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PREFACE 

(Repboduced From Volume I) 


We have great pleasure in placing before the public this digest which 
covers the case law of India for the entire post-Constitution period from 1950 
to the end of 1965, and which, therefore, is really a sixteen years’ digest 
although it is named “THE FIFTEEN YEARS’ DIGEST” as distinguished 
from the “Fifty Years’ Digest” which comes up to the end of 1950. 

The Digest covers a very important period in the development of 
Indian law as it relates to the period immediately following the commence- 
ment of the Constitution and thus includes the decisions of the Supreme Court 
and of the High Courts bearing upon the interpretation of the Constitution in 
its earliest stage of growth. The judgments of the Supreme Court during this 
period on the interpretation of the Constitution are comparable in importance 
to those of Chief Justice Marshall and other eminent Judges of the American 
Supreme Court in the early years of the American Constitution.i This Digest 
will serve as a key to all these important decisions. 

The post-Constitution period has also seen other important develop- 
ments bearing on the growth of Indian law. Firstly, Indp'pendence has 
heralded a period of unprecedented legislative activity to give effect to the 
policy of bringing into existence a welfare State. A mass of subordinate legis- 
lation has also come into existence in the wake of the same policy. 

The number of High Courts in the post-Constitution period is also 
about double of the number of High Courts in the previous period. This to- 
gether with the fact that the distinction between “Indian India” and “British 
India” has been done away with and that the Courts in the erstwhile Native 
States are no longer “foreign Courts” vis-a-vis India, makes the decisions of 
all the High Courts in India “authorities” throughout the country, though they 
may not be binding precedents outside the States of the particular High 
Courts. All these factors have not only contributed to an enormous growth 
in the volume of the case-law but have added a new significance to the case- 
law of this period. 

In this connection, special mention has to be made of the position of 
the Supreme Court under the Constitution. Previously to the Constitution also, 
appeals lay to the Privy Council in England and thus there was a Court of 
ultimate resort for the whole of India superior to the High Court. But 
although the Supreme Court of India may in one sense be regarded as having 
only succeeded to the position of the Privy Council in India, its importance 
from the point of view of the development of the Indian law is incomparably 
greater. This can be seen from the very fact that, while previously the Privy 
Council volume of the A. I. R. used to contain only about 200 pages for the 
whole year, the decisions of the Supreme Court reported in the A. I. R. each 
year now occupy two stout volumes of about two thousand pages on the 
whole. The importance from the juristic point. of view, of the case-law 
reported in these pages cannot also be exaggerated. The Supreme Court 
occupies a unique position under the Constitution as a “sentinel on the qui 
vive” in respect of the fundamental rights granted by the Constitution and all 
the important pronouncements of the Supreme Court bearing on the funda- 
mental rights will be found epitomized in this Digest. Moreover, the jurisdic- 
tion of the Supreme Court is much wider than that of the Privy Council and 
practically every branch of law is now covered by the decisions of the 
Supreme Court. This Digest will afford a key to all these decisions. 

Further, the centre of gravity in law has shifted during this period and 
a new type of litigation has come into existence after the commencemen: of 
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the Constitution. The emphasis has now shifted to Constitutional law, taxa- 
tion law, company law, industrial and labour laws, etc., and a new body of 
jurisprudence is rapidly coming into existence. The whole of this new body 
of law in India will be found enshrined in the judgments digested in these ' 
volumes. A special body of law both as to principles and practice has been 
forming round the writ jurisdiction of the Supreme Court and the High Courts, 
and new and novel forms of remedy unknown before have come into force. 

Thus, it will be seen that this Digest is of more than ordinary signi- 
ficance from the point of view both of lawyers and Judges and its importance 
can hardly be exaggerated. 

As regards the special features of this Digest, they contain all the 
important features of the law digests hitherto published by the A. I. R. 
Among them may be mentioned the fact that it is a digest of full headnotes and 
not of mere catch-words or short notes. The points are arranged under 
appropriate headings and sub-headings and synopsis given under all the 
headings so as to facilitate the task of reference. The cases under each 
heading and sub-heading are arranged in the order of the Courts, the cases 
of the Supreme Court being given first. Where a case is reversed or over- 
ruled by a subsequent decision, it is mentioned under the particular point 
itself in the Digest. This is a unique feature in a digest and it will save 
the labour of the lawyer in trying to find out whether the case is still good 
law by referring to a separate index of cases judicially noticed. Each head- 
note will also indicate whether a previous decision has been reversed or 
overruled by the particular case. The last volume will also contain a list 
of overruled and reversed cases. Another very useful feature is that the 
Supreme Court, Full Bench and Special Bench cases are marked with a thick 
dot at the beginning of the point so that on each topic one can pick out such 
decisions without wading through the whole mass of case-law appearing 
under that heading. 

The system followed is, as usual, that of statutory headings as the basis 
wherever possible. But in the last volume we are giving a table of topical 
headings in alphabetical order with the corresponding statutory heading for 
each topical heading, so that the lawyer can, by using this topical index find 
out easily the correct statutory provision under which the cases on that topic 
have been given. This topical index will be useful not only for the purpose of 

this Digest but also generally for finding out the statutory provisions dealing 
with the particular legal topics. 

Another most important feature which must be mentioned here is that 
each point of a case reported in the A. I. R. will give the page and the para- 
graph of the report where the point occurs. Where a point is relevant under 
other statutory headings, cross-references are given to such headings. Sepa- 
rate points in a case have been digested separately under separate headings 
and not mixed up together under the same heading. When a case contains 
more than one point, the Digest will indicate the number (A), (B), (C), etc. 
of the particular point in the headnote of the report in the A. I. R. 

We are sure that the legal profession will appreciate the several 
improvements made in this Digest and extend to it its full support and 
encouragement. 

In conclusion we wish to place on record our appreciation and thanks 
for the co-operation given by. our colleagues on the editorial staff of the 
A. I. R. both in the preparation of the manuscripts of this Digest and also in 
seeing it through the press. 

15th August 1966. 


D. V. C. 
S: A. R. 
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CONSTITUTION OF INDIA {1950)-contd. 

ARTICLE 19 
SYNOPSIS 

(Constitution of India (1950), Art. 19) 

I. Scope and aoplicability. 

(a) Infrirgement of fundamental rights 
Remedy. 

lb) Suspension of fundamental right- 
(c) Waiver. 

See also Ibid, Note 7. 

“Police powers,'’ 

3. This article and Art. 21. 

See also Ibid, Note 41. 

4. This article and Art. 31* 

(a) Illustrative cases. 

5. Rights which are not fundamental. 

6. Conflicting rights. 

7 Contracting out of fundamental rights. 

See also, Ibid, Note 1 (c). 

8- Infringement of right by private individuals. 

9. Construction of laws restricting fundamental 

rights. 

10. Citizens. 

(a) Corporations and companies. 

(b) Foreigners and foreign companies. 

(c) Citizenship Act and Rules thereunder. 

II. “Rights." 

12. Who can raise question of uncoustitutionality. 

13. Retrospective effect. 

14. Onus. 

15. Restrictions on the fundamental rights. 

(a) Reasonableness of restrictions — Tests. 

(b) Article 19 (2). 

(c) Article 19 (3). 

(d) Article 19 (4). 

(e) Article 19 (5). 

(f) Article 19 (6). 

10. ‘'Interests of the general public.’' 

See also Ibid, Note 15. 

17. ‘‘Public order.** 

Vol. 4.1 Fn. D. 1. 


IS. “Restriction" — Meaning of. 

See also Ibid, Note 15. 

19. “Existing law." 

See also Ibid, Art. 254. 

20. Clause (1) (a) — (General). 

21. Freedom of the press. 

See also Ibid, Notes 22, 26, 27, 2S. 

22. Pre-censorship, 

23. Security of the State. 

See also Ibid, Note 25. 

24. Sedition- 

25. Promoting enmity between classes. 

2f). Decency or morality. 

27. Contempt of Court. 

28. Defamation. 

29. Incitement to offence. 

30. The film as a medium of expression, 

31- Loudspeakers, ban of. 

32. picketing, prohibition of. 

33. Right to make demonstrations. 

34. Restrictions on freedom of speech and expres- 

sion — .Mi.scellaneous examples. 

35. Clause (1) (b) — (General). 

36. Right to take out procession along highway. 

37. Clause (1) (c) — (General). 

38 Labour and trade unions. 

39. Right of businessmen to form Combinations. 

40. Supersession of local board, municipality etc. 

41. Clause (L (d) — (General). 

See also Ibid, Notes 3 and 45. 

42. ‘'Throughout the territory of India.” 

43. Externment and internment orders. 

44. Restrictions on entry into India. 

45. Claused) (d) — Illustrative examples. 

46. Clause (1) (e). 

47. Clause (1) (f). 

48. “Property.'* 

See also Ibid, Note 4. 

49. “Acquire." 

See also Ibid, Note 4. 

50. “Hold." 
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51. Taking away right of management of properly 

etc. 

(a) Religious Endowments 'and Charitable 
Trusts Act. 

(b) Court of Wards Acts. 

52. Control of accommodation and rents. 

53. Tenancy laws. 

54. Pre-emption. 

55. Acquisition of lands. 

See also Ibid, Note 4. 

56. Restraint on alienation. 

See also Ibid. Note 54. 

57. Evacuee property legislation. 

58. Debt laws. I 

59- Clause (1) (f) — Illustrative examples — Valid 

restrictions. 

60- Clause (1) (f) — Illustrative examples — Invalid 

restrictions. 

61. prohibition law. 

62. Clause (1) (g)— (General). 

63. Practice any profession. 

64. Carry on any occupation, etc. 

65. Legal profession — Restrictions as to. 

See also Ibid, Note 73. 

66. Licence, requirement of. 

67. Trade restrictions. 

(a) By Shops and Establishments Acts. 

See Ibid, Note 70. 

(b) By Municipal and Local Boards Acts. 

(c) By Control Orders. 

(d) By Agricultural Produce Markets Acts. 

(e) By Police Acts, 

(f) By other statutes. 

68. Price control. 

69. Monopolies. 

See also Ibid, Note 74. 

70. Labour laws. 

See also Ibid, Note 71. 

(a) Employees’ Provident Funds Act (1952). 

(b) Minimum Wages Act (1948). 

(c) Shops and Establishments Acts. 

(d) Other Acts. 

71. Industrial Disputes Acts. 

72. Clause (1) (g) — Illustrative examples. 

73. Clause (6) (i) — Professional or ttchnical quali- 

fications. 

See also Ibid, Note 65, 

74« Clause (6) (ii) — Transport business — General. 

(a) Motor Vehicles Act (1939). 

(b) State Acts and Rules. 

75. Taxation laws — General. 

(a) Income Tax Acts. 

(b) Sales Tax Acts. 

(c) Miscellaneous. 

76. Bight to strike. 

!• Scope and applicability. 

(a) Infringement^>of fundamental rights — 
Remedy. 

(b) Suspension of fundamental right. 

(c) Waiver. 

See also Ibid, Note 7. 

1. Scope and applicability. 

# ' Art. 19 — (Mad.) Vexatious Litigation (Preven- 
tion) Act (Mad. Acts of 1949)— Validity-Right of 


citizens to seek redress in a Court of law not affected 
— Act does not contravene Arts. 14 and 19— See Ibid». 
Art. 14. AIR 1965 S C 1827. 

• Art. 19 (1) (gl— Confiscation of imported goods 

and penalties imposed by order made under S, 167 (8), 
Sea Customs Act. 1878 — Order passed by authority 
with jurisdiction under valid Act — Order cannot be 
challenged as being repugnant to Art. 19 (1) (f) and 

(g) on sole ground that it is based on misconstrue-^ 
tion of provision of law — Petition questioning validity 
of order does not lie under Art. 32. See Ibid, Arts. 
226 and 32. AIR 1963 S C 734. 

• Art. 19 — Scope — The fundamental rights gua- 

ranteed under Art. 19 (1) of the Constitution are not 
absolute rights but are subject to the restrictions 
placed in the subsequent clauses of Art. 19. AIR 
1952 S C 196, Rel. on. Babulal Parate v. State of 
Maharashtra. (1961) 1 S C I 524 : (1961) 1 Andb 
W R (S C) 154 : (1961) 1 Mad L J (S C) 154 : (1961) 
Mad LJ(Cr) 297: 1961 (2) Cri L J 16: (1961)2 
S C A 497 : 1961 S CD 597 : 1961 Andh L T 610 : 
(>961)2 Ker L R 327 : AIR 1961 S C 8Si (890) (Pt E) 
(Pr 24). 

• Art. 19— Scope —If controls Art. 194 -Art. 194 

not subject to .A.rt. 19. See Ibid, Art, 194. AIR 195^ 
S C 395. 


Art. 19 and Art 31 — Act of State — No State 
Government has a right to do anything in the nature 
of an Act of State. Virendra Singh v. State of U. P., 
1954 8 C J 705 : 1955 S C R 415 :1954 S C A 686; 
(1954) 2 M L f 369 ; AIR 1954 S C 447 (449) (Pt B) 
(Prs. 5, 6). 

[Overruled on another point in AIR 1964 S C 1043.] 


• — Art. 19— Interpretation of - Article guarantees 
to citizens enjoyment of civil liberties while they 
are free. 

Per Patanjali Sastri. J.— Read as a whole and viewed 
in its setting among the group of provisions (Arts. 19- 
22) relating to “Bight to Freedom,” Art. 19 pre-sup- 
poses that the citizen to whom the possession of these 
fundamental rights are secured retains the substratum 
of personal freedom on which alone the enjoyment of 
these rights necessarily rests. But where, as a penalty 
for committing a crime or otherwise, the citizen is 
lawfully deprived of his freedom, there could no 
longer be any question of his exercising or enforcing 
the rights referred to in Cl. (1). Deprivation of personal 
liberty in such a situation is not, within the purview 
of Art. 19 at all but is dealt with by the succeeding 
Arts. 20 and 21. In other words, Art. 19 guarantees to 
the citizens the enjoyment of certain civil liberties 
while they are free, while Arts. 20-22 secure to all 
persons— citizens and non-citizens — certain constitu- 
tional guarantees in regard to punishment and preven- 
tion of crime. 

Per Das, J, — The freedom of the person is not the 
result of Art. 19. Article 19 only deals with certain 
particular rights which, in their origin and inception, 
are attributes of the freedom of the person but being 
of great importance are regarded as specific ana 
iridependent rights. It does not deal with the freedom 
of the person as such. Article 19 (1) (d) protects a 
specific aspect of Ithe right of free locomotion, 
namely, the right to move freely throughout theterri- 
tory of India which is regarded as a special privilege 
or right of an Indian citizen and is protected as such. 
The protection of Art. 19 is co-terminous with the 
legal capacity of a citizen to exercise the rights pro- 
tected thereby, for sub-cls. (a) to (e) and (g) of Art. 19 
(1) postulate the freedom of the person which alone 
can ensure the capacity to exercise the rights protected 
by those sub-clauses. A citizen who loses the freedom 
of his person by being lawfully detained, whether as- 
a result of a conviction for an offence or as a result 
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of preventive detention loses his capacity to exercise 
those rights and, therefore, has none of the rights 
which sub-cls. (a) to (e) and (g) may protect. A. K. 
Gopalan v. State of Madias, (1950) 2 Mad L ] 42 : 
63 Mad L W 638 : 1950 S C J 174 : 51 Cri L J 1383: 
1950 S C R 88 :1950 Mad W N (Cri) 127 t AIR 1950 
S C 27 (69, 70, 113, 114) (Ft K) (Prs. 102. 225). 

• — Arts. 19, 20 to 22— Interpretation of— Article 
19 gives list of individual liberties, while Arts. 20 to 
22 primarily deal with penal or other iav^s. 


Art. 19 -Applicability — Infringement of funda- 
mental right — Effect of. See Sales Tax — U. P. Sales 
Tax Act (15 of 1948), S. 28 (3). (1957) 8 S T C 795 
(All). 

Arts. 19 and 14 -U. P. Pure Food Act (1950), S. 10 

— U. P. Pure Food Rules (1952), R. 18 — Presumption 
under 8. 10 not conclii.sive but rebuttable — Section 
does not contrax'ene Art. 14 or Art. 19 -(Evidence Act 
i,1872\ Ss. 3, 41 See U. P. Pure Food Act (32 of 
1950), S. 10. AIR 1956 All 520. 


Per B. K. Mukherjea, J.— Article 19 of the Consti- 
tution of India gives a list of individual liberties and 
prescribes in the various clauses the restraints that 
may be placed upon them bv law, so that they may 
not conflict with public welfare or general morality. 
On the other hand, Arts. 20, 21 and 22 are primarily 
concerned with penal enactments or other laws under 
which personal safety or liberty of persons could be 
taken away in the interests of the society and they set 
down the limits within which Sta;e control should 
be exercised. Article 19 uses the expression ‘freedom’ 
and mentions the several forms and aspects of it 
which are secured to individuals, together with the 
limitations that could be placed upon them in the 
general interests of the society. Articles 20, 21 and 22 
on the other hand do not make use of the expression 
‘freedom’ and they lay down the restrictions that are 
to be placed on State control where an individual is 
sought to be deprived of his life or personal liberty. 
A. K. Gopalan v. State of Madras, (1950) 2 Mad L j 
42 : 63 Mad L W 638 : 1950 S C J 174 : 51 Cri L J 
1383 I 1950 S C R 88 ; 1950 Mad W N ^Cri) 127 i 
AIR 1950 S C 27 (93) (Pt L) (Pr 171). 

Art. 19 — Scope — U. P. Police Regulations, 

para. 228 — Power under — Not unchartered or 
unregulated — Opening of history sheet— When 
affects Art. 19. 

Power under para. 228 of U. P. Police Regulaticns 
is justified because the exercise of such a power is 
necessary in the interest of society. The power cannot 
be said to be unchartered or an unregulated power 
which is capable of being used chimeiically by the 
police. Prima facie neither the opening of any history 
sheet, nor having surveillance of, a citizen can affect 
the freedom of speech and expression, nor can it 
touch the citizen’s right to acquire, hold and dispose 
of property, nor even his right to practise any pro- 
fession or to carry on any occupation, trade or busi- 
ness. 

A bona fide opening of history sheet in accordance 
with the provisions of the Police Regulation is not 
per se invasion on the freedoms guaranteed to a 
citizen. Where, however, the police publicises the 
fact that they had opened a history sheet of a certain 
citizen or had put a certain citizen under surveil- 
lance, the citizen should have the adequate remedy, 
but where the police maintained a history sheet in 
accordance with the provisions of the police regula- 
tions then such maintenance of a history sheet cannot 
be said to affect that reputation of the citizen which 
the law thinks just and proper to protect. AIR 1962 
All 216, Approved. ILR (1963) 1 All 289 s 1963 All 
L J 590 : 1963 (2) Cr L J 241 * AIR 1963 All 408 
(410, 411) (Pt B) (Prs 8, 13) (DB). 

“ — Art. 19— Direction by ChieOjustice, if contravenes 
the article. See U. P. High Courts (Amalgamation) 
Order (1948), Cl. 8 (2), Second Proviso, Cl. 18. AIR 
1962 All 391 (DB). 


Art. 19— Scope — Freedom of speech or movement 

— Preventive Detention Act (1950], S. 3. 

Right of freedom of speech or movement or any 
right under Art. 19 of the Constitution is exercisable 
only H the same has not been curtailed or obviated 
pursuant to some lawful order. If, therefore, the 
detention is lawful under the Preventive Detention 
Act, rights of speech or movement under Art. 19 
ceases : U951J) 2 M L 1 42 . 195 ) S C J 174: AIR 1950 
SC 27, lielied on. 63 Punj L R 242 : 1961 (2) Cr LJ 
547 (551) (Pt D) (Pr 9). 


Art. 19— Central Excises and Salt Act (1944), 

Sch. 1. Item 9 (1)— Unmanufactured tobacco other 
than flue cured— Levy of duty— Stage at which it can 
be levied— Reduction of duty ex-gratia — Art. 14 or 
19 of Constitution not applicable. 61 Pun L R 154 j 
AIR 1959 Punj 357 (359, 360) (fis 8, 13). 

Art. 19 — Scope. 

Article 19 of the Constitution which guarantees the 
seven freedoms in the citizens of India was not inten- 
ded to lay down any new or novel rules of Guvern- 
nient but simply embodies the principles which have 
crystallised themselves into fundamental Jaw by the 
lap^e of time. 58 Punj L R 464 : 1957 Cri L J 88 • 
1957 All W K (Supp) 21 i ILR (1957) Punj 218 : AIR 
1957 Punj 1(3) (Pt A) (Pr 8) (DB). 


1 (a). Infringement of fundamental rights — 

Remedy. 

• Art. 19 -Khorposh grants to junior members of 

the family of Rulers of Nauve States first in the shape 
of lands but ultimately assuming shape of money 
allowances payable at regular intervals— States merg- 
ing in Dominion of India— Before coming into force 
of the Constitution Government by their order stop- 
ping the grants — Junior members entering into pro- 
longed coirespvandence with Governmenc insisting 
upon their rights under the grants by the former 
Rulers— Members realising only in 1957 that revision 
of the Government’s policy cannot be hoped for 
Held that every periodic deprivation of money allo- 
wance would give such members a right to approach 

the Court for relief. See Ibid, Arts. 226 and 32 air 
1962 SC 1288. 


Art. 19 -Scope— Interference with fundamental 
rights to property by executive action without any 
authority of specific rule of law— Issue of writ-- 
Person building on State land with permission of 
Government— Position of. See Ibid, Arts. 226 anA *10 
AIR196J SC 1570. 


• Art. 19 

lity of Madras 


T constitutiona- 

iicy 01 iNxauras Act o2 ot l95o on ground of infringe 
ment of fundamental rights under Art. J9 HI {{) cTr^A 

~ Dispute held not to be of private nature 

AIrS^S 32. 


• Art. 19— Applicability — Income-tax Act, S. 34 

(1- A)— Proceedings under — Subjective satisfaction of 
authority concerned necessary for purpose of initiat- 
ing proceedings — Art. 19 cannot apply at initial stage, 
See Ibid, Art. 14. AIR 1960 All 19 (FB). 


thcr can complai 


1- — luii jamenrai rig 

A respondent cannot be allowed to complain oi 
violation of h,s fundamental right, apart from ' 
independently of the appellant where all along 
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line, the respondent has preferred to sail with the 
appellant, but Bguring as a respondent only. Sewpu- 
janrai Indrasanrai Ltd. v. Collector of Customs, 
1958 CrL J 1355il95SSCJ 1199: 1958 MLJ (Cr) 
929 : 1959 S C R 821 : AIR 1958 S C 845 (856. 857) 
(PtJ)(Pr26). 

Kit* 19 — Applicability — Mandamus — Police 
opening history sheet and watching movement of 
petitioner — Action in accordance with Police Regu- 
lation Not a violation of freedom guaranteed by 
Art. 19 — Court will refuse to interfere with the 
action of oolice as such interference would be putting 
in jeopardy the safety of the community at large in 
the locality. See Ibid, Art. 220. 1963 (2) Cr L 1 201 
<A1I). 

— - Arts* 19 (I) (f) and (g) and 226 — ConOscation 
of petitioner’s property under R. 151 (c) of Central 
Excise Rules — Confiscation unlawful — Restriction in 
exercise of fundameatal right — Cognizance of writ 
petition though other remedies are available — 
Central Exci.se Rules (1944), R. 151 (c) — (Central 
Excises and Salt Act (1944), S. 30). See Ibid, Art. 19 
ID (g). AIR 1960 All 402. 

Art. 19 “ Deprivation of personal liberty under 

Statute by preventive or punitive detention — Con- 
stitutionality of Statute, if can be challenged on 
ground of infringement of Art. 19. See Ibid, Art. 220. 
AIR 1955 All 193 iDB). 

Art. 19 — Section 3, Essential Supplies ^Tempo- 

rary Powers) Act, 1940, declared as constitutional by 
Supreme Court — High Court cannot enter into 
question of validity of S. 3 (4), even on grounds not 
alleged before Supreme Court. See Essential Sup- 
plies (Temporary Powers) Act (1940), S. 3 (4). AIR 
1955 NUC (All) 3594. 

—Art. 19 — Restrictions on the right of free move- 
ment — Justiciability — Assam Opium Prohibition 
Act i23 of 1947), S. 17. 

The validity of the legislation permitting restric- 
tions on the right to move freely throughout the 
territory of India is justiciable. It is open to the 
Courts to consider the reasonableness of the restric- 
tions. It is also open to the Court to examine the 
procedure to be followed before any restrictions on 
the right to move freely throughout the territory of 
India can be imposed. AIR 1950 S C 2U, Foil. 52 
Cri L J 966 : ILR (1951) 3 Assam 181 : A I R 1951 
AssamlOe (117) (Ft K) (Pr 70) (DB). 

Art. 19 (1) (g) — Right to apply under. See Ibid, 

Art. 220. AIR 1962 AnA-Fra 303. 

Art. 19 (1) (g) — Fundamental rights violated — 

Question of alternative remedy as a bar does not 
arise. See Ibid, Art. 220. AIR 1965 Cal 236. 

Art- 19 (1) (f) — Form of and contents in petition 

under Art. 226 — Allegation of infringement of 
fundamental right under Art. 19 (1) (f) — Omission 
to mention is immaterial. AIR 1953 Him-Pra 95 (99) 
(Ft C) (Pr le). 

Arts. 19 (1), 32 and 226 — Infringement of funda- 
mental right — Remedy other than one under Art. 220 
is not open. AIR 1953 Him-Pra 8 (10) (Ft B) (Pr 13). 

Arts. 19 (1) (f) and (5) — Right to hold property 

— Unauthorised interference by executive — ft is 
actionable wrong. AIR 1953 NUC (Hyd) 417. 

■ -Arts. 19 (1) (f), 32 and 226 — Rights to property 

^ Executive interference — Powers of High Courts 
and Supreme Court indicated. AIR 1955 NUC (Hyd) 

417. 


Art. 19 — Applicability — Validity of Notifica- 
tion — Notification not properly interpreted by 


Registering authority — Remedy is against officer 
and not under Art. 19. 

The notification published in the daily newspaper 
‘Sandesh’ Jammu on 25th April, 1959 cannot be 
construed to mean that the motor vehicles which 
are under repair in the petitioner’s garage are to 
leave the garage without the repairs having been 

fact vhat the officer is not carrying out 
the directions in the notification properly wouIq not 
make the notification liable to be challenged. AIR 
1959 J and K 141 (143) (Pt B) (Prs 17, 18) (DB). 

- — \rts. 19 ( 1 ) (g) and 226 — Discretion of High 

Court under Art. 226 - Petitioner after enjoying 
right to vend meat under auction (of such right by 
local body) for full term challenging validity of 
auction under Art. 19 (1) (g) in writ petition — High 
Court not justified in exercising its discretion under 
Art. 220 in petitioner’s favour Observations of 
BhagwaU, J., in AfR 1959 S C 149, Rel. on. AIR 1957 

289 (l90?(Pr"fi. L T 159 : AIR 1961 Ker 


Art. 19 — Scope of— Cancellation of gun licence 
— Elfect on fundamental right of citizen to hold 
property— Application under Art 226 -Competency. 
5ee Ibid, Art. 226. AIR 1957 Mad 692. 


order under S. 144 which was against public gene- 
rally on the ground of trespass on his fundamental 
rights under Art. 19 of Constitution — Powers of 
High Court. See Criminal P. C. (1898). S. 144. 1961 
(1) Cr L J 676 : AIR 1961 Manipur 12. 


Arts. 19 (1) (g) and 226 — Mandamus — Writ 

can issue prohibiting authority to do certain thing 

Infringement of fundamental right to carry on trade 
by stopping movement of foodgrains - Issue of 
mandamus. See Ibid, Art. 226. AIR 1956 Manipur 13. 


-—Art. 19— Citizen deported— Compliance required 
within 3 day^s— Writ application, if can be entertained 
—Another remedy, under Foreiguer.v Act or Citizen- 
ship .Act. See Ibid. Art. 226. AIR 1959 Punj 261. 


Arts. 19, 226, 301 — Articles in transit seized by 
police officer- Articles luspected to be stolen pro- 
perty Arts. 19 and 301 do not apply — High Court 
will not interfere under Art. 226. 

.Article 19 of the Constitution does not apply in the 
case of articles seized under S. 550. Criminal P. C, 

the articles being suspected to be stolen property and 
found being taken away out of one district to anoiher 
in the night. Freedom of trade does not extend to 
protect actions .which are suspected to be offences. 
Nor does Art 3 j 1 of the Constitution authorise what 
IS sought to be justified by the petitioner whose arti- 
cles. were seized. And as none of the conditions 
calling for an exercise of inherent or extraordinary 
jurisdiction exist in such a case the High Court will 
not interfere with the order of seizure of the articles 
by issuing any writ under Art. 226 of the Constitu- 
tion. AIR i960 S C 866, Applied. 1963 Raj L W 30. 


Arts. 19 (1) (f) and 226 — Mandamus — Petitioner 

wrongfully deprived of his property by executive 
authority — Mandamus against executive. See Ibid, 
Art. 226. AIR 1956 Tripura 9. 


1 (b). Suspension of fundamental rights. 

• Art. 19 — Scope — Emergency proclaimed — Sus- 

pension of provisions of Art. 19— Scope of Art. 358. 
See Ibid, Art. 358. AIR 1963 Assam 94 (FB), 

1(c). Waiver. 

See also Ibid, Note 7. 

Arts. 19, 31, 226 — Government order contraven- 
ing fundamental right— Conduct acquiescing in the 
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order— Order challenged as ultra vires as contraven- 
ing the right — Waiver of fundamental right— See 
Ibidi Art. 31. AIR 1953 Pepsu 9. 

—Art. 19— There can be no waiver of fundamental 
rights by a party and mere laches will not deprive 
him o! that right. 62 Pun L B 612 : AIR 1960 Pun 439 
(444) (Pt E) (Pr 10). 


elements or incidents of ‘liberty*i like freedom of 
speech, or freedom of movement, etc., already dealt 
with in Art. 19 (1) and the ‘liberty’ guaranteed by 
Art. 21— and particularly in the context of the diffe- 
rence between the permissible restraints or restric. 
tions which might be imposed by sub cIs. (2t to (6) of 
the Article on the several species of liberty dealt with 
in the several clauses of Art. 19 (1). 


2. “Police powers.” 

• — Art. 19— Reasonable restrictions. 

CIs. (2) to (6) of Art. 19 of the Constitution may be 
said to be a -somewhat partial codiScation of the 
police powers known to the American Constitutional 
Law. The expressions ‘reasonable restrictions’ and ‘in 
the interests of the general public' in Cl. (5) of Art. 19 
undoubtedly enable the Courts to construe the rights 
conferred by sub-Cls. (d), (e) and (f) of Cl. (1) of the 
article in such a manner as to make them accord 
with social needs and economic and other interests of 
the community at large. S. Sant Singh v. State of J 5c 
K. AIR 1959 J & K 35 (47) (Pt F) (Pr 35) (FB). 

3. This Article and Art. 21. 

See also Ibid, Note 41. 

• \rts. 19{U(d)and21— U.P. Police Begulations, 

Reg. 236, Cl. (b)— Domiciliary visits — Meaning of— 
Such visit* do not affect fundamental right under 
Art. 19 (1) (d) but they affect personal liberty con- 
templated by Art. 21 

Domiciliary means ‘of a dwelling place*. A domici* 
liary visit isavisit of officials to search or inspect a pri- 
vate house. It is clear that having regard to the plain 
meaning of the words ‘domiciliary visits’, the police 
authorities are authorised to enter the premises of the 
suspect, knock at the doir and have it opened and 
search it lor the purpose of ascertaining his presence 
in the house. 

Per Majority — The intrusion into the residence of 
a citizen and the knocking at his door with the dis- 
turbance to his sleep and ordinary comlort which 
such action must necessarily involve, does not con- 
stitute a violation of the freedom guaracteed by 
Art. 19 (1) (d). But they are a deprivation of the per- 
sonal liberty guaranteed by Art. 21, as an unauthorised 
intrusion into a person’s home and disturbance caused 
to him thereby, is as it were the violation of a com- 
mon law right of a man an ultimate essential of 
ordered liberty, if not of the very concept of civili- 
sation. 

Per Subba Rao and Shah, JJ.— The freedom of 
movement in Cl.(d) of Art. 19(1) must be a move 
ment in a free country, i.e., in a country where a 
citizen can do whatever he likes, speak to whomso- 
ever he wants, meet peoole of his own choice without 
any apprehension, subject of course to the law of 
social control. The petitioner suspect under the sha- 
dow of surveillance is certainly deprived of this 
freedom. He can move physically, but he canoot do 
so freely, for all his activities are watched and noted. 
Hence, the entire Regulation 236 offends also Art. 19 
(l)(d)of the Constitution. Kharak Singh v. State of 
L. P,, (1964) 2 S C J 107 : il964) 1 S C R 332 : 1963 
All L J 711 ! 1963 (2) Cr L J 329 : AIR 1963 SC 
1295 (1303. 1306) (Pt A) (Prs 22, 32). 

% — Art. 19 (1) (d) and Art 21— Freedom of move- 
ment and personal liberty — Scope of these provi- 
sions— Their relation inter se 


The words ‘personal liberty’ in Art. 21 are used as 
a compendious term to include within itself all the 
varieties of rights which go to make up the ‘personal 
liberties' of man other than those dealt with in the 
several clauses of Art. 19(1). In other words, while 
Art. 19 (1) deals with particular species or attributes 
of that freedom, ‘personal liberty’ in Art. 21 takes in 
and comprises the residue. 

Per Subba Rao and Shah, JJ.— The provisions in 
Art. 19 (1) (d) and Art. 21 are distinct lundamental 
rights. No doubt the expression ‘personal liberty' is a 
comprehensive one and the right to move freely is an 
attribute of personal liberty. Both are independent 
fundamenal rights though there is overlapping. The 
fundamental right of life and personal liberty have 
many attributes and some of them are found in Art. 
19. If a person’s fundamental right under Art. 21 is 
infringed, the State can rely up^n a law to sustain the 
actiODi but that cannot be a complete answer unless 
the said law satisfies the test laid down in Art. 19 (2) 
so far as the attributes covered by Art. 19 i^l) are con- 
cerned In other words, the State must satisfy that 
both the fundamental rights are not infringed by 
showing that there is a law and that it does amount 
to a reasonable restriction within the meaning of 
Art. 19 1 2) of the Constitution, Kharak Singh v State 
of U P. 1963 All LJ 711 : 1963 (2) Cr L J 329 : 
(1964) 2 S C J 107 : (1964) I S C R 332 : AIR 1963 
S C 1295 (1301, 1302, 1305) (Pt G) (Prs 15. 17, 30). 

• Arts. 19, 21 and 31 — Interpretation — ‘Law’ 

—Meaning of — Articles are not in pari materia. 

In (1950) 2 Mad L J 42 ; 1950 S C J 174 : AIR 195o 
S C 27 the Supreme Court rejected the plea that 
law made under Art. 21 shall not infringe Art. 19 ^1). 
But the word ‘law’ as used in Art. 31 (1) cannot be 
interpreted in the way it was interpreted in constru- 
ing Art. 21 in that decinon, for tlure is no analogy 
between Art. 21- as interpreted by the Supreme Court 
in that decision and Art. 31 (1). Arts. 19, 21 and 31 
are not in pari materia and they differ in their scope 
and content. There is materia) difference not only 
in the phra'^eologv but also in their setting. Art. 19 
cannot be construed on the bisis ct the construction 
placed uDOn Art. 21 in AIR 1950 S C 27. Both 
Arts. 19(11 (f) and 31 (1) deal with the same subject, 
namely, property. While under .'\rt. 19 (1) ,f), a citizen 
has the right to acquire hold and dispose of property, 
Art. 31 (1) enables the State to make a law to deprive 
him of that property. Such a law directly infringes 
the fundamental right given under Ar^ 19 (l)(f). 
Art. 31 (1) does not exclude the operation of 
Art 19 (1). AlH 1950 S C 27, Gist Kochuni v. States 
of Madras and Kerala, 1960 Ker L J 1077: 1960 
Ker LT (SC) 31 : (1960) 2 SC A 412 j (1960) 
3 S C R 887 r (1961) 2 S C J 4-13 : AIR 1960 S C 
1080 (1092: 1093) (Pt G) (Prs 25, 28). 

• Arts. 19, 21, and 22 — Scope of— Detention of 

person.s for preventing them from making speeches 
prejudicial to maintenance of public order — Lega-. 
lity — Public Safetv — Preventive Detention Act 
(19.50), S. 3. 


Per Majority: In Art. 21 of the Constitution of 
India as contrasted with the 4th and 14th Amend- 
ments in the U. S., the word ‘liberty* is qualified by 
the word ‘p'^rsonaP and therefore its content is nar- 
rower. But the qualifying adjective has been em- 
ployed in order to avoid overlapping between those 


Although persotal liberty has a content sufficient. 
)y comprehensive to inclur e the freedoms enumerat- 
ed in Art. 19 (1) and its deprivation would result in 
the extinction o) those freedoms, the Constitution 
has treated these civil liberties as di.stinct. funda- 
mental rights and made tseparate provisions in 
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Arts. 21 and 22 as to the limitations and 
conditions subject to which alone thcylcould be taken 
away or abridged. A law which authorises depriva- 
tion ot personal liberty does not fall within the 
purview of Art. 19 and its validity is not to be judged 
by the criteria indicated in that Article but depends 
on its compliance with the requirements of Arts. 21 6c 

Article 19 clearly meaos th it the legislation to be 
examined must be directly in respect of one of the 
rights mentioned in the sub-clauses. If there is a 
legis^lation directly attempting to control a citizen’s 

Ireedcjrn of speech or expression, or his right to 
assemble peaceably and without arms, etc., the 
question v-hether that legislation is saved by the 
relevint saying clause of Art. 19 will arise. If. 

noweyer, the legislation is not directly in re.' pect of 
any 0^1 these subjects, but as a result of the operation 

ot other legislation, for instance, for punitive or pre- 
ventive detention, his right under any of these sub- 
ciauses IS abridged, the question of the application 
ot Art. 19 does notarise. The true approach is only 
to consider the directness of the legislation and not 
what will be the result of the detention otherwise 
valid, on the mode of the detenu's life. 

It therefore clearly follows that the order of de- 
under S. 3 cf the Preventive Detention Act 
iJoO, preventing certain person from making spee* 
ches prejudicial to the maintenance of the public 
order IS valid even though it has the result of abridge 

inil A air 1950 SC 124 and AIR 

95*^ Ram Singh v. State of De1K 

P/tAMPrs'S." ‘ AIR 1951 S C 270 (272) 

SelTarUcle^^ ~ “ separate com- 

Per Kania C, J — It is improper to read Art. 19 

Article 19 gives the rights specified therein, only to 

npr.n applicable to all 

‘i® ®*P'’es!ly defined in the 

inhabitants of India. Moreover, the protection given 

general. It is of “law ’ — whatever 
int^^rpreted to mean. The legisla- 
tive restrictions on the law-making powers of the 

prescribed if detail as ?n the 
Arf specified in Art. 19. Therefore 

Art. IJ should be read as a separate complete Article. 

hladras, (1950) 2 Mad L J 
hlad L W fi38 : 1950 S C J 174 : 51 Cri L I 

ATif Mad W N (Cri) 127^ 

AIR 1950 S C 27 (3r) (Pt N) (Pr 12). 

* T ^5^' ^^”Ri’®vcnlive detention, whether article 
applies to. 

. ^ * R- K. Miikheijea and Das, JJ. — 

Article 19 has no application to a legislation dealing 

punitive detention as its ilirect 
object. A K. Gopalan v. State of Madra<^, (1950) 2 

L W 638 : 1950 S C J 174 : 51 
S C R 88 : 1950 Mad W N iCri) 
b C 27 (36. 96. 113, 114) (Pt O) (Prs 

21 — Articles are not comple- 
mentary to each other* 

?■ hlukherjea, J.— .Article 19 cannot be said 

to deal with substantive law merely, nor Art. 21 with 

mere matters of procedure It cannot also be said that 

the piovisions of Art. 19 (1) (d) read with cl. (5) and 

Art 21 are complementary to each other. The con- 

subject-matter ot the two provisions are not 

proceed on totally different prin- 

?S • ® ‘right to life* in 

Art. 19, although that is the primary and the most im- 


po^ant thing for which provision is made in Art. 21. 
A. K. Gopalan v. State of Madras, (1950) 2 Mad L I 
42 : 63 Mad L W 638 : 1950 S C J 174 : 51 Cri L J 
1383 : 1950 S C R 88 ! 1950 Mad WN (Cri) 127 • 
AIR 1950) S C 27 (94f (Pt P) (Pr 172). 

* “Arts. 19, 2l and 22 — Constitution, recognition 
by, of personal liberties. 

R^F P,^^* 1 ‘ The Constitution has recognised per- 
sonal liberties as fundamental rights. It has guarante- 
ed some of them under Art. 19 (1) but put restraints 
on them by Cls. (2) to (6). It has put checks on the 
Mates legislative powers by Arts. 21 and 22. It has. 
by providing for preventive detention, recognised 
that individual liberiy may be subordinated to the 

interests. A. K. Gopalan v. State of Madras. 
1^4 L J 42 : 63 Mad L W 638 : 1950 SCI 

wif ^ ' 1950 S C R 88 : 1950 Mad 

(Pr 215^" 127 ! A I R 1950 S C 27 (108, 109) (Ft Q) 

^ 19 and 21 ‘ Personei liberty** connota- 

tion ot. 

~ Constitution has in Art 21 used 
the words ‘ personal liberty” which have a definite 
connotation in law. “Personal liberty** does not 
mean only liberty of the person but it means liberty 
or the lights attached to the person (jus personarum). 
The expressions “freedom of life** or “personal 
liberty are not to be found in Art 19 and it is strain- 
ing the language of Art. 19 to squeeze in personal 
liberty into that Article. In any case the right to life 
cannot be read into Art. 19. There is no reason to 
suppose that in Art. 21 of the Constitution the ex- 
pression personal liberty* has been used in the res. 
tncted sense in which Blackstone used it in his Com- 
rnentanes. Article 19 protects some of the important 
attributes of personal liberty as independent rights 
and the expression 'personal liberty* has been used in 
Art. 21 as a compendious term including within its 
meaning all the varieties of rights which go to make 

liberties of men. A. K. Gopalan v. 
State of Madras, 19o0) 2 Mad L J 42 : 63 NIad L W 

638 : 1950 S C ) 174 : 51 Cri L Jsl383 • 1970 S C R 
88 : 1950 Mad W N (Cri) 127 7 AIR ioSO S C 07 
(110, 111) (Pt R) (Prs 219. 220). ^ 

• — 19 (U (b). Art. 19 (5) and Art. 21-Depri. 

vation ot movement whether includes restriction on 
movement* “ 

‘"■J: T Cota* loss) of per- 

sonal liberty, which is sought to be protected by the 

.xpression “personal liberty” in Art. 21, is quite 

frMrorthfi°‘^ restriction (which is only a partial con- 
trol) ol the right to move freely (which is relatively 

flUdl oitizen) as safeguarded by Art. 19 

(l)(d). Deprivation of personal liberty has not the 

L“rTftoTv oM^“^ movement in ihe 

!• T^’o/efore, Art. 19 (5) cannot apply 

Th ''® 'aw depriving a citizen of personal 

li.cr^. The contention that the word ‘deprivation’ 

nv ‘restriction’ when interpret- 

ing Art. 21 is not acceptable. ^ 

“ Preventive detention 
amount.s to a complete deprivation of the right guar- 

arv^e th^r T trchnicfl to 

^ deprivation of a right cannot be said to 

exercise of the right. Having 
regard to the context in which the word ‘restriction’ 

word^^aPd^fh^' .J °° antithesis between that 

nPhf P “ deprivation’. Restraint on the 

i?P avari.ty of forms and 

to ri ‘i'® appropriate expression 

as to cover all those 
forms ranging from total to various kinds of partial 

V movement. A. K. Gopalan 

y. Mate of Madras, (1950) 2 Mad L I 42 • 63 Mad 

(Vf i^P^sY2.^5£"> ^ ^ 
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9 Arts. 19, 21 and 22— Articles whether supple- 

mental or exclusive* 

Per Kania* C. J.— Article 21 has to be read as sup- 
plemented by Art. 22. Reading in that way, the pro- 
per mode of construction will be that to the extent 
the procedure is prescribed by Art. 22 the same is to 
be observed; otherwise Art. 21 will apply. 

Per Fazl AH, J. — Article 22 does not exclude the 
operation of Arts. 19 and2L, and it must be read 
subject to those two articles, in the same way as 
Arts. 19 and 21 must be read subject co .Art. 22. The 
correct position is that Art. 22 must prevail in so far 
as there are specific provisions therein regarding pre- 
ventive detention, but, where there are no such pro- 
visions in that article. the operation of Arts. 19 and 
21 cannot be excluded. 

Per Mdhajin, f. — Article 22 is self-contained in 
respect of the laws on the subject of preventive deten- 
tion. Article 19 (5) is a saving and an enabling pro- 
vision. It empowers Parliament to make a law imp >s- 
ing reasonable restriction on the right of freedom of 
movement while Art. 22 (7) is another enabling pro- 
vision empowering Parliament to make a law on the 
•subject of preventive detention in certain circum- 
stances. If a law conforms to the conditions laid 
down in Art. 22 (7), it would be a good law and it 
could not have been intended thatthit law validly 
made should also conform itself to the provision of 
Art. 19(5). One enabling provision cannot f)e consi- 
dered as a safeguard against another enabling provi- 
sion. Article 13 (2) has absolutely no application in 
such a situation. A. K. Gopalan v. State of Madras. 
(1950) 2 Mad L I 42 : 63 Mad L W 638 : 1950 S C J 
174. 51 Cri L J 1383: 1950 S C R 88« 1950 Mad W N 
(Cri) 127 ; AIR 1950 S C 27 (40,61, 82, 83) (Pt ZC) 
(Prs 22. 78, 137, 138). 

Art 19 and Art. 22— Article 19 does not apply to 

preventive detention — Articles 21 and 22 are com 
plete in this matter. AIR 1955 N U C (Cal) 4507. 

Arts. 19 (11 (d), (5) and 21 — Validity of Sec- 

tion 7, Police Act (1861). 

Article 19 (1) (d) has to be read with Article 21 
which lays down that a person may be deprived of 
his personal liberty according to procedure esta- 
blished by law, which means valid law. Section 7 of 
the police Act 1861 is valid law being saved by 
Article 19 (5). The restriedon imposed by S. 7 is 

reasonable and is necessity in the interest of the 
general public. ‘AIR 1950 S C 27, Foil. ILR(1955) 
2 Cal 28 : 58 C W N 18 ; AIR 1954 Cal 60 (64) 
(PtH)(Pr53) (DB). 

• Arts. 19 i I) (d). 21 — Refusal of passport amounts 

to an unauthorised deprivation of personal liberty — 
Passport Act (1920). S. 3. AIR 1954 Mad 240, held 
no longer good law in view of AIR 1959 S C 1315. 

There is no statute in India goveniiug the issue of a 
passport or a refusal thereof. There is, however, a 
statute requiring passports from persons entering 
India, the Indian Passport Act, 1920 and the Indian 
Passport Pules, 1950, framed under S, 3 of that Act. 

The right to travel except to the extent provided in 
Art. 19 (1) (d) of the Const. tution, is within the ambit 
of the expression ‘personal liberty' as used in Art. 21 
of the Constitution. A passport is essential fortha 
enjoyment of that right, therefore the denial of a 
passport amounts to a deprivation of that right. 
Article 21, no doubt, permits a deprivation by ‘proce- 
dure established by law’ but nosuch procedure is laid 
down by the Union of India. The expression ‘proce- 
dure established by law', means procedure laid down 
by statute or procedure prescribed by the law of the 
State. In the absence of any procedure prescribed by 
the law of this country sustaining the refusal of a 
passport to a person, its refusal amounts to an un- 
authorised deprivation of the personal liberty guar- 


anteed by Art. 21 and the appropriate authority must 
be directed to reconsider the refusal and grant a 
pisspDrt. AIR 1954 Mid 240, held no longer good 
law in view of A I R 1959 S C 1315. 

Per Raman Nayar, J. — Confinement is but a parti- 
cular form of restraint. Section 340 of the Indian 
Penal Code describes wrongful confinement as wrong- 
fully restraining any person in a manner to prevent 
him from proceeding beyond certain circumscribing 
limits. Catisequently, it freedom from confinement is a 
personal liberty within the meaning of Art. 21. free- 
dom of movemeLt to any particular direction of one’s 
choice is also a personal liberty. AIR 1963 S G 1295 
and AIR 1950 S C 27, Rel. on. Francis Manjooran v. 
Govt, of India, Ministry of External Adairs, New 
Delhi. 1965 Ker L J 919 : 1965 Ker L T 1076 : I L R 
(1966) 2 Ker 663 : AIR 1966 Ker 20 (21, 24, 25, 26. 
32^ (Prs 2. 3, 25, 27, 28, 36, 37, 55) (FB). 

Art. 19— Refusal to issue passp >rt — Interference 

with right guaranteed bv Article. See Ibid, Art. 14. 
(1953) 2 M L J 413 : AIR 1954 Mad 240 (DB). 

[Held in AIR 1066 Ker 20 (Fl^ to be no longer law 
in view of AIR 1959 S C 1315.] 

Arts. 19 (1) (d), (2) and 22 — Interpretation — 

Libert'/ of oersons —Arts. 19 (5), 2 1 and 22 providing 
for restriction — Interest of the jaeneral public or of 
the interests of any scheduled tribe — “Procedure 
eitablished by law” — Scope of Art. 22 (7). 

Article 19 (I) (d) creates the right in all citizens of 
India to freedom of moving throughout the territory 
of India and it is qualified by the provision in Art. L9 
(5) ft)r reasonable restrictions in the interest of general 
public or for the protection of the interest of any 
schedule tribe. 

Article 2L provides against deprivation of life or 
personal liberty except “according to procedure pres- 
cribed by law.” 

The expression “according to procedure prescribed 
by law” is clarified in the Constitution; it means 
legislative enactment passed either by the Parliament 
or the State legislature which does not oifend oris not 
revolting to, notions and ideas of the dignity of the 
human being and is neither indecent, urconscionable 
or repagnant to ci.'ilized beliefs. Article 22 prescribes 
one of the modes of depriving the persoral lioerty 
and it should be read as a proviso co Art. 2L If the 
same is followed in letter and spirit the Court cannot 
question the detention, otherwise the detention is 
unlawful. 


“Any law” in Art. 22 (7) prima facie refers to only 
protective legislation and not to a “law in force” or 
■‘existing law” an 1 the po ver of the Parliament (and 
that of the President under Art. 373) relate only to 
detentions under any law enacted in pursuance of and 
confor nity with Art. 22 of the Constitution and not 
to dete'itions uirh'r any law existing pdor to the 
C >nstitution. 1952 Cr L J 170 : AIR 1951 Mad 1015 
(1025, 10401 (Pts n. I. II (Prs 18, 19. 6.3) (DB). 

— Vrt. 19 ( I ) — Applicability to preventive deten- 
tion legislation. 

The principle of reasonable restriction or reason- 
ableness of law imposing restriction upon the liberty 
of citizens has no application to the laws presccioing 
preventive detention. 17 Cut L T 109 : 52 Cri L I 
679 J I L R (1951) Cut 387 : AIR 1931 Orissa 231 
(234) (Pt B) (Pr 13) (DB), 


Art. 19 (1) (d) and fe), and (5) — Public Safety — 
Orissa Maintenance of Punlic Order Act (LO of 1950), 
Ss. 2 (1) {!)) and 3 -Provisions, if void under Arts. 13 
(2) and 21 of ConsMtution. See Ibid, Art. 13 (2). AIR 
1951 Orissa 86 (DB). ^ ^ 


.Arts. 19, 21 and 22— Relative scope of — Preven- 
tive Detention Act (4 of 1950) -If void as inconsistent 
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with fundamental rights guarat.'eed by Constitution. 
See Preventive Detention Act. (’50) 29 Pat 502. 

"“Art. 19 Scope — If concerned with persona! 
liberty. 

Per Meredith C. J. Article 19 is not concerned 
with personal liberty at all. It is not concerned with 
the right of every one to personal liberty, which is 
separately laid down for every person in Art 21. 
It is concerned only with the additional rights of 
citizens— rights described on the presupposition that 
th^ are at liberty. It is describing the rights of 
citizens who are legally at liberty, and not of those 
who may bs imprisoned under a procedure established 

by law. Article 21 does not say that no person shall 

be deprived of his personal liberty except according 
to procedure established by a reasonable law. The 
limitation is in respect of laws, meaning all valid laws 
validly enacted and not merely such laws as the 
Cou^s decide to he, in their opinion, reasonable. 

I L R 29 Pat 461 : 52 C»i L J 610 : A I R 1950 Pat 
332 (336) (Pt B) (Pr 9) (DB)/ " ’ ^ 

4- This article and Art. 31. 

(a) Illustrative cases. 

4. This article and Art. 31. 

~ 19 applies 

con^rJ^H sweep both abstract and 

ridhtQ Jff To suggest that abstract 

the *“ property cannot be infringed by 

Art **i®.fO“orete rights can be, is to deprive 

the Srufo Its real content. It would mean that 

shL a ® declaring generally 

oronL^i ‘^f““°L®‘=9uire. hold and dilpose of 
nrnSo but it could make a law taking away the 

d 7 preventing him 

Sion of Though there is no final expres- 

vet the ? Supreme Court on this question. 

thrnoeh High Courts all 

tS.* 7 Promulgation of the Consti- 

ooi.7 assumption that Art. 19 

tW H may, therefore, be held 

Xtr e. • concrete as well as to 

i i r'WSo zlTen?.' ^ 1 « S C 4, ..d 

•“ I') If) doe. not 

neeitil (i) otiose Article 31 (1) is couched in a 
of hk ni?,™; no peisoD shall be deprived 

dLkrfc authority of law. In effect, it 

omlfp lt against deprivation of 

property by executive action, but it does not either 

necessary implication take the law 

limitations implicit in Art, 19 (1) (f) of the 

Theia^ in Art.31(l) must be a valid 

® the test of 

otW fundamental rights. A law. therefore, depriving 

a person of his property would be bad unless il 
mounts to a reasonable restriction in the interest of 
the general public or for (he protection of the 

^ Scheduled Tribes. Swami Motor Trans 
sr^ ^qa‘ Sankaraswamigal Mutt, (19f!4) j 

530: (1964) 1 Mad L J (SC) 146 : ( 1964 ) i 
AudhW R (SC) 146: (1963) Supp 1 SCR 082 ^ 
air 1963 S C 864 (872. 873) (Pt B) (Prs 28, 29^ 

^9 (1) — Scope— If excluded by Art. 31 (1). 

Amendment) Act 

with th» 7 '’8 lield as dealing 

th the same subject-matter but they deal with two 

Ho®n I® A = Art. 31 (2) and (2-A) with acquw” 

tion and requisition and Art. 31(1) with deprivation 


authority of law. After that Act, 1955 
^ ^ J 10 = A I R 1955 S C 41 no longer holds the field 

exclude the operation of 
Art. 19 (1) AIR 1955 S C 41 and A I R 1954 S C 92„ 
Uist. Kochuni v. States of Madras and Kerala, 1960 

fnL* 3 S C R 887 ; (1961) 2 S C J 443 : A I R 

1960 S C 1080 (1093, 1094) (PI I) (Pr 27). 


•J Arts. 19 (1) (f) and 31(1) — These do not pro> 
vJde protection against private actions. 

Neither Art. 19 (1) (f) nor Art. 31 (1) on its true 
construction was intended to prevent wrongful indivi- 
dual acts or to provide protection against merely 
private conduct. The language and structure of Ait. 19 

and its setting in Part III of the Constitution clearly 

snow that the article was intended to protect those 
freedoms against State action other than in the legiti- 
mate exercise of its power to regulate private rights 
in the public interest. Violation of rights of property 

articf^^'^*^^^ ^ oot within the purview or the 

The position is no better under Art 31 (1). Even 
assuming that Cl. (1) of Art. 31 has to be read and 
construed apart from Cl. (2), it is clear that it is a 
declaration of the fundamental right of private pro- 
perty in the same negative form in which Art 21 
declares the fundamental right to life and liberty. 
Inere is no express reference to the State in Art. 21. 
But It cannot be suggested on that account that that 
article was intended to aS^ord protection to liie and 
personal liberty against violation by private indivi- 
1 ' words ‘‘except by procedure established 
by law plainly exclude such a suggestion. Similarly^ 
the words “save by authority of law" in Cl. (1) of 
Art. 31 show that it is a prohibition of unauthorisod 
governmental action against private property, as there 
can be no question of one private individual being 
^thorised by law to deprive another of his property. 
Quaere : Should Cl. (1) of Art. 31 be construed in 

ofln A®? o?™ article ? 1950 SCR 

S69, Rel. Shamdasani P. D, v. The Central Bank of 

^ ^ ^ * 1952 S C J 29 : 1952 

Mad W N 102 : 1952-1 Mad L J 423 : 65 Mad L W 
357 ; 1952 SCR 391 : 54 Pun L R 190 : 54 Bom L R 
403 : A I R 1952 S C 59 (60) (Pr 5). 

A (D— (As amended in 1955)— 

Applicability —Whether mutually exclusive. 

1955*1 1 n? A Amendment) Act. 

Art^ig ni^iin operation of 

®ven though the provisions of the 

they may still be unreasonable and contravene t^he 

A I R 196J S C 1080. Foil.! 

^ longer good law after the 

amendment of the Constitution in 1955. AIR 1962 

All 521 (534) (Pt E) (Pr 47) (DB). 


tincUon^* “ Relative scope and dis- 

different subjects 

and cover different fields. Article 19 (I) (f) nostu ates 
the existence of a property which can be enjoyed and 
over which rights can be e.vercised. If there is no 
^ which can be acquired, held or disposed of 
can be placed on the exercise of the 
ri ® dispose of it. If the law is 

theirn^ saved under Art 31(5) the acquisition of 
h! the law and once 

there is no property in res- 
pect of which the patitioner can claim the^ funda- 

acquire, hold or dispose of it, nor can 

su!lfa^rtaht tor placing any restriction on 

^5) contains no provision for the 
payment of any compensation and while Art. 19 
applies only to citizens, Art 31 protects all persons 
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from being deprived of their property save by authority 
of law. The acquisition of property is not subject 
of Art 19 (1) (f) but of Art. 31. AIR 1958 All 126 
(132, 133) (Pt I) (Prs 16. 18). 

• " 7 "Art. 19 (1) (f) — If contravened by the U. P. 
Zamindari Abolition and Land Reforms Act (1 of 
1951). 

The acquisition of properly is not the subject of 
Art. 19 (1) (f) of the Constitution but of Art 31. If a 
person loses his property by reason of it having been 
compulsorily acquired under Ait. 31 he loses his 
right to hold the property and cannot complain that 
his fundamental right under Art, 19 (1) (fj has been 
infringed. The provisions of Art. 19 (1) (f) are not 
contravened by the U. P. Act (1 of 1951). Suryapal 
Singh V. Government of Uttar Pradesh, 1951 All W R 
(H C) 317 : I L B (1952 2 All 46 : 1951 All L J 365 : 
AIR 1951 All 674 (690) (Pt P) (Pr 80) (FB). 

'Arts. 19 (1) (f) and 31 (1)— Articles are diEerent 

In scope and content — Art. 19 (1) (f) gives citizen 
right to acquire, hold and dispose of property — 
Art. 31 comes into play not only in case of citizen of 
India but in case of any person and only after pro- 
perty is acquired or held — Person acquiring rights of 
occupant before order cancelling patta — Art. 19 (1) (i) 
does not apply — {Bhopal Land Revenue Act (4 of 
1932), S. 38). AIR 1955 NUC (Bhopal) 1784. 

Art. 19 (1) (f) and (5), Art. 31 — Applicability — 

Landlord served with notice under municipal law 
to pull down building — Tenants challenging validity 
of municipal Jaw — Compentency — (Municipalities 
— Bombay Municipal Corporation Act (III of 1888), 
Ss. 354, 60 (1) (c) — Constitutional validity of S. 354. 

The landlord of the plaintiSs in occupation of a 
building was served with a notice under S. S54, 
Bombay Municipal Corporation Act, requiring him to 
pull down the house. The plaintiEs brought a suit 
saying that by reason of the notice their rights to 
hold the property as tenants under Art. 19 J) (f) of 
the Constitution were afiected and the restriction 
sought to the placed by S. 354 of the Bombay Act 
was not reasonable. 

Held (i) that the right of the plaintiEs as tenants 
was the right to hold the properly and not the right 
to dispose of the property, 

(ii) In view of the fact that the property had been 
ordered to be pulled down, the case was one of de- 
privation of property. Art. 19 (1) (fj could not clearly 
apply because the question of the applicability of 
Art 19 (5) would arise only in cases where the ap- 
plicability of Art. l9 (1) (f) would arise. In point of 
fact, Art. 19 (1) (f) was controlled by Art. 19 (1) (5). 
Art. 19 (1) (i) had therefore no application and 
Art. 31 would apply. Appeal No 67 of 1955, dated 
20th April, 1956 (Bom.), Foil. 

(iii) The restriction imposed was a reasonable res- 
triclion in the interests of public safety. S. 354 was 
not, thereiore, open to challenge in view of Art. 19 (5) 
of the Constitution. The view ol the authority acting 
under S. 354 was also open to correction under 
S. 66 (1) (c) of the Bombay Municipal Corporation 
Act. Spl. Civ. App. No. 233 of 1956. dated 18-9-1956 
(Bom ), Uel. on. 60 Bom L R 5J5 : I-L R (1958) Bom 
824; air 1959 Bom 332(337, 338, 339, 341,342) 
(Pt B) (Prs 16, 17, 18, 30) (DB). 

• — Arts. 19 (1) (f), 31 — Deprivation of property — 
Article applicable is Art. 31 and not Art. 19 (If (I). 

When property is requisitioned, the person against 
whom the order is made is deprived of his property, 
and in the case of deprivation of property the proper 
Article to consider is not Art. 19 (1) (f) but Art. 31 (1) 
or 31(2), AIR 1951 Bom 121, Foil : AIR 1954 SC 447, 
Considered. Kaikhusroo Phirozshah Doctor v. State 


of Bombay, I L R (1955) Boro 69 i 57 Bom L R 24 : 
AIR 1955 Bom 220 (224) (Pt C) (Pr 7) (FB). 

Arts, 19 (1) (f), 31 (1), (2)— Scope of. 

Article 31 (1) and (2) must be read in conjunction 
with Art. 19(l)(f). The rights guaranteed by Art. 19 
(1) (f) can only be enjoyed provided the citizen is in 
a position to enjoy those rights, and provided those 
rights can be enjoyed although he has been deprived 
of his property under Art. 3i (1) or his property had 
been acquired or taken possession of under Art. 31 (2). 
It would be impossible for a citizen to say that he 
has a right to hold and dispose of property if that 
property has been validly taken away from him under 
Art. 31 (1) or 31 (2). Therefore the proper and the 
logical approach to the subject must be iirst to consi- 
der whether the eflect of the legislation is either to 
deprive the subject of his property under Art. 31 (1) 
or to acquire or take possession of it under Art. 31 (2), 
If the answer to either of these querries is in the 
affirmative, then the only question that would remain 
to be considered would be whether, after deprivation 
of his property or taking possession or acquiring of 
his property and rights remain in the citizen which 
can be asserted under Art. 19 (1) (f), 53 Bom L R 218, 
Rel. on. 53 Bom L R 621 : I L R (1952) Bom 378 : 
AIR 1951 Bom 440 (448) (Pt G) (Pr U) (DB). 

Art. 19 (1) (f) and Art. 31— Scope of. 

The right to acquire, hold and dispose of property 
guarinteed to thecitizen under Art. 19(1) (f) would only 
be operative in the case of those whose property has 
not been taken away uniler Art. SL.'If a man has been 
deprived of property under Art. 31 (If or (2) no que.s 
tion of his acquiring, holding and disposing of that 
property could possibly arise under Art. 19. This 
right can only he made justiciable provided (he 
Legislature has not validly taken action undei Art. 31 
and ic is only then that the question might arise 
w'hether any restrictions placed upon that right under 
siib-cl. 5 of Art. 19 are reasonable restrictions or not, 
53 Bom L R 218 : I L R (1951) Bom 473 i AIR 1951 
Bom 86 (89) (Pt B) (Pr 5} (DB). 

[Reversed on another point in AIR 1954 S C 119.] 

Arts. 19 and 31“OD]y some of the rights inter- 
fered with— Effect. 

If the totality of the 'rights are not acquired or 
taken possession of but only some of the rights are- 
inteifered with, then clearly, the subject can ask for 
the assistance of the Court iinier Art. 19 (1) (t) of the 
Constitution, because without an acquisition or taking 
possession of the totality of rights the interference 
with some of the rights of ownership would result in 
restrictions upon ownership and whether those re- 
strictions are reasonable or not would have to be 
determined by the Court. 53 Bom L R 218 : T L R 
(1951) Bom 473 : AIR 1951 Bom 86 (90) (Pt E)(Pr 6f 
(DB). 

[Reversed on another point in AIR 1954 S C 119.] 

• Arts. 19 (1) (f), 19 (1) (g) and 31 — Scope — If 

mutually exclusive — Artic’e J9 (1) (1) and (g) on the 
one hand and Art. 31 on the othei deal with diEerent 
subjects and cover different fields. They are matually 
exclusive — If Art. 31 applies, Art. 19 cannot be invo- 
ked — AIR 1955 S C 41, Rel. on. Paschim Banga 
Malbahi Cycle Mazdoor Union v. Commr. of Police 
Calcutta, 65 Cal W N 2I3 : AIR 1961 Cal 125 (133* 
144) (PtL) (Prs 27. 77) (SB'. 

Arts. 19 (1) (f) and 31 — Applicability — West 

Bengal Land (Bequintion and Acquisition) Act (11 
of 1948). 8. 3-Validity. ^ 

The right to hold property is guaranteed under the 
Constitution. Any reasonable restriction upon the 
right which is in the public interest would be valid 
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But there must be certain safeguards. Firstly,' the 
person whose property is being tiken away must have 
an opportunity of making representations. The person 
responsible for making the order must be a qualified 
person and he should not be a law unto himself and 
there should be an appeal. The power should not be 
naked and arbitrary. Such being the limitations, if 
they are to be applied to Act (II of 1948), then there 
is li tie doubt that it must be struck down. 

Where property is acquired by the State, then it 
must be held that Art. 31 applies and not Art. 19. 
Article 19 applies when the citizen has a right to 
property. Once it is compulsorily acquired, the right 
to property is gone and there can be no question of 
invoking the fundamental right to hold property 
which is guaranteed by the Constitution. Where it is 
not a case ot acquisition but a case of requisition, 
there is only a partial acquisition of property and 
consequently what the State acquires is only some of 
the bundle of rights which go to constitute the ‘pro- 
perty* of the citizen. The compulsory requisition of 
any land under S. 3 of W. B. Act 11 of 1948, which may 
be followed by compulsory acquisition amounts to a 
substantial deprivation ot the rights to property, and 
therefore what applies is Art. 31 and not Art. 19. The 
provisions contained in S. 3 of the West Bengal Land 
(Requisition and Acquisition) Act, 1948. (ActTIof 
1948) are intra vire.s and valid. 63 Cal W N 10 1 : 
AIR 1959 Cal 402 (409, 412, 413) (Pt E) (Prs 31, 
45, 46). 

— ^A^ts. 19 (1) (f), 31 (1) — Land in possession of 
individual — State as owner giving him notice to 
quit — Application for writ of mandamus - Art- 226 
— Maintainability— Right to property — If affected. 

The fundamental right of holding property is to 
guarantee such a right to the citizen against the 
State. Art. 19 grants right to the citizens and not to 
the State. But this does not preclude the State from 
holding property, and when the State holds pro- 
perty, it exercises all lights relating thereto, as are 
given by law. In such a case, the provisions of Art. 
31 do not come to be considered. W’here, therefore, 
the State purports to exercise its own right of pro- 
perty, the ordinary law applie.s and the remedy of a 
high prerogative writ is not available. 

Held, that on the facts, the petitioner had not been 
able to establish any grounds for the issue of a high 
prerogative writ or any order and direction under 
Art 220. What has been purported to be exercised 
is an ordinary right under the ordinary law. If the 
service of the notice to quit is at all an ‘executive 
action*, it is an action which is still within the pre- 
cincts of the law and it could not be construed as a 
threat that law will be violated. If it is found later 
on that the right to possession did not exist, there 
might then arise all kinds of civil or criminal liabi- 
lity. AIR 1955 Cil 601 and (1920) 1 KB 720, Rel. on. 
AIR 1956 Cal 437 (441. 442, 443) (Pt A) (Prs 12, 
13. 14, 15). 

——“Arts. 19 and 31 — Applicability — Act dealing 
with proprietary right— Test of validity. 

As a matter of construction, Art. 31, which deals 
specifically with proprietary rights must govern 
legislation directly concerning the right to property. 
^Art. 19 (1) similarly relates to legislation directly 
concerning personal rights as set forth in the different 
clauses of Art. 19 (1). If the impugned legislation is 
not directly in respect of any ot the subjects in the 
several clauses of Art. 19. the clauses have no appli- 
cation although the effect of the legislation may 
abridge the rights referred to in Art. 19. 

In normal cases of acquisition of properties under 
the W. B. Land Development and Planning Act 
the preparation of a development scheme precedes 


a declaration under S. 6. The only variation which 
the legislature intended to make in case of 
urgency is to entitle the State Government under 
S. 7 to take possession although no development 
scheme has been prepared. The mere fact there- 
fore, that the Government has taken possession in 
case of an emergency does not mean that the Collec- 
tor need not frame a development scheme. The 
Collector is required to prepare a scheme and an 
opportunity is thus afforded to the dispossessed pro- 
prietor to raise objections when the development 
scheme is in course of preparation. In fact there is 
the statutory duly as provided by S. 8 to proceed 
with the acquisition and to make an award as pro- 
vided in the Land Acquisition Act. 

The section therefore does not suffer from any 
constitutional invalidity under Art, 31 (2). Further the 
impugned Act cannot be said to impose unreasonable 
restrictions on the right of a citizen to acquire, hold 
and dispose of his property and the legislition, even 
if Art. 19 ( 1) (f) were applicable, would be saved under 
Art. 19 (5) of the Constitution. (Test of reasonable- 
ness indicated.) AIR 1952 SC 190; AIR 195L Cal 

111. Ref. AIR 1954 Cal 248 (250) (Pt A) (Prs 10, 12) 
(DB). 

[Reversed on another point in AIR 1901 S C 16.] 
Arts. 19, 31 — Scope. 

A legislative enactment empowering Government 
to acquire property of a citizen compulsorily for a 
public purpose, attracts Art. 31 and not Art. 19. 
VVhere it is a composite piece of legislation Ihe Court 
has to distinguish that part of it which deals with 
acquisition from the rest. Ca.se law discussed. (LR 
(1955) 1 Cal 401; 57 C W N 397 : AIR 1953 Cal 
548 (553) (Pt D) (Pr 28). 

Arts. 19, 31 — Legislation falling under Art. 31 

— Art. 19 does not apply. 

If the legislation is one falling under Art. 31 of 
the Constitution, there is no scope for the applica- 
bility of Art. 19 to such legislation and the question 
of reasonableness becomes immaterial. Gopalan’s 
case (AIR 1950 SC 27) and CharanjitlaPs case ( AIR 
1951 S C 41), Rel. on; 55 G W N 463, Ref. AIR 1952 
Cal 870 (874) (Pt F) (Pr 17). 

Arts. 19, 31 (2) — Applicability to provisions as 

to compensation — West Bengal Land Development 
and Planning Act (21 of 1948), S. 8. proviso (b). 

Where an Article deals specifically, as Art. 31 (2) 
does, with the compeusation to be paid, then 
the provisions as to compensation contained in a 
statute must be considered with reference to that 
specific Article and not with reference to any general 
provisions such as Art. 19. 53 Cal W N 778 : AIR 
1951 Cal 111 (116) (Pt D) (Pr 43) (DB). 

Art. 19 (1) (f), (5) — Statute providing for com- 
pulsory acquisition — West Bengal Land Develop- 
ment and Planning Act (21 of 194S), S. 8- 

The term “reasonable restriction” might well cover 
deprivation oftproperty. A statute empowering a State 
compulsorily to acquire property can be said to im- 
pose a restriction on the right to hold property. A 
statute dealing with compulsory acquisition would 
have to comply with Cl. (5) of Art. 19 and if it 
imposes on the citizen a restriction that was more 
than necessary in the interest of the general public 
then such a law would be void. 55 Cal W M 778 ; 
AIR 1951 Cal 111 (116) (Pt E) (Prs 45, 47) (DB). 

—Arts. 19 and 31 — Legislation dealing with ac- 
quisition of property — It should satisfy requirements 
of both articles. See Constitution of India, Art. 3K 
AIR 1951 Cal 97. 
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—Arts. 19 and 31— Scope. 

If the legislation is not directly in respect of anV 
of the subjects mentioned in Art. 19 but as a result 
of the operation of other legislation any rights 
guaranteed by the sub-clauses in Art. 19 (1) are 
abridged the question of the application of Art. 19 
does not arise. The contents and subject-matters of 
Arts. 19 and 31 are not the same and they proceed 
to deal with the rights covered by their respective 
words from totally different angles. Art. 19 should 
be read as a separate complete Article. Hence the 
contention that a legislation dealing with acquisition 
or takiig possession of property should not only 
satisfy the requirements of Art. 31 but also Art. 19(5) 
of the Constitution cannot be accepted. AIR 195U 
S C27 ; AIR 1951 S C41 and 87 C L J 140, Rel. on, 
55 Cal W N 463 : AIR 1951 Cal 97 (99) (Pt F) 
<Pr 16). 

Arts. 19 (1) (f) and 31— Scope. 

Persons have the right to hold the land in exercise 
of the fundamental right guaranteed to them by 
Alt. 19 (1) ({), unless the right has ceased to exist by 
reason either of their having been deprived of the 
property by authority of law under Cl. (1), or of the 
property having been acquired or taken po?ssession 
-of under Cl. (2) of Art. 31, of the Constitution. In 

other words, if there has been expropriation of pro- 
perty under either of the aforesaid provisions of 
Art. 31, the question of enforcement of the funda- 
mental right under Art. 19 (1) (f), does not arise. 

Where therefore the petitioners continued to be 
recorded as proprietors of the land in the latest 
Jamabandi prepared before the institution of the 
petitions by the revenue officials in the employ of the 
respondent. 

Held, that it was for the respondent State to prove 
the alleged acquisition by its predecessor-in-interest. 
That onus not having been discharged by the respon- 
dents, the petitioners were not expropriated under 
Art. 31, and the action of the respondent State in 
retaining possession of the land without paying any 
rent since 1938, and on the mere ground that it was 
needed for a public purpose, without taking any step 
to acquire it according to law, amounted to a clear 
infiingement of the fundamental right of the peti- 
tioners under Art. 19 (1) (f). 

(Writ of mandamus issued to direct the State to 
acquire the property according to law; on failure of 
this public duty, for restoration of possession to the 
petitioners); AIR 1950 SC 27; AIR 1952 Cal 65; 
AIR 1951 Bom 86, Ref. AIR 1953 Him Pra 95 (99, 
100. 101) (PtE) (Prs 18. 19. 24). 

—Arts. 19 (1) (f) and 31 — Scope. 

Article 19 (1) (t) is not restricted to abstract rights 
and capacity of the citizen to acquire, hold and dis- 
pose of properly. It applies equally to concrete rights. 
AIR 1954 S C 282, Foil. 

Per Arjsari, j.— The guarantees contained in Art. 19 
relate to the status of a citizen and the rights of 
private property are ieparately dealt with by Art. 31. 
Observations of Patanjali Sistri, C. J., in AIK 1954 
S C 92, Foil ILR (1955) Hyd 337 : AIR 1955 Hyd 
82 (84, 91) (Pt R) (Prs 6, 39). 

Arts. 19 0) (f). 31 (1) and 226 — Executive fiat 

— Unauthorised sale of property by Collector — 
Deprivation of property — Writ by High Court — 
(Bombay Land Revenue Code (5 of 1879), S. 187). 

Articles 31 (1) and 19 (1) (f) have to be read together. 
A person is entitled to hold property till he can be 
deprived of it in due course of law. To put to sale 
property of a person, the effect of which is to put 
its purchaser in possession of itt is to deprive that 


person of it; What Ait. 31 (1) aims at is that no 
person shall be deprived of his propeity by any 
executive act or fiat. 

When a Collector without any authoiity of law 
puts the property of a person to sale for recovery 
of Government dues, his act amounts to depriving 
that person of his properly which he is entitled to 
hold. And as such an act of the Collector tends to 
deprive a person of his property without any autho- 
rity of law, it is an executive act or fiat. A writ under 
Art. 220 can be issued against such an unauthori.sed 
act which has the effect of depriving a person of his 
property save by authority of law. AIR 1952 S C 59, 
Rel. on.' AIR 1954 Kutch 11 (13) (Pt B) (Pr 6). 

Arts. 19 (1) (f) and 3 1— Applicability. 

If a person is deprived of his rights to property 
under Ait 19 (1) (f), the proper Article to be con- 
sidered is Art. 31. Art. 19 (1) (f) applies only so long 
as a person is not deprived of his propeity by a Jaw 
enacted by a competent legislature. 1952 Nlad W N 
299 : 1952-1 Mad L J 557 : AIR 1952 Mad (il3 (633) 
(Pt I) (Pr 31) (DB). 

• Arts. 19, 31 — Distinction. 

Article 51 of the Constitution covers a ground quits 
different from that covered by the provisions of 
Art. 19 of the Constitution and Cl. (1) of Art. 31 has 
got to be read along with Cl. ^2) of the same Article. 
A I U 1954 8 C 92 and AIR 1954 S C ii9. Foil. Kain- 
chandra v. Janardan, ILR (1955) Nag 378 : AIR 1955 
Neg 225 (229) (Pt h) (Pr 16) (FB). 

Arts. 19, 31 — Scope of — Rights over property 

conferred by Art. 19 are subject to Art. 31. AIR 1955 
N U C (Nag) 1341. 

Arts. 19 (1) (f). 31 — Private recognized High 

School — Supersession of Managing Committee by 
appointment of ad hoc Committee iindtr R. tS2, 
Bihar Education Code — Whether infringement of 
Art. 19 (1) (t) and Art. 31. 

Where the Board of Secondary Education, Bihar, 
appointed an ad hoc Committee in supersesaion of a 
Managing Committee of a private recognized High 
School, and it was contended that the members of 
the Managing Committee had been deprived of their 
right to hold the property of the School and the 
action of the^Govarnment amounted to an acquisition 
of the property by the State and thus there was 
infraction of the fundamental rights guaranteed 
under Art. 19 (1) (1) and Art. 31, 

Held, that no question of infringement of the 
fundamental right guaranteed by the Constitution was 
involved. 

The properly in fact belongs to the public of the 
locality and the management of the property for the 
time beirg ve^ts in the Managing Committee. No 
individual membe-r can claim any vested right in the 
property. The Managing Committee is liable to recon- 
stitution from time to time according to the rules in 
vogue in that school. If, it is the Managing Committee 
in which vests the property of the school, then there 
is the ad hoc Committee, in which the property will 
he deemed to have vested after ^h8 superjession of 
the old Managing Committee. Once it is assumed 
that this ad hoc committee is a legally cocstituted 
body the contention loses all its force. 1956 B L J R 
33 : AIR 1956 Pat 81 (87, 88) (Pt C) (Pr 10) (DB). 

Arts. 19, 31 — Act transferring A’s property to 

B — Validity. 

From the examination of the Arts. 19 ( 1 ) (f) read 
with Cl. (5) thereof and Art. 31 Clauses (1), (2) and (3) 
it is clear that no property can be acquired or taken 

possession of, nor any restraint, reasonable or other- 
wise, imposed on the proprietary right of any person 
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in the interest of any individual or individuals. In 
other words, the State cannot deprive a person of 
his proprietary right or impose a restraint (reason- 
able or not) on his right of enjoyment to benefit an 
individual or individuals It follows, therefore, as a 
necessary corollary, that if by any legislative enact- 
ment property of A is transferred to B, such enact- 
ment cannot be said to be valid and constitutional 
and must be ignored as if it did not exist, because the 
Constitution does not empower the legislature to 
make such a law. 30 Pat 1085 : A I R 1952 Pat 166 
(171) (Pt E) (Pr 26) (D B). 

• — Arts. 19 (1) (f) and 31— Relative scope— Latter 
it exception to fundamental rights declared in for. 
mer — Statute containing general as well as special 
provisions — Statute with inconsistent provisions — 
Rule of construction. 

Per Sinha, J.— Article 31 of the Constitution cannot 
be read as an exception to the fundamental rights as 
declared in Art. 19 (1) (f). But certainly the two 
articles have to be read together in order to give full 
effect to the intention of the Constituent Assembly. 
According to the well-established rule of interpreta- 
tion, where the same statute makes general provisions 
in respect of a subject-matter and also makes specific 
provisions with respect to a special category, the 
latter must prevail over the former. It is also well- 
settled that different provisions of the same statute 
which are apparently inconsistent with each other 
should be so construed as to give effect to all the 
provisions so as to avoid a repugnancy. Kamesh war 
Singh v Province of Bihar, 29 Pat 790 : A I R 1950 
Pat 392 (418. 430. 431) (Pt R) (Prs 39. 81. 84) (S B). 

Arts. 19 (1) (f) and 31 — Correlation — Property 

lawfully acquired in terms of Art. 31 — It cannot be 
contended that right granted by Art. 19 (1) (f) must 
all the same remain inviolable. See ibid, Art. 31. AIR 
1955 Pepsu 148. 

—Arts 19 and 31 — Applicability. 

Articles 19 and 31 have no application to a case, 
where there is no question that any fundamental 
right of the applicant is taken away, or the applicant 
is being deprived of any property. 1956 Pa| L W 50 ; 
I L R (1955) 5 Raj 324 : A I R 1955 Raj 166 (167) 
(Pt D) iVr 7) (D B). 

Art. 19 (5) — Marwar Land Revenue Act (1949), 

Section 231 — State takes possession of surface of 
land and there is no question of imposing restric- 
tions — Case falls under Art. 31 of the (Ilonstitution 
and not under Art. 19 (5) — Section does not offend 
against Art. 31 (2). See Marwar Land Revenue Act 
(40 of 1949), S. 231. AIR 1953 Raj 173. 

Arts. 19 (1) (f) and 31 — Article 19 (1) (f) has no 

application in a case where Art. 31 is also invoked 
for challenging a particular law as void. 1951 Raj 
L W 467 : ILR (1951) 1 Raj 674 ; 1952 Cri L J 732 : 
AIR 1952 Raj 74 (76) (Pt B) (Pr 7) (DB). 

• Arts. 19 (1) (f) and 31 -Distinction between. 

Articles 19 (1) (f) and 31 do not overlap and it is 
not possible to take shelter under both of them at 
the same time. 

Article 19 (1) (f) read with Cl. (5) postulates the 
existence of property which can be enjoyed and over 
which right can be exercised. When there is a sub- 
stantially total deprivation of property which is 
already held and enjoyed, one must turn to Art. 31 
to see how far that is justified. Substantial depriva- 
tion means the sort of deprivation that substantially 
robs a man of those attributes of enjoyment which 
normally accompany rights to or an interest in pro- 
perty, leaving behind, if at all, just a ‘mere husk' or 
an 'illustory phantom* of title. It is only in such 
cases that Art. 31 is attracted. AIR 1955 S C 41, Foil. 


Jamath Mosque v. Vakhan Joseph, 1955 Ker L T 
406 : TLR (1955) Trav-Co 428 : A I R 1955 Trav-Co 
227 (229) (Pt E) (Pr 9) (F B). 

Arts. 19, 31 and 226 — Seizure of goods without 

authority of law— Remedy. 

The law is settled that seizure of goods from the 
possession of any person without the authority of 
law amounts to an infringement of his fundamental 
rights both under Art. 19 and Art. 31 of the Consti- 
tution aud relief must be granted to him under 
Art. 226 of the Constitution. AIR 1954 S C 415, Rel. 
on. 1955 Cri L J 747 : A I R 1955 Vin-Pra 17 (18> 
(Pt A) (Pr 8). 

4 (a). Illustrative cases. 

• Arts. 19, 31. 32 — Khorposh grants to junior 

members of the family of Rulers of Native States 
first in' the shape of lands but ultimately assuming 
shape of money allowances payable at regular 
intervals — States merging in Dominion of India — 
Before coming into force of the Constitution, Govern- 
meat by their order stopping the grants — Junior 
members entering into prolonged correspondence 
with Government insisting upon their rights under 
the grants by the former Rulers — Only in 1957 such 
members realising that they had no hopes of any 
revision by Government of their policy — Held that 
every periodic deprivation of money allowance 
would give such members a right to approach the 
Supreme Court for relief under Art. 32 and it could 
not be held that rights guaranteed by the Constitu- 
tion could not be founded upon in respect of cause 
of action which arose before the Constitution. See 
Ibid, Art. 226. AIR 1962 S C 1288. 

• Arts. 19 (1) (f) and 31 (2) —Mysore House Rent 

and Accommodation Control Order (1948), Cl. 3 (2), 
(4) and (6) — Allotment order made before Constitu- 
tion came into force — Applicability of Arts. 19 (1) (f) 
and 31 (2). See Houses and Rents — Mysore House 
Rent and Accommodation Control Order (1948), 
Cl. 3 (2). (4) and (6). AIR 1952 S C 339. 

• Arts. 19 (1) (f), 31 (2) — Assam Assessment of 

Revenue Free VVaste’Land Grants Act (24 of 1948)^ 
S. 3 — Land held free of land revenue — Such land 
assessed to land revenue — Right to enjoy interest in 
such land i? not acquisition of property. Seelbid^ 
Art. 31 (2). AIR 1956 Assam 33 (SB). 

Arts. 19 (1) (f) and 31— Income-tax Act, S. 49 EE 

— Validity — S. 49-EE does not infringe fundamental 
rights guaranteed under Arts. 14. 19 ( 1) (f) and 31. 
See Income-tax Act (1922), S. 49 EE. AIR 1960 Boro 
353 (DB). 

Art. 19 (1) (f) — Applicability . to West Bengal 

Land Development and Planning Act — (West 
Bengal Land Development Planning Act (21 of 
1918). S. 1. 

The Land Development Act being a legislation 
which deals with compulsory acquisition of property 
the application of Art. 19 (1) (f) is excluded and 
therefore the question of reasonableness of the pro- 
visions cannot be gone into in considering the ques- 
tion of the validit>' of the Act. 56 Cal W N 1S3 t 
AIR 1952 Cal 874 (876) (Pt B) (Pr 1 1), 

Arts. 19 and 31 — West Bengal Land Develop- 
ment and Planning Act (21 of 1948) — Validity _ 
West Bengal Land Development and Planning Act 
(21 of 1948). 

If the legislation purports to be a legislation reUt- 
ing to acquisition of property under Art. 31 of the 
Constitution, then the application of Art. 19 is ex- 
cluded, and the question of reasonablfuess of the 
provisions bacomes immaterial. Further the West 
Bengal Act being an Act passed in furtherance of a 
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public purpose, that is, in the interest of the general 
public, the objection of unreasonableness mu^t fall 
to the ground. The settlement of immigrants being 
a public purpose, Art. 19 (5) must come into play 
and the restriction must be deemed to have been 
imposed in the interest of the general public. 55 
C W N 4e% Rel. on ; AIR 1950 S C 27 and AIR 1951 
SC 41, Foil. 89 Cal L J 301 : A I R 1952 Cal 679 
(081. 682) (Ft FJ (Pr 4). 

—Arts- 19, 31— West Bengal Premises Requisition 
and Control (Temporary Provisions) Act (5 of 1947} 
—Validity. 

Article 19 (1) if) has no application to cases where 
a State or any person is empowered to deprive ano- 
t \er of his property. The relevant Article is Art. 31. 
If a validly enacted law gives the State or a person 
a right to deprive another of his property, then 
such deprivation would be in accordance with 
Art. 31. Clause (2) of Art. 31 clearly allows legis- 
lation of the type of Act 5 of 1947. This statute 
does comply with the provisions of Cl. (2) as to com- 
pensation. I L R (1951) 2 Cal 86 : 87 Cal L J 140 : 
AIR 1952 Cal 65 (67) (Pt D) [Prs 19, 21, 24) (DB). 

“*Arts. 19 , 31 (2) — Applicability to provisions as 
to compensation West Bengal Land Development 
and Planning Act (21 of 1948), S. 8, Proviso (b). 

Where an Article deals specifically, as Art. 31 (2) 
does, with the compensation to be paid, then the 
provisions as to compensation contained in a statute 
must be considered with reference to that specific 
Article and not with reference to any general provi- 
sions such as Art. 19. 55 Cal W N 778 : A I R 1951 
Cal 111 {1L6) iPt D) (Pr 43) (DB). 

Art. 19 (5) — Municipalities — Bombay District 

Municipal Act (3 of 1901), S. 90 (5) — Constitutional 
validity-If violates— Art. 19 (1) (f) and Art. 31 of the 
Constitution. See Municipalities — Bombay Munici- 
palities Acl (3 of 1901), S. 90 ^5). A I R 1962 Guj 25 
(DB). 

Art. 19 (1) (f) — Grant of land by former Indian 
Ruler— Revoca don of -Legality of. See Ibid, Art. 31 
(1). AIR 1954 Him Pra 84. 

• —Arts. 19 (1) (f), 13 (2). 14 and 3l-(IIyderabad) 
Wili ud- Daula Succession (Decision of Disputes) Act 
(Hyderabad Act 16 of 1950), Ss. 2 (1) and 3 — Act 
if ultra vires. See (Hyderabad) Wali-ud-Daula Suc- 
cession (Decision of Disputes) Act (Hyderabad Act 16 
of 1950), S. 2 (1). air 1951 Hyd 1 (FB). 

Art. 19 (.5) — Arms Act (1878), S. 14 does 

not infringe fundamental rights — (Constitution of 
India, Aits. 19 ( 1) (b), (f), 19 (5) and 31). See Arms 
Act (1878), S. 14. AIR 1953 Madh Bha 236. 

Arts._l9, 31— Madras Inams (Assessment) Act 

(40 of 1956) — luam, its concept and eftect indicated 
Assessment does not amount to resumption — 
Act, whether colourable legislation — Act though 
inconsistent with rights under Art. 14 or 19 or 31, 
is saved by Art. 3L\ — Act is not invalid. See Madras 
Inams (Assessment) Act (40 of 1956). AIR 1964 
Mad 90. 

Arts. 19, Cl — Madras Aliasanthana Act (9 of 

1949), S. 36— Section 36 does not violate Arts. 19 and 
31. See ibid, .Art. 31. AIR 1956 Mad 642. 

-—Art. 19 (1) (f) — Settlement of certain tribe in a 
village under private agreement — Order of S.D. O. 
asking them to move away under threat of prosecu- 
tion — Legality — Order held not covered by Ss. 60 to 
64 of Hill People.s Regulation and infringing rights 
under Arts. 19 (1) ^f) and 31 — Interference with ad- 
ministrative order — Jurisdiction of High Court — 
Abolition of right of appeal— Effect — Writ of manda- 


mus issued. See Ibid, Art. 226. AIR 1961 Mani- 
pur 21. 

Arts. 19 (1) (f) and 31— Orissa Act, 11 of 1954 — 

Va'idity— If contravenes .Art. 19 (1) (f) or 31 (2). See 
Orissa Shri Jagannath Temple (Administration) Act 
(14 of 1952), S. 2(1), Expl. AIR 1959 Orissa 17 
(DB). 

Arts. 19 (1) (f) and 31 — Bihar Koshi Area 

(Restoration of Lands to Baiyats) Act (30 of 1951) — 
Act does not violate Art. 19 (1) (f). 

Article 31 applies to a case where there is a com- 
pute and total deprivation of property and Art. 19 
' U (f) does not apply to such a case. AIR 1955 S C 
41, Rel. on. Hence Bihar Koshi Area (Restoration of 
Lands to Raiyats) Act (30 of 1951) cannot be said to 
violate the guarantee under Art. 19 (1) (g) of the Con- 
stitution of India. 1956 B L J R '760 : 1956 Pat L R 
540 t I L R 35 Pat 847 : A I R 1957 Pat 44 (51) (Pt I) 
(Pr20)lDB). 

5. Rights which are not fundamectal. 

• Arts. 19(1} (g), 14— Petitioner holding contracts 
ior supply of milk to Government Hospital — Peti- 
tioner’s tender for certain year accepted but later on 
cancelled— Applicability of Articles. See Ibid, Art. 14. 
AIR 1959 S C 490. 

• Art. 19 (1) (f) and (g) — Scope — Fundamental 

right — Unregistered document granting right to cut 
trees in forest —Subsequent vesting of forest in State 
—Grantee stopped from cutting trees — Pundamental 
right— Whether infringed. See Ibid, Arts. 226 and 32. 
AIR 1958 S C 532. 

• Arts. 19 (1) (f) and 31 (1)— Scope — Contract to 
grant licences to catch fish in lake in estate— Subse- 
quent vesting of estate in State — State refusing to 
recognise contract — No question of infringement of 
fundamental rights under Art. 19 (1) (f) and Art. 31 
(1) arises. 

The petitioner had entered into a coiitract with 
the ex-proprietor of an estate prior to its ve.sting in 
the Stateof Orissa and obtained from the latter od pay- 
ment of certain sum, licences to catch and carry away 
fish from specific portions of the lake lying in the 
estate in respect of a peri id subsequent to the vesting 
of the estate. The State of Orissa refused to recognise 
these licences and were about to re-auction the rights 
when the petitioners filed the present petition seeking 
writs under Art, 32 on the ground that their funda- 
mental rights under Arts. 19 (i) (f) and 31 U) were, or 
were about to be, infringed. 

Held, that even assuming that contract is 'property* 
within the meaning of Arts. 19(1) (f) and 31 (1), 
no question under Arts. 19(l)(f)and 31(1), could arise 
because the State bj simply refusing to recognise the 
existence of the contract had not coiifiscaled or acqui- 
red or taken possession of the contract as such. 
Ananda Behera v. State of Orissa, 22 Cut L T 101 • 
(1955) 2 S C R 919 : 1956 S C J 96 s (1956) 1 M L 1 
(S C) 69 : 1956 S C C 70 : I L R (1956) Cut 425 : 69 
Mad L W 872 : AIR 1956 S C 17 ( 19) (Pt C) (Pr 13). 

• Arts. 19 (1) (g), 32— Printers and Publishers of 

books including school text books — No right that 
their books should be approved as text books by 
Government— Government taking up selection, prin- 
ting and publishing of text books — Private publil 
sher’s fundamental right under Art. 19 (1) (g) not 
affected. 

There is no fundamental right in tbe publishers of 
books including school text books that any of the 
books printed and published by them should be ores 
cribed as text books by the school authorities or if 
they are once accepted as text books they cannot bfi 
stopped or discontinued in future. 
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The utmost that could be said is that there was 
merely a chance or prospect of any or some of their 
books being approved as text books by the Govern- 
ment. On the other hand, the Government bad the 
undisputed right to adopt any method of selection 
they liked and if they ultimately decided that after 
approving the text books they would purchase the 
copyright in them from the authors and others pro- 
vided the latter were willing to transfer the same to 
the Government on certain terms, the right of the 
publishers to carry on their trade or business cannot 
be said to be affected by it. Nobody is taking away 
the publisher’s right to print and publish any books 
they like and to offer them for sale but if they have 
no right that their books should be approved as text 
books by the Government it is immaterial so far as 
they are concerned whether the Government approves 
of text books submitted by other persons who are 
willing to sell their copyrights in the books to them, 
or choose to engage authors for the purpose of prepa- 
ring the text books which they take upon themselves 
to print and publish. 

As the publishers have no fundamental right in the 
present case which can be said to have been infringed 
by the action of the Government, their petition under 
Art. 32 is bound to fail on that ground. Ram Jawaya 
Kapur V. State of Punjab, 1955 S C T 504 : (1955) 2 
M L J (S C) 59 : 57 P L R 444 : 1955 Mad W N 973* 
1955 S C A 577 : AIR 1955 S C 549 (557, 55S) (Pt fij 
(Prs 20 f 21)* 

• Art. 19— Right to stand as a candidate and 

contest an election is not a common law right. It is 
a special right created by a statute and can only be 
exercised on conditions laid down by statute State 
of Uttar Pradesh v. Seth Jagmanda Das, AIR 1954 
S C 683 (688) (Pr 5). 

(1) and 220 - Scope - 
Eight to obtain mining lease whether fundamental 

•“ as to -interpreta. 

‘ F- Concession and 

Mineral Development Rules (1940). 

Per M. L. Chaturvedi, J. —A mere right to obtain a 
mining ease under 1940 Rules does not have the 
status of a fundamental right and is not one which is 

FurfhL An s') h«^ under Art. 19 (!) (f) or Art 31. 

urther Art. 31 has no application where the State 
^vernment IS not acquiring the alleged right of the 

pe Pioner to obtain the lease. Wherl, therifore the 

stantfa/queslion' of'lawT^tolhe*'^- ‘t“ 
the Constitution. AIR 1950 S C 17 

ioMDB)® ' All 621 (624) (Pt A) 

ti;:,1flnndri'Si^rtfc^ 

The right to concessional rates as arici«« , j i 
provisions of Post Office Acf anrl^Vk ® 
thereunder is not a fundaLnfal 
of the a>nstitutior 62 Rom T p ^rt. 19 

717 , AIB 1961 Bom IOSUIOMiIb) (P,™.'’"* ’ 

'.V illrfirtirS D.^^“ •» “"y 

S’SSCorjmrhSii'''"”!; 


thereby when there is no pre-existing fundamental 
light. 

A citizen of India has no fundamental right under 
Art. 19 of the Constitution to carry on- the particular 
business of stevedoring at the Docks owned and cont- 
rolled by the Port Commissioners. The general right 
to carry on business is certainly there. It is also a 
fundamental right, but the moment the claim is made 
to carry on a special or particular type of business 
available only within a particular area which is under 
the Ownership and control of an individual or a statu- 
tory corporation such as the Port or the Fort, then 
such claim cannot be regarded as a claim to assert the 
funlamenlal right to carry on the business within the 
meaning of the Constitution. 1954 S C J 246 : AIR 
1954 S C 220, Bel. on ; A I R 1961 Cal 365. Reversed. 

A statute or a bye-law may create a statutory right 
but cannot create for the first time a fundamen- 
tal right within the meaning of the Constitution. The 
byelaw may infringe a pre-existing fundamental right 
and when it does so will be constitutionally invalid. 
But when th6r6 is do funHaniental right for a citizoD 
to carry on the business of stevedoring in the Dock 
owned and controlled by the Calcutta Port Commis- 
sioners, a new fundamental right cannot be created 
because the Bye-law was made by the Port Commis. 
sioners to regulate by licence or otherwise people to 
work in that port as Stevedores. AIR 1962 Cal 530 

(Prs 10, 11,13, 17, 24, 
—Arts. 19, 309— Unreasonable restriction— Funda. 

mental ngbt of obtaining employ ment under Govern- 

servants ^ R'gbts and duties of Government 

There is no fundamental right of a person to obtain 
etnplo^ent under the Government. The moment he 

service he becomes bound by the 

rpIX^e^n?' regulate^uch 

The Government servants form a class bv them 

at IcLd to theYr‘sl“ and disabilities 

attacnea to their service. So if a certain standard nf 

conduct is expected from them and ceFtain rules are 

fc“Fi,pelliM?he r"'® such conduct or 

tC suFh standorH servants to conform 

r^rr! ^ ^ conduct, thcso can hardlv be 

inquire into^success\on^^Nr,*°h™^"i°^ Commission to 
right of claiSs -rFlTr^ R fundamental 

bad. AIR 195Q Hv v. State of Hydera- 

13) (FB) <“0“ 110b) (Pt D) (Prs 12. 

— Breach of 

Fundamental right nf Forfeituie of lease— 

and Kashmir ConstituiFn of lessee - Jammu 

(2.A). constitution Application Order. Art. 32 

a breach 'VAhe'teFi^oVthe'r*®®* 

lessor to re-enter the^rFmiFFs The hf 1° 

(«) 01 .L i.„„„ ..a jriifs.ss,;; 
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cation Order. Bhagat Rajinder Kumar Sawhney v. 
State of J. & K., A I R 1950 J & K 50 (51, 52) (Pt C) 
(Pr 3) (FB). 

Art. 19 — No violation of Art. 311 — There is no 

fundamental right to be continued in employment of 
State. See Ibid, Art. 311. AIR 1965 Ker 19. 

0 Art. 19 (1) (g) — Right to carry -on trade — 

Fundamental right. 

Tobacco is almost as deleterious as liquor and 
there is no fundamental right to carry on a trade in a 
commodity like tobacco. T. K. Abraham v. State of 
Trav-Co , 1957 Ker L J 1146 : I L R (1958) Ker 148 : 
(1937) Mad L J (Cr) 155 : 1957 Ker L T 1184 ; 1958 
Ker 129 (132. 133) (Pt D) (Prs 15. 17) (F B). 

[Reversed on another point in A I R 1962 S C 922 ] 

Art. 19 — Right to carry on a trade or business — 

No fundamental right of persons to insist upon 
Governmeat or any other individual for doing busi- 
ness with them. (M. P.) Forest Manual Vol. 11, pp. 134 
to 140. See Ibid, Art. 14. 1965 M P L J 108.- 

Art. 19— Sales Tax— Mysore Sales Tax Act (25 of 

1957), Ss. 5, 6— Rules framed under Act, R. 25 — 
Validity — No abdication. of legislative power— Right 
of appeal is not fundamental right— Persons imposed 
of sales tax -and those imposed of licence fee— 
Differentiation justified— Rule retrospective. See Sales 
tax— Mysore Sales Tax Act (25 of 1957), S. 5. (1963) 
14 ST C 84 (Mys) (DB). 

6. Conflicting rights. 

—Arts. 19 (1) (a), (b). (d), 19 (2). (3) and (5)- 
Rigbts granted under Art. 19 do not include right to 
interfere with liberty of another citizen — Criminal 
Law (Amendment) Act (1932), S. 7 (1)— Prohibitions 
in, are not ultra vires the Constitution — ‘Loitering’, 
when made punishable under S. 7 — Restrictions 
imposed are reasonable. 

The whole of S. 7 of the Criminal Law (Amend- 
ment) Act, 1932 is intra vires of the Constitution. 
Even if it is held that portions of sub-clauses (a) and 
(b)ofS.7 (1) which deal with loitering are ultra 
vires of the Constitution they are severable from the 
rest; AIK 1956 All 56, Foil. AIR 1960 S C 633. 
Dist. Article 19 does not grant the right to interfere 
with the liberty of another citizen. On this basic 
ground alone the prohibitions contained in S. 7 of the 
Criminal Law Amendment Act, cannot be held to be 
ultra vires of the Constitution. That the State should 
prohibit the citizens from creating chaos and anarchy 
and to that extent limit tKeir liberty must be held to 
be a reasonable restriction in the interests of the 
community. Even the alleged peaceful picketing can 
be danger to public order when it is, resorted to ‘en 
masse'. 

Under Cls. (a) and (b) of S. 7 (1) plain and simple 
loitering has not been made punishable and it is only 
that loitering which amounts to coercion which has 
been made an offence. Section 7 ceases to be an 
encroachment on any rights but really becomes a 
safeguard for the protection of those very rights. 
1961 All W R (H C) 64 : L96T All L J 15 i 1961 All 
Cr R 28 : 1961 (2) Cri L J 586 : ILR (1961) 1 All 33: 
AIR 1961 All 531 (534, 535, 536) (Pt A) (Prs 8, 9, 13, 
16) (DB). 

““Art. 19 — Scope of. 

Article 19 does not give a carte blanche to a citizen 
so as to entitle him to exercise any of the rights 
mentioned therein even though they might encroach 
upon similar rights of other citizens. AIR 1952 Him 
Pra & Bilaspur 41 (42) (Ft C) (Pr 5). 

Art. 19 (1) (a) — Scope of — Student circulating 

handbill containing serious and defamatory allega- 


tions against College authorities— Order of Principal 
rusticating him for one year— If infringes his funda- 
mental right of expression of opinion. 

Apart from the qualifications enumerated in Cls. (2) 
to (6) of Art. 19 of the Constitution, the fundamental 
rights mentioned in Cl. (1) of that article are subject 
to another qualification, namely, that the exercise of 
these rights by a citizen should not infringe the rights 
of others. 

The relationship between a pupil and a teacher has 
always been held to be sacred in India, and it is in 
the interests of students as well as of the entire body 
of the citizens that discipline amongst students is 
insisted upon. If students are allowed to ondemn 
their teachers openly and with impunity, teacher will 
not be able to discharge the sacred duty with which 
he is entrusted. It is for this reason that in every civi- 
lized State, heads of educational institutions have 
been given ample and in some cases drastic powers to 
deal with cases of proved breach of discipline. Where 
a student publishes and circulates a handbill which 
condemns the Principal and the heads of departments 
of the College as not only antinationalists, but selfish, 
evil-mirided, morally degenerate and given to intrigue, 
subversive and heinous activities and victimizaiion 
of innocent students, he co,nmits not only a grave 
breach of discipline but also infringes the ordinary 
l^awof the land inasmuch as the handbill is highly 
defamatory to the Principal and the heads of depart, 
ments of the College. Truth of the allegations can- 
not be a defence in a case of this kind, because, if the 
student believes that he has a genuine grievance the 
proper course for him is to approach the higher 
educational authorities and the government rather 
than to bring out a handbill. In these circumstances 
an order of the Principal rusticating him for one year 
IS justified and does not violate the fundamental right 
of expression of opinion guaranteed under Art. 19 
(I)(a} of the Constitution, and consequently no writ 
of any kind can ba issued to the Principal 2 Peosu 

L R 506 : 52 Cri L j 403 : AIR 1951 Pepsu 59 (60, 
01) (Pr 5). 


7. Contracting out of fundamental rights. 

See also Ibid, Note 1 (c). 

Art. 19— Fundamental rights may be waived by 

contract — No service contract by Government ser- 
vant— He is governed by Government Servants Con- 
duct Rules— But there is no waiver of fundamental 
rights— He can challenge validity of rules. 

The Government Servants Conduct Rules apply to 
all Govern nent servants whether they have a written 
contract of service or not. Everybody is presumed to 
know the law, and as such acknowledgment by the 
servant that he has read the Rules is really suoer- 
fiuous. ^ 


contract of service, the applica- 
bility of the Rules does not mean that he has waived 
his fundamental rights, though there may be cases 
where the servant may waive his rights by entering 
into a service of contract accordingly. 58 Cal W M 
1026 : AIR 1955 Cal 76 (80) (Pt B) (Pr 22) 


nor to serve any otner person during particular oei 
-Not void under Art. 19 (1) (g) _^But in/unct^r 

person olfe 

Art. 19 (l)(g), and cannot be granted. 119831 o i 
L J 522: AIR 1904 Guj 215 (218,219) (Pt B) (Prs 

X X I J • 


rki K* I Xf vs; 


I . • f restriction on em. 

ployees right to follow occupation of his choice — 
Contract of personal service — Breach of— Power of 

Court to issue miunction to prevent breach of con- 
tract of personal service. 
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A remedy in law, which is not challenged on any 
ground of constitutionality to prevent a breach of a 
contract of service or its enforcement hy a judicial 
proceeding cannot be considered as contravention of 
Art 19 (1) fg) or a restriction in violation or excess of 
Cl. ( 6 ) of that Article. ( 1901 ) 2 S C J 323: A f R 1901 
SC 1016 , Foil. In case of a valid contract of per- 
sonal rervice containiiig a positive and a negative 
covenant, the power of the Court to issue an injunc- 
tion to prevent breach of the negative covenant con- 
tained therein under S. 57 , Specific Relief Act cannot 
be called an unreasonable restriction on the contrac- 
tor’s fundamental right to follow the occupition of 
his choice when initialb he had entered into the con- 
tract oi his own free will. AIR 1961 S C 1016. Rel. on. 
<1963) 4 Guj L R 795 : I L F (1963) Gui 891 : AIR 
1964 Guj 115 (121, 122) (Pt B) (Prs 9. 10). 

\rls. 19 and 13 — Punjab Civil Services Rules 

' 1959 ). Vol. 1, R. 3.26 (d)— Validity — Government ser- 
vant has no absolute right to retire at a particular 
date and the Government has the power to continue 
him in service in the circumstances as given in 
■R. 3.26(d)— Petitioner entering into service with express 
condition that he was to be governed by rules of 
service from time to time— It cannot be held that on 
attaining the age of 55 years he was to become a free 
man on retirement with restoration of full freedom 
to exercise all his fundamental rights under Art. 19 
and by retention of him in service beyond that date 
under R. 3.26 (d) all such rights are curtailed so that 
the rule is bad as conflicting with fundamental rights 
and thus void under Art. 13. AIR 1963 Punj 298 
<315) (Pt X) (Pr 26) (DB). 

Art. 19 — Obligations arising out of contract 

entered into by party — Party whether can contend 
that restrictions imposed by contract offend funda- 
mental right. 

Where a person’s legal status and responsibility as 
also his obligations arise out of a contract entered into 
between him and the Government, it is futile for such 
person to try to avoid the restrictions imposed upon 
him under the clauses and rules of his contract by 
saving that they oilend the Constitution of India 
which recognised ' fundamental rights" in favour of 
the citizens of the country. Such restrictions, far 
Irom being infringement of a fundamental right, are 
of a lundarnental obligation arising out of a formal 
contract entered into by the person with the Govern- 
ment. It is not the object of the Constitution of India 
to enable the citizens of India to break obligations 
arising under formal contracts entered into by them 
under the guise of that obligation being something 
that IS repugnant to the recognition of a fundamental 

Constitution of 

Smp?b! ‘ 

8- Infringement of right by private 

individuals. 

-—Arts. 19 and 31 (l) — Dispute between two in. 
<iividuals regarding their respective civil rights. 

I" between an individual on 
the one hand and the State on the other hut is between 
two t^rsODS regarding their respective civil rights 

r fundamental 

ngnts. A 1 u 1952 S C 59 and AIR 1956 S C lOR 

Rel. on. 23 Cut L T 403 s I L R (1957 ) atii 

1958 Orissa 15 (17) (Ft B) (Pr 11) (DB)? 

a*rby'^StatV! ~ ~ Infringement by citizen 

Article 19 is a mixed Article where certain ritrhfs 

citizens of India, subject to cer- 
which may be imposed by the State 
This Article does not say that a citizen wdl have no 


remedy if the right guaranteed under this Article is 
infringed by other citizens. It may be that if the 
rights are infringed by other citizens (he remedy 
would lie in the ordinary law Courts while if the 
infringement is by the State the remedy may lie both 
in the ordinary law Courts and in the High Court or 
the Supreme Court under Arts. 226 and 32 of the 
Constitution. A I R 1952 S C 59; A I R 1950 S C 27, 
Disting. Panch Gujir v. Amarsingh, I LR (1954) 4 
Raj 84: 1954 Fai L W 204: AIR 1954 Raj 100 (103) 
(Pt D) (Pr 19) (FB). 

9, Construction of laws restricting 
fundamental rights. 

• Art. 19 (6) (as amended by Constitution (First 

Amendment) Act (1951)) — Scope — Provision to be 
interpreted liberally — State monopoly in respect of 
any trade or business must be presumed to be rea- 
sonable and in the interests of general public so far 
as Art. 19 (1) (g) is concerned. 

In attempting to construe Art. 19 (6), it must be 
borne in mind that a literal construction may not be 
quite appropriate. In interpreting .cuch a provision, 
it is essential to bear in mind the political philosophy 
underlying the Provisions in question, and that would 
necessarily involve the adoption ot a liberal and not a 
literal and mechanical approach to the problem. The 
theory underlying the amendment in so far as it 
relates to the concept of State monopoly, does not 
apppr to be based on the pragmatic approach, but 
on the doctrinaire approach which socialism accepts 
The amendment clearly indicates that State mono- 
poly m respect of any trade or business must be pre- 
sumed to be reasonable and in the interests of the 

i^q" (V 'g' is concerned. 

.Article 19 (6) (ii) clearly shows that there is no limit 

placed on the povver of the State in respect of the 

monopoly. It is not correct to say 
that the creation of a State monopoly must be iustifi 
ed by showi.-ig that the restrictions imposed by it are 
reasonable and are in the interests of the tzeneral 
pi^lic. Akadasi Padhan v. State of Orissa, (1964) 1 

2 S C J 37 : (1963) Supp 2 S C R 

(Prs '14/15). ^ ^ 1054) (Pt A) 

• Try^' 10 (') (f) -Reasonableness- Courts have to 

decide the qiiestion of the reasonableness of the res- 
r.ction for themselves and whatever opmion a legis- 
lature ex-presses on the malters is not of much rfle. 
vance for this purpose (Per S irkar T ) Rh, r 

(T)biec*tionahl/^Aif^ -— Drugs and Magic Remedies 
^hjectionable Advertisements) Act (1954) s 3 — 

Prohibition of advertisements under-Sle 19 (D 

(a) of the Constitution not violated. 1^ d' 

The advertisements affected by the Act do not fall 
ithin the wmds ireedom of speech in Art 19 (1) (a) 

The scope and object of the Act, its true natur/and 

u u* ‘nferference with the light of free- 
ieech ‘"T" Ji^c/abrTdgemel!? oUhe ?ight“of'free 

1951 S C ziO and AIR 1958 S C 578 Ref 

d.fjri'.l.'. 'or, «■>.', .s.”':! ‘I’' 

vemseTents “w^hich 1re‘'7blecfo“‘ bl 


CONSTITUTION OF INDIA ( 1950 ), Art. 19 , Note 9 


ment.^ This is the content of the Act, Viewed in this 
way, it does not select any of the elements or attri- 
butes of freedom of speech falling within Art. 19 (1) 

(a) of the Constitution. Hamdard Dawakhana v 
Union of India, (1960) 1 S C A 314 : 1960 Cri L I 
735: 1960 S C J 611 : 1960 Mad L J (Cri) 358 : 
<1960) 2 Mad L J {8C) 1 : (I960) 1 Ker L R 746 i 
(1960) 2 S C R 671 : ( I960) 2 Andh W R (SC) 1 : AIR 
1960 S C 554 (564, 565) (Pt D) (Prs 20, 21). 

'• Art. 19 — Interpretation of. 

Per Kania C, J. — Article 19 has to be read without 
-any pre conceived notions So read, it clearly means 
that the legisla ion to be examined must be directly 
in respect of one of the rights mentioned in the sub- 
•cUuses. If there is a legislation directly attempting to 
cox trol a citizen’s freedom of speech or expression, 
-or his right to assemble peaceably anl without arms, 
etc., the question whether that legislation i^ saved bv 
t^he relevant saving clause of Art. 19 will ari.se. if. 
however, the legislation is not directly in respect of 
any of these subjects, but as a result of the operation 
of other Icgishitiou* for instance, for punitive or pre* 
ventive detention, his right uncer any of the sub- 
clauses of Art. 19 is abridged, the question of (he 
-applicition of Art. 19 does not arise. The true ap- 
proach is only to consider the directness of the legis- 
lation and not what will be the result of the deten- 
tion otherwise valid, on the mode of the detenu’s Hie. 
A, K. Gopalai) v. State of Madras, (19.50) 2 Mad L I 
42 : 63 Mad L W 638 : 1950 S C J l74 : 51 Cri L I 
13S3 : 19=S0 Mad W N (Cri) 127 : 1950 S C K 88 : 
AIK 1950 S C 27 (35) (Pt J) (Pr 7). 

Art- 19 (2) — Validity of Act — Test — Duty of 

•Court. 

Where a section of an Act is impugned as violating 
-Art. 19 of the Constitution, the Court should ap- 
, proach the impugned statute from the point of view 
that Art. 19 (L) as framed guarantees the right of 
ireedom of speech and expression as a vital necessity 
tor the democratic processes in the Constitution and 
it is in that spirit that it should approach the ques- 
tion whether the impugned section falls within the 
iimits laid down in clause (2) of Art 19 A I H 
1959 S C 124. R.l. on. 62 Bom L R 206? I960 
Nag L J 244 T.K (1969) Bom 305:1900 Cri L 1 
1192 : A I R 1900 Bom 399 (400) (Pt G) (Pr 6) (DB). 

legislation - Duty of Court. 
See Ibid, Art. 13. AIK 1950 Bom 304. 

19 (1) (f), 19 (5) — Interpretation of statutes 

Duty of Court — Kestriciion upon fundamental 
eight. 

Hthe principle underlying the legislation andlTs 
object are constitutional, then it is not for theCourtto 
quption the policy underlying that legislation. It is 

not for the Court to sit in judgment upon what the 
Legislature has decided and to weigh the pros and 
cons of the policy which led the Legislature to pass a 

particular legislation. Further, any restrictions upon 

the fundamental rights of the subject which are 
necessary for effectuating the object and purpose of 
the legislation must be considered to be reasonable 
restrictions. The function of the Court is to look at 
the legislation, to look at its purpose and object and 
ihen to consider what restrictions are placed upon 
the citizens and to deeiJe whether in reference to 
the purpose and object in the light of what the legis- 
lation 1.S intended for are those restrictions reasonable 
or aie they e.xcessive and unnecessary and going be- 
yond the purposes for which the legislation has been 
A ^ statute book. A I R 1951 S C 118. Foil. 

AIR 1951 Bom 449 (450, 451) (pt J) (Pr 17) (DB). 

Art. 19 (1) (g) — Act valid when enacted does not 
■ become invalid when another Act, increasing the 

LVol.4.]Fn.D. 2. 
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burden on public is enacted. See Constitution of 
India, Art. IS. AIR 1954 Mad 621 (DB). 

— -Art. 19 — Judicial review of legislation — Prin- 
cjples. See Ibid. Art. 13. 1957 Cri L J 1173 : A I K 
1957 Punj 244. 

Art. 19 — Constitutionality of legislation Pre- 
sumption as to — Possibility of abuse If ground for 
striking dov\n a provision See Ibid, Art 13 1957 
Cri L J 1 173 : A I R 1957 Puni 244. 


Art. 19 (1) (g). (6) 


St'Cttori 7(1) of Pnnfah 
yaliddv - (Punjab ( .ade 

(Iri'-ffpri-tatl.m 


Trade Employees Act 

Employees Ut ( 10 of 1941 ) S. 7) 

ot statutes -Preamble arm title)— (Civil p. . (1%8 
Pre.) ’ 

The legislative purpose of an enactment sho-iiij be 
ascertained from that which the legi-slati^re has 
chosen to enact either in express words or bv re ^un- 
able or necessaiv implication. It must Se n i surned 
that legislature intends that which is the nd essarv 
effect oi its enactment and such intention Is the'nur 
pjse and object ot he Act. It i.s true that the title 
and the preamble of an enactment are indi^.-ative of 
the intention of the legislature and throw light there- 
on, but these two sources cannot be considered and 
have never ohui considered to be conclusive o 'hat 
i^ent. Section 7(1) of the Punjab Trade Kmpio: ees Aci , 

1J40, cannot Ite held as violating Art. 19 of the Con 
stitution merely on the ground that it travels bevond 
the purpose of the Act as in dcated in its preo h)e 
and title. Section , (1) of the Trade Em,.|‘,ees Act 
imposes a reasonable restriction on the traders - s it 
protects and preserves the health of all the traders 
and businessmen and thereby promotes welfare of rhe 
people of this country. 58 Pun L R 528 : ILR (1957) 

A unj XDd« 

- -Art. 19 — Scope — Re‘:triction or curtailment of 
fundameitsl right - Possibility of abuse bv o fjeer 

enforcing same ID particular manner — Effect on 
legality of restriction. 

The scheme of Art. 19 of the Constitution is to 

provide a balance between the security of the State 

and the iiRerest of the general public on the one 
hand and the fundamental rights guiranteed to the 
citizen on the other. The fundamental rights ma\ , in 
the large - interest of the State and the general oublic 
be curta, ed or re.sfricted. If the re.stricfion C ;d' 
in the interest of the general public and is not un- 
reasonable, the Court will not go further and inquire 
whether the manner in which the re.stricfion i l.kelv 
to be imposed by the olficer charged with its enforce^ 
merit may aat unreasonably or may amount to an 
abuse of the provision. AIH 1950 SC 2l • AlH uiAn 
Bom 363, Ref. ILR (1931) TC 496: 19.51 K it 

(PrVsfg)^ ^ ^ C) 

10. Citizens. 

(a) Corporations and companies. 

(b) Foreigners and foreign companies. 

(c) Citizenship Act and Rules thereunder. 

10. Citizens. 

—Art. 19 (1) (d), (e) - Protection under, whe can 

(Per Thadani, C. J ) : - A citizen, who has r-n 
muted an oflence or who is a oelinqueut i , th 
of the aw and whose crime or delnaVae'.cy ‘h": 4! " 
dered him liable to certain penalties t r rli. . i 5- 
which can he and have been tmposc'd f 
according to the piocedure e.stablished ^ 
cannot c! om the protection of ri di-^ w i 
Arts. 19 (t)(,l) 6c (e) „f ,he ConsUutm " ' ^ 


'on 

)V 


hi 
f. 


a 


1 w, 


result of such penalty or disal.ilitv he 'ha' I,., 
deprived wholly or partially of those rights-riyh 


11 , 
a 


a 
en 

IS 




CONSTITUTION OF INDIA (1950), Art. 19, Note 10 


which are given to a citizen, and not to a citizen who 
has committed a crime or is a delinquent in the eye 
of law. F>2 Cri L J 966 ; ILR (1951)3 Assam 181 i 
AIR 1951 Assam 106 (120) (Pt N) (Pr 93) (DB). 

Art. 19 — Applicability — Non-citizen if can 

challenge legislation affecting fundamental rights. 
See Ibid. Art. 14. 1959 Cr L J 439 i AIR 1959 Cal 
237. 


^ 19 and 31— Applicability— Deity— Citizen 
of Innia. 

Article 10 will not apply to the deity as it applied 
to the citizens of India and tie deity cannot be 
called a citi 2 en of India. Bat Art. 31 does not refer to 
the citizen of India, but ‘ays that no person shall be 
deprived of his property lave by authority of lav'. 
Even a Hindu deity is juridical person capable of 
owning and possessing property and hence the dpitv 
will also come within the ambit of Art. 31. AIR 1960 
Manipur 20 (25) (Pt B) (i r 23). 

Art. 19 — Application of Act — Act applies to 

citizen of India in Pakistan — Petitioner coming to 
India on temp">rary permit — Period expiring — Peti- 
tioner claiming to be Indian citizen and applying for 
restraining Government from taking action — Act is 
not rendered void by Art. 19 (1) to render restraint 
against Government possible — Petitioner declaring 
himself to be Pakistani national cannot now contend 
that statement was false — See Influx from Pakistan 
Act, S. 1. 1952 Nag L J (Notes) 13. 


10 (a). Corporations and companies. 

• Art. 19 -Corporations and Companies, not being 

citizens cannot petition under Art. 32— In such a case 
the doctrine of lifting the veil of corporation cannot be 
allowed. See Ibid, Arts. 220 and 32. AIR 1965 S C 40. 

® ~ Art, 19 Applicabilily Citizen — Includes 
only natural persons and not juristic persons like 
corporation Citizen in Art. 19 has same meaning as 
that in Part II — State Trading Corporation a company 
registered under Companies Act, 1956- Not a citizen 
—Cannot maintain petition under Art. 32 for enforce- 
ment of fundamental right under Art. 19 — State 
Trading Corporation whether a department of 
Government. AIR l9o3 Rai 188; AIR 1961 Cal 258* 
AIR 1959 Cal 45 m-d AIR 1953 Assam 177, impliedly 

cIl S ll" ^ 


Art. 19 'Citizen’ — Includes only natural persons 
-Companies are not citizens: AIR 1963 SC 1811 

(^Pr W^CD^. ^ D) 

~ citizen, 

AIR 1955 AH 595 

I 19 and 5 to 11— Citizen— Association reais- 

terecl under Societies Registration Act — Andhra 
Traded! Nv G. Os’ Association - Ri,ht to benefft 
Ar. 19 Rule governing its recognition prohibiting 

ssKe ;;;s£Var 

personality, which cannot be treated as a citizen 

Ste "rs' kSB 

Je' ferf “1- 

challenge to the validity of a rule, subiect to v 

rhe”ru1e^offendc^'^Art R9"(l)\a)^^ 

from ventilatir g itr grf^incef ‘‘ 

«W ,0 U.e ben.,, S 


and AIR 1951 Bom 1, Dissent, from; AIR 1951 Mad 
974. AIR 1951 Mad 979, AIR 1952 Punj 9 and AIK 
1951 Cal 397, Rel, on; AIR 1951 S C 41, AIR 1957 S C 
699 aad AIR 1955 S C 661; AIR 1958 S C 578, Ref. to. 
(1960) 1 Lab L J 156 : ILR (1959) Andh Pra 1368. 

-Art. 19 (1) (f) — Assam Land (Requisition and 

Acquisition) Act (25 of 1948) — Validity — Act does- 
not conflict with Art. 19 (1) di ' f ^he Constitution — 
See Assam Land (Requisition : . .d Acquisition) Act 
(25 of 1948) Preamble. AIR 1953 Assam 177, 

^ (This was a pslition under Art. 226 of the Constitu- 
tion for enforcemexit of fundamental rights by a cor- 
poration. It was assumed bv the Il gh Court that 
Cor])oratioa could enforce rig'uG i. , -.-r Art. 19 (1) (f)<^ 
But it was held in AIR 1963 S C 1811 that a Corpo- 
ration not being a citizen cannot claim lundamentaV 
rights. In this view the Assam II. C. should not have 
en':erlained the Corporation’s petition— Ed.) 

-Art. 19 (1) (f) and (g) — Applies to citizens as 
well as to corporations. 


. — i^uati^iivccu lU UVery CkjZcI] 

under Art. 19 ;i,lj (I) and (g) is guaranteed as much 
to a Citizen as to a corporation, where all toe 
share-holders are Indian citizens, and all the direo- 

tors are Indian citizen.s. If a cas i arises where the 

share-holders are not citizens or the directors are 

n?' Couit may well consider whe- 

A rnSo-^ ^ citizen or not. 

AIB 19M s c: 41. Rel. on. ILR (1955) Bom 680 • 57 

(*Db) ^ ^ U'r 47^ 

[Reversed on another point in AIR 1957 S C 699.] 

(g)— Company incorporated in India 

nf rn j?.''® preceeding 26-1-1950— Ri^ht‘ 

of, to benefits— Arts. 5 and 367. 

Under Art. 5, every person who has his domicilp 
m the territory of India and who has been 
nanly resident m the territory of India for not les^ 
than 5 years immediately preceding tbn or,r> 

n.ent ot the Constitution,'^ *Sall t u^feen r'7d?a" 
The word 'person' has not te,=n dehaed in th» 
stitutionand under Art. 367, the definition^ iaS^:' 
General Clauses Act, 1897, would apply Thus . 

would emne ^ythin 

tne definition of 'person' and as such with n I 
provisions of Art. 5 (c).of the Constitution i 
piny IS said to be domiciled or orclimr, ' ^ 

at a place where it has its h-ad oflivp or t ^ 
it can be said to be controlle^fl A . where 

has been ordinarily resident^in hidia^for^^"^ 
preceding the commencement or the Tnn rf 
namely, 26-1-1950 vcould be a citf/p,, 
continue to be a citiz^-n Sueli ’ aud would 

citizen, U entitled to ^ai'i ^j^”^Pany being a 

granted under A^t % J- rigl^ts 

be reasonably applied ’to*a co!nf^ 

pany. Such a company cL chim^th ^ m”"’" 

mGpwatW'^ftw'EhrSl.'flP.'lLb -A'*- ? ^orapauy 


V-r«x TV : A 

266) (Pt A) (Prs 5, iT). 

[Impliedly overruled in AIR 1963 S C IHl], 

fundamental right-SustafnabiHtyy'’^^’*'’" * 

rights granted und’er Art h° frindamer 

to a citizen. AIR 1951 ""'y ^vaila 

9. Rel. on. 63 Cal W 1^52 P 

(399) (PtBMPr 7) ^ 574 ; A I R 1959 Cal t 
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-—Art. 19 (1) (g) — Applicability. 

Art, 19 (1) (g) applies only to a citizen, and a cor- 
poration cannot be a citizen. (1959) 10 S T C 241 
(C«l). 

—Arts. 19 and 367 — Right of Corporation to claim 
fundamental rights — Art. 5 — General Clauses Act 
(1897), S. 3 (42). 

Obiter : A corporation which is a person within 
the meaning of the CoriStitu^ion by virtue of S. 3 (42), 
General Clauses Act read with Art. 36? of the Cons- 
titution is i citizen and eligible for the rights like 
those in Art. 19 (1\ in particular those in C!s. it) and 
(g) thereof. AIK 195L S C 41 and AlH 1955 S C 33 
and AIR 1957 S C 478 and A I R 1958 S C 328 and 
AIR 1958 S C 578, Re!- on. 1961 Ker L J 72 : 196*1 
KerLT 54: I L R(1961) 1 Ker 166 : f 1961 ) 3"! 
Com Gas 154; AIR 1961 Ker 268 (280) (Pt E) 
(Pr34). 


which penalties have been imposed under S. 167 
(12-A) read with S. 183, are not entitled to claim the 
fundamental right guaranteed under Art. 19 (1) (fj 
of the Constitution. The Shipping Corporation of 
India, Ltd., cannot cJaim to be a citizen of India, 
and as such is not entitled to rely upon Art. 19 (1 1 
in support of its case that S. 52-A is ultra vires^ 
A I R 1963 S C 1811, Rel. on. AIJl 1964 S C 1140, 
Foil. British Jnaia Steam Mavigation Co. Ltd. v, 
Jasjit Singh, Addl. Collector of Customs, Calcutta 
(1964) ISC W R 463 t (1964) 34 Corn Ca- 683 : 
(1964) 2 S C j 543 -• (1965) : S C A 424 ; A 1 R 1964 
S C 1451 (1453. U54} (Pi A] (Prs 0. 16). 


• -Art. 19 — Sea Customs 

Validity — Fo reign CvOmpany 
conlscated I-'' not entitled to 
S. 52.A as being ultra vires 
See Sea Customs Act 'J878), S 
1140. 


Act (1878), S. 52 A — 

who^o vessel has been 
challenge validitv of 
Arts. 14, 10 and 31 A). 

. oki-A. AIR 1904 S C 


Art. 19 (1) (f)— Applicability to company. 

Art. 19 (1) (1) applies only to ^‘citizens" and a com- 
pany incorporated under the Compinies Act does 
not satisfy the requirements oi the cietiiiition of citi- 
zen in Art. 5 C. M. P. 4052 of 1951. Hel.on. (]9."i) 
21 Com Cas 297 : 1951 Mad W N 677 j :l 95I-2 Mad 
L Jour 277 : AIR 1951 Mad 979 (985) (Pt C) (Pr J6) 
(DB). 

[Reversed on another point in AIR 1954 S C 251]. 

Arts. 19 and 5 — Whether a limited company 
mcorporated under the provisions of the Indian 
Companies Act can be deeined to be a citizen, under 
Art, 19 read with Art. 5 (Quaere). See IbiaArt 5 
AIR 1951 Mad 974 (DB). 

Art. 19 Company — It is an artificial person— It 
cannot raise contention under Ait. 19— AIR 1963 
S C 1811, Foil. I L R (1964) 2 Punj 681 ; AIR 1964 
Punj 492 (497) (Pt B) (Pi 22) (DB). 

Art. 19— Corporation, if a citizen within Art. 19 
—Constitution of India, Arts, 5, 6, 8, 39. 

The question wtiether a corporation is a citizen 
within the particular statute depends upon the intent 
to be gathered from the context and general purpose 
of the statute. 

% 

A perusal of Arts. 5, 6, 8. 9 and 39 makes it clear 

^at a corporation is not a citizen within Art. 19, 
Constitution of India. Thai being so, the'-Companies 
against whom notice under S. 52A of the Insurance 
Act has been served ( annot raise the question that 
the impugned legislation h^kes away or abridges the 
rights conferred by Aft 19 (1) (f) and (g), Constitu- 
tion of India. 

Per Soni, J.~Art. 5 applies to natural born persons 
ana not to artificial persons like a company. ]952-2“'’ 
Com Cac 33 s ILR (1952) Punj U : AIR 1952 Puni 
9 (18. 24) (Pt F) (Prs 54, 55, 104) (DB). ' 

Art. 19 (l)-‘'C!tizens» 

. guaranteed by the Constitution 

to citizens are available to corporations as well 

nSp rVh® provision and the 
lature of the right compels an inference to the con 

^ ^ ^ ^ > A 1 It 1952 PunrO 

AIR 19o3 Raj 188 (192) (Pt F) (Pr 22) IDB). 
[Impliedly Overruled in AIR 1963 S C 1811], 

10 (b). Foreigners and foreign companies. 

T* 7^ 19 (1) (f) — Applicant not a citizen of 

India Not entitled to claim fundamental right. 

S 59 ^ whose vessels have contravened 

• OZ-A of the Sea Customs Act and in respect of 


9 * -Art lO A ppl iCc^lii 1 1 ^ cornp-jo^* 
Right uiiJ-r Art. 19— See ibid, Art, 5. 1958 Cr L ^ 
1355 : AIR 1958 SC 845. 

An. 10 — Forcif-ner though lie has no futrla. 

mental rigat under Art. 19 lias locus standi to claim 
legal right und(r Art. 226 — IJeld, petitioner havinv 
not even any legal right under 8. 39, Calcutta Police 
Act, lor rei ewal ot licence, petition must be cismis- 
sed — Decision of Calcutta High Court in Order \9-y 
24 of 1983, Afiirnn-J. See Tlji.!. Art. 226 1965*p ' 
Cr L J 679 : AIR 1965 Cal 312 (DB). ’ '' 

-—Art. 19 (1) (g)-‘AlI citizens’- Interpretation cf 
-Only eituerns of India can claim fundamental 
rights under Art. ]9-ii:xtrnt of rights or Joreiimer— 
Pakistan citizen on liis Cunnnonw ealth citizenship 
cannot claim fundamental rights under Ait. 19 
througli doors ot Citizenship Act, 1955 — Nor Con-’ 
slitution (13r cJai ation as to iMireign Slates) Order 

1950, make him Indian citizen for purposes of 
Art# 19* 

1 hough Article 10 iJS6s only th© words ^All citi 
zens and i.ot ‘Citizens of India,' the fundamentaj 
right guaranteed liy that Article is not open to a per- 
son who is no^ a citizen of India. Article 19 is a 
fundamental right under the Constitution ot India 
and deals specifically end expressly with the ‘richt to 

freedom.’ That Constitutional right is open onlv to 

Indian citizens and none else. Other persons Inav 
haye rights in ref>psct of the matters mentioned in 
Art. IJ ol the Constitutioji ; but those i ights are not 
constitutionaUy guaranteed fundamental rights and 

tor that purpose if such persons were not citizens of 

India they have to .seek them as ordinary legal rights 
indepeDdenby of the Constitution. Again, Part If I 

J. ^ 1 I- ^ r 1 ' • • . * m - ing with these funda- 

mental rights makes a aistinction between the types 

of fundamenUl rights open and available onlv to 

citizen of India and others open to all persons. A 

fuudamen ai ngfi to freedomns open only to a citizen 

ol India. But such other fundameatal rights as riplir 

to equality under Art. 14 of the Constitution, or right 

to life or personal property under Art. 21 of thn 

Constitution(which also is one of the fundamental 

ngh ts under the right to freedom) or fundamental right 

to freedorn of religion as under Art. 25, or funda 

mental right to property as under Art. 31. are open to 

a person irrespective of the fact whether he K > 

citizen of India or not and that is for the obviout 

reason that all civilized countries recognise and nm 

tect certain basm human freedoms Alli 

307 and AIR 1950 S C 27 and AIR i 958 Madtl? 2 u": 

^ Commonwealth citizen i< 

ordinary 3e7af'righ7^Va''fo:;1gr/ 

country or of a person who is not a citizen of 
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country are vexed questions of law. A foreigner or a 
Commonwealth citizen or a person not a citizen of 
India can only come to India on a passport. The 
passport is the origin of his entry and presence in 
India. The passport does not make the visitor a 
citizen of the country which he visits. The actual 
terms oE the request are to allow him to pass freely 
without let or hindrance and secondly to afford him 
every assistance and protection to which he may stand 
in nt-ed. This passport does not by itself and by its 
terms allow a foreigner or a person who is not a 
citizen of India to carry on trade or business in 
India. 

Article 19 does not include a Commonweabh 
citizen within the meaning of words ‘all citizens* in 
the Article. The Citizenship \ct cannot override 
the Constitution. The object of the preamble of the 
Citizenship Act, 1955. is to provide for the acquisi- 
tion and termination of Indian Citizenship which 
suggests that a Pakistani citizen as a Commonweath 
citizen cannot claim to come within Art 19 of the 
Constitution through the doors of Citizenship Act, 
ly55. Again Pakistan may not b-» a foreign state by 
virtue of Cl. 2 of the Comtitution (Declaration as to 
Foreign State) Order 1950; that does not mean that a 
citizen of Pakistan becomes a citizen of India. The 
Order does not mean that the citizens of a Common- 
wealth country are Indian citizens even for the pur- 
pose of those Articles of the Constitution which 
contain the words ‘foreign state.* The words foreign 
state’ occur in Art. 19 (2) of the Constitution but that 
is only when considering the reasonableness of any 
restriction on the otherwise available fundamental 
right under Art. 19 in connection with friendly rela- 
tions with foreign states. The citizen of a Common- 
wealth has a status in between a foreigner and a 
citizen of India. He has more rights than a foreigner 
but less rights than a citizen of India. A Common- 
wealth citizen does not by virtue of that alone 
become a citizen of all the different individual states 
composing the Commonwealth. The Foreigners Act 
1946 itself clearly defines a loreigoer by S. 2 (a) as 
meaning a person who is not a citizen of India S 3 
(a) of the Foreigners Act. 1940 provides power’to 
exempt the citizens of Commonwealth countries and 
other persons from application of the Foreigners 
Act in certain cases. It expressly lays down that the 
Central Government may by order declare that all or 
any of the provisions of this Act or of any order 
made thereunder shall not apply or shall apply only 
in such circumstances or with such exceptions or 
modifications or subject to such conditions as may be 
specified in the order in respect of (a) the citizen of 
any such Commonwealth country as may be so speci- 
Bed, or (b) any other individual foreigner or class or 
description of foreigner. But since Foreigners Exemp. 
tion Order 1959 issued in exercise of po yers under 
S. 3 (a) of the Foreigners Act, 1946, does not include 
Pakistan in the list of exempted countries a citizen of 
Pakistan cannot be regarded as a citizen of India. 
Indian citizen alone IS capable of asserting a right 

^nd aS'r ^96^ Pa^ufR ‘ron^ /965 

(p^V-2t!y"l6to2s!3l!"39):"''^ 


Arts. 19 (1) 14— Sea Customs Act (1878\ S 5PA 

validity — Law operating against 
non-citizens only— Not violative of Art. 14-S.^52-A 

Sea Customs Act, can be enforced against citizpnc 
Ibid, Art. 14. AIR 1962 Cal 303. 


(e) -Citizen of Pakistan can 

rpi'H “ under Art, 19 (1) (d) and (e) — 
(Citizenship Act (1955), Ss. 11 and 12). 


wealth citizen. But as a Commonwealth citizen he 
can have only those rights which the Central Govern- 
ment may, under S, 12 of the Citizenship Act by order 
notified in the Gazette, confer In the absence of any 
such notihcation he cannot claim the fundamental 
rights under Art. 19 (I ) (d) and (e). Article 9 does 
not apply to foreigners. A I R 1 55 S C 367. Rel. on. 
19.56 M B L R (Civ) 4 12 ; 1 956 M B L J 893 : A I R 
1957 Madh B I (3) (Pt E; (Pr 5) (OB - 

Art. 19 (1) (d) and (e) Scope — Commonwealth 


citizen— flights ot (Citizenship Act ( I955t, S. 12). 

In the absence of any notification under S. 1^ (!), 
Citizenship Act, Commonwealth citizens cannot 
claiiu that they have the rights under Art. 19 (1) (d) 
and (e). Nor can they claim the fundamental rights 
conferred by Art. 19 as P-*kistan citizens. That 
Article confers certain fundamental rights on the 
citizens of I dia and not on persons who are not 
citizens of India. All that is gu.irantee 1 to non-citizens 
is protection of life and liberty dri accordance wth 
the law of the land. 1956 Madh B L J 8 0: Madh 

BLR 1956 Civ 535 j A I R 1956 Madh B 211 <213 
214) (Pt C) (Pr 8) (DB). 


Art. 19— Applicability— Passport Act and Rules 


thereunder whether repugnant to Art. 19 Citizen of 
Pakistan cannot raise such contention (Passnort 
Act (1920), S. 3 ) -(Passport Rules (1950), Rr,3 and 5). 
f Indian citizen but a ci izen 

A having no fundamental rights un ler 

Art 19 cannot contend that the Passpo'-t Act and the 
Rules thereunder in so far as they prohibit the en' ry 
into India of a foreigner except under a valid pass- 
port are repugnant to Art 19 1956 Madh B L J 870 i 

535 : AIR 1956 Madh B 211 

(214) (Pt £) (Pr 9) (DB). 


u A*’n migrated from India to Pakistan 

after 1 3-1947--Not a citizen of India— Art. 19 has no 
applicaion-He cannot challenge Administration ot 

Property Ordinance as being inconsistent 

w N 477 : (1951) 2 Mad L J 
1 1 AIR 19dI Mad 930 (932) (Pt A) (Pr 12). ^ 


10 (c). Citizenship Act and Rules thereunder. 


-ValiHifJ (e) -Citizenship Act (1955). S. 9 (2) 

® fundamental right 
See^ Citizenship Act (1955). S. 9 (2). AIR 1962 S C 


' Parliament was competent to enact S. 9 

t ) mike rules of evidence 

IsKdB) ^ J = air 1962 Ali 


(®)™^lflzenship Act (1955) 9 

cl 'S’ ‘'ll,' “’.s" III. 

citizenship are null and voTd, by^ ^of i t 13 m 

‘he Con “nuL of Ind i 

See Citizenship Act (1955), S. 9 (2). AIR 1961 Ali 


Cl 3''’‘''J®i’i’l*‘**T^'‘'^®''®hip Rules (1950). Seh II 

[Overruled in AIR 1962 S C 1052]. 

lb55y^*R.V-^VaHditv^'^sf^ Citizenship Ac 

S. 18. AIR 1957 Andh Pra 1047 
[Overruled in AIR 1982 S C 1052.1 




(19551,5.9(2). air 1957 Andh P^Lod^ 

IS undeU'^ilf’ Act ( 1955), S, 18 


Rules under-ldtiz'enslJlrRufeTdtre)! 
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—Whether ultra vires —(Constitution of India. Art. 19 
(l)(d)(e)) — Cl.:3 of Sch III of Citizenship Rules, 1950, 
is not ultra vires Art. 19 of the Constitution AfR 
1957 Andh Pra 1047 Diss from S^e Citizenship Act 
(1955) S. 18. ATR 1959 Bom 192. 

Arts. 19 (1) (d), (e). (5). ll, Sch. 7, List 1, 

Eotiy 17 — Question whether person is citizen of 
India is outside scoje of Art. 19 —Citizenship Rules 
(1950 .Sch. m Validity —Rules contain<d m Nch III 
are valid. ILR ( 960) Mad 697 : (I960) 2 Mad L J 
290 : AlH 1961 Mad 129 (136) (Pt A) (Pr 20) (DB). 

— Art. 9 - Citizenship Act, S. 9 Validity Not 
violating Arts. 14 and 19. See Citizenship Act (1955), 
S. 9. AIR 1960 Pat 98 (Ort), 

11. ‘Rights.” 

Arts. 9 and 226 Applicability — Fundamental 

right— Supply of electrical energy. 

There is no fundamental right or any right what- 
ever t ) get supply of electrical energy even from an 
electrical concern run by the State. It all depends 
upon the terms of the contract between the consumer 
a.jd the electrical concern and in the absence of any 
defiiiite legal right, it is not possible for the High 
Court to issue any vrit directing the consumer’s pre- 
mises to be reconnected or quashing theclaiTiput 
forward by the State by virtue of the notices of de- 
mand served on the consumer. AIR 1952 C ' 15 and 
AFH 1958 8C 956 DisMng. 19.59 Raj L VV 439 : ILR 
(1959) 9 Hai .86 j AIR 19.59 Raj 275 (277) (Ft B) 
(Prs 6. 7J DBI. 

12. Who can raise question of 
constitutionality . 

• —Art. 19 (1 (f) — Infringement of fundamental 
light — Who can apply undei Art 226— Title to hold 
property in dispute end subject of arijudication — 
Complaint about infricgemr nt of right to hoM pro- 
perty IS premature. See Ibid, Art. 226. HR 1963 S C 
516. 

• ~ Art 19— Citizen not possessed ol fundamental 
righl He cannot claim relief under Arr. 13(1) See 
Constituiion of India, Art. 13 (1). AIR 1952 S C 339. 

Art 19-Right to challenge validity or Act. 

Where a person receives a tieneHt under an Act and 
acqnie'.ces in it, it is not open to him to challenge the 
validity of hat Act AIK 1939 Nag 44, Rel. on. 
(1959; 2 Andh W R 53 IRR ( 959) Anclh Pra 254 : 
AIR 1 i59 An h Pia 471 i475) (Pt E) (Pr 28) (DB) 

Art. 19(1) (f) -Jttdavpur T'niversity Act - \'ali- 
dity l ife member ot Ndtiunal Council i f Educa- 
tion - Ri;:ht to cnad' i)ge Act — (Jadavpur University 
Act (33 of 19 5), S. 1) 

Uiidi-r (he rules of the National Council of Educa- 
tion a life member has no right of propcr.y in the 
assets he-d by tire Council. There was no basis for the 
applicant claim ti r any fundameiital right under 
Art 19 (1) if), of the Constitution, a d h ence no right 
of the applicant thereunder v\as infringe i by the 
Jaddvpm University Act. (’59) 63 CaJ VV N 914 : ILH 
(19(10) 2 Cal 311 : Alh 1900 Cal 120 (122) (t't D) 

(Pr 11). 

13. Retrospective effect. 

• Art. 19 ( ) (f) — Madras Hindu Religious En- 

Ouwme it' Act (II of 1927) - Scheme f rimed under 
Act fo) a (nath and executive officer appointed — 
Couits of i.i V upholding validity of scheme on chal- 
lenge Ov Mdtha dnpathi Property rights of Mitha- 
dhip thi arc taken away thereby — Court will not 
examii.e the validity ot the scheme in the light of 
fundamental rights gurarueed under Art. 19 ti) (f) 
merely because implementation of the scheme has 
been delayed till after Constitution due to litigations 


and obstruction by Matadhipathi — Fundamental 
rights are not retrospective in operation. AIR 1955 
S C 024, Disting. Jagadguru Kari Basaru Rajendra- 
swami of Covimutt v. Commr. of Hindu Religious 
and Charitable Endowments, Hyderabad, (1965) 1 
S C A 429 : 1965 S C D S09 : (1965) 1 S C J 697 i 
(1965) 1 Andh W R (SC) 128: (1965) 1 Mad L J fSC) 
128 : (1965) 1 Andh L T 326 : (1964) 8 S C R 252 i 
AIR 1965 S C 502 (506, 507) (Pt B) (Pr 13). 

B : — Arts. 19 (1) (f) (g) and 246 — Scope and extent 
of legislative power — Law passed making its provi- 
sion retrospective — Effect of retrospective operation 
changing character of legislative competence. Rai 
Ra nkrishna v. State of Bihar, (1963) 50 I T R 171 : 
AIR 1963 S C 1667 a673) (Pt D) (Pr 11). 

• — Art. 19 (6) — As amended by the Constitution 
(First) AmenUment \ct, 1951 — Retrospective effect. 

Impugned Act passed prior to Constitution Amend- 
ment Act — Validity of impugned Act, is not to be 
decided by applying new clause introuuced by 
Amendment Act — A statute void for unconstitution- 
alicy is dead and cannot be vitalised by a subsequent 
amendment of the Constitution removing the consti- 
tutional oojectiDn but must be re-enacted. Saghir 
Ahmad v. State of U. P., 1954 C J 819 : (1954) 2 
M L J 622 : ILR (1955) 1 All 211 : 1954 S C A 1218: 
195.5 All W R 23 : 68 Mad L W 8 : 1955 Atl L J 38 : 
1955 S C R 707 : AIR 1954 S C 728 (735, 738) (Pt C) 
(Prs 15, 23). 

Art. 19 — Scope — Right extinguished before 

Constitution — If revived. See Ibid, Art, 13. AIR 
1959 Andh.Pra 471 (DB). 

Art. 19 — Retrospective operation. 

The Constitution has no retrospective edect and 
the fundamental rights became operative only from 
the date of the Constitution. Any act done prior to 
the Constitution, even if it was in violation of the 
rights guaranteed to a citizen under Chap HI, is not 
allected by it Though efhct is sought to be given to 
an order alter the inauguration of the Constitution, 
the Constitution cannot be called in aid because that 
was only in conscyjuence of an act done or an order 
passed prior to the Constitution coming into being : 
AIK 1951 S C 128; AIK 1952 S C 339. Kel. on. (1957) 

I Andh WR 228: AIR 1957 Aiidh-Pra 373 (374, 
375) (Pt A) (Prs 5, 6) (DB). 

Art. 19 — Sugar (Temporary Excise Duty) Act 
(9 of 1947), S. 3 — Validity — Article 13 (1) of the 
Constitution has no retrospective effect — Section is 
valid for all past transactions and for enforcing all 
rights and liabilities accrued before the date ot the 
Constitution. 57 Cal W N 216 : AIR 1953 Cal 508 
(509 j (Pt A (Prs 4, 6) (DB). 

Alts. 19 and 132 (1) — Substantial question of 

law 

Where the decision in question relates to whether 
the provisions of Art. 19 were retrospective in their 
application, the matter involves a substantial question 
of law as to the interpretation of the Constitution. 
AIR 1953 Him Pra 77 (78) (Pt B) (Pr 4). 

Arts. 19 (It (g) and 226 (1) — Infringement of 

fundamental righ — Right non esse before Constitu- 
tion — Acquiescence in infringement — Retrospective 
operation of Art. 19 — (Evidence Act (]8?2), S. Il5). 
AIR 1953 Him Pra 8 (9, 10. 11) (Pt A) (Prs 9, 11, 12, 
16). 

• Art. 19— Retrospective effect. See Ibid, Art. 13, 

AIR 1955 Nag 225 (FK). 

B Arts. 19 (1), (2) and 13 — Retrospective opera- 
tion — Press (Emergency Powers) Act (I93i), S. 19. 

See Ibid, Art. 13. AIR 1951 Pat 75 (SB). 

• — Art. 19 — Retrospective tffect- Order under 

S. 99-A, Criminal P. C. 
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verdict as to its reasonableness, AIR 1952 S C 190, 
Rel. on. Kishan Chand Arora v. Commr. of Police, 
Calcutta, (1961) 2 S C A 150 i (1961) 2 S C J 309 i 
(1961) Mad*L J (Cr) 541 s (1961) 3 S C R 135 : AIR 
1961 SC 705 (710) (Pt B) (Pr 5). 

— Test of 
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When the order of prescription under S. 99A, 
Criminal p. C., v^as made long before the Constitution 
came into force, it cannot be interfered with by virtue 
of Alt. 19 of the Constitution, Premi Khem Raj 
Sharma v. Chief Secretary, 52 Cri L J 600 : 1951 Raj 
L W 86: AIR 1951 Rai 113 (116) (Pt G) (Pr 16) (SB). 

^Overruled on another point in AIR 1961 SC 1062]. 


14. Onus. 


9 Arts. 19 (1) (g) and (6) , 13 — Presumption as 

to constitutionality of legislation — Burden of proof. 

There is undoubtedly a presumption in favour of 

the constitutionality of a legislation. But when an 

enactment on rho face of it is found to violate a 

tunUaincntal right guaranteed under Art. 19 (1) (g), it 

must be held to be invalid unless those who support 

the legislation can bring U within the purview of the 

exception laid down by Cl. (6) of the Article. .Saghir 

Ahmad V State of U P,. 19.>?4 SC A 1218: (19.54) 

S C J 819 : 19.55 AH W P. 23 : 68 

l‘q-4 « ^7oo\-oo L J 38 ! 1955 S C R 707 : AIR 
19o4 S C 728 (<38) (Pt T; (Pr 23). 

- Reapnahleness of restrictions — 

Bom L ^ 

«*ble7et;- Onus7f 

^-^'yhere there has been a prima 
fac e m StTTa"‘ a, f>'ndamental right, and prima 
is on the^S?atP?n''i''‘'"'?^‘"P right, the burden 

contained n A t 1^01(1)' which 

Rri>;no«.4r. CL “* 'vhich alone can save it 

52 ILR 29 Pat 461- 

5^2 Cn L J 610 : AIR 1950 Pat 322 (325) (Pt E) (Pr 8) 

restrictions — ^DeVerm^’ ar T ^^^^'^ableness of 

..SioS”ryTS'.“.'ls ‘f r ; 

a clear tran.ssrWi'L of ‘.’’at there has been a 

AIR 1951 Cal 85 and AIR 5 rTi’^n Principles, 

1950 Pat 322, Expl. ^ ^ ^ ^IR 

ing the^tapugied ^AcT^ca^lr '^be'^'^feT"^ accompany- 
purpose of dftermini'ng the rLson/hlo"^ *u® 

restriction imposed bv it f the 

R^_Sah,ban Cith‘ 

Rajasthan. ILR 
AIR 1954 Raj 

r — *** / \m. J • 

15, Restrictions on the fundamental rights 

M of restrictions ~ Tests. 

(h) Article 19(2). 

(c) Aiticle 19 (3). 

(d) Article 19 (4). 

(e) Article 19 ( 3 ). 

(f) Article 19 (6). 

■ -]!Aft''J"!!i°r"' fundamental rights. 

Taxing sWte - LimW^ion legislature- 

on Legislature to e7acf-Mm> imposed 

Arts. 14 and 19 and leason^h " P''«‘=‘-ibed by 
Art. S04 (b) can be ^ Prescribed by 

Ar^ 46 . AIR 1963 SC 1667 ." '' 

if 

a statute also enter into the 


- Art. 19 — Reasonable restrictions 

reasonableness. 

In order to be reasonable a restriction must have a 
rational relation to the object which the Legislature 

seeks to achieve and must not go in e.'ccess of that 

1951 S C 118, Rel. on. The test of reason- 
ableness should be applied to each individual statute 
impugnedi and no abstract standards or general patt6rii 
oi reasonableness can be laid down as applicable to 
all cases. The nature of the right alleged to have been 

intnnged, the underlying purpose of the restrictions 
imposed, the extent and urgency of the evil sought 
to be remedied thereby, the disproportion of the 
imposition, the prevailing conditions at the time, 

Arunachala Madar v. State 

= (19.59) 1 M L J (S C) 133: 

qo^ (^ l^'l ' (1*159) Supp (!) S C R 

92 : AIR 1959 S C 300 (303) (Pt A) (Pr 5). 

• -—Art. 19— 'Restrictions’— Mean:ngof-(Quaere.) 

Whether the word 'restrictions’ in the various 

exti’ncHon n ’i" limitation or 

extinction or in other words mean.s and inolude.s total 

]95(lTr‘77 C 88: AfU 

« i-’t O.n Ahmad v. State of U. P. 1954 

Wa s r‘A 2 M L J G22i ILR (1955) I All 211: 

728 r37)''(pWV(Pr'2?f ^ ^ = "^IR 1954 S C 

dantlv°clpj;7f;'\ ''‘■1- 19 makes it abun- 

Is 1 al -ch"of theL^rlghts 

cTs mtn rnf l mentioned in the several 

iWoshuf c® tain 

specified restrictions on the several right? ? 

Mad r W 63^“l950'’rc J^n4”* ^ ^ 

}950 S C r' 8S ^?950\?allirw' N\8"i)LaV.''gii 

19q0 S C 27 (109) (Pt M) (Pr 216). 

■ Art. 19- 

Legality. 

® freedom guaranteed under 

.fS'. tF “'5“* "F* ''•» 

574) (Pt VI) (Pr 26) (M)”^ ’ ^®1 (^^3, 

Madras'- KSforp'^‘®r<^7 “ See 

19 - 19 ). air S Ardh WaT3?D£?^“''^ 

(22 of 

assumpdonlhat Thos^e wh'l^'® "’“7 a*^® 'O'lso‘1 on the 

jhose wide powers wiR pv7 ®''oroise 

bona fide. It would be prrn honestly and 

would be erroneous to suggest that in 


Indirect infringement of freedom— 
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^very case where a fundamental right is sought to be 
taken away by the administrative order, the provision 
of the law would be bad because it did not give the 
citizen the right to make a representation with regard 
to the deprivation of that right. The order that has 
got be made under S. 37, Bom. Police Act is clearly 
an administrative order and it would be erroneous to 
import into the consideration administrative 

order the principles of natural justice. 

Sub-section (3) of S. 37 is a restriction imposed by 
the Legislature in the interests of public order and in 
the interest of the general public upon the freedom 
guaranteed to the citizen under Art. 19 (1) (b) and (d) 
of the Constitution and that restriction is a reasonable 
restriction and therefore this provision of the law 
cannot be said to contravene the provisions of the 
Constitution so as to render ic void. 58 Bom L B 418; 
ILR (1956) Bom 753 i 195G Cr L J 598 : AIR 195H 
Bom 300 (301, 302, 303) (Pt A).(Fr> 4. 5, 12) (DB,. 

Art. 19 — ReUrictions in procedural part --Reason- 
ableness. 

Whether a statute imposes restrictions which are 
reasonable or unreasonable in the interest of the 
general public must depend not only upon the sub- 
stantive provisions in the impugned piece of legisla- 
i:ion, but also upon the procedure contemplated in the 
legislation. Reasonable .substantive provisions might 
well be rendered wholly unreasonable by the proce- 
dure which an Act prescribes. 1950 s C K (C vv i\ 
Supplement) 258, Foil. 55 Cal W N 778 : AIR 195] 
Cai 111 ( LIO) (Pt F) (Pr 48) (DB). 

Art. 19 (5) — Reasonable restrictions—Test _ of 

reasonableness — It rnusi; mean that the restriction 
imposed must not be greater than vhat is necessary to 
meet the requiremenl of the case cr the mischief it is 
intended to prevent. 53 C WN 433 : AIR 1951 Cal 
85 (88) (Pt B) (Pr 33) (DBh 
[Reversed on another point in AIR 1954 S C 92.] 

Arts. 19, 13 ~ Validity of statutory provision 

impugned — Court how will proceed — Pcasunable 
restriction. 

In considering the validity of an impugned statu- 
tory provisioxii the Court proceeds on the basis that 
the statutory authority will exercise the power reason- 
ably and that such a power will no: normally be 
abused. All the same to widen by an amending Act 
the scop3 of a statutory pov^er already held invalid 
by the Court does not help to establish the reasonable- 
ness of the restriction imposed by the same amending 
^ct. 69 Mad L W 337 : ( 1936) 1. Mad L \ 532 : AIR 
1956 Mad 491 (495) (Pt C) (Pr 8) (DB). 

Art. 19 (5)— ‘Reasonable’ meaning of. 

The expression ‘Teasouable ’ is so wide and elastic 
that a Court should not ordiuaiiiy strike down any 
restrictive provision as void as being not reasonable, 
unless it appears to the Court that a different view 
could not be taken with any justificaiiou. (1953) 1 
M L J 561 : 66 Mad L W 197 : 1953 Mad W N 224 ^ 
1953 Cri L J 1174 i ILR (1953) Mad 937 : AIR 1953 
.Mad 664 (670, G71) (Pt D) (Pr 16) (DB). 

Art. 19 (5) - Reasonable restrictions — IMcaning 

of. 

Reasonable restrictions on the exercise of the right 
conferred by Art. 39 may contain substantive us well 
as precedural provisions. The possibility of the 
favour being abused in the hands ot the executive 
mav not be aitogelhcr irrelevant. 1950 S C J 328 and 
o7l, Rel. on. 1952 Mad W N 299 : 1952*1 Mad L J 
557 1 aIH 1952 Mad 613 (636) (Pt K) (Pr 35) (DB). 

■ Arts. 19, 25, 26 — Bihar Hindu Religious Trusts 

Act ( 1 of 1951), S. 28 (2) (s)— Validity, 


The possibility that a power may be abused is not 
a proper test in examining the constitutional validity 
of a law. As S. 28 (21 (s) of the Bihar Act of 1951, 
stands, there is no reason to hold that the provision 
is in any way unreasonable or that there is encroach- 
ment on the guarantee of religious freedom under 
Arts. 25 and 20 of the Constitution. ILR 33 Pat 682 : 
AIR 1957 Pat 615 (617) (Pt D) (Pr 5) (DB). 

Art. 19 — Fundamental rights — Restrictions on 

— Reasonableness — Court’s power to enquire into. 

There is no doubt that the proper Court can 
scrutinize the restrictions imposed on fundamental 
rights under Art. 19 in a statute to see whether they 
are reasonable. ILH 34 Pat 855 ; 1957 Cr L ] 643 : 
AIR 1957 Rat 252 (255. 257) (Pt C) (Pr 8) (DB). 

Arts. 19, 31 — Deprivation of right. 

When an enactment deprives a person oE a right, it 
cannot oe regarded as the law olacing restrictions 
upon the eojoyinent of th<,t r^ght. Case-law rel. on. 
ILR (1954) Patiala 433 : AIR 1953 fepsu 161 (167) 
(Pt B) (Pr 17) (DB). 

^Reversed on another point in AIR 1962 S C 222.] 

--—Art. 10— Reasonableness of restrictions— Statutes 
vesting cliscrclionary powers on executive authority 
— Wheia can be attacked. 

Statucr-.s which confer discretionary powers ou 
e.xeciiU s/e oiii(.;ers without prescribing rules for guid- 
ance can oe succes>liilly attacked on the ground that 
they eoitCer arbitrary and uncontrolled powers which 
render them in'/alfd; but there are certain cases in 
which thi.s general rule does not apply. In the first 
place, tiie vdidity of statute cannot be called into 
question where, for example, it vests arbilia.y 
power in a public servant when it is difficult ^or im- 
practicable to lay down c. definite or compreneiisive 
rule. Secondly statutes conferring discretion on public 
servants to grant or to deny applications for licences 
have been upheld where the discretion was to be 
exercised with r^-spect to the personal fitness ot the 
applicant. Thirdly, the Courts are reluctant to in- 
validate a statute when the arbitrary or uncontrolled 
power relates m;. rely to matters involving the exercise 
ot discretion as to details in enforcing valid statutes. 
l''ourthly, arbitraiy discretion as to the granting of 
licences may be delegated to public olficiais without 
prescribing definite rules ot action where such dis- 
cretion relates to a business the carrying on of which 
is harmful to the public ar.d has been given in order 
to protect the welfare of the public, such as business 
in the purchase and sale of intoxicating liquors. 
58 Punj L R 426 : II R (1957) Punj 166 : AIR 1957 
Puni 20 (22, 23) (Pt C)(Prs 6. 7, 8, 9. 10) (DB). 

Art. 19— Reasonable restrictions. 

It is open to the legislative authority of a country 
to subject both persons and property to restraint in 
order to secure the general comfoit, health, welfare 
and prosperity of the people of the State. If these 
restraints are reasonable and are imposed in the 
public interest, the validity of the lav/ by which they 
are imposed cannot be called into question. 56 Punj 
L K 4 03; ILR (1955) Punj 331 : AIR 1954 Punj 247 
(249) (Pt A) (Pr 7) DB), 

[Overruled ou another point in AIR 1963 Punj 9.] 

15 (a). Reasonableness of restrictions— Tests. 

• Arts. 19 and 14 — Restrictions on fundamental 

rights under Art. 19 — Reasonableness of restrictions 
— Scope of enquirv — Tests of rational classification 
adopted for Art 14— If can he called in aid. 

When'.the denial of equality before the law is based 
on the ground that the power vested, say, in an 
administrative authority to affect rights guaranteed 
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on the exercise of the rights under Arts 19 (1) (a)^ 
and 19 (1) (g) reasonable in view of all the surround- 
ing circumstances? 

The power under S. 2 of the Punjab Act cannot»- 
in view of the attending circumstances, be charac- 
terised as unreasonable and outside the protectioa 
P '1 j” Art. 19 (2) or Art. 19 (6). Section 2 must be- 
held to have imposed reasonable restrictions on the- 
exercise of the rights iguaranteed by Arts. 19 (1) (a)» 
I® (IJ (s) in the interest of public order and of 
the general public and is protected by Arts 19 (2) and 
19 (6). There is provision made for any representation* 
^®^ng made to the State Government The absence of 
the safeguards in S, S .clearly makes its provisions- 
unreasonable and hence, ultra vires the State Legis- 
"^irendra v State of Punjab, (1958) S C J 88 t 

o 9.^ ^ ^ ^ ^ 891> 1958 SCR 308; AIR 

1957 S C 896 (900, 902) (Ft C) (Prs 10. 15, 19). 


to a cifizen is arbitrary, being unguided or uncanalis- 
el the vestng of such a power would also amount 
to the itnposiiion of an unreasonable restriction on 
the exercise <f the guaranteed right to trade or carry 
On a business, etc. Where the legislation is challenged 
On the gtound that the law with the definite guidance 
for which it provides has outstepped the limits of the 
Constuution by imposing a restraint which is either 
uncalled for or unreasonable in the circumstances, 
the scope and content of the enquiry is far removed 
from the tests of conformity under Art. 19 (5) or (6) 
to rational classification, adopted for judging whether 
the law has contravent-d the requirements of equal 
pr .tectioa under Art. 14. C Hector of Custom, 
Madras v. Sampathu Chetty ( 9fi2i S C I 68 ; 1962 
Mad L J (C ) I ! (1962) 1 Mad L J (S C) 43 : (1962) 
1 Aiidli W R (S C) 43 : 1962 (1) Cr L J 3S4 : (1962) 
3 8 C fi 786 I AIR 1962 S C 316 (325) (Pt C) iPr 16). 

0 ~Art. 19 — Restrictions on fundamental right 
Under— Te-sts of reasonableness -American decisions 
on due process’ clause of American Constitution — 
Use of. 

down by 

° ^teat part coincide 

With that tor judging of ‘due process* under the 

Americuu Constitution it must not be assumed that 

'dentical. for it has to be borne in mind 
that the Constitution framers deliberately avoided in 
this context t ie use of the expression ‘due process* 

with Its comprehensiveness flexibility ana attendant 

vagueness, m favour of a somewhat more definite 
wor ‘reasonade . and caution has. therefore to be 
exercised before the literal application of American 
decision. A R 1957 S C 297. Foil. Collectorof 
Cusioms, Madras v. Sampathu Chetty,- (1962) 1 ^ P i 
68 ! 1962 Vlad L ] (Cr) 1 • ]9f>2) I I i /ioi 

(1-62) I Audh VV R (8 C) 43 1962nfcryfLlP 

(Pr 23)f ^ ® 1962 8 C 316 (328) \pt D) 

of Bihar, 1958 S C A 783 . 1958 S C I 97^ • nolm 
M.d L J (Cri, 727 : AIR 1958 S C m ?744) (H J) 

19(1) (g), 19(2), 19 (6)-Reason 
ableuess of restrictions — Test of — Validity nf c. o 

and 3 Punjab Act (38 of 1956) - tP. ' iIk c ^ 

Po«,ers (Press) Act (38 of 1956), Ss. 2.^3 (1)?. 

No abstract standard or Cfneral 

ablemss can be laid down as applicable to 

1 he na^ure of the right alleoed to Ko f i? ^ cases. 

ged, tie underlying pu. pose of the restriction!? *nfrin- 
the extent and urgency of thp I® 

remedij-d thereby etc., should all ente?® into° th! 
judicial verdict. AIR 1952 S C 196. Rel on ^ 

va!Lble"nd‘"eh"erith"d"dghrto ?re^ 

publishing its own yTe:Tortt.e of 

respooJeuts relating to or concerning u 
the burning topic of the dav (in? 
ordinarily demand the free nm social interests 

chatge of views but 

the social interests in public mdfr" mav’ie'' 

able subordination of thesocial interest fnfre^ reason- 

and expression to the need? of of r ^ ^ - speech 

public order. The Consmutifn?fnn ‘^'“ ‘"Merest in 

sity and has attempted to strike a "®®®®' 

the t .vo social interests It oermit? tK between 

reasonable trestrictions on t^e Seedom of 

expression in the interest of "^Peech and 

the freedom of carrying on trffn o'' 

interest of the general p?bhc Tff. / in the 


Art. 19— Peasonableness of restrictions— Test. 

The test of reasonableness, wherever prescribed^ 
should be applied to each individual sratute im- 
pugned, and no abstract standard or general pattern^. 

ot reasonableness can be laid down as applicable to 

all cases The nature of the right alleged to have been 

intringed, the underlying purpose of the restrictions- 

imposed, the extent and urgency of the evil sought to- 
be remedied thereby the disproportion of the imposi- 
tion, prevailing conditions at the time, should all 
entei into the judicial verdict. In evaluating such 
elusive factors and forming their own conception of- 
what IS reasonable, in all the circumstances of a 
given case, it is inevitable that the social philosophy' 

fhf ^ participating in 

.should play an important part, and^the 

r.noh >“^e"^®^ence wRh legislative judgment 

<ilotated by their seme of 
self-restraint and the sobering 

reflection that the Constitution is meant not only for 

people of their way of thinking but for all and^that 

the elected fepresentatlve' of tho 

?^^horjsing the imposition of the 
restrictions, considered them' to be reasonable. State 
of Madras v Ro\^ V. G. 1952 Mad W N 397 • 

MadWNCri 101 : 65 Mad I W 420 S 

253 : 1952 Cri L J 966 : 1952-2 Mad L f] 35 . 

SCR 597 90 Cal L J 218 • 1l952> S pVuqq 
1952 S C 190 (199) (Pt B) (Pr iS ' S C A 399 : AIR, 

*rt H^fid reasonableness ia 

AIR WeJcaYWs ^ee Ibid, Art. 14. 

OHZY^l I? ~ restrictions- We.st Bengal 

Or ental Gas Company Act (15 of 1960)-Validfty® 

imposed under the State Act XV of 1960 

it was necessary for a I960, show that 

the company f^ purpoLs of requisition, 

and it was necessarv ?o rprr^o and control 

of gas. It was therefore in the^nterLY ofVh“'^ 
public that the StatP ® ot the general 

of the company 1 ord?* e'f management 

supply of gas It wac i*n secure and control the 

thl^f^tL rfstriction on P“^POse 

The Act was iot nh° management was reasonable, 
tion. ArR l95r^^Y|.7®,5Art 19 of the Constitu: 

AIR 1952 S C 252 R.I ^ ^^^2 S C 196 and 

1961 Cal 267 (284)^' G? (Pr 4Yh '^^^45: AIR. 

Reversed on another point in AIR 1962 S C 1044]., 
on fundamental Hght”guara 5®* j*^',®*'®“~f(ostrictiot». 

Test of “reasonabllness”! (ff— 
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“The phrase ^reasonable restriction* connotes that 
the limitation imposed on a person in enjoyment of 
the right should not be arbitrary or of an excessive 
nature beyond what is required in the interests of the 
public. The word ‘reasonable’ implies intelligent care 
and deliberation, that is. the choice f a course which 
reason dictates ; AIK 1951 S C 1 8 (119), Foil The 
reasonableness of the restrictions which may be 
placed upon the fundamental right guarauteei by 
Art. 19 (1) (f) must be adju Iged in the light of the 
character and the extent of that right and general 
interest of the public whijh may be serveo by the 
restrictions. A close and strict scrutiny into the 
matter of reasonableness of the restrictions is neces- 
sary when the restriction amounts to total deprivation 
of prooerty. AIR 1960 S C 430, Rel on. 1964 Jab L j 
527: 1964 M P L J 874 : AIR 1965 Madh Pra 77 (82, 
83) (Pt F) (Pr 13) (DBJ. 

Art. 19— Test of unreasonableness. 

In testing the unreasonableness of lestrictions for 
the purposes of Art. 19, the procedural provisions of 
the statute should also be looked int- along with the 
substantive provisions. I L R (1957) Cut 71: 23 Cut 
L T 67: AIR 1957 Orissa 56 (62) (Pt G) (Pr 20) (DB). 

Art. 19 (5) — Test of reasonableness* 

The test of reasonableness under Art. 19 (5) cannot 
be laid down in an abstract or universal manner. Ihe 
test must depend upon the subject-matter of the 
statute which is chalienged in each particular case. 
AIK 1952 S C 19 ^ Foil. 1956 H L j R 210 : 1956 Cri 
L J 640 ; ILR 35 Pat 102; A 1 R 1956 Pat 137 (141) 
(PtB) (Pr 15) (DB). 

Art. 19 (5)— Test of reasonableness. 

There is no uniform standard, no uniform pattern 
of reasonableness which can be laid down in the 
abstract. The test of ieasonal)leiie'S presciibed under 
Alt. 19 (5) must depend upon the scope, the subject- 
matter and the conte.vt of each ire’ividual statute 
which is impugned. AIK 1952 C 196 and AIK 1950 
SC2iLKel.on, 3:1 Pat 198 : A I R 1954 Pac 340 
(345) (Pt F) (Pr7) (DB). 

• Art. 19 — Reasonable restrictions — Test of — 

Duty of Court. 

In determining whether a particular thing is ream- 
nable the Court is Cdlled upon to consider the ques- 
tion of right and wrong, justice and laimess. What is 
reasonable is primarily for the iitci.'don ol the legis- 
lature and ultimately tor that of the Court. If the 
Court is satisfied that the restriction is rejsoiiable it 
should have no ciilliculty in ui)holding the Vilidit) of 
the .statute. If it is in cJoubi the Court must resolve the 
doubt in favour of the validity of the stitute If. how- 
ever, the Court comes to enter ain the vn w that the 
restriction is unreasonable Ijeyond a reasonable doubt 
or if it is satisfied that the statute is manifestly in 
contravention of the Constitution it wouhi plainly be 
tne dutv of the Court to interfere. Sardha Kam v. 1 laji 
Abdul Majid, 62 Funj L R 201 ; A 1 R 1960 Punj 196 
(199) (Pt D) (Prs 10, il) (FB) 

[Overruled on another point in A I R 1962 S C 
1476]. 

15 (b). Article 19 (2). 

• Art. 19 (1) (a) (b), (2) (3)— Reasonable restric- 

tions —Order under S. 144, Criminal P. C. 

Some of the objects for securing which an order 
under S L44 Criminal P. C. can be passed are ‘to 
prevent obstructiou, annoyance, injury’ etc. No doubt, 
the prevention of .such activities would be in the 
‘public interest’ but it would be no less in the interest 
of maintenance of ‘public order' within the meaning 
of Art. 19 (2) and (3). Babulal Parate v. State of 
Maharashtra, (1961) 1 SCj 524 i (1961) 1 Andh (S C) 


154 : (1961) 1 M L J (SC) 154: 1961 Mad L J (Cr) 
297 : 1961 (2) Cr L j 16 : ( 9f I) 2 S C A 497 : 1961 
Andh LT 610: (1961 ) 2 Ker L R '27 i 1962 S C D 
597 : Air 1961 S C 884 (8SS;{Pt A) (Pr i6). 

• — Art. 19 (2 to (6) — Scope — Clauses (2) to (6) of 
Ar1 19 vlo not require the making of a law solely for 
the pur pose of piacing the restrictions mentioned in 
them — S 144, Criminal P. C, can serve the purpose. 
Bibulal Parate v. State of M^harashtia, (1961) 1 
SC 1 524: (1961) I An W H (SC) 154 « (1961) 1 
M L J .N C) 1.54 : 1961 2) Cr 1 j 16 : 1961 S C D 
597 : 1961 M L J (Cr) 297 : (1961) 2 S C A 49/ i 
1961 An L, T 610 : (1961) 2 Ker L R 3z7 : AIR 1961 
S C 884 (888) (Pt B) (Pr 17). 

• —Art. 19(1) (a){b), (2)(3)'— S. 144, Criminal! 
P. C. — Validity. 

Thougl) tbeie is no express mention anywhere in 
S. 144, Criminal P. C. that the order of the magistrate 
should oe precei ed by an enquiry, we must construe 
the .section a- a whole. The lattei part of sub-S. (1) of 
S. 144 specifically mention.s that the orJer of the 
maiiistrate should set out the materia! fac‘s of the 
case which is not possible unless he makes an enquiry. 
Clearly, therefore the section does not confer an arbit- 
rary power on the magistrate in the matter of making 
an order. Habula) Parate v. State of Mahara htra» 
(1961) 1 sej 524 r (1961) 1 Andh W R (SC) 154: 
(1961) 1 M 1. J (s C, 154:1961 MadLJ(C:r) 297 : 
1961 (2) Cr L | 16 :(l9ni) 2 S C A 497 : 1961 Andb 
L T 611) : (196j) 2 Ker L T 327 : 1961 SCD 597 : 
AIR 1961 S C 8S4 i88S) (Pt C) (Pr IS). 

• Art 19(1) (a), (b). (2) . (3) - S. 144, Criminal 

P. C. — \ aiidity. 

Wide though the power under S 144, Cr P C. 
appears to be, it can be exercised ( nly in an 
emergency an I for the purpose of preventi. g obstruc- 
tion annoyance or injuiy tf» any otrson lawlully em- 
ployed, or danger to human li e, health or safely, or 
a d sturbance of I he puolic tranquillity oi a riot, or 
a.'fray d’fursc- factors condition the exercise of the 
power anJ it would consequ ully he w»ong to regard 
that power as liting unlimited or untrammelled. 
Farther no one lias a right lo cause obstruction^ 
annoyance or injury etc. to anyone. Since the judg- 
ment has to ht; of a Magistrate as to whether in the 
particuLr circuinstances a case an ord r in exercise 
of these powers shoul. ire macie or not, Iho Court i.s 
entitled to assum tliatlfie powers will be exncised 
legitimatt'ly aiivi hoi esfiy. T' e section cannot be 
struck . H)v. 11 mi ihc gioiiiid ihat the m agistrate may 
po.vsil^ly a usc h s povvt-r'. Bab lal Parate v. State of 
Mdharashtr.i. MUpi) I S C j 524 : (1961; J An W R 
(SC) i54 0961) I MLJ (S C) 154 : 1961 M L J 

(Cr) 297 19M 2) Cr ) j 16 (1961) 2 SC A 497 : 

(1961 I Andh L T 610 ; ( 1961) 2 Ker L R 327 : 1961 
SCD 597 : A)R 1961 S C 884 (889) (Pt D) ,Pr 20). 

• Art. 19 (I) (a), (b), (2). (3) — Reasonable restric- 
tions- S 144 Jriminal i'. C — ^'alidity. 

The satislaction of the Magistrate as to the necessity 
of piomulgating an ord< r under > 144, Cr P.C.,isnot 
made enti e)> subjective b\ the section. Even where- 
an ex parte order is made the per.'on or persons afiec- 

ted thereby ha.ca right to challenge the order of the 

Magistrate. Under sulvsec. (5j, wheiesuch a challenge 
is na le the Magistrate ha^ t. give an early oppoitu- 
inty to the person coiiceined, of appearing before him 
and showing caUse against the order. The decision of 
the Magistrat in such a pr ceeding would undoub- 
tedly be a judicial one and he will have to set aside 

the order unless he comes to the conclusion that the 

grounds on which it rests are in law sufficiea* to war- 
rant it. Since the propriety of (he order is open to 
challenge it ca not be said that by reason oi the wide 
amplitude of the power which S. 144 confers on cer^ 
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tain Magistrates it places unreasonable restrictions on 
certain tundamental rights. Again, though no appeal 
has been provided in the Code against the Magistrate’s 
Older under S. 144, the High Court has power under 
S. 435 read with S. 439 of the Code to entertain an 
application for the revision of such an order. The 
conferral under S. 144 of a power on a Magislrate to 
place restrictions on t be rights to which sub.cls. (a) 
and (hi of Art. 19 relate is therefore reasonable. 
Babulal Parate v. State of Maharashtra, i]961) I SC J 
524:(L961) 1 An vV R (SC) 154: (1961) IMLJ 
(SC) 154 : (1961) Mad L J (Cr) 297 : (1961) 2 S C A 
497 : (1961) Andh L T 6l0 : (1961) 2 Ker L R 327 t 
1961 (2) Cr L J 16 : 1961 S C D 597 : AIR 1961 S C 
SS4 (SS9, S9C) (Pt G) (Prs 22, 23). 

S Arts. 19 (2), 19 (6), 19 (1) (a) — Rights under — 
pifTerenco bet ween total prohibition and restrict ion— 
3s. 2 and 3 of the Punjab Special Powers (Press) Act 
(38 of 1956) Validity. Virendra v. State cf Pur jab. 
1958 S C J 88 : AIR 1957 S C 896 (8S9) (Pt A) (Pr 8). 

0 Art. 19 (2) — Reasonableness of restrictions — 

Test of —Validity of Ss. 2 and 3 of the Punjab Act 
38 of 1956)— Virendra v. State of Punjab. 1958 SC] 

88 : AIR 1957 S C 896 (900 to 903) (Pt C) (Prs 10, 
15, 19). 

• —Arts. 19 (1) (a) and 19 (2) — Applicability — 
S. 295- Penal Code, if protected by Art. 19 (2). 

Section 295-A. Penal Code falls well within the pro- 
tection of Cl. (2) of Art. 19, as being a law imposing 

reasonaole restrictions on the exercise of the riaht to 
ireedom of speech and expression guaranteed by 

1 J language employed in the am- 

ended Cl (2) of Art. 19 is “in the interests of” and 
not ‘for the maintenance of” and the expression “in 
theinteres'sof makes the ambit of the protection 
very wide. A law may not have been designed to 

directly maintain public order and yet it ma^y have 
been enacted in the interests of public order. The 
right to treedorn of religion assured by .Vrts. 25 and 20 
i^s expressly made subject to public order, morality 
and health. Clause (2) of Art. 19 protects a law im^- 
posing reasonable restrictions on the exercise of the 

or^ ler* ° .speech "in the interests ol public 

of” nnhli',! J maintenance 

01 public order. If, therefore, certain activities liave 

paWic disorder, a law penalising 
such aciiyities as an offence cannot but be held to 
he a law impo.sing reasonable restriction “in the in- 
t^erests oE public order” although in some cases those 

order^'^^ actually lead to a breach of public 

The language employed in section 295-.\ is not 
wide enough to cover restrictions both within and 
without the limits of constitutionally permissible 
egislative action affecting the fundameuial right 

H?. consequently ?he 

question of severability does not arise. Ramji Lai 

of U. P , 1957 SCR 860 : 19.57 S C 

?S n fi C) 6.5 : (1957) 2 M L I 

J ^006 : 1957 S C C 334 19^7 

Justifiable ~ Reasonable restriction - When 
tendency to cause public disordpr Ihe ac.ivity a 

[Reversed on another point in AIR 1962 S C 922.1 


Art. 19— Reasonable restrictions- Criminal P. C» 

(1898), S. 144 — Whether imposes unreasonable res- 
trictions on fundamental rights guaranteed by 
Art. 19. 

Under S. 144 of the Code a Magistrate can direct a 
person to abstain from doing any of the acts the 
right to do which is guaranteed under Art. 19. There- 
fore, S. 144, through an order passed under it by a 
Magistrate imposes restrictions upon the rights guaran- 
teed by Art. 19. It the acts are likely to cause obs- 
truction, annoyance etc., they must be prevented. The 
Magislrate is required to state material facts to justify 
his passing the order. 

The reasonableness of an order passed under S. 144 
can be challenged before the same Magistrate or a 
superior Magistrate or according to one view before 
the High Court, or in prosecution under S. 188, Penal 
Code f or disobedience of the order. In a pro.secution 
there is a regular trial with a right of appeal and the 
Court is not merely permitted to lest the reasonable- 
ness of the order; it is required to be satisfied by the 
prosecution that the disobedience of the order caused 
or tended to cause obstruction, annoyance, etc. The 
law has fixed a maximum period which cannot be said 
to be unreasonable and the person to whom the order 
is addressed has been given a right to show cause against 
it. A Magistrate is given wide powers to pass any order 
under S. 144. The provisions are meant to be ap- 
plied iri all sorts of emergencies. A large volume of 
discretion had to be conferred upon the Magistrate. 

hen the section lays down the conditions that im- 
rnediate prevention or speedy remedy is desirable and 
that the directions proposed to be issued are likely 
to prevent obstructions, etc., it cannot be said that the 
section empowers the Magistrate to pass arbitrary or 
unrasonable ordeis or orders of an excessive nature. 
The constitutionality of an enactment must be tested 
in the light of the interpretation placed upon it by 
the High Court. There is nothing unreasonable in 
the substantive law or in the procedural law in res- 
pect of the restrictions imposed by S. 144 ou 
the rights guaranteed under Art. 19, (Tests 
of reasonableness discussed with reference to case 
law). 1956 All L j 671 : 1956 Cri L J 1026 i A I R 
1956 All 481 (484, 485) (Pt D) (Pr 7) (DB). 

~ Criminal p. C. 

- Restrictions im- 
posed by S. 144 on fundameDtal right whether with- 
tu permissible limits in Art. 19 (2) and (3). 

restrictions under Art. 19 

guaranteed yarv from right to right whereas f>er- 
do'nn^t ^ imposing lestrictions under S. 144 

do not vary from act to act. Secondly, the permissi- 

ble limits for imposing restrictions on any act men 
joned Art. 19 (1) under S. 144 are diffLent from 
Uiose lor imposing restrictions under Art 19 i") ( 3 ) 

al.soS.144!aifi;vi !; 

Art 19 (2) (31^ restrictions than 

preventing obstrllp^^ >n ^ the interests or 

life, health or "?,i*^ry, to human 

are thXTn tL interests of f f-pression 

morality or in relation tr» • decency or 

Similar is the case .VL incitement to an offence. 

( l). It oarlnot b ®doubte^ 

that S. 144 Dermitc f- ^^ast to the extent 

direct a person to^’ atlr-^r'rier^taYrTtJX 
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take certain order with certain property in his pos- 
session or under his management, imposes restrictions 
permitted by Art. 19 (2) and (3) upon the rights 
guaranteed by Art. 19 (1) (a) and (b). 1936 All L J 
«7l : 1956 Cri L J 1026 : AIR 1936 All 481 (485,486) 
(Pt E) (Prs 8,11) (DB). 

Art. 19 (1) (a) and (2) — Freedom of speech and 

expression— Limitations on. 

Whatever limitations exist on the freedom of speech 
in this country are those mentioned in sub-Cl- (2) of 
Art. 19 and no other. If there were any doubt on 
the point it is removed by the latest amendment to 
sub-Cl. (2) by which the words ‘inciten:',ent to an 
offence' have been added. Art. 19 (1) must therefore, 
be taken as a command of the broadest scope that 
explicit language, read in the context of sub-Cl. (2) 
will allow. 

The restrictions in Art. 19 (2) being in the nature of 
e.xceptions to the general rule of the absoluteness of 
freedom of speech and expression are to be directly 
construed. Moreover, since the exceptions to the ab- 
solute freedom of speech and tbougbt are specitically 
and expressly laid down in the Constitution, there 
can be no other exceptions than those which are so 
specifically and expressly mentioned. If the liberty 
of a citizen i-> curtailed by any law then it must bo 
shown that the law falls v/ilhin the tour corners of 
these exceptions and it must also he shown tliat the 
restrictions are reasonable. 

The freedoms, as enumerated in Art. 19 are 
made subject to tiie succeeding clauses of the .‘'anic 
Article, and when judging the constitutionality of an 
Act the Courts in India have to jndgu those Acts 
according to the provisions of the Con>titution itself. 
1955 rriL] r>23 : ILR (1955) 1 All 355 : A I R 1055 
All 193 (203, 204 2M. 217) (Pt O) (Prs 12, 50. 
•67) (DB). 

Art. 19 (1) (a), (2) (as amended in 1951) — \'ali- 
dity of S. 144, Criminal P. C. See Crindnai P. C, 
S. 144. A I R 1954 All 738- 

Art. 19 (2) (l)efore amendment) — Law relating 

^0 -Meaning -(Words aad Phrases). 

The expression ‘law relating to' contemplates that 
the relation must ho real, reasonable and proxiiiiate 
and not far fetched or problematical. .A I \\ 1950 S C 
67 and A 1 U I05i SC 1L8, Rel. on. 1954 Ali W R 
(II C) 334 : 1954 Cri L J 1212 : A 1 R 1954 All 5G2 
(5671 (Pt D) (Pr 8} (DB). 

Art. 19 (1) (a), (2) — Order under S. 144, Criminal 

P. C.-(Criminal P. C. (1898), S. 144). 

The question whether there was apprehension of 
the hteach of the peace must he left to the Magi'*trate. 
Unless the order passed by a Magistrate under S. 144, 
Criminal P. C., is on the face of it absurd or is mala 
iide there is no reason for the High (^ourt to intcH . 

1953 Cri L J 1358: 1953 All L J 419 : 1953 AU A h 
(li C) 499 ; A I H 1953 All 577 (578) (Pr 3) (DB>. 

Art- 19 — Reasonable restriction^-. See Public 
Safety — Assam Maintenance of Public Order Act (3 of 
1947) S. 2 (1). A I R 1953 Assam 209 (DB). 

Art. 19 (2) Police (Incitement to Disaffection) 
Act (1922). S. 3 — \’ali(lity — Restriction imposed by 
S. .3 not unlimited and so uot unreasonable. 

In view of the Explanation to S. 3 and of S. 4, it 
cannot ho held, that the restriction imposed by S. 3 
of the Act is unlimited or that 't would include in iis 
purview even innocent expressions of di.sappiobation 
against Covtrnment or its measures or the conditions 
of service of the constabulary. Hence the restriction 
Ps not ‘unreasonable’. A I K 1950 SC J24, Expl. ; 
A I R 1059 .Vll lOi (F B), Disting. ; AIR 1954 Pat 
-2-54, Rel. on. 62 Bom L R 200 : 19G0 Nag L J 244 : 


ILR (1960) Bom 305 : 1960 Cri L J 1192 ! A I R 
1960 Bom 399 (402) (Pt B) (Pr 13) (DB). 

Art. 19 (2) — Scope of Art, 19 (2) after its amend- 
ment stated. A I R 1955 N U C (Cal) 4507. 

■ Art. 19 (2) (As amended in 1951) — Retrospective 

effect. 

The amendment of Art 19 (2) by S. 3 (a) of the 
Constitution First Amendment Act, 1951, is not retros- 
pective in i'S effect : 19518 CJ 182, Rel. on. 53 Cal 
W N 745 : 52 Cri L I 1422 : A I R 1951 Cal 176 
(178) (Ft B) (Pr 25) (DB). 

Arts. 19 (2), 309 — Government Servants Con- 
duct Rules, 1950 (Trav-Co), Rr. 70 and 72 — Taking 
part in politics and elections — Prosecution anrl dis- 
missal of Governme-rt servant for violation of these 
rules — Rules not being framed under Art. 309 of the 
Constitution are not 'law’* and hence not competent 
to impose restrictions on fundamental rights — Pro- 
ceedi’igi vitiated. 1963 Ker L J 463 j (i9(>3) I Ker 
L R 455 : 1963 Ker L T 508 : (1963) 2 Lab L J 211 ; 
I L R (1963) 1 Ker 622 : A I R 1964 Ker 227 (232) 
(Ft A) (Pr 22). 


Alt. 19 (1) (h), (c) and (d) — Nature of rights 

guaranteed by Art. Pcrmis.sihlc limits ct restric- 
tion — Test of reasonableness — Some important cor- 
siderations in applying test — Criminal P. C- (1898), 
S. 144 (6) —Povver conleried under sub-s. (6) violates 
Ar*. 19 (1) (b), (c) and (d) of the Constitution and is 
unconstitutional. 

The guarantee of fundameotal rights under Art. 19 
of the Constitution is not absolute. The rights and 
powers under the Constitution are largely means 
of protection of important social and individual 
interests. 


The test of reasonableness for determining the per- 
missible limits ot restriction in Cls. (2) to i6) should 
he applied to each iiidiv'dijai : tatute impugned. It is 
not possible to lay down any abstract standard of 
reasonableness as applicable to ali cases. Some of the 
impOTtantc nsiderations in applying the test of rea- 
soiiabieness are the nature of the right alleged to have 
l)een inirii ged umI ihe underlying purpose of the 
restrictions; imposed. A I R 1952 S C 196, Foil. 

Section 114 i,6 ', Criuiinal P. C., confers wide ampli- 
tude of power on the State Cmvernmeiit to deprive a 
citizen ot Id.s right ot movement and the right of 
association for an indefinite period of time. The 
citizen allected has no right to make any representa- 
(ioii to the state Government. He has no right of 
appeal or revision to any higher authority from the 
ord^r ot the State Ciovernment. The absence ot these 
impoitani safeguards makes the enactment of S. 144, 
sub-s. 1 6 ;, Criminal P. C., uncondilutional, and there 
is violation of the guarantee coiiierred by Art. 19 (1) 
(h’l. Ic) and (d) of the Con.stitution. AIR )957 SC 

.6, Rel. on ; A I R 1956 Bom 300, Dissent, from and 
j.cid not authoritative in view of Supreme Court deci- 
.sion in A I R 1957 S C 896. 1962 B L J R 236 : 1962 
(2) Cri L J 203 : I L R 41 Pat 871 : A I R 1962 Pat 
292 (295, 296) (Prs 7, 9) (DB). 


Ar'. 19 (2) — Reasonable restriction — Criminal 

P. C. (1898), S. 144 is not unreasonable. 

Section 144 is covered by the provisions of Cl. (2) 
of Art. 19, for if the impugned restrictive law is 
examiLed in its .substantive and procedural aspects it 
would be found to be not wanting in the attribute of 
reasonableness. It is true that the authority to decide 
whether a particular order should or should not bo 
passed has been vested in the District Magistrate, but 
the vesting ot authority in a paiticular officer to take 
piompt action under emergent circumstances entirely 
on his own responsibilitv or personal satisfaction is 
not necessarily unreasonable. 58 Pun L R 464 i 1957 
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Cri L J 88 1 1957 All W R (Sup) 21 : 1 L R (1957) 
Punj 218 : A I R 1957 Punj 1 (4) (Pt F) (Prs 11, 12) 
(DB). 


Art. 19 (2) — Test of reasonableness— Order under 

S. 144, Criminal P. C* — Enquiry into propriety.: 

A Court which is required to pronounce upon the 
propriety of an order passed under S. 144, Criminal 
P. C.. should enquire whether the “words used are 
used in such circumstances and aie of such a nature” 
that a reisonabte man would anticipate the evil 
result. This enquiry should be made in the light of 
the following principles, viz., 

(1) that the Constitution has given an honoured 
place to the great democratic freedoms secured by 
Art. 19 ; 

(2) that the power of the State to abridge freedom 
of speech is the exception rather than the rule ; 

(S) that the character of the right, not of the limita. 
tioD, determines the propriety of the restrictions, and 

(4) that however complete may be the right of the 
press to state public things and discuss them, that 
right, as every other right enjoyed by human society, 
is .subject to the restrictions which separate right 
from wrong doing. 58 Punj L R 464 : 1957 Cri L J 
88 : 1957 All W H (Sup> 21 : I L R (19571 Punj 218 : 
AIR 1957 Punj 1 5) (Pt H) (Pr 14) (DB). 

Art. 19 (1) (a), and (2) — Rajasthan Govern- 
ment Servants’ and Pensioners’ Conduct Rules. R, 23 
— Constitutional validity — Rules prohibiting Govern- 
ment Servants from becoming members of association 
nr.t recognised by Government — Question of recogni- 
tion left to arbitrary discretion of Executive — Rules 
are ultra vires the Constitution as denying funda- 
mental rights of Government servants i cludiug 
members of the police force a« a class. See Ibid, 
Art. 509. 1963 (2) Cri L J 50 : A I R 1963 Faj 136 
(DB). 

15 (c). Article 19 (3). 


— — Art. 19 (3) - Right tn assemble under Art. 19 (1) 
(b) — Not an absolute right — Jammu and Kashmir 
Security Rules R. 50 - Validity of — Rule is not ultra 
vires the Constitution — Prohibition of public meet- 
ings not unreasonable restriction — Rule does not 
constitulo delegated legislation, in view of preimhle 
to Ordinance I of Smt 2003 and headinv of the rule. 
See Ibid, Alt. 19 (1) (b). aIR 1964 J & K 23 (DB). 


Art. 19 (1) (b) and (3) — Criminal Procedure 
Code, S. 144 jurisdiction — Section 144 is not ultra 
vires and imposes reasonable restrictions. 

Reading all the words of S. 144, Criminal Proce- 
dure Code together it is clear that the section comes 

wUhio the provisions of clause (3) of Art. 19, Con- 
stitution of India and the restrictions imposed by 

1951 Nag n (Notes) uv"'® restrictions. 


,• Preventive Det( 

tion Act (1950), S. 3 (1) — Public order — Trying 

organise meetings, pr.ice,ssions and hartals, is cov 

ed by Cls. (b), (c) and (cl) of Art. 19 (1) - So long 

there is no violence, disturbance of public orde? 

tranquillity does not come in— Constitution of Ind 

Art. ,9,1) (b) (c) and (d)-See Public Safety-Prevl 
Detentmn Act (1950) S. 3 (1) A I R 1953 Raf 

restrictions, if amount 

(2 of Travgncore-Cochin Police ; 

(2 ot 195-), S. 26. AIR 19o4 Trav Co 47 (L)B). 


15 (d). Article 19 (4). 

rK.r - Citizen comph 

that his nght to form a.ssoci,tion has been vir 

inda^“ t" -Court cannot surrender it 

judgment m favour of any other organ of 


(1959-60) 17 F J R 290 1 (1960) 1 Lab L J 745 t AIR 
1960 All 45 (50, 51) (Pt D) (Pr 18). 

—Art. 19 (4)— Restriction whether unreasonable— 
While deciding question Court has to consider “pre- 
vailing conditions at the time”. 

It is the duty of the Court when it is called upon- 
to decide whether a particular statute imposes un 
reasonable restriction on any fundamental right to 
take into consideration the prevailing conditions at 
the time. The words “preva ling conditions'* include- 
the state of affairs in the realm in all their aspects, 
political, social, economic, as well as the urgent needs 
of the society and the public interejt at any given- 
time. (1959-60) 17 F J R 290 ! (1960 1 Lab L J 745 : 
A I R 1960 All 45 (50. 51) (Pt E) (Pr 18). 

• Art. 19 (4)— “Reasonable restrictions” — How 

to be determined. 

What restrictions are reasonable is for the Court to 
decide. There can be no absolute standard of reason- 
ableness. In deciding on the reasonableness of the 
restrictions, it is not possible to think only in the 
abstract. Several circumstances must be taken into 
consideration, in particular, the purpose of the Act, 
the conditions prevailing in the country at the time, 
the duration of the restriction, its e.vtent and 
nature. Further, in deciding on the reasonableness or 
otherwise of the restrictions imposed by law, the 
substantive as well as the procedural provisions of 
the law should be examined. Pao, V. G v. State of 
Madras, 52 Cri L J 515 : (1951 1 Mad L J 628 : 
A I R 1951 Mad 147 (179) (Pt F) (Pr 90) (FB). 

• Art. 19 (1) (c) & (4)— Reasonableness —Test. 

As for the test of reasonableness it is well settled 
that the Court is to be the Judge of reasonableness. 
In deciding on the reasonableness or otherwise of the 
restrictions imposed by a law the substantive as well 
as the procedural provisions of the law should be 
examined, A 1 R 1950 S C 27, AIR 1950 S C 211, 
loll. George Chandagamury v. State 1952 Ker L T 
178 : 1952 Cri L j 1066 : I L R (1952) Trav Co 1 : 
AIR 195i Trav-Co 217 (223) (Pt E) (Prs 14. 15) (FB). 


15 (e). Article 19 (5). 

Art. 19 (5) — Law depriving person of his pro- 
perty-invalid if it infringes Art 19(1) (f) -State can. 
establish tiat the law depriving person of hi< funda- 
mental right amounts to reasonable restriction. See 
Constitution of India, Art. 31 (1). aIR 1960 SC 1080. 

® Art. 19 (1) (f) and (5) — Madras Marumakka- 
thavam (Removal ot Doubts) Act (32 of 1955) — 
Validity. 

As between citizens, the individual proprietary 
rights are ordinarily respected unless a clear case is 
made out for imposing restrictions thereon. There- 
must, therefore, be harmonious balancing between 
the tundamental rights declared by Ait 19(1) and 
the social control permitted by Art 19(5). The res- 
trictions sought to be imposed must not be arbitrary 
^ reisonable relation to the object 

sought to be achieved and must be in the interests of 
the ™al public. AIR 1952 S C 196; (1869) 14 Law 
Ed. dLO and (1872) 22 Law Ed. 455, Rel, on^ 

laid down inS.2 (a), (b) and (c) of the- 
Madras Marumakkathayam (Removal of Doubts) Act 

nf 1 effect the Act in the 

guise ot applying certain tests seeks to convert certain 
sthanamsintotarwad.s. The Act is only a legislative 

another wi,h^^ vKt it Tu 

face and therefore, on its 

Act is ex nmn ^ pureasonableness. In short, the 
bv Art iq nw^^^ character and is directly hit 
y . 19 (1) (f). The reform introduced by the Acfc 
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is also not in the public interest and the Act is not 
saved by Art. 19 (5). A I R 1952 C\{ 273 (FB), Ap. 
proved. Kochuni v. Stites of Madras and Kerala, 
1960 Ker L J 1077 : 1960 Ker L T (SC) 31 : (1960) 2 
C A 412 : (1960) 3 S C R 887 : (1961) 2 S C J 443 i 
AIR 1960 S C 1080 (1097. 1098, 1099, 1104, 1105) 
<Pt N) (Prs 35, 41, 52, 53, 55). 

• — —Arts. 19 (5) and 19 (6) — Reasonableness of 
restrictions —Comparison with corresponding provi- 
sion of English Act — Not proper test- 

It is not a proper method of judging the reasonable- 
ness of the restrictions to compare every section of 
the Act with the corre-^ponding English Act and 
then to hold it unreasonable merely because the cor- 
responding section of the two Acts are different. 
Hamdard Dawakhana v. Union of India, ( i960 1 I S C 
A 314 : 1960 Cri L J 735: 1960 S C J 611 : (1960) 2 
M L J (SC) 1 » (1960) 2 Andh W R (^C) 1 : 1960 
M L J (Cri) 358 : (I960) 1 Ker L R 746 : (1960) 2 
S C R 671 : AIR 1960 S C 554 (565) (Pt F) (Pr 25). 

• — Arts. 19 (5) and 19 (6) — Reasonable restric- 
tions— Test of reasonableness. 

The test of reasonableness, wherever prescribed, 
should be applied to each individual statute impugn- 
ed, and no abstract standard, or general pitfern of 
reasonableness can be !ai 1 down as applicalile to all 
cases. It is the duty of the Court to decide whether a 
particular statute satisfies the obfective test of ‘rea- 
sonableness’. A I R 1952 S C 190, Rel. on. 

Whenever discretionary power is conferred on a 
State Government or the Union Government by law, 
the said law does not necessarily operate as a reason- 
able restriction on a fundamental right. Minera- 
Development, Ltd. v. State of Bihar, (1960) ISC A 
297 J (I960) S C I 643 : (1960) 2 Andh W R (SC) 16 : 
(1960) 2 Mad L J (SC) 16 : I960 B L J R 460 : (1960) 
2 S C R 609 ; A I R 1960 S C 468 (470, 471, 472) 
<Pt A) (Prs 6. 9), 

• ^ — Arts. 19 (5), 19 (6)— Reasonable restrictions — 
If include prohibition. 

It is reasonable to think that the makers of the 
Constitution considered the word ‘restriction' to be 
sufficiently wide to save laws inconsistent with Art. 
19 (1), Or taking away the rights confeired by the 
Article, provided this inconsistency or taking away 
was reasonable in the interests of the different mat- 
ters mentioned in the clause. There can be no doubt, 
therefore that they intended the word ‘restriction’ to 
include cases of prohibition also. When, the res- 
triction reiches the stage of prohioition, special care 
has to be taken l)y the Court to see that the test of 
reason ibleness is satisfied. Narendra Kumar v. Union 
of India, 1960 S C J 214 : (I960) 2 S C R 375 : AIR 
1960 S C 430 (435, 436) (Pt B) (Pr 18). 

• Arts. 19(1) (f), 19 (5) —Reasonable restriction — 
What is. See Imports Control Order (1955), S, 9 (a). 
AIR 1960 S C 415. 

• ;Art. 19 (5)— Reasonable restriction — Test of — 

Examination of other laws — Relevancy, 

Majority view, Subba Ifao J., dissenting— The Court 
in judging the reasonableness of a law will neces- 
Sdrily see, not only the surrounding circumstances 
but all contemporaneous legislation passed as part 
of a single scheme. The reasonableness ol the res- 
triction and nDt of the law has to be found out, and 
if restriction is under one law but advantages are 
created by another law passed as part of the same 

legi.slative plan, tfie Court should not refuse to take 

that other law into account. (1953) A C 5l4, Rel. on. 

d he existence of such other law is not difficult to 
establish. The Courts can take judicial notice of it. 
air 1939 P. C. 53 Rel. on. 


Subba Rao, I. — The validity of an Act shall not be 

made to depend upon another Act unconnected with 

the impugned Act or power conferred thereunder, 

which might, if properly exercised, offset the evil 

tendency or the vice of the impugned Acrt. To unravel 

a plan of fraud on powers, it would be necessary to 

scrutinize all the documents, which help to ascertain 

the truth. It may also be necessary to look into 

another Act to ascertain the pith and substance o) an 

impugned Act. But the same principle cannot be 

invoked for ascertaining the leasonalileness of legis- 

lativerestrictions onfundarnental righb. Lorr Krishna 

Sugar Mills, Ltd. v. Union of India, (I960) 1 S C R 

39: (1960) 1 S C A 549 il960 S C J 1119 ; A I R 1959 

SC 1124 (1132, 1133, 1136, 1137, 1138) (Pt B) 
(Prs 26. 27, 42). ^ U i H) 




neasonanieness ot restrictions. 


The determination of the question as to whether 
the restrictions imposed by a legislative enactment 
upon the fundamental rights of a citizen enuniciated 
in Art. 19 (1) (d) of the Constitution are reasonable or 
not within the meaning of Cl (5) of the Article would 
depend as much upon procedural part of the law as 
upon its substantive part. A I R 1952 S C221, Foil. 
Hari Khemu Gawab v. Deputy Commissioner of 
Police, Bombay, 5S Bom L R 995 : 1956 SCR 506 t 
1956 Cri L I 1104 : 19.56 S C T ‘399 : 1956 S C A 

‘ S c 559 

(565, 556) (Pt A) (Pr 7). 

Art- 19(.5}— Reasonable restriction. 


When a law deprives a person of possession of his 
property for an indefinite period of time merely on 
subiective determination of an executive officer such 

on no construction of the word “reason- 
able be described as coming within that expression, 
because itrcompletely negatives the fundamental right 
by making its enjoyment depend on the mere pleasure 
and discretion of the executive, the citizen affected 

having no right to have recourse for establishing the 

contrary in a Civil Court. Raghubir Singh v. Coult of 
Wards, Ajmer. 1953 S C H 1049 ; 1953 S C 1 505 • 
1954 Mad W N 433 : 1953 S C A 629 : A 1 R 1953 
S C 373 (375) (Pt C) (Pr 9). 


• (5)— Reasonableness of restrictions 

upon right ot free movement. 

The determination of the question as to whether the 
restrictions imposed by a legislative enactment upon 
the fundamental rights ot a citizen enunciated in 
Art. 19 (l)(d)oi the Constitution are reasonable or 
riot within the meaning of Cl. 5 of the Article, would 
depend as much up>n the procedural part of the law 
as upon the substantive part, and the Court has got 
to look in each case to the circumstances under which 
and the manner in which the restrictions have been 
imposed. Gurbachansing v. State of Bombav 195 ^ 
Cri L J 1147 : 1952 SC J 321 : 1952 S C R 737 *54 
Bom L R 849 : (1952) S C A 452 : AIR 1952 S C 221 
(224) (Pt C) (Pr 7), ^ ^ ^ 


-Power of Court. --i^eaning 

Per Kania C. J.-CIause (5) of Art. 19 must be given 
Its full meaning. The question which the Court 
to consider is whether the restrictions put bv th^ 

impugned legislation on the exercise of the rivht 

reasonable or rot The question whether the nrovi 
sions of Act provide reasonable safeguards against 
the aba;e of the power given to the executive autho! 
r.ty to administer the law is not relevant for the true 
interpretation of the clause. The Court on eitha? 

to consider whether 
the restrictions on the right to move thr^hout 

India. 1 . e.. both as regards the territory and the 
duration, are reasonable or not. The law provfd ng 
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reasonable restrictions on the exercise of the right 
conferred by Art. 19 may contain substantive provi- 
sions as well as procedural provisions. While the 
reasonableness of the restrictions has to be considered 
with regard to the exercise oi the right, it does not 
necessarily exclude from the consideration of the 
Court the quertion of reasonableness of the proce- 
dural part of the law. ft is obvious that it the law 
prescribes five years externment or ten years extern- 
ment, the question whether ‘such p:-iiod of fxtern- 
inent is reasonable, being the substantive part, is 
neces arilv for the consideration of the Court under 
Cl. (5). Similarly, if the iaw provides the procedure 
under which the ext rcise of the right may be restricted, 
the same is also for the consideration of the Court, as 
it has to determine if the exercise of the right has 
been r-asonably restricted. By this interpretation the 
scop: and ambit of the word “reasonable” as applied 
to restrictions on the exercise of the right, is not in 
any way unjustiHably enlarged. It seems that the 
narrow construction sought to be put on the expres- 
sion, to restrict the Court's power to consider only 
the substantive law on the point, is not correct. 

Per B. K, Mukherjea J.— Though in cl. (5) the 
adjective 'reasonable' is predicated of the restrictions 
that are imposed by law and not of the law itself, that 
does not mean that in deciding the reasonableness or 
otherwise of the restrictions, the Courts have to 
confinethemselves to an examination of the restrictions 
in the abstract with;relerence merely to their duration 
or territorial extent, and that it is beyond their 
province to look up to the circumstances under which 
or the manner in which the restrictions have been 

imposed. It is not possible to formulate an effective 

test which would enable the Courts to pronounce any 
particular restriction to be reasonable or unreasonable 
per se. All the attendant circumstances must be taken 
into consideration and one cannot dissociate the 
actual contents of the restrictions from the manner of 
their impo.sition or the mode of putting them into 
practice. The question of reasonableness of the 
restrictions imposed by a law may arise as much 
irom the substantive part of the law as from its pro 
cedural portion. Dr. N. B. Khare v. State of Delhi 
1950 Mad W N 440 : 8(1 Cal L J 83: 1950 Mad \V N 

L W 398 : 52 Cri L 1 550, 1950 
S C ] 328 : 1950 All VV R 514 : 

(Ft A) (Prs 4^: 2%' ^ ^ ^17) 

—Arts 19 (1) (f) 19 (51-Sanction for construction 
of bmlding accorded with certain conditions and 

restriction — Fundamental rights not infringed — 
Restrictions held reasonable in public interest 

absolute right. It is subject to restrictions which the 
htate may impose lu exercise of its police power in 

Art. ly* By design the Hyderabad Municipal Corno- 
ratians Act vests in the Commissioner the power to 

ieTto sancursub- 

With respect to buildings in the 

u regulation on hygeric grounds is 

a regulation in the interests of the public and there! 

^ constitute a reasonable restriction on the 
property enshrined in Art. 19 (1) (f) aIR iqfil 
Andh Pra 489 (491) (Pt C) (Pr 5). 

Reasonable leslric- 

nons — principles and tests of. 

acraire' hn®lT ® fundamental right to 

acquire, hold and dispose of property But this r.VK,. 

IS subject to control permitted by Ch 5 of 

the Ckinstitution. The reasonableness of a restricUon 


depends upon the nature of the right claimed, the 
object to be achieved by the Act, the means em- 
ployed and the limitations imposed. Their validity 
should be tested by the yard- stick whether they were 
conceived and enacted in the intere.'-ts of the general 
public. The machinery provided by the restrictions 
should not confer an unregulated and arbitrary dis- 
cretion on a single individual and the power confer- 
red should not be far in excess of what is required in 
the interests of the public and for achieving the- 

0 3]e::t for which the particular legislation was enact- 
ed. Even if a statute does not in terms enjoin on the 
officer to give reasons for his order, it is implicit in 
the exercise of judicial or quasi-judicial power that 
the person or tribunal exercising that power should 

give reasons that is, should act judicially, parti- 
cularly when his order is subject to an appeal. (i957)- 
2 Andh \V R 272 : 1957 Andh L T 735 ILU (1957) 
Andh Pra 580 r AIR 1958 Andh Pra 93 (97) (Pt A) 
(Prll)(DB). ' 

■Reversed on another point in AIR 1902 S C 1687.} 

Art. 19 (5) — Reasonable restrictions — What are 

- Restriction imposed by S- 20 ot Suppre.ssion of 

Immoral -Traffic in Women and Girls Act are 
reasonable. 

‘Re^.sonable’ is an objective expression and its 
objective is to be determined judicially by the Court. 

I A here is no limit placed upon the power 
9,, f° consider the nature of the restrictions. 

1 he Court must look upon the restrictions from every 
point of view. It being the duty of the Court to 
safeguard fundamental rights the greater is the 
obligation upon the Court to scrutinise the restrictions 
placed by the legislature as carefully as possible. la 
order to decide whether a restriction is reasonable 
or not the Court must look at the nature ot the 
restriction, the manner in which it is imposed, its 
cx eiit both territorial and temporal, and if after con- 

thlfu® “1 ' the Court comes to the conclusion 
that the restriction is unreasonable, then the resrtic 
tion IS not justified and the Court will not uphold 

(FB), Foil ^ AIR 

19ol S C 118 and AIR 1952 8 C 196, Rel. on. 

Provisions of the Suppression of Immoral Traffic in 
VVomen and Girls Act show that though total prohi- 

^ot intended, it is intended 
to be discouraged.; Mereover, the purpose is to 

prevent any one acting m such a way as to influence 
others and tempt them into falling in the vocation, 
i here being necessity for controlling and even pre. 
venting P^^^^'^jtjition it cannot be said that the rest^ic- 
imposed by S. 20 are unreasonable 64 Bom I R 
526 i 1962 Nag L J 639 : 1963 (1) Cri L 1 l 4 S atp 
1963 Bom 17 (19. 20) (Pt C) (Prs 12^13)^DB).^ ‘ 

:Ovcrruled on another point in AIR 1904 S C 4ie], 

"" Sea Customs Act {7 of 

are reasonable 

Zm iin. the Constitution. ILR (1959; 

[Reversea on another point in AIR 1962 S C 1559]* 

• Art. 19 (5)-Eeasonable restrictions. 

(T72r(Pt% (P® ir ^ ‘ air 1955 Bom 271 

ArtToMi conferred under 

Court to ' scru?fnll®^~ R?*‘riclions on - Power of 
Test. ^ restrictions — Reasonableness 


CONSTITUTION OF INDIA (1950), Art. 19. Note 15 (e) 81 


Per Chagla C, J. — The Legislature has been given 
the power under the Proviso to sub-cl. (5) of Art- 19 
to impose restrictions on the exercise of the rights 
conferred under Art. 19 (1). sub-cls. (d) and (e) but 
those restrictions have to be reasonable restrictions. 
It is not for the Legislature to determine whether the 
restrictions are reasonable or not. It is for the Court 
of law to consider the reasonableness of the restric- 
tions imposed upon the rights. “Reasonable” is an 
objective expression and its oTjjecHvity is to be deter- 
mined judicially by the Court of lav/. There is no 
limit placed upon the power of the Court to consider 
the nature of re.^trictions. The Court must look upon 
the restrictions from every point of view. It being the 
duty of the Court to safeguard lundamenkd rights, the 
greater is the obligation upon the Court t> ocrufinize 
the restrictions placed by the Legirlarure as cjretully 
as possible. 

In order to decide whether a restiiclioii is reason- 
able or not, the Court must look at the iiatnre oi th~ 
restriction, the manner in which it i" impc^sed, its 
extent both territorial and temporal, a'ld if after con- 
.sidering all this the Court comes to tlif conclusion 
that the restriction is unreasonable, the,) the restric- 
tion is not justified and the Court wii i not uphold 
that restriction. The Court must lein in favour of 
fundamental rights and must place the restrictlc: ^ 
imposed upon the Legislature in as narrow an ambit 
as passible. 


^ “Interest of general public” is a very wide t-.':prc.*.s- 
sion, much wider indeed than anv of the expressions 
used in sub-cls. (2), (:3) and (4). “Interests of general 
public” embraces public security, public order and 
and public morality, and therefore much wider power 
is given to the Legislature under sub-cl. (5) to restrict 
the right given under the Constitution under Art 19 
(1), sub-cls. (d) and (eb 


Per Shah J. — The question whether the restrictions 
contemplated to be imposed by an impugned statute 
ate "reasonable” within the meaning of Art. 19 (5) of 
the Constitution of India will have to be judged with 
reference not to any individual cases vs'hich may arise 
or any hardship which may be caused by reason of 
of the application of the provision of the statute, but 
by reference solely to two considerations : (1) whe- 
ther the restriction is a reslriction on the exercise of 
the right which has been conferred by Art. 19 and (2) 
whether the restriction itself is reasonable ha-zing 
regard to the interests of the general public. 


The scheme of Art. 19 is to provide a bilan 
between the security of the State end the interest 
general public on the one hand and the fundamcnl 
rights guaranteed to the citizens on the of her. Th 
article provides for the enunciation of the fund 
mental rights which would normally be exercised 
the citizens but which in the larger interest of t 
State and the genera) public may be curtailed 
restricted. If the Court is satisfied that the restric'ii 
IS imposed in the interest ol the general public ai 
Ihe restriclioa is not unrsasona'oie, the Court has 
jurisdiction to enquire whether the manner m wnii 
the restriction is likely to be imposed by the ofiic 
charged with the duty of enforcing it may possib 
act urireasonably. The possibility of an . -use 
provisiori enacted in the interest of the securi \ of i 
Mate or in th^ interests of the general public '■•ann 
be a grourid for holding the provision as void. Tl 
remedy lies with the Legislature to remove ti 
lacuna, if any, which permits that abuse. Jeshingbh 
Ishwarlal v. Emperor, 52 Bom L R 544 : ILR (195 

J ^20 I AIR 1950 Bom 363 (3C 
367. 372) (Pt C) (Prs 7, 21) (FB). 


J (5) — Reasonableness of statute — Power 

ot Court to determine ~ West Bengal Act (21 of 


1948)i S. 7 — Validity~-(West Bengal Land Develop^- 
ment and Planning Act (21 of 1948), S. 7- 

Ordinarily it is not open to a Court of law to go 
into the question of reasonableness of the provisions 
of a statute or to declare a statute as ultra vires on 
the ground ot hardship or unreasonableness. In other 
words the Court has no power to question the 
wisdom or the policy of the legislature. But in view 
of Art 19 of the Constitution the Court can go into 
the question of reasonableness to the extent it is 
permitted by that Article. 


• 1-j. Ly. •'VlJw} purporiN 1.^ J iui c* 

public purpese that is. iii the interest of and fur ithe 
benefit < t inc public, viz., the settlement of iminigrant;. 
r.iu: as the rehabilitation of refugees is an urgent 
matter end demands speedy acquisition of lands, the 
restriction put by S. 7 of the_ Act at onco becomes a 
iCi.'' >uable res riction and the piovi-.ion becomes a 
valid provvsio i under Art. 19 {5}. AIR 1952 Ca] 67C 
tS -i) {PtG)(ris 17, IS). 


• Vrt- 39 (5)~*‘Peasonable restrictions”— Courts 

must lake broad view of circumstances existing 
when legirk'tion uas passed. 


\Mie\l'c. a piL'Ce of legislation imposes reasonable 
or uir jconable restrictions on a fundamental right; 
ill tiifc inrerests ol the general public might ba a 
nuftt of yt-ry greit diliicutty and tlie courts must 
takr a broad view oi the circumstances existing when, 
.such legislation wa.s passed. Legislation which 
appears to have been arbitrary and based on no 

reason would clearly be ultra vires the Con.stitution. 

The phrase '/easorable restriction' connotes that 
the impose) on a parson in enjoyment of 

U-e iigiic viiould not b.' arbitrary or of an excessive 
nature beyond whut is required in the interests of the 
public. The word ‘reasonable' implies intelligent 
care and deliberation, that is, the choice ot course 
whi.'h reason dictates. Legislation which aibitrarilv 
or exce-sively invades the right cannot be .said to 
contain the (jualily ol reasonableness and unless it 
strikes a proper balance between the freedom guaran- 
teed in Article 19 (1) (g) and the social control per- 
mitted by Cl (0) of Art. 19, it must be held to be- 

wanting in that quality. Iswa. i Prosad v. Sen. N. R 

55 Cal \V N 7 19; AIR 1952 Cal 273 (279) (Pt 

(Pr34)(FB). 

^Reversed on another point in AIR 1953 S C 148.' 

Art. 19 (1/ (f), (5) — Reasonable reitrictiou ~ 

West Bengal Raigadars Act (2 of 1950), S. 5 (1\ 

7'he unreasonableness of the restriction to hold 
property has to be judged in relation to the social, 
economic and the political context in which the res- 
triction is imposed. The whole idea of the Act 2 
of 1950 is to preserve the lands already under culti- 
vation and not to permit them to be withdrawn 
from agriculture and to be used for any other pur~ 
pose for a certain time to meet s. situation of great 
economic gravity. Though the provioon in S 
which requires an order of the Board for termina- 
tion does infringe the constitutional right to hole’ 
property because right to hold property must include 
in its amplitude the right to hold it iii any manner 
that the owner chooses freed from the right o^ 
Bargadars or OLher interests, the restriction on the 
right to hold imposed by S. 5 (1) is a reasonable re.s 
triction withm the Constitution and permissiblp fid 
Cal L J 15 I 56 Cal W N 325 , A I R 1952 Cal 184 
(185, 186) (Pt A) (Prs 7a. 10, 10a, 12) (DB). 

(1) (*1), 19 (5) — Reasonable restrictions 

— Court s power. 

\Vhether a particular restriction imposed by the 
Legislature is reasonable or not in the interests of th^ 
general public has to be considered by the Court 
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CONSTITUTION OF INDIA (1950), Art 19. Note 15 (e) 


The Court is not precluded from considering the 
reasonableness of the substantive as well as the pro 
cedural part of the law imposing the restrictions. 55 

C W N 94 52 Cri L J 327 ; AIR 1951 Cal 322 (323) 
(Pt A) (Pr 11) (DB). 

Art. 19 (5) — Applicability — Statute empower- 


Art. 19 (5) — “Reasonable restrictions**— Test to 
decide. See Ibid, Arts. 13 (2), 19 (1) (d) and (e) and 
21. AIR 1951 Orissa 86. 

Art. 19 (1) (d) — Reasonable restriction — Bihar 


ing compulsory acqiiisition of property. 

A statute emoov^ering a Srate compulsorily to 
acquire property can be said to impose a restriction 
on the right to hold property If that be so, a statute 
dealii g with compulsory acquisition would have to 
com !y with Art. 19 (5) of the Constitu'ion and if 
it imposed on the citizen a restriction that was more 
than necessary in the interest of the general public 
then such a law would be void. Whether a statute 
imposes restrictions which are reasonable or un 
reasonable in the inte^e^t of the general public must 
depend nut only upon the substantive provisions in 
the impugned piece of legisla ion but also upon the 
procedure contemplated in the legislation. Reason 
able substantive provisions might well be recdeied 
wholly unreasonable by the procedure which an Act 
prescribes 55 C W N 778 ; A I R 1951 Cal 111 (116, 
117) (Pt F) (Pr 48) (DB). 

Art. 19 (5) — Restriction under S. 45, Madras 

Hindu Religious and Charitable Endowments Act on 
trustee, is not unreasonable. 

A trustee under the Madras Hindu R ligious and 
Charitable Endowments Act, cannot complain of un- 
reasonable restiictions on his rights, because the rule 
is well established that persons committing breaches 
of trust should be removed from the office. The 
oxercise of the power is not without any control, for 

there is the right of appeal against the actions under 
S. 45 (4). There is the further safeguard by the 

issuanceof certiorari, against the action being vitiat 

ed by excess of jurisdiction, or want of jurisdiction, 
or by disregard of the fundamental principle of 
natural justice, or by error apparent on the face of 
the record. The general superintendence over T»ibu- 
nals exercising quasi-judicial powers, which is vested 
in the High Court under Art. 227. affords sufficient 
scrutiny by courts and makes the actions authorised 
oy b. 45, reasonable re>trictions ir the interests of 
the general public for the purposes cf Art. 19(5). 
rhereiore the challenge to the constitutionalitv of 
S. 45 IS not (ustiffed. AIR 1954 S C 119 and AIR 

^ and AIR ?95t S C 118 

and A I R 1952 S C 196 and A f R 1959 S C 300 RpI 

on. 1960 Ker L T 1007 : ILR (I960) Ker 1259 ' i960 

Ker L J 1445 : AIR 1961 Ker 87 (go! 91, ,Vt B) (P? 7) 

—Art. 19-FinaDce Act (1951), S. 7 (2) (b)-Section 

J ^2) (b) does not come 

Trf IQ sought to be guaided agaii.st in 

Art. 19 (5). See Finance Act (1951), S. 7 (2) ibl air 
1952 Nag 139 (DB). ^ ^ ^ ^ ^ 

- — Art. 19 — Houses and Rents — C. P and Berar 
Accomrnodation (Requisition) Act 63 of 1948 S 3 ^ 
Reasonability provision - Court, whether can 
question. See Houses and Rents - C. P. and Berar 

iKsi Nag S 3 

mVK ValidllyT (23 of 

management passes from 
the hands of the proprietor to the Court of Wards ^ 

amounts to a serious restriction on the ahsnh.ff. « ^ ^ 
of the proprietor to manage the estate in ^ 
chooses it is a reasonable restrirtinn n v, ^ "^^y he 
interests warrant it. ILR (I952i Cue 
•Orissa 121 (149) (Pt S) (Pr 57) (DB)! 


Maintenance of Public Order Act, S 9 (2)— Validity 
- Section 9 (2) of Bihar Act 3 of 1950 does not im- 
pose unreasonable restriction. See Public Safety — 
Bihar Vlaintenance of Public Order Act (3 of 1950), 
S. 9 (2). 1959 Cr L J IlOO : AIR 1959 Pat 425 (DB). 

Art. 19 (1) Id) & (e) & (5) - Reasonable restric- 
tions in the interests of general public — (Public 
Satetv — Bihar Maiutenance of Public Order Act 
1949 (3 of 1950), S. 2-Validity). 

The test under Art. 19 (5) is a twofold test : firsti;-, 
the restrictions imposed must be reasonable; secondly, 
th^ must be in the interests of the general public. 
The reasonableness of the restrictions has to be con- 
sidertd both with regard to substantive and proce- 
dural provisions. In the Bihar Maintenance of Public 
Order Act, there are provisions for communicating 
the grounds of the oidei to the externee. The externee 
has a right to -make a representation, and the repre- 
^ntatiou has to be considertd by an Advisory Board. 
There are all safeguards which fulfil the test of rea- 
sonableness. The existence of a provision which pre- 
verits externment of a person from his usual place of 
residence is not an essential criterion for fulfilling the 
test of reasoriablene.vs. There may be good and valid 
grounds tor keeping a person out from his usual place 

ot revidence as he may be doing greater mischief at 

thcit place than elseA-here The expression “in the 
interests of the general public ’ is wide enough to 
cover serious and aggravated forms of public dis- 
order which are calculated to endanger the security 
of the State as also other breaches the peace of a 
purely local significance which endanger the public 

excluded from the purview 

V ^ ^ provisions of the Bihar 

Maintenance of Public Order Act. so far as they per- 
mit the passing of an order of externment, i^p^se 

reasonable restrictions in the interests of the general 

public on the exercise of the rights conferred by 

195()S F U Constitution. AIR 

lypU S C 211, Foil. 55 C W N 94, Rel on ATR iq5;a 

S C 124, Disting. 1952 Cri L J 1361 • riR 1952 
376 ( 377, 378) (Prs 5, 6) (DB); ® 

Art. 19 (5) — Principle of. 

pnetary interest may be restricted in the larger 
interests of the general public or for the protec fon 

^'^^eduled Tribe, prSd 

the restrictions imposed are reasonable. If therefore 
a law imposes any restriction which is not in ikJ 
interests of the general public or for thn 

(Prf T. ‘"'2 (401. 419, 430) (plV) 

o*£ FTbUc Artts of 

able restrictions - 
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CONSTITUTION OF INDIA (1950), Art. 19. Note 15 (e) 


objective test of reasonableness — S. 2 (l)(b) is not 
reasonable. See Public Safety — Bihar Maintenance of 
Public Order Act (3 of 1950), S. 2 (1) (b). 52 Cri L J 
610 : AIR 1950 Pat 322 (FB). 

• Art. 19 (5) — 'Reasonable restrictions’— Expres- 

sion refers to law and not to order passed under it — 
Order cannot be considered on merits. 

The wording of Art. 19 (5) makes it quite clear that 
the words “reasonable restrictions" refer to the law 
itself, and not to orders passed under the law. The 
clause speaks of any existing law in so far as it 
imposes reasonable restrictions, and the making of a 
law imposing reasonable restrictions. The Courts, of 
course, on general principles, can always upset an 
order on the ground of mala fides. But when Art. 19 
(5) prevents the Courts from going into the merits of 
the order it-is for all practical purposes impossible 
to consider whether the order is in iact bona fide or 
mala fide. On the other hand, if the restrictive provi- 
sions in the Act are void, quite obviously the order 
made thereunder is void. Brajnandan Sharma v. State 
of B har, ILR 29 Pat 461 : 52 Cri L J 6T0 : AIR 1950 
Pat 322 (324) (Pt A) (Pr 4) (FB). 

• Art. 19 (5) — Reasonableness of restriction— 

Power of Court to decide. 

(per Meredith C. J., Shearer J. Contra.) — When the 
Constitution says that the restrictions must be reason- 
able, obviously it is for the Court to decide whether 
restrictive provisions are reasonable or not. The argu- 
ment that the legislature itself is the sole judge of rea- 
sonableness and that if it makes a provision the Courts 
must accept it as reasonable, if accepted, renders the 
word ‘reasonable’ in cl. (5) completely nugatory. 

Shearer J. — The criterion to he adopted by Courts 
to decide the validity of a legislation is whether the 
restrictions are leasonahly necessary in the interests 
of the general public or in o^hcr v/ords. “Is the extent 
to which the rights of individual are, or are liable 
to be, irjterfe-ed with no more than is reasonably 
necessary for the protection of the public ?" If that 
IS the criterion to be adopted , thou it is immaterial 
that there may be ancillary provisions in the statute 
which mav lead to hardship in individual cases. 
Whether such provisions are reasonable or not is a 
matter for the legislature to determine and the judi- 
ciary cannot now sit in review over whit the legisla- 
ture has done. Brajnandin Sharma v. State of Bihar, 
ILB 29 Pat 461 : 52 Cri L J GIO : AIR 1950 Pat 322 
(327) (Pt C) (Pr 15) (FB). 

• Art. 19 (5)— ‘Reasonable restrictions’ — Tests of 

reasonableness — Subjective and objective tests ex- 
plained. 

The Courts do not apply any subjective test. There 
can be an objective test of reasonableness, and that is 
what the Courts apply. They do not ask themselves, 
whether they as individuals, feel satisfied that the 
restrictions are reasonable. But, v.'ould that fictitio\is 
individual, “the reasonable man," that is to say, the 
normal average man, regard them as reasonable? That 
iS a welhrecognistd legal means of examining the 
que-stion of reasonableoe.ss, and it is essentially an 
objective te«^t : AIB 1946 P C 123, Bel. on Brajnandan 
Sharma v. State of Bihar, ILR 29 Pat 461 : 52 Cri L J 
610 : AIR 1950 Pat 322 (324j (Pt D) (Pr 7) (FB). 

Art. 19(1) If) and (, 5) -Patiala and East Punjab 

States Union Abolition of Biswedari Ordinance (23 
of 200b), S. 10 — Restriction under, was reasonable — 
\IR 195L S C 118. Foil.; AIR 1952 Cal 273 (FB), 
Rfl.on. ILR (1954) Patiala 433 I A I R 1953 Pepsu 
161 (173) (Pt G) (Pr 33) (DB). 

!^Overruled on another point in AIR 1963 S C 222.] 
[Vol. 4.] Fn. D. 3. 


Art. 19 (1) (f) and (g), (5) and (6)-RestrictionJ 

—Reasonableness— Test of — Essential Commodities 
Act (1955), S. 3 (2) (c) and (f) and t3)-Validity. 

The restrictions on the fundamental rights enu-. 
merated in Art. 19 (1), Cls. (f) and (g) of the Constitu- 
tion have to be imposed, it at all. with care and 
deliberation and in the interest of the public. The 
test of reasonableness is that there is no lack of due 
care and attention and that it strikes a balance bet- 
ween the fundamental right of the individual and 
the control necessitated by the demand of the com- 
munity. A .statute under the guise of protecting 
public intere.'.t cannot' arbitrarily interfere with pri- 
vate business and impose harsh and restrictive regu- 
lations upon lawful use of property or freedom of 
trade and commerce and there should be a reasonable 
nexus or correlation between the purpose which the 
Act has in view and the restriction w'hich is sought 
to be imposed. 

Section 3 (2) (c) and (f) and (3) of the Essential 
Commodities Act cannot be held to offend against 
Art. 19 (1) (f) and (g) of the Constitution and is 
definitely saved under clauses (5) and (0) of that 
Article. A I R 1951 S C 119 and AIR 1954 S C 405 
and AIR 1954 S C 634 and AIR 1957 Madh Pra 179 
(FB), Foil. ILR (1959) 9 Raj 740: 1959 Raj L VV 
702 : AIR 1959 Raj 206 (208, 209) (Pt B) (Pr 4) (DB). 

• Art. 19 (5) — Law giving authority to execu- 

tive to encroach on fundamental right — Test of 
reasonableness— Procedural part of law. 

It cannot be laid down as an inflexible rule that 
every law which gives authority to the executive to 
encroach on a fundamental right must necessarily 
ive an opportunity to the person cor.cerned to be 
eard before any order is made to his prejudice. 
The question w'ili depend on the nature of the 
legislation and the extent to which the fundamental 
right is contravened. A legislation providing for an 
emergency like a sudden outbur^^t of an epidemic or 
a natural calamity like an earthquake or a flood 
may detoat its purpose if it lays down an elaborate 
enquiry with opportunity of being heard as a pre- 
rtqiiisite to taking action in the interests of the 
general public. On the others hand where there is 
no compelling necessity to act urgently , the legis- 
lation should ordinarily prescribe a procedure ob- 
serving the principles of natural justice which re- 
quire that a person should not be condemned or 
deprived of his rights without an opportunity of be- 
ing heard A I R 1950 S C 222; AIR 1951 Mad 419, 
A I H 1951 Orissa 86 and 53 Bom L H 142 Ref. 
Jayantilal Laxmishankar v. State of Saurashtra, AIR 
1952 Sau 59 (04) (PtJS) (Pr 13) (SB). 

• Art. 19 (I) (f) and (5) — "Reasonable restric- 

tion"— Meaning —Restrictions imposed by Ss. 1 and 
2 of Cochin Proclamation No. 6 of 1124 whether 
reasonable — (Cochin Proclamation (6 of 1124), Ss. 1 
and 2). 

The phrase “reasonable restrictions" in respect of 
right to acquire, hold and dispose of property con- 
ferred by Art. 19 (1) (f) connotes that the limitation 
on a person in enjoyment of the right should not be 
arbitrary or of an excessive nature beyond what is 
required in the inte^e^ts of the public. The word 
‘reasonable* implies intelligent care and deliberation, 
that is, the choice of a course which reason dictates. 

What we have to ask oursc Ives is not w'hether we, 
as individuals feel satisfierl that the restrictions are 
reasonable but whether the normal, average reason- 
able man would regard them as reasonable or not. 

The burden of proving the reasonableness of anv 
restriction on fundamental rights will be on those 
who seek to support the restriction. 

The question of reasonableness alone is justiciable. 
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CONSTITUTION OF INDIA (1950). Art. 19, Note 15 (e) 


In the light of the Preamble to the Cochin Pro- 
clamation No. 6 of 112*4 the restrictions embodied in 
Ss. 1 and 2 of the Proclamation are not only reason- 
able but necessary to .-safeguard the interests of the 
tenants until the proposals contemplated are passed 
into law. 

The restrictions cannot be said to acquire an un- 
reasonable character for lack of a specified and defi- 
nite period of operation, [amath Mosque v. Vakhan 
Joseph, 1955 Ker L T 406 : I L R (1955) T-C. 

428 ! AIR 1955 Trav-Co 227 (229, 230) (Pt E) (Prs 
12 to 16) (FB). ^ 

15 (f). Article 19 (6). 

• Arts. 19 (1) (g), (6), 226 — Restrictions on right 
to carry on trade -- Reasonableness-S. 39, Calcutta 
Police Act— -Validity — Order of Commissioner under 
S. S9 IS administrative and not judicial or quasi, 
judicial — Absence of provision for hearing person 
applying for licence and for reasons for refusal to 
grant licence does not make section unconstitutional, 

(Per majority; Sinha C.J., and Subba Rao, J.. Con- 

exercise of the discretion under S. 39 
of the Calcutta Police Act depends upon the subjec- 
tive satisfaction of the Commissioner as to whether 

the person applying for a licence satisfies the three 

conditions mentioned in it. Though the Commis- 
sioner is expected to act reasonably there is no duty 
cast on him to act judicially. The fact that no 
hearing is required to be giyen by the Commissioner 
before he decides to grant or refuse a licence would 
not make the proyi.sions as to licensing in S 39 un 
reasonable restrictions on the fundamfntal right ^f 

‘he same reasons, tCgh 
the reasons for refusal are not communicated to the 

person applying, that would not make the licens n^ 
provision unconstitutional. If the CommissiS' af 
acted unreasonably jn rejecting his application the 

AIR 1958 S C 578, Rel. on. Kish^ Chand^rorry 
Commr. of Police, Calcutta, (1961) 2 S r'Y7-n 

(PrV. ‘ ‘ ^ "05 (709, 710) (Pt cj 

eaJh ®indtidlr:tTum'7mpu±d 

laid down as^apSlfto an caser T^*^ he 

the light allegea to haye b^n ?nfr n-d th"e 
lying purpose of thp ^ .**^860, the under- 

andlr'^en'^v of he evdl souehuo'^^^^ 

by, the dispropoitiorof tlf ‘here. 

InliciaT^l^^dict f A 1 R^ISSS rc 73 '?° "H 

exL\^i:'ei;ty°a"d'es Vh^e'S? , "hi^^lf ^o^ 

a^ir‘Srri'i‘L°te 

Art. 19 (1) (g) and thf socHI If f T in 

clause (6) of Art 19 it mu^f ! P^J^^^ted by 

in that quality ; A I R 1951 S^C YlS Rel^^ 

innocert in themselves miv L ^ i -i? ' on. Acts 
restrictions in that regard wLh "^’‘ed and the 
same were necP.«,..„ TA reasonable, if the 

of 

1961 All'W R (fiq 2^6"i9ei 'i'll ^ J 573°! 

2 SCR 610 : (1962) 2 SC A^n ‘ <‘061) 

(454, 455, 439) (Pt A) (Prs 7 90 - ‘^61 S C 44S 


unreasonable restriction — Tests of reasonableness— 
Art. 19 (1) (g) of the Constitution not violated. 

The test of reasonableness of restriction is to decide 
whether the statute under the guise of protecting 
public interests arbitrarily interferes with private 
business and imposes unreasonable and unnecessarily 
restrictive regulations upon lawful occupation. AIR 
1951 S C il8, Rel. on. 

The prohibition of certain kinds of advertisements 
under 8. 3 of the Act does not under the guise of 
protecting public interest arbitrarily interfere with 
private business or impose unreasonable restrictions 
As the true intention ot the Act is, to stop objection- 
able and unethic:il advertisements for the purpose of 

self-medication no question of unrea‘=on- 
abie restrictions arises. 

Further, the provisions in the Constitution touching 
tundameiital rights must be construed, broadly and 
liberally m favour of those on whom the rights have 
been conferred. The interpretation should be such as 
to subserve the protection of the fundamental rights 
of the ci^zen but that is subject to limitations set out 
rj: ifself which are for the general weJfare''of 

all citizens taken as a whole and are therefore for the 
interest of the general public. So interpreted, it 
cancot be said that the restrictions imposed by S 5 of 
the Act are either excessive or disproportionate or 

1954 SC 119. Rel on. Hamdard Dawakhana v. Union 

(I960) 1 S C A 314 I (1960) 2 Andh W R 
(S C) 1 : (1960) 2 Mad L J (S C) I : I960 SCI 611 . 
1960 Mad L J (Cr) 358 : (1960) 2 S C R 671 / 1960 
Cn L J 735 : AIR 1960 S C 554 (566) (Pt G) (Pr 28). 


Art. 19 (6) — Reasonableness of restriction 


Test. 

In applying the test of reasonableness, the Court 
has to consider the question in the background of the 
tact and circumstances ucder which, the order was 
made taking into account the nature of the evil that 
was sought to be rernedied by such law. and the ratio 
of the harm caused to individual citizens, bv the 
proposed remedy, to the beneficial eEect reasonablv 
expected to result to the general public. It will also 
be necessary to consider in that connection whether 

the restraint caused by the law is more than was 
necessary ,n the interests of the general nubTic 
Narendra Kumar v. Union of India, I960 S C ’ 

(I960) 2 S C R 375 : AIR 1960 S C 430 (LV(f t C) 

*p I? (6)— Reasonable restrictions 

—Power to decide reasonableness. trictions 

protects a law which imnoses 
n the interest of the general public reasonable reftr f 
t.ons on the exercise of the right confS b„ "u‘ 

to £°r'"- ‘9. Quite oblTsly it'^i/reft 

kSs" iiS s' tf 

:ss£z 'Si:! isIH r 

mmmsrn 


Bemedllliobiejlionable'Ad"’ 7 an<l Magit S 7 1958 
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• Arts. 19 (6) and 19 (1) (g) — Freedom to carry- 

on business— Beasocable restrictions — Test. 

The phrase ‘‘reasonable restriction*’ connotes that 
the limitation imposed on a person in enjoyment of 
the right should not be arbitrary or of an excessive 
nature, beyond what is required in the interests of 
the public, l.egislation which arbitrarily or exces- 
sively invades the right cannot be said to contain the 
quality of reasonableness and unless itstrikes a proper 
nalance betv^een the freedom guaranteed in Art. 19 
(1) (g), and the social control permitted by clause (0) 
of Art. 19, it must be held to be wanting in that 
quality. AIR 1951 S C 118, Foil. 

The Court should consider not only factors such 
as the duration and the extent of tbe restrictions but 
also the circumstances under w Inch and the manner 
in which their imposition has been authorised. The 
nature of the right alleged to have been infringed, 
the underlying purpose of the restrictions imposed, 
the extent and urgency of the evil sought to be 
remedied thereby, the disproportion of the imposi- 
tion. the prevailing condition^ at the time, should all 
enter into the judicial verdict. AIR 1952 S C 190, Foil. 
The fact of the statute being given retrospective 
operation may also be properly taken into comidera- 
tion in determining the reasonableness ol the restric- 
tion imposed in the interest of the general public. 
Express Newspapers (Private) Ltd. v. Union ol India, 
(1958-59)14 FJR 211 : (1958) SCJ 1113: 1958 
S C A 952 ; 1959 SCR 12 i (1901) 1 Lab L J 339 : 
AIR 1958 S C 578 (621) (Pt J) (Prs 168, 169,170). 

• Art. 19 (1) (g) and (6) -Reasonable restriction. 

The phrase “reasonable restriction’* connotes that 
the limitation imposed upon a pt^rson in enjoyment of 
alight should ‘net be arbitrary or of an excessive 
nature beyond what is required in the interest of the 
public. Legislation, which arbitrarily or excessively 
invades the right, cannot be said to contain the 
quality of reasonableness, and unless, it st'ikes a 
proper balance between the freed om guaranteed under 
Alt, 19(l)(g) and the social control permitted by 
Cl. (6) of Art 19, it must be held lobe wanting in 
reasonableness. A law or order, therefore, which 
confers arbitrary and uncontrolled power upon the 
executive in tlie matter of regulating trade or business 
in normally available commodities cannot but be held 
to be unreasonable. Dwarka Prasad Laxmi Narain v. 
State of Uttar Prade.sh, 1954 SCJ 238 : 1954 All L J 
203 ; 1954 S C A 204 : 1954 SCR 803 : AIR 1954 
S C 224 (227) (Pt A) (Pr 6). 

• - — Art. 19 (6) — Reasonableness of restriction, 
how determined. 

In order to determine the reasonableness of the 
restiiction regard must be had to the nature of the 
business and the conditions prevailing in the trade. 
It is obvious that these factors must differ from trade 
to trade and no hard and fast rules concerning all 
trades can be laid down. The right of every citizen 
to pursue any lawful trade or business is obviousK 
^ubject to such reasonable conditions as may be 
deemed by the governing authority of the country 
essenlial to the safety, health, peace, ordei and morals 
of the communit v. Cooverjee B. l^harucha v. Excise 
Commissioner, j'954 SCI 246 j 1954 S C A 256 : 
1954 SCR S73 : AIR 1954 SC 220 (223) (Pt A) 
(Pr 7). 

• - — Art, 19(6) — 'Reasonable restrictions’— Mean- 
ing of — Determination of, by Legislature — If final. 

\ he phrase “reasonable restriction” in Art. 10 (6) 
coniujtfcs that the limitation imposed on a person in 
enjcjyment ol the right should not he arbitrary or of 
ai. excessive nature, beyond what is requited in the 
interests of the public. The word “reason ible” 


implies intelligent care and deliberation, that is, the 
choice oi a cour>e which rea.son dictates. Lcgisl.ition 
which arbitrarily or excessively invades the right 
cannot be said to contain the quail y of reasonable- 
ness and unless it strikes a proper l^alance between 
the freedom guaranteed in Art j9 (1) ig) and the 
social control permitted by cl. (0) of Art. 19, it must 
be held to be wanting in that quality. 

The determination bv the Legislature nf what con- 
stitutes a reasonable restriction is not final or conclu- 
•sive: it is subject to the supurvisiori by the Supreme 
Court. In the matter of fundamental rights, the S. C. 
w'atches and guards the rights guaranteed by the 
Constitution and in exercising ils functions it has the 
power to set aside an Act of the Legislature if it i.s in 
violation of the freedoms guaranteed by the Con- 
stitution. Chintamanrao v. The State of Madhya 

Pradesh, 1950 S C J 571 : 1950 SCR 759 : 64 Mad 
L VV 370; 1951 All L j (SC) 82 : I L K (1951) Hyd 
221 : AIR 1951 S C 118 (119, 120) (Pt A) (Prs 7, 9). 

Arts. 19 (6), 19 (1) (g) — Restrictions on the 

trade or profession of prostitutes — N’alidity of Sup- 
pression of Immoral Traffic in Women and Girls .Act 
(1950)— Entire Act is valid except, Ss. 20 and 4 (2). 
1959 All W R (HC) 509 : 1959 All Cri R 427 : AIR 
1959 All 57 (59, 61, 66) (Pt B) (Prs 2. 3, 4, 20). 

^Overruled on another point in AIR 1904 S C 410]. 

• Art. 19 (6) — Reasonable restrictions— Test. 

The decision of the (juestion a.s to what is a 
reasonable restriction in public interest will have to 
depend upon the nature of the business, the place 
and time where it is intended to be carried on, its 
effect on others, the .^tage of social development and 
on many other factors which might change with the 
passing of time and wdth the development of society. 
The Judges on whom lies the duty of deciding this 
question will have to consider it divorced as far as 
they can, from their osvn personal political or econo- 
mic views. The decision might also w^ell differ not 
oiily with the t>peof legislation which comes under 
reviev/ but a'so with the nature of the activity that 
the legislaticm was intended to regulate or to stop, 
due regard being given to the view expressed by the 
citizens through their Legislatures. 

It cannot be said that the expression “reasonable 
restrictions” in .Art. 19 (0) can never in any circum- 
stance exclude complete prohibition. Reasonable 
restrictions in the interests of the general public may 
in certain circumstances mean complete prohibition; 
and it will be for the Courts to judge w'hether in a 
particular case complete prohibition amounts to 
more than a reasonable restriction in the interests of 
the general public. That is a responsibility which, 
under the Constitution, the Courts cannot escape. In 
exercising its power the Courts will however, exercise 
the greatest care. Moti Lai v. Slate of Uttar Pradesh, 
ILR (1951) All 269 r AIR 1951 All 257 (2G9, 270, 
^71) (Ft G) (Prs 57, 61, 65, 06, 67) (f^B). 

Arts. 19 (1) (g) and (0) and 14 — Bombay Police 

Act (22 of 1951), S. 33 (1) (w) — Rules under — 
Rule 13-A (4)— Validity— li unreasonable restriction. 

Where the question is one of policy underlying the 
law’ as to how the law i.s to be enfoiced and as to how 
the provisions of an Act are to be carried out, then a 
discretion conferrtd upon an authority, be itunfetter- 

ed. uncontrolled and absolute, is not had. AIR 1954 
S C 465 and 58 Bom L R 221 anti aIR 1959 Btm 20 
I'oH. 

The term ‘suitable’ as used in R. 13-.A (4) of the 
Rules framed under S. 33(1) (w') of the Boinhav i'olice 
Act, 195 L. means suitable for the purpose of keeping 
a place of public entertainment. The suitability of a 
person means his suitabi'ity for holding or continuing 
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to hold a licence for keeping a place of public enter- 
tainment. It is not suitability dependent upon the 
arbitrary will or fancy of the authority. There is a 
clear policy laid down in the Act and R. 13-A is 
intended to subserve that policy. The discretion is 
conferred upon the Commissioner of Police by the 
said Act to carry out and effectuate that policy. It 
has to be exercised according to rules of reason and 
justice, according; to law. The rule imposes reason- 
able restrictions in the interest of the general public 
within the meaning of Art. 19 (fi) of the Constitution. 
60 Eom LR 1314: AIR 1959 Bom 346 (352, 353) 
(Pt B) (Prs 15. 18). 

Art. 19 (6) — iMunicipalities — C. P, and Berar 

Municipalities Act (1922), Section 179 — Bve laws 
under— Bye- laws Nos. I and 14 (i) and (ii) — Validity 
—Do not contravene Art. 19 (1) fg)— Test of rea- 
sonableness of restrictions — See Municipalities — 
C. ?. and Berar M micipalities Act (2 of 1922), S. 179. 
AIR 1959 Bora 112. 

Arts. 19 6) and 19 (1) (f) — Bight to carry on 

business — Reasonable re-itrictions — Section 376, 
Bombay Provincial Municipal Corporations Act does 
not constitute an unreasonable restriction on the 
fundamental right of the timber merchant to carry on 
his business which has been granted to him under 
Art. 19. 59 Bom L R 129 1 ILR (1957) Bom 147 : AIR 
1959 Bom 26 (30) (Pt D) (Pr 15) (DB). 


Art. 19 (6) — Whether restriction is reasonable 

or not must not be judged in abstract. 

It is true that when a restriction is imposed upon 
the right of the citizen guaranteed to him under 
Art. 19. it is for the State to justify that restriction. 
But whether a restriction is reasonable or not must be 
judged not in abstract but in the context of the times 
and in the context of social needs and social urges. 
ILR (1955) Bom 870 : 57 Bom L R 892 i AIR 1956 
Bom 21 (24, 25) (Pt A) (Fr 8) (DB). 


d Arts. 19 (1) (g) and 19 (6) — Section 61-A of 

Calcutta Police Act and S. 38-A of Calcutta Sub- 
urban Police ^ct and notification of Police Com- 
missioner banning use of cycle-carts-'\'alidity. 

Section Ol-A of the Calcutta Po ice Act and S.38.A 
of the Calcutta Suburban Police Act and the notiGca- 
tions thereunder of the Police Commissioner with the 
previous consent of the State Government banning 
the use of cycle-carts within the area of Calcutta and 
Its suburbs were challenged on the ground that they 
were procedurally unreasonable, and that the whole 

subjective satisfaction of the 

rolice Commissioner. 


Held, that the impugned actions were not judicia 

u were executive and administra^ 
Whether on the particular facts of each case rest 

aon imposed was reasonable or not, was to be jud 
on the individual merits of the particular restricti 
A representative and responsible State Governir 
might be assumed to act reasonably before givine 
sanction (AIR 1957 S C 896 (900-901), Rel.^.)- ^ 
notiGca ion banning the use of cycle-carts wa 
reasonable restriction within the meanirg of cl (6 

AIR air 1951 Cal 90 

AIR 1953 S C 3T3 AIR t954 
U,o; r Banga Malbahi C>cle Mazd 

n3 AIR ’i 65 Cal V 


• -Art. 19 (1) (g) and 
tion — Test — Calcutta 
(1) (b) — If ultra vires* 


— Unreasonable restric 
Municipal Act (1951), S. 437 




the fundamental right guaranteed under Art. 19 (1) 
(g) and is, accordingly ultra vires the Constitution. 

In order to determine the reasonableness of any 
such restrictions the Court can and should examine 
both the substantive and the procedural aspects of 
any impugned restrictive legislation. AIR 1950 S C 
2U and AIR 1952 SC 196 and AIR 1951 S C 118, 
Applied. 

The impugned provision makes the opinion of the 
Corporation as to any purpose being dangerous to 
life, health or property, etc., conclusive. It also makes 
that opinion non-justiciable, notwithstanding the 
requirement of the Constitution that the restriction 
must be reasonable. 

The whole of the provision contained in cl (b) 
must be struck down as voi i. It is not the business of 
the Court to hold a part of a single scheme void, 
leaving the other part intact. To do so would amount 
to effecting an amendment of the provisions, which 
is the business of the legislature. 65 Cal W N 346 : 
1961 (1) Cr LJ 248: ILB (1961) 1 Cal 537 : AIR 
1961 Cal 121 (122, 123) (Prs 4, 5, 6) (DB). 


—Art. 19 (1) (g) and (6) — West Bengal Soft Coke 
Distribution Order (1955), Para. 3 (b) and (c)— Vali- 
dity. 


The definition of the words ‘Director’ and the ‘Dis- 
trict Magistrate* as given in Cls. (b) and (c) of para. 3 
of the Order, in so far as they include persons other 
^an the Director, Consumer Goods. Department of 
Food, Relief and -upplies, West Bengal or the District 
Magistrat© of a Districty is bad as being an unreason- 
able restriction on the fundamental right under 
Art. 19 (1) (g). but the order in so far as it confers 
power upon the Director or the District Magistrate 

respectively, does not offend the test of constitutiona- 
lity. 


neid 


mat tne oraer or delegation passed by the 
District Magistrate, 24 Parganas, in purported exercise 
of his powers under para. 3 (c) of the Order by which 
he authorised all Sub-divisional Controllers of Food 
and Supply Department in 24 Parganas to perform 
the functions of the District Magistrate under the said 
order in their respective sub-divisioLS was bad and 
therefore the order of the Sub-divisional Controller 
ot lood and Supply, Barrackpore, must be struck 

^ without authority. 

(’60) 64 Cal W N 521, 


4 • « « O 


^*7 


oiiiuKe iNuisance 

If /^^stnctions placed on fundamental 

right— Reasonableness. See Bengal Smoke Nuisancp 
Act (3 of 1905). AIR 1959 Cal 397. ^«>sance 


4 V • 




• - 4 .7 A * — ItlEDt Ot 

1866) s'sol!" "‘“’“‘"-(Calcutta Police Act (4 of 

Where a law such as S. 39, Calcutta Police Act 
lafp, restrictions calculated to ensure public 

safety, peace and tranquillity, a private citizen cannot 
openly violate the restrictions merely because he ques 
P^oPJ'ety of the executive order l7 is True 

thfms^elvT°burihT"°‘ T be “ 'aw unto 

from thTr^.T^ 'he required corrective must come 

rom the Court, which alone can decide whether the 

limits of law have been transgressed or nT and nT 
from a private cilizen 62 Cal W N 799 - IQ^O Vri* T i 
180 i AIR 1959 Cal 123 (128) (Pt H) (Pr 19?f ^ ^ 

— Re^trict?onVJn^ ““ Right to ply rickshaws 

i estrictions on — Reasonableness —(Calcutta Hack 
law nTff Ss. 8, 9 and 71 - Bye 

law 13-A framed under S. 71) ^ 

a bar- 

fundameXl strange to talk of the 

beings and exploit a few hapless human 

oeings, and transform them into beasts of burden, 
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transporting heavy loads on superheated asphalt 
roads, in tropical sun and shower, for a miserable 
pittance. The police authorities and the Corporation 

have onerous responsibilities to discharge. Therefore 
it is by no means unreasonable to confer a degree or 

control in their hands, so that the number ot vehicles 
of a particular description, using the roads, can be 

be left to the discretion, g:>od sense and 
admit istrative experience of the executive authorities, 
or a public body like the Corporation of Calcutta, to 
arrive at a figure which constitutes the outer margin 
of safety. Provided it is done honestly and bona fide, 
the High Couit cannot substitute its own views for it. 

In this view, Ss. 8 and 9, Calcutta Hackney Carriage 
Act, 1919, and bye law 15-A framed under S. 71 ot 
the Act, under which power is granted to the Regis- 
tering Authority to limit the number of licenses it 
there happens to be too large a number ot such vehi- 
cles on the road, are intra vires and valid. 

The rickshaw owners cannot be said to be prevented 
from carrying on their business of rlcksliaw pl3ring 
totally and for all times to come. The bye-law is a 
reasonable restriction upon the fundamental right ol 
the rickshsw owners to carry on the business ot their 

choice. AIR 1951 S C 118; AIR 1950 S C 100 : AIK 
1953 S C 79, Disting. 59 Cal W N 21o : AIR 19o5 
Cal 417 (418,419) (Prs 12, 15). 

Art. 19-Guiarat Denatured Spirituous Prepara- 
tions Rules (1962), Rr. 22. .32 i9), (10). 37- Validity 
Rules are covered by Art. 19 (6). 

The question as to the reasonableness of a;statute or 
a rule is always a justiciable question. Rut no abstract 
proposition can be laid down as a conclusive test ot 

reasonableness and therefore, whenever a statute or a 

rule is being challenged on the ground or its 
unreasonable or excessive, it becomes the duty ol tlie 
Court to look into the nature ol the restriction and 
come to its conclusion from the circumstancts oi 
each case. While dealing with such a question, the 
Court has to take into consideration (1) the nature ot 
the right claimed, (2) whether the impugned restric- 
tion is necessary in relation to the object sought to he 
achieved, and (3) even when such a restriction is 
necessary, whether it is excessive and dispropoi* 
tionate and whether it unduly interferes with the 
rights of the subject. While considering the question 
of reasonableness or otherwise of a restrictioa either 
under a statute or a rule, the Court has to consider 
not only the nature <Df the right restricted, but also 
the circumstances necessitatn g the re^tnctl^n. The 
mere fact that the Bombay Prohibition Act contained 
Ss. 21 and 21A cannot by itself be a ground to hold 
that further measures to prevent the miscmet are 
unreasonable. Reports received from tbe 1 rohibition 

Officers of the State indicated large scale use 


of 

b rench Polish and ^ aniish for potable purposes and 
it was to prevent such misuse of denatured spirituous 
preparations, '.like brench Polish and Varnisn, that 
Chapter IV-R of the Act containing provisions lor 
control and regulation of trade in such preparations 
had to be enacted. It was in tliese circumstances that 
the Government of Ciujarat framed (nijarat Denatured 
Spirituous Preparations Rules The State Cjovernment 
had already taken steps to ensure that bona .i<le users 
ot such preparations did not suffer and it wa^ tor 
that purpose that exemptions were granted tor posses- 
sion ami use of Pre..ch Polish and \ arnish in certaiii 
(luantities to carpenters and artisans actively engaged 
in tlie pr<dession of polishing wooden articles and 
making furniture, brench Polish and \ arnish are 
apparently not meant for human consumption, but 
there was evidence with the State (.overnment of a 
large scale misuse of French Polish and \ arnish lor 
potaale purposes, particularly amongst illiterate and 
Ignorant people, that the preparations which were 


being imported on a large scale in the name of french 
Polirh and Varnish were neither genuine Frencb 
Polish nor Varnish but intoxicating liquors capable o. 

being used lor potable purposes containing uegligib.e 

proportions of other solid ingredients which could be 
amoved by precipitation, it was to preven biu 
mischief that the import of French and 

Varnish had to be regulated by the issue ot 
The rules framed by the State Government did not 
envisage prohibition of import, sale, possession, u.se, 
etc. of French Polish or Varnish for genuine 
The object in making these rules was to prevent abuse 

of detutured spintuaus 

Polish and Varnisli, and thertby t^o 

policy of prohibition as directed by Art. 4 , ot the 

Constitution and adapted by the State 
while enacting the Bombay Prohibition Act. Sinca 
the ruleb were made to meet the situation which na 
arisen owing to the unregulated import and sale ot 
these two commodities which made the abuse of these 
articles possible, the objecc of proviOing lor these 
restrictions cannot be said to prevent ^hejegitimate 

use ot genuine French Polish and Varnish, but • i 
regulate its use. possession, sale, import ^Ic., as to 

render its abase and mischiet impossible. Rules 2-, 

32 and 37. except for the proviso to R. 22 and the 
provision for the vend tee T 
restrictions covered by cl. (6) of 

tution. (1964) 4 Guj L R 1033 : ILR (1964 Guj 96 . 
4TR 1964 Cui 59 (76. 77) (Pt G) (ers .U, 32. 33) 

(DB). 

Art 19 (0) — Power of Court to decide reason- 
ableness of legislation. 1952 Mad W N 9l3 : (1052) 

2 Mad L J 894 : 66 Mad L W 85 : ILR (19o3) Mad 
304 : AIR 1953 Mad 279 (294 to 296) (Pt M) (Prs 44, 

46, 51, 53) (OH). 

Art. 19 (6) — “Reasonable.’* 

What is reasonable within the meaning of Cl. (0) oj 
Art. 19 of the Constitution of India has to be decided 
liy a Court of law and in doing so the Court has got 
to see both the substantive as well as the procedural 
asoects of the question. C^ase-Raw Ref. 1953 R R ^ 
311 : 1953 Cri R J 1283 : IRB (1952) 2 Ra] 993 i 
air 1953 Raj 162 (l66) (Pt A) (Pr 17) (DB). 

16. “Interests of the general public". 

See also Ibid, Note 15. 

0 Art. 19(1) (f) and (q) and CIs. (5) and (6) — 

Reasonable restrictions on fundamental rights under 
19 — Test of reasonableness — “Interests oi the 
general public ’ — What amounts to — Rule ot evi- 
dence casting burden ot proof upon person from 
whom specified goods have lieen seized, to establisti 
that they are not smujigled — Whelher vmlates 
Art 19 (1) (f) and (g) and is not saved by CIs. (5 ! and 
(e) — Sea Customs Act (1878). S. 178A— Not coiistitu- 
tiornlly -invalid - AIR 1959 Mad 142, Reversed; 
Decision of K. T. Desai J. in 62 Bom R R 1043, 
Overruled Collector of Customs v. Sampathu 
Chettv, (1962)1 SCJ 68: 1962 Mad !. J (Cn) 1 ; 
(19623 1 Madl.j (SR) 43 : (1962) 1 An W R (S C) 
43 : 1962 (1) Cfi R J 364 : AIR 1962 S C 316 (332, 
333, 334,. (Pt A) (Prs 35. 36). 

• Arts. 19 (1) (f) and (g), 31 and 14 — Imports 

and Exports (( ioiitrol l_ -ict (1947', .S. 3 — lInpo^t^ 
(Control) Order (195 >;, Para. 6 (h) — \ alidity — 
Canalization of ioiports through special or specu 


alized agencies or channels — Refusal ot import 
licences to applicants outside agencies or channels 
whether contravention of .Art. 19 1 ) J) and (g) or 
Art. 31— Restriction on light to carry on trade if 
can be attacked as not in the interests of general 
ptiblic. Class C. f. and U. Assocn. v. Union ot India, 
AIR 1961 S C 1514 (1516, 1517) (Prs 5, 6, 7). 



88 


C0NSTITUT10x\ OF INDIA (1950), Art. 19, Note 16 


• Arts* 19. 14 and 21 — Supreme Court Rules — 

O. 4\, R. 24— Rule 24 is not discriminatory so far as 
the precincts of Supreme Court are concerned and 
does not infringe Art. 14 of Constitution — So also 
it does not infringe Arts. 19 and 21 — It is in interest 
of general public to exclude touts from precincts of 
Supreme_ Court — Word ‘Life’ in Ait. 21 does not 
include livelihood. See Supreme Court Rules, O. 4-A, 
R. ::4. AIR 1960 S C 932. 

Art. 19 — Reasonable restrictions — Coir In- 


clustry Act (1953), S. 26 — Rules under, Rr. 18 19, 

20 (1) (a), 21 and 22 (a)— Validity, 

As the regulation of the coir industry is in the 
public interest, it would be for the rule-making 
authority to decide which test would meet the re- 
quirements of public interest and what method would 
be most expedient in controlling the industry for the 
national good. Control and regulation of any trade 
though reasonable within the meaning of Art. 19, 
sub-art. (6), may in some cases lead to hardship to 
some persons carrying on the said trade or business 
H they aie unable to satisfy the requirements of the 
regulatory rules or provisions validly introduced- but 

once It is conceded that regulation of the trade and 

Its control are justiBed in the public interest it would 
not be open to a person who fails to satisfy the rules 

fundamental right under 
Art. 19 (1) (g) and challenge the validity of the regula- 
tion or rule in question. Hence the challenge to the 
vahcity of the rules on the ground of Art. 19 of the 
Constitutmn must iail. P. V. Shivarajan v. Union of 

^ ^ ^ Supp 1 S C R 779 : 1959 

C*1 L J 214 : AIR 1959 S C 556 (559) (Ft B) (Pr 7). 

D -^*'^•19 (1) (a), 19 (2) — Validity of U. P. Soecial 
Powers Act (14 of 1932). S.3 -If Offends Art. 19 nUa 

1955 Art. 19 (2) - See Ibid, Art. 

-in 'u® interesis of public 

oruer and in the interests of the general public.” 

usil general public" 

'V'der import iLn L 
words “in the interests of public order,” used in 

Stn ■-estriction, therefore, on the rieh 

be t of fndia mav 

Older ® of maintaining public 

nnwL^Tl, J® 'f’® interests of the general 

SbC" s rcta'if i;,' is'r'-j' 

...d .ad la co„„.di,„i;,oMoa rtlh "h, "0“. 

19ol Bom 459 (464) (Pt B) (Pr 10) (DB) ’ 

S- 47*1) '(a)” A°IR igls Cal 652. 
Public”-inte%*,^e’taTion.“ '"‘erests of general 

cSutl^n'’lLT'^r^^^^^ '°f“ ‘he 

may wdl be that legislation interest”, and it 

of arsons or a limited area miahV°® n limited class 
in the public interest tbont^ h. Ti'- ‘‘f >®gisIation 
of India might not bVdirtltlv tL‘’t'’i‘®u°^ "‘h,®^ P^ts 
lahon. Iswari Prosad Goenka^v ^“®h legis- 

. 191 AIE 1952 Cl 275 Cs) ”27S-,"n?,"ipp,3<; ~ 


Art. 19 (5)— "In the interests of general public’ ' 

—West Bengal Bargadars Act (2 of 1950), S. 5. 

The subsequent words "the interests of any Sche- 
duled Tribe” do not act as qualifying adverbs on 
the previous expression “in the interests of the gene- 
ral public.” The words in the interests of the general 
public” must be given their plain meaning. That 
plain meaning is that it includes even sections of 
general public. General public will include a fairly 
substantial section of people who constitute the class 
of Bargadars in West Bengal. They are just as much 
a part of the general public as anybody else. But in 
considering whether Act 2 of 1950 is in the interests 
of the general public the cause of the Bargadars is 
not the only criterion. The legislation is also in the 
larger interest of the owners of the lands. Then 
again there is the interest of the agricultural lands in 
the country which is also an interest for the general 
public. The historic considerations and the present 
situation alike stamp this legislation with overwhelm- 
ing public interest. The Bargadar Act 2 of 1950 is 
thus "in the interests of the general public” within the 
meaning of the Constitution. 89 Cal LJ 15:56 Cal 

W N 325: AIR 1952 Cal 184 (186) (Pt B) (Prs 13, 13a, 
13c) (DB). 

Art. 19 (6)— Reasonable restrictions in the inte- 
rest of general public — Test. 

The expression ‘reasonable restrictions in the 
interest of the general public’ in Art. 19 (0) is of 
wide import. All legislation directed to the preserva- 
tion and protection of safety, health, morals and 

pneral welfare of the people would thus be in the 

interest of the general public’. Similarly, preserving 
Its people from impasition, fraud and deceipt would 
also be a legitimate object of its policy, as it wouli 
undoubteJly beinthe interest of the general public 
I he test of reasonableness is in the fact that the 
means adopted by the legislature have a fairlv ap 

iif fi ITof 

-—Art. 19 (6)— "Interests of the general public” — 
Meaning of. k> u y. 

It IS not correct to assume or postulate that a re- 
striction or regulation imposed must flow from the 

inherent nature of the trade intrinsic to the com- 
modities dealt with or the articles manufactured, and 
could not be found on public interest orginatinc in 

factors extrinsic to the trade The re«.-tnVi,'yr c ® 

ted by sub-Cls. (2, to (6) follow a Sern°“vif ^Tha? 

they are imposed by the legislates for reasons of 

public policy. Public policy may spring by reason of 

the principles of common law, like decency morals 

"ii’Sv '■'I' i»3or„ 

might therefore itself be the foundad^n^iA^^^if® 


f 

Land Rev^Vui Code‘frr^" ' ^erar 

of gene^l pubic Act is in interests 

in^the®raTe're^?°of^ae''nri ^od® (Amendment) Act is 
object is to amdiora*te the ®^®t° though its 

of persons. For one ^ 

land reforms. Then ^ scheme for 
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the general public are necessarily bound up with the 
interest of this class. A law enacted for the benefit of 
a class must in this context, be regarded as a law 
made in the public interest. 1953 Nag L J 199 : ILR 
<1952) Nag 736 : AIR 1953 Nag 40 (50) (Pt K) 
(Pr 46) (DB). 

Art. 19 (6) — “Reasonable restrictions” — “In the 

interest of the general public” — Meaning and signific- 
ance in Act — Restrictions on right guaranteed by 
Art. 19 (1) (g)— Reasonableness — Test of — Orissa Act 
36 of 1947— If void or is saved by Art. 19 (O'! — See 
Orissa Motor Vehicles (Regulation of Stage Carriage 
and Public Carrier’s Services) Act. AIR 1952 Orissa 42. 

Art. 19 (6)— “Reasonable” and “interests of the 

general public,” 

Per Narasimham J. — The expressions ‘reasonable’ 
and ‘the interests of the general public’ are both elastic 
-terms and a discussion about the full import of these 
expressions necessarily involves a discussion of the 
political, social, and economic problems of the pre- 
sent day not only in this country but all over the 
world. AIR 1952 Orissa 42 (46) (Pt H) (Pr 10) (DB). 

Art. 19 (5) — 'In the interest of the general pub- 

4ic’ — Meaning of — (Cantonments Act (2 of 1924), 
S. 258 — Section, if in the interests of general pub- 
lic). 

The expression ‘general public’ is wide enough to 
include a section ot the public. It is in the interests of 
■the general public that the armed forces and those 
connected with them should be protected from the 
evil influences of disorderly persons who aie liable to 
be externed under the provisions of S. 238 of the Act. 
interests of the general public cannot be deemed to 
be syuoymous with interests of the public of the 
whole of the country. A legislation meai.t for the 
fjeneBt of a well defined class will be deemed to be in 
the interest ot general public regardless of the small- 
ness of the number of persons primarily benefited by 
the legislation. 59 Pun L R 289 ; 1957 Cr L J 1173 i 
I L R (1957) Puni 1388 : A I R 1957 Punj 244 (248) 
<Pt A) (Pr 5) (DB). 

Art- 19 (2)— Or. P. Code. S. 144 falls within 

ambit of Art. 19 (2). 

Section 144 Cr. P. Code, has been designed to im- 
pose restrictions on the exercise of the right of free- 
dom of speech and expression in the interests of pub- 
lic order. 58 Pun L R 464 : 1957 Cri L J 88 i 1957 
.All W R (Sup) 2L : I L R (1957) Punj 218 ; AIR 1957 
Punj 1 (4) (Pt E) (Pr 10) (DB). 

Art. 19 (1) (a)— S. 144 Cr. P. C., whether ultra 

vires. See Criminal P. C. (1898), S. 144. ILR (1957) 
t^un] 386. 

Art. 19 (1) (f) and (g)— Sea Customs Act (1878), 

S. 178- A— Rule of evidence contained in S. 17S-A — 
Rule is not unreasonable. 

The rule of evidence contained in S. 178-A of the 
Sea Customs Act, 1878, is in the interest of general 
public. It is not correct to say that the rule travelled 
beyond the due bounds of reasonableness because it 
cannot be said that the social good to be achieved by 
this kind of legislation is disproportionate to the im- 
portance of the object to be achieved by it, namely, 
the prevention and eradication of smuggling. A I R 
1962 SC 316, Poll.; A I R 1959 Mad 142, held no 
longer good law. 1962 Raj L W 492 : I L R (1962) 
12 Raj 469 : 1962 (2) Cr L J 584 (587) (Pt A) (Pr 12) 
(DB) (Raj), 

® Art. 19 (5) and (6) — “Interests of general pub- 
'iic”. 

■ expression “general public” is wice enough to 
'■.nclude a section of the public and provisions for the 
■safeguarding of the religious institutions of a parti- 


cular faith and the avoidance of friction and mis- 
management will have to beconsideied as “reasonable 
restrictions’ in the interests of ihe general public. P.M. 
Bramadalhan Nambooripad v. Cochin Devaswom 
Board. 1955 Ker LT 516 ; ILR (1955) T C 741 : AIR 
1956 Trav.Co 19 (22) (Pt D) (Pr 10) (FB). 

• Art. 19 (5) — ‘General public”— Scope. 

The expression ‘general public’ in .Art. 19 (5) is 
wide enough to include a section of the public and 
the removal of the grievances of a particular section 
is very often in the interests of the public generally. 
Jamath Mosque v. Vakhan Joseph, 1955 Ker LT 406 1 
ILR (1955) T-C 428 J AIR 1955 Trav Co 227 (229) 
(Pt D) (Pr 11) (FB). 

17. “public order”. 

• Arts. 19 (1) (c), (4), 309— ‘In the interests of 

public order’ — Connection of restriction with pub- 
lic order must be shown to be jationaliy proximate or 
direct — Central Civil Services (Conduct) Rules 
(1955), R. 4-B— \'alidity — Restriction imposed by 
rule is not reasonable — Rule is ultra vires. 

The words ‘public order' must have the same 
meaning in both Cls. (2) and (4) of .Vrt. 19. In Cl. (2), 
public order is virtually synonymous with public 
peace, safety and tranquillity. The denotation of the 
said words cannot be any wider in Cl. { 4 ). A restric- 
tion can be said to be in the interests of public order 
only if the connection between the restriction and the 
public order is proximate and direct. This interpreta- 
tion is strengthened by the other requirement of CL 
(41, that, by itself, the restriction ought to be reasona- 
ble. A restriction which does not directly relate to 
X^ublic order cannot be said to be reasonable on the 
ground that its connection with public order is 
remote or far-fetched. Therefore, reading the two 
requirements of Cl. (.4), it follows that the impugned 
restriction can be said to satisfy the test of Cl. (4) only 
if its connection with public order is shown to be 
rationally proximate and direct. A I R 1960 S C 633 
and A I R 1950 F C 67. Rel. on. 

The fundamental rights guaranteed by Art. 19 can 
be claimed by (Government servants. The validity of 
R. 4-B of the Central Civil Services iConduct) Rules 
(1955) has to be judged on the basis that the (iovern- 
ment servant and his co-emplovees are entitled to 
form association or unions. R. -1 R imposes a restric- 
tion on this right. It virtually compels a Government 
servant to withdraw his membership of the Service 
-Association of Government servants as soon as recog- 
nition accorded to the said association is withdrawn 
or if, after the association is formed, no recognition is 
accorded to it within six months. 

It is quite possible that recognition may be refused 
or withdrawn on grounds which are wholly uncon- 
nected with public order an i it is in such a set up 
that the right to form association guarani eed by Art. 

19 (1) (c) is made subject to the ligoious restriction 
that the association in question must secure and conti- 
nue to enjoy recognition from the Government. 
Therefore the restriction thus imposed would make 
the guaranteed right under Art. 19 (1) (c) ineEective 
and even illusory. The impugned R. 4-B is therefore 
invalid. O. K. Ghosh v. Ex. Joseph, (1962) 2 Lah 
L J 615 : (1963-64) 24 F J R 115 : (1962) 5 Fac L R 

511 » (1963) 2 S C A 117 : (1963) Supp 1 S C R 789 i 
(1963) 1 S C W R 168 1 66 Bom L R 93 ; 599 i 1964 
Mah L J 509 j 1964 M P L J 599 : A I R 1963 S C 

512 (814, 815. SIG) (Pt B) (Prs 10. 11, 12). 

• Arts. 19 (1) (a) and 19 (2) — Pepsu Police (In- 

citement to Disaffection) Act U of 1953), S. 3— Provi- 
sion is not violative of Art. 19 (1) (a), as it is in the 
interest of securing public order it is saved by Art 
19^2). See Pepsu Police incitement to Disaffection) 
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Act (1 of 195S), S. 3. 1962 (2) Cr L J 247 : AIR 1962 
S C 1106. 

• Art. 19 (1) fa\ (b), (2) and (3) — Anticipatory 

restrictions— Validity. 

Both in Cl. (2) (as amended in 1951) and in Cl. (3) 
oi Art. 19 power is given to the legislature to make 
laws placing reasonable restrictions on the exercise of 
the rights conferied by these clauses in the interest, 
among other things, of public order. Public order has 
to be maintained in advance in order to ensure it and, 
therefore, it is competent to a legislature to pass a 
law permitting an appropriate authority to take 
anticipatory action or place anticipatory restrictions 
upon particular kinds of acts in an emergency for the 
purpose of maintaining public order. Anticipatory 
action of the kind permissible under S. 144, Cr P. 
Code is not impermissible under els. 12) and (3) of 
.‘\rt. 19. Babulal Parate v. State of Maharashtra, 
(1961) 1 S C J 524 1 (1961) 1 An W R (S C) 154 : 
(1961)1 ML J (SC) 154: 1961 MLJ (Cr) 297: 
1961(2) CrLJ l6»a961)2SC A 497: (1961) Andh 
LT610: (1961) 2 Ker L B 327 i 1961 S C D 597 : 
AIR 1961 S C 884 (891) (Pt F) (Pr 28). 

• Art. 19 (1) (a), (b). (2), (3)~ Order under 

S. 144, Cr. Pi Code — Validity — Dispute between two 
Textile Unions Order under S. 144 restricting acti- 
vities of general public in particular area. 

It would be extremely difficult for Magistrate to 
differentiate between members of public and members 
of the two textile unions. If any members of public 
unconnected with the two textile unions wanted to 
exercise rights restricted it was open to them to 
move the District Magistrate and apply for modiEca- 
tion ot the order by granting them exemption from 
thQ restrictions placed by the order. Babulal Parate v 

State of Maharashtra, (1961) 1 S C J 524 : (196 0 1 An 
WR (SC) 154: 1961 MLJ (Cr) 297 • (1961) 1 
M L J(S CJ 154 : 1961 (2) Cr L J 16 : (1961 2 S C A 
497 : 1961 An LT 610 : (1961) 2 Ker LR 327 -1961 
sc D 597 : AIR 1961 S C 884 (89ir(Pt H? (p;/^ 

^2), (3) -Order under 
S. 144, Criminal 1 . C. —Order only excepting funeral 

processions and religious processions from Us operT 

Ttu wanted to take out a procession for 

some other pur^se which was lawful, it was op^n to 
him under S. 144, sub-s. (4) to apply for an alte^tion 
of the order an^d obtain a special exemption — Mere 
omission ol the District Magistrate to make the 

exemption clause of the order more comprehensive 
would not vitiate the order on the ground that it 

’c^n9V?i9'6*riia^c.i1 V"ri^ 

k&ZlVlTew ! (l96l/?Ve 

1961 S C 884 (891) (Pt I) (Pr 3 ^ ^ ^27 . AIR 

S* m, Cn|m\Ll P: ClIVroLifing^^^^^ 

gans-- h®as nfcessarilV to S^uS"ood7n?he f 

o place unreasonable restriction onThe 
free speech of citi;^ens. Babulal Pirate v®^ St:,/ 

•MR 1961 S C 884 (891. 892i (Pt J)’(L 33)'A ” = 

of public order* ‘interest 
V. P. Special Powers Act 3 of 

of severability. ’ ^932-If void - Doctrine 


By the amendment of Art. 19 (2) by the Consti- 
tution (First Amendment) Act, 1951, the wide concept 
of ‘public order’ is split up under different heads. 
All the grounds mentioned in Cl. (2) can bs brough 
under the general head ‘public ordtr* in its mos 
comprehensive sense, ft can be postulated that ‘pub- 
lic Older’ is synonymous with public peace, safety 
and tranquillity. 

The distinction between the phrases ‘in the interest 
of public order’ and ‘for the maintenance of public 
order’ does not ignore the necessity for intimate con- 
nection between the Act and the public order sought 
to be maintained by the Act. 

The limitation that the restrictions shall be reason- 
able brings about the same result. In order to be rea- 
sonable the limitation must have a proximate connect 
tion with ‘public order* and not one far-fetched, 
hypothetical, problematical or too remote. AIR 1950 
F C 67, Applied. 

By S. 3 of the U. P. Special Powers Act, 1932. any 
instigation not to pay or defer payment of any exac- 
tion or even contractual dues to Government autho- 
rity or a land-owner is made an offence. It was held 
that there is no proximate or even foreseeable connec- 
tion between such instigation and the public order 
sought to be protected under this section and that it 
is void. Under Art. 13 (1), laws in so far as they are 
inconsistent with the provisions of Part 3^ are void 
only to the extent of such inconsistency. But this 
implies that consistent and inconsistent parts of a law 
are severable. 

The provisions of S. 3 of the Act are so inextricably 
mixed up that it is not possible to apply the doctrine 

ot severability so as to enable the court to affirm the 

validity of a part of it and reject the rest. The entire 
section therefore must be struck down as invalid. 
Supermtendent Central Prison, Fatehgarh v.-Dr. Ram 
A anohar Lohia, 1960 All L J 320 : ILB (I960) 1 AD 
407 : I960 S C J 567 : 1960 MLJ (Cr) 340 • 1960 C- 

^6 ^ n C) 247 : I960 All Cr R 
166 • (1960) 2 S C R 821 i A I R 1960 S C 

to e«, 6,1. M2) (Pr. 9, 10, U t“ W; i8. 20) ‘ 

)*7rdS.Vo11,r.i“ 

are words of great 
amplitude and are much wider than the words ‘‘for 

maintenance oi . The expression ‘in the interest of’ 

makes the ambit of the protection very wide for a law 

may pot have been designed to directlv maintain the 

public order or to directly protect the general public 

en Sfd ’’in haveTe^n. 

enacted in the interests of' the public order or the. 

Rel oi ^ase may be. AIR 1957 S C 620< 

88 • l° 58pc C P“°)ab. (1958) S C I 
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immediately or in the remote future. If there is no 
such possibilitv, surely the interest of public order 
cannot be said to be aflected. The resiriction must 
not be given more prominence than the fundamental 
liberty assured. Further, the words ‘interest of public 
order* should not be so amplified as to enable the 
fundamental right guaranteed by Art. 19 (1) (a) to be 
swallowed up by the application of Art. 19 (:i). Bam 
Nandan v. State, 1958 All L ] "/QS : 1958 All W R 
(HC) 796 * 1959 Cr L J 128 : 1959 All Cr R 1 : ILR 
(1958) 2 All 84 : A I R 1959 All 101 (104. 105, 114, 
115) (Ft D) (Frs 7. 50) (FB). 

[Reversed on another point in A I R 1962 S C 955,] 

• Art. 19 (1) (a), (2) -S. 99A, Criminal P. C. does 

not contravene Art 19 (1) (a) and conies under 
Art, 19 (2)-{Criroinal P. C. (1898), S. 99A). 

(Per Special Bench) — Section 99 a, Criminal P. C., 
does not take away the right to write and publish 
books. People are at liberty to write books without 
offending deliberately the religious sentiments of the 
other citizens who are as much entitled to certain 
freedoms as the petitioner himself. Section 1)9-A does 
not place a total prohibition on the exercise of the 
fundamental right guaranteed to a citizen. It only 
empowers the Executive to take action in the interest 
of public order etc., in the eventualities mentioned in 
the section. The provision is conceived in the interests 
of public order, decency or morality etc. Hence the 
restriction placed by this statutory provision on the 
freedom of expression is a reasomble one and as such 
it falls within the reservation under Cl. 2 of ihe 
Article. Consequently, it is not open to any objection 
based on the Constitution. 

The expression ‘in the interests of’ used in Art. 19 
(2) is ot wide connotation. So any law penalising 
activities which have a tendency to cause public dis- 
order is within the scope of authoi ise<l limits. The 
impugned section, therefore, comes within the range 
of Cl. 2 of the Article. The restriction imposed .by 
S. 99-A, Criminal P. C., is not disproportionate to the 
evil sought to be remedied. Section 99-A, Criminal 
P. C. is liOt hit at by Art. 19 of the Constitution and 
its validity cannot be impeached. N. Veerabrahmam 

V. State 01 Andh Pra, 1959 Andh L T 575 : (1959) 2 
Andh W R 269 ; 1959 Ma4 L J (Cri) 7u3 : 1959 Cri 
L J 1289 ; AIR 1959 Andh Pra 572 (575, 576) (Pt A) 
(Prs 8. 10. 13) (SB). 

[Overruled on another point in AIR 1962 S C 1662.] 

Art. 19 (2) — ‘In the interests of public order’— 

Interpretation of. 

Article 19 (2) uses the words ‘in the interests' of 
public order and not ‘inainteuance of public order.’ 
The words ‘in the interests oi public order* are wider 
in scope than the words ‘maintenance of public order’. 
The words 'in the interests ot public order’ mean and 
include any measure or direction or order which 
assists in or is conducive to the maintenance and pre- 
servation of public order. Disaffection caused in a 
police force or inducement given to a member or 
members thereof to withhold his or their services or 
to commit oreach of discipline must be held to have 
connection w'ith public order. Any restriction on 
such activity must Ihereiore be regarded as being i.i 
the interests of public order. AIR 1957 S C 620 and 
1958 S C J 88 : A I a 1957 S C 896, Rel. on. 62 Bom 
L H 206 : 1960 Nag L J 244 : ILR (i960) Rom 305 ; 
1960 Cr L j 1192 i A I R 19b0 Bom 399 (403) (Pt E) 
(Pr 15) (DB). 

Alt. 19 (3). (4) and (5)— ‘‘In the interests of 

public order”, and “in the interests of the general 
public." 

The words “in the interests of the general public" 
used in Cl. (5) are of much wdder import than the 


words “in the interests of public order’* used in CIs, 
(3) and (4). The restriction, therefore, on the right to 
move freely throughout the territory of India may 
be not merely for the purpose of maintaining public 
order but may be in the interests of the general public. 
The w'ords “in the interests of the general public" 
used in Cl. (5) o) Art. 19 have been advisedly used 
and in contradistincticn with the words “in the inte- 
rests of public order” used in the earlier clauses, Jt 
is probable that the Constitution used these particular 
words in order to enable the State to adjust the rights 
given by the Constitution and to reconcile them in 
the interests of the general public, whether tlie inte- 
rests of the public order were immediately affected 
or not bv such restrictions. 53 Bum L R 739:1952 
Cri L J 37 : 21 Bom Cr C 232 : A I R 1951 Bom 459 
(464) (Pt B) (Pr 10) (DB). 

Art. 19 — Mysore Police Act (5 of 1908), S. 40 — 

Notification under — Validity— If can be challenged 
on ground that proceedings under S. 144, Criminal 
P. C. would have been more appropriate so as to pro- 
tect rights of petitioners in respect of managemeDt of 
religious institution — Duty of State to protect civil 
rights — Extent of, in cases of emergency arising out ot 
breach of public peace. See Mysore Police Act (5 oi 
1908), S 40. 1962 MysLJ(Supp) 411. 

• Art. 19— Interpretation — Act if emergency legis- 
lation - -• Interpretation of statutes —Emergency legis- 
lation. See Public Safety — Preventive Detention Act 
(1950), S 1. (’.50) ILR 29 Pat 502 (FB). 

Art. 19(1) (a) — Public tranquillity— Pleading oi 

cause by lavs tul means. See Public Safety — Preven- 
tive Delention Act (1950), S. 3 (1). AIR 1955 Raj G 
(DB). 

18. “Restriction”— Meaning of. 

See also Ibid, Note 15. 

Art. 19 (5)— ‘Restriction’ — Meaning of — Provin- 
cial Insolvency Act (1920), S. 28 (2) — Vesting of 
insolvent’s property in the Court or tha receiver — 
— Amounts to reasonable restriction as contemplated 
in clause (5) of Act. 19. A I R 1980 S C 480, Rel. on. 
ILK (1962) 1 All 200 : A I R 1962 All 256 {260, 261) 
(PtD) (Pr27) (DB). 

« 

Arts. 19(6) and 25 — “Restriction’* and "Regu- 

tion" — Meaning and interpretation of — Distinction, 

The word “restriction” in Arts, 19 (6) and 25 can- 
not be held to be synonymous with ‘ regulation" in 
Art. 25. They are intended to convey two differen‘j 
meanings. Restriction may be complete or partial, 
and where it is complete it would imply absolute- 
prohibition —Restriction includes prohibition also 
A I R 1952 Orissa 42 (45. 46) (Pt G) (Pr 9) (DB). 

19. “Existing law”. 

See also Ibid, Art. 254. 

• Art. 19— Scope— Clauses (2) to (6) — U. P. Police 

Regulations, Chap. 20, Reg. 236 — Regulations con- 
taii’ed in Chap. 20 have no statutory basis — They are*- 
not ‘a law’ which the itate is entitled to make under 
CIs. (2) to (6) of Art. 19 Kharak Singh v state of U. P.. 
1963 All LJ 711: 1963 (2) Cri L J .329: (1964) 2 S C 1 
J07: (1964) 1 S C R 332: A 1 R 1963 S C 1295 (1299) 
(Pt B) (Pr 5). 

• Art. 19 (2) — Law — Meaning of —Distinction 

betw'een agreement and law— Agfeement entered into- 
on 17-4 4i by Ruler of Jodh pur State with a Com-, 
pany exempting excise duty and income tax in respect 
of goo Is produced l)y the Company — Held, agree- 
ment could not be considered law within Art 372 
— Agreement not affirmed by United State of Ra/as. 
than — Company had no enforceable ri^ht against 
Union Cmverriment— Parliament not prohibited under 
Art. 295 fiom altering terms of contract under 
which liability of Government arose — Liability oi 
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Ciovernment of India was subject to agreement entered 
into by Government of India and Government of the 
State — Such agreement entered into on 25-2-1950 — 
Company could not invoke Art. 19 or Art. 31 to its 
aid having no enforceable rights on 20-1-1950. See 
Ibid, Art. 372. A I R 1963 S C 953. 


• Art. 19 (2) — Existing law. 

The alteration made in the language of the amend- 
ed cl. (2) of Art. 19 does not mean that the words ‘any 
existing law’ are not to be governed by the words ‘in 
so far as such law imposes’. According to the con- 
struction of the sentence and the punctuations, the 
words ‘in so far as such law imposes' govern not only 
the immediately preceding words ‘prevent the State 
from making any law’ but also the earlier v/ords ‘any 
existing law'. The object behind the amendment was 
to enlarge the field of reasonable restrictions and not 
to differentiate between existing law and future law. 
Ram Nandan v. State, 1958 All L J 793 r 1958 All 
VV R (HC) 796 : 1959 All Cr R 1 ; 1959 Cri L J 128 : 
ILR (1958) 2 All 84 : A I R 1959 All 101 (103, 104) 
<Pt I) (Pr 5) (FB). 

[Reversed on another point in A I R 1902 S C 955.] 

^ Arts. 19, 13 — ‘Laws’, ‘law in force' and ‘exist- 

ing law’ — Criminal P. C., S. 144 — Order under — Con- 
stitutionality. See Ibid, Art. 13. AIR 1956 All 481. 


™Art. 19 — Expression “Existing law” in Art 19 
“Connotation of. 


Article 19, sub-clauses (2), (3), (4), (5) and ;6), where 
the expression “existing law” is used indicates that 
the restriction on fundamental right is not only with 
regard to the saving of existing law, but also with 
^gard to any future law that the State might make, 
i heretore, it would not be true as far as Art. 19 is 
concerned that the intention of the ConstitueiU As- 
sembly was to save only laws actually in operation 
and to declare void laws only potentially in force 

T n ^3 Bom L R 837 ; 

A I R 1952 Bom 16 (24) (Pt G) (Pr 19) (DB). 

[Reversed on another point in A I R 1955 S C 41]. 


Art. 19 {!) (g)“Government, in exercise of powe 
conferred under S. 3 of Essential Supplies tTemp. 
rary Powers) Ordinance. 2003. imposing ban on mov 
ment of vegetables from one province to another,! 
public interest-Held, order did not infringe fund; 

guaranteed under Art. 19 (1) (g) and w; 

frnm^n 301 - Order had no existence apa 

trom Ordinance which was saved as existinc la 


Art. 19 (1) (g)-Law — 'Authority of law’- 

l“fh^?u?v T O^der, c 

^046, whether law. See Ibid Art 
AIR 1954 Madh B 196 (DB). ' 

.Arts. 19 13, 366 (10); — Scope — Existine 1 
CrimmalP. C.,isnot existing law of Man ouV 
within meaning of Art. 19 (2) (3) - No orov^sio 

s. 1 (2) and 144^^M0rged States (Laws) Act 1 
— ^00 nO) and 215 — “Eristinp^ 


of Court because ‘the context otherwise requires*. 
The existing law in so far as it relates to contempt of 
Court saved by cl. (2) of Art. 19 must include not 
only statutory law but the entire law of contempt as 
was recognised in India prior to the advent of the 
Constitution, based on the English common law and 
the case law as laid down by the High Court and 
Privy Council. The Constitution has not in any way 
enlarged the freedom of the press in this respect. 
AIR 1950 S C 27, Disting. 

If the definition of the expression ‘existing law* as 
given in cl. (10) of Art. 366 is applied in construing 
that expression occurring in Art. 19 (2) the result 
would be that the power of the High Court as a 
Court of Record under Art. 215 would become nuga- 
tory and the Contempt of Courts Act would become 
unworkable. ILR (1952) Cut 1 : 52 Cri L J 1605 i 
AIR 1952 Orissa 318 (342) (Pt J) (Pr 66) (DB). 












The expression ‘general public* in Article 19 (5) 
includes not only the law made by a statute but also 
any personal law, custom or usage having the force of 
law. ILR (1955) 5 Raj 650 : 1956 Raj L W 336 s 
AIR 1955 Raj 140 (140, 141) (Pt A) (Pr 3) (DB) 

® (5)' 366 and 372 — Laws con- 

tinuing in force under Art. 372 — Effect on custom 
contrary to Art, 19. 

The restrictions, subject to which the fundamental 

rights are to be enjoyed, are contained in Part 3 itself. 

Therefore, the fact that Customary law continues to 

remain in force by virtue of Art. 372 will not save it 

from being declared void if it is hit by Art. 13 of the 
Constitution. 

Secondly, as the opening words of A»t. 366 of the 
Constitution say, the words defined in that article are 

fa f ®^*SDed the particular meaning unless the con- 
text otherwise requires. The context in Art, 19 (5) 
requires that the words ‘existing liw>’ should be 
understood in their broad sens- as including any kind 

^ therltrrctions 

s3 fh Uw cannot be more sacro- 

restrictions imposed by Statute law 

be void 

under Art. 13 of the Constitution. Panch Guiar v 
Amarsingh. ILR ()95<1) 4 Rai 84 • 19^4 Ra; T vv on 4 * 
A I R 1954 Bai 100 (103) (p{ C) ’(Pr l4)tFBi. 

20. Clause (1) {a)-(Genf ral). 

(a)— Art. 194 (1) confers on lecrisla- 

tures freedom cf speech independently of Art 19(1) 

(a). See Imd. Art. 194 (1). AIR 1965 S C 74.5. 

a*cTo)dVnlnie\‘f96S~sf3"r'1®T‘,"^l 

sions do not cont/a V(l)Va,'a ‘if 

perusalof Alt. 19(1) shows that I h'prl^- A 

right to strike and all ® 

Maintenance Ordfnance oro^yfde^^^ Essential Services 
illegal strike as provTdef “n the nJ 
no provision in the Ordinance 

tricts freedom of so'.pch and ^"ich in any way res- 
any provision thprp?n u ®^'Pression nor is there 

assembling peaceably amj Irom 

nance thus harnoihin^ ^ The Ordi- 

fundamental rights ^enshrined'^” '^'‘b restricting the 
of Art. 19 ( 1 ) Parli!^i “ra'^.^ub cls. (a)and(b) 

make a law in the terms of theVrd® ‘o 

-ht^ ‘b7°p[f-roVrof,*fc 

as.- ‘‘i 
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to commence on the midnight of July 11, 1960 and 
was therefore guilty of gross misconduct. It was this 
charge of gross misconduct which had been found to 
be proved against the petitioner and which had led 
to the punishment inflicted on him. 

Held, that the punishment given to the petitioner 
could not be set aside on the ground that the charge 
was in violation of the fundamental rights guaranteed 
under sub-cls. (a) and (b) of Art. 19(1). Whether the 
acting in furtherance of the strike took the form of 
-Speeches or demonstration would make no difference. 
In neither case could it be said that there vas a viola- 
tion of Art. 19(1) (a). AIR 1902 S C 171, Rel. on; 
AIR 1902 S C 1166 and AIR 1963 S C 812, Duting. 
Radhey Shyam v. Postmaster- General, Central, 
Nagpur, (1964) 1 S C W K 820 : ilOhS) 2 S C J 581 : 
(1965) Mad L J (Cri) 793 : (1964) 7 S C R 403 : AIR 
1965 S C 311 (313, 314) (Prs 5, 7). 

• Arts. 19 (1) (a), 19 (1) (g) ~ Advertisement — 

When form of speech — Commercial advertisement — 
Nature of —prohibition of Advertisements by 8. 3 of 
Act 21 of 1954— Art. 19 (1) (a) not violated. 

An advertisement is no doubt a form of speech but 
its true character is reflected by the object for the 
promotion of which it is employed. It assumes the 
attributes and elements of tlie activity under Ait. 19 
(1) (a) which it seeks to aid by bringing it to the 
notice of the public. When it takes the form of a 
commercial advertisement which has an element of 
trade or commerce, it no longer falls within the con- 
cept of freedom of speech, for the object is not pro- 
pagation of ideas, social, political or economic, or 
furtherance of literature or human thought, but the 
commendation of the efficacy, value and importance 
of certain goods. 

It cannot be said, therefore, that every advertise- 
ment is a matter dealing with freedom of speech nor 
can it be said that it is an expression of ideas. In 
every case one has to see what is the nature of the 
advertisement and what activity failing under Art. 19 
(1) it seeks to further. The advertisements prohibited 
by S. 3 of Act 21 of 1954 relate to commerce or traue 
and not to propagating of ideas ; and advertising of 
prohibited drugs or commodities of which the sale is 
not in the interest of the general publ ic cannot be 
speech within the meaning of freedom of speech and 
would not fall within Art. 19 (1) (a). As the main 
purpose and true intent and aim, object and scope of 
the Act is to prevent self-medication or self-treatment 
and for that purpose advertisements commending 
certain drugs and medicines have been prohibited it 
cannot be said that this is an abridgement of the peti- 
tioner’s right of free speech. (1937) 82 Law Ed. 949 
and .\I R 1958 S C 578. Distinguished; (1941) 86 Law 
Ed. 1262 and AIR 1957 S C 628. Hel. on. 

Freedom of speech goes to the heart of the natural 
right of an organised freedom loving society to “im- 
part and acquire information about that common 
interest." If any limitation is placed which results in 
the society being deprived of such right then no 
daubt it would fall within the guaranteed freedom 
under Art. 19 (1) (a). But if ail it does is that it de 
prives a trader from commending his wares it would 
not fall within that term. Hlamdard Dawakhaua v. 
Union of India, (1960) 1 S C A 314 : (1960) 2 Andh 
W K (SC) 1 i (1960) 2 Mad L J (S C) I : I960 Cri L J 
735 : 1960 Mad L J (Cri) 358 : 1960 S C J 611 ; 
(1960) 2 S C B 671 : AIR 1960 S C 554 (563, 564) 
(IH C) (Prs 17, 18). 

• — Art. 19 (1) (a)— Working Journalists Act (1955) 
— Constitutional validity — Whether violates Arts. 19 
(1) (a), 19 (i) (g), 14 and 32 of the Constitution. See 
Working Journalists (Conditions of Service and Mis- 
cellaneous Provisions) Act (1955). AIR 1958 S C 578. 


• Art. 19 (1) (a) and Part 3 (General)— Interpre- 

tarion— Reference to American decisions. 

The fundamental right to the freedom of speech 
and e.xpression enshrined in Art. 19 (1) (a) of our 
Constitution is based on the provisions contained in 
Amendment I of the Constitution of the United States 
of America and it would be therefore legitimate and 
proper to refer to those decisions of the Supreme 
Court of the United States of America in order to 
appreciate the true nature, scope and exent of this 
right in spite of the warning administered by the 
Supreme Court against the use of .American and otlier 
cases. Express Newspapers (Private) Ltd. v. Union of 
India, (1958-59) 14 V ] R 211: (1958) S C J 1U3 : 
1958 S C A 952 ; 1959 S C R 12 : AIR 1958 S C 57S 
(615) (Pt E) (Pr 133). 

• Art, 19 (1) (a)-“Freedom of speech and expres- 

sion. 

Freedom of speech and expression includes free- 
dom of propagation of ideas, and that freedom is en- 
sured by the freedom of circulation. Romesh Thappar 
V. State of Madras, 1950 All L J 485 : 1950 S C J 
418 : (1950) 2 Mad L J 390 : 63 Mad L W 929 : 51 
Cri L J 1514 : 1950 SCR 594: 1950 Mad W N 435 : 
1950 Mad W N (Cri) 115 : 1950 Raj L W 389 : AIR 
1950 S C 124 (127) (Pt I^) (Pr 6). 

• Art. 19(1) (a)— Curtailment of rights to free- 

dom of speech and expression, \xhen justitied. 

The Constitution, in formulating the varying 
criteria for permissible legislation imposing restric- 
tions on tht fundamental rights enumerated in Art. 19 
(Ui has placed in a distinct category those offences 
againsi public order whicli aim at undermining (he 
security of the State or ove.throwing it, and made 
their prevention the sole justification for legislative 
abridgement of freedom of speech and e.xpression. 
Thus, notliing less than endangering the foundations 
of the ^itate or threatening its cveithrow could justify 
curtailment of the rights to freedom of .speech and 
cxpre'sion, while the right of peaceable assembly 
(sub-cl. (b) )and the right of association (sub-cl. (c) ) 
mav l)e restricted uncUr els (3) and (4) of Art. 19 in 
the intciest of “public order", which in tho.se clauses 
iiiLiliides the security of the State. Romesh Thappar 
V. State of Madras, 1950 All L J 485 : 1950 S C J 
4 IS 1 (1950) 2 Mad L j 390 : 63 Mad L U 929 ; 51 
Cri L J 1514 : 1950 SCR 594 : 1950 Mad W N 435 : 
1950 Mad W N (Cri) 115 : 1950 Raj L W 3S9 ; AIR 
1950 S C 124 (128) (Pt C) (Pr 10). 

Arts. 19 (1) (a), 14, 21 and 22— Scope and appli- 
cability — Preventive Detention Act (1950), S. 3 — 
\ alidity. 

A law which deprives a person of his personal 
libeity falls exclusively under Arts. 21 and 22 of the 
Constitution, and the reasonableness of such a law 
cannot be questioned with ieierei.ee to Art. 19 of the 
Constitution. AIR 1950 S C 27 and AlK 1951 SC 
270, ftel. on. 

The purpose and policy of llie Preventive Deten. 
tion Act is to prevent anti-social and subversive ele- 
ments from imperilling the welfare of the Republic. 
The classification of persons under S. 3 of the Act 
has been made keeping in view the said purpo.se and 
policy, and it is obvious therefore that the classifica- 
tion in question has a reasonable relation to the object 
of the Legislature in passing this enactment. That 
being so, the enactment in question cannot be said to 
infringe the provisions of Art. 24 of the Constitution. 
Moreover equal protection is not violated it the ex- 
ception which is made is required to be made by 
some other provision of the Constitution. Preventive 
detention has been recognised by Art. 22 of the Con- 
stitution itself. That being so, the classification made 
under S. 3 of the Act is a classification required to be 
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made by a provi‘-i^n of the Constitution- It follows, 
therelore, that the equal protection contemplated by 
Art. 14 ot th(‘ 'constitution cannot be said to have 
been violated Oy the Act. 1956 Cr L J 11^2 : AIR 
1956 All 589 (593. 594) (let E) (Prs 10. 11) IDB). 

Art. 19 (1) and (2) — Freedom of speech and 

expression — i. imitations on, are expressed in Art. 19 
1 2) — Law must tall within four corners of these 
exceptions. I L R (1955) 1 All 355 : 1955 Cri L J 
623 : A I K 1955 All 193 (203. 204, 214, 2n) (Pt D) 
(Prs 12, 50, 67). 

• Art. 19 (1) (a), (2) — S. 99A, Criminal P. C., 

cannot be attacked onground of not providing for 
personal service tliereby making right of application 
under S. 99.B illusory, such defect rendering en- 
croachment on right under Art. 19 (1) (a) unreason- 
able — (Criminal P. C (1898), S. 99-A). 

Notification, in the Official Gazette, ot the forfeiture 
under S. 99-A, Criminal P. C., is a sufficient publica- 
tion. Hence, the section cannot be attacked on the 
ground that it makes no provision for personal service 
and that it makes the right of application under 
S. 99-B illusory, such defect rendering the encroach- 
ment upon the right conferred by Art. 19(1) (a) un- 
reasonable and taking it out of the operation of the 
saving clause. Further, before the order under S. 99 A 
is put into effect, the order should be communicated 
to the person concerned, be it the author, the printer 
or the publisher and that would enable him to move 
the High Court under S. 99-B. 

Bhimasankaram, J. — The provision in S. 99-B limi- 
ting the right to question the order under 8. 99-A to 
two months cannot prevent the exercise of the power 
vested in the High Court under Art. 220, and in the 
Supieme Court under Art. 32 of the Constitution. 
The limitation as to time, therefore, should be con- 
strued as affecting the availability of the special mode 
of relief provided by S 99 B. That provision by itself 
does not operate to render the power vested in the 
Government under S. 99 A of the Criminal P. C. 
unconstitutional as the nature of the power itself is 
otherwise within constitutionally permissible limits. 
N. Veerabrahmam v. State of Andhra Pradesh, 1959 
Andh L T 575 : (1959) 2 Andh W R 269 : 1959 Mad 
L J (Cri) 703 ; 1959 Cri L J 1280 : A I R 1959 Andh 
Pra 572 (576, 583) (Pt C) (Prs 16. 17. 54. 55) (SB). 

[Overruled on another point in A I R 1962 S C 
1062]. 


cannot be regarded as an act likely to disturb main- 
tenance of public order. See Public Safety Preven^ 
tive Detention Act (1956), S. 3. AIR 1953 Hyd 29 d 
(DB). 

Arts. 19 (1) (a), 13 — Freedom of speech and 

expression — Scope ot — T C Public Safety Measures 
Act (5 of 1950), S. 31 (5) — Constitutional validity— 
Not ultra vires Art. 19 (1) (a). 

The freedom guaranteed under .\rt. 19 (1) (a) is the 
right to express one’s convictions and opinions freely 
by word of mouth, writing, printing, picture or in 
any other mani.er. It would thus include not only 
the freedom of press, but the expression of one’s ideas 
by any visible representition, such as by gesture and 
the like : ‘Expression* naturally presupposes a second 
party to whom the ideas are expressed or communi- 
cated. In short freedom of expression includes the 
freedom of the propagation of ideas, their publication 
and circulation. 

Though S. 31 (5) of the T. C. Public Safety Measures 
Act imposes restrictions on the fundamental right of 
freedom of speech and expression, those restrictions 
are in the interests of public order and within the 
ambit of permissible legislative interference with that 
fundamental right and clause (2) of Art. 19 of the 
Constitution clearly saves the section from the vice of 
unconstitutionality: AIR 1 953 Trav-Co 540. Rel. on. 
Chapter 3 of T. C. Public Safety Measures Act deals 
with public safety and it is in this chapter that S. 3i 
occurs. What is made punishable is doing of prejudi- 
cial act or publishing of prejudicial report. Thus, it 
is clear that what is made punishable is only pub- 
lishing a false rumour or report or information. But 
even assuming that it could be argued that the section 
can refer to a true report also the entire section can- 
not be declared to be unconstitutional. Article 13 (1) 
of the Constitution says that all laws in so far as they 
are inconsistent with the provisions of Part 3 of the 
Constitution are void only to the extent of such incon- 
sistency and so the law to the extent that it can 
impose reasonable restriction cannot be held to be 
void. A T R 1957 S C 628 and AIR 1962 S C 955, 
Rel. on. 1963 Ker L T 718 j 1963 Ker L T 838 : 1 L R 
(1963) 2 Ker 456 : 1964 (1) Cri L J 400 : A I R 1964 
Ker 104 (105, 107) (Prs 5, 10, 11, 14) (DB). 

“ .Art. 19 (1) (a), (b), (c) — Scope — Governmenl 
Servants’ Conduct Rules, 1950, R. 63-Validity. 


Art. 19 (1) (a) and (d) — Freedom of speech and 

freedom of movement— Nature and extent— Power of 
State to impose restrictions— “Reasonable" restriction 
—Criminal Law Amendment Act, S.7— If inconsistent 
with fundamental fights. See Criminal Law Amend- 
ment Act, 1932, S. 7. AIR 1951 Bom 459. 

Art. 19 (1) (a)— Freedom of speech — American 

Constitution — Law under. 

The law in America as regards the freedom of 
speech as also on many other points is different from 
the law laid down by our Constitution. The First and 
the Fourteenth Amendments of the American Consti- 
tution do not impose any restriction on the freedom 
of speech and the Courts therefore had to make their 
own rules as regards the reasonableness or the exis- 
tence of that freedom, and as regards limitation which 
could be imposed by the State in the exercise of its 
“police powers". A I R 1955 All 193, Foil 61 f’fll 

W N 459 : (1957) 2 Lab L J 260 : I L R '(1958) 1 
Cal 40. 

Art. 19— Criticism of Government — Freedom of 

speech and of press lies at the foundation of all 
democracy — Disapprobation and criticism of anv 
policy’ or administrative action of the Government 
with a view to obtaining redress by lawful means 


Rule 63 is neither vague nor indefinite, but clear 
and specific and must be considered as forming part: 
of the contract of service under which the petitioner 
^ntinued to work since the promulgation of the 
Governrnent Servants* Conduct Rules, 1950. on the 
-.^nd February 1950 The said rules were not issued 
underanv statutory or consiitutional provision and 
they are the terms on which the petitioner continued 
in the employn^nt of the State subsequent to their 
promulgation The petitioner is bound to obey them 
as they are the basis of his emplovment until such 
time as he chooses to leave the State service or the 
rules are modified bv the State. In U. 6 3 there is no 

provisions of Art. 19(1) (a), (b) or (c) 
f Constituiion and a reasonable restriction on 
the^freedom of an employee like the one embodied in 
K. 6o and which forms part of his contract of service 
a restriction which is in his power to avoid bv 


— (c) -Labour and trade unio: 

Bights of individual worker to conduct his ov 

case before Industrial Court - Bombay Industrl 

Relations Act (11 of 1949) (as adopted in M. B 
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Ss. 27-A, 32. 33 — Validity Not in conflict with 
fundamental rights aid so are not void. 

The provisions of Ss. 27-A, 32, S3, Proviso of Bom. 
Ind. Rel. Act are not void as being repugnant to Art. 19 
of the Constitution. 

The impugned provisions of the Bomba> Industrial 
Relations Act are not directly in conflict with Art. 19 
(1) (c) as the Act does not aim at abolition of the 
unions, nor does it refuse to recognise them. There 
is also no conflict between the Act and .Vrt. 19 (1) 
(a). The law which seeks to obtain industrial peace 
by prohibiting strike and lockouts cannot be said 
to be arbitrary or discriminatory or imp'Jsing an 
unreasonable restriction on, the right to go on strike 
even it such a right was guaranteed by the Consti- 
tution. What the Legislature had rendered illegal is 
to go on strike during a limited period and without 
first availing of the machinery of conciliation and 
arbitration. This is not an abridgement of any of the 
fundamental rights. It is also ditiicult to contend that 
the Act is in conflict with the provisions of Art. 19 
(1) (a) because it does not permit an individual 
employee to conduct his own case. No such right 
is guaranteed by Art. 19. 

Formation of unions is expressly recognized and 
there is provision in the Act for their regi.'-tration. 
Whenever such a union appears in a proceeding as 
a representative of the employees, the individual 
employees are excluded from appearing and con- 
ducting their own cases. AIR 1951 Bom 105, H“'. on. 
There is neither a denial of justice nor is there any 
encroachment on any of the fundamental rights. 

The right to form a union does not carry with it 
a right to represent, when there is an indu'trial 
dispute, before a corciliator or the Court or vc!”n' 
tary or compulsory arbitration. AIR 195L Bom 10-5. 
Rel. on. An order passed in a proceeding in which 
the union had in fact participated and appeared on 
behalf of the employees ciiinot be held to be void 
and against the principles of natural justice. 1950 
Madh B L I 826 : Madh B L R 19^0 Civil 2'1 ; ILR 
(1956) VlaHh Bha 353 ; A I R 1956 Madh Bha 199 
(202. 203, 206) (Ft A) (Prs 26, 31, 32. 33, 34, 59) 
(DB). 

Arts. 19 (1) (a) and 19 (1) (g) — election to 

Central Council of Institute ot Chartered Account- 
ants of India — Prohibition iinpesed by Noth icalion 
against canvassing of votes by vi.siting places ot 
business or residence of voters or in any other 
manner — \o unreasonable restrictijn on any iunda- 
mental right. 

The prohibition impo.sed by the President of the 
Chartered Accountants Institute oi India, by a noti- 
fication issued by him under the powers conferred 
on him by Cl. (ii) of part II ot the Second Schelule 
to the Chartered Accountants Act. against canvassing 
votes by visiting places of business or residence of 
the voters or in any other manner, in connection 
with an election to the Council of the Insutute cannot 
be said to operate as unreasonable re.striction on 
the fundamental right of the freedom of speech and 
expression guaranteed under .^rt. 19 (1) (a) and on 
the fundamental right of the petitioner to cany on 
his profession as guaranteed under Art. 19 1.! (g) of 

the Constitution oi India. 

Any right to canvass for votes in connection with 
election to the Council, could only be incidental to 
the said statutory rights; therefore, such incidental 
rights also can be regulated by the provisions ol the 
Act. Failure to conform to the Statutory requirements 
may lead to di.'ciplinary action being taken against 
i-he concerned member and that may result in inter- 
lerence with his right to carry on as a Chartered 
Accountant; but, this result is merely ircidentai to 
hi* being a member of the Institute. (1964) 2 Comp 


L J 289 : (1964) I Mys L I 386 : A I R 1965 Mys 112 
(116, 117) (Pt B) (Pr 5) (DB). 

Art. 19 (1) (a) (b) — Freedom of speech and 

expression and freedom to assemble peacefully. 

It would be no answer to a proper charge that the 
accused behaved riotously at a private or even a 
public meeting violently or in an indecorous manner 
or disorderly w.nv by insisting on the same being 
held in a particular language or in a particular way. 
1954 Cn L I 144 : ILR (19531 Mys 338 : 33 Mys L j 
68 : AIR 1951 Mys 12 (14) (Pt D) (Pr 9). 

Art. 19 (I) — Freedom of expression — Nature 

and extent See l^enal Code S. 505 (c). 1960 

Cri L J 497 : AIR i960 Orissa 65- 

Art. 19 (1) (a) — Freedom of speech — Mean- 
ing. 

Freedom of .speech does not mean that n person is 
at liberty to say what he pleases at all times and 
under all circumstances. This right may .sonttimes 
become a wrong if for exarnpl - ^ a per.son were to 
indulge in the use of language which is so defama- 
tory, insulting, inciting or provocative as to be rea.son- 
ablv likely to cause disorder and violence. 58 Piinj 
L R 464 : 1957 Cri L J 88 : 1957 All W R (Sup) 21 • 
I L P (1957) Punj 2lS : A I R 1957 Punj 1 (4) (Pt C) 
(Pr S) (DB). 

Art. 19 (1) — Freedom of expression — (t is 

liberty and not licence. A I R 1955 N D C (Punj) 
4999. 


Art. 10— Sco,ae — Order under S. 144, Criminal 

P. C. — Order does not affect legitimate activities of 
citizen. 


An order under S, 144, Criminal P. C. does not in 
any way affect tlie peaceful life or legitimate activi- 
ties of the c''izon in the area in which it is prodaini- 
e 1. Though freedom of ^p;*ech or peaceable assembly 
or p/inting or publishirig of hailets and pamphlets 
or the carrying of per.mns in bn-es are prohibilCsl in 
general n»s in the impugned order under S. 144, 
the vioiatirm of ary part of the r^rder by itself wdl 


n-»t rjrncni'.t ir '.M ollcwce. is oidy when an order 
under S. i :4, Criminal P. C i:> tak.-n along with 
S. 188, r. P. C. th:<t the violation will become an 
offence. A 1 R 1956 All 431, RM on. -961 (I) Cri L | 
676 : AIR 1961 .VUnipur 12 (18) (Pt G) (Pr 23). 


Art. 19 -Freedom of speech and expression. 

Freedom of speech and c.xj^ression includes free- 
dom of pcopagalion of ideas and that freedom is 
ensured by tl*e freedom of circnlatioji. Writing on 
the black board set up in a public place in the town 
criticisms of Government aud their officers including 
Mini>ters would be protected by the right of freedom 
of '•oeech and expression. A IR 1953 8 C 124, Foil. 
19.52 Cri L j 506 i AIR 1952 Sau 25 (26) (Pt j 3) (Pr 2) 
(DS). 

21. Freedom of the press. 

See also Ibid, Notes 22, 26, 27 6c 28. 


% Art. 19 (D (a), (2), (6) — Newspaper (Price and 

Page) Act (1953> and Daily New.'^paprr (Price and 
page) Order tl960) — \'aii lity — Provi ions offend 
•irt. 19 (1) (a; of the Cons.itution and are unconsti- 
tutional. 

Neiti pr the (Pi'i: e an 1 P .g ‘) Act of 1956 nor the 
Order of 1960 rrr.-de Ihi-reunder can be iustiiied Iw 
any of the circiimstii5c''s sot out in Art. (9 (2). After 
the ciunmeiu'erne.nt of the Act and tlie coming irPo 
force of the Order a newspaper which has a right to 
publish any number of pages for carrying its news 
and viev/s will he restrained from doing so except 
upon the condition that it raises the selling price as 
provided in the schedule to the Order. This would 
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be violative of the right of newspjpers guaranteed by 
Art. 19 (1) (a). Again, S. 3 (1) of the Act in so far as 
it permits the allocation of space to advertisements 
also directly affects fieedom of circulation. The 
object of the Act in regulating the space for advertise- 
ments is stated to be to prevent ‘unfair’ competition. 
It is thus directed against circulation of a newspaper. 
When a law is intended to bring about this result 
there would be a direct interference with the right 
of freedom of speech and expression guaranteed 
under Art. 19 (1) (a). One of the objects of the Act is 
to give some kind of protection to small or newly 
started newspapers, hut for attaining it the State 
cannot make itiroads on the right of other newspapers 
which Art. 19 (Ij (a) guarantees to them. It would 
follow that S. 3 (1) of the Act, which is its pivotal 
provision, is unconstitutional and, therefore, the 
Daily Newspaper (Price and Page) Order, 1960 made 
thereunder is also unconstitutional. If S. 3 (1) is 
struck down as bad, nothing remains in the Act 
itself. AIR 1950 S C 129; A I H 1958 SC 578 ; AIR 
1950 S C124 ; AIR 1952 S C 196 ; AIR 1954 S C 119 
and AIR 1957 S C 896, Rel. on., A I R 1960 S C 554, 
Disting., Sakai Papers (P.), Ltd. v. Union of India, 
(1962) 2 S C ] 400 : ( 1962) 3 S C R 842: A I R 1962 
S C 305 (310, 3U, 312, 313, 314, 315) (Prs 25. 29, 
31. 32, 33, 34, 37, 38, 39, 46, 49). 

Art. 19 (1) (a) — Freedom of press — Right of 


Don-citizen. 

Article 19 guarantees to all citizens freedom of 
speech and expression but does not speciScaily or 
separately provide for liberty of the press. -It has, 
however, been held that the liberty of the press is 
f*^phcit in the freedom of speech and expression 
which is conferred on a citizpn. A non-citizen runn- 
ing a newspaper is not entitled to the fundamental 
right to freedom of speech and expression and. there- 
fore, cannot claim, as his fundamental right the 
benefit of the liberty of the Press. AIR 1914 PC 116, 
Rel. on. M.SM. Sharma v. Krishna Sinha, 1959 S C T 

^25 : (1959) 2 Andh W R 

^ ^ ^ ^ ^ 402) (Ft A) 


• <2) - Freedom of 

speech —Scope of— Freedom of press. 

The freedom of speech comprehends the freedom 

pi press and the freedom of speech and press are 
fundamental personal rights of the citizens The 
purpose of guarantee is to prevent public authorities 

from assuming the guardianship of the public mind. 

Freedom of press involves freedom of employmen 
or non-employment of the necessary means of exercis- 
ing this right or m other words, freedom from 
triction m respect of employment in the editorial 
force. The necessary corollary thereof is that no 
measure can be enacted which would have the effect 

of imposing a precensorship, curtailing the circula- 

tion. or restricting the choice of employment or un 
employment in flie editorial force. Such a measure 
would certainly tend to infringe the freedom of 

t^hp therefore be liable 
to be struck down as unconstitutional. The press is 

however, not immune from the -ordinary forms of 

taxation for support of the Government nor from thl 

rdationri laws relating to industrial 

KvX r'S'pi "oTsryis 

19o8 SCo78 ( 616 , 617) (Pt F) (Prs 142. 143. 150 

Difference p7ohfbuTonam^^ 


— Ss. 2 and 3 of the Punjab Special Powers (Press) Aci 
(3S of 1956)— Validity. 

There is and can be :no dispute that the right to 
freedom of speech and expression carries with it the- 
right to propagate and circulate one’s views and 
opinions subject to reasonable restrictions and that 
the several rights of freedom guaranteed to the- 
citizens by Art. 19 (1) are exercisable by them 
throughout and in all parts of the territory of India. 
The restrictions, so far as they extend, may be cer- 
tainly complete but whether they amount to a total 
prohibition of the exercise of the fundamental rights 

must be judged by reference to the ambit of the 
rights. 

Thus where it was contended that Ss. 2 and 3 of 
the Punjab Special Powers (Press) Act, 1950 were 
ultra vires the State Legislatures as the notification 
issued under S. 2 ( 1 ) (a) prohibiting the printing 
and publishing of any article, report, news item, letter 
or any other material of any character whatsoever 
relating to cr connected with “save Hindi agitation” 
and that un^der S. 3 (1) imposing a ban against the 
entry and the circulation of the said papers published 
from New Delhi in the State of Punjab, imposed not 
merely restrictions on but total prohibition against, 
the exercise of the said fundamental rights ; 

Held, that, judged by the above test, the entire 
rights under Arts. 19 ( 1 ) (a) and 19 ( 1 ) (g) had not been 
completely taken .away by the notifications but res- 
trictions had been imposed upon the exercise of those 
rights, vyith reference to the publication of only 

articles etc., relating to a particular .topic and with 

reference to the circulation of the papers, only in a 
particular territory and. therefoie, it was not right to 
say that these sections had 'imposed a total prohibi- 
tion upon the exercise of those fundamental rights 

S ‘r r r ^^958) S C J 88 ! 1958 

S C A 891 I 19o8 SCR 30S • A T R 
195. S C 896 (899) (Ft A) (Pr 8 ). ^ * 

*. “ 7 : Amendment made by the Con- 

Art 20." Amendment) Act is not repugnant to 

contention that the amendment made in Art. IQ- 

a“ Constitution (First 

Amendment) Act with retrospective operation is 

repugnant to Art. 20 of the Constitution i^^asmuch as 

It declares a certain act an offence which was not an 

offence at the time when the act was coZitted. is 
untenable. Thus to the case of a person who is 

s.™ X' 's s,- 

Article 20 has no aDoIi-^arinn 

w nX Fm'.'AWl'cVcii 

IS (Ft R) (Pr 6 ). ' ^^^2 S C 329 (33 


(331) 


Art, 19 Freedom of press-Limits of. 
highe';^rhfn7hat'’o7^er^'®^ our Constitution is no. 

attaching to the tofess, -on "of 

hed from the meZers ortul nuhlirr 

height the subiprf in r,« « public. To whatevei 

journalist and if an so also may the 

Art.lOofthe ConSon by Cl. ( 2 ) of 
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It should be well to remember that the Judges bv 
reasons of their office are precluded from entering 
into any controversy in the columns of the public 
press nor can enter the arena and do battle upon 
equal terras in newspapers as can be done by ordinary 
citizens. I L R (1954) Hyd 2^0 : 1954 Cr L J 1281 i 
AIR 1954 Hyd 175 (178) (Pt C) (Pr 9) (DR). 

Art. 19 (1) (a)— Freedom o£ press — Meaning of 

— S. 3 of Press and Registration of Books Act, 1867 
—If invalid. 

Liberty of the press, means only the liberty of 
publication without the previous permission ot the 
Government, i, e., neither Courts of Justice, nor any 
other judges whatever are author!' ed to take notice 
of writings intended for the press, but are confined 
to those which are actually printed. The same idea 
is incorporated in the American Bill of Rights. Thus 
the freedom of speech and expression in substance 
is freedom from any provision which even indirectly 
amounts to censorship. Courts have in general con- 
strued freedom of press so as to preserve the funda- 
mental values intended to be protected by the con- 
stitutional provisions protecting them. 

The impugned S. 3 of the Press and Registration 
of Books Act, 1867, does not in any way restrict the 
freedom of expression. On the other hand, to main- 
tain unimpaired that freedom of expression but at 
the same time to prevent that freedom from degene- 
rating into licence without remedy both for the 
State as well as individual citizen in regard to 
defamatory , seditious, blasphemous, obscene and con- 
tempts of Courts, the State in the exercise of its 
police powers, insists upon the furnishing of the 
information set out in the section. The section is 
not, therefore, inconsistent with the fundamental 
rights guaranteed by Art. 19 (1) (a) of the Constitu- 
tion. (1957) Mad L J (Cri) 53 : (1957) 1 Mad L J 
136 : A I R 1957 Mad 427 (430, 431) (Pt C) (Prs 14, 
15, 16). 

• Art. 19 (1) (a)— Freedom of press, if included. 

The term “freedom of speech and expression” 
would include the liberty to propagate not only 
one’s own views but also the right to print matters 
which are not one’s own hut have either been 
borrowed from someone else, or are printed under the 
direction of that person. 

The freedom of the press is a guaranteed right, 
under Art. 19 (1) (a), of a citizen who keeps a print- 
ing press, or is an editor, or a publisher. Shrinivasa 
Bhat v. State of Madras, 04 Mad L W 82 : (1951) 1 
Mad LI 115: AIR 1951 Mad 70 (73,74) (Pt B) 
(Prs 4,9, (SB). 

Art. 19 (1) (a)— Scope- 

Article 10 (1) (a) guarantees the right of freedom of 
speech, which; expression includes the freedom ot 
tne press also. 1953 Cri L J 547 i I L R (1955) Cut 
204 I A I R 1955 Orissa 36 (39) (Pt B) (Pr 7} (DB). 

Art. 19 (1) (a) — Freedom of press — Scope of— 

Duty to maintain dignity of Courts — See Contempt 
of Courts .Vet (1952\ S. 3. 1959 Cri L J 81 : AIR 

1959 Pimj 41. 

Art. 10 (1) (a) — Freedom of press — Extent of. 

See Contempt of Courts Act (1952', S. 3. 1958 Cri 

L J 1225 I AIR 1958 Pun] 377. 


Press (Emergency Powers) Act (1931). 

• Art. 19 (1) (a) and 19 (2) — Scope. See Press 

{Emergency Powers) Act (23 of 1931), S. 4(i)(a). 
AIR 1952 S C 329. 

Art. 19 — Possession of unauthorised news sheets 

on 11-6-1950 — Conviction under S. 18 of Press Act, 
1931 on 23-2- 1951— Validity. See Press (Emergency 
Power.) Act ^mi), S. 15. AIR 1954 All 562 (DB). 

Arts. 19 (1) (a), 19 (5)— Validity ot Ss. 15 and 18 

of Act (23 of 1931). See Press (Emergency P(>wers) 
Act (1931), S. 15. AIR 1954 All 562 (DB). 

Art. 19 — Press Emergency Powers Act (1951), 

S. 3 (1)— Validity. See Press Emergency Powers Act 
(1931), S. 3 (1). AIR 1951 Mad 950 (DB). 

Art. 19 (1)— Scope — Press (Emergency powers) 

Act, 1931, S. 4 (1) and (b) — Validity of. See Press 
(Emergency Powers) Act, 1931, S. 4 (1) (a) and(b). 
52 Cri L j 309 : AIR 1951 Pat 12. 

• Art. 19 — Section 7 (1), Press (Emergency 

Powers) Act (1931), if void under Art. 13 (1) of Con- 
stitution — The section has become void under 
Art. 13 (1) after coming into force of the Constitu- 
tion. See Press (Emergency Powers) Act (1931), S 7 
(1). AIR 1952 San 57 (FB). 

Art. 19 — Press Emergency Powers Act (1931). 

S. 4 (1) (d) — Clause is inconsistent with right of 
freedom of speech and expression — Clauses (f) and 
(d) of S. 4 (1) have ceased to be operative in view of 
present Constitution. See Press (Emergency Pow-ers) 
Act (1931), S. 4 (l)(d)(f). AIR 1952 Sau 25 (DB). 

Press (Objectionable Matter) Act (1951). 

Art. 19— Article not offended by S, 3 (v) of Press 

(Objectionable Matter) .\ct (1951). AIR 1954 
Ajmer 19. 

Art. 19 (1) (a) and 19 (2) — Press (Objectionable 

Nfatter) Act (195M, Ss. 11 and 24 — Order under 
S. U by Assam CovernmeiP on certificate by Legal 
Remembrancer — Validity — V^alidity of S. 11. See 
Press (Objectionable Matter) Act (1951), S. 11. AIR 
1954 Assam 193. 

Art. 19 (1) (a)— Press (Objectionable Matter) Act 

(1951), S. 11 — Validity. See Press (Objectionable 
Matter) Act (1951), S. il. AIR 1954 Bom 508. 

Art. 19 (1) (a) — Legality of the Press (Objection- 
able Matter) Act (1951). See Press (Objectionable 
Matter) Act (1951), S. 3. AIR 1954 Sau 28 (DB). 


22 . Pre-censorship. 

Art. 19 (1) (a) — Imposition of pre-censorship on 

a Journal — Legality, 

The imposition of pre-censorship on a journal is 
undoubtedly a restriction on the liberty of the press 
which is essential part of the right to freedom of 
speech and expression declared by Art. 19 (1) (a) of 
the Constitution and as such is altogether without 
jurisdiction. A f R 1950 S C.124 and AIK 1950 S C 
129, Foil. 52 Cri L J 1530 : A I R 1951 Aimer 100 
(101)(Pt B) (Pr5). ^ 

Art. 19 (1) (a) — Freedom of expression — Publi. 

cation ot pamphlet or newspaper containing informa 
tioa regarding horse races— Restriction on, by way of 
precensorship — Validity of S. 49 A, Madras Ci^v 
Police .Vet, 1888. See Madras City Police Vet (3 
18SS) (as Amended by Madras Act (7 of 1949) S 49 4 
AIR 1954 Mad'QOl. 


Art. 10 (1) (a) -Freedom of press— Meaning. 

Freedom of the press means principally the right 
to publish w'ithout any previous licence or censor' 
ship. 1957 Cri LJ SS : (1957) All W R (Sup) 21 i 
1 L R (1957) Puuj 218 : 58 Punj L R 461 : A I R 1957 
Punj 1 (3) (Pi B) (IT 8) (OB). 


Art. 19 (1) (a)— Pre-ccrisorship — Crimiiial P n 

(1898), S. 144— Provisions empowering imposition of 
pre-censorship are not inconsistent with Ayy m'. 
(1) (a). 

After the enactment of the Constitution First Vm 

endment Act, 19.^1, a law imposing restrictions on the 
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liberty of 5:peech or expression cannot be said to be 
nltra vires the Constitution if the restrictions have 
been imposed in the interest of public order. Hence 
the provisions of S. 144, Criminal P. C , which em- 
power the District Magistrate to impose prc-censor- 
ship on newsapers are not inconsistent with the 
provisions of Art. 19(1') (a) of the Constitution. 58 
Puni L R 4(^4 : 1957 Cri L T 88 : (1957) All W R 
(Sup) 21 : ILK (1957) Punj 218 : A I R 1957 Punj 1 
(4) (Pt D) (Pr9) (DB). 


country. The security of the State can be under- 
mined by danger both from within and without the 
State. In that light, along with the armed forces, 
the constabulary also consists of persons specifically 
engaged to avert danger arising from within the 
State although they may be expected to avert such 
danger in limited fields and on limited occasions. 
62 Bom L R 206 : 1960 Nasr L J 244 : T L R (1960) 
Bom 305 * 1960 Cri L I 1192 j A I R 1960 Bom 399 
(402, 403) (Pt D) (Pr 14) (DB). 


23. Security of the State. 

See also Ibid, Note 25. 

» Art- 19(1) (a) and (2) — Fast Punjab Public 

‘'afety Act (5 of 1949), S. 7 ( 1) (c) — • V'alidity. See 
Public Safety — East Punjab Public Safety Act (5 of 
1949), S. 7 (1) (c). AIR 1950 S C 129. 

® — Art. 19 (2)— Danger to publ'C security — Res- 
triction on I reedom of speech and expression — In- 
validity of Madras Maintenance of Public Order 
Act, 1949 (23 of 1949), S. 9 (1 A). 

Unless a law restricting freedom of speech and ex- 
pression is directed solely against the undermining of 
the security of the State or the overthrow of it, such 
law cannot fall within the reservation under cl. (2) of 
■Art. 19, although the restrictions which it seeks to 
impose may have been conceived generally in the 
interests of public order. Clause (2) of Art. 19 having 
allowed the imposition ot restrictions on the freedom 
of speech and expression only in cases where danger 
to public security is involved, an enactment, which is 
capable of being applied to cases where no such 
danger could arise, cannot be held to be constitutional 
and valid to any extent. It follows that S. 9 (l-A), 
Madras Maintenance of Public Order Act, 1949, which 
authorises imposition of restrictions for the' wider 
purpose ot securing public safety or the maintenance 
ot public order falls outside the scope of authorised 
restrictions under cl. (2), and is therefore void and 
unconstitutional. Romesh Thappar v. State of 
Madras, 1950 All L MS5 i 19,50 S C 1 418 ; (1950) 

^ ^ Cri L J 1514 : 

^ 435:1950 Mad 

M li (P,f ifs;)" ‘ 

• —Arts. 19 (2) and 352 - Security of State - 
Meaning of. 

Security of the State is threatened by an invasion or 

"Ot by mere public 
suggest that the security of the 
State may be threatened not only by an external 
aggression but by an internal disturbance, but what 
IS meant by internal disturbance’ is a rebellion or 

Ordinary breach of the public 

(«Pr‘2f ^ ^ 

[Reversed on another point in AIR 1962 S C 955.] 

—Art. 19 (1) (a) and (2)— Police (Incitement to 
Disatlection) Act, 1922, S. 3— Validity. 

i.?f^iQoo ® ^.o'ioe (Incitement to Disaffection! 

Act, 1922 IS Ultra vires and falls within the nrr.Po 
tion of Cl. (2) of Art. 19 ol the ConstituRon n 

no® ^ (I960) Bora 305 "! 

(Pr 2 d7dB). ‘ (“PI A) 

—Art. 19 (2)-'Security of the State’-Meaning of 

‘®^oo"*y of the State’ in Art 19 (21 
Qoe, not mean merely danger to the securitw’of mT 

oi a™ 'L? s 


/in. ly — lugni or person lo aissuaoe customers 

from purchasing goods from a shop — Interpretation 
of statutes — Criminal Law Amendment Act (1932), 

S* 7* 

A shop keeper, who is a citizen of India, has a 
fundamental right to carry on his trade in any part 
of the Indian Union subject to the controls, licenses 
and restrictions orders legitimately imposed by the 
State. A citizen has therefore a right to expect from 
the State protection in the exercise of his business 
from persons, who assemble outside his shop and 
seek to dissuade customers from purchasing goods 
from him on the ground that he is a North Indian. 
Under Art 19 (2) the right to freedom of speech and 
expression would not affect the operation of any 
existing law so far as it relates to libel, slander.de- 
tamation, contempt of Court or any matter which 
offends against decency or morality or which under- 

security or tends to overthrow the State. 
The conduct of such persons would if carried to logi- 
cal and extreme conclusions come within thecategorv 
oi something, which would tend to undermine the 
security of the State, the objective being to create 
disaffection which may ultimately lead to hatred and 
strite in the South between South Indians and North 
Indians residing in and doing business in the South. 
1 his IS also a case in which one fundamental right 
claimed of freedom of speech and expres.sion comes 
into conflict with other fundamental rights of all 
citizens viz., to reside and stttle in any part of the 
Indian Union and to carry on their occupat-on, trade 

cVnliuTT'] '' rights come into 

conflict and one IS sought to be e.xlended to extreme 

and lopa conclusions at the expense of the other, 

a Court will be slow to recognise and uphold such an 

extension of a fundamental right which infringes 

and v'olates another fundamental right. The con- 

duct of such persons therefore cannot be iustified 

under Art. 19 (1) (a) of the Constitution nor can S. 7 

Act in such con- 
vires. 1951 Mad W N 697 • 

MadLTourlJ; 

(Pr^ slS, S 

24. Sedition. 


List oAhP (2)-Con.stitutionality- 

smns cot"7itLTrpe7m;:"7lS7 ’^id^^efAft 77^ 

103 : AIR 1962 s‘c%55 ' (2) Cri L J 


-Signffic'anL^oC of word ‘sedition’ from 

Ar^S), 

ArY IQ /o\ u I ^ Qrticlc Wiis finuMv passed hs 
[ng 0 ‘ C.v.rL 

regarded as a iusH v 

friedom ol exprl' o restricting the 

such as to undermi c ^ 

throw the Slatp Rri-n , ® or tend to over- 

1950 Mad W N 

1950 Rai L w 389 1950 AM T “5. 

418 : (1950) 2 Mad f , ^ C J 

' -6 ividu J jyo , 03 ^ ^29 J 51 
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CriL J 1514 : 1950 S C R 594 i A I R 1950 S C 124 
<128) (Pt D) (Pr 11). 

• Art. 19 (1) (a) and (2)— Freedom of speech— 

S. 124- Pena' Code— Validity — Restriction not in 
interest of public order— S. 124-A is void. 

Even the mildest form of disaffection conld be 
caught by S. 124-A of the Penal Code; the resirictioDS 
which that section imposes are far too wide and 
cannot be justified as being solely in the interest of 
public order wi hin the meaning of Art. 19 (2) of the 
Constitution Section 124- A, Penal Code, is ultra vires 
of Art. 19 (1) of the Constitution, both because it is 
not in the interests of public order as well as because 
the restrictions imposed thereby are not reasonable 
restrictions. This section is therefore, not saved by 
the reservations contained in Art. 19 (2) of the Con- 
stitution. Hence it is void : AIR 1950 S C 124; A f R 
1950 S C 129 and AIR 1951 Punj 27, Rd. on; AIR 

1957 S C 620, Disting.; AIR 1954 Pat 254, Diss..from. 
Ram Nandan v. State. ILR (195S) 2 All 84 : 1959 Ail 
Cr R 1 : 1954 Cr L J 12S : 1958 All W R (H C) 796: 

1958 All L I 793 : AIR 1959 AH 101 (111. 114, 129) 
'<Pt A) (Prs 28, 43, 94. 95) (FR). 

[Reversed in AlU 1962 S C 955.] 

• — Art. 19 (2)— Penal Code (I860), S. 124-A — 
Validity — Restriction imposed on freedom of expres- 
sion not in interest of public order 

If any form of bad feeling to the Government iS 
expressed then 5. 124-A, Penal Code, would bs at^ract- 
ed. No publicity is required and even an intimate con- 
versation or a conversation with a person who is not 
at all likely to disturb public order, is punishable. 

A tendency to disorder cannot be said to be inherent 
in ‘disaifection’; tliere may be ‘disaffection*, which 
has a tendency to disorder and there may, at the same 
time, be ‘disaffection’ within the meaning of S. 124-A 
of the Penal Code which has not that tendency. 
Therefore, it is apparent that S. 124-A also penalises 
'the making of speeches which are not against the in- 
ter st of public order. Theretore, S. 124-A could not be 
said to be a reasonable restriction in ;he interest of public 
order Thesameholds good for the words ‘hatred’ and 
‘contempt’ which are covered by Ihe word disaffec* 
tion’. AIR 1947 P G 82 and ILR 22 Bom 112 and ILR 
20 All 55 (PB). Rel. on; AIR b-«51 All 4.59 Diss. from. 
Ram Nandan v. State, 1959 All Cr R 1 : ILR (1958) 

2 All 84 : 195S \li L 1 793: 1958 All VV R (HC) 796: 
1959 Cr L j 128 : AIR 1959 All 10 L (107, 108, 109, 
113) (PI B) (Prs 14. 17. 40) (FB). 

[Reversed in AIR 1962 S C 055. J 

• Arts. 19 (2) and 12— - State’ — Meaning of ' Gov- 

•trnmenV —Security of State— Of fence uuder S. 124-A , 
Penal Code. 

Article 12 provides that unles.s the context other- 
wise require. , ‘the State' includes the Government 
and Parliament of India and the Government and the 
Legislature of each of the States and all local or other 
autnorities within the territory of India or under the 
control of the Government of India. The word 'Gov- 
ernment' is not defined anywhere in the Constitution 
of India, what is stated in S. 3 (23) of the General 
Clauses Act is simply this that 'Government' includes 
both the Central Government and the State Govern- 
ment. It is the system of Government or the institu- 
tion consisting of the President and the Governors 
acting with the advice of their Councils of Ministers 
and not the actual persons holding (he Olficas of the 
President and Governors and the Ministers advising 
them. AIR 1918 .Mid 12U)(SR)and ILR 30 Bom 42l 
and AIR 1919 All 91 (FB) and (1949) 79 CLR 101. 
Hel on. 

Exciting a feeling of hatred, contempt, or disaffec- 
tion towards a person holding the ortice of the Presi- 
dent or a Governor or a Minister is not exciting such 
a feeling towaros the Government and is not punish- 
able under S. 124-A. A threat of changing the Covern- 
[Vol. 4.T Fn. D. 4. 


menl after previously altering the Constitution in such 
a manner as to permit the new system of Government 
cannot amount to a threat to the security of the 
State. The security of the State cannot be threa- 
tened by anything done in exercise of the powers 
conferred by the Constitution itself. A speech advo- 
cating a change in the system of Government raniiot 
be said to involve a threat to the securitv of the 
State so long as the change advocated is not unconsti- 
tutioial Ram Nandan v. State, 1958 \I1 VV R (HI C) 
796 : 1959 All Cr R 1 i 1958 All L f 793: ILR (1958) 
2 \\\ 84 : 1959 Cri L J !2S : AIR 1959 All lOI (109, 
110, m, 116) (Pt E) (Prs 23, 24. 58) (FB). 

[Reversed on another point in AIR 1952 S C 955.] 

Art. 19 (1) (a) -Section 108 Criminal P. C., if 

contravenes Ait. 19 (1) (i) — Reference to S I24 A, 
Penal Code, if affects constitutionality of S. 108. Sea 
Ibid, Art. 13. AIR 1956 All 270. 

Art. 19 (2)— V^alidity of S. 12 4-A, Penal Code— 

(Penal Code (1860), S. 124- A). 

In the former Cl. (2) of Art. 19 the State could 

make any law relating to any matter which under- 
mines the security or tends to overthrow the State. 
Section 124-A, Penal Code, was not saved by Art. 19 
(2), because tha offence under the section consists in 
exciting or attempting to excite in others certain bad 
feelings towards the Government and as in some 
instances at least the unsuccessful attempt to excite, 
will not undermine or attempt to overthrow the State. 
After the amendment of the Article it will have to be 
seen whether S 124. A, Penal Code, would be opera- 
tive and binding in view of the amendment the words 
in which are wider in scope and it is for the 8tate to 
show how the provisions of S. 124 A, Penal Code, are 
reasonable and otherwise satisfy the conditions which 
would make it valid under Art. 19 (2) of the Consti- 
tution. 

Under the amended clause reasonable restriction 
may be imposed Ijy law in the interest of the security 
of the Stare, friendly -relations with foreign States, 
public order, decency or morality or in relation to 
contempt of Court, defamation or incitement to an 
offence. The restriction of the right of freedom and 
expression of speech in so far as a speech merely 
tends to excite disaffection towards the Government 
would not be reasonable and to this extent. S. 124.A, 
Penal Code, must be held ultra vires and inoperative 
as being repugnant to Art. 19 ( 1) ra) and (2) of the 
Constitution. The entire S. 124-A however cannot be 
deemed to be ultra vires. The portion of the section 
which contains the restriction of freedom of speech 
or expression, on a person who brings or tends to 
bring into hatred or contempt ihe Cioverament estab- 
lished by law in India, is for one of the purposes 
mentioned in the amended Cl. (2i of Art. 19 of the 
Constitution and it is reasonable and cannot therefore 
be held to be ultra vires. Case law referred to. 1955 
Cr L J 184: AIR 1955 Manipur 9 (14, 15) (Pt C) 
{Prs 12. 15. 16. 17, 18). 

Art. 19 (1) (a) — Ss, 124-A and 153- A, Penal 

Code Validity — [Penal Code (1860), 8s. 124. A 
153-A]. 

The provisions of Ss. 124. A and 153-A of the Penal 
Code are not rendered void on the ground that they 
are inconsi',tent with the fundameLtal right of free- 
dom of speech and expression guaranteed to all 
citizens of Indiiunder Art. I9 (1) (a- of the Constitu- 
tion of India, In construing the provisions of 
Ss. i24-A and 153-A of the Penal Code, it should be 

the edort of the Court to give that interpretation of 

those provisions which would make them consistent 
with the Constitution of India unless the language of 
the providons preelu les such an iuterpreiation Sec- 
tions 124 A and 153- V of the Penal Code impose 
reasonable restrictions in the interests of puohc order, 
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giving that expression a fair and reasonably wide 
meaning. Clause (2) of Art. 19, as it now stands, saves 
the provisions of Ss. 124-A and 153-A of the Indian 
penal Code. Case law discussed. 1954 B L J R 99: 
1954 CrLJ 758: 32 Pat 1104: AIR 1954 Pat 254 
(257,259, 260) (Pt B) (Prs 10, 12, 13) (DB). 

Art. 19— Scope of — S. 124-A, Penal Code — 

Validity. 

Section 124-A, Penal Code, has become void as 
contravening the right of freedom of speech and 
expression iguaranteed by Art. 19(1). The section is 
not saved by Art. 19 (2) as the limitations placed by 
Art. 19 (2) upon interierence with freedom of speech 
are real and substantial. The offence under S. 124-A 
consists in exciting or attempting to excite in others 
certain bad feelings towards the Government. In 
some instances at least the unsuccessful attempt to 
excite will not undermine or tend to overthrow the 

State. 52 Cri L J 449 : ILR (1951) Punj 193 : AIR 
1951 Punj 27 (29, 30) (Pt C) (Prs 13, 15) (DB). 


25. Promoting enmity between classes. 


Art* 19 (1) (a), (2)— Reasonable restriction on exer- 
cise of light of speech and expression — Restrictions 
in relation to incitement of an offence— Promotion of 
enmity between classes is in substance incitement to 
offence — Restriction imposed on freedom of speech 
and expression by S. 153-A is reasonable restriction. 
See Penal Code (1860), S. 153.A. 1964 All L J 545. 

Art. 19 (1) (a) and (2)— Penal Code (1860), S. 153-A 

— Constitutional validity--Not ultra vires Art. 19 (1) 
(a). See Penal Code (1860). S. 153- A. 1963 (2) Cri L J 
4 J AIR 1963 All 335 (DB). 

Art. 19 (1) (a) — Penal Code (1860), S. 295-A — 

Constitution of India, Arts. 19 (1) fa), (2), 25 — Sec- 
tion 295-A is valid — Applicability and scope of 
S. 295-A explained— Intention of writer lound clearly 
to outrage religious feelings of Muslims deliberately 
and maliciously — Offence under S. 295-A held made 
out. See Penal Code (I860), S. 293-A. AIR 1964 Mad 
258. 

Art. 19 (1) (a)— Freedom of speech— Reasonable 

restrictions — S. 295-A, Penal Code, is a reasonable 
restriction which is in public interest. 

Although freedom of speech is one of the basic 
rights guaranteed under the Constitution, the limits 
of freedom end where the religion and religious 
beliels are insultej and outraged — Section 295-A 
Penal Code, is a reasonable restriction which is'in 
public interest. 1962 (2) Cri L J 146 : 1962 Mad L I 
(Cr) 465 I (1962) 2 Mad L J 210 : 1962 Mad W N 74. 


•Art. 19 (2) -Validity of S. 153-A Penal Cnrl#*. 
(Penal Code (1860), 153.A). ® 

A reasonable restriction has been imposed in S. 153-^ 
renal Code, tor whosoever, promotes or attemo 
to promote the ieelings of enmity or hatred betwee 
diflerent classes of citizens of India to the extent ( 
eridangeriDg public order cannot be protected t 
Cl. (2) of Art. 19 and so the section can be deeme 

a the amende 

Constitution. 1955 Cri L 
184 : AIR 1955 Manipur 9 (15) (Pt D) (Pr 20). 

—Art. 19-Scope of-S. 153-A. Penal Code-Va] 

The gist of the offence under S. 153-A is the prcm 
hon or attempt to promote feelings of enmity 

different classes of citizens of Indi 
Though many acts falling under S 153-A will 1 
acts undermining or tending to oveXow the S a 

. io3-A which will not in any wav undermine tl 

Overthrow the State Sectit 

ms™,." 


26. Decency or morality. 

• Art. 19 (1) (a) and (2) — Section 292, Penal Code 

is not invalid in view of Art. 19 (2) of Constitution. 
See Penal Code (1860), S. 292. AIR 1965 S C 881. 

• Art. 19 (1) (a) and (5)— Test of obscenity in a 

book — It must square with freedom of speech and 
expression guaranteed by Constitution — Test laid 
down. See Penal Code {I860), s 292. AIR 1965 S C 
881. 

Art. 19 — S. 292-A (Madras) — Penal Code does 

not offend Article. 

No -citizen is entitled to publish grossly indecent 
and scurrilous publications. Hence the restriction 
imposed by S. 292-A, Penal Code, against publica- 
tion of such matter is a reasonable one which cannot 
be questioned. 1964 Mad L J 604 : (1964) 2 Mad L J 
440 : 1965 (2) Cri L J 285 (286) (Pt B) (Pr 4). 

Art. 19 (1) (a) and (g), (2) and (6)— Provisions of 
Press (Objectionable Matter) Act — Provisions are in. 
interests of decency and morality— Provisions are rea- 
sonablerestrictmn in intere.sts of general public— (Press 
(Objectionable Matter) Act (1951), S. 1). 68 Mad L W' 
426 1 (1955) 2 Mad L j 106 ; 1955 Mad W N 469 ; 

ILR (1956) Mad 161 : A I R 1955 Mad 49S (501> 
(PtE) (Pr9)(DB). 

—Art. 19 (1) (a) (g) - Validity of S. 49.A of the 

Madras City Police Act — Restriction on ground of 
morality— Restriction on profession— See Madras City 
Police Act, (3 of 1888) (As Amended by ^ladras Act 
(7 of 1949), S. 49.A. AIR 1954 Mad 901. 










- ~ Art. 19(3)— Contempt of Court and Legislature 

— Power to punish for contempt to be exercised cau- 
tiously. See ibid, Art. 129. AIR 1965 S C 745. 

Art. 19(2)— Scope of law of contempt— Nature of 
proceedings— See Contempt of Courts Act (1952), S. 3. 

AIR 1957 AH 37. 

—Art. 19 (2) (as amended in 1951) — Reasonable 
restrictions. 

The language of the Constitution after the amend- 
nrient of Art. 19 requires the High Court to see whe- 
ther the restrictions are “reasonable.” The law of 
contempt as laid down by British and Indian Courts- 
imposes nothing but reasonable restrictions on the- 
exercise of the right of freedom of speech and expres- 
Sion and, therefore, the previous law continues in 
force even after the amendment of Art. 19. American 
Case-law Ref. 1953 All W R (HC) 170 : 1953 Cri L t 
733 : 1953 All L J 376 : I L R (ig'ss, i aH 796 ' Am 
1953 All 342 (344, 345) (Pt B) (Prs 10, 16) (DB). 

Art. 19 (1) (a)— Contempt of Court. 

The right.to freedom of speech and expression does 
not embrace the freedom to commit contemnt nf 
Court. 1959 Cri L I 567 : 60 Bom L R 873 1 AIR I95f> 
Bom 182 (189) (Pt B) (Pr 24) (DB). ^ 

; ^Arts. 19 (2) and 215— Contempt of Court — Exist 
mg law relating to. if satisfies test of reasonablLess'. 

Quaere : Whether the words “in so far as such law 
imposes reasonable restrictions on the exercise of th^ 
right conferred by the said sub-clause” in Art 19(2) 

the S° tetl mah"" do"notVevent 

ine Mate Irom making any law in relation to contemnt 

of court, defamation or incitement to an offence ? 

theConstituHon makes theexi^t- 
able subject toreason* 

of sneech of freedom 

stood on contempt of Court, as it 

stood on the date of the coming into force of the- 
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Constitution, answers the test of reasonableness. 
(1941) 314 U S 25:^, Discussed and minority view of 
Frankfurter, approved. AIR 1952 S C 196, Ap- 
plied; AIR 1953 All 342. Foil. 

The power to punish for contempt of court is in- 
herent in a Court of Record and this has been recog- 
nized from the earliest times in England. The High 
Courts in India were created Courts of Record by 
several Letters Patents. By the Government of India 
Act, 1935, as well as by Art. 215 of the Constitution, 
the Supreme Court of India and the High Courts are 
the Courts of Record and it :is essential for the ad- 
ministration of justice and protection of individuals 
that the Courts should be able to punish summarily 
acts of contempt, because in the words of Blackstone 
“this power is an inseparable attendant upon every 
superior Tribunal." I R 1953 Orissa 249, Rel. on. 
1955 Cr L I 547 : I L R (1955) Cut 204 : AIR 1955 
Oiissa 36 (39, 41) (Pt C) (Prs 7, 11, 12) (DB). 

Art* 19 (2)— Reasonable restriction on freedom of 

speech— Publication in respect of proceedings which 
writer knows to be imminent — Power of Court 
to punish for contempt if reasonable restriction. 

The right of the Court to punish for contempt 
when a publication calculated to obstruct or interfere 
with due course of justice, is made in respect of a 
proceeding which the writer knows to be imminent, 
is a reasonalDle restriction upon the right of freedom 
of speech. If we have the interest of fair administra- 
tion of justice in view, such a limitation on the right 
of freedom of speech or freedom of the press cannot 
but be hell to be reasonable. If immediately after an 
occurrence takes place and before the police com- 
plete the investigation and submit the charge-sheet, 
publications are made in newspapers concerning the 
truth or falsity of one version or the other, such 
publication is bound to react on the minds of the 
witnesses and jurors. If such publications emanate 
from persons exercising high influence in public life, 
they may, in certain circumstances, also overawe tfie 
Magistracy. Therefore, the publications by a person 
with the knowledge that a proceeding is imminent, 
regarding the trutti or falsity of rival versions in 
respect of any occurrence, have the clear and subs 
tantially reasonable tendency to interfere with the 
fair course of justice and as such should be held to 
constitute contempt 1955 Cr L I 547 : I L R (J055) 
Cut 204 : A I R 1955 Orissa 36(41) (Pt D) (Pr 10)(DB). 

Art. 19 (1) (a) — Action for defamation by politi- 
cian — \rticles in newspapers during its pendency — 
Considerations involved. See Contempt of Courts 
Act (1952), S. 3. AIK 1954 Orissa 149 (DB). 

Arts. 19 (1) (a), (2), 215— Power to deal with 

contempt of Court. 

Art. 19 of the Constitution does not curtail -the 
right of the High Court to deal with contempt of 
Courts. ILR (1951) Cut 283: 1953 Cri L ] 1491 : 
AIR 1953 Orissa 249 (252) (Pt A) (Pr 12) (DB). 

• Arts. 19 (2) and 13 — Contempt of Courts Act, 

1952-Validity. 

In view of Art. 19 (2), the law of contempt as em- 
bodied in the Contempt of Courts Act, 1952, which 
has taken the place of the law of contempt embodied 
in the Contempt of Courts Act, 1928, according to 
which punishment is limited, is not hit by Art. 19 (1) 
(a). There is no inconsistency of any kind between the 
Contempt of Courts Act and Art. 13, inasmuch as 
Art. 19(2) forms part of Part III of the Constitution 
itself. Bisanta Chandra Ghosh In the matter of, 
ILR 39 P4t 415 : 1960 Cr L J 1254 : 1960 B L J R 
622 : AIR 1960 Pat 430 (440) (Pt E) (Pr 9) (FB). 

-Art. 19 (2) — Contempt of Courts Act — Validity. 

See Contempt of Courts Act (1952), Preamble. AIR 
1954 Pat 203 (OB). 


Arts, 19 (2). 215-Contempt of Courts Act (1952), 

Ss. 3, 4 — Pending case — Publication in respect of — 
When amounts to contempt — Case about to come to 
trial — Publication in newspaper in respect of such 
case — Rights of newspaper — Freedom :of press Ex* 
tent. See Contempt of Courts Act (1952), S. 3. AIR 
1958 Punj 273. 

28. Defamation. 

Art. 19 (1) (a) and (2) — Right under Art. 19 (1) 

(a) is not absolute — S. 499, Penal Code, does not con- 
travene Art. 19. AIR 1961 Andh Fra 190 (199) (Pt D) 
(Pr 11) (DB). 

Art. 19 (1) (a) — Applicability — Defamation — 

Special privilege does not attach to publication of a 
news item by a newspaper. See Tort — Defamation. 
AIR 1957 Nag 19 (Bom. at Nagpur). 

Art. 19(2)— Penal Code (1860), Ss. 499, 500- 

Validity after commencement of Constitution. 

Under Art. 19 (2) as it stood before its amendment 
in 1951, the exi.-.ting law as to defamation prevailed 
and Ss. 499 and 500 I. P. C., were put of the exist- 
ing law on the date of the commencement of the 
Constitution. 55 Cal W N 745 : 52 Cri L J 1422 : 
AIR 1951 Cal 17G (17S) (Pt C) (Pr 24) (DB). 

Art. 19 (1) (a) -Defamation— Freedom of press— 

Extent of. Sea Penal Code (i860), S. 499. 1962 (2) 
Cr L J 617 : AIR 1962 Orissa 197. 

[Reversed on another point in AIR 1963 S C 1198.] 

Art. 19 (2) — Freedom of speech— Limitation on 

“- Freedom of press is not higher than that of citi- 
zen — Use of this freedom so as to constitute infrac- 
tion of law relating to defamation is not allowed. 

The freedom of the press is not higher than the 
freedom of an ordinary citizen and is subject to the 
same limitations as are imposed by Art. 19 (2). The 
limitations, inter alia are to the effect that the free- 
dom of speech and expression is not to be exercised 
in sucli a way as to constitute an infraction of the law 
relating to defamation. Just as every individual pos- 
sesses the freedom of speech and expression, every 
person also possesses a right to his reputation which 
is regarded as property. Hence, nobody can so use 
his freedom of speech or expression as to injure 
another’s reputation or to indulge in what may be 
called character assassination. 64 Punj L R 1074 * 
1963 (1) Cr L J 609 i AIR 1963 Punj 201 (205) (Pt D) 
(Pr 14). 

29. Incitement to offence. 

4rts. 19 (1) (a), 22 - Freedom of expression — 

Reasonable restriction — Preventive detention for 
inciting violence — Legality. 

Advocacy of violence or incitement to use violence 
or resort to other illegitimate courses would be con- 
sidered good grounds for inferring that the public 
order would not be maintained. Similarly the expres- 
sion of views which would normally tend to disturb 
public order, peace and tranquillity would also be 
considered good grounds for that purpose. What 
has to be seen in all such cases is the effect which the 
expression of such views, judged from ordinary 
standards, would have on the people for whose con- 
sumption those views are b.dag expressed. The free- 
dom of speech' and expression guaranteed by the 
Constitution Is subject to the restrictions which have 
been validly placed upon it by the Preventive Deten- 
tion Actin ihe interest of publicorder.peaceand tran- 
quillity. It would thus be a question of fact in each 
case whether the views expressed are of one kind or 
the other. The test in all such cases would be whe- 
ther there is any ‘real’ and ‘genuine,’ or as it has been 
sometimes described ‘proximate’ and ‘rational’ con- 
uection between the acts complained of and the 
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apprehension of the disturbance of public peace, order 
and tranquillity likely to result therefrom. ILR(I957/ 

2 All 42 : 1957 Cr L ] 1361 i AIR 1957 All 782 (791, 
792) (Pt C) (Pr 14) (DB). 

Art. 19 (2) — ‘Incitement to offence’ and ‘incite- 
ment to break law.’ 

Article 19(2) does not in so many words save a 
law in relation to incitemect to break a law. ‘Incite- 
ment to break a law’ is not same as ‘Incitement to an 
offence,’ because ever> breach of law does not amount 
to an offence. 

Our Constitution safeguards to every citizen of 
India the freedom to preach non-violent disobedience 
to civil laws, not being laws mentioned in Cl. (2) of 
Art. 19. If the contention that an incitement to breach 
of every kind of laws is likely to lead to a breach of 
public order were true, it would hardly have been 
necessary for the fathers of the Constitution to jingle 
out in Cl. (2) of Art. 19, laws relating to seven 
matters only including ‘incitement oi offences.’ 
Indeed the reference to 'incitement to an offen ce’ 
clearly shows that an incitement to a breach of every 
civil law is not necessarily contemplated in Cl. (2). 
1955 Cr L J 623 : ILR (1955) 1 All 355 : AIR 1955 
All 193 (204, 205, 220) (Pt H) (Prs 14, 79. 80) (DB). 

Art. 19 f2) — Police (Incitement to Disaffection) 

Act (1922), S. 5 — Police Officer withholding his 
services or committing breach of discipline is punish- 
able under S. 145 of the Bombay Police Act, 1951 — 
To induce Police Officer to do so would amount to 
incitement to an offence — Hence restrictiou imposed 
by S. 3 of the Police (Incitement to Disaffection) Act 
is covered by Art. 19 (2) and is valid. 62 Bom L R 
206: 1960 Nag L J 244 : ILR (1960) Bora 305: 
1960 Cr L T 1192 : AIR 1960 Bom 399 (404) (Pt C) 
(Pr 20) (DB). 

Art. 19 (1) (2) -Penal Code (1800). S. 505 

(c) Incitement to commit offence — Grievances 
against local authorities expressed through publica- 
tion of pamphlet — Proceeding started under S, 505 
quashed in light of freedom of expression guaranteed 
under Art. 19 (1) of Constitution. See Penal Code 
( 1860), S. 505. AIR 1960 Orissa 65. 


30. The film as a medium of expression. 

--Art. 19 (1) (a)— Prohibition from or direction f- 
exhibiting ceitain films— Cinematograph Act(19H 
S. 8 — Notifications dated 20-3-1948, 15-9 1948. 

It cannot be said that a licensee of a cinema theat 
who exhibits films is exercising a right of freedom ^ 
speech and expression in exhibiting films which 1 
desired to exhibit. He is not exhibiting them eith 
as the expression of his thoughts and ideas or < 
those borrowed from some one else and adopted I 
mm. He is doirg nothing but carrying on a businej 
His right to freedom and expression is no mo 
intnng^ by his being prohibited from exhibit!] 

certain films or by being directed to exhibit certa 

hlms than in the case of a book-seller who is prol 
bited trom selling certain books or is directed to s( 

certam other books. AIR 1951: Mad 'tO (SB), R( 

L J 517: AIR 1952 Mad 120 (123) (Pt C) (Pr 13) (DI 
[Reversed in AIR 1954 S C 747]. 

“ provision in licence f 
exhibition of films of educative and cultural value 

S-S-Notificationl 6^1 

o provision for exhibition of films of educati 

inlerests of threene 

Hon rn 1 ^® of visual methods of Ltru 

hon combined with a certain amount of enS 

Snd?rV‘’® emphasised in a c“un 

like India where the masses are practically illitera 


If at the most, the time taken for exhibiting the 
approved films does not exceed about 15 or 20 
minutes, there is no unreasonable restriction on the 
exercise of the’Iicensee's right to carry on his busi- 
ness. The fact that the licensee has to pay rent for 
the use of such films is immaterial. ILR (1953) Mad 
636 : 64 Mad L W 1066 : 1951.2 Mad L J 517 : AIR 
1952 Mad 120 (124) (Pt D) (Prs 15, 16) (DB). 

[Reversed'in AIR 1954 SC 747]. 

31. Loudspeakers, ban of. 

Art. 19 (1) (a) — Freedom nf speech and expres- 
sion — Extent ot — Use oi loudspeakers. 

Use of mechanical instruments like loud-speakers 
and amplifiers is not covered by the guarantee of 
freedom of speech and expression. Therefore a bye- 
law of a municipality which requires permission of 
the Executive Olficer for using a loud-speaker does 
not infringe Art. 19 i 1) (a). 1958 All L J 56: 1058 All 
W R (KC) 131 : 1958 All (Cri) R 113 : AIR 1958 All 
360 (361) (Pt A) (Pr 7). 

Art. 19 (1) (a) — Use of loud-speaker — Taking 

out of licence — Provision is reasonable restriction of 
right of freedom of speech, in interest of public order 
— Power is not arbitrary — Provision caunot be at- 
tacked on grounds of delegation. See Bombav Police 
Act (22 of 1951),S. 33 (1) (r) (iii). (1903) 2 Cr L J 
502: AIR 1963 Guj 259 (DB). 

32. Picketing, prohibition of. 

Art. 19 — Peaceful picketing in mill area — 

Restriction placed by S. 7 (1) of Criminal Law 
Amendment Act, 1932 — Section, whether void under 
Constitution of India, Art. 19 \1). See Criminal Law 
Amendment Act (1932), S. 7 (1). AIR 1951 Bom 459 
(DB). 

33- Right to make demonstrations. 

• Arts. 19(1) (a), (b), 309— Central Civil Services 

(Conduct) Rules (1955). R. 4-A — Validity — Is in- 
valid in JO far as it prohibits any form of demonstra- 
tion but cannot be struck down in so far as it pro- 
hibits strikes. O. K. Ghosh v. E. K. Joseph, (1962) 2 
Lab L I 615 : (1962) 5 Fac L R 511 : 1963 Supp 11) 
SCR 789: (1963 64) 24 F J R 115: (196:i) 1 S C W R 
168 : 1964 Mah L J 509 : 1964 M P L J 599 ; (1963) 
2 S C A 117 : 66 Bom L R 93 ; AIR 1963 S C 812 
(814,816) (Pt A) (Prs 8. 13). 

• — Art. 19 (3) — Bihar Government Servants’ Con- 
duct Rules (1950), R. 4 \ — C mstitutional validity — 
Rule in so far as it prohibits any form of demonstra- 
tion violates Art. 19 (1) (a) and (b) - Prohibition 
against resorting to strike is valid — Provisions of 
rule not being separable, entire rule is invalid — AIR 
1959 Pat 187, Reversed See Bihar Government Ser- 
vants Conduct Rules (1950), R. 4-A. AIK 1962 S C 
1166. 


----- XU, — 10 maKe ae- 

monst rations if covered by fundamental right under 
LU. (a) and (b)-Deraonstration— Meaning of. 

Broadly stated a demoLstration is a visible mani- 
testation of the feelings or sentiments of an indivi- 
t!% ® ® communication of one's ideas 

It is intended. It is in effect there- 
speech There are foims of denionstra- 

I ® A ‘he freedoms guar. 

chso^Wl’' ‘9 ( ‘) (h) A violent and 

within obviously be 

within Art. 19 ( 1 ) (a or (b). But peaceful and orderly 

i^^under I®" ^^e freedornTgua^ 

Stlteof WhAr ^^ameshwar Prasad v. 

294 ■ nqflf '■ U9«2) 1 Lab L J 

ILR '• B L J R 499 : 

1962 s‘r 3 8 C R 269 : AIR 

1962 SC 1 166 (1170. 1171) (Pt C) (Pr 13). 
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Ark. 19 (1) (c) — Central Civil Services (Conduct) 

Rules (1955), R. 4*(A) - Constitutional validity — 
Prohibition against resorting to strike and pirticipat- 
ing in any demonstration — Whether violative of 
Art. 19 (1) (a), (b), (c) or (g) of the Consti ution. See 
Central Civil Services (Conduct) Rules(1955), K. 4 (A). 
AIR 1962 Bom 53. 

Art. 19(1) (a)-Freedom of speech— Government 

Servants’ Conduct Rules —Rule prohibiting demons- 
trations and strikes— Validity of (Bihar Government 
Servants’ Conduct Rules (1956), R. 4-A). 

Rule 4-A of the rules which prohibits the Govern- 
ment Servants from participating in any demonstra- 
tions or resorting to any strike in connection with any 
matter pertaining to their conditions of service does 
not violate any of the guarantees under Art. 19. 

The freedom guaranteed under Arts. 1 9 (L)-(a) 

19 (U (c) may include tha right to strike and the right 
to ae.Tionstrate in a lawful manner with respect to the 
employees in an indus;rial undertaking but so far as 
Government servants are concerned^ the right guar- 
anteed by those provisions does not include the right 
to strike and the right to demonstrate. 

Rule 4- A of the Bihar Government Servants' Con- 
duct Rules is reasonable and in the interest of the 
public order within the meaning of Arts. iO (2) and 
19(4), The promulgation of R. 4-A has not resulted 
in a total prohibition of fre^'dom of speech. ( 1959) 1 
Lab L 3 401 : 1958 B L J R 600 : I L R 37 PaMH)9 : 
AIR 1959 Pat 187 (189, 190 191) (Tt A) (Prs o. 6, 7), 

[Partly Reversed in AIR 1902 S C Ll66.j 

Art. 19 (1) (a) and (2) - Right to make “demon 

stration” — Restrictions on — Civil Service Rule 
banning every type of demonstration is ultra viies 
and uncoost itutional — Central Civil Services iCon- 
duct) Rules. R. 4 -^— Rule inval d. 

Rule 4-A of the Central Civil Services (Conduct) 
Rules, in so far as it lays a bar on every type of 
demonstration, lie the same however innocent and 
however incapable of causing a ‘bteach of puolic 
tranquiliity, and not cODtining itself to those fornas or 
demonstrations which might lead to that result, is 
ultra vires and unconstitutional. AIR 1902 3 C !100, 
Foil. 1963 CurL J 449 : 65Puni 1. R 997 : (1965) 2 
Lab L J 696: AIK 1964 Punj 143 ( 144, 145) (Pr 6). 

Art. 19 (1) (a) and (b) - Central Civil Services 

(Conduct) Rules, 1955, R. 4-\ — Valiiity — Rule 
violates Art. 19 (l)(a) and (b) — Petitioner held could 
not be punished for pirtieipatiog in any demonstra- 
tion. See Ibid, Art. SUO. aIB 1963 Punj 390* 

34. Restrictions on freedom of speech and 
expression —Miscellaneous examples. 

• Art. 19 (6) — Newspaper (Price and Page) Act 

(1959) and Daily NeA'spaper (Price and Page) Order 
(1900)— Validity — Provisions olfend Art. 19 (I) (a) of 
the Constitution and are uncon.stitutional. See loid, 

Art. 19 (1) (a). ( 1962) 2 S C J 400: AIR 1962 S C 305. 

• Art. 19 (2) — Bombay Civil Services (Conduct, 
Discipline and Appeal) Rules ( 1932). R 26 (a)-— Speech 
hv Educational Inspector with general permission of 
Government that in Karnatak Kannada language 
should preceie and Hindi should follow — Held 
speech did not attract R 20 (a) and also fell outside 
Art. 19(2) of the Constitution — See Bombay Civil 
Services (Conduct, Discipline and Appeal) Rules (1932', 
R. 26 (a). (1962) 1 Lab L J 134 (S C). 

• Art. 19 (1) (a) — Sections 123 (5) and 124 (5), 

Repre-.eatation ol the People .\ct, are not ultri vires 
Art. 10(1) (a). See Representation of the People Act 

(1951), S. 12i (5). AIR 1954 S C 686. 

Art. 19 (1) (a) and (2) — Restrictions on funda- 
mental rights — Tests of reasonableness — Both sub- 


stantive and procedural aspects to be considered “ 
Dramatic Performances Act (1876), Ss. 3, 10 — Vali- 
dity Substantive provisions not invalid Distinction 
between written word and spoken word. 

A reading of Cl. (2) of Art. 19 makes it dear that 
the restrictions imposed must be reasonable. This 
reasonableness is necessary not only in the substantive 
provisions of the impugned law, but also in the pro- 
cedural provisions. Restrictions imposed by a law 
may be reasonable in their substantive provisions but 
the operation of the law may amount to an unreason- 
able restriction because no adequate provision has 
been made in the procedural part of the law to safe- 
guard the rights guaranteed under the Constitution. 
AIR 1950 S C 211, Rel. on. 

The Dramatic Performances Act, 1870. is ultra 
vires of the Constitution of India, because its pro- 
cedural part imposes such restriction*- on the right of 
freedom of speech and -expression which cannot be 
covered by the saving clause in Art. 19 (2). AIR 1951 
Cal 322 and -AIR 19.52 SC 190 and AIR 1954 All 
50 J and AIR 195 i Raj 162, Rel. on. 

The written v-’ord can be confiscated before it has 
done miich damage, but the spoken word achieves its 
objects as soon as it is uttered. The spoken word is 
also far inllammable and can engender heatand excite 
passions in a quicker manner and become a greater 
danger to the security oi the community. These and 
other difierences mike it necessary that in the 
interests of public order and security, the State should 
have some power to de.il in an emergent manner with 
the spoken word. The Dramatic Performances Act, 
1870, is such a preventive measure. The substantive 
provisions of the Dramatic Performances Act do not 
infringe Art. 19, Constitution of Incia, as the restric- 
tions imposed are reasonable within the meaning of 
sub-cl. 2) of the said Article. Where the restriction 
imposed by means of a prohibitory order passed as a 
measure of emergency is amenable to objective deter- 
mination by a Court of law or some other body, but 
no such provision is made in the procedural part of 
the impugned law. it cannot be held to be a reason- 
able restriction. The final order cannot be left to the 
mere .subjective determination of an executive officer 
whose decision is not open to review or reconsidera- 
tion. 1956 A L J 939 : I L R (1957): 1 All 399 : 1956 
CrLJ 1143: AIR 1956 Ail 571 (573, 574, 575) 
(Pt B) (Prs a, 12, 13, 15. 16. 19, 23) (DB).. 

Arts. 19 (1) (a), 19 (2) — Rule 20 (1) of Govern- 
ment Servants Conduct Buies 1926, constitutes un- 
reasonable restriction Oii fundamental rights under 
Art. 19 (1) (a) and is not saved by Art. 19(2)— Reason- 
able restriction under Art. 19 (2) should not be vague. 
See Government Servants’ Conduct Rules (1926), 
R. 20 (1). AIR 1955 Cal 76. 

Art. 19 (1) (a) — Public Safety — M. P. Public 

Security Act >25 of 1959), S. 3 ( D (a) — Imposing of 
restrictions with' Ut notice of hearing — Unreason- 
ability of procedure does not affect validity of S. 3 (1). 
See Public Safety — M. P. Public Security Act (25 of 
1959), S. 3 (1) (a). AIR 1964 Madh Pra 175 (OB). 

Art. 19 (5) — M. P. Public Security Act (25 of 

1959 ), S. 3 ( 1) (a) — Restriction under, is reasonable 
both from substantive and procedural aspects. See 
Public Safety — M. P. Public Security Act (25 of 
1959), S. 3 (1) (a). AIR 1964 Madh Pra 175 (DB). 

Art. 19 (1) (a) — V^alidity of S. 3 (2), M. P. Otficial 

Languages Act (1950)— Does not olfend .Art. 19(1) (a). 
See M. P. Olficial Languages Act (1950), S. 3 (2), AIR 
1959 Madh Pra 208 (DB). 

Arts. 19 and 14 — Madras City Police Act (3 of 

1888) as amended by Madras Act (7 of 1949), S. 49A 
— Validity of — DilFerentiation, distinction and di.s- 
crimination — Classification is in derogation of right 
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secured under ^Art. 19 (1) (a)— See Madras City Police 
Act (3 of 1888) as amended by iV^dras Act (7 of 
1949), S. 49 \. AIR 1954 Mad 901. 

Arts. 19 (1) (a), 19 (2) — Bihar Essential Services 

Maintenance Act (1948), Ss. 5,3 — Validity — Does 
not go beyond reasonable restrictions in Art. 19 (2) of 
the Constitution (Words and Phrases — ‘Causing dis- 
affection’) — See Bihar Essential Services Maintenance 
Act (1 of 1948), S. 5. AIR 1956 Pat 188. 

Art. 19 (1) (a) and (2) — Dramatic Performances 

Act (1878), S. 3 (a) and (c) — Provisions are unreason- 
able restriction on fundamental right of freedom of 
speech. See Dramatic Performaces Act (1876), S. 3 (a). 
1961 (1) Cr L J 851 ! AIR 1961 Punj 272 (DB). 

Art. 19 (1) — Order under S. 7 — Dramatic Per- 
formances Act — Violates Art. 19(1). See Dramatic 
Performances Act (1876), S. 3 (b). AIR 1958 Punj 243. 

Art. 19 (1) (a) — Criminal P. C. (1898), S. 144 — 

Validity — Section does not contravene Art. 19 (1) (a) 
of the Constitution. See Criminal P. C. (1898), S. 144. 
ILR (1957) Punj 386. 

Art. 19 (2) — Public Safety — Trav-Co. Public 

Safety Measures Act (5 of 1950), S. 31— Restriction 
under — Validity — The restriction imposed by the 
section is of the nature permitted by Art. 19 (2) of 
the Constitution and is not ultra vires of the Consti- 
tution. See Public Safety — T. C. Public Safety Mea- 
sures Act (5 of 1950), S. 31. AIR 1953 Trav-Co 540. 

35. Clause (1) (b)— (General). 

Art. 19 (1) (b)— Scope — U. P, Opium Act, 1934, 

S. 14 — Amounts to reasonable restriction in the in- 
terest of public on exercise of right of assembly and 
is not ultra vires — See U. P. Opium Smoking Act 
(3 of 1934), S. 14. 1957 Cr L J 1199 i AIR 1957 All 

f 

~~ Government Servants’ Conduct 

63-Validity -See Ibid, Art. 19 (1) (a). 

AIR 1957 Ker 7. v / v / 


Art. 19 (1) (b) and (d) — M. B. Maintenance c 
Public Order Act (7 of 1949), S 11-Validity-Cor 
travention or fundamental rights under Art 19 

P., Maintenance c 
Public Order Act (7 of 1949). as it stood at tli 

material time (viz.. 22-10-1952). was contrary to th 
J guaranteed under Art. 19(1) () 

Constitution as it imposed unreasor 
able restrictions upon those rights by reason of th 

amplitude of possible delegation by Coven 
ment of its powers under S. 7 (1) of that Act Th 
contravention of an order made under S. 7 in pursi 

.'irf ^^annot therefore be iflega 

\v V B L J 607. Foil.; AIR 195 

P C 220 ; 1957 Jab L J 7^ 


Arts. 19 (1) (a) and (b) and 14 — Madras C 
Police Act (3 of 1888). S. 41-Validity. 

heKbe^nlnV''® canno 

fteid to be ultra vires and cannot be struck down 

We'SltuRon 

. t‘ 3".£ 

powers on a Police Officer. . 

certain conditions t( 
observed by the Commissioner before pass^L 
order under that section prohibiting publfc S, 
3od One of conditions is thaf Ka u 

necessary for "the preserva 
of the public peace or public safety. 

Though there is no express provision in S. 41 


approaching the government against commissioner's 
orders pass under that section everybody knows 
that the Government under whom the Commissioner 
is directly working, can be approached for rescind- 
ing or modifying such orders, though :what orders 
the Government would pass woulcf depend on the 
merits of the case. 

Although no time limit is fixed for an order under 
S. 41 in the section itself, as a matter of convention, 
the time limit of 14 days has been observed in the 
orders under S. 41 and any order under S. 41 extend- 
ing over 15 days at a time will be held invalid by 
the Court (Desirability of incorporating provison 
for time limit in S. 41 stressed). 

The powers under S. 41 are no doubt wider than 
those given under S. 30 (2) of the Police Act or under 
S. 144, Criminal P, C., but that is because the presid- 
ency police administration has been considered to be 
different from the district police administration and 
so there is a reasonable classification and no discri- 
mination. 


The section cannot be attacked on the ground that 
orders under it differ from those under S. 144, 
Criminal P. C. in not being justiciable or subject to 
judicial scrutiny. The orders under S. 41 cannot in 
their very nature be justiciable or subject to judicial 

scrutiny. The Court is wholly unsuited to guage the 
seriousness of the situation, for it cannot be in posses- 
sion of materials* which are available only to the 
Executive Government. AIR 1957 S C 890, Rel. on. 

Section 41 does not allow a total prohibition of the 
right to the public meeting. It gives the Commis- 
sioner a wide discretion according to the exigencies 
of the situation to allow some public meetings as for 
marriages and funerals without licence, some others 
with a licence, and to prohibit some others either in 

the particular areas or for particular days or 
occasions. 


1 nere is no presumption that High Police Officer 
will act unscrupulously and in order to please the 
political bosses. Where the commissioner’s orders are 
Vitiated by the mala fides, they could always be chal- 
^nged on that ground either by writ to the High 
Court, before the prosecution or in the criminal case 

P-O'seution is launched, and the mere pos- 
sibility that a power may he abused is no reason for 
denying the power itself, or to strike down the 
section of the Act conferring that power. 71 Mad 

^ L I : 1958 Mad L J 

: 19.59 Cri L j 204 • 
1958 Mad VV N 609 : AIR 1959 Mad 63 (65 66 67) 
(Pt A (Prs 5, 7. 8, 9, 10) (DB). ’ ’ ' 


.Alt 1C? VO/ 


Arfc IQ n\ /kT " i vires 

(H (b) and (d). See Mysore Police Act (5 of 

(DB)!' ^ ^ 1960%f 57 


J f S'-/! v*-*/ i ^ueecn ana evorcc. 

hp assemble peacefully - It would 

be no answer to a proper charge that the accused 
behaved riotously at a private or even a public 
meeting yio ently by insisting on the same beiiiK held 
(Pr 9^ language. AIR 1954 Mys 12 (14) (Pt iS 

~ Public Safety — Bihar Miinten* 

t"ng"°rom“ordi Act(1950),s: 9 (2)-Act Ligina- 
ling trom Ordinance promulgated during emervenev 

tTonf- Art^Y 9 ??[Tl? 1 'l^ i-pofinT re^lTc"- 

— rr^ncjf-f (1) (b). (d) of Constitution, it violated 

Pufca et - <b) and (d))-iTee 

Act (3 of 1950 ) P®'^ar Maintenance of Public Order 
Act (cs ot J.950), S. 9 (2). air 1959 Pat 423. 

^95'l) S® Pf People Act {43 

holiina’ofn,W~''^^'“^'.‘>'~P^^‘"otions imposed on 
nolling ot public meetings how far reasonable. Sea 
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Representation of the People Act (1951), S. 120. 
AIR 1957 Pat 252. 

Art. 19(1) (b)— Regulation of Public meetings— 

Validity of law. 

The law relating to regulation of public meetings 
is a law pissed in the interests of public order. ILR 

34 Pat 855 : 1957 Cri L J 648 : AIR 1957 Pat 252 
(254) (Ft B) (Pr 5) (DB). 

Art. 19— Scope — Instructions prohibiting rail- 

svay servants to hold meetings in places of 

No contravention of Art. 19. AIR 1962 Punj 482, 

Reversed. 

The instructions issued by the railway authorities 
absolutely forbidding the holding of meetings in actual 
places of work such as workshops, storey depots and 
office compounds without their permission do noc 
contravene Art. 19. Any employer of labour can 
prohibit Union meetings on his own premise^t and 
this applies just as much to Government in its capa- 
city as an employer as to any private individual. To 
prohibit meetings or demonstrations in factory pre- 
mises is not an infringement of any fundamental right 
since nobody has a iundamental right to hold nieet- 
?ngs of any kind on private property. AIR 196i- i un) 
482, Reversed. (1963) 7 Fac L R 58 : 65 Puaj L R 
571 : ILR (1963) ) Punj 862 : (1964) LJLah L I 321 : 
AIR 1963 Punj 336 (337, 338) (Pt B) (Prs 13. 14) 
(DB). 

Art. 19 (1) (b), (2) and (3)-Rigbt to hold meet- 

ings — Bestrictions on. must be reasonable Railway 
authorities prohibiting meetings of workers on pre- 
ini.ses controlled by Railway without permission 
Order held contravened Art. 19. 

The right to hold meetings cannot be restricted 
absolutely without any indication how the public 
order would be threatened thereby. A restriction in 
order to be reasonable muct have a reasonable relation 
to the object the Legislation has in view and must 
not go beyond it. Restrictions meant to.be in the 
interest of public order which have no proximate 
relationship or nexus with it but can be only remotely 
or hypotheti jail v connected with it, cannot, there- 
fore, be reasonable within the meaning of Art. 19 (2). 
Civil Appeal No. 413 of 1959, dated 22-2-1902 (Punj) 
and AIR 1900 S C 033. Relied on. 

The Railway Administration issued a circular letter 
warning all its staff that if any one of them was found 
organising or attendiog a meeting inside RaiUyay 
premises or at places of work, he would render him- 
yelf liable to severe disciplinary action as such action 
oil his part would amount to misconduct arising 
out of violation of administrative instructions; that 
meeting could he held on open grounds aw'ay from 
the places of work with the permission of the Rail- 
way authorities if such open ground fell within 
Railw'ay boundary ; 

UeUl, that the intent of the instructions was to 
prohibit all meetings without the prior sanction of the 
Administration and the vice of the instructions Nvas 
chat every kind of demonstration in a public meeting 
was forbidden. The restriction was not reasonable. 
The Railway authority might own or control (he 
premises over which meetings had been prohibited 
without permission but that did not entitle it to curb 
or curtail the fundamental right accorded by the 
Constitution of India, unle.ss the restriction came 
strictly within the ambit of Art. 19 (3). 1 he instruc- 
tions were, therefore unconstitutional and void. (1944) 
323 US 510 and (1945) 320 US 501 and (1945) 320 
U S 517. Relied on. 64 Punj L R 620 : (1982) 1 
Lab L J 588 : AIR 1962 Punj 482 (484) (Pt B) (Prs 8, 
9, 12). 

Jteversed in AIR 1903 Punj 330]. 


36. Right to take out procession along highway. 

• Art. 19 (1) (a), (b). (2), ( 3 ) - Order under 

S. 144, Cr. P. Code — Order only excepting funeral 
processions and religious processions from its opera- 
tion — If anyone wanted to take out a procession tor 
some other purpose which was lawful it was open to 
him under S . 144. sub-s. (4) to apply for an alteration ot 
the order and obtain a special exemption — Mere 
omission of the District Magistrate to make tne ex- 
emption clause of the order more comprehensive 
would not vitiate the order on the ground ^bat it 
places unreasonable restrictions on certain funda- 
mental rights of citizens. Babulal Parate v. State ot 
Maharashtra, (1961) 1 S C J 524 : (1961) 1 An 
(SC) 154 : (1961) 1 M L J *(SC) 154 : 1961 M L J (Cr) 
297 : 1961 (2) Cr L J 16 : (1961) 2 S C A 49/ i 
1961 An L T 610 i (1961) 2 Ker L R 327 i 1961 
S C D 597 : \IR 1961 S C884 (891) (Pt I) (Pr 32). 

• Arts. 19(1) (a), (b), (2), ( 3 ) - Order under 

S. 144. Criminal P. C. prohibidng shouting of “pro- 
vocative slogans" — The expression ’‘provocative 
slogans" has necessarily to be understood in the con- 
te.xt in which it has been used in the order and, there- 
fore, it cannot be regarded as vague— Order cannot 
be held to place unreasonable restrictions on the 
rights of free speech of citizens. Babulal Parate v. 
State of Maharashtra, (1961) 1 S C f 524 : (1961) 1 
Andh \VR (SC) 154: (1961) IMLJ (SC) 154: 
1961 M L J (Cr) 297 : 1961 (2) Cri L J 16 : (19611 2 
S C A 497 : 1961 Andh L T 610 : (1961) 2 Ker L R 
327 : 1961 S C O 597 : AIR 1961 S C 8S4 (891, 892) 
(Pt J) (Pr 33). 

Art. 19-Penal Code (1860), Ss. 141 (fifthly), 142, 

143, 148— Hindu Muslim factions — Agreement as 
to right to take procession with music in front of 
mosque on public highway — Effect. 

The very fact that a particular path or a road is a 
public highway means that every member of the 
public has a right to use it. Such a right does not 
originate either in agreement or in custom. The right 
is subject only to similar rights of other members of 
the public to use the public highway and to the 
power ot the State to regulate traffic and to Preveiit 
disturbances or breaches of public peace. Although 
the right to use public highways in this manner is 
not expK-ssly desciiljcd as a lundatnental right in the 
Constitution, it can reasonably be stated to partake 
of the fundamental right to assemble throughout the 
territory of India guaranteed under Art, 19 of the 
Constitution. 

An agreement reached between the Hindus and 
Muslims ot a place whereby the Muslims agreed not 
to object to processions being taken out with music 
in front ot a inosque on a highway on occasions of 
national festivals cannot have the effect of a decree of 
Court or an award of arbitrators defining and deela- 
ring the rights of the parties. 38 Mys L J 203 and 
AIR 1925 P C 30 and AIR 1944 P C 33, Rel. on. 

Such an agreement will not give any right to the 
members of the Muslim Community to prevent the 
processionists to proceed along the mosque on the 
public highwav with music- By such obstruction 
the persons would constitute themselves an unlawful 
assembly within the meaning ot S. 141 (fifthly), of 
Penal Code. 1961 (1) Cri L 1 291 : 1962 M L J (Cri) 
55 : 38 \lvs L I 1039 : ILR (I960) Mys 1238 ; AIR 
1961 JVlys 57 (57) (Pt A) (Prs 21, 22) (OB). 

-Art. 19 (1) (h) — Right to take out procession 

accompanied with music on public highway — Re- 
presentative suit fur declaration of right is maintain- 
able — Hindus have unrestricted right to take out such 
processions at all hours subject to restrictions, put by 
authorities to prevent breach of peace — Previous 
compromise, effect ot. See Civil P. C. (1908), S. 9. 
AIR 1964 Orissa 18. 
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Art 19 (1) (b), (d) — Highway — Right to lead 
procession on — Nature and scope of — It is neither 
easementary nor customary but fundamental* 

Any section of the public have got right to lead a 
religious procession with its appropriate observances 
along a highway, subject to particular limitations, 
viz., that they do not interfere with the other funda- 
mei ta! rights of the public; this right is subject also 
to the control by the appropriate authorities to regu- 
lafe the traffic, and is not based upon a a easementary 
right or a customary right. This is a fundamental 
right as the ordinaiv user by an individual of the 
public street. AIR 1925 P C 30 and AIR 1944 P C 33, 

Rel. on. (I960) 3 O J D 22 : AIR 1961 Orissa 167 
(168) (Pr 2). 


37. Clause (1) (c)- (General). 

Art. 19 (1) (c)— Forw'ard Contracts (Regulation) 
Act (1952), Chap Iff, Ss. 5, 6 and 10— Recognition ot 
associations — Provisions as to, do not violate Art. 19 
(1) (c) and are valid. Raghubar Dayal Jai Parkash v. 
Union of India. (1962) 2 S C T 445 : (1962) 3 S C R 
547 I AIR 1962 S C 263 (270) (Ft A) (Pr 14). 

• Art. 19(1) (c) — Freedom to form association — 

Forward Contracts (Regulation) Act (1952), S. 6— Re- 
cognition of association — These do not affect free- 
dom to form association. Raghubar Dayal Jai Parkash 
V. Union of India, :(1962) 2 S C J 445: (1962) 3 S C R 
547 : AIR 1962 S C 263 (270) (Pt B) (Pr 12). 

® Art. 19 (1) (c) — Scope — Right not to form as- 
sociation. 

Assuming that the rii^ht to form an association im- 
pljp a right not to form an association, it does not 
follow that the negative right must also be regarded 
as a fundamental right. The citizens of India have 
many rights which have not been given the sanctity 
of fundamental rights and there is nothing absurd or 
Uncommon it the positive right alone is made a fun- 
damental right. Tika Ramji v. State of Uttar Pradesh 
1956 S C A 979 I 1956 S C J 625 : 1956 Ail W R 

S C R 393 : AIR 1956 S C 676 (709) 

(Pt G) (Pr 48). 

* Uaw Amend" 

amended by Madras 
Act 11 of 1950) Validit) — See Criminal LawAmend- 

h amended in Madras 

by Madras Act (11 of 1950 ). AIR 1952 S C 196. 

Art. 19 (1) 4c) — University Union Ordinance 
empowering realisation of fee compulsorily from stu- 
dents — Ordinance is not ultra vires — (Allahabad 

(AH) 2034 N U C 

19 (l)(c)--If contravened by S. ] 14 of the 
(1951)^ Abolition and Land Reforms Act 

Section 114 of the U. P. Act 1 of 1951 does not con- 

lolnnfpf membership of the Gaon Sabha is 
voluntary ard not compulsory. Suryapal Sinch v 

ioli 2 • 1^51 AH L J 365 : AIR 

1951 All 674 (699) (Pt X) (Pr 132) (FB). 

sTrvfnpf K 19 (2)-Andhra Civil 

(1954 R r? National Security) Rules 

lie? • F o “ Validity — Amounts to reasonable 

restriction. See Andhra Civil Services (Safeguarding 

ot National Security) Rules (1954), R. 3 AIR 
Andh Pra 288 ^DB). 

19 (1) (c) and (4) — Scope — G. O. Ms Nn 


member of an association or union, if he so desirey. 
AIR 1951 All 674 (FB), Rel. on. 

Rules 3 and 4 in G. 0.*Ms. No. 418, Education and 
Public Health, dated the 24th February. 1939, in so- 
far as they empower the authorities to make it obli- 
gator>’ on the part of a every teacher in an elementary 
school to become a member of the Association spon- 
sored by the Government must be declared to be void 
as constituting an abridgment of the rights guaranteed 
under Art. 19 (1) (c). AIR 1958 Andh Pra 78 (79) 
(Prs 6. 12). 

Art* 19 (1) (c) — Criminal Law Amendment Act 

(1908), S. 15 — Provisions of. do r ot offend Art. 

(1) (c) of Constitution. See Criminal Law Amendment 
Act (1908). S. 15. AIR 1952 Assam 167 (DB). 

; ~ Right to strike not 

included in right to form associations or unions — 
Essential Services Maintenance Ordinance (19^0), 
Ss 3 (1) and 7 — Restrictions imposed by Ordinance 
are within limits provided by Cl. (4). 63 Bom L R 
774 : 1961 Nag L J 695 ; (1961.62) 21 F J R 441 i 
(1963) 2 Lab L J 264 i AIR 1962 Bom 53 (65, 66, 67) 
(Pt D) (Prs 40, 49, 55) (DB). 


Art 19 (1) (c) — P ight of Association — Jadav- 

pur Univesity Act— If violates right and if invalid — 

(Jadavpur University Act (33 of 1955), S. 2 (c) 
and (4)). 

V\ hsre the Jadavpur University Act was challenged 

by a life member of the National Council of Educa- 
tion on the ground that it violated the applicant’s 
right of association, namely to form National Coun- 
cil of Education, under Art. 19 (1) (c) of the 
Constitution: 


weld, that there was explicit and implicit recogni- 
tion in the Jadavpur University Act, that the nucleus 
was the National Council of Educati^in. There was. 
therefore, no infringement of the applicant’s right to 
form association under Art ]9(l)(c)oftheConstC 

"" N 914 : ILB (I960) 2Cal 311: 
AIR 1960 Cal 120 (122) (Pt C) (Pr 10). 


^ xw, xttai,* 'uii uu leauiicrs or 

primary schools from getting mixed up with politi. 

cal institutions— If justified. 

A citizen has freedom under Art. 19 of the Consti- 
tution to form associations or unions, to practise any 
occupation and to have freedom of speech and ex- 
pression. A teacher in service in the primary school 
is net merely a citizen but he has also got to be under 
certain terms and discipline of employment. To pre- 
yent teachers from getting mixed up with politi::aI 
institutions is a reasonable restriction. To prevent 
them from entering into rivalries in respect of the 
Union Board, Panchayat and the District Board is a 

reasonable restriction. Teachers are all the better by 

partisan and non-factious. 

Village libraries and village clubs have been ceutree 

of many activities other than library or purely social 

be takfn"bv‘?hiV' "should 

. teachers of the primary school to 

l"lR 19 "s 40"‘(S^Pr restriction. 

or disj” tsrs ■’airsi/vrit 

1955 N U C Sri’oO?!'""'" 

^ules u ®dM-R Regulation 

Hyderabad^ RegLtfon QSSo 

1954 Hyd 121 (DB). Rules under. AIR. 
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■ Art. 19 (1) (c)— Resolution by General Body of 

O)- 0 perative SiKjiety — Communication by Registrar 
that resolutions were ultra vires — Communi.3ation 
held departmental — Art. 19(1) (c) could not be in- 
voked as there was no infringement of the right of 
persons to form an association, 66 Mad L W 905 : 
(1953) 2 M L J 584 ; AIR 1954 Mad 348 (349,350) 
(Prs 4, 5). 

• Art. 19— If contravened by the Criminal Law 

Amendment Act as amended by the Indian Criminal 
Law Amendment (Mad.) Act of 1950 Provisions in- 
consistent with Art. 19 (1) (c) See Criminal Law 
Amendment Act (14 of 1908) as Amended by the 
Crimiaal Law Amendment (Vlad.) Act (11 of 1950). 
AIR 1951 Mad 147 (FB). 

• Art. 19 (1) (c)— *‘Form*’ — Meaning of. 

The word “form" in Ait. 19 (1) (c) refers not only 
to the initial commencement of the association hut 
also to the continuation of the association such. 
RowV G V. State of Madras, 52 Cri Lj515:(l95l) 
lMadLJ 628 ; AIR 195L Mad 147 (179) (Ft E) 
(Prb8) (FB). 

—Art 19 (c) - Society against capitalism and pri- 
vate ownership and for establishment of socialist 
state — No use of force or violence- Does not amount 
to subverting Government by force and violence. See 
Penal Code (1860), S. 121. AIR 1955 Trav Co 33 
(DB). 

Art. 19 (4) — Section 25, Tra-Co. Public Safety 

Measures Act, 19*50 and notitication issued ui,der 
same declaring Cochin Cornmuniit Party unlawful 
are ultra vires the Constitution See Public Safety — 
Travancore-Cochin Public Safely Measures Act (5 of 
1950), S. 23. AIR 1953 Trav Co 174 (DB). 

• Art 19 (1) (c) & (4) — Public Safetv — CDcfcin 

Criminal Law Amendment Act;(27of 1124), S. 3 and 
notification under — ^'al^dity. 

Section 3 of the impugned Act enacts a provision 
directly aflecting one of the seven fundamental rights 
guaranteed by .Art 19 (1) viz, that recogi.ised by Art. 
19 ( 1) (c) to form associations or unions. I.egislation 
seeking to prevent activities of associations falling 
within the category of those mentioned in theimpugn- 
ed section is certaiijly legislation in the interests of 
public order or moralit>. S. 3 however oversteps the 
bounds of permis.sible legislation and it ha.s, there- 
fore, to be declared to have be. ome void when the 
Constitution came into force. When a law became 
void obviou'-lv a notification issued under that law 
would also b-coine void. Once a prosecution is 
launched against an assojiation declared to be unlaw 
ful, the criminal Court cannot question the valid ity of 
the notification and it cannot therefore be sail that 
the Uw gives peisons hit by it an oppoitunity for a 
fair trial. S rious inroads are made regarcing the 
right to property also. There is no time limit prescri- 
bed for the duration of a notification issued under 
S. 3. (-iovernmeut alone have authority to decide how 
long an association declared to be unlawful should 
continue to remain under the ban imposed by them. 
The cumulative efiect of the absence of a provision 
for proper notice or sufficient publicity and the im- 
position of a time limit to seek a reviev of the 
(.overnmei.t order by the High Court i.s to make the 
law overstep the bounds of permissible legislation in 
such a manner that sub-clause (4) of Art. 19 could 
not save it. In other words it ollends Cl .4) of Art. 19 
as an unreasonable restriction on the exercise of the 
right conferred by Art. 19 (1) (c). AIR 1951 Mad 147, 
Re!, on; AIR 1951 S C 407, Foil. George C.handa- 
yammury v. State. 1 L R (1952) Trav-Co 1 : 1952 
Ker L T 178 : 1952 Cri L J 1066 : AIR 1952 Trav-Co 
217 (223, 224) (Ft D) (Prs 13. 17, 18, 19) (FB). 


38. Labour and trade unions* 

• Arts. 19 (1) (c), 14— Freedom of association — 

Right to form Union — Scope of — Labour Union — 
Right guaranteed under Art. 19 (1) (c) does not extend 
to concomitant right to effective collective bargaining 
or to strike— Banking company — Provision exempting 
it from disclosing secret reserves or provision made for 
bad and doubtful debts in proceedings under Indust- 
rial Disputes Act No cantravention of Arts. 19 (l)(c; 
and 14 — Banking Compai ies Act (1949), S. 34-A — 
Not unconstitutional. All India Bank Employees 
Association v. National Industrial Tribunal (Bank 
Disputes), Bombay, (1962) 32 Com :Cas 4*4 : (1962)- 
ISC A 604: (1961) 3 FLB 307: 1961.r.2) 21 

FJR 63: (1961) 2 Lab L J 385; (1962) 3 SCK 
269 : AIR 1962 SC 171 (179, 180, iSt, 182. 184, 
185) (Prs 18, 19, 20, 22, 2S, 33, 36, 37). 

• Arts. 19 (1) (c) and 311 — Notice to a.spellant 

under R. 3, Railway Services (Safeguarding of 
National Security) Rules — Reference to appellant 
bein-; menmer of Communist Party and to his activi- 
ties ill trade union — Order terminating service — If 
contravenes Art. 19 ii) (c) — Rail^way Services (Safe- 
guarding of National Security I Rules (1949), R. 3). 

Where the notice issued to the appellant unrler R. S 
of the Security Rules referred to the appellant being a 
member of the Communist Party and to his activities 
in the trade union and his services were terminated 
under that Rule : 

Held, that the order terminating the services of the 
appellant was not void as being in contravention of 
Art. 19 (1) (c). Though he had a fundamental right 
to form associations under Art. 19 (1) (c), he had no 
fundaiiK iRal right be continued in the employment 
ol the titule and when bis sei vices v^ere termh.aled by 
the State he could not complain of the infringement 
of any o{ his constitutional rights, when no question 
of violation of Art. 311 arose. P Balakotaiah v. Union 
of India, (1958) S C J 45l : 195S SCR 1052 : 195S 
S C A 209 : (195S) I Mad L J (S C) 162 : (1958) 1 An 
WR (SC) 1(2: AIR 1958 SC 232 (238) (Pt E) 
(Pr 17). 

Art. 19 (1) (c) (g), (6)— Right tu form associaiion — 

Para 97 of Manual ol Governiijent Orders — Validity 
— Reasonable restriction. 

Para 97 of ihe Manual of Government Orders does 
not restrict right cf association of the Covernment 
servant and even otlierwise it does not expose such 
right of Government seivait to the risk of Art. 19 
(ij (c). Tlie true elfect of para. 97 is that unless the 
a -sociacion ha-, been formeu with the prior sanction 
of the Government the association will not have the 
light to '^peak or to be heard on bclialf of the mem- 
bers of the service. One view about para. 97 can be 
that since, it requires Government servants to act in 
a certain manner in relation to their employment 
namely, that a represent rtive approach by them to 
higher authorities shall be made through a recognised 
association only, it i*.; a matter which directly toncer- 
ned Cl (6) of Art. 10 which authorised the imposing 
of reasonable restriciions in the inteie.st of general 
public on (he right guaranteed to citizens under sub- 
Cl. (g) of Cl. (1) of that Article, namely to practise 
any profession or to carry on any occupation, trade or 
business. IPR a959) 1 All 787 : AIR 1960 All 353 
(356, 357} (Pt D) (Prs 15, 17) (DB). 

Art. 19 (1) (a) and (c)— Rules under S. 23, U. P. 

Industrial Disputes Act, R. 40 — Validity. See U. p! 
Industrial Deputes Act (28 of 1947), S. 6-1. 1959 All 
L J 745- 

Art. 19 (1) (c) — Proviso to R. 40 (3) of U. P 

Industrial Disputes Rules is ultra vires of Article 
See U. P. Industrial Disputes Rules (1947) R 40 (.3^* 
AIR 1900 All 45. ‘ ^ 
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Art. 19 (1) (c)— Sub-r. (4) of R. 40 of U. P 

Industrial Disputes Rules is hit by Art. 14 of Consti- 
tution — Sub-rule is unreasonable restriction on right 
to form association. See U. P. Industrial Disputes 
Rules (1947), R. 40 (4). AIR 1960 All 45. 

Art. 19 (1) (c) and (4) — Right to form trade 

unions comes within article — State cannot circum- 
vent article by placing restrictions on objects or pur- 
poses of association — Rejection of application of 
federation of trade unions to represent its members 
— This would be restriction within Art. 19 (4)--(U. P. 
Industrial Disputes Act (28 of 1947), S. 6-1)— (Trade 
Unions Act (1926), Preamble). 

The right to form associations or unions guaranteed 
under Art. 19 (1) (c) of the Constitution includes the 
■right of workmen to form trade unions for a lawful 
purpose. The purpose of an association is an integral 
part of the right, and it the purpose is restricted, the 
right is inevitably restricted. The enjoyment and 
fulfilment of the right begins with the fulfilment of 
the purpose for which the association is formed. If 
the Slate tries to circumvent Art. 19 (1) (c) by placing 
restrictions on the objects or purposes or the normal 
functioning of an association, this would amount to 
an indirect restriction on the right itself. AIR 1958 
S C 956, Foil. 

The effect of the rejection of the application under 
S. 04, U. P. Industrial Disputes Act of the federation 
of trade unions for permission to represent its mem- 
bers or the rejection of its application for approval by 
the Labour Commissioner for purposes of such 
representation would amount to restriction within the 
meaning of clause 4 of Art. 19 of the Constitution. 

U959.60) 17FJR290 j (1960) 1 Lab L ] 745 i AIR 
1960 AH 45 (49) (Pt A) (Prs 12. 13). 


Art. 19 (1) (c) — Law or order whether restricts 
unreasonably right of association — Court must take 
notice of existence of conditions of labour. 

The High Court must, in deciding whether any 
particular law or order of Government restricts uu- 
ceasonaoly the right of association guaranteed under 
Art. 19 (1) (c), take notice of tie existence of condi- 
tions relating to organised industrial labour in India 
A I R 1952 S C 190, Foil. 


The purpose of industrial legislition is to strive fo 
the settlement of the disputes by methods of conci 
iiation and negotiation. But the existence of riva 
1 rade Unions in the same industry which owe alleci 
ance to different political parties is more likely t 
hinder than advance the process of conciliation. Thi 
IS a phenomenon which is all too familiar in thi 
cointry and of which the Court must take notice i 
any proceedings in which the reasonableness of 
particular piece of industrial Ipgislation is called i 

17 F ] R 290 : (1960) 1 I ab L 
^45 ; A I R I960 All 45 (50) (Pt C) (Prs 16, 17). 


— Arts. W (l) (c) and (4), 13 and 14-Citizen com- 
plaining that his right to form association has been 

violate I or unduly restricted -Court cannot surren- 

of State J^^Sment in favour of any other organ 


VVheri a citizen comes to the High Court x 
complaint that his fundamental right to for 
association guaranteed under Art. 19(1) (c) ha< 
violated or unduly restricted the Court cannot si 

judgment in favour of any other 
ot the State in deciding whether the impuene 
trictions are reasonable or not. 

p Court is under a duty im 

oy Arts. 13 and 14 of the Constitution, to act as 
ot constitutional censor of all legislation a 
scrutinise at the instance of any aggrieved c 
any law or executive act and to examine its le 
and thus ensure that no unconstitutional legis 


or illegal State action slips through its vigilant scru- 
tiny. Only by performing this duty can this Court 
effectively protect the fundamental rights of the 
citizens. The High Court is the sole arbiter, subject 
to the ultimate authority of the Supreme Court in 
appeal or otherwise of the question whether any 
particular law or order of Government impos^ an 
unreasonable re4rictiOD on the rights of the citizen. 

(1959.60) 17 F J R 290 : (1960) 1 Lab L J 745 * 
A I R 1980 All 45 (50, 51) (Pt D) (Pr 18). 

Art. 19 (1) (c)— Scope of— Illegal action by Asso- 
ciation— Stopping of, when amounts to interference* 

Freedom to form an association necessarily carries 
with it the freedom to continue such association. But 
that does not mean that it an illegal action taken in 
obedience to any resolution passed in Association is 
stopped, it will amount to interference with the 
formation or even continuance of the association. 
Stopping of work by an individual by itself may be 
due to many reasons, but when such an action is 
taken as a protest and as an organised action it may 
be regarded as a breach of the discipline and viola- 
tion of the conditions of service. In such a case any 
act on the part of the officials to stop giving effect to 
a resolution of an association will not amount to 
interference with the fundamental right to form an 
association. 1957 All L J 480 : 1957 All W R (HC) 
445 I (1957) 2 Lab L J 23L : AIR 1959 All 614 (617, 
618) (Pt D) (PrS). 

Art. 19 (1) (c) — Proceedings requiring sanction 

to become member or secretary of Union — Rights of 
employee— If infringed. 

The proceedings, dated 13th February, 1952, of the 
Director of Public Instruction, Madras, which re- 
quire an employee of a Local Board to obtain its pre- 
vious sanction to become a member or a secretary of 
the Union does not in any way infringe the rights of 
the employee of that authority guaranteed under 
Art. 19 (1) of the Constitution. (1959) 2 Lab L T 561 : 
A I R I960 Andh Pra 342 (343) (Pt A) (Pr 2) (DB). 

^ Art. 19 (1) (c) — Bombay Industrial Relations Act, 

if ultra vires. 

There is nothing in the Act which renders the 
right guaranteed by Art. 19 (1) (c) to form associations 
or Unions illusory. The right to form Union does 
not carry with it the right to represent, when there is 
an industrial dispute before a conciliator or the 
Court of voluntary or compulsory arbitration, those 
persons or members of the Trade Union. There is 
consequently no abridgment of the right guaranteed 
by Art. 19 (1), Cl. (c) by Ss. 27A &:30 of the Industrial 
Relations Act. 53 Bom L R 333 : 52 Cri L J 779 : 
ILR(1951) Bom 318 : A I R 1951 Bom 105 (114, 
115, 116) (Pt G) (Prs 21, 22) (DB). 

— — -Arts. 19 (1) (c), 19 (4) — Railway Establishment 
Code (1951), App. XIII, Pt. B, R. 1 — Right of State 
servants '.to form Unions — Constitutes tiindamental 
right pbject to Art. 19 (4) — Recognition or withdra- 
wal of recognition to Unions — Nature of the right — 
Conditions for recognition or withdrawal — Test of 
validity — Limitations imposed by R. 1 — Essential 
conditions for validity. A I R 1965 Cal 389 (392, 
393) (Pt C) (Prs 9, 11, 19,20). 

— Lal)our and trade unions 

^hgnt oi individual worker to conduct his own 
case before Industrial Court — Bombay Industrial Re- 
lations Act (11 of 1949) (as adapted in M. B.). Ss. 27 A, 
32. 53 Validity Not in coflict with fundamental 

Constitution of India, 
Art. 19 (1) (a). AIR 1956 Madh Bha 199. 

Art. 19 (1) (c) Right of freedom of association 
g^uaranteed— If infringed by Madras G, O. No. 416, 
Education dated 24th February, 1939, empowering 
the Director of Public Instruction to forbid existence 
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of, and dissolve, any Teachers’ Union not conform- 
ing to the rules and compelling teachers in Local 
Boards or Municipal service to obtain permission of 
the Board or Council concerned before forming 
-unions and prohibiting membership of teachers’ 
unions not constituted in accordance with the orders 

of Government- 

The rules contained in (Madras) G. O. No 416 
Education, dated 24th February, 1939, in so far as 
they empower the Director of Public Instruction to 
forbid the existence of, and dissolve any Teachers* 
Union not conformine to the rules and compelling 
teachers in Local Board or Municipil service to 
obtain the permission of the Board or Council con- 
cerned before forming unions and in so far they pro- 
hibit teachers in recognised elementary schools from 
becoming members of teachers’ unions or other 
teachers' organisations not constituted in accordance 
with the orders of the Government should be declar- 
ed to be void as constituting an abridgement of the 
right of freedom of association guaranteed by Art. 19 
(1) (c) of the Constitution. 

The exercise of any of the fundamental rights like 
the right of free speech, right of freedom of religion 
or the right of freedom of association cannot be made 
subject to the discretionary conTcl of administrative 
or executive authority which can grant or withhold 
permission to exercise suoli right at its discretion. 
There cannot be any restriction on the exercise of 
such a right which consists in a previous restraint on 
such exercise and which is in the catiire of adminis- 
trative censorship. The guaranteed freedoms, cannot 
be abridged or abrogated hv the exercise of official 
discretion. ILR (1953) Mad 57 : 1952 Mad W N 16 i 
65 L VV 140 * (1952) 1 M L J 38 : A I B 1952 Ma i 
253 (254, 255) (Pr 7) (DB). 

Government Servants’ Conduct Rules. 

Art. 19 (1) (c), (g), (6) — Uiglit to form associa- 
tion — Para. 97 of Manual of Government Orders 
does not restrict right of Government servants to 
form association — ft does not infringe Art. 19(1.) (c) 

— It may be considered as reasonable re.striction 
under Art. 19 (6). I L l\ (1959) 1 All 787 j A 1 K 1900 
All 353 (350, 357) (Pt D) (Prs 15. 17) (DB). 

— ■■ Arts. 10 and 309 — Government servants conduct 
Buies — Rule 22 prohil)iting meniber.ship in unrecog- 
nised Service As.so(hation is not violative of funda- 
mental right to form association guarantet<i bv 
Art. 19 (1) (c). See Ibid, Art. 300. (1060) 1 Lab L J 
156 (Andh-Pra). 

Art. 19 (1) (c)— Central Civil Services (Conduct) 

Rule.s (1955), R- 4-\ — Validity — Rule cannot be 
held to be invalid on the gmund »if its prohibiting 
Covernment servant from going on strike - Rule 
applies even to indivi !ua! worker — fhere is no 
question of association being prohibited from going 
on strike. 


Uule4-Aof the Central Civil Services (Condu t' 
Rules is not liable to be struck down :i.s vicla’ing 
Art. 19 (1) (c). rhougb a servant oi the (Jovcrninent 
has a right to form an associatiOTi and may also have 
a right of peaceful demonstration within limits, it 
cannot be argued On the bans of tlie.se lipht.s that 
there is any right of strike for using it us a means of 
redressal of its grievance. 

Further the very concept of strike po-tulates a joint 
action, that is, more than one person withdrawing 
from work in suite of there bring a contract or an 
obligation to work. Rule as it is cast, would 

seem to apply even to an iadiviJual worker. There- 
fore. it does not contemplate a case of joint action. 
Rule 4-.\ is a rule of conduct for each single 
e^nployee. The association never works under the 
Government as such and no question can possibly 
arise of the association going on strike. Therefore, 


there is no question of association being prohibited 
from going on strike. It is in that aspect that rules 
regarding recognition of association of employees 
have to be read and there is nothing wrong it an 
employee is prohibited from going on strike. AIR 
1962 S C 171, Rel. on. 65 Bom L R 65 i I L R (1962) 
Bom 664 : 1963 Mah L J 205 : (1963) 1 Lab L J 
428 : A I R 1963 Bom 121 (136, 137) (Pt F) (Prs 54, 
55, 60) (DB). 

Art- 19(1) (a) to (c) — Central Civil Services 

(Conduct) Rules (1955), R. 4..\ — Constitutional vali' 
dity — Prohibition against resorting to strike and 
participating in any demonstration — Whether viola- 
tive of Art. 19 (1) (a), (b), (c) or (g) of the Constitu- 
tion. See Central Civil Services (Conduct) Rules 
(1955) R 4-A. AIR 1962 Bom 53 (DB). 

Art. 19 (1) (c)— Central Civil Services (Conduct) 

Rule (1955), R. 4-B — Constituuonal validity — Rule 
contravenes Art. 19 (1) (c) of tlie Constitution and 
does not come within permissible limits of Cl. f4). 
Se: Central Civil Services (Conduct) Rules (1955', 
a. 4-B. AI1U9G2 Born 53 (DB). 

Art. 19 — Central Civil Services (Conduct) Rules 

(1955), K. G — \'alidity. See Central Civil Services 
(Conduct) Rules ( 1955), R. 3. AIR 1964 Cal 415. 

Art. 19 — Cmvernment Servant.' ’ Conduct Rules, 

Rr. 20, 23 - Validity —Rules do not contravene Art. 19 
cf the Constitution -- Restrictions imposed by Rule.s 
are not void on ground of vagueness or uncertainty 
— Capable of embarrassing — Meaning. See Govern- 
ment Servants’ (induct Rules (1926), R. 20 (i). ('57' 
61 Cal WN' 459. 

Arts. 19 (1) (c), (1). 13 (2) — Right of association 

— Reasonable restrictions — Rr. 80 (a), 81 and 82 of 
Coverniiicnt Servatits’ Conduct Rules— Validity of- 

There is no doubt that the Government Servants’ 
Conduct Rules restrict the activities of c ne segment 
of the population while permitting them to the re- 
mainder. So long as such restrictions and regula- 
tions are not arbitrary and bear a reasonable relation 
to legitimate end-^ to he attained no (juestion as to 
their constitalionality can arise. So considered the 
Rr. 80(a), 81 and 82 restricting the membership to 
Government Servants’ Association to C.'overnment 
Servants only and prohibiting (mvernment servant 
from [recoining member of association which is not 
recognised by Cmvernincnt cannot be complained 
again‘-t. 

'Phe Ciovernment servants forming memlrers of the 
Service Associations, Irave no constitutional right to 
any appointiueLt under the C-overnment. The ap- 
pjintrnents are, subject Only to the Cmvernmerit Ser- 
vants’ Conduct Rules. 

The imposition by Covernmont of the conditions 
as herein restricting the choice of the peisouuel for 
the othce of President ia a Service Association of 
' leir employets to Government Servant only carinot 
be said to be uncon; titutional in any seme 1957 
Kcr L T 891 : 1957 Ker L I 914 i (1958) 2 Lab L J 
77 ; \ I R 1958 Ker 2S3 (285, 286) (Pt B (Prs 8 10 
li) (DB). 

Arts. 19 (1) (c) and 19 (4) — Covernment Ser- 
vants' CuLducl Rules (1950), Rr. 3o (a) and 81 — 
’\'t*litlity. 

Restriction:; on the fundamental riglits guaranteeil 
to a citizen can be imposed in a contract of Govern- 
ment servi<’(? provkhd sm-h restrictions .s^itisfy the 
test of reasonableness and do not make a nullity of 
the rights conferred. A reasonable restriction on 
the lundamcntal rights imposed by a contract of 
Government service will not be ultra viies of the 
Constitution. Jigged by that standard Ur. 80 (a) 

government Servants’ Conduct Rules 

(IJoO) appear to be emiaently reasonable and must 
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be upheld as valid. I L R (1958) Ker 92 : 1957 Ker 
L T 1P9 : 1957 Ker L J 186 : (1957» 1 Lab L J 634 : 
AIR 1957 Ker 43 (45) (Ft B) (Prs 11, 12). 

Art. 19 (1) (a), (b) and (c) — Governments Ser- 
vants’ Conduct Rules, 1950 R. 63 — R 63 does not 
violate provisions of Art. 19 (1) (a), (b) or (c) and 
reasonable restriction on the freedom of employee is 
not hit by Art. 19. 1957 Ker L T 13 ; 1957 Ker L J 

6 : I L R (1957) Ker 1020 : A I R 1957 Ker 7 (8. 9) 
(Prs. 4, 5). 

Arts. 19 (1) (c' and 226 — Right to form associa- 
tion— Extent of disciplinary action for contraventi n 
of R. 0 o[ Madras Ciovernment Servants Conduct 
Rules — Fundamental right of association dof'S not 
include right to solicit monies by sale of tickets to 
members of public unconnected with an association 
to join which a person has the fundamental right, 
even if the object of such sale was to raise fund** for 
the association and such sale was not by itself un- 
lawful — Such right is not protected - Disciplinary 
action against servant for selling tickets in contra- 
vention of R. 6 — Order cannot be challenged under 
Art. 226. (1955) 1 Mad L j 538 : (1955) 2 Lab L J 
473 : 19^5 Mad W N 1037: AIR 1955 Mad 468 
(469) (Pt B) (Pr 4). 

Art. 19 (4) — Madras Government Service Con- 
duct Rules, H 6 — R. 0 is riot unconstitutional. (1955) 
1 Mad LI 538 : (1955) 2 Lab L j 4“3 : 1955 Mad 

WN 1037 1 AIR 1955 Mad 468 (470, 471) (Pt E) 
(Prs 10. 11). 

39. Right of businessmen to form 
combinations. 

• Art. 19 (1) (c) — U. P. Sugar-cane (Regulation 

of Supply and Purchase) Act (24 of 1953)— Notifica- 
tion under, dated 27lh September 1954— Act and 
notification— If void. 

There is no compulsion at all on any cane-grower 
to become a member of the Cane growers’ Co opera- 
tive Society. Similarly no cane-grower is prevented 
from resigning his membership of a Cane-grower Co- 
operative Society. These are voluntary organisations 

which a cane-grower is entitled to join or not at his 
choice 


lation. It does not also interfere with the right of 
share- holders to form association for they could il 
they did not like to continue as members of the com- 
pany, after the amalgamation, sell their shares and go 
out of the company. Thus it does not offend eithei 
sub-clause (c), (f) or (g) of Art. 19 (1). 

Even if the legislation infringes the rights under 
sub cis. (c;. (f) and (g) of Cl (1) it is saved by Cls. (5) 
and (6) oi the article as a reasonable piece of legis- 
lation where the combination of the two companies is 
for the general good of the country and no material 
has been placed before the Court to show that it is 
not bona fide or that is a colourable piece of legis- 
lation introduced to beneBt private enterprise. 

This reasonableness of the legislation which saves 
it under Cls. (5) and (0) of Art. 19 also protects it 
from being challenged under Art. 14. AIR 1953 Cal 
695 (700, 701} (Pt E) (Prs 29, 30. 31. 33, 35, 36). 

40. Supersession of local board, 
municipality, etc. 

Art. 19 (1) (c) and (4) — Right of Members of 

District Board — Order of supersession under S. 131 
of Bengal Local Self-Government Act (3 of 1885). 

Article 19.(1) (c‘ which speaks of the right of a 
citizen ro form associations or unions refers to the 
ordina y right which is enjoyed by all citizens. It 
has no reference to a right which is conferred by a 
particular statute to act as members of a body which 
is the creation of the statute tself. But even assuming 
that the members of a District Board have the funda- 
mental right to form an association and to become 
members of the Board unhampered by the terms of 
the Bengal Local 'self-Government Act (1885) which 
created that body, the right referred to in Art. 19 (1) 
(c) is subject to the provisions contained in Art. 19 (4). 
The order of supersession of the Baard on the terms 
set forth in S 131 of the Bengal Local Self Govern- 
ment Act, 1885, cannot be regarded as an unreason- 
able restriction on the right conferred by Art. 19 (1) 
(c) of the Constitution, The supersession is in the 
interest of the public order in order that the affairs of 
the District migbi not be managed l)y an incompetent 
Board. A I R 1952 Cal 901 (905) (Pt D) (Pr 26). 


A 


The cane-grower is at perfect liberty not to become 
a member of a Cane-growers' Co-operative Society if 
he chooses not to do so. Just as he is not bound to 
become a rnember of a Cane-growers’ Co-operative 
Society, he is equally not bound to offer his sugarcane 
tor sale to the occupier of a factory even if he happens 
to be a cane grower within the area reserved for that 
lactory. His freedom in that behalf is absolutely 
unrestricted and hence it cannot be urged that the 
provisions of the U. P. Sugar-cane (Regulation of 

Purchase) Act and the notihcation, dated 
. are violative of his fundamental 

right under Art 19 (U (c) of the Constitution Tika 

Pradesh, 1956 SC A 979: 

-u> 

fs) and 14 — (Iron 
iS-rt Amalgamation Ordinance (S of 

(89 0 ^ 953 ) Companies Amalgamation Act 

The leplation relating to the Amalgamation of the 
Bengal bteel Corporation with the Iron and Steel Com 

?u^ interfere with the rights and privileges 
which the shareholders of the latter compinv hfve 
and does not fetter their rights to deal with their 

not also affect the share- 

R^sthe company which as a separate 

gal that carries on the business and not the 

mn business of the com- 

pany has not been stopped or restricted by the legis- 


\rt. 19(1) (c) and (g) — Order of supersession 

under S. 131 of Bengal Local Selt-Government Act 
(3 of 1885). 


.Assuming that their franchise would be lost by the 
order of supersession under S 131 of the Bengal 
Local SeH Government Act, (1885) and the right to 
vote in i le eiecto al college envisaged in the Act 43 
of 1950 would be taken away by the order of super- 
session, it cannot be said that thereby the Members of 
the Board are deprived of any of the funiamental 
rights referred to either in Art. 19 (1) (c) or Art. 19 
(1) (g). AIR 1952 Cal 901 (905) (Pt E) (Pr 27). 


41. Clause (1) (d) — (General). 
See .;ho Ibid, Note> 3 and 45. 


® Art. 19 tl) (d) — Freedom of movement —Police 
keeping watch on movement of suspect— Impair- 
ment of ‘free' movement guaranteed by Art. 19 (1) 

/iwTk freedom guaranteed by Art. 19 

(1) (o) has reieience to something tangible and not to 
the imponderable effect on the mind of a person 

which might guide his action in the matter of his 
movement or locomotion 

Shah, JJ. — The argument that 
the fundamental right under Art. 19 (lt{d) means 

® person can move physically from one 

any restraint ignores the 
k in Cl. (d) Mere movt ment unobstruc- 

ted by physical restrictions cannot in itself be the 
ject OI a person s travel. A person travels ordinarily 
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n quest of some objective. He goes to a place to 
■enjoy, to do business, to meet friends, to have .'eeret 
and intimate consultations with others and to do 
many other such things. If a man is shadowed, his 
movements are obviously constricted. He can move 
physically, but it can only be a movement of an 
automaton. 

Assuming that Art. 19 (l)(d) of the Constitution 
must be confined only to physical movements, its 
combination with the freedom of speech and expres- 
sion leads to the above conclusion. The act of surveil- 
lance is certainly a redriction on the said treedom. Tt 
cannot be suggested that the said freedom i? also 
bereft of its subjective or psychological content, but 
will sustain only the mechanics of speech and expres- 
sion. Kharak Singh v. State of U. P , ’ 19fl3 All L J 
711 ; 1963 (2) Cr L J 329 : (1964) 2 S C J 107 : 
<1964) 1 S C R 332 : AIR 1963 S C 1295 (1300, 1301, 
1306) (Ft F) (Prs 14, 32, 33). 

• Arts 19 (1) (d) and (e), Art. 19 (5)— Legislation 

contemplating preventive action against gnoudas — 
Ahseuce of guidance or assistance in .statute in deci- 
ding who can be put in category of goonda— Consti- 
tutional validity — Legi'lation whether .«aved by 
Art. 19 (5) — C. P- and Berar Cooncl a.s Act (10 of 
1946) as amended by Act (19 of 1950), Ss. 4 and 4- A 
— Sections contravene Arc. 19(1) (dj and (e) and 
whole Act is invalid. 

Though the object of the C. P. Berar Goondas 
Act and its purpose would prirna facie attract the 
provisions of Art. 19 {5j, Ss. 4 and 4.A, whi>;h contain 
the operative provisions of the Act, impose unreason- 
able restrictions on the fundamental riglits of a citizen 
guaranteed under Art. 19 (1) i,d) and (e), not saved by 
Art. 19(5). As the operative sections are invalid, the 
whole Act must fail. State of Madh\a Pradesh v. Bal- 
deo Prasad, (1961) 1 S C R 970 : 1961 Mad L J (Cr) 
603 ; (1961) 2 S C J 484 : 1961 (1) Cr L J 442 ; AIR 
1961 S C 293 (297, 2;)8) (Prs 8, 9. 10, li). 

• Art. 19 (1) (d) and (5) — Right of free move- 

ment throughout India — Extent of— Right, whether 
means absence of inter-State restrictions — Act res- 
tricting the right — \'aliditv — Public Safety -East 
Punjab Public Safety Act (5 of 1949), S. 4 (1) (c). 

Per Mukherjea J. — The contention that the right 
of free movement throughout the Indian territory as 
enunciated in Art. 19 (1) (d) of Constitution contem- 
plates nothing else but absence of inter-State restric- 
tions, which might prevent citizens of the Indian 
Union from moving from one State to another and 
that a 1 aw which does not impose bairiers of this 
kind cannot be said to be inconsistent with the funda- 
mental right secured by this clause, is not tenable, as 
such restricted interpretation is not at all warran- 
ted by the language of the sub-clause. What Art. 19 
(1) (d) of the Constitution guarantees is the free right 
of all citizens to go wherever they like in the Indian 
territory without any kind of restriction whatsoever. 
They can move not merely from one State to another 
but from one place ^o another within the same State 
and what the Constitution lays stress upon is that the 
entire Indian territory is one unit so far as (he citi- 
zens are concerned. Clause (c) of S. 4 (1), East Punjab 
lublic Safety Act, 1949, authorises the Provincial 
Government or the District Magistrate to direct any 
person to remove himself from any area and prohibit 
him from entering the same. On the face of it such 
provision represents an interference with fundamental 
right guaranteed by Ait. 19 (t) (d) of the Constitution. 

N. B. Kharev. Stateof Delhi, 19"0 Mad WN 440 0950 

Mad VV N (Cri, 120 : 1950 Raj L W 398 : 52 Cri L J 

550;1950 aIILJ 506 : 1950 S C J 328: 19.50 All W R 

514 I 1950 S C K 519 : AIR 1950 S C 211 (216) (Pt R) 
(Pr 22), 

Art. 19 (2) —Order under S. 144, Criminal P. C. 

An order under S. 144, Criminal P. C., which only 


requires the persons against whom it is directed not 
to do certain things when frequenting or visiting any 
place within a certain municipal limits doe^ not res- 
trict their free movement. And when so far as the 
restrijtions on freedom of speech or freedom of as- 
sembly imposed by the order are reasonable restric- 
tions permitted by the Constitution it cannot be said 
that the order contravenes Art. 19 (i). 1954 CrLJ 
1014 1 AIR 1954 Ajmer 40 (4l) (Pt B) (Pr 3). 

Art. 19 (1) (d) and (e) ~ Protection under, who 

can claim. 


(Per Thadani C. J.)— A citizen, who has committed 
an offence or who is a delinq'ient in the eye of the 
law and whose crime or delinquency has rendered 
him liable to certain penalties or disabilities which 
can be and have been imposed upun him according 
to the procedure established by lasv, cannot claim the 
protection of rights stated in Arts. 19(i)(d) and (e) 
of the Constitution if, as a result of such penalty or 
disability, he has been deorived wholly or partially 
of those rights—rights which are given to a citizen, 
and not to a citizen who has committed a crime or is 
a delinquent in the eye of law. 52 Cri L J 986 . ILR 
(1951) 3 Assam 181 : AIR 195J Assam 105 (120) 
(Pt N) (Pr93) (DB). 

• —Art 19 (!j (d) — Extradition Act (15 of 1903), 
Ss. 7, 9, 19 - Extrai-iition relations between India and 
Ceylon after independence— Indian subject commit- 
ting extraditable offence in Ceylon and escaping to 
Iridia - Extradition of subject to Ceylon under 
Chap, in is in accordance with law— No infringement 
of Art. 19 (1) (c) and (d) of Constitution. See Extradi- 
tion Act (1903), S 7. AIR 1960 Mad 548 (FBJ. 

Art. 19 (1) (d)— Right to move freely nn railway 

platform — Regulation of entry into Railway plat- 
toroi — Restriction on sale of platform tickets for 
pariiciiUr period in the interest of pilg ims visiting 
the place — Restrictions do not violate, Art. 19 (1) ^d) 
-Railway authorities empowered to impose such 
restrictions— Railways Act (1890), 8. 47 (g). 

Where the railway authorities in the interest of 
general public especially the pilgrims visiting the 
place duriug a particular period regul de the entry 
into railway platform by imposing restriction on the 
sale oi platform tickets during the particular period 
for specific reasons, the order imposing restriction 
does not violate the fundamental right of a person 
under Art. 19 (1) (d) of the Constitution. 

Though a general order forbidding persons to enter 
railway tor bona fide purposes of travelling may be 
open to objection an order made for definite and 
specific reasons and in the interest of the general pub- 
lic visiting the place during a particular period for 
regulating the entry into the railway platform is com- 
petent under the provisions of the Railways Act or the 
rules made thereunder. 


A railway piaiiorm, cnougn a puDiic place, is not a 
public property. It is the property of the railway and 
consequently the Union of India. In view of S. 47 (g) 
and Rr. 127 and 128 of the Coaching Tariff, the Rail- 
way authorities have got a right to restrict the issue 
of platform tickets and regulate the entry into station 
platform. AIR 1952 Cal 496 and (1897) A C 479 and 
AIR 1951 Cal 501, Foil. AIR 1964 Pat 98 ( 101 1021 
(Pis 9, 10. 11, 12) (DB). ’ ^ 

Arts 19 and 21 — Detention under S. 4 of Ab- 
ducted Persons (Recovery and Restoration) Act (1949) 
—(Abducted Persons (Recovery and Restoration) Art 
(1949) S. 4). ’ 

The provisions of Article 19 are subject to the 
provisions of Art 21; the provisions of Art 19 (1) (d) 
(e) and (f) are subject also to the provisions of Art 19 
(5)andtheprovisi()Q of Art. 19 (!) (g) aresubjec^ also to 
the provisions of Art 19(6). In other words the right 

conferred by sub-clauses (d) (e) (f) and (g) can be 
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interfered with partially if the appropriate legisla- 
ture decides to impose “reasonable restrictions** in 
the interest of the general public and totally it the 
person on whom the right is conferred is arrested and 

C ut in confinement according to procedure established 
ylaw. AIR 1950 SC 27, Foil. 

It was within the competence of the Central Legis- 
lature in the year 1949 to enact the Abducted Persons 
(Recovery and Restoration Act, and a measure of this 
kind can doubtless be enacted by Parliament today. 
This Act does not deal with punitive or preventive 
detention, but with a new kind of detention which 
may be called ‘protective detention.* The Courts are 
at libel ty to examine the various provisions of this 
“existing law'* with the object of determining whether 
any of the provisions have encroached on the elemen- 
tary rights guaranteeH by Chapterlll of the Constitu- 
tion. A citizen of India who is detained in a camp 
under S. 4 cannot complain that he has beeodeprived 
of the rig^hts guaianteed by Art. 19. Ajaib Singh v. 
State of Punjab, 54 Pun L R 200: 3952 €ri L J 1313; 
ILR (1952) Punj 381 : A I R 1952 Punj 309 (316) 
(Pt A) (Prs 20, 21) (FB). 

[Reversed on another point in AIR 1953 S C 10]. 

(6)— Section 7 of 

Abducted Persons (Recovery and Restoration) Act 
(1949)— Validity~(Abducted Persons (Recovery and 
Restoration) Act (1949) S. 7)-Constitution of India 

^ If I Entries IS 

and 19). 

(Per Bhandari J.)— As sub-clause? (d) and (e) of 
Art. 19 were enacted solely with the object of pre- 
venting provincialism and as sub-clause (f) was also 
presuiiiably enacted for achieving the same object, it 
IS obvious that the provisions of the Abducted Persons 
(R^oyery and Restoration) Act of 1949 cannot be said 
to be in conflict with the provisions of any of these 
sub-clauses. for tne Act of 1949 does not promote or 

slupeorfo^rm provincialism is any 

It is a fundamental right of a citizen of India to 

Ar, lo'Jn 5 territory of India, for clause (g) of 
Art 19 (1) declares in express terms that he has a 

right to practise any profession or to carry on any 

occupation, trade or business. This right would be 

meaningless if it does not include a right to stay in 
the country, for a person cannot exercise this right in 

ConstiLtion 

has stated expressly or by necessary implication that 

shall not be expelled from India it would 

not be open to Parliament to frame a statute so as 
% defeat the object of the Constitution by 
directing that he shall be expelled under escort of the 
police. Nor is it open to Government to state that the 
taking away of a citizeii from India to Pakistan is no 
worse than taking a prisoner from one mfson to 

^ ^^®wn legal maxim that what 

ever IS prohibited by law to be done directly cannot 


DOwers ParliamAnf f;: ] Y i-egisiacive List em- 

conformity with the provisions of P^UII^^n"?^^® ^ 

tion) Act of 1949 cannnf A Restora- 

ground that it was enacted^Tn' purLVnce'^ of ‘L® 


agreement between the Government of India and 
Pakistan. There is no provision in the Constitution 
of India which declares that all treaties to which the 
Government of India is a party shall be vested with 
statutory authority. Neither of Aits. 51 and 253 em- 
powers Parliament to make a law which can deprive 
a citizen of India of the fundamental rights conferred 
upon him. In so far as the Act of 1949 authorises the 
deportation of abducted persons to Pakistan it cannot 
be said to impose “reasonable restrictions’* on the 
rights conferred by Art. 19. Even extraordinary 
conditions do not create or enlarge constitutional 
powers and cannot justify governmental action out- 
side the sphere of constitutional authority. Deporta- 
tion of a citizen to a place outside the territory of 
India temporarily or permanently is tantamornt to 
deprivation ot the rights guaranteed by Art. 19 (I) (g). 
As the piovisions of section 7 authorise the deporta- 
tion of a citizen from India, these provisions must be 
be deemed to be inconsistent with the provisions of 
Art. 19 (1) (g) of the Constitution, Caselaw discussed.. 
Ajaib Singh v. State of Punjab. 54 Pun L R 260 ; 
1952 Cri L J 1313 * I L R (1952) Punj 381 : A I R 

(Ft B) (Prs 34. 36, 37, 38, 

39, 41; (hB). 

[Overruled on another point in AIR 1953 S C 10.] 

List I, Items 19 and 
Restoration) 

(Per Khosla and Ilarnam Singh JJ.)-The right 

nf ^^.^-clauses (a), (d) and (e) of Art. 19 (1) 

ot the Constitutioa is a very limited right and the 
queslion of personal liberty is dealt with in Art. 21 

restricted one 

and this right will not be affected by depriving a 
ciiizen of his total liberty. Therefore, imprisonment, 
detention or confinement will not be treated as having 

a Q) ° enumerated if 

^^storation) Act does is to deprive the 

abducted person of his personal liberty from the 
moment he is taken into custody and taken to the 
camp up to the time when he is allowed to go awav 

or IS conveyed outside India. The law, therefore, does 

hnt p away any of the fundamental rights 
but even if it were conceded that the abducted person 

f^ee residence the Acf wdl 
not be declared invalid because the right of residence 
conferred by sul>cl. (e) is a very narrow ri^t slffe 
the .'\ctdoes not come within the ambit of Art 19 (1) 

publictL notlise"’' Th^r is‘’ nf" nT'* 

^titution wWbv a citi^«I o the Con- 

rigbts as a citizen nr hf ‘'3 he deprived of his 

is nothing in the Pn^erf India. There 
abducted person which forbids an 

accordance with fho out of India in 

s C 27 Fo ^ct. UR 1950 

54PunLR26()U9^rf ",^^,''o,„^‘=»‘® “f 

Punj 381 < AIR low . I L R (1952) 

(Prs 148, 149, ISO) <'^33. 334) (Pt F> 

[Overruled on another point in AIR 1953 S C 10]. 

Art. 19 (1) (d)-Scope. 

covered by "Art'^^fm individuals in matters 

and (g). Everv en are provided in Art. 19 (1) (d) 

restricts tra^e which apparently 

ommerce and intercourse has to be 
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viewed so far as the angle concerning individual 
rights is concerned according to Art. 19 and so far 
as the angle relating to trade, commerce and inter- 
course generally is concerned according to the pro- 
visions of Part 13 of the Constitution. See Ibid, 
Art 301. AIR 1958 Baj 114 (FB). 

Arts. 19 (1) (d); 19 (1) (e); 19 (5) - Bights under 

— Restrictions imposed by Act (23 of 1949) and 
permit rules — Legality — (Influx from Pakistan 
(Control) Act (1949), S. 1) — Influx from Pakistau 
(Control) Ordinance (34 of 1948), S* 1) — (Permit 
System Buies (1948)i S. 16) — (Permit System Rules 
(1950). R. 10.) 

Article 19 itself, which confers certain rights, _ pro- 
vides for certain restrictions to be imposed in the 
interest of the general public. The interest of the 
general public would be greatly jeopardized if there 
were no restrictions on the entry of persons from the 
neighbouring Dominion. The restrictions imposed by 
the fnflux from West Pakistan (Control) Ordinance 
or Act and the Rules thereunder are therefove. reason- 
able and do not involve any inroad upon the funda- 
mental rights. 

Held, further that R. 16 of the Rules dated 7-9- 
1948 or the corresponding R. 10 of Rule^; of i20-5- 
1950, which provides for grant of permit for 
permanent residence after a personal scrutiny of the 
application and after securing agreement of the State 
or Province where the applicant intends to resettle, 
is a very reasonable one. 1958 Cri L J 41S (2) : A I R 
1958 Raj 65 (70) (Ft E) (Pr 31) (DB). 

Art. 19 (1) (d)— Orders to close a public road by 

Municmal authority — If infringes fundamental right 

— Final orders passed before the coming into force 
of Constitution — It could he questioned after — 
Petitioner’s right to question—lf individual right. 

Under S. 207 (1) (c) of the Trivandrum City Muni- 
cipal Act (4 of 1116), the Commissioner of tne Corpo- 
ration may subject always to sanction as may be 
required under Ch. 4, turn, divert or with the special 
sanction of the council and the Government perma- 
nently close any public street or part thereof. It 
cannot be contended that this provision is ‘ultra vires’ 
for at the time this Act was passed, Ilis Highness the 
Maharaja of Travancore had sovereign powers, to 
lay down restrictions regarding the use of public 
ways. It could be void after the Constitution was 
passed only if this provision was inconsistent with 
any of the provisions in the Constitution. 

Where proceedings had been terminated even long 
before the Constitution of India came into force the 
provisions of the Constitution could not be relied 
upon to attack the act which vas done before it came 
into force. 

The fundamental right that had been guaranteed 
by Art. 19 (l)(d) of the Constitution was one to move 
freely throughout the territory of India. That does 
not mean the use of any particular road for that 
purpose. The right contemplated there has for its 
object the removal of all internal barriers in the 
country and to makj India as a whole the abode of 
the citizens of India. This provision is thus com- 
plementary to Art. 5 which provides a single citizen- 
ship. Suh-cl. (5) of Art. 19 of the Constitution 
provides that nothing in the sub-cl. (1) (d) shrill affect 
the operation of any existing law in so I tr as it 
imposes, or prevent the State from making u;<y law 
imposing reasonable restrictions on the exen ise of 
any of the rights conferred by the said sub-clauses, 
either in the interests of the general public or for 
the protection of the interests of any scheduled 
Tribes. The restrictions could therefore be imposed 
provided they are reasonable. Any act providing for 
such reasonable restrictions could not therefore be 
'ultra vires’ of the Constitution. 

It is obvious that the use of a public way can be 


regulated by the State and for that purpose reason- 
able restrictions can be imposed. Reasonable restric- 
tions may in some cases amount to complete 
prohibition or stoppage of the use. The Court has 
only to see whether that was in the interests of the 
general public. In this case, the State acquired certain 
lands adjoining the Women’s College at Trivandrum 
for the purpose of opening a hostel for the students 
there. The Women’s College is a public institution 
opened in the interests of the general public. To 
accommodate the students there, a college hostel had 
to be opened and for the efficient and safe use of the 
hostel the authorities found it necessary to close this 
pathway between the hostel and the College. That 
is the discretion exercised by the .btate and it is noi 
a matter that can be called in queslion by the peti- 
tioner. 

The pstitioner also cannot file a petition on behalf 
of the generid public. He can only agit^uc his right 
when it is infri' ged. ILK (1952) Trav-Co 347 : A I R 
1952 Trav-Co 274 (275, 276, 277) (Prs 6, 7, 8. 10). 

42. ‘‘Throughout the territory of India.” 

9 Art- 10 (1) (d) — ‘‘Throughout the territory of: 

India” - l>ce mo'. emcnt of Indian citizen througii, 
<»ut Indian Union -Discrimination against — Consti- 
fution (if India, Sch. 7, List l,Entr3'81. 

Per Kania C. J. ; B. K. Mukherjea and Das JJ. — 
'i’he words “’throiighout the territory of India’’ in 
Ait 19 (i) (d) indicate that free movement from one 
otdte to another within the Union is protected so 
that Parliament may net by a law made under 
Entry 81 in List 1 .of Sch. 7 curtail it beyond the 
limits prescribed by C. (5) of Art. 19. Its purpose 
not to provide prote^ Mon for the general right of 
free movement hut to > cure a specilic and special 
right of the Indian cUi/. *ri I'; move freely throughout: 
the territories of India regarded as an independent 
additional rigJit apait from the general right of 
locomotion emanating from the freedom of the per- 
son. It is a guarantee against unfair discriminatioc 
in the matter of free movement of the Indian citizen 
throughout the Indian Union In short, it is a pro- 
tection against provincialism. It has nothing to do 
with the freedom of the person as such. 

Per Fazl Ali J. Cor4ra. — ' Throughout" is an 
amplifying and not a MmiMi.g expression The ex- 
pression “throughout the territory of India” is used 

to give the widest possible scope to the freedom of 

movement. These words, having regard to the con- 
text in which they have been used here, have the 

same force and meaning as the expression *'to what- 
soever place one’s own inclination may direct” or 
the expression “freedom to be able to go whitherso- 
ever one pleases." The juristic conception that 
personal lioerty and freedom of movement connote 
the same thing is the correct and true conception, 
and the words used in Art. 19 (1) (d) must be coni 
strued according to this universally accepted legal 
ccnception. Article 19 (1) (d) guarantees the right 
of freedom of movement in its widest sense ; the 
freedom of movement being the essence of personal 
liberty the right guaranteed under the article is 
really a right to personal liberty and the preventive 
detention is a deprivation of the right. A. K. 
Gopalan v. State of Madras, (1950) 2 Mad L T 42 ^ 
63 MadLW 638: 1950 SCJ 174: 51 Cri L i 
1383 : 19.50 S C R 88 : 1950 Mad W N (Cri) 127 i 
A I H 1950 S C 27 (35, 36, 49. 53. 54, 56, 95. 112) 
(Ft S) (Prs 8. 46, 59. 65. 174. 222). ^ 

• Art. 19 (i) (d) — Words ‘‘throughout the 

territory of India”— Meaning. 

The words “throughout the territory of India" in 
Art 19 (1) (d) were used because the Constitution 
not guaranteeing to the citizen any right of free move^ 
ment outside its territories; in fact it could not give 
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any citizen such right because that would result in 
/nfringing the sovereignty of a foreign State. This 
phrase was used also to indicate that the Constitution 
was nf>t giving the citizen any absolute right to move 
from the republic of India into some foreign State; 
in other words, it was saving passport restrictions. 
Further, those words were used to indicate that the 
Act was not giving a citizen any absolute right to 
enter the territory of India from outside. These are 
the reasons why the words “throughout the territory 
of India” have oeen used. Sunil Kumar Bose v. West 
Bengal Government, 54 Cal \V N 594 : 51 Cri L J 
1110 1 AIB 1950 Cal 274 (277) (Pt B) (Pr 6 ) (SB). 

43. Fxternment and internment orders. 

• Art. 19 (1) (d) — Bombay Police Act (22 of 

1951), S. 50— Constitutionality. 

Section 56 is not unconstitutional : A I R 1952 S C 
221, Foil. 

Per Jagannadhadas J. — “If the matter were ‘res 
Integra’ I should have felt difficulty in upholding 
the validity of -S. 56(b) Bombay Police Act, 1951 
(Bombay Act 22 of 1951) in so far as it did not 
demarcate the application thereof to the more serious 
classes of odences falling within the specified Chap, 
ters. 1 should also have ielt difficulty in holding a 
provision to be reasonable which clothes the execu- 
tive officers with an authority to extern a person for 
so long a period as two years.” Bhabubhai v. Dist. 
Magistrate, Thana, 1956 S C A 912 : 1956 S C J 565 ; 
1956 Cr L 1 1126 1 1957 B L J R 264 ; 5S Bom L R 

1007 : 1956 SCR 533 : A I R 1956 S C 5S5 (592) 
(Pt C) (Pr 17). ’ 


m —Arts. 19 (1) (d) and (e) and (5)— S. 57. Bomba 
Police Act (22 of 1951)-Validity. 

Per Majority, Jagannadhadas J., contra: — Th 
provisions of S. 57 can be applied either by th 
Commissioner of Police for Greater Bombay and othe 
areas for which a Commissioner may be appointee 
under S. 57 or by the District Magistrate or a Sub 
Divisional Magistrate specially empowered by th 
State Goverriment in that behalf. Any one of th 
atoresaid authorities has power to direct an individ 
ual dealt with under S. 57 to remove himself outsid 
the area within the local limits of his jurisdiction 
Hence none of those authorities has the power t< 
direct that person to remove himself outside th 
entire State Oi Bombay, Hari Khemu Cawali v Dv 

Police, Bombay. 1956 Cr L J 1104 • 195 ( 
S C J 599 : 1956 S C A 1046 : 1956 Pat L R (S r 

L R 995 * 1956 S C R 506 : AIR 19^ 

5 C 559 ^5e5, 566) (Pt B) (Pr 7 ). 

A«(22 of WsTlf 

_ Jagannadhadas J., contra — S A": 

Bombay Police Act, cannot be held to be ultra vire 
on the ground that unlike Preventive Detention hw 
there was no provi^sion in the impugned law for a 
Advisory Board which could scrutinise the materfa 

s “57 authorities contemplaterb 

S. 57 bad taken action against a person. It cannot b 

® universal rule tha 
unless there is a provision for such an Advisor 

Board such a legislation would necessarily be con 

demnfcl as unconstitutional. The very fact thaf 
Constitution in- Art. 22 (4) has made STCcific 
ior an Advisory Board consistinrof Sns^of csT' 
•qualifications with reference to the law for 
five Detention, but has no such speciL prov sio"'" 
Art. 19 would answer this contention. The evistl'' “ 
of an Advisory Board is not a sino or,!? * 

constitutionality of such a legislatrou 

G&w&li V. Dy. Cotnrnr of P/^ u ^nctni 

L ] U04 : 1956 SC J 599 ,19.56 S c"], C 

Pat L R ,S Cl 203 . 58 Bom L r 995 ^. 

0 0 6 : AIR 1956 S C 559 (566) (Pt C) (P^ 8 ^® ® ^ ' 


Arts. 19 (1) (d). (e). (5), 226 — S. 59^ ‘Bombay 

Police Act (22 of 1951)— Validity. 

In order to take preventive action under S. 57, 
Bombay Police Act the Legislature has entrusted 
police officers or Magistrates of the higher ranks to 
examine the facts and circumstances of each case. 
But the legislature has provided certain safeguards 
against tyrannical or wholly unfounded orders being 
passed by the higher ranks of the p lice or the 
magistracy. The order of externment can be passed 
only by a Commissioner of Police or a District Magis- 
trate or a Sub Divisional Magistrate specially em- 
powered by the State Government in that behalf. 
The proceedings contemplated by S. 57 or for the 
matter of that, the other two Ss. 55 or 56 are not 
prosecutions for offences or judicial proceedings 
though the officer or authority charged with the duty 
aforesaid has to examine the information laid before 
him by the police. It cannot be contended that the 
proceedings are initiated bv the police and it is the 

police which is the judge in the case and that there- 

lore the provi.sions of the Bombay Police Act militate 
against one of the accepted principles of natural 
justice that the prosecutor should not also be the 
judge. Han Khfmu Cawali v. Dv. Commr. of Police 
Bmnbay, 1956 Cr L J 1104 : 1956 S C J 599 : 1956 

qq^ ^ L R (S C) 203 : 5S Bom L R 

(PtW(Pr 9).^ ^ ^ ^ 

Acf- 

^ ahchty - (Bombay Police Act (22 of 1951), Ss. 60, 

Section 61 has provided a safeguard to a person 
dealt with under S. 57 Though S. 59 only reSd 
the general nature of the material allegations against 
the person externed to be disclosed and it did not 
further Provide for particulars to be supplied to such 

him to avail of at least the second ground on which 

him to get the matter judicially examined 

till in the very nature of things it could nThave 

been otherwise. The grounds available to an exterLe 
had necessarily to be very limited in their scone 

19^56 ^CrT ?Tml bombay! 

L J 1104 « 1956 S C J 599 • c r- a 

rolT^Act' (2Vof 195I)-Vanditi^^~^‘ 

right for three reasonr:- ‘ fundamental 

toiffeJic^VeHoms^n^iheir'ratu^^^^ of confined 

cannot be considered repetition thereof 

excess of what mav Hp ^ ? restriction. It is in 

9 TK be considered justifiable. 

category specified^ vvitlTcmtT^" offence of the 
environment and other 

to the criterion of rational relation 

public." onableness in the interest of 

the consideration nf pPwer not being limited by 
also not rationallv tpI 'I® of witnesses is 

am H.rt'Kh.L 
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V. Dy. Commr. of Police, Bombay, 1956 CrL J 1104: 
1956 S C J 599 1 1956 S C A 1046 : 1956 Pat L R 
<S C) 203 : 58 Bom L R 995 : 1956 S C R 506 : A I R 
1956 S C 559 (571) (Pt H) (Prs 15. 16). 

• Art- 19 (5)— East Punjab Public Safety Act 

i(5 of 1949), S. 4 ( 1) (c)— Power to order externment 
given to District Magistrate —Delegation, whether 
amounts to unreasonable restriction within Arti- 
cle 19(5). 

PerKaniaC. } The contention thatS. 4, East Punjab 

Public Safety Act, 194VJ, which gives the power to 
cnakean order of externment to the District Magistrate 
whose satisfaction is final and not open to review by the 
^urt, contained an unreasonable restriction on the 
exercise of the citizens’ right within the mtaning of 
Art. 19 (5) of the Constitution and is therefore invalid, 
is not sound, as it is not legislative delegation. The 
desirability of passing an individual order of extern- 
ment against a citizen has to be left to an otficer. In 
4he Act such a provision cannot be made. The satis- 
faction of the otficer thus does not impose an un- 
xeasonable restriction on the exercise of the citizens’ 
'light. 

Per 13. K. Mukherjea J.— Under Cl. (5) of Art. 19 the 

■reasonableneis of a challenged legislaiion has to be 
determined by a Court and the Court decides such 
matters by applyinj^ some objective standard which 
is said to be the standard of an average prudent man. 
Judged by such standard which is sometime.s describ- 
ed as an external yard-stick, the veding of authority 
in particular officers to take prompt action under 
.emergent circumstaiice.s, entirely on their own respon- 
sibility or personal satisfaction, is not necessarily 
unreasonable. One has to take into account the whole 
scheme of the legislation and the circumstances under 
which the restrictive orders cduld oe made. Preven- 
tive orders by their very nature cannot be made after 
any judicial enquiry or trial. The provision of S. 4 
(1) (c), East Punjab Public Safety Act. cannot therefore 
-be pronounced to be unreasonable, simply because 
the order could be passed by the Provincial Govern- 
ment or the District Magistrate on their own personal 
satisfaction and not on materials which satisfy certain 
'Objective tests. N. B. Khare v. state of Delhi, 1950 
Mad W N 440 : 86 Cal L J 83 : 1950 Mad W N (Crij 
120: 1950 Raj LW 39S: 52 Cri L J 550: 1950 All L J 
.506 ; 1950 S C J 328 i 1950 All W R 514 : 1950 SCR 
-519 : AIR 1950 S C 211 (214, 217) (Pt B) (Prs 5. 26). 

• Article 19 (5)— East Punjab Public Safety Act 

(5 of 1949), S. 4 (3)— Order of externment fur three 
months — Period whether unreasonable— Possibility 
•of abuse of power — Whether ground tor impugning 
.an Act. 

Majority view; Mukherjea and Mahajan J J. dissent- 
ing — The period of three months for w'hich an order 
of externment may be passed by a District Magistrate 
under S. 4 (3), East Punjab Public Safety Act, 1949, is 
not prima facie unreasonable, even though 'heexternee 
'has no remedy during that time. The iuithei exten- 
sion of the externment order beyond three months 
may be for an indefinite period, but in that conneition 
the fact that the whole Act is to remain in force only 
upto 14th August 1951 cannot be overlooked. More- 
•o/er, this’whole argument is based on the assumption 
that the Provincial Government when making the 
order will not perfoira its duly and may abuic the 
provisions of the section. It is impropar to start with 
such an assumption and decide the legality of an Act 
on that basis. Abuse of the power given by a law 
sometimes occurs; but the validity of the law cannot 
be contested because of such an apprehension. 

Per Mukherjea J. — There is absolutely no limit 
under S. 4 (3) as to the period of time during which 
an externment order would remain in force if the 
•order is made by the Provincial Government. The 

[Vol. 4.] Fn.D. 5, 


Provincial Government has been given unlimited 
authority in this respect and they can keep the order 
in force as long as they choose to do so. As regards 
orders made by a District Magistrate, the period 
indeed has been fixed at 3 months, but even here the 
Provincial Government is competent to extend it to 
any length of time by means of a special order. The 
law does not fix any maximum period beyond which 
the order cannot continue, and the fact that the Act 
itself would expire in August 1951 is not a relevant 
matter for consideration in this conned ion at all. The 
provision of sub-s. (3) of S. 4 is therefore manifestly 
unreasonable and cannot be supported on any just 
ground. N. B. Khare v. Siate of Delhi, 1950 Mad 
W N 440 : 86 Cal L f 83 : 1950 Mad W N (Cri) 120: 
1950 Raj L W 398 : 52 Cri L J 550 : 1950 All L J 
506 : 1950 S C j 328: 1950 All W R 514 : 1950 
S C R 519 : AIR 1950 S C 211 (214, 217, 218) (Pt C) 
(Prs 6. 27). 

Art. 19 (I) (d)— As‘:am Opium Prohibition Act 

(1947), S. 16— Period of duration of externment — 
Unreasonableness. See Assam Opium Prohibition .Act 
(23 of 1947), S. 16. AIR 1951 Assam lh6 (DB). 

Arts. 19, 21 — Externment order — \'alidity — 

Assam Opium Prohibition Act (25 of 1947), S. 17, 

Even if externment may be regarded as amounting 
to deprivation of personal liberty inasmuch as it 
prevents the individual externed to move freely 
throughout the territory ol India, the individual con- 
cerned, if he happens to be the citizen of India, has 
ot an additional light where his freedom to move 
reely ihioughout the territory of India is taken 
away. Assuming then that the case of externment 
under S. 17 of the Assam Opium Prohibition Act can 
be brought within the scope of Art. 21, it would be 
open to a citizen to claim that the impugned legisla- 
tion -should be -examined in the light of tests laid 
down by Cl. (5) of Art. 19. AIR 1959 Bom 363, AIR 
J950 Bom 374, AIR 1950 Pat 322. AIR 1950 S C 211, 
R-l. on. 52 Cri L J 966 : ILR (1951) 3 Assam 181 : 
air 1951 Assam 106 (117) (Pt J) (Pr 68) (DB). 

Art. 19 (1) (d) — Bombay Police Act (1951), S. 57 

— P3xternment order under, when should be pissed, 

bee Bombay Police Act (22 of 1951), S. 57. AIR 1956 
Bom 719. 

• Art. 19 (1) (c!) and (e) and (5)— Bombay Public 

Security Measures .Act (6 of 1947), S. 2 (1) (b) - Extern- 
ment order under — V^alidity of. See Public Safety 

Rombav Public Security Measures Act (6 of 1947), 
S. 2 ( .)'{b). 52 Cri L J 120 : AIR 1950 Bom 363 (FB). 

Art. 19 (*) (d), (e) and (5) — Externment order 

under Cantonments .Act — Validity ot —Cantonments 
Act (2 of 1924), S. 238 — If violates fundamental 
rights under Art. 19 (1) (d) (e). 

The provisions of S. 238 of the Cantonments Act 
are not violative of the constilutional liberties declar- 
ed by Art. 19 i) (tl) and (e); S. 258 of the Canton- 
ments Act is therefore intra vires the Constitution. 
Section 23S provides elaborate procedural safeguards, 
to enable tiie person who.se liberty ol locomotion is 
about to be curiailed, to d.xamiue and then, meet and, 
rebut the allegations i elore the Magistrate. Thus, 
from the procedural p^int of view the law gives to 
such a per.ion adecjuate opportunity not only to 
present his case betoru the Magistrate but also to 
contest the validity of his order in appeal. This sec- 
tion is obvioudiy not violative of the principle of 
natural justice un 1 it does not exclude judicial inquiry. 
The mere pos'^ibility oi an abuse of provision cannot 
be a ground for holding the provision void. ILR 

(1957) Piinj 1388:59 Punj L R 289 ; 1957 Cr L J 
1173 I AIR 19.87 Punj 244 (253, 254) (Pt E) (Prs 30, 
37, 33, 43) (DB). ' 




B6 CONSTITUTION OF INDIA (1950), Art. 19, Note 44 


44. BestrictioDs od entry into India. 

• Art. 19 (1) (d) (e), 1(5)— Passport Act (1920). S. 3 

and Passport Rules (1950). R. 3— Not ultra vires. 

To require an Indian citizen to procuce a passport 
before he can be allowed to enter India may be 
regarded as a proper restiiction upon enteiing India. 
Hence S. 3 ol the Passport Act (L920) and Rule 3 of 
the Passport Rules (1950) do not offend Art. 19 (1) (d) 
and (e). AIR 1954 S C 229, Foil. Abdul Rahim Ismail 
C. Rahimtoola v. State of Bombay, 61 Bom L R 1547 : 
(1960) S C J 50 : i960 Cr L J 124 : (1960) 1 An W R 
(SC) 11 : (1960) 1 Mad L J (S C) 11 : (1960) 1 S C R 
285 : AIR 1959 S C 1315 (1316) (Pt A) (Pr 6). 

• —Art* 19 (1) (d), (e) aqd (5)— Influx from Pakistan 
(Control) Act (23 ot 1949), S. 7 — Validity— Infringes 
fundamental right under Cls. (d) and (e). See Influx 
from Pakistan (Control) Act (23 of 1949), S. 7. AIR 

1954 S C 229. 


Arts. 19 (1) (d) and 19 (5)— Influx from Pakistan 
(Control) Act (23 of 1949), S. 3— Validity— Does not 
contravene Art. 19 (1) (d). See Influx from Pakistan 
(Control) Act (1949), S. 3. AIR 1959 All 19. 


— Art* 19 (1) (d) and (e) and (5) and Influx from 
West Pakistan (Control) Act (23 of 1949) — Restric- 
tions in regard to permit to visit India and stay — 
Legality. 

A law allowing the removal from the territory of 
India of any citizen would be in contravention of 
Art. 19 (1) (d) and (e) of the Constitution and will 
therefore be void in view of Art. 13 (1) of the Const!- 
tution. A provision of law requiring a person enter- 
ing the territory of India from Pakistan to have a 
proper permit with him is a reasonable reslriction on 
such rights within the meaning of Art. 19(5). But the 
condition that after entering the territory ot India he 
has to move in a certain manner and should leave the 
country after the period mentioned in the permit 
cannot be said to be a reasonable restriction on the 
exercise of the aforesaid rights of the citizen. These 
conditions amount to an infringement of the rights 
given to a citizen in Art. 19 (1) (d) and (e) as his free 
movement is controlled and he is deprived of his 
right to settle anywhere. So such provisions of the 
Influx from Pakistan (Control) Act, 1949 and the 
rules made thereunder as lead to the infringement of 
these rights would be void in view of Ait. 13 of the 
Constitution in their application to the citizens of 
India. 


Rule 19- o£ the Permit System Rules, 1949, and S. 
otthe Influx from Pakistan (Control) Act in so f 
as they are applicable to citizens of India and are i 
consistent with the fundamental rights guaranteed 
^em under Art. 19 (1) (d) and (e) of the Constitutu 
have, after the commencement of the Constituti( 

si" 507“5HDBf ■ ™ ® «■" »< 


.ry Validity of S. 7 of Influx from Pakisf 

(Control) Act. 1949. See Influx from Paki^an (Cn 
trol) Act (1949), S. 7. AIR 1954 Bhopal 9? ‘ ° 

iiiisruMD'B?’’ ' * '"I 


Art. 19— Applicability— Business of travel a^er 

—Government not dealing with acent — /A 

Act (1872), S. 182). - (Contr 

The third party is not bound by the private 
ment made between the agent and hi «5 

Uw will not compel a thifd party to accepUhe'^J! 
He is always free to say that he will j* ® 
the principal. Further'theVo^eTnia tth^o^ 


directly dealing with the travellers in matters of pass- 
port and visa in respect of Indo-Pakistan travelling 
and not to accept applications from intermediaries 
does not at all affect the essential business of travel 
agency of the applicant-company. The only effect of 
the Governmetit not dealing with the intermediaries 
but dealing with travellers direct in Indo-Pakistan 
travelling is that the Government does not recognise 
the agent of the travellers. A I R 1952 S C 12, Foil. 

62 Cal W N 682 I AIR 1958 Cal 634 (635) (Pt A> 
(Prs 6, 7). 


Art. 19 — Influx from Pakistan (Control) Act 

(1949), S. 4 (a)— Conditions in permit — Reasonable- 
ness— They are reasonable in the interest of the State 
generally. 1952 Cri LJ 1683: AIR 1952 Cal 837 (838) 
fPtA)(Pr6)(DB). 

® “ Art. 19 (1) (d) and (e) — When infringed. See 
Influx from Pakistan (Control) Act (1949), S. 1. AIR 
1954 Hyd 77 (FB). v y. x. 

■ Art. 19— Influx from West Pakistan Control Act 

(1949 ,S. 4— Section is not ultra vires and unconstitu- 
tional. 1952 Cri L J 1759 : AIR 1952 Kutch 91 (92> 
(Pt C) (Pr 5) • 


- — ^Art. 19 (1) (d)— Freedom of movement, if affected 
by the Influx from West Pakistan (Control) Act. 1949. 
See Influx from West Pakistan (Control) Act, 1949. 
AIR 1951 Kutch 38. * 


— AliilUA iiuiu X aKisian iLiOn. 

trol) Act (1949), S. 7— Validity. See Ibid, Art 13 (1) 
AIR 1956 Madh Bha 250. ^ 


ojause u; la;— Illustrative exampi 




T' ^5)— Suppression of TmmoraJ 

Traffic in Women and Girls Act (1956), S. 20-Valu 
dity — Provisions of SI 20 are reasonable restrictions 
imposed in public interest within Art. 19(5). 

^ Under Art. 19 (1) (d) a prostitute has a fundamental- 
right to move freely throughout the territory of India 
and under sub.cl. (e) thereof to reside and settle in anv 

M “ • ? 20 of the Act of 

1950 the Magistrate can compel her to remove herself 

from the place where she R residing or which she is 

frequently to places within or without the local 

limits of his jurisdiction by such route or routes and 

^ specified in the order and 

prohibit her from re-entering the place without his 
permission in writing. This is certainly a reSion 

fundamental right under Art. 19 (1) idl 
and (e) of the Constitution, Whether a restriction is 
reasonable in the interests of the general public 

depends upon the peculiar circumstances of each 

case. If in a particular locality the vice of prostitu- 

t degrading those who live by provt tu 

tioa and demoralising others who come intocontact 
with them, the Legislature mav havp to 

depoTtdng ih‘e themfrom ';he°a?Ja''S®th5r 

operation. One of the objects of th^ 

SjrilrTRfS. JcffilSZ 'o”t 'Pi 

r^idence are regulated, but an effective" nd^^.ffiudi'! 
the Act!" ThrrestrfJuoDs^placed^ upo®“th^® 

«d "'1ft i'lir.rir'ie"' P PKf ‘Ss 

ditions obtaining therein regard to the con- 

PI.- -h. £ sa ftir.. K. 



CONSTITUTION OF INDIA (1950), Art. 19, Note 45 67 


Whether deportation out of the jurisdiction of the 
Magistrate is necessary or not depends upoe the facts 
of each case and the degree of the demoralising in- 
fluence a particular prostitute is exercising in a parti- 
cular locality. If in a particular case a Magistrate goes 
out of the way, and makes an order which is clearly 
disproportionate to the evil influence exercised by a 
particular prostitute, she has a remedy by way of 
revision to an appropriate Court. The provinons of 
S. 20 of the Act are reasonable restrictions imposed 
in public intere>t within the meanirg of Art. 19(5) 
of the Constitution and, therefore do noi infringe the 
fundamental rights of the prostitute under Art. 19 
(1) (d) and (e) thereof. AIR 1951 S C 188 and A I R 
1952 S C 196, Rel. on; AIR 1903 All 71, Feversed; 
AIR 1903 Bom 17, Overruled. State of Uttar Pradesh 
V. Kaushailiya, 1964 All L J I : 1964 ( 1) Cri L J 304: 
1964 SCO 167: (1964) 1 S C W R 276: I L R ( I9f^4) 
1 All 528 : (1965) 1 S C A 53 : A I R 1964 S C 416 
(422. 423) (Ft C) (Prs 11, 12, 14). 

• Arts. 19 (1) (d) and 21 — U. p. Police Regula- 

tions. Reg. 236, Cl. (b)— Reg. 236, Cl. (b) is violative 
of Art. 21 — It is invalid. 

Per Court. — Clause (b) of Reg. 230 of the U. P. 
Police Regulations which authorises ‘domiciliary 
visits* is violative of Art. 21 of the Constitution. 
There is no law on which it can be justified. It is, 
therefore, unconstitutional. 

Per Subba Rao and Shah, JJ. — Not only Cl. (b) of 
Reg. 230 is unconstitutional but the entire Reg. 230, 
consisting of Cls. (a) to (f), is unconstiiutional on the 
ground that it infringes both Art. 19 (1) and Art. 21 
of the Constitution. Kharak Singh v. State of U, P., 
1963 All LJ 711:1963(2) Cr L I 329 : (1964) 2 
S C J 107 : (1964) 1 S C R 332 : AIR 1963 S C 1295 
(1303, 1306) (Pt A) (Prs 19, 21, 22, 32, 36). 

• Art. 19 (l)(d) and Art. 21 — U. P. Police 

Regulations. Reg. 236, Cls. (c), (d) and (e) — These 
clauses do not infringe Arts. 19 (1) (d) and 21. 

Per Majority, — So far as Cls. (c), (d) and (e) of 
Reg. 230 of the U. P. Police Regulations are con- 
cerned, the freedom guaranteed by Art. 19tl)(d) is 
not infringed by a watch being kept over the move- 
ments of the suspect. NorhasArt. 21 any relevance 
in the context. For, the right of privacy is not a 
guaranteed right under the Constitution and there- 
fore the attempt to ascertain the movements of an in- 
dividual which is merely a manner in which privacy 
is invaded is not an infringement of a fundamental 
right guaranteed by Part HI. Kharak Singh v. State 
ofU. P., 1963 AllLJ 711:1963 (2) Cr L J 329: 
(1964) 2 S C J 107 : (1964) 1 SCR 332 : AIK 1963 
SC 1295 (1302) (Pt J)(Pr 20). 

• Art. 19 (1) (f) — Infringement of — See Orissa 

Hindu Religious Endowments Act (4 of 1939), S. 38. 
AIR 1954 S C 400. 

• Art. 19 (1) (d)— Abducted Persons (Recovery and 

Restoration) Act (1949), not inconsistent with 
Art. 19 (1) (d), (e), (g) and Art. 21 of the Constitution — 
See Abducted Persons (Recovery and Restoration) 
Act (65 of 1949). Preamble. AIR 1953 S C 10. 

• Art. 19 (1) (d) and (5) — City of Bombay Police 

Act (1902), S. 27 (1) — Validity — Restrictions by 
S. 27 (1) upon fundamental right of free movement 
are reasonable— See City of Bombay Police Act (4 of 
1902). S. 27 (1). AIR 1952 S C 22l. 

‘Art. 19 (1) (d) — Suppression of Immoral Traffic 

in Women and Girls Act (1950), S. 20— Constitutional 
validity — Provision abridges fundamental rights 
guaranteed under Art. 19 (1) (d) and (e) and infringes 
Art. 14— It does not however violate Art. 19 (l)(g) — 
See Suppression of Immoral Traffic in Women and 
Girls Act (1950), S. 20. AIR 1963 All 71. 

[Reversed in AIR 1904 S C 410.] 


Art. 19 (0 (d)— Public Safety — U. P. Prevention 

of Crimes (Special Powers) (Temporary) Act (5 of 
1949), S. 3 (j:) — Providon. if imposes unreasonable 
restriction on right of free movement in India - See 
Public Safety — U, P Prevention of Crimes (Special 
Powers) (Temporary) Act (5 of 1949), S. 3(2;. AIR 
1951 All 71S (DB). 

— Art. 19 (1) (d) — Suppression of Immoral Traffic 
in Women and Girls Act (1950), S- 20 — Conditu- 
tional validity — S. 20 does not offend Art. 14 or 
Art. 19 (1) (d) (e) and (g) read with Art. 19 (5) and (0) 
of the Constitution of India — Constitution of India. 
Arts. 14. 19 (1) (d), (e) and (5), (0) — See Suppression 
of Immoral Traffic in Women and Girls Act (1955i, 
S. 20. AIR 1964 Andh Pra 400. 

Arts. 19 (1) (d). 19 (5) and 22 (4)- Assam Main- 
tenance of Public Order Act (5 of 1947), (as amended 
by Assam Act 21 of 1950), S. 2 — Validity _See Public 
Safety — Assam xMaintenance of Public Order Act 
(5 of 1947) as amended by Assam Act (21 of 1950), 
S. 2. AIR 1953 Assam 77. 

Art. 19 (1) (d) and (e) and Art 19 (5)— Power of 

Magistrate to remove prostitute to place outside his 
jurisdiction offends Art. 19(l)(d) and (e) — Rest of 
section valid — See SuppresMon of Immoral Traffic 
in Women and Girls Act (1950), S. 20. 1963 (1) 
Cr L J 148 I AIR 1963 Bom 17 (DB). 

[Reversed in AIR 1904 S C 410.] 

Art, 19 (1) (d) and (e' — City of Bombay Police 

Act (4 of 1902), S. 27 (7) - Validity - See City of 
Bombay Police Act (4 of 1902), S. 27 (7). AIR 1951 
Bom 432 (DB). 

• Art. 19 (1) (d) and (5)-Bombay District Police 

Act (4 of 18901, S. 40 (3)- Validity - S. 40 (3) is not 

rendered void by Art. 13 of the Constitution on the 

ground that it contravenes fundamental right under 

Art. I9(l)(d) and (e). Abdul Rahiman v. Emperor 

52 Bom L R 558 i ILR (19.50) Bou 564 : 52 Cr L 1 

1059 : AIR 1950 Bom 374 (374, 375) (Pt A) (Prs 1 & 
5) (FB). / i ^ oc 

Art. 19 Validity of S, 3, Criminal Law (Indus- 
trial Areas) Amendment Act (4 of 1942) — Does not 
offend Art. 14 or any other Article— See Ibid, \rt 14 
1963 (2) Cr L J 498 i AIR 1963 Cal 562 (DB). ' ' 


Art. 19 (l)(d), 19 (1) (g), 19 (5) and 19 (6)-PoIice 

Act (1801), S. 17— Appointment as police officer under 
—Validity— Does not contravene Articles— See Police 
Act (1801), S. 17. AIR 1958 Cal 365. 


West Bengal boodgrains (Movement Control) Order 
(1951), Para. 3 — Validity— Amounts to reasonable 
restriction under Art. 19 (5) — See West Bengal 

Foodgrains (Movement Control) Order, 1951 

AIR 1952 Cal 61. 

® Arts- 19 (11 (d), 19 (5), 22 (4)— Bengal Criminal 
Law Amendment Act (as amended bv Amendinry 
Ordinance of 1949), Preamble. S. 2 (1) - Validity - 
Not valid alter passing of the Constitution — See 
Public Safety — Bengal Criminal Law Amendment 
Act (0 of 1930 as amended by Criminal Law Amend 
ment (Amending) Ordinance, 1949), Preamble atr 
1950 Cal 274 (SB). 

—Art. 19 (5) - Order under S 2e. Hyderabad City 
Police Act — Allegation of mala fide. See Hvderah^H 
City Police Act (9 of 1348 F), S. 20. AIR 1954 HvH 
221 (DB). 

Art. 19 (1) (d) (e) and (5)— Public Safety- Unit 

ed States of Gwalior, Indore and Malwa 
Bharat) Maintenance of Public Order Act (7 of lQ4Qf 

Ss.3, 5 and 11 -Validity-The restriotfonVlh Lh t s 

permissible to impose under these sections must be 
held to be ultra vires of the State Legislature. ILR 
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(1952) M B 364 : 1952 Cri L ] 1058 : A I B 1952 
Madh Bha 114 (117, 118, 119) (Ft B) (Prs 14, 18. 19). 

Art. 19 (5) — Order restricting person not to re- 
main in any area or place in the State — Not unrea- 
sonable on ground that it is not in the interest of 
general public and for maintenance of public order. 
See Public Safety — M. P Public Security Act (25 of 
1959), S. 3 (1) (a). AIR 1964 Madh Pra 175 (DB). 

Aits. 19 (1) (d) and 19 (5) — Asking a person to 

remain at particular place — Restriction is unreason- 
able. See Public Safety — M. P. Public Security Act 
(25of 1959), S. 3(1) tb), A I R 1964 Madh Pra 175 
(DB). 

Art. 19 (1) (d) — Restriction requiring person to 

notify his movemcLts — Held, permissible and there- 
fore not unconstitutional. See Public Safety — M. P. 
Public Security Act (25 of 1959), S. 3 (1) (c). AIR 
1964 Madh Pra 175 (DB). 

Art. 19 (1) (d)— Order under S. 3 (1) (b) of M. P. 

Public Security Act after declaration of emergency — 
•Clause (b) held invalid— Order held not immune from 
attack. See Public Safety — M. P. Public Security Act 
25 of 1959), S. 3 (1) (b). A I R 1964 Madh Pra 175 
(DB). 

Art. 19 (1) (d) — Obstruction by members of 

Hindu Community to Harijans in taking a corpse 
along public road — Constitute.' an offence under 
S. 341 — Exception to S. 339 does not apply. See 
Penal Code (1860). S, 341. (1963) 2 Mad L J 80. 

Arts. 19 (1) (d), (e), (5). 14.226, 244, 342— Dacca- 

dive Islands and Minicoy Regulation (1 of 1912), S. 33 
— S 31 is not unreasonable and is valid — See Lacca- 
dive Islands and Minicoy Regulation (1 of 1912), 
S. 33. AIR 1957 Mad 433. 


— Art. 19 (1) (d), (5) — Madras Restriction of Habi- 
tual Offenders Act (6 of 1948), S. 5 — Validity. See 
Madras Restriction ot Habitual Offenders Act (1948), 
S, 5. A I R 1953 Mad 664 (DB). 

Art 19 (1) (d)— Mysore Police Act not ultra vires, 

Art. J9 (1) (b), (d). See Mysore Police Act (5 of 1908), 
S. 45. 1960 Cri L ] 379 : A I R 1960 M>s 57 (DB). 

Art. 19 — Right to claim rights guaranteed by 

emigrants to Pakistan staying in India after cancella- 
tion of their permit for permanent return before 
Art. 19 coming into force. See Ibid, Art. 7, Proviso. 
AIR 1951 Nag 38. 

Art. 19 (1) (d)— Public Safely — Bihar Maintenance 

of Public Order .\ct (1950), S. 9 (2) — Act originating 
from Ordinance promulgated during emergency — 
Act whether permanent measure imposing resiric- 
tions— Article 19 (1) (b), (d) of Comtitution, if violat- 
ed. See Public Safety — Bihar Maintenance of Public 
Order Act (3 of 195C), S. 9 (2). A I R 1959 Pat 425. 


Art. 19 (1) (d) — Punjab Police Rules, R. 24 > 
— Surveillance Register No. 10 kept under — Ma 
tenauce oi the Register not unconstitutional — It ca 
notp howeveti be publicly displayed — A I R 19 

268'(2^69f (pf L R 528 : A I R 1966 Pi 

T — Suppression 

Immoral Tratnc in Women and Girls Act >^1956), S. 

Constitutional validity - t'rovisions do not offe 
Alt. 14or l9(l)(d), ^e); ^,g)and(5) of the Const!' 

non. See Suppression of Immoral Traffic in VV'om 
and Girls Act (1956). S. 20. 1963 (1) Cri L j ^ 
A I R 1963 Punj 36. v / n i. j o 

—Art. 19(1) (d) -Surveillance Register No. 10 
Keeping of — If constitutional. See Punjab I’ni 

foBT' 3 

—Art. 19 (1) (d), (e) and (g)-Validity of Abduct 
Persons (Recovery and Restoration) .Act, 1949 _ D, 


not infringe Art, 22 (1) and (2) nor is it inconsistent 
with Art. 19 (1) (d), (e) and (g). See Abducted Persons 
(Recovery and Restoration) Act (1949), S. 1. AIR 
1954 Punj 145 (DB). 

Art. 19 (1) (d), (e) and (5) — U. P. Goondas Act 

(1 of 1932). (as moditied and extended to the State of 
Delhi) — Validity. See Public Safety— U. P. Goondas 
Act (1 of 1932) (as modified and extended to the 
State of Delhi). AIR 1953 Punj 52. 


46. Clause (1) (e). 

• Art, 19 (1) (e) and Art, 19 (1) (d) — Suppression 

of Immoral TralBc in Women -and Girls Act (1950), 
S. 20 — Validity — Provisions of S. 20 are reasonable 
restrictions imposed in public interest within Art. 19 
(5). A I R 1963 All 71, Reversed. A I R 1963 Bom 17, 
Overruled. State of Uttar Pradesh v. Kaushailiya, 
1964 All L J 1 : 1964 S C D 167 i (1964) 1 S C W R 
276 : 1 L R (1964) 1 All 528 : 1964 ( 1) Cri L J 304 : 
AIR 1964 S C 416 (422. 423) (Pt C) (Prs 11, 12, 13). 

• — Art. 19(1) (e) and (d) — Legislation contem- 
plating preventive action against goondas— Absence of 
guidance or assistance in statute in deciding who can 
be put in category of goonda— Constitutional validity 
—Legislation whether saved by Art. 19 (5)— C. P. and 
Berar Goondas Act (10 of 1940) (as amended by Act 
49 of 1950), Ss. 4 and 4- A — Sections contravene 
Art. 19 (1) (d) and (e) and whole Act is invalid. State 
of M. P. v. Baldeo Prasad, (1901) I S C R 970 : 1961 
Mad L J (Cr) 603 : (1961) 2 S C J 484 : 1961 (1) Cri 
L J 442 : A I R 1961 S C 293 (297,298) (Prs 9, 10 

and 11). 


Art- 19 (1) (e)- Abducted Persons (Recovery and 

Restoration) .\ct is not inconsistent with Art. 19 (1) 
(d), (e) and (g) of Constitution. 1953 All L J 273 • 
1953 All W R (H C) 257 i 19.53 Cri L J 138 J i ILR 
(1953) 2 All 735 : AIR 1953 All 613 (616) (Pt E) 
(Pr 13) (DB). ^ ' 

. — 19 (1) (e) — Suppression of Immoral Traffic 
in Women and Girls Act a956), S. 20 -Constitutional 
validity — S. 20 does not offend Art, 14 or Art 19 (1) 
(d) (e) and (g) read with \rt. 19 (5) and (6/of the 
Constitution ot India. See Suppression of Immoral 
rraffic in Women and Girls Act (1956), S. 20. AIR 
1964 Andh.Pra 400. 


... auvi — Lionz stanaine 

custom in Garo Hills that it is in interest of people 
there that no Nepali or foreign should be allowed to 
live in Caro village without Deputy Commissioner’s 
permission — Deputy Commissioner after due inquiry 
coming to conclusion that petitioner’s living in such 
village was not in interest of people of the village — 
Expulsion order passed against petitioner — Order 
held reasonable and covered by Cl. (5) of Art 19 

io-n F" ^ J (1952) 4 Assam 320 ! AIR 

19o3 Assam 61 (62) (Pt C) (Pr 4). 

®“d(d)— Suppression of Immoral 
1 rathe in Uoaen and Girls Act (1956), S. 20 — Vali- 

nlarp rt, f ^^agistrate to remove prostitute to 

place outside his lupdiction offends Art. 19 (0 (d) 

Immi^ 1 T ° section valid. See Suppression of 

S 20° air I'gfs 

[Overruled in AIR 1964 S C 416.] 

cT (D (d-' (e)— Revenue Recovery Act (1890), 

J5S. 5 — c^onstitutional validity — Power of Re- 

to determine arrears due and issue 

iQcate — 1 ower to send defaulter to civil prison 

ArP .7 19. 20 and 21. See Ibid, 

Art. 14. (1962) 3 Guj L R 666. 

— Validity of S. 4a B, 
mp f Act — Contravenes funda- 

mentioned in Art. 19 (1) (d) and (e) by 

imposing unrtasonable restrictions. See Bombay Dis- 
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tfict Police Act (4 of 1890). S. 4S.B. 1954 Cri L J 
770 I AIR 1954 Kutch 15 (17, 18) (Pt C) (Pfs 8, 10). 

Art* 19 (1) (e) and (d)— Citizen of Pakistan cannot 

claim rights under Arc. 19 (1) (d) and (e). 1956 M B 

L R (Civil) 442 : 1956 M B L ] 893 : AIR 1957 MaHh 
Bhft 1 (3) (Pt E) (Pr 5) (DB). 

Art. 19 (1) (e) and (d) — Commonwealth citizen 

cannot claim fundamental rights under Article — 
(Citizenship Ac: (1955), S. 12). 1956 M B L J 870 : 
Madh BLR 1956 (Civil) 535 : AIR 1956 Madh Bha 
211 (213) iPt C)(Pr 8) (DB). 

Arts. 19(1) (d and (e),t5)— Madhya Bharat Police 

Act (70 of 1950), S. 49 (2) — Section is not repugnant 
to Art. 19 (1) (cl) and (e) and as such is not void. AIR 
1955 NUC (Madh B) 5943. 

— “Art. 19 ( 1) (e) — S. 33. Laccadive Islands and 
Minicoy Regulation (1912) is not unreasonable and is 
valid. See Laccadive Islands and Minicoy Regulation 

(1 of 1912), S. 33. AIR 1957 Mad 433. 

Arts. 19 (I) (e), 10 and 226 - Married women — 

Order for deportation — Right to relief — Bihar Ad- 
ministration of Evacuee Property Ordinance (3 of 
1949), S. 11. 

Where an order for deportation is served on a per- 
son that person, if he can make out a prima facie 
case that he is a citizen and not an alien is entitled to 
a writ of certiorari and on the return to that writ 
being made, to a judicial determination of the ques- 
tion of his status. 

A woman-born in India and married to a citizen in 
India taking up temporary residence in Pakistan for 
medical treatment would neither fall under Cl. (f) of 
the definition of “evacuee" contained in Cl. (c) of 
S. 2, Bihar Administration of Evacuee Property Ordi- 
nance, 1949, nor under Cl. (ii) as the word “resi- 
dent" occurring there must be construed as meaning 
a person who has taken up his or her residence in 
Pakistan permanently. 

Even if that person comes within the definition of 
“evacuee” in the Ordinance, nevertheless, she is also 
a citizen of India and as Fuch is entitled to remain in 
India. If, while in Pakistan, her conduct was such 
as to create suspicions as to her loyalty to the Indian 
Union, she may, On her return to India be subjected 
to such restrictions on her movements as Parliament 
may consider advisable and not be deported. 

Per Sarjoo Prasad J.— A woman acknowledged by 
her husband as his wife can claim her husband's 
domicile though it is not clear in what form that 
marriige wa.s solemnised. ILR 30 Pat 21 i AIR 1951 
Pat 434 (435, 436) (Pt A) (Prs 3, 4, 8) (DB). 

LReversed in AIR 1955 S C 282 ] 

Art. 19 (1) (e). (d) and (5) — Externrnent order 

under Cantonments Act — Validity — (Cantonments 
Act (2 of 1924), S. 238 — If violates fundamental 
rights under Art. 19 (1) (d) and (e) — Validity ). 59 
Pun L R 289 J 1957 Cri L J 1173 : AIR 1957 Punj 
244 (253, 254) (Pt E) (Prs 30 37. 3S, 43) (DB). 

Art. 19 (1) ^c) and (d) — Rights under Clauses (d) 

and (e) — Re^triction.s imposed by Act 23 of 1949 and 
permit rules — Reasonableness — (Influx from Paki- 
stan (Control) Act (1949), S. 1) — (Influx from Paki- 
Stan (Control) Ordinance- (34 of 1948), S. 1)— (Permit 
System Rules (1948), R. 10) — (Permit System Rules 
(1950), R. 10). 1958 Cri L J 418 (2):AIR 1958 Raj 65 
(70) (Pt E) (Pf 31) (DB). 

47. Clause (1) (f). 

• ---Art. 19 (1) (f) - Civil P. C.(1908). S. 87 R — 
Section does not contravene Art. 14 or Art. 19 (1) (f) 
of the Constitution and is not invalid. See Civil P. C. 
(1908), S. 87.B. AIR 1964 S C 1590. 


• — Art. 19 (1) (f),(g) and Art. 246- Scope and ex- 
tent of legislative power — Law passed making its 
prjvision retrospective — Effect of retrospective ope- 
ration changing character of legislative comoe’ence. 

Though the Legislature can pass a law and make 
its provisions retrospective, it would be relevant to 
consider the effect ot the said retroactive operation of 
the law both inrespe tof the legislative competence 
of the Legislature and the reasonableness of the 
restrictions imposed by it. It may be open to a party 
to contend that the restrictions imposed by the Act 
are so unreasonable that they should be struck down 
on the ground that they contravene his fundamental 
rights guaranteed under Art. 19 (1) (f) and (g). Rai 
Ramkrishna v. State of Bihar, (19(33) 50 1 T R 171 » 
(1964) 1 S C A 413 : I L R 41 Pat 796 : \1904) 1 
S C R 897 : (1964) 2 S C J 749 : A I R 1963 S C 1667 
(1673) (Pt D) (Pr 11). 

• Art. 19 (1) (f)— Suspension of Government ser- 

vant— Effect of — Dismissal order set aside by Suprerne 
(bouit- Order for further enquiry and consequential 
suspension under R. 12 (4) — Validity — Dees not con- 
travene Arts. 142, 144, 19 (1) (t) and 14 of the Cons- 
titution. See Ibid, Art. 309. AIR 1963 S C 687. 

0 Art. 19 (1) (f)— Banking Companies Act (1949), 

S. 38 (1) and (3) (b) (iii)-BaDking Companies-Special 
law dealing with winding up — Validity — Whether 
discriminatory — Provision making Reserve Bank sole 
judge to decide whether affairs of banking company 
were being conducted prejudicially to interests of 
depositors and making it mandatory for High 
to order winding up w'hen application was made by 
Reserve Bank — No violation of Arts. 14, 19 (1) (f) and 
(g) and 301. See Ibid, Art. 14. AIR 1962 SC 1371. 

• Art- 19 — Deprivation of property - Sugar Ex- 

port Promotion Act, S. 5-Validity— If infringes Art. 
19 or 31. See Sugar Export Promotion Act (1958), 
S 5. AIR 1959 SC 1124. 

• Arts. 19 (1) (f) and 363 — Acquisition of terri- 

tory — Relationship between citizens of acquired 
territory and sovereign of acquiring territory — 
Covenant between East Punjab States to form 
Patiala Union — Obligations of covenanting States 
to devolve on Union of Patiala States — Union 
formed and Rajpramukh taking over administration 
of Union — Covenant is act of State— Ordinance by 
Rajpramukh repealing all laws and notifications of 
covenanting States and applying laws of Patiala State 
— Agreement between covenanting State (Jind) and 
Public Limited Company in that State whereby Com- 
pany given concession in rates of income-tax— Agree- 
ment held not binding on Rajpramukh — Pates cf 
income-tax held applicable according to Patiala In- 
come-tax Act for period subsequent to formation of 
Union — Union subsequently acjeding to Union of 
India— Alter accession Indian Income-tax Act appli- 
ed— Agreement being abrogated before accession, 
question of whether there was breach of rights gua 
ranteed by Ait. 19 ( I ) (1) did not arise — (Patiala In- 
come-tax Act (7 of 2091), S. 1) — (Pepsu .Adinmi^tra- 
tion Ordinance (I of 2005), S, 3)— (Pepsu General 
Provisions (Administration) Ordinance (16 of 2005;, 

S. 3) — (Civil P- C. (1908), S. 9). i^aimia Dadri 
Cement Co. Ltd. v. 1. T. C^ommr., (1958) 34 I T R 
514 : ILR (1958) Punj 1966 : |95S S C J 1041 : 1959 
S C R 729 I A I R 1958 S C 816 (822. 823. 824, 825, 
82a, 827) Prs 9, 11. 13, 11, 17, 22, 23, 25, 27). 

• - Arts. 19 (1) (f ) and 31- A — Bihar Land Reforms 

Act (30 of 1950), S. 4 (h)— Validity — Tenancy Laws, 

Section 4 (h) of the Bihar Land Reforms Act does 
direct the Collector to give reasonable notice to the 
parties concerned and to hear them. Such annul- 
ment or dispos.session which he may order, must be 
with the previous sanction of the Svato Government 
and he is compelled to do so on terms which may 
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appear to him fair and equitable. The power is» 
therefore, not quite absolute or arbitrary. The Act 
being a law for acquisition of estates the question of 
it or S. 4 (h) of it imposing any unreasonable restric- 
tion on the fundamental rights of a party lo realise 
does not arise. In any ev^ent the Act including S. 4 
(h) is protected by Art. 31-A of the Constitution. 
Kamakshya Narain Singh v. Collector and Deputy 
Commissioner of Hazaribagh, 1956 SCI 118 : 1956 
AH L J 158 : 1956 Pat L R (SCj 69 : 1956 B L J R 

S C A 495 I (1955) 2 S C R 988 : A I R 
1956 S C 63 (66) (Ft B) (Pr 5). 

^ — Marwar Land Revenue Act (40 

or 1J4J), S. 82 — Legidlatiou fixing fair and equitable 
rent —It does not intringe Art. 19 (1) (f), 

1 he fundamental right which a citizen has, to hold 
and e*-K>y property, imports only a right to recover 
reasonable rent when the lauds are cultivated by a 
tenant, and therefore a legislation whose object is to 
M u equitable rent cannot be said to invade 

contention that the provision in 
3,0^ (IMa), Marwar Land Revenue Act, 1949. that 
abnormal years as notified in the Gazette should be 
J , average collections is calcu- 

therefore, unreason- 
f. ihn!.r because a declaration that a x ear 

rr^nc hT Y P" ^ bumper 

crops but also when the yield is very low, and the 

lena''nrandof’lhel‘'^®.?i benefit of the 

fusual .11 A provision of this kind 
unre^onahiR i^K'slation. and there is nothing 

(195o) 2 S C R 531 : AIR 1955 S C 795 (798) (Pt C) 

p*osTv1ltiL'o[~Arri'97lV(f,’:~^'‘- 

whether a law is valid under Art 19 

» 'SeS' ,S' rs' a‘i, * S's',r "'h 

P'oP'ny 1-^“ . 1? i 

e^fto ^ I 7 reasonable wRh refer 

s 5"Et'rv 

Rajasthan State 195 « SPA aoo Sinah v. 

2 S C R 531. A r R f • (1955) 

of 1949J^*S Land Revenue Act (40 

lays down that Settli^^ent Offi^c7“? expressly 

rates into o Deration frr.™ j. ,7'='‘^es to bring 

lowing 1st of fulv ^ earlier than the fol- 

no force in ®V^t be lor reasons. There is 

down under what \ lay 

be passed, because order could 

totlr^e^firr daTe^K Officer 
rate is reasonable and valfd ‘o the rent 

mental rights of thf» lar!3i ^ j mvades no funda- 

Disting. ICishaD Siogh v Ra?a^,h ^ C 373, 

402 ^ (1956) SCJ 14 1956 SC A 

^ C r95 (799) (Pt F) (Pr 9). ^ ^ ^ 1955 


® 19 (1) (f), 19 (1) (g) — Right to hold fair on 

one's land — Nature of — (Aimer Laws Regulations 
(3 of 1877), S. 40 —Rules under R. 1). 

A right to hold fair on one's own land is a funda- 
mental right under Art. 19 (1) (f) which can only be 
^stricted in the manner permitted by sul> clause (5). 
The holding of anannual fair is also an occupation 

ot business within the meaning of Art. 19 (1) (g), 
therefore, the person also has a fundamental right to 
engage in that occupation on his land provided It 
Q^s not infringe any law imposing ‘ reasonable res- 
tnctions on that right in the interests of the general 

Ajmer, 1955 

S C J 119 : 19a5 S C A 252 : 1955 SCR 1065 -AIR 
1955 S C 188 (189) (Pt B) ^Pr 3). 

• 19 (5) and 31 - Applicability 

Person deprived of all rights in property- Article 
has no application. 

Articles 19(l)(f) and 31 deal with different subjects 
ar,d cover ditterent fields. There is no overlapping. 
Article 19 (1) (f) read with Cl. (5) postulates tlfe 
e.xistence of property which can be enjoyed and over 

exercised because otherwise the 

reasonable restrictions contemplated by Cl. (5) could 

not be brought into play. It there is no property 
which can be acquired, held or dispo.secl ot, no 
restriction can be placed on the exercise of the right 
to acquire, hold and dispose of it, and as Cl. (5) 
contemplates the placing of reasonable restrictions on 

it must follow that the 

r'^ktfn .7 7 exercised. The frLdoms 

relating to the person of a citizen guaranteed by 

Art. 19 assume the existence of a free citizen and can 

lihen fSt, deprived of his 

In th P''®':entive or punitive detention. 

In the same way. when there is a substantially total 

deprivation of property which is already held and 
fs iustitr® ‘hat 

These Articles deal with substantial and substan 

vvh with illusory phantoms of title 

When every form of enjayment which normally 
accompanies an interest in this kind of prooenv is 

taken away leaving the mere husk of title, ^Arf 19 ^( 1 ) 

(f) is not attracted. Where the right to occuov thi 

premises has goae as also the right to transf^J^^,^ • 

ftle • is but the melrtiusk^of 

wit7 M Article 19 (li (f) read 
AI*R I’m "j application. AIR 1954 S C 9^ 

f“-hay v._Bhanji Mun^UgssVc^lo’ fc A 

g*odshrp;ss^"sio!ii'f^“rfiioL^Tn'^ 

lights both under AU. igl'nd* A'^rsi”^ fundamental 

A, .^2., S., Ibld. A„. iSrs 

Criminal P.C (1398) S 9fl (1 1 i oca A 

1954 S C 300. ’ ® ^^34 Cr L J 865i AIR 

• —Arts. 19 and 31 - Scope of. 

residin/in^hlunion Property of persons 

r.- 

'.^oS; 7 'Ss tr cSS! E: 

fieedoms regardintr as citizens are concerned, 

granted in two articles of property have been 

Pr..«l0d 5hTp“Si. 
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dealt with in Art. 31 alone- If both articles covered 
the same grounds, it was unnecessary to have two 
articles on the same subject. The true approach to 
this question is that these two articles really deal 
with two different subjects and one has no direct 
relation with the other, namely, Art. 31 deals with 
the field of eminent domain and the whole boundary 
of that field is demarcated by this article. In other 
words, the State’s power to take the property ot a 
person is comprehensively delimited by the article. 

“My view about the correlation between Art. 19 (1) 
<f) read with \vt. 19 (5) and Art. 31 and the true 
meaning and the respective scope and effect of Cls. ( 1) 
and (2) of Art. 31 have been set forth in detail in my 
judgment in AIR 1951 S C 41 and have been n ore 
fully explained in my judgment in Appeal No 107 oi 
1952 and no reiteration ot them is called for.” 

Per Bose, J. - Article 19 (1) (f) confers a certain 
fundamental freedom on ail citizens of India, namely, 
the freedom to acquire, hold and dispose of property. 
Article 31 (i) is a sort of corollary, namely that after 
the property has been acquired, it cannot betaken 
away save by authority ot law. Article 31 is wider 
than Art. 19 because it applies to everyone and is not 
restricted to citizens. But what Art. 19 (1) (f) means 
is that whereas a law can be p.issed to prevent persons 
who are not citizens of India from acquiring and 
holding property in this country no su ;h restrictions 
can be placed on citizens. But in the absence of such 
a law non-citizens can also acquire property in R dia 
and if tliey do then they cannot be deprived oi it 
any more than citizens, save by authority of law. 

Article 31 i.s wider than Art. 19 (1) (f) which con- 
fers upon a citizen only the rigtit to acquire, hold 
and dispose of property and is different in scope 
and content. Article 31 is self contained and C.l. (1) 
relers to deprivation of property in general. Acquisi- 
tion or taking possession in Cl. t2) are different 
modes o! deprivation and are comprehensive enough 
to include all forms of taking away rights of pro- 
perty. D warkadas Shrinivas v. Shoiapur Spinning h 
Weaving Co. Ltd., 1954 S C ] 175 : {1954} 1 .M L J 
355 : 67 Mad L W 176 : (1954) 24 Com Cas 103 » 
1954 S C A 132 : 56 Rom L R 681 : 1954 SCR 674 : 
AIR 1954 S C 119 (126, 133, 137, 138, 139) (Pt C) 
<Prs 16,43.55, 78). 

• Art. 19(1) (f) — Right to acquire, hold and 

di.spose of property — If infringed by the Shoiapur 
Spinning and Weaving Co. (Emergency Provisions 
Act (28 of 1950)). bee Ibid, Arts. 14. AIR 1951 S C 
41. 

Art. 19 (1) (f} — Court-fees Act (1870), S. 37 — 

U. P. Court-fees (U. P. Amendment) Ordinance (2 of 
1980), .S, 2 — Retrospective legislation affecting right 
to file appeal on payment of court-fees — Constitu 
tional validity — Appeal filed on payment of proper 
court-fee pending on date of promulgation of Ordin- 
ance — Demand lor additional court-fee according 
to Ordinance, whether contravenes Art. 19 (1) (f) of 
the Con.'^titution. See Ccurt-fees Act (1870), S. 37. 
1962 All L J 480. 

Arts. 19 (1) (f) and (g) and 226 — Confiscation 

of property under R. 151 'c) of Central Excise Rules 
— Legality — Writ petition — Competency — Central 
Excise Rules (19441, R. 151(c) — Central Excises 
and Salt Act (1944), S. 36 

Where the property of the petitioner has been 
confiscated under R. 151 (c) of the Central Excise 
Rules and such confiscation is unlawful, there would 
be a restriction m the exercise of the fundamental 
right given to the citizens of India under Art. 19 of 
the Cansti'ution to hold property and to carry on any 
trade or busines.s. Con'-^^quently High Courts can 
take cognizance of a petition under Art. 226 even 
though all the reme.Hes available to the petitioner 
have not been availed ot. Further, while e.vercising 


the power of revision under S. 36, it is doubtful 
whether the Central Government would hear the 
petitioner on the facts of the cise because revisions 
are invariably disposed of on questions of law and 
a finding of fact unless perverse is not interfered 

with. 1960 Cr L J 867 : aIR 1960 All 402 (403) 
(Pt A) (Pr7). 

Art. 19 (1) (f) — U. P. Municipalities Act (1916), 

S. 221 — V’^alidity — Declaration of street as public 
street — Nature of proceedings — Objection to decla- 
ration — Duty of administrator. See Municipalities 
— U. P. .\(unicipalities Act (2 of 1910), S. 221. AIR 
1958 All 209. 

Art. 19 (1) (f) — S :op3 — If infringed by S. 7 of 

Finance Act (1951). See Finance Act (1951), S. 7. AIR 
1957 All 84. 

— Art. 19(1) (f) — Sections 3 and 4 of the High 
Danomination Bank Noles (Demonetization) Ordi- 
nance .1946)— Provisions not in conflict with Ait. 19 
(i) (f) and hence not void under Art. 13 of the Consti- 
tution. See High Denomination B ink Notes (De noneti- 
zition) Ordinance (1940), S. 3. AIR 1954 All 753. 

; — Art. 19 ai (f) — Criminal P. C. (1^598), S. 517— 
Secti<Mi does not contravene .Art. 19 of Constituiion — 
Confis n’tion or forfeic.ire of p'*o.)crty does not amount 
to any disturbance ot right to acquire, hold or dis- 
pose of proosrtv. SrP Cairnindl R. C. (5 of 1S98), 
S. 517. AIR 1954 AM 75S. 

Arts. 19 (1) (f) and 19 (5) — IJ. P. Private Forests 

Protection Act (1949/, Ss 12 and 13 - Article 19 (1) (f) 
ot the Constitution is not inf»-ii)gpd. b?e U. P. Private 
Forests Protection Act *^6 of 1949), S. 12. AIR 1954 
All 7.53. 

Alt. 19 (1) (f) — Court has power to determine 

whether amount of fee fixed bv bye-law of District 
Boar 1 is reasonaole or nut See U. P. District Boards 
Act (10 of 1922), 10-1. AIR 1951 All 675. 

Art. 19 (1) (f)— Hindu Widows' Remarriage Act 

is not invalid See ilmdu VAi(loW'»’ Remarriage Act 
(1855), S. 1. AIR 1954 All 5S8 (OB). 

Alts. 10 (1) (f) and 226— Person’s right to acquire 

property by raising buildiog upon h s land-Inter- 
lerencc with right under colour of statutory autho- 
rity. 

A person is entitled to acquire property by raising 
a building upon his own land and no restrictions not 
•statutorily authorised can be imposed upon the exer- 
cise of that right, -^ny person attempting to interfere 
with that right under colour of statutory authority 
must be prevented fr-'m doing so under Art. 228. 
(1960) 1 Andh W R 113 : AIR 1960 Andh Pra 603 
(604, 605) (Pt C (Pr 4). 

Alt. 19 (1) (f) — Expropriation — Andhra Inam 

(Assessment) Act, 1955 — Vali iity —There is no depri- 
vation of property — Nor is there resumption of inam. 
See Andhra Inam.s ( Assessai:^i-.tj Act (17 of 1955), S. 3. 
AIR 1960 Andh Pra 461 (DB). 

Art 19 (1) (f) and (g)— Madras Act, 29 of 1949— 

Constitutional validity— if violates Art. 19 (U (f) and 
(g). See Madras Essential Articles Control and. Requi- 
sitioning (remporary Powers) Act (29 of 1949) (as 
amended by Andhra Act 1 of 1955). AIR 1059 Andh 
Pra 538 (DB). 

Art. 10 —.Madras P^^^e^vatiOIt of Private Forests 

Act (27 of 1949), Preamble and S. 3 (2)— Scope and 
object of the Act — C'. mslitutionality of S. 3 (2). See 
Madras Prescrvali.-m rd Priv te Forests Act (27 of 
1949), Pr.' AIR 1958 ’ ndh Pra 93. 

— Art. 19 (1) (O-Arms At (J8T8), S. lS,b)-Whe- 
ther contrivene.s Ails. 14 and 10 (1) and (8) of the 
( onstitutiou \Quaere). See Anns Ac' (1878), S. 18 (b) 
AIR 1955 Assam 183. 

—Art. 19 (1) (t) and Sch. 7, List 2, Entry 36-Etnj- 
nent domain— Act ot Slate Legislature in exercise of 
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power of— Act is not siibiect .\rt. 19 (1) (f) — (Gov- 
ernroent of India Act (1935). r cli. 7. List 2, Item 9). 

\Vh en an Act of the State Legislature is covered by 
Item 9. List 2 of Sch. 7 in the Government of India 
Act, it is an Act passed by the State in the exercise of 
its power of eminent domain, and is, therefore, not 
subject to the provisions of Ait. 19 (1)({). Constitu- 
tion of India, in precisely the same way as when an 
Act pas^jed by the State Legislature in the exercise of 
its police power depriving a person of his property 
by reason of his personal incapacity or disability or 
in the interests of public order, is not subject to the 
provisions of Art. 19 (1) (f). AIR 1953 Assam 84 (88) 
(Pt D) (Pr 13) (DB). 

- '^Art. 19 (1) (f) and (g) — Sea Customs Act (1878), 
S. 178 A — Validity — If -contravenes fundamental 
rights 61 Bom LR 1230, Foil. 62 Bom L R 634 i 

1961 (1) CrLJ 229 : AIR 1961 Bom 48 (55, 56) 

(Pt E) (Pr 23). ’ ^ 

. Art. 19— Where the Legislature had evinced an 
intention to encroach upon private right, the Court 
must insist on strict and rigi i adherence to formali- 
ties, (1956) 2 All E R 669, Re!, on. 68 Cal WN 383 • 

Art. 19 (1) (f)— Scope— Legislation dealing with 
acquisition or requisition as contemplated by Art 31 
(2) read with (2A) has the effect of excluding the 
operation of A.t, 19(1) (I). See West Bengal Land 
Requisition and Acquisition Act (2 of 1948') AIR 

1962 Cal 269. 

—Art. 19 (1) (f) -Electricity Act, S. 5l-Validity- 
Restnction upon fundamental right to acquire, hold 

S“51. 

19 (1) (f) and (g) Sef MunicipalRlL TaU 
1960 Carm'’ ‘ ^ (^2) (b). AIR 


Art. 19 (1) (f), 19 (5) and (6) —Direction to sell to 

liK^ compensation-lustioiabi- 

(fb‘AIR ll5rCal 257.””°^^^^^^ (1955). S. 3 (2) 

(1) (f) -Essential Commodities Act (1955), 
rr,.,rrfi*'“k Purchasers-Power of 

Court to go behind order and determine the real pur- 

ff) AlR^1958*Car257?''“'”'’‘^‘‘‘®® 

^729*^^ 17 "^V’^al Municipal Act (1932), 

—Art. 19 (1) (0,(5) - Priority of State dues over 
AIRI 955 Cal 423.' f“dia, Art. 372. 

—“Art. 19 (U (f) -r Objection under. See Wesf 
(1952) Tr igsTca! 97 !“'^'® Order 

‘"operty - if 

Artmle 19 U) (f) of the Constitution Rives a citizen 

(279)- (pr G) (P’r s'^GiTfR).''" ^ 

[Reversed on another point in AIR 1953 S C 148 1 

Revenue' Salii\ A’es^Unva'l ‘V ~ ^aod 

1«0,. S. 7 - K' .l-r-sTaS, Z. »[ 
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Revenue Sales (West Bengal Amendment) Act (7 of 
1950), S. 7. AIR 1951 Cal 85 (DB). 

[Reversed in AIR 1954 S C 92.] 

Art- 19 (5) — Hindu widow — Restriction on power 

of disposal of property — The restrictions on the 
widow’s power of disposal of property do not 
amount to the infringement of any of the funda 
mental rights or are not void under Art. 13 (1). See 
Ibid, Art. 13 (1). AIR 1952 Him Pra and B 42. 

■ Art. 19 (I) (f) — Travancore Education Code 
(1909) M.E., R. 146 (a' — Madras Grant-in-aid Code, 
2 Madras Elementary Schools Rules, Part II, 
Chap. 1, R. 14— Grant-in-aid— Legal right to — Right* 
under- Art. 19(J)(f),;if infringed — Discriminalion.. 
8ee Travancore Education Code (1909), R. 146 (a). 
AIR 1958 Ker 290. 

Art. 19— Ss. 523, 524, Criminal P, C. — Validity- 

c thsit the provisions contained in 

8s. 523 and 524, Criminal P. C. deny to any persom 
equality before the law or the equal protection of 
law, or ^nfringe the fundamental right of citizens te 
acquire, hold and dispose of property, or are incon- 

air J951- 

Madh B 159. 

— -Art. 19 (1) (f) — Law infringing Art. 19 (1) (f) 
and not saved by Art. 19(5) is not valid law — M. P- 
Abolition of Cash Grants Act (18 of 1963) — Validity 
- See Ibid, Art. 31 (1). AIR 1965 Madh Pra 77. 


Art. 19 (1) (f) — Tank cannot vest in the State- 
unless enquiry contemplated in S. 251 of the M. P. 

if A ~ is not violative- 

of Art. 19 a) (f) of the Constitution. See M. P. Land 

Revenue Code (1959), S. 251. 1963 M P L ] (Notes> 

~~“Ait. 19 (1) (0 and (g) — Custom giving exclusive- 
right to some Chamars to take carcasses of animals- 
dying in village - Custom violates Ait. 19 (1) (f) and 

unenfoiceable. 1962 Jab L J 

2?5 (276?iPrL2!lS!*'*^ 


of (|) -Delegation of powers-Validity 

f Essential Supplies (Temporary Powers) Act (1946), 

(fJ. ^ ^ ^ ^ 1®57 Madh Pra 17» 

Art. 19 (I) (f) — Madras Prevention of Insults to 

honaT’‘‘valid'i?v“' j.' ^ i«57), S. 5 - Constitu- 

tionai validity — Section is competent for State 

pSs "pubHc"o ^ 2 and 3 - 

I Public Order” and ‘•Criminal Law”— Mean- 

ing Section does not violate Art 19 Ml H) nf 
stitution See Madras Preventior, o ‘ Insu ts to' 

Mad iT(dS°"' ^ ^ ^ « '^965 

Arts. 19 (1) (1). 265 - Madras Agricultural In 

come. tax Act, S. 65 ( 4 ) - \ aliHiVv 2^1^ . ^ 

travene Art. 19 ( 1 ) (fj of the Constitution “ 

The State’s power to tax under S. 65 of the Madras 
Agricultural Income-tax Act doPc nnf , ;^i f ^ 

fundamental right guaranteed in Part HI of the^Con^ 
that no tax shall be Kvied or 7nIW ? P'-°v.des 

?o imXe on the rlhl’ 

struck down as ^ power and should be 

arbitrary levy of Dronell^'f ‘ oppressive and 
cicp of fQv* ^ property tax, under a seeming exer- 

sSo°.‘ 'r„7 ■' 

enect, the tax measure is of a 
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‘confiscatory’ character. The levy of tax on holding 
or disposing oi properly is not per se iinconstitu. 
tional. Article 19 (1) (f) of the Constitution only 
declares a fundamental right to acquire, hold and 
dispose of property and does not gran' an immunity 
from taxation. Section 65 (4) of tne Madras .“Vgricul- 
tural Income-tax Act is not unconstitutional, on the 
alleged ground that it is repugnant to Art. 19 (ll (f) 
of the Consiitution. A I H 1952 Mad 395 and f R 
1954 S C 92 and A I R 1961 S C 552 and A I R 1958 
S C 578, Rel. on. I L R (1964) 2 Mad 312 : 77 Mad 
L W 422 : 1964 Mad W N 351 : AIR 1964 Mad 556 
(559, 560) (Ft B) (Pr 8) (DB). 

Art. 19 (1) (f) and (g)— The provisions of S. 16(3) 

(a) (i) and (ii), Iircome-tax Act do not offend clauses (1) 
and' (g) of Art. 19 (U of the Constitution See Income- 
tax Act (1922), S. 16 (5) (a) (i). A 1 R 1963 Mad 348 
(DB). 

Art. 19 (1) (b), (p), (5). (6) - Right to acquire! 

hold and dispose of property — Sea Customs Act 

a878), S. 178 A (D-Vaiidity. 

Section 178-A is a restriction on the right to ac- 
quire, hold and dispose oi gold as piopeity and on 
tne right to carry on business in gold. I he ies;ric- 
tion was imposed in the interests of the general 
public. Theie is no reasonable or rationd connection 
wtween the tact to be proved and the presumption 
to follow under S. 178-A (1)- Hence S, i(8 A (1) 

of the. Sea Customs Act constitute.s an unconstitu- 
tional infringement of the lundamental right ox the 
petitioners secured by Arts lb(l)(t) and I9(i) (g) 
and is therefore void under Art. lo of the Con.>titu- 
tion. 72 Mad L W 104 ; I L R (1959) Mad 222 : 
(1959) 2 M L J 35 : A I R 1959 Mad 142 (140. 148, 
149) (Pt A) (Prs L7, 18, 23, 26} (Oli). 

[Rever.sed in AIR 1962 S C 316.] 

Art. 19 (1) (f) — ■ Scope — Companies Act 1 1913), 

S. 34 (7)- Validity of— Application for registration- 
Company’s discretion to accept or reject application 
~If arbitrary or invalid. See Companies Act (1913)i 
S. 34(7). AIR 1957 Mad 702. 

Art. 19(1) (g).(6)-Validity of S. 92, Madras Vd- 

lage Panchayats Act. S:e Ibid, Art. 13. AIR 1956 
Mai 2t)9. 

Art. 19 (1) (f) -Madras Shariat (Amendment) Act 

(18 of 1949), S. 2 — Object and scope — Act is not re- 
pugnant to Art. 19 (1) (f) of the Constitution —(Muslim 
Personal Law (Shariat) Application Act (1937), Ss 2, 
3. 6) - (Madras Civil Couits Act (3 of 1873), S. l(i)“ 
(Marumakkathayam Law). See .Madras Shariat Amei d- 
ment Act (18 of 1949), S. 2. AIR 1950 Mad 244. 

Art. 19 (1) (f) — Right to use property and carry* 

on business. 

The use of premises for running a brothel is not a 
use of property guaranteed by the Constitution, nor 
is it a business the right to which is one of those 
guaranteed by Part 11!. 1956 MaO W N 70: 1956; 

1 M L J 220 : 1957 Cri L J 141 (142) (Ft R) (Pr 5|. 

'Art. 19 (5) — Panchayats — Madias \’illage Pan- 
chayats Act 4950), S 81 (1)— \'alidity of ''ub-section 
and notiPeation issued thereunder - (Con^lituti )ii of 
India, Art. 19 ) (1) and (5)). .See i’anohayats— M.idras 

VilLpe Panchavats Act (!() of 19.50), S. 81. (1). A I H 
1954 Mad 754. 

Art. 19 (1) (f) — bales Tax — Mvsore Sales Tax 

Act (25 of 1957), Ss 13 i3) (b'. 32, 35 and 20 — .\o- 
plication nut er S. 13 (3) (1)) to Magistrate to recover 
sales tax due from as^esste — S. 32 precludes .Magis- 
trate from going into epustionof validity of assess- 
ment. Even assuming tliat Magi'-trate functions as 
Civil Court and not as Criminal Cointand S. 32 is 
not attracted, S. 35 acts a bar and precludes Court 


from going into question of validity of assessment 
When assessee has not availed of remedies of appeal 
and revision under Act to question validity of a-'^sess- 
ment. he cannot conleud that prohibftion under S. 32 
cau.ses liim hardship — Question whether 3. 32 in 
fringes fundamental rigl t under Ait. 19(1' (f) of 
Constitution ot India — Ouestiou when not raised in 
grounds of revision and when has no bearing to case 
must be left as purely academic question. See Sales 
Tax — Mysore Sales Tax Act (25 ot 1957), S. 13 (3) (b). 
(1965) 4 Law Rep 444 i (1965) 2 Mys L J 712 i 
(1966) 18 S T C 94 (Mys). 

• Art. 19 (1) (fl — Rombay Saranjams, Jahagirs 

and other Inirns of Pcditical Nature Resumption 
Rules, 1952— Rules are not ultra vires — Constitution 
of Ic(dia, /\rts. 14, ]9 (1) (f), 31, Sch. \'II. List II En- 
tries 18, 45. 5ee Bombay Saranjams, Jahagirs ano 
other Inams of Political Nature Resumption Rules, 
1952. (1963) 2 Mys L J 164 (FB). 

Art. 19 (1) (f)-BiharMica Act. 1947 (10 of 1948), 

S. 6 (6) — Validity. See Bihar Mica Act, 1947 (10 
of 1948). S. 0(6'. AIR 1958 Pat 496 (DB). 

Art. 19 (1) (I) — Article deals with both abstract 

and concrete rights. 

It cannot be said that Art. 19 {]) (f) merely deals 
with abstract rights and capacity of citizens to ac- 
quire, hold and dispose <>1 property. No distinction 
can be drawn between abstract and concrete lights in 
relatii'ii to that article. 1 i R (1954) Patiala 545 i 
AIR 1954 Pepsu ISO (181, 182) (Pt A) (I r 6) (DB). 


Art. 19 (1) (f), (g) — Chief Settlement Cornmis. 

sioutr forbidding persons to bid for properties form- 
ing part of compensation pool— There is no infringe^ 
ment of f undamental right — There is also coinpli- 
ance with provisions ot Kr. 87 and 88 oJ Displaced 
persons (Compensation and Rehabilitation) Rules 
(1955). 

The Chief Settlement Commissioner has the power 
to determine the manner in which any property form- 
ing part ot the compen.sation pool may lie sold,. 
Where certain persons tiave been forbidden lo bid for 
the properties forming part of the compensation pool, 
it must be held that ihe Chief Settlement Commis- 


doner has laid down the manner in which the pro- 
perties in (juestion have to be sold, and that he has 
taken action under rule 88. The provisions ol Kr. 87 
and 88 have been substantially complied with. Apart 
from this, the Cover nmeijt which has to sell its own 
properties, has a power to say that the said properties 
would not be sold to any particular person unless of 
course there are any detinue rules which stand in the 
way of the Governmept from taking such an action. 
The persons have no doubt, right to carry on their 
busiriess, but they have no right to insist that their 
bids must be received at every auction .«ale. Any 
person or the (Government may very well refuse to- 
d.eal with any particular person and tfiis would not 
in anv way amount to uifriiiCTpent ol that person’s 
rig’at to carrv on his bu’dncss. .AIK 1958 Kerala 333 
a-.d AIK 1955 Mdd 365 and il939; 84 ).,iw Ed. liOS, 
PpI ru. \]n 1961 Fnu! 5.53 (55F 555) (Brs .V 4 6). 


0 Art. 19 (1) (f) — Duty of Cenrt. 

Artidr 19 1} (f ' imposes a cGn>titutional ol)) igation 
on Ml Court to enquiri- whether there has been an 
arl)itiary iuteiference vili) the protected rights of 
property. S.irciha Ham v. Haji Alninl iMajid, 62 Bur,? 
L K 291: Allt I960 Piinj 19(i (197) (Bt Bj (Br .3; (FB). 
i^Overrultd on another point in AIK 1962 S C H76.] 

Art. 19 (1) if) — I'atiaia Act 4 of 2U02 B. K. — 

Vaiiflitv — It olleids Ait. 19 (1) (f) and 19 (1) (g). 
See Patiala Kecovery of State Dues Act (4 of 2(j()2 
H. K.). S. 1. AIR 1959 Buni 440 (DR). 

Tleversed on another point in AIR 1963 S C 222 ] 
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Art. TO (1^ (f) anH (?)— Mineral Concession Rules, 

1949 , Rr 32 57 and 59 —Validity — Review applica- 
tion — Decision ol Central Govern -nent is not judicial 
or qu'isi-iudicial i>'it merely administrative — Does 
not infringe any rij^hts under Art. 19 (1) (f) or (g). See 
M ines and Minerals (Regulition and Deyelopment) 
Act ( 1948 ), S. 5 I L R (1957) Punj 39. 

Art. 19 (1) (fl— Rights to property — Right re- 
cognised hv iu4icial decision — Legislation seeking 
to deprive party of rights— Validity. 

A judicial decision no doubt does not create any 
new right, but it places on a firm foundation the 
rights upheld by the decision, and establishes for all 
times to come the rights so recognised as against the 
contesting parties or their successors in title, and if 
such rights are rights to property, the legislation, 
which 'eeks to deprive the successful parties to the 
litigation of such rights is hit by Art. 19 (1) ({) of the 
Con-^titution, unltss it can be shown that the depriva- 
tion i«; reasonable and in the public interest. I L R 

(1959) 9 Rai 4M : 19.59 Rai L VV 496 : AIR 1959 Raj 
177 (184) (Pt Al (Pr 33) (DB). 

[Reversed on another point in AIR 1961 S C 1402.] 

Art. 19 (1) (f) — Unauthorised construction of 

latrine hy wife as owner of house — Notice to dis- 
mantle on husband and his prosecution for failure to 
do so — Not legal See Vfunicipalities — Trioura 
Municipal Act (2 of 1349, T. E.), S. 100. 1961 (2) Cri 
L J 804 : AIR 1961 Tripura 49. 

4S. “Property,” 

See also Ibid, Note 4. 

• Art. 19 (1) (f) and (5) — Property — Tenant’s 

interests in demised premises is property within 
Art. 19 (1) (f), subject to provi ions of cl. (5)— Restric- 
tions oi tenants’ right to hold property enacted in 
Ss. 354R and 3544A Bombay Municipal Corpora- 
tion Act, 1888, are not unreasonable — These sections 
are valid. Municipal Corporation of Greater Bombay 
V. Lala Pancham, 67 Bom L R 782 : AIR 1965 S C 
1008 (1014, 1016) (Pt D) (Prs 18, 23). 

• Arts- 19(1) (f ), 31 and 31-A— East Punjab Hold- 

ings (Consolidation and Prevention of Fragmentation) 
Act (50 of 1948) (as amended by Act (27 of 1900), 
Ss. IS and 23 A-Punjab Gram Panchayat Act (4 of 
1953). S. 19— Punjab Village Commom Lands (Regu- 
lation) nctd of 1954). S. 3— Shamilat deh and ahadi 
deh in village — Transfer of shamilat deh to village 
panchayat— Conferment of proprietary nghts on non- 
proprietors iij respect of lands in abadi deh— Validity 
of such transfer and conferment — Expressions “any 
estate or of anv rights thtrein" and “the extinguish- 
ment or modification o| such rights” in Art. 31A— 
Wide connotadon of — Punjab Acts mentioned above 
are valid and protected bv Art. 31-A. AIR 1900 S C 
lOSO, Di.sting. Hanjit Singh v. State of Puniah, 1965 
Cur L ) 371 : (1965) 2SC A 38‘i : AIR 1965 S C 632 
(636. 637, 638, 639) (Prs8, 10. 12. 13, 14). 

• Art. 19 (5) — Property of Math — Right of 

Nfahant over such properly ‘property'— Reasonable 
re.striction which may be placed upon that right — 
Madras Hindu Religious Endowment? Act (Mad. 19 of 
1951). (is amended by Mad. Act 27 of 1934), S 52 (1) (f) 
(as in force in Madras area of the State of Mysore) — 
Power of Mahant over income of Ma^h — VVaste of 
Math property — Re.striction on Mihant’s power 
placed bv S. 52 (1) (f) is reasonable. See Ibid, Art 19 
(1) (f). AIR 1963 S C 906 

® Art. 19 (1) (f) — Right to purchase property — 
Madras City Tenants' Protection Act (3 of 1922), S. 9 
— Right to purchase land given under S 9 taken 
away by amending Madras Act 13 of 1960— Right to 
purchase land is not right of property — Amending 


Madras Act has not affected fundamental right of 
tenant of non-residential building. 

The Madras Act 19 of 1955 by amending the Madras 
City Tenants’ Protection Act (3 of 1922) conferred two 
rights on a tenant of non- residential building, of which 
one was that such a tenant against whom a suit in eject, 
meat has been instituted has au option to apply to 
the Court for an order directing the landlord to sell 
the land to him for a price to be fixed by the Court. 
This right conferred by the Act is a right to purchase 
land. Such a right when conferred under a contract 
is not a right of property. The fact that such a right 
stems from a statute cannot expand its content or 
mikoit any the less a noo proprietary right. It is 
settled law that a contract to purchase a property does 
not create an interest in immovable property. 

Section 9 of the principal Act, extended by the 1955 
Act, Only confers a right in respect of the land and 
not of the superstructure. This right to purchase 
land conferred by the amending Madras Act of l955 
is taken away by a subsequent anending Madras Act 
(13 of 1900) in respect of '.tenants o! non-residential 
bui dings living in certain towns. If the main Act 
held the field such tenants could have purchased the 
land, but by reason of the 1900 Act thev could no 
longer do so. Neither the 1955 Act conferred any 
right as to the superstructure under S. 9 of the pria- 
cipM Act nor did the 1960 Act take right away. The 
1900 Act does not in any way affect such tenants’ 
fundamental right. The prayer, therefore, of such 
tenants that the lower Court should be directed to 
proceed with the disposal of the applications filed by 
them under vS 9 of the principal Act cannot be 
granted. Swami Motor TranspoitM Ltd. v. Sri Sankara- 
swamigal Mutt, (1964) I S C J 530 : (1964) 1 Mad 
L J (SC) 146 : (1964) I Andh W R (SC) 146 i (1963) 
Supp 1 S C R 282: AIR 1933 S C 864 (873, 874) (Pt C) 
(Pr.30l. 

• Arts. 19 (1) (f) and 32— Right to acquire and 

hold prnpeity — Jagirdar giving contracts to cut 
forests in jagir— Unauthorised extension of period of 
contracts by forest officers — Conliscation of forest 
goods by Government — Petitions under Art. 32 — 
Maintainability — (Easements Act (1882), S. 52) — 
(Madhya Bharat Forests Act (73 of 1950)» Ss. 26 (2) 
(a) and 34). 

Held, on facts (1) that the pet:tioners could rot 
claim that the property in the trees in the areas 
worked by them passed to them legally through any 
'?ale made in their favour by the State or by any 
officer duly authorised to make the sale. 

^ (2) That when the licence permits any person to 
^do something on immovable property and also 
includes permission to take away movable property 
the licence may operate not only as a licence but also 
as a grant for movable property. In this case, there 
was merely a licence by the forest authorities in 
favour of tne petitioners. The licence cannot in the 
circumstances of this case, pass properly in the trees 
to the petitioners. 

(3) That Ss. 20 (2)(i)and 34 of the Forests Act 
could not help the petitioners to claim property in 
the trees inasmuch ai the former section merely 
saves a person frem certain penalties. 

(4) That no property having passed to the peti- 
tioners they had r o right to maintain the petitions 
on the ground that they had fundamental right to 
hold and dispose of their property. Rameshwar 
Prosha 1 Khandewal v. Commissioners, Land Reforms 
6c fakirs, Madhya Bharat (Now M. P.), (19591 2 S C A 
236: 1959 S C J 621 : MB 1959 S C 498 (502, 503, 
504) (Prs 10. II, 12, 15). 

• Arts. 19(1) (f), 19 (5)— Ss. 3 (1), 3 (2) (b)of 

Bombay Labour Welfare Fund Act, 1953 -Validity— 
‘Property’ in Art. 19 (1) (f) includes money— Ss. 3 (1)» 
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and 3 (2) (b) contravene Art. 19 (1) ({). See Bombay 
Labour Welfare Fund Act (40 ol 1953)» S. 3 (1). AIR 
1958 S C 328. 

• Arts. 19 (1) (f), (g)'and 31— Highways— Nature 

and extent of right of public over highway —Right 
to carry on business of transporting passengers on 
public highway— Nature of — Not in the nature of 
easement and as such cannot be reckoned as property. 
Saghir Ahmad v. State of U. P., 1954 S C J 819 : 
(1954) 2 M L J 622 : AIR 1954 S C 728 (733) (Ft A) 
(Pr 7). 

• Art. 19 (1) (f) — Connotation of ‘property’ — 

Right of Mahaot to enjoy property— Nature of right 
—(Hindu Law— Religious Endowment). 

The word ‘property' as used in Art. 19 (1) (f) of the 
Cocstitution, should be given a liberal and wide con- 
notation ind so interpreted, should be eictended to 
those well recognised types of interest, which have 
the insignia or characteristics of propiietarv right. 
Thus. Art. 19(1) (f) applies equally to concrete as 
well as abstract lights of property. The ingredien':s 
of both office an l property, of duties and personal 
interest are blenled together in the rights of a 
Mahant. The Mahant has the light to enjoy this pro- 
perty or beneficial interest so long he is entitle 1 to 
hold his office. To take awav this beneficial ir.terest 
aud leave him merely to the discharuc of his rlu-ies 
will be to destroy his character as a Mihant alto- 
gether. 

Opinion of Patanjali Sastri, C. J.,in MR 1954 S C 
92, Criticised. Commr. of H. R. E\ Madras '^'ri 
Lakshmindra Thirtha Swamiar, (1951) S C 1 335 : 
ri954) ] M L I -^96 : 1954 S C A 415 t 29 Cut L T 
.250 : 1954 SCR 1005 : 1951 Mad W N 361 : 67 
Mad L W 1220 : AIR 1951 S C 2S2 (2SS, 289) (Ft B) 
(Pr 12). 

• Arts. 19 (1) (f) and 31 — Property— Meaning- 

Kights ot share-holder to elect directors ol com- 
pany, give direction by p ts.dng resolution and to 
present petition for winding up— It property. 

Articles 19 (1) (f) and 31 only regyd that as “pro- 
perty" which can by itself be acquired, disposed of 
-or taken possession of. The right to vote lor the 
election ot directors, the right to pass resolutions and 
the right to present a petition for winding up are 
personal rights flawing from the ownership ot the 
share and cannot by themselves and apart from tlie 
share be acquired or dispo.sed of or taken po.ssession 
of as contemplated by those Articles. Charanjit Lai 
(^howdhury v. Union ot India, 64 Mad L W 47 : 
1951 S C J 29: 1951 Mad W N 111 : (1951) 21 Comp 
Cas 33 : 1950 S C R 869 : 53 Bom L R 499 : I L R 
(1951) Hvd 461 : AIR 1951 SC 41 (57, 62, 63) (Pt K) 
(Prs 60, 7S, 79). 

Arts. 19 (1) (g) and 21 — ‘Property’ — Right of 

management of property — If ‘property’. See Charita- 
ble Endowments Act, Ss. 2, 3, 4, 5, 6 and 8. AlR 
1958 Aodh Pra 7 73. 

• Arts. 19 (1) (f)and 31 (2)— Right to enjoy land 

held free of land revenue whether is ‘ property”. See 
ibid. Art. 31(2). AIR 1956 Assam 33 (SB). 

Arts. 19 (1) (f) and 31 — Property — Rights of 

Watandari Patels and Patwaris — (Berar Patels and 
Patwaris Law (1900), S, 9)— (Madhya Pradesh Land 
Revenue Code (2 of 19551, S 214). 

Per hotwal, f.— Though something may be said for 
the view that the mere office of a pacwari or oital is 
not ‘property’ the rights which the petitioners held 
as watandari oatels and patwaris were not rights 
merely to an office or to a mere dignity. Under the 
provisions of the Patels and Patwaris Law, there were 
attached to each office valuable monetary rights in 
the shape of emoluments and with the abolition of 
the offices, those rights to remuneration were also 


taken away. In so far as every office of patwari or 
patel necessarily imported the right to certain emolu- 
ments. the rights which the petitioners held were 
‘property’ within the meaning ot Art. I9(!)(l)and 
Art 31. AIR l;54 S C 119 and AIK j954 S C 92 and 
AIR 1954 S C 282, Rel. on. 1958 Nag L I 63 : 60 
Bom L R 597: I LR (195S) Rum 6*45: AIR 1958 
Bom 300 (303) (Pt A) (Pr 19) (DB). 

Art.s. 19 (1) (f) and 31 (2)— “Properly’’ Mean- 
ing, ii.terpretation and essential characte’istics of — 
Power 'jt State to acquire or take posstssion of. 

In order to give a correct interprcratiori of the word 
* property” in i he Constitution Art . 19 and 31 have 
both CO he looked at; the word is not uk', 1 in different 
senses in these two article' , ‘Property” rnay not ba 
necessarily tangible property but rn.w a'so be in- 
tangible property ai.-d may inchnle inco: p'>i c d "ights. 
Property in Art. i9(l)ff I can only mean a!! i he aUrifmtes 
and iii Jioii which result in ihe legal e inception of 
p'operb/ The right of doujiaion. the ri'^ht oi j^osses- 
si'M. die right of contro l w->nld all be iiicl '-led in 
the e\pre:-sioji 'property”. The same meaning nd 
int’ru) neiit must abo Iv; <ziven to the r‘7(n in .A t. M 
(2) aNo. It is Only whe-i the S;ate is acquiring fr-'no a 
subject or taking po>-essic..n ot from < subl et r>.' 0 - 
perly in thL seine ol the tnrm that there is an oidiga- 
tion upon it to piy co.iii cn ^ation. Tne further essen- 
tial repdrement is that the acquisition or taking 
possession must be for public nuroose;'. It is implicit 
in the power conferreil upon the Legi^( du’-c to levis- 
lato for the purposes of aocjulsition or t -king po^ses- 
si'^n of property. I he property rci\ red t-./ in Art, ol 
2) rnus- aNo be c.tpible ol b.-ing acijdrc l or taken 
possession ot. It therefore loilows A»vit if liiC pro- 
perty is capable of being actiuiieJ. or l .ikcn posses>ion 
of, it is also p'’Op‘’rty the loss (T \.hi'ch can bo 
compensated for. 53 linm L R 218 i I L R (1953) 
Bom 473 : AUi 1951 B >m 86 d)0) (Pt C)(Fr 6) (OB). 

Tteversed on another point in AIR 1954 S C llJ.] 

.\rt, 19 (1) (f)— ‘property ’’—Right of hereditary 

trustee to '^lanage endowment is '‘piopCity’’ and is 
c.i'eredhy .Art. 19(1) (f). 

The trustee of a secular trust would he ciituled to 
all the r, gilts of the owner against the rest of the 
world, and the position of the ti ustee (or the religions 
piirpose is not diiJerent. The rights of both 'vouid [ye 
covered by the word ‘oroperty’. Hence du* right to 
muiage cmiowed property whi h \< «>ne ot the 
hereditary and cherished rights in this country is 
covered hv 5he word property’ as used in Art. 19 
(1; (f). AIR 1958 Andh Pra 319 and AIR 1959 Oviesa 
5, Ohs from; AIR LH4 S C2‘-2 and .MR 1951 s C 
U9. Pel. on. 1960 Ker L T li 07 ; I L R (I9(hn Ker 
1259:1960 Ker L J 1445: AIR 1961 Ker 87 (S9) 
(Pt A) (Pr 5) (DB). 

A‘t. 19 (1) (f) - Property’ — Herpditaiy trusiees 

— Right to manage institu ion— If pmperty. 

Undouoledly there exists a fundamcnLal right of 
property in tha liereditirv trustees by way of chcir 
righ: to administer and manage their institution and 
due reganl must be paid thereto n framing a sciiema 
of man gement for such institution. AIHH954 Mad 
383 at, -I air 1955 Mad 120 Rel. on. ILK (1958) 
Ker3.3l;1957 Ker L T 1117:1957 K^r L J 1056 : 
AIK i9.)S Ker 57 (57, 58) (Pr 4) 'DR)- 

» Vrt. 19 {’;) (f)— Scope and appiicrdiility— Right 

to property. 

Per Dixit J — .Article 19 (1) (f) apidies (■-(jualh' to 
concrete as well as a tstract rights of prop.nr.v. aIR 
1954 S (. 282, Rel. on. Bdliulal v. L-vivarc^Uviu las 
Madh B L H 1356 Civ 1 : Mudh B L i 1955 H C H 
1905 : AIH 1956 Madh B 1 (5) (Pt H) (Pr 7} (Eb). 

9 Art. 19 — '‘Property” — Payments made to 

irregular f(,rces (Shiltdars, etc.) by Sciadia are not 
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property — Nature of payment — Ciovernment of 
Aladliya Bharat can stopthese payments — Noinfringe- 
rnent of fundamental right — No writ can issue, bee 
Imd. Art. 31 AIR 1953 Madh B 257 (FB). 

[Reversed in AIR 1961 S C 298.) 


“ Arts, 19 and 31 — ‘Property’ — Right to vote — 
M* P. Act, 14 o! 1958 — It ultra vires — Municipa* 
hties — C P. and Berar Municipalities Act (2 of 1922 
as amended by Act 14 of 1958)» S. 18. 


The word property must have the same meaning in 
both Arts 19 and 31. The te^t of property lies in its 
being capable of being acquired, held or disposed of 
Though property includes incorporeal rights, these 
rights niu>t be over something which is capable of 
being acquired or disposed of. The right of voting, 

^ statute, has no relation with anything 
which is considered property in the ordinary sense, 
u is not capable of being acquired or disposed of. 
buch a right cannot be property with the meaning 
of Art. 19 or Art. 31 of the Constitution, 

The State Legislature is at liberty to prescribe the 
con''titution of local bodies No one can insist that 
the right of vote which was granted to him earlier 
should not be taken away. Consequently the amend- 
ment of b. 18 of the C, P. and Berar Municipalities 
Act, 1922, wheieby the election of the President was 
to be by the elected members of the Municipal Com- 
mittee does not aBectthe fundamental right of the 
citizen under Arts. 19 and 31 and is not ultra vires. 
1959 M P L I 710 : 1959 Jab L J 453 : 1959 M P C 
458 I I L R (1959) Madh Pra 343 : AIR 1959 Madh 
Pra 3o3 (355) (Pt A) (Prs 7, 8. 9. In) (DB). 

Art. 19 (1) (f) — Renewal of old notification — 
Litect— Hereditary trusteeship is property — E.xpres- 

See Madras Hindu Religious 

a962) 2 d ^ 


—Arts. 19 (1) (f). 31 (1), 226-Right to property- 
infringement— Managing agency rights— Nature of 

Issue of writ of mandamus* 

There is no analogy or comparison between heredi- 
tary trusteeship and managing agency. The managing 
agency, though it may be hereditary, is a right arising 
out or contractual relationship — a contract of personal 
s^vice. It cannot possibly be contended that the 
olfaceof agency can be called property within the 
m^eaningof Art. 19(1) ({) of the Constitution. AIR 
1954 Mad 385 and A I R 1954 S C 282. Disting. 

Held, on facts that the right of hereditary managing 
agency conferred under the menorandum and the 
articles of the company could not be said to be pro- 
perty within Art. 19 (1) (f). 

Held further, that no writ ould be issued against 
a company or its director for its violation, as Arts. 19 
{1} (f) and 31 (1) which weie great constitutional sale- 
guards against State aggression on invate property, 
^ ^ be directed against infringement by private 

individuals for which remedies shf)uld be sought in 
the ordinary law. (1956) 26 Com Cas 431 : 70 Mad 
L W 28 : (1957) 1 Mad L J 254 i I L R (1957) Mad 
383 : A I R 1957 Mad 309 (319) (Ft I) (Pr 24) (DB). 


■Art. 19— 'Property* — Aliyasanthana family— Pari 
t'pn of Kuturnba prOi.erty — Eiaman’s right — S.3 
Madras Aliyasanthana Act, 1949 does not viola 
Art. 31 Right to manage kuturnba property is n 
property* within meaning of Art. 19 or 3i. See Ibi 
Art 31. AIR 1956 Mad 642 (DB). 

Tr u^* ^.^T^^^bdity of S. 87, Madras Hindu Religioi 
and Charitable Endowments Act— Whether unreaso 
able reslriction on the right of trustee to hold pr 
perty. See Madras Hindu Religious and Cbaritab 


o (f)“Property— Hereditary trusteeship, 

bee Madras Hindu Religious and Charitable Endow- 
ments Act (19 of 1951). A 1 R 1954 Mad 385 (DB). 

— —Art. 19(1) (f) — “Property** includes “gun** — 
What constitutes “property” explained. (1953) 1 Mad 
L J 418 ! 1953 Cri L J 917 : 1953 Mad W N 168 ? 
A I R 1953 Mad 476 (477) (Pt B) (Pr 5). 

~r ‘w*^’ (f)— "Property**— Interest of the head 

ot a Mutt or Dharmakartha in the property of the 

^ 1 income See Madras Hindu Religious 

and Charitable Endowments Act (19 of 1951). Ss. 20, 

21, etc. A I R 1952 Mad 613. 


Art. 19 (I) (f) — Property, meaning of. 

‘Property’ as used in Art. 19 (1) (f) includes even 
incorporeal rights. The addition of the right to dis- 
pose of property in Art. 19 (1) (f) along with the right 
to acquire and hold is not intended to give a defini- 
tion of property so as to limit it ^^o disposable pro* 
perty. Property may he inalienable but yet a person 
may be entitled to hold it as in the case of inalienable 
service inams. A I R 1951 Bom 80, Rel. on. 

The head of a mutt is not a bare trustee but occu- 
jues a peculiar position and has beneficial interest in 
the mutt property and its income. The head-ship of a 
mutt can therefore be considered as property within 
Art. 19(1) (f). 

An idol is a juristic person capable of taking and 
holding property. The right to possession and 
management, however, of the property endowed to- 
the idol is in a manager or Dharmakartha or shebait 
and the manager represents the idol in all transac- 
tions and suits. Usually, the dharmakartha has no 
beneficial interest and the property is not vested in 
him. The authority of the manager is analogous to 
that of a guardian of an infant heir and his liability 
in respect of his management is analogous to that of 
a trustee. But if the dnarmakartha or the head of a 
mutt has a beneficial interest in the property and 
its income, such rights are "property” within the 
meaning of Art. 19(1) (f) of the Constitution. 1952 
Mad W N 299 : 1952-1 Mad L J 557 i A I R 1952 
Mad 613 (633. 646) (Pt C) (Prs 32, 77) (DB). 


Art 19 (1) (f)— “Property** — Karnam’s office — 

Madras Restoration of A^illage Officers (>*alidatiDg) 
Act (18 of 1939), whether infringes Art, 19 (1) (f)- 

The property which is contemplated by Art. 19 (1) 
(f) is obviously property which can be acquired, held 
and disposed of. The Karnam's office cannot be 
acquired and it cannot be disposed of, and so far as 
holding is concerned, the incumbent holds it so long 
as he is not lawfully removed from that office. An 
office held in such circumstances on a precarious 
tenure cannot be deemed to he “property” as contem- 
plated by Art. 19 (1) (f). A I R 1922 P C 96, Bel. on. 

Madras Restoration of Village Officers (V'^alidating) 
Act (18 of 1939), does not in any way infringe Art. 19 
(l)(f). 64 Mad LW 1029:1951-2 Mad L J 561: 
A I R 1952 Mad 150 (151) (Pt B) (Pr 4) (DB). 


» A • ^ 


A 


I. c n t‘ t , luiiiuge- 

ment of— Relief under Article-Right to. 

The right of pasturage is a tangible right in im- 

movable property and so an infringement of such 

right would justify the petitioners coining to the 

regarding the alleged irifringe- 

r gilts secured to them bv 

^ Manipur 49, Foil. A I R 

19o7 Manipur 18 (21) (Pt C) (Pr 12). 


Arts. 19 ( 1 ) (f) 32 (jj 226 (1) — Lease for 

DeVrl^atm"^ f^rest-Temi^atmn 

wr.t oi mandamus-No oti.er remedy open. 
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By a lease, dated 24th February 1955, the Forest 
Officer, Manipur, on behalf of the Government of 
Manipur, allowed the petitioner to carry on teak 
operation in contracted forest on certain specific con 
ditions. But without giving him any opportunity of 
hearing and without any fault of his Deing pointed 
out to him the contract was virtually terminated \)y 
the Government by a letter, dated 26th March 1955, 
with the result that the petitioner suffered financial 
loss. 

The petitioner also incurred the risk of failure to 
kwp up his contracts with the big timber merchants 
of other places which meant possible future financial 
losses in the form of damages. The petitioner applied 
for the issue of a writ of mandamus calling the Forest 
Officer and the Government of Manipur to re-call and 
cancel the letter, dated 20th March 1955, and to 
allow him to carry on teak operation. 

Held (1) that the rights acquired by the petitioner 
in the deed, dated 24th February 1955, would consti- 
tute property in the legal sense as a completed con- 
tract in favour of the petitioner which gave him 
specified legal rights would by itself constitute pro- 
perty. 

(2) that for the deed, dated 24th February 1955, to 
amount to a completed contract it was not necessary 
that it should have been ratified by a Secretary to the 
Government of Manipur. 

(3) that since the petitioner was not allowed to 
work in the contracted forest and was completely 
ousted from the forest, there was ‘deprivation’ of 
property without any compensation, and, therefore, 
the petitioner’s fundamental rights under Arts. 19 vl) 
(f) and 31 (1) were infringed. 

(4) that a writ of mandamus should be issued as 
pr^ed as the petitioner had no equally efficacious 
and adequate alternative remedy and if urgent steps 
were not taken he would be put to irretrievable loss 
simply because the respondents chose not to abide by 
terms of the lease and as he should not be deprived 
ot possession. Cas6 law discussed. AIR 1955 Mani- 
pur 49 (54. 55, 56) {Pt A) (Prs 18, 19. 20. 26, 27). 

Art. 19 (1) (f) — Abolished village offices are not 
P^pPSfty within meaning of Art. 19(1) (fk See Mysore 
Village Offices Abolition Act (14 of 1961), S. 2 (1) (n). 
air 1964 Mys 84 (DB). 

——Art. 19 (1) (f) and (g) — Rustication of students 
Y^^iyersity Authorities for resorting to malpractice 
at University Examination — No infringement ot 
tundamental right of student under .Art. 19 (1) (f) 
and(g). 1963 Mys L J 408. 

• “““Art. 19 (1) (f)— C. P. and Berar Prohibition Act 
(7 of 1938), S. 1— Validity— Whether infringes Ait 19 
(i) (f)— Property — Meanicg. See Prohibition— C. P. 
and Berar Prohibition Act (7 of 1938), S, 1. A I R 
195 1 Nag 58 (FB). 

— Arts. 19 (1) (f) and 31— ‘Property’ — Orissa Act, 
of 1955— Validity — Rights of Raja of Puri — Right 
as Ad>a Sebak and of superintendence — Orissa Act, 
11 of 1955 — Validity — If offends Arts. 19 (1) (t) and 
31(2). See Sri Jagannath Temple Act (11 of 1955), 
S. 1. AIR 1959 Orissa 5 (DB). 

• Art. 19 (1) (f)— Property— Right to possession. 

The contention that even right to possession is pro- 
tected under Art. 19 (1) (f) is sound to this extent that 
if there is a property which belongs to nobody and is 
taken possession of then certainly Art. 19 (1) (f) will 
he applicable. There may be a graveyard which was 
not the property of anybody, until it was taken pos- 
session of by somebody, and the person taking pos- 
session of it can claim a possessory right. Brij Bhukan 
V. S. D. O. Siwan, 1954 B L J R 513 : 33 Pat 690 ; 
air 1955 Pat 1 (33, 34) (Pt Z) (Pr 26) (SB). 


—Arts. 19 (1) (f), 31, 366 (22). 363-Property and 
rignt to property— Meaning of — Right to recognition 
as a Ruler under Art. 368 (22) and the rights that 
accrue by virtue oi ?uch recognition— Not rights to 
property within Art. 19 (]) (f)- Rights guaranteed by 
the Covenant of the United States of Rajasthdu are 
merely political rights-Not justiciable— Recogriition 

as Ruler under Art 366 (22) of a person who is not a 
legal heir to his predecessor — No infringement of 
Art. 19 (1) (f). A I R 1951 S C 41 and AIK 1956 S C 
15, riel. on. AIR 1963 Punj 461 (467, 468 469) 
(PtB) (Prs 22, 23. 24. 26). ’ ’ ^ 

— Arts, 19 (IJ (f) and (g) and 31 (i) — ‘Pro- 
perty^- Cancellation of lease to work mine, by Guv- 
ernment under due process of law— If infrinffemenf 
or Art. 19(1) (f) or (g) or Art. 31 ( 1} - (Mines and 
Minerals (Regulation and Development) Act, 194S) 
-(Mineral Concession Rules (1949), Rr. 32, 59). 

Where the Cential Government in review proceed- 
ings under Mineral Concession Rules, 19^9, from an 
order by the State Government granting a mining 
lease to the appellant, held that the nuestion of prio- 
rities under R. 32 had been wTongly decided by the 
State Government and therefore cancelled the lease 
in favour of the appellants and granted the same to 
the respondents in accordance with R. 32, there is no 
infringement of the rights guaranteed to the appellant 
by Art. .I9(l)(f) or (g) or by Art. 31 (1) of the Consti- 
tution. I he right granted to the appellant cannot be 
said to constitute property. Moreover, he has not 

been deprived of that property without due process 
of law. 


The right to work a mine upon another’s land is, 
in no way, analogous to the fundamental right of a 

citizen to trade and buy and sell in the open market 
The fundamental rights as contemplated by the 
Constitution are rights which already exist and not 
rights which are created by a contract Neither the 
xMines and Mineral (Regulation and Development) 
Act, 1948, nor the mining rules framed under tJie Act 
can, therefore, be said to interfere with the funda- 
mental rights of a citizen AIR 1956 S C 17. Rel. on 
61 Puni L R 489 : 1 L R 1959 Punj 1332 •AIR 1959 
Puni 510 (512, 513) (Pt A) (Pr 8) (DB;. ‘ 

[Reversed on another point in AIR 1960 S C 606.] 


.••V. V./ v»/ * ulspose arms 

is a right and not privilege. See Arms Act (]blb) 
S. 14. AIR 1954 Bai 264 (DB). ^ 


Arts. 19, 31,226— Right to salary already earned. 

The salary already earned by a Government servant 
is his property, and a deduction not made in accord- 
ance with statutory rules infringes his fundamental 
right to property both under Art. 19 and Art 3l and 
relief must be granted under Art. 226. AIR 1954 S C 
245 ; AIR 1954 SC415»Foll. AIR 1955 5 inpra21 
(24) (Pt B) (Pr 14). 

49. “Acquire.” 

See also Ibid, Note 4. 

m Arts. 19 (1) (f) and 31 (2) — Shri Jagannath 

Temple Act, 1954 (Onssa Act If of 1955), S. 6 -Act is 
not unconstitutional on the ground that it takes awav 
the sole management of the temple which was vest'^d 
in the Ra/a of Puri and his ancestors — There is no 
acquisition of extinguished office. See Shri Tavanpath 

Temple Act. 1954 (Orissa Act 2 of 1955) S 0 \ T R 

1964 S C 1501. ’ 


-—Art. 19 (1) (f) — “To acquire, hold and disoose” 

— Meaning ot. 

In dealing with relationship of landlord and tenant 
admitting that tenancy itself is a species oi nropertv’ 
yet thelandlord does not ‘acquire’ that species of nro 

perty when he sues to obtain recovery of possession 

from the tenant. Similarly, the property though let 


78 


CONSTITUTION OF INDIA (1950), Art. l9. Note 50 


remains disposable by the landlord. The right ‘to 
hold’ properly includes the right to recover posses- 
sion ol the property. In one sense the landlord holds 
the property even when he lets it out to the tenant 
but that is only in the sense of holding the reversion 
whijh is also property. Holding the reversion is only 
a portion ol the total right to hold. The word “to 
hold" thus means not only to hold the reversion but 
also to hold the property in praesenli and that to the 
exclusion of others. ILR (1953) 2 Cal 15 : 88 Cal L J 
233 : AIR 1951 Cal 539 (545) (Pt D) (Pr 34). 

50. 

Art. 19 (1) (f)— “To acquire, hold and dispose** 

— Meaning of. 

In dealing with relationship of landlord and tenant, 
admittina that tenancy itself is a species of property, 
yet the landlord does not ‘acquire* that species of 
property when he sues to obtain recovery of posses- 
sion fro n the tenant. Similarly, the property though 
let remains disposable by the landlord. The right 'to 
hold* property includes the right to recover posses- 
sion of the property. In one sense the landlord holds 
the property even when he lets it out to the tenant 
but that is only in the sense of holding the reversion 
which is also propeity. Holding the reversion is only a 
portion of the total right to hold. The word *‘to hold’* 
thus means not only to hold tha reversion but also to 
hold the property in praesenti and that to the exclu- 
sion of others. I L R (1953) 2 Cal 15 : AIR 1951 Cal 
539 (545) (Pt D) (Pr 34). 

Art. 19 (1) (f)— Right to hold property — Infringe- 
ment of — Right to office of hereditary trustee is pro- 
perty — Order under R. 9 (1) framed under S. 100 (2) 
(m), Madras Hindu Religious Endowments Act, 1951 
directing trustee to lease out lands by public auction 
—Rule is eminently a reasonable restriction in public 
interest — Does not amount to infraction of trustee’s 
right under Art. 19(l)(f). 1963 Mad W N 275 : 76 
Mad L W 36 : ( 1963) 1 Mad L J 225 : AIR 1963 Mad 
205 (207) (Pt D) (Pr 8). 

—Art. 19 (1) (f)“Right to hold property— Right of 
re. entry or right to take direct possession. 

The right to hold property means the right of 
Ownership to property. Neither the right of re-entry 
nor the right to take direct possession of the property 
is equivalent to this right and therefore deprivation 
by any law of the right of re-entry or of the right to 
take direct possession does not amount to deprivation 
or confiscation of the ownership of the property itself. 
ILR (1952) Nag 736 i 1953 Nag L J 199 i A I R 1953 
Nag 40 (50) (Pt L) (Pr 47) (DB). 

Art. 19 (1) (f) — Requisitioning of property — If 

amounts to violation of article* 

Article 19 (1) (f) of the Constitution guarantees to a 
citizen the right to “acquire, hold and dispose of pro- 
perty”. Taken in the context of the preceding word 
“acquire” and that of the following words “dispose 
of**, the word “hold” can have no other meaning 
than “own** or “be the owner of”. By Iheact of requi- 
sitioning the ownership of the owner would not be 
affected. For despite requisitioning, the owner would 
continue to have the power to deal with his property 
in any manner he likes, except letting it out or be in 
possession thereof. Such an abridgement of his rights 
would not, however, amount to a violation of Art. 19 
(1) (f). ILR (1951) Nag 791 ; 1951 N L J 346 j A I R 
1951 Nag 33 (36) (Pt E) (Pr 11) (DB). 

51. Taking away right of management of 

property, etc. 

(a) Religious Endowments and Charitable 
Trusts Act. 

(b) Court of Wards Act. 


51. Taking away right of management of 

property, etc. 

•—Art. 19 (1) (f) and Scb. 7. List 3, Entries 28 
and 47 Madras Hindu Religious Endowments Act 
(Vlad. Act 19 of 1951) (as amended by Mad. Act 27 
of 1954), Ss. 52 (1) i), 55. 76 (1) and (2); 80, 81 and 
82 as in torce in Madras area of the State of Mysore 
and in their application to Maths are intra viies. 

Note.— The newly enacted sub-s. (5) of S. 76 was 
declared ultra vires by the Madras High Court; this 
part of the decision was not challenged before the 
Supreme Couit. Sudhindra Thirtha Swamiar v. 
Commr. for Hindu Religious and Charitable Endow- 
ments, Mysore, (1963) 2 S C A 340 i (1963) Supp (2) 
SCR302: AIR 1963 S C 966 (969,973, 974, 976) 
(Pt A)(Prs6. 17.21). 

•“~Art. 19(1) (f) and (5) — Property of Math- 
Right of Mahant over such property is 'property* — 
Reasonable restriction which may be placed upon 
that right — Madras Hindu Religious Endowments 
Act (Mad. Act 19 of 1951) (as amended bv Mad. Act 
27 of 1954). S. 52 (1) (f) las in force in Madras area of 
the Stale of Mysore) — Power of Mahant over income 
of Math — Waste of Math property — Restriction on 
MahanPs power placed by S. 52 (1) (f) is reason* 
able. 

The right of a Mahant over the property of the 
Math is undoubtedly ‘property’ and unreasonable 
restrictions placed upon the right of the Mahant 
which is not in the interest oi the general public 
would, by virtue of Art. 19 (1) ({) read with CL (5) of 
the Constitution of India, be void. Reasonableness 
of the restrictions which may be placed upon that 
right must be adjudged in the light of the character 
and the extent of that right, and the general interest 
of the public which may be served by the res- 
trictions. 

The power of the Mahant over the income does not 
differ in quality from the power he has over the pro- 
perty of the Math. By S. 52 (1) (f) application of 
funds or properties for purposes unconnected with 
the institution, i. e., purposes for which the custom 
of the institution does not warrant application, is a 
round for removal of the Mahant. The provision 
oes not in effect seek to cut down the authority of 
the Mahant which is traditionally rtcognised. It 
merely implies that by virtue of his position and the 
limited character of his powers he may waste the 
property of the Math or utilise the property for per- 
sonal enjoyment or luxury or for objects incongruous 
with his position or for purposes wholly unconnect- 
ed with the Math; if he does so, he may by order of 
the Court be liable to be removed. Such a restric- 
tion on the power is in theinterest of the general pub- 
lic, and cannot be said to be unreasonable. AIR 1919 
P C 62, Rel. on. 

The Mahant has to discharge the duties of a trustee 
qua the institution and is answerable as such. Hav- 
ing regard to the large powers which the Mahant has 
Over the application of the funds, application of the 
funds for personal enjoyment or luxury by the Matha- 
dbipathi or for purposes wholly unconnected with 
the institution, would alone be covered by the second 
part of S. 52 (1) (f). A I R 1956 Mad 491. Criticised. 
Sudhindra Thirtha Swamiar v. Commr. for Hindu 
Religious and Charitable Endowments, Mysore, 
(1963) 2 S C A 340 i (1963) Supp 2 S C R 302 : A I R 
1963 S C 966 (971, 972) (Pt C) (Prs lO, 11, 12). 

• Art. 19 (1) (f) and (5) — Disposal of property — 
Reasonable restrictions on — Madras Hindu Religious 
Endowments Act (Mad. Act 19 of 1951) (as amended 
by Mad. Act 27 of 1954). Ss. 52 (1) (g) and 55 (as in 
force in Madras area of the State of Mysore) — 
'Pathakanika’ — Meaning of — Different meaning of 
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sonable restriction on exercise of duties by Mutwalli 
See Binar Waqfs Act, 1947 (8 of 1948), S; 58. 1957 
Cr L J 1023 : AIR 1957 S C 045. 


Arts* 19 {p (i), 25 and 26 - Mutwalli can neither 

wjgf property nor claim 

religious denomination or 
ii cannot complain about 
and neither Art. 25 nor 
P. Muslim Waqfs Act (10 
1965 All 333 (343, 344) 


claim personal interest in 
to fall within definition of 
section thereof — Mutwal 
violation of Art. 19(1)(1) 
Alt. 20 can help him- U. 
of 19e0), Ss. 49, 50. AIR 
(Ft I) (Pr 49). 


term as used in S. 52 (1) (g) and S. 55— Provision in 
o* 55 requiring Mahant to maintain accounts is not 

unreasonable. 

In the context of S. 52 (1) (g), Pathakanika would 
mean personal gifts to the Mahant. If the .Mahant 
resorts to devices to convert the income of the 

s or properties thereof 
into personal gifts made to him that would be 
improper conduct for which he would be liable to 
M removed in a suit under S. 52. But under S. 55 
the Legislature has expressly restricted the mean- 
ing of the expression ‘pathakanika’ by using the 
words, that is to say, 'any gift of property made to 
him as the head of the math.^ 

Obligations imposed upon the Mahant to maintain 

L ^ of the receipts of Pathakanikas of 

the character defined in S. 55 and to utilise the same 
in accordance with the customs and usages of the 
institution cannot be regarded as an unreasonable 
restriction upon the fundamental right oi the Mahant. 

A Mahant being bound to discharge the duties of a 
trustee and being answerable as such, provision re- 
quiring him to maintain accounts of such pathakaui- 
kas would conduce to the eSective exercise of the 
control over him and imposing an obligation to spend 
the same in accordance wiih the customs and usages 
ot the institution is not inconsistent with his position 
as a Mahant even though he has a beneficial interest 
therein. Section 55 as amended will not apply to 
pathakanikas which are proved to be gifts personal 
^ the Mahant. Sudhindra Thirtha Swamiar v. 

Commr. for Hindu Religious and Charitable Endow- 
ments, Mysore, (1963) 2 S C A 340 i (1963) Supp i2) 

S C R 302 : AIR 1963 S C 966 (972, 973) (Pt D) 

(Prs 14, 15). 

• Art. 19 (1) (() and (g) — Ss. 2 (d) (v) and 14, 

Durgah Khawaja Saheb Act (1955)— Validity. AIR 
1959 Raj 177, Reversed. 

The effect of Ss. 2 (d) (v) and 14 of Act, 30 of 
1955, is that when offerings are made earmarked 
generally for the Durgah they belong to the Durgah 
and such offerings can be received only by the Na^im 
or his agent and by nobody else. These offerings 
never belonged to the Khadims and they can there- 
fore have no grievance against either S. 2 (d) (v) or 
S. 14, That is a matter concerning the property of 
the Durgah and it is open to the Legislature to rtgu- 
late by providing that the tsaid offerings can be soli- 
cited by the Nazim or his agent and by no one else. 

Even after the Act came into lorce pilgrims might 
and would make offerings to the Kbadims and there 
is no provision in the Act which prevents the n from 
accepting such offerings when made. Hence Ss. 2 (d) 

(v) and 14 do not contravene Art. 19 (1) (f) and (g) 
and are valid. AIR 1959 Raj 177, Reversed. Durgah 
Committee, Ajmer v. Syed Hussain Ali, (1962; 1 
S C R 383 : (1961) 2 SC A 171 : AIR 1961 S C 1402 
(1417, 1419) (Pt E) (Prs 38. 45). 

• Art. 19 (1) (f) and (5) — Bihar Hindu Religious 

Trusts Act (1 of 1951), Ss. 28 and 32— Validity. 

H^ing regard to the position of a trustee as res- 
pects the trust property which he holds and the ob- 
ject or purpose of the Act, the restrictions imposed 
by Ss. 28 and 32 are really lor the purpose of carry- 
ing out the objects of the trust and for better ad- 
minislration, protection and preservation of the trust 
properties; they are, therefore, reasonable restrictions 
in the interests of the general public within the mean- 
ing of Cl. (5) of Art. 19 of the Constitution. Moti 
Das V. S. P. Sahi, (1959) 2 S C A 432 i ILR 38 Pat 
639 : (1959) Supp (2) S C R 563 i 1959 S C J 1144 : 

air 1959 S C 942 (948, 949) (Pt E) (Pr 11). the”sub'st;ntive 7 ^',28 (2) (j) 

• — Art. 19 (1) (g)— Scope— Bihar Waqfs Act (8 of I L R 33 Pat 682 i A I R 1957 pa? 

1948), S. 58— Validity of — Whether imposes unrea- (Pr 4) (DB), (®16) (Pt B> 


Art. 19 (1) (f) Right to hold pioperty — Infrin- 

pmant of - S. 8 (Ij (b; of U. P. Court of Wards a5 

1922 abridges the right of a ward under Art 19 (1) 

invalid. See U. P. Court of Ward- 
Act (4 of 1912), S. 6 (1) (b). AIR- 1954 All 608 (DB).^ 

^n- VVards Act (1912), 

S. 8 (1) (b)- Discrimination on ground ot sex Lly- 

Provision infrinps Arts. 14. 15 and 19 (1) (f). cL. 

runs coaler to villagers- tuadamenta! right of dis 
posing of the carcasses as their property. 

A custom of the village having the force of lav,- 
and b.nd,ng the villagers to allow the pkin id to 
take he carcasses of animals dying in the village run° 
counter to the lundamental rignt of the vnlaeers 

whose cat le die to dispose of the carcasses 

property to ar.ybody. xt also runs couX ?o the 
light ot Chamars to carry on profession of taking 
carcasxes of the cattle and utilise them for the nur 
pose of aixy trade. The plaiatxlfs right to taL th^ 

carcasses becomes unenforceable and void alter he 

stl rs".i4 111'® ‘ 

"—Art. 19 (1) (f) and (5) — Restriction imposed bv 
The histoi7 of S. 87 of Madras Act (19 of 1951) 

SrxeTa h ,«:stro£"7hr 

gexierai inferests ot the public and ot the Hindu 
Religious Endowments which form such a large pit 
of the economic and social life ol the public^ narti 

m ,7; 7^''® coirtravene A?t 19 

( 1) (f) read with Cl. (5) of that article I95S Cr r i 

523 : (1957) M L J (Cr)) 864 : 70 Mad T 

(1957) 2 Mad L J 617 : A 1 R 1958 Mad 1)7 n Js! 
(PtC)(Pr8). “ 

Arts. 19, 25, 26 — Bihar Hind.. 

Act (1 of 1951)-Validify «el-g>ous Trusts 

There is no violation of the j 

Alts. 19, 25 and 26 of the Constitution of r 
Bihar Act, 1 of 1951, is a valid 0760^0? 

AIR 1954 Pat 266, Foil. I L R 33 Pa? cm 

Pat 615 (616) (Pt A) (Pr 4) (DBR ^9” 


Arts# 19, 26~*Bihar Hindfi Rpttrri ^ 

Act (1 of 1951), S. 28 (2) (j)- Validity! 

Section 28 (2) (j) of the Bihar Act (1 of 19511 n 

no bearing on the doctrine of cypreC ft 

enacts in a statutory form the rule of English ® ^ 

eery Courts that a trustee may with thp^.. 

the Court convert any prooertv nf 

another property if such conversion is for 

o the trust. The power conS 7y S 28%w"?^‘ 

also surrounded by ample safeguards 

nothing unreasonable in the Drovi^r,7!!f’c 
either from th» cKc'".' ® Pl^OVlSlOn of S. 28 (2) {j) 
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Art. 19 (.>)— Provisions of Bihar Hindu Religious 

Trusts Act (1 oi 1951) do not violate Arts. 19 (1) (f) 
and 19 (5). See Bihar Hindu Iteligious Trusts Act (I of 
1951). S. 59. AIR 1955 N U C (Pat) 5963. 

Art- 19 (1) (f). (5»— Bihar Hindu Religious Trusts 

Act (I of 1951)— \ alidity. 

The Bihar Religious Trusts Act may he capable of 
improvement on certain points but if the provisions 
of the Act are examined as a whole the restrictions 
imp>sed upon the trustees are not unreasonable from 
procedural or substantive aspect, and there is no 
violation of the guarantee provided under Art. 19 (1) 
<f) of the Constitution 32 Pat 1148 : A I R 1954 Pat 
266 (272) (Pt E) (Pr 10) iDB). 

— Art. 19 (1) (f)— Person in occupation of land and 
his name entered in revenue papers — Sub-divisional 
Officer cannot restrain person from cultivating or 
transferring same— He must take legal proceedings if 
he considers such person’s title or possession illegal. 
See Ibid. Art. 226. AIR 1964 Raj 75 (DB). 

Arts. 19 (1) (f). 19 (5)— Provisions for State taking 

over management of collection of revenue are not void. 
See (Rajasthan) Ordinances (10 and 11 of 1999). 1952 
Rai L W 81 : I L R (1951) 1 Raj 888 : AIR 1953 Raj 
22 (DB). 

Art. 19 (5) — Right to free management of 

property — Restriction reasonable and in public 
interest. 

The applicants were either grantees or lessees of 
immovable properties including patches of forests. 
On 27-0-1949 the Government pa'-sed an order 
whereby it was ordered -that thereafter auction ot 
Tendu leaf contracts would be unconditional and 
would cover not only Government forests but other 
areas. Proportionate compensation to private land- 
holders was also provided for by the order. There- 
upon the applicants applied for issue of a writ of 
mandamus restraining the Government and the C hief 
Conservator of Forests from interfering wiih their 
right to the free management of the property. 

Held that the tight of the applicants to the free 
management of the property was restricted only in 
a reasonable manner and that in the interests of the 
public and the restrictions imposed by the order 
were within the exception contained in Art. 19 (5). 
AIR 1952 Vin Pra 13 (16) (Pt E) (Prs ll, 12) 

51(a). Religious Endowments and Charitable 

Trusts Act. 

• Art. 19 (1) (f)— Legislature taking over secular 

affairs of religious institution— Validity of Nathdwara 
Temple Act — Act does not contravene Arts. 14, 19 (1) 
(f), 31 (2), 25 or 26 -Provisions of the Act except first 
part of S. 20 (2l (a) are valid. See Rajasthan Nathd- 
wara Temple Act (13 of 1959), S. 2 (vili). A. I R 1963 
S C 1638. 

• Arts. 19 (1) (f) and 19 (5) — Hindu religious 

endowments— provisions as to registration— Hydera- 
bad Endowments Regulations (1940), Ss. 3 to 11 — 
provisions coutained in Ss. 3 to 11 (except S. 4 (b) ) 
and Rules framed for carrying out those provisions 
(except R. 25) not violative of Art. 19 (1) (f). 

Provi.sions in the Hyderabad Endowments Regula- 
tions. 1940, as to the compilation of book of endow- 
ments contained in Ss. 5 to 11 (except S. 4 (b) ) 
provide for registration of endowed property and 
for carrying out the objects of the Act, namely, that 
the intention of endovver may be carried out and the 
duties oi the trustee may be discharged conveniently 
and efficiently for the benefit of humanity. These 
Regulation.s are clearly reasonable restrictions in the 
interests of the gei.eral public within the meaning of 
.Art. 19 (5) of the Constitution and are conceived 


with the purpose of having correct information as 
to the endowments existing in the State, so that their 
management may be carried out efficiently and for 
the benefit of humanity according to the terms of 
the endowments. These provisions therefore (except 
S. 4 (b)) as to the registration of endowments are 
not in any way ultra vires the fundamental right 
enshrined in Art. 19 (1) (f). 

The validity of the Rules framed under the Regu- 
lations (except R. 25 and the rules consequential 
thereon on which also no opinion was expressed by 
the Supreme Court) to carry out the provisions of 
the Regulations relating to registration must also be 
upheld. Anant Prasad Lakshminiwas Ganeriwal v. 
State of Andhra Pradesh, (1964) 1 S C J 615 : (1964) 
2 Mad L J (SC) 1 ; (1964) 2 Andh W R (S C) 1 : 
(1963) Supp 1 S C R 844 : A I R 1963 S C 853 (870) 
(Pt D) (Prs 17, 18). 

• Art. 19 (1) (f) and (g) — Interference with 

right of bare management of educatiooal institution 
~ No infringement of Art. 19 (1) (f) or (g). 

Interference by State Government by an executive 
order with the right of bare management of an 
educational institution does not amount to infringe- 
ment of the right to property under Art. 19 (1) (f). 

The word ‘property’ in Art 19(1) (f) must doubt- 
less be extended to all those recognised types of 
interest which have the insignia or (maracteristics of 
proprietary rights, but it cannot be said that the 
Society maintaining the educational institution has 
any such rights vested in it. 

Nor is the right of the society guaranteed under 
Art. J9 (1) (f) infringed by the executive action. AIR 
1954 SC2S2 and AIR 1959 SC 249, Disting. Bev. 
Sidhrajbhai Sabbaj v. State of Gujarat, (1963) 2 S C A 
394 : 1962 Ker L T (SC) 135 : (1963) 3 S C R 837 i 
AIR 1963 S C 540 (544) (Pt A) (Pr 7). 

O Art. 19 (1) (f) — Orissa Hindu Religious 

Endowments Act (2 of 1952) (as amended in 1954), 
Ss. 42 (1) (b). (7), 44 (2), 74 (3) — Validity. 

The eEect of Ss, 42 (1) (b), (7) and 44 (2) is (1) that 
a scheme can be framed by the Commissioner alone 
on a report of the Assistant Commissioner on such 
enquiry as he thinks fit, (2) that there is no right of 
suit for challenging the validity or the correctness 
of the scheme framed by the Commissioner, but there 
is only an appeal to the High Court direct. The 
enquiry under the present Act is by itself in the 
nature of a judicial enquiry by judicial officers follow- 
ed up by a right of regular appeal to the High Court. 
A scheme framed with reference to such a procedure 
cannot ipso facto be pronounced to be in the nature 
of an unreasonable rest! iction on the lights of the 
Mahant. The right of appeal is given in very wide 
and general terms. The present provisions cannot 
therefore be struck down as being in the nature of 
unreasonable restriction on the rights of the Mahant. 
The incidental provisions regarding limitation in 
S. 44 (2) and stay in S. 74 (3) do not in any way 
detract from the reasonableness of the main provi- 
sions. Therefore, the provisions in the present Act 
of 1952, as amended in 1954, relating to the framing 
of schemes are not open to any of the constitutional 
objections, and are valid. Sadasiv Prakash Brahma- 
chari, Trustee of Mahiparakash Math v. State of 
Oris>a, 1956 S C C 478 : 1956 S C R 43 j 1956 S C A 
794 : 22 Cut L T 235 : 1956 S C J 397 ; A I R 1956 
S C 432 (437, 438, 439) (Pt B) (Prs 5, 6, 7). 

0 Art. 19 (1) (f)— Orissa Hindu Religious Endow- 
ments Act (2 of 1952) as amended in 1954, S. 79-A 
— Validity. 

It is true that in the present .Act the procedure 
relating to tne scheme has four steps which are as 
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follows (1) The scheme is to be framed by a Com- 
tnissioner, who is, by appointment, a judicial ofiBcer. 
<2) The procedure is, as far as may be, the same as 
that in the trial of suits. (3) There is a preliminary 
-enquiry by the Assistant Ck)mmissioner. (4) There is 
an appeal to the High Court. Out of these four, the 
substantial item is the last one and that has been 
sMcifically provided for under S. 79- A and a period 

of sixty days from the date of the commencement of 
the Act has been provided for the right of appeal. 
The deeming provision under S. 79-A which treats 
the previous schemes as framed under the present 
Act does not result in bringing about any substantial 
disadvantages to the detriment cf the Mahants. 
Section 79-A of the present Act is not open to any 
constitutional objection. Sadasiva Prakash Brahma- 
chari, Trustee of Mahipirakasb Math v. State of 
Orissa, 1956 S C J 397 : 22 Cut L T 235 : 1956 S C C 
478 j 1956 S C A 794 * 1956 S C R 43 ; AIR 1956 S C 
432 (440) (Pt D)(Prs 9. 10). 

® ““Art, 19 (1) (f) — Mahant of Math — His rights 
and duties — Restrictions on Mahant — (Hindu Law 
Religious Endowment). 

The beneficial interest which a Mahant enjoys is 
appurtenant to his duties and as he is in charge of a 
public institution, reasonable restrictions can always 
be placed upon his rights in the interest of the public. 
But the restrictions would cease to be reasonable if 
they are calculated to make him unfit to discharge 
the duties which he is called upon to discharge. A 
Mahant's duty is not simply to manage the tempora- 
lities of a Math. He is the head and superior of 
spiritual fraternity and the purpose of Math is to 
encourage and foster spiritual training by maintenance 
of a competent line of teachers who could impart 
religious instructions, to the disciples and followers 
of the Math and try to strengthen the doctrines of 
the particular school or order, of which they profess 
to be adherents. This purpo:.a cannot be served if the 
restrictions are such as v^ould bring the mathadhi- 
pathi down to the level of a servant under a State 
department. It is from this standpoint that the reason- 
ableness of the restrictions should be judged. Commr. 
of H. R. E., Madras v. Sri Lakshmindra Th’^tha 
Swamiar, (1954) SC J 335 : (1954) 1 M L J 596 i 
1954 S C A 415 : 20 Cut L T 250 : 1954 SCR 1005 ; 
1954 Mad W N 363 : 67 Mad L W 1220 : AIR 1954 
S C 282 (288, 289) (Pt C) (Pr 12). 

Arts. 19 (1) (f), 23 and 26 — U. P. Muslim WaqL 

Act (1960), S. 55 — Validity — Duties of A, jtwalli are 
purely secular in cha'-acter and not comparable with 
rights of Mahart — Validity cannot be ch^dlenged 
under Arts. 19 (1) (f). 25 or 26 — Muslim Law -Waqf 
^ Rights of Mutwalli - U, P. Muslini VVa jfs Act 
(16 of 1960). S. 55 -AIR 1954 S C 282, aIH 1954 S C 
388, Disting.; A I R 1963 S C 985 and A I R 1963 S C 

1638. Foil. AIR 1965 AI1 333 (342){PtF;(Prs4l, 
42, 43). 

~ — Art. 19— Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 5 — Mahant of reli- 
gious institution — Appointment under sanad— Claim 
of Mahant to hereditary trusteeship ur enable — 
Scheme under S. 92, Civil P. C. — Its lability to be 
changed— Extinction of Mahant’s right under Madras 
Act 19 of 1933 and befoie coming into force of Con- 
stitution — Eifect — (Civil P. C. (1908), S. 92). See 
Madras Hindu Religious and Charitable Endowments 
Act. 1951 (Madras Act 19 of 1951), S. 5. AIR 1959 
Andh Pra 471. 

““Art. 19 (1) (f) and (5)— Scope of— Madras Hindu 
Religious and Charitable Endowments Act (19 of 
1951), Ss. 45 and 46 — If unreasonable restriction on 
hereditary trustee holding properties — Distinction 
between trustees of a Temple and a Mutb. 

[Vol.4.] Fn. D. 6. 
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A temple trustee has only duties while the trustee 
of a math has both duties and rights. Although a 
Mahant of a Math enjoys a beneficial interest in 
the properties belonging to the institution being a 
trustee in charge of a public institution, a Mitha- 
dhipathi can be subjected to rsstrictions placal 
upon his rights in the public interest. Thus the 
Legislature would be right in dealing with persons 
tailing in each of these categories on a different foot 

ing As such what may be considered unreasonable 
in the case of a Mathadhipathi may well be consider- 
ed reasonable in the case of a mere trustee. 

The power vested in the Commissioner under Ss 45 

and 46 of the Madras Hindu Religious Endowments 

Act, is a reasonable restriction within the meaning of 

Art. 19 (o) of the Constitution. (1954) SCI 399* 

U954) 1 M L J 591, Disting. (1958) 1 Andh \V R 

470 : 1958 Andh L T 143 : A I R 1958 Andh ^19 
(32i.322)(PtB)(Pf 4). rra jiy 

Art. 19(1) (f)— Scope — Appointment of execu- 
tive officer to religious endowment — Whether 
abridgement of right of hereditary trustee. 

It is an invariable rule that any provision for the 
appointment of an Executive Officer of a Religious 
Endowment is inconsistent with or repugnant to the 
principles enshrined in Art. 19 (1) ([). But it is only 
when in erfect the hereditary trustee is reduced to a 
non-entity that it would amount to such an abridtip 
ment Where the affairs of th^ tempi, were utterly 
neglected by the trustee and he had even supported 
theclaim of the archikas to be in exclusive eniov 
ment of the properties of the institution, and the 
trustee lived far away from the institution and rareJv 
visited the temple, it cannot be said that the appoint 

meat of an Executive Officer vvas not warranted bv 

the circumstances of the case and the condition in 
which the temple was at the relevant date i 

Andh W R 228 : A I R 1957 Andh Pra '373 
(Pt B) (Prs 6, 7) (DB). 

—.Arts 19 25. 26 - Madras Hindu Eeligious and 
Charn.able Endowments Act (19 o co 

Validity. 

Section 52 of the Madras Act, when interprr^ted in 
the context of the rights guarantee i to Mathadhioati 
is not unreasonable and unconstltutioiidl a I u 

Mad 491, Foil. The provisions cf 8. 52 of the Act are 
analogous to those contained in S. 92 of the Code of 
Civil Procedure, fn giving his consent under S 52 
the Commissioner is not expected to decide* thn 
rights of the contending parties. What he has to sep 
befoij giving his siru ion lor the filing of a suit is 
mereiy whether there is a prima facie case that shnnlA 
be allowed to go to a Court of law. should 

The provisions of S. 52 of the Act are really mado 
for safeguarding the interests of the trustee^ Thev 
impose a restriction on the ordiuary right of ^ lif- 
gaut to institute a suit in a Civil Court by making the 
sanction of the Commissioner a pre-condition for 
filing a suit, lot this reason it must be held that 
provision does not amount to a restriction nn 
rights of Mathndhipatis. A I R 1954 S C 321 Rp? ^ ® 
1957 Andh L T 34 : (1957) 1 Andh W R 330 . a 
1957 Andh Pra 283 (284, 285) (Pt A) (Prs 15, is) ^ ^ 

Art. 19 (1) (f) — Scheme under Madras Art- iq 

195 1 - Abridgement of rights of hereddaV^mstee 

Art. 19 (1) (f) — Madras Hindu RpIiV;^ j 

Charitable Endowments Act (19 of 

and 103 (c) - Pre-Constitution notification 
fundamental rights to properties invading 

continuance till Act in force — Effect — 
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old notification by Notification G. O. No. 30G9 
(Rev.), dated 4-8-1956, under S. 64 (4) — Protection 
under Constitution— When open— Notification G. O. 
No. 3069 held valid. 

A pre- Constitution notification invading the funda- 
mental rights was the subject-matter ol a subsequent 
agreement entered into between the Government and 
the Manager of an endowment on the basis that it 
should subsist so long as Act was in force; the effect 
of it was that the Manager on his part voluntarily 
surrendered some of rights. On the date when the 
Constitution came into:{orce these rights were not sub- 
sisting with thejManager so as to enable him to claim 
protection thertfor. The Constitution protects rights 
of propertv that existed at the time when it came inCo 
being, but it does not have the effect of resurrecting 
lost rights. 

Where, therefore, a notification was continued 
under S. 103 (c) of the Act (19 of 1951) and it was 
renewed under S. 64 ( ^) of the Act : 

Held, that the notification was made prior to the 
Constitution at a time when it '-’as competent for the 
authority to do so; the G. (). No. 3069 (Rev.), dated 
4-8-1 956 could not i)e invalidated on the ground of 
its infringing riglits of property owned by the trustee 
on the date of the Con'^titution. ILR (^9621 Mad 449: 
(19621 2 Mad L J 67 : 75 Mad L W 546 : 1961 Mad 
W N 775. 

[Reversed in A I R 1965 S C 1578.] 

Ar*. . 19 (1) (f) — Sec — Miidras Hindu Religious 

and Char ■ bl ■ E: lowmenls Act ,19 of 1951), S. 41 
— Const.'.nthiMl validity. See Ibid. Art. 14. A I R 
1958 Mad 275. 

Arts. 19, 13, 25 and 26— Madras Hindu Religious 

and ( haritable F jdowments Act '19 of i9ol', S. 

(as amendeo by Act 27 of 195*1 - — l'nrea-:onabie re*.-- 
triction.s on rights of .Mathaohipathi in respect < I 
disposal nf income - Section 31 is invalid. Sec ibid, 
Art. 13, AIR 1956 Mad 491. 

\rts. i9 (11 (M. 226 — Properly — Hereditary 

trusteeship is property — Schema taking awry right 
to management of tcinple and its properties— There is 
infringement of right unJer .\rt. 19 ,1' (f. “"Scheme 
forming one irtegralcd whole — Whole s heme sot 
aside. See Ibid Art. 226. A I U 1955 Mad 120. 

Art. 19 (1) (f) — Jagannath Temnlc Act ' ll of 

1954), S. 21 \Z) — \ alioity of — Powers corferred on 
Administrator — If contravene .\rt 19 1) {{). No 

infraction from right of properly. See Snri Je.gann ith 
Temple Act (11 of 1954), S. 21 '2i .c). AIR 1959 
Orissa 17 (DB). 

Arts. 19 (5) and 19 (1) (f) — .Orissa) Puri Shri 

Jagannatha Temple (Administration) .\ct(l4 of 1952), 
S, 2 (a), Expl.— Pnvate reRgious endowments to sev aks 
or Pandas — Control of, by 5. 15 (5) of Orissa Act 11 
of 1954 Validity — Does not contravc ■'e .Art. 19 H) 
(f) or 31 (2). See (Orissa Puri Shri Jagannath Temple 
(Administration) Act (14 of 1952), S. 2 (9), Exp*. 
AIR 1959 Crissa 17. 

Art. 19 (1) (f)— Bihar Hindu Religious Trusts 

Act. 1950 (I of 19-51). S. 48— Validity. 

The authority empowered under section 48 of the 
Bihar Hindu Religious Trusts Act for i amoving tbe 
trustee or lor appointing a new trustee of a religious 
trust is 341 officer of high judicial rank, i. e., District 
Judge and the mere lact that no right of appeal is 
provided against bis decision to any higher judicial 
authority is not a circumstance for holding that there 
is an unreasonable restriction on the right of the 
trustee of a religious trust guaranteed urdei Art. 19 
U) (f) of the Constitution* The power of removing a 
tnirtee conferred by S. 48 (1) is not an unrestricted 
and unfettered, power. The provisions of S. 48 do 


not impose unreasonable restrictions on the funda- 
mental right of properly guai anteed under Art. 19 (1) (f )• 
of the ConsMtution and the provisions are constitu- 
tionally valid and operative. AIR 1954 S C 400 and 
A I R 1958 Pat 442, Dist. 1959 Pat L R 277 : 1959* 
B L J R 749 ; I L R 39 Pat 221 i AIR 1960 Pat 14a 
(149.:150) (Pr 3) (DB). 

—Arts. 19, 25, 26 — Bihar Hindu Religious Trusts 
Act (1 of 1951), S. 60 (2)— Validity. 

The power granted to the Boaid under S, 60 (2) of 
the Bihar 'Act ct 1951, is not an uncontrolled or 
arbitr?’-y pow'er but it is subject to the overriding 
condition tPit the power must be exercised in accor- 
d'l'ice wiih the wishes of the founder or in accordance 

V. ih the provisions of the Act. ILR 33 Pat 682 i 
AIR 1957 Pat ej5 (617) (Pt E) (Pr 5) (DB). 

Art 19 (1) (f) — Provisions of Bihar Hindu Reli- 
gious Trusts Act (1 of 1951) do not vio’ate Articles 19 
(1) (f) and 19 (5). See Bihar Hindu Religious Trusts 
Act (i of 1951), S. 59, AIR 1955 N U C (Pat) 5963. 

Art. 19 (1) (f) — Validity of E'har Act 1 of 1951 

— Does not violate Art. 19(1) (f). See Bihar Hindu Reli- 
gious Trusts Act (1 of 1951). A I R 1954 Pat 279 
(DB). 

— Art. 19(1) (f)— Constitutional guarantee under— 
Not violat' 1 hy Bihar Act 1 of 1951. See Bihar 
Hindu Religious Trusts Act (1 of 1951). AIR 1954- 

Pat 278 (DB). 

Arts. 9, 13 — Bihar W'akf (Amendment) Act (53 of 

1050), S. 2 — J he .Amcmliug Act is not a law which 
directly affec's the funUanienlal rights of the muta- 
walB. See Baiar Wakf (Amendment) Act v33 of 1950), 
S.2. AIR 1953 Put 32 (DC). 

Art. 19(1) (t) — Legislation taking over adminis- 
tration e>f secular affairs of religious institution — 
ValidiTf — N jthduara Temple Act H3 of 1959' Ss. 2 
fviii', 16, 28 (2 and (3) 30 (2) (a), 36 and 37— Provi- 
sions ultra vires the C^onstitution. See Ibid, Art. 14. 
AIR 1962 Raj 196 (DB). • 

.Art. 19(1) (f)- Durgah Khwaja Saheb Act (1955), 

S. 2 (d)— Validity. 

Section 2 (d) (v) Du’gah Khwaja Saheb Act is hit 
by Art. 19 (1) (t) of the Constitution so far as it 
includ in Che definition of Durgah endowment 
na/.ars or offerings made at the tomb whi'.'h the 
Khadims are entitled to share by custom and u.'age. 
1059 Raj L W 496 : ILH (1959) 9 Raj 424 : AIR 1959 
Rai 177 (189. 191) (Pt D) (Prs 61, 76. (DB). 

[Reversed in AIK 1961 S C 1402.]' 

Art. 19 (1) (f)— Durgah Khwaja Saheb Act (1953). 

S* 14 — X'^alidity. 

Section 14 of the Act is hit by Art 19 (1) (f) of the 
C^^^tilution so far as it empowers the Nazim to solicit 
and receive offerings at the tomb or in dome, to 
which the Khadims are eniitled by custom and usage, 
nctsvithstanding anything contained in any rule of 

law or decision to the contrary. I L R (1939) 9 Ral 
424i 1959RaiL W 496: AIR 1959 Raj 177 (191) (Pt J) 
(Pr 76) (DB). 

[Reversed in AIR 1961 S C 1402.] 

Arts. 19 (1) (f),(g). 14. 15(1) and 26— Travancore 

CcchiD Ilinc-u Religious Instiiution.s Act (15 of 195"), 

Ss. 63 and 64 -Restrictions imi^ised by .63 and f I 
in choosing members of Cochin Devaswom Bosrd — 
0**ehiD Cevaswam Board do not violate the provi- 
sions of any of the Articles 14, 15 (1), 19 (1) (f) and 
(g) and 28. See Ibid, Art. 14. AIR 1956 Trav-Co 

19.: 

• — Art. 19 (1) (f)— Hereditary trustee of a temple 
— His rights as Ooralan constitute property. 



CONSTITUTION OF INDIA (1950), Art. 19, Note 51 (a) 


ship. 


Where the plaintiff is a hereditary trustee of a 
tetjple his rights as an Ooralan constitute prooertv 

19(0 <f) of the Constitution. 
AIR 1954 Irav-Co 515 (FB) and AIR 1954 Mad flS5, 
toll. P. M. Bramadathan Narabooripad v. Cochin 
De^swom Board, 1955 Ker L T 516 : ILR (1955) 

^ ® Trav-Ca 19 (21) (Pt C) 

(W oj (rb;. 

® 19, 26 and 254 — Scope — Travancore- 

Lochin Hindu Religious Institutions ^ct (15 of 1950), 

not oflciid 

Arts. 20 and 254 of the Constitution. P. M. 
Bramadathan Nambooripad v. Cochin Devasvvom 

^ T-C 741: AIR 

1956 Trav-Co 19 (23) (Pt I) (Pr IS) (FB). 

*,7.^*'^ n) J(f) - Travancore Cochin Hindu 
Beligious Institutions Act (15 of 1950). ^s. 79. SI. 

83» 84 and 86— Provisions contained in these sections 
are inira vires. 

No large inroads into tlie prop ietarv rights of .i 
hereditary trustee as to viohite Art-'cle 19 (Ij tf ■ < ti 
Constitution have been made by Ss 70, bi S3.b4 and 
86 of the Travancore .Coi;h in IliiKpi Puiigiouv Inslitu- 
tions Act, 1950 The ptovisions contaim'd in rheep 
sections are only regulatory in character, fie ice . 
sections are intra vires ot the Constit utio. . P, M. 
Bramadathan Nambooripa 1 v. -(^och-n i)i vas^vnrn 
Board, 1955 Ker L T 516 : T L P (1955) i C 741 : 
AIR 1956 Trav^Cd) 19 (25) (Pt K) (l*r 23) (l‘!>). 

Art. 19 (1) (f) — Property — Hereditary trustee- 

The fiereditary trusteeship of the Malabar temple 
constitutes a riglit in pro( :rty and is v. iihin tlie pro- 
tection alforden bv Ait. 19 (1) (f) ( [ th(' Coj isiituiion. 
AIR 054 Mid oho, Kel. oi.. Kurnaran Nambudiri v. 
Cochin Devaswom Hoard 19.54 Ker L T 551 : \ I R 
1954 Trav-Co 515 (5' 7) (Pt jlj (Pr 4) I B). 

51 (b). Court of Wards Acts. 

• Art.s. 19 (1) (f), 19 (5) and ;il A— Ap])licabiiity. 

Over by Court of \\ :irds of estate of person 
"disqualified to manage his e.state" urnler Ai’me” 4'en- 
aucy and Lantl licco Js Act (-12 of l95o), S. 112. 
See Tenanev iiaws — Ajrner Tenancy and l.and Re- 
cords Act (42 ot 1950\ S. 112. AIR 19.53 S C 373. 

Arts. 19 (1) (f), 291, 362, 363. Sch. 7. Fist 1, 

Entry 34, List 2, Entry 22 — C. J’. (>ourt of W ard:. 
Act (24 of ^h99) (as modified by Adaptation of La\v^ 
Order, 1950(, S. 41 — I'istatcs o^ Rulers of India.) 
States — Act in so far as it provides for as‘'Uming 
super inteudeiice of such estates does not contravene 
Art.s. 291, 362 and 361. See Ibid, Art. 291. AIR 7961 
Madh Pra 197. 

Arts. 19 (1) (f). 31. 31-A— Taking away r:ght ot 

management of property — Pepsu Court of Wo' ds 
Act (1 of 2008.B. K.), Ss. 5 (2) (d), 16 — Constitu- 
tionality. 

The law enacted in S. 5 (2) (d), Pepsu Court ( . 
Wards Act, 2008 B K., is not saved by Art 19 (5) or 
hy Art, 31 A of the Constitution. It manifestlv in- 
fringes the lundaiiieiital rights of the Jandhoiders 
guaranteed by Art 19 (1) (t) and therefore is void to 
that extent. AIR 1954 Punj 247 and AfK 1953 Punj 
-'0, Dis'^ejit. fiom..:The impugned legislation enables 
th'^ Government to deprive a landholder of his pro- 
perly for an indefinite period of time merely on .he 
sublective determination and as such takes away his 
jUndcyTiental rights without leaving any remedy to 
him.The impugned provision also ollends against the 
provisions of Art 31(1) and is therefore unconstitu- 
tional on that ground also. Taking possession of the 
Property of an individual for indefinite period is 


s 


88 

manifestly unreasonable and undoubtedly oversteo 
the limits of police power. ^ 

^ Section 16 of the .Ant is also unconstitutional as it 
im-oses unreasonable ijstrictions on the lights of the 

property. Even after 
^ t 1 1 __ * . ^ ^ r is remcv'cd he 

still remains incompetent to dispose of his prooertv 

(8, 11, 13) (Pc A) Prs 13, 21, 2J, 26, 27) (DB). 


* ti ur proo,r,ty hy .lifericK uoon course of 

I' ’•■tio.i'' iiiir; be diann- 
Ul{ V C 02; 

On. 


r*' ( O • 

>abic-> 


Arts. 19 (li (f) and 15— Legislation for taking 

over ma-i ,gement of estate on sole subjective satisfac- 
tion of Government or its ollic;er - Discrimination 

against iemale on ground ot sex — Validity ^ Pepsu 

Court of Wards Act (1 ot 2(i!)S B. K,), S. 5(2) - Ultra 
vires Arts. 15 an.i 14 (1) (() of Constitution AIR US, 3 
Puiij oO and AIK idol Pnnj 247, Overruled. See Ibid, 
Art 15. AIR 1963 Puuj 9 (FB). 

-Punfab Conn of Wards Act (2 of 1903?, 

b. 5 (2) (d, Reasonable restr’ctions- S 5 i‘>\ (d) ic 
The restricdnris (aiposed by S. 5 (2) (d) of the 

U'ijdb Conit (-i^W liras Act ;;re neither .irbitrarv nor 
capuciou-. in so ,;c- ;bcy e-e de.Mgriod to secure 
i.idt we latKiJiuideis .diould not be allowed to 

ais^ip.ee ti or pro.oi.-ity 
waslciul c.'aravMvaiice, the o 
(id ’.o be if. iIk; pr )iic li, 

(144012 .\i)<i L J 205: \lh iV)53 : r-, 

•■>1. Bui.i I, R 403 : iK.! 14,55) >0,0; 331 ■ ’*,1R ' 
i'lnij 247 ( 2 .-,l); (I'l o) (I , j, 

Uveivu.'cd on .n.othir piint in AIK 190 i riinj 9 .' 

~ I’anjib Coiot of U'ercl*.' 

I 9 ('.‘i). S. 5 ( 2 ) (cl) -- Rcifsoioihic rest 
tive c,.iiti,leratHi -Vai.riify prov(si,;n. 

'I'lie l■nntentlOrl tl, it S. 5 i ') (J) il,,- o,, 

(Otot Wa„tsAet.J 9 ()'. is .•oTdirL n^.,b';"^' 

1 t e.niH)..,- , ti.e („-.vern,„-ucto:,ss„n„. ,■ n^eri^ien 
denc' oi the p operty ol a , .udimh'.,. j,. ■(, , , f • 

cTOtion ,-id on its cn Lnio'uL; 

e,an,iot husir eny •.erutinc. The !>, i.jji, Act of 190; 
has provided ,i i adoio Oe niricr.int'rv ! ;r aseerl liniiio 
whether the reo,,. recent., (d .5 ( 2 ) lmve or have not 
bc.ii ( omplie: v tli l.y o, loosing een,.:p oi.ligations 
on tl f Deputy Connni.,.,jo 'er iimh-r S IK Ai.U if the 
Hepuiy Comnus one'’ m ,k. , M- • n iri'n-r. 
and if Cov-iamu-nt nukrs an n.di-r 'on the bal^L \?f 
his einjuiry it c.-niior i, . s^pj (hat the Court nl Wards 

hold estate of a land- 

h Id. ■. in 1 s oaii discre'ioi, a„(] iy. oivn subiee 

-ive deternn nation. Alii 1953 8 C 37,3, Disting. 

tl i ''i‘^ '■'yriclions itrpo.sed bv 8. 5 (2) (d) on 

the landlord who.se prooertv is bfouvht onH,. . 

superiiitensleace of the Court of Warred ,, 075 ; '7 

girded as penal 1U{ (Hj55,.pu, • 33, /’ ‘"'“s 

(Db/. '''' ‘250) (Pt'^D) -(Prs* n! 12) 

[Overruled on another point in AIR 1963 Punj 9.] 

P ‘Qh “ ^^*'^sonable restrictions — 

r7"7ud 25.““ 3s. 13, 13, 

men, amongst the l.nantsf laws o) the kfnd'^uch*'"'' 

ernnient, it cannot be said tint ‘ 

interference with the fu„dame^ 

(19501 S C R 869, Foil. 55 Punf L R 270 
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Wards Act (1951), S. 8 (1) (c) (ii), (Hi) and (iv). AIR 
1954 Rai 131 (FB). 

• Art. 19 (1) (f) — Rajasthan Court of Wards Act 

(195x), S. 9 (1) — Validity. See Rajasthaa Court of 
Wards Act (28 of 1951), S. 9 (1). AIR 1954 Raj 131 
(FB). 

52< Control of accommodation and rents. 

— ;-Art. 19 (1) (f)— Requisition of house — Appli- 
cation under Art. 22d may lie on ground of infringe- 
ment of Art. 19 (1) (f). See Ibid, Art. 226. AIB 1952 
All 836 (DB). 


under S. 3 (3) is certainly covered by the words 
‘ taken possession of" in Art.:31(2). The subject-matter 
directly comes under Art. 31 which being a special 
article, excludes the operation of the general article, 

Art. 19. Hence, where a building is taken possession 
ot under the Madras Buildings (Lease and Rent Con- 
trol) Act, the landlord is not protected by the provi- 

Art. 19 (1) (f) can be invoked only 
It he is legally entitled to use his propjity. (1952i 2 

m l J 761 ! 65 Mad L W 1138 : 1952 Mad W N 650i 
AIR 1953 Mad 252 (255. 256) (Pt B) (Prs 6, 9. 10, 


Arts. I9(l)(f) and (5), 31 — Landlord served 

with notice-under municipal law to pull down build- 
ing - Tenants challenging validity of municipal 
law under Art. 19(1) (f) - Applicability of Art. 19 
(1) (f) and Art, 31 — (Bombay Municipal Corporation 
Act (3 of 1888), Ss. S54» 68 (1) (c) — Constitutional 
validity of S.. 354) — Section not open to challenge 
in view of Art. 19 (5). 60 Bom L R 515 : I L R (1958) 
Bom 824 ; AIR 1959 Bom 332 (337, 338, 341, 342) 
(PtB)(Prsl6, 17, 18.30) (DB). 


Art. 19(1) (f) — Requisitioning of premises for 
Government servant — No choice of accommodation 
— Public purpose — Necessity of — Doctrine of 

Eminent domain. See Houses and Rents— West Ben- 
gal Premises Requisition and Control (Temporary 

provisions) Act (5 of 1947), S. 3 (1). (’61) 63 Cal 
VV N 794. V / 1 ; 


Arts. 19 (1) (f) and 31 (2) — Correlation public 
purpose, meaning of — Requisition of godown for 
storing Government foodgrains collected for distribu- 
tion in deficit are?.s — No profit motive requ'sition is 
for public purpose — Proper approach by Courts in 

Art. 31 (2). AIR 1962 Madh Pra 

146 (FB). 

Arts. 19 (1) (f) and 31 (2) and Sch. VII, List II 

Item 36 -Public purpose — Requisition of house for 
housing Government servant — Taking possession — 
Possession taken under S. 3 (3) of Madras Act (25 of 
1949)— Exclusion of Art. 19 by Ait 31. 

The difficulty to place a right infringe*! under one 
or other ot Art. 19 or 31 is often a difficult one. The 
following three principles may be borne in mind in 
approaching the question. The general provision 
must give place to the specific provision , the pith 
ana substance or the directness of the legislatir^n, and 
whether the right sought to be protected under Arti- 
cle 19 has been taken away by legislation under 
another appropriate article. 

The requisition of a house for housing a Govern- 
ment servant is a public purpose, for the interests of 
the Government and that of the public would neces- 
sarily suffer if their officers are not properly housed. 

It is not correct to say that Art 31 deals only with 
total deprivation of property. Article 31 (2) deals with 
acquisition and taking possession. Acquisition means 
actual transference or property whereas taking posses- 
sion of property need not imply a total deprivation 
of the ownership of property. The title to the pro- 
p«ty may continue in the owner but he may be 
dispossessed for a public purpose. Item 36 of List II 

provides both for acqui^ition and requisition of pro- 
perty. Therefore requisition of property, which does 
not -involve a total deprivation of the property from 
the owner, does come within the meaning of Art. 31. 
Therefore it cannot be contended that the Madras 
P-iildings (Lease and Bent Control) Act (1949) does 
net deal with the subject-matter covered by Art. 31 
of the Constitution ot India. Section 3 (3) specifically 
enables the Government or the authorised officer to 
require any building for the purpose of the State. 
They can take possession of the same subject to the 
terms prescribed thereunder. The taking of possession 


Bengal Government Premises (Eviction) Act (27 of 
1950). 

— Reasonable restrictions 
Act -7 of 1950 — Act is ultra vires. See Houses and 
R^ts Bengal Government Premises (Eviction) Act 
(27 of 1950). AIR 1955 NUC (Cal) 4499. 

Bihar Buildings (Lease. Rent and Eviction) Control 
Act (3 of 1947). 

Art. 19 (1) (f), (5)— Bihar Buildings (Lease, 
Rent and Eviction) Control Act (3 of 1947)— Validity 
(Houses and Bents — Bihar Buildings (Lease, Rent 
and Eviction) Control Act (3 of 1947), Ss. 11, 16, 18, 
18-B). 

There is no violation of the guarantee under Arti- 
cle 19 (1) (f) of the Constitution so far as the tenants 

are concerned, and the object of the impugned Act is 
the protection of tenants by regulating the rent of 
the building and preventing unreasonable eviction. 
Assuming, however, that the Act vi ilates ihe guaran- 
tee under Art. 19 (1) (f) the restrictions imposed are 
reasonable. Section 11 (2) of the Act must be inter- 
preted to mean that the Controller should be reason- 
ably satisfied that the tenant is liable to be evicted 
unler the provisions of sub-s. (1) before he makes the 
actual order of eviction, and the satisfaction contem- 
plated in S. 11 (2) is not a subjective but an objective 
satisfaction liable to be tested by the appellate authc • 
rity under S. 18 and by the Commissioner in revision 
under S. 18-B. The proceoure prescribed is not un- 
reasonable within the meaning of Art. 19 (5) of the 
Con litution. The considerations that the jurisdiction 
of the civil Court is barred, and the decision of the 
House Controller is not justiciable in a regular Court 
of law are not decisive on the question whether the 
restriction, from the procedural point of view, is 
reasonable within the meaning of Art. 19 (5). Caso^ 
law. discussed. 19r3 B L J R 593 : AIR 1954 Pat 211 
(212. 213, 215) (Pt A) (Prs 5. 6. 9) (DB). 

Bombay Rents. Hotel and Lodging House Rates 
Control Act (57 of 1947). 

Arts. 19 (1) (f). (6). 13— Bombay Rents. Hotel 

and Lc-iging House Rates Control Act (57 of 1947), 
S, 13 (i) (g), Explanation (a) is valid. See Houses and 
Rents — Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947), S. 13 (1 (g). AIR 
1953 Bom 174. ^ 

Gavernment Premises Eviction Act (27 of 1950). 

—Art. 19 (5) — Sco^'t’— Government Premises Evic- 
tion Act (1950)— Validity of — Act held unreasonable. 
See Houses and Rents— Government Premises Eviction 
Act (1950). S. 2 (a). AIR 1958 Punj 1 (DB). 

Art. 19 (1) (f) — Government Premises Eviction 
Act — Validity — Act held ultra vires. See Ibid, Art. 14. 
AIR 1959 Tripura 21. 

Kerala Buildings (Lease and Rent Ontrol) Act (16 
of 1959). 

Art. 19 (1) (f) — Validity of Act — Arts. 19 (1) 

(f) and 31 of Constitution are not offended. See 
Houses and Rents — Kerala Buildings (Lease and Rent 
Control) Act (16 of 1959), S. 4 (3). 1960 Ker LT 456. 
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Mtdhya Bharat Accommodation Control Act (3 of 

1955). 

——Art. 19 (1) (£) and (5)— Scope — S. 4 (h) of M. B 
Accommodation Act — If invalid. See Houses and 
Rents -M. B. Accommodation Control Act (S of 1955), 
S, 4 (h). 1957 M P L J (Notes) 179. 

Madhya Bharat Public Premises Eviction and Re- 

cavery of Rent / at (27 of 1951). 

“Art. 19— Madhya Bharat Public Premises Evic- 
tion and Recovery of Rent Act (27 of 1951), S. 3 — 
Validity— Section does not contravene, Art. 19. 

The legislature has, on the whole, provided suitable 
precautions against the possibility of mistake or 
abuse of power in the very vast majority of cases that 
might arise. Theoretical considerations do show that 
there is a risk of injustice in a rare case; but this 
being a matter of urgency, the legislature has chosrn 
to put up with the risk in the interest of prompt 
disposal and the best utilization of the premises in 
charge of Government. It is not for the Courts to 
impose standards of unrealizable perfection in igno- 
rance of the time element and thereby defeat the 
purpose of the legislation. Sec. on 3 cannot be held 
to be unreasonable. The Act as a whole, and S. 3 in 
particular, is not repugnant to Article 19 (1) (f) and 
(5) of the Constitution. 1961 M P L J 1228 i 1961 jab 
L J 250 : ILR (1962) Madh-Pra 57. 

Madhya Pradesh Accommodation Control Act (23 of 

1951). 

“Art. 19 (1) (f) — M. P. Act 23 of 1915 - Reason- 
ability, of restriction— Right of tenant is not funda- 
mental but statutory — No unre?‘Socability in tenants 
paying rent — Term reasonable with reference to 
Art. 19— Explained -*Duty of legislature. See Houses 
and Rents— M. P. Accommodation Control Act (23 of 
1951), S. 5 (1). 1961 Jab L J 744. 

“ — Art. 19 (1) (f)— Houses and Rents — M. P. Accom- 
modation Control Act (1955), S. 5 (2) and Constitu- 
tion of India, Art. 19 (1) (f ) — S. 5 (2) is not ultra vires. 
See Houses and Rents — M. P. Accommodation Con- 
trol Act (23 of 1955), S. 5 (2). (1961) M P L j (Notes) 
293. 

Madhya Pradesh Accommodation (Requisition) Act 

(03 of 1948). 

• ^Art. 19 (1) (f)— Madhya Pradesh Accommodation 

(Requisition) Act (63 of 1948), S. 3 (1)— Non-mention 
of reasons in order for requisitioning accommodation 
does not maka order invalid on ground that it in- 
fringes Art. 19 (1) (f) of the Constitution — Requisi- 
tioned accommodation need not necessarily be occu- 
pied by officer for whom it is requisitioned — Holding 
of enquiry as to public purpose before accommoda- 
tion is requisitioned, not contemplated by scation. See 
Madhya Pradesh Accommodation (Requisition) Act 
(03 of 1948), S. 3 (1). 1964 Jab L J 652. 

Madras Buildings (Lease and Rent Control) Act (15 

of 1946). 

“"■Art. 19 (1) (f) — Control of accommodation and 
rents — Madras Buildings .(Lease and Rent Control) 
Act (15 of 1946) -Validity. 

The Madras Buildings (Lease and Rent Control) 
Act is ‘intra vires' of the Constitution of India. 

The various Acts, etc., relating to the control of 
accommodation in urban areas which are in force in 
different States in India are all instances of legisla- 
tion affecting more or less the right to hold and dis- 
pose of property under Cl. (1) (f) of Art. 19 of the 
Constitutionlof India. But such provisions are obvi- 
ously necessary in public interest in times of shortage 
of houses. Hence, in so far as such restrictions are 
not unreasonable they will be upheld bv the Court as 
being valid. AIR 1955 Mad 350 (359) (Pt E) (Pr 31). 


Madras Buildings (Lease and Rent Control) Act (25 * 
of 1949). 

—Art. 19 (1) (f)— Scope— Madras Buildings (Lease 
and Rent Control) Act (25 of 1949), S. 3 (3) — Validity 
of — Does not contravene Art. 19 (1) (f). (1957) 1 M L J 
161. 

Arts. 19, 14— Madras Buildings (Lease and Rent 

Control) Act (25 of 1949), S. 13— House in occupation 
of tenant— Government e-\empting house from opera- 
tion of Act under S. 13 — No fundamental right of 
lessee is violated — It cannot be said that S. 13 of the 
Act imposes unreasonable restrictions on the right of 
the lessee to use the premises as a lessee. See Houses 
and Rents— Madras Buildings (Lease and Rent Con- 
trol) Act (25 of 1949), S. 13. AIR 1953 Mad 351. 

Arts. 19 (1) (b) and 31 (2)— Madras Buildings 

(Lease and Rent Control) Act (1949), S. 3 (8) (as 
amended by Madras Act, 8 ol 1951)— Section does not 
infringe Art. 19 (1) (f) of Constitution. See Houses 
and Rents— Madras Buildings (Lease and Rent Con- 
trol) Act (25 of 1949), S. 3 (8). AIR 1953 Mad 257. 

Art. 19 — Fundamental rights — Not offended by 

requisitioning of house under Madras Act 25 of 
1949. See Houses and Rents — Madras Buildings 
(Lea‘e and Rent Control) Act (25 of 1949). AIR 1953 
Mad 252. 

Mysore ilouse Rent and Accommodation Control 
Act (3C of 1951). 

• — Arts. 19 (1) (f) and 19 (5)-S. 3 (3) (a) of Mysore 
House Rent and Accommodation Control Act, 1951 — 
Validity — Does not impose unreasonable restriction 
on fundamental right to property — Does not violate 
Art. 14 of Constitution. See Houses and Rents — 
Mysore House Rent and Accommodation Control Act 
(30 of 1951), S. 3 (3) (a). AIR 1961 S C 1523. 

Art. 19 (1) (f) — Mysore House Rent and Accom- 
modation Control Act (1951), S. 20 — Government 
Notification No. 797, D/- 2-11-1951 — Constitutionality 
—Section and the Notification do not offend Art 19 
(1) (f) — Valid restrictions. See Houses and rterjts— 
Mysore House Rent and Accommodation Coiitrol Act 
(30 of 1951), S. 20. AIR 1955 Mys 121. 

Public Premises (Eviction of Unauthorised Occu- 
pants) Act (32 of 1958). 

Art. 19 (1) (f)— Public Premises (Eviction of Un- 
authorised Occupants) Act — Validity — Does not 
violate Art. 19 (1) (f). See Public Premises (Eviction 
of Unauthorised Occupants) Act (32 of 1958), S. 4. 
AIR 1961 Puni 98 (DB). 

Punj’ab Public Premises ar d Land (Eviction and Rent 
Recovery) Act (31 of 1959). 

• - Arts. 19 (1) (f) and 14 -Punjab Public Premises 
and Land (Eviction and Rent Recovery) Act (31 of 
1959) Validity — Does not contravene Art, 14 or 19 
(1) (f) Provisions of Act are not violative of princi- 
ples of natural justice. See Ibid, Art. 14. AIR 1963 
Punj 290 (FB). 

Punjab Urban Rent Restriction Act (3 of 1949), 

Punjab Urban Rent Restriction 

Act, S. 3— Validity. 

Section 3 of the Urban Rent Restriction Act confers 
powers to make an exemption on the State Govern- 
ment which is very different from conferring oowers 

on an executive official The State Government does 
not consist of one individual and whatever decisions 

are taken by the Government they cannot be regarded 
as exercise of discreUon in the same manner as it can 
be exercised by the District Magistrate or a competent 
Ottcer under the Government Premises (Eviction) 
Act. The provisions contained in S. 3 of the Urban 
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Rent Restriction Act are perfectly valid. AIR 1958 

All.507.Dist. AIR l960 PuDj 

1*2 iliS, 1(4) (Ft A) (Pr 3). 

Raiaslhan Premises (Requisition and Eviction) Ordi- 

nance (11 of 1949). 


on rights of landlord under Art. 19 (1) (f). See U. P. 

Eviction Act (3 of 
1947), S 7. AIR 1952 All 703 (FB). ‘ to or 

(Temporary) Control of Rent 
and Eviction Act (3 of 1947) (as amended in 1948), 

vi, •" y®!“Vfy-Unfettered discretion given to District 
Alagistra.e to grant pennissiou for eviction suit does 
not render S 3 bad. Sea House.s and Rents— U. P. 

Control of Rent and Eviction \ct i3 of 
1947) (as amended in 1948), S. 3. AIR 1952 All 699 


T- Premises (Requisition and 
Eviction) Ordinance (ll of 1949), S. 1 - Validity of 
ordinance— Contravention of Art 19 (1) (f) of Con 
stitufion - The ordinance is valid, beLuL it olt 
hnM restrictions on the right to acquire, 

aphro? of property in the interests ot the 

issTllS’Sls ISflatlisVy Bj (p‘;''5SfDB)’ ‘ P, (Te„,„o,a,y) Co.. 

SSsS aS rav ^ *• *■ 


^■(25 ff W 47 l!‘"-''’ Accommodation Requisition Act 

(Temporary) Accommc Ja- 
tion Requisition Act(25 of 1947), S. 3— Validity— Pro- 

S’itm n 1*^(1) (0 31 of the 

A ‘ Houses and Rents - U. P. (Tempo. 

S ^ ATR°i"Q?o'^.®n rni^^9uisition Act (25 of 1947), 
o. 3. AIR I9G3 All 592 (DB). 

^'(^0719477°'^’'’ Eviction Act 

- ^^Art. 19 _ Tenant of shop, karta of joint Hindu 
^"ying on business in shop, dying leaving no 

f (®'’® plaintiff)— Land- 

lord (defendant) obtaining release order under R. 0 of 

Rent Control and Eviction Rules and getting plaintiff 

summarily ejected - Suit by plaintiff for r. covery of 

possession held maintainable under S. 9, SpeciBcRe- 

® ‘'eld illegal-order of release 
Nature of-Exercise of power under S 7.A— Scope 
-nords -any person’ in S. 7-Mejning of-lnterprl 

‘o .landlord not to let accom- 
modafion to anyone is hit I y Art. 19 of the Constitu 

‘.f f -H- P (Temporary) Con- 

AR \V Kl (13®3) 

•^Art. 19 (1) (f) _ u. P. Act 3 of 1947. S. 3 (1) — 
Permission need not neces.sarily be given in every 

?f^P requirement. See Houses and Rents- 

Eviction Act 

(3 of 1947), S. G (1). 19GI All L J 32. 


Control of Rent and Eviction 

ixules (1949). 

--Art. 19(l)(f) and (5)— U. P. (Temporary) Control 
ot Rent and Eviction Rules (1949). Rr. 0,7 -Object of 
Uperate as reasonable restrictions on wide powers 
conferred by S. 7- U.P (Temporary) Control of Rent 
and Eviction Act (G of 1947), S. 7 (2). See Houses 
and Per^s U. P. (Temporary) Control of Rent and 
Eviction Rules (1949), R. 6. AIR 1959 All 675 (DB). 

West Bengal Premises Rent Control (Temporary 
Provisions) Act (17 of 1950). 

* interests of the general 

public dc 2 s not mean public of whole of Republic 
ot India — it means rothing more than “in the public 
interest Legislation affecting a limited class of 

persons or liniited area nrghi well be legislation iu 
public interest — S. IS (U of West Bengal Premises 
Rent Control (Temporary Piovisions) ^ct, are not un- 
reason able ill the interest of the general public, though 
the provisions appiv to comparatively small class ot 
persons. Iswari Piosad v. N H. Sen, 55 Cal W N 719i 
AIR 1952 Cal 273 (278) (Ft E) (Pr 33) (FB). 

[Reversed on another point in AIR 1953 S C 148.] 

53* Tenancy laws. 


— Art, 19(1) ({)_Proviso to S. 7-B (7), U. P. (Tern- 

porary) Control of Rent and Eviction Act, S 78 (7)— 
H inconsistent xvith Art. 19 (1) (fj-Sub-ss. (3) and (7) 

rr Unreasonable. See Houses and Rents 

7n ' r\‘p, ^f^ntrol of Rent dnd Eviction Act 

(o of 1940, s. .-13(7). Pro-iso. AIR 1957 All 305. 

“ Con rol laws — Section 7 B (7), 

Proviso, U.I (Temporary Control of Rent and Evic- 

Validity. See Ibid, Art. 14. AIR 

19oG .AH 100. 


Aimer Land and Revenue Regulation (2 of 1877). 

“ 19 (1) (f)— Repeal of .A/mer Land and Revenue 

Regulation by^ Raia>tha4j Rev^enue Laws (Exteosion) 
Act, 195/ (_2 of 1958) — Right under S. 29 acquired 
before re v jI — Right held was saved under S. 9 (4) 
of Rajasihin Act — Provision under S 29 bec<^ming 
void after coining into force of the Constitution — 
Effect— C. P. Code (19()S\ Ss 50. 52 -Constitntic' of 
India, Arts. 14 and IH Uj (f). See Penanev i^aws— 
.Ajiier Land and Revenue Regulation (IS.7), S ^9 
1963 Raj L W 4GG. 


Art. 19 (l)(f) — L. P. (Temporary) Control of Rent 
and Eviction Act(G of 1947)-Validity -Not incopsi‘:. 
tcp.t with provisions of Ait. 19 (1) (f). See Houses and 
Rents— U. P. (remeorary? Control of Rent and Evic- 
tion Act (G ol 1947). S. 1. AIR 1953 All 543 (DB). 


-.Art. 19 (I) (f) — U. P. (Temporary) Control of Rent 
and Eviction Act (G of 1947). S. 7 U) (a) — Doe.s not 
contravene Art. 19(i){f). See Houses and Rents-U. P 
(1 emporary) Control of Rent and Eviction Act (G of 
1947), S. 7 (1) (a). AID 1953 All 51. 


• (f)— U. P. (Temporary) Control of 

Rent and Eviction Act (3 of 1947). S. 7- Order under, 
allot.ing premises to third person instead of landlord 
Order does not impose any unreasonable restriction 


Aimer Tenancy and Land Records Act (42 of 1950). 

® '^ft. 19 (1) (f) and (5) Ajmer Tenancy and 

Land Records Act (42 of 1950), S. 112 -Validity. Sea 
Tenancy Laws — .Ajmer Tenancy and Land Records 
Act (42 of 1950), S. 112. AIR 1953 SC 373. 

Andhra Inams (Abolition and Conversion into Rvot- 
wari) Act (37 of I95(i). 

Arts. 19, 14 and 245 — Andhra Inams (Abolition 

and Conversiun into Hyotwari) Act {37 of 1956), S. 17 
—Rules under. R. 16— Validity— Rule granting \ ower 
to issue injunctions to prevent eviction of tenanls en r- 
lled to protection — Rule whether made beyond rule- 
making power of Government— Rule whetiier hit by 
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Arts, 14 and 19 of the Constitution or void as illegal 
•delegation of legislative power. See Tenancy Laws — 
Anrhra Inatns (Abolition and Conversion into Ryot- 
wari) Act (37 of 1956). S. 17. A I R 1962 Andh Pra 

^ 20 . 


Code { Amendment) Act (10 of 1948)) and S. 73-C 
(enacted by Berar Tenancy Law Amendment Act (19 
of 1950)) — Restrictions placed by sections—Reason- 
ableness. See Berar Land Revenue Code (1928)i 
S. 73-A (1) and (3). AIR 1953 Nag 40. 


Assam Fixation of Ceiling on Land Holdings Act 
(lof 1957). 

0 — Art. 19 — Assam Fixation of Ceiling on L^nd 
Holdings Act (1 of 1957) — Act falls within the pro- 
tection of Art. 31-A of the Constitution- It is also uot 
a colourable piece of legislation — Hence it is co.isti- 
tutionally valid. See Tenancy Laws — Assam Fixation 
of Ceiling on Land Holdings Act (1 of 19oi)* AIR 
1962 S C 137. 

Barahiya Tal Land (Declaration of Possession) Act 
(26 of 1950). 

Art. 19 — Barahiya Tal Land (Declaration 

of Possession) Act (20 of 1950), Ss. 2, 3 — 

-ditv of — Sections are “>iltra vires'* — Barahiya 
Tal Land (Declaration of Possession) Act which is 
not in conformity with Arts. 14 a-id 19(H(f) and 
19 (5) of the Constitution must therefore be held to 
be 'ultra vires’ the State Legislature. See Ibid, 
Art. 14. AIR 1952 Pat 166. 


Bengal Land Revenue Sales (West Begal Amend- 
ment) Act. 

^ Art. 19 (5) — Considerations — Bengal Land 

Revenue Sales (West Bengal Amendment) Act (7 of 

1950). S. 7. 


(PerS. R.Dasa-rl lagannadhadas JJ.) — Though 
the fact that a statute is e^p^e^sly or by ne:cs.s:”-y 
implication made retiospective, does not, by itself, 
■furnish any cogent reason tor saying that tfie statute 
is prima facie t t! prelore, unreasonab.e 

the fact of tt e st.itnt'' bo' ig given retro pective e(fc;:t 
may Lj pro’j-'ly ta! en into consicLTation in deter- 
mining ihe re. rinalileness of the ti'iclioii imposed 
in the interest wf the general public. The h>vs occa- 
sioned to the purchaser liy .educing, without any 
abatement ot the purchase price, an e'-tate in posses- 
sion into one i i reversion may aLo be tak"!n into 
accoun* in (.Ittcnninnig the leasonableness ot the 
restrictions permivs' hie uuder Art. 19(5). Che con- 
ditions prevailing at the timt^ which actuated t o 
sponsor of the 15ill to introduce tl.e same and the 
extent and urgei 'v of the evil wliicli uo souj'ht to 
remedv u’.e. a 9 maders -.vliich nw-t enter into 
judieia. verd ’et aj to the lea'iOr^ 'oU r; 'S (d the 
restrictions woich Art. Id (.-)) pprinif i lo e:- imposr d 
on the e.xercisc of the riglil guaranLeeu i>y Ait* 19 
( 1 ) { 0 ). 

Held, that in Mie circumHa.iices tfic inluetion ■ 
the lo'-s oi file light ot the pnrehii^er to uiKW^r- 

tenants under S 7 ot i. he A m<-ndmg ;\(:m 7 ot ibSd) 
could only I ; rcg'i'’<h .l as i rPason-dd'* rcs*^ri' tion 
perrmlted by -Xvl- id y5) to be imoOM.-'l on llu- 
e‘i>L' ol th:'. riglit guiranl'.cd. uii' er Art IdtDti/. 
A 1 R 19Ad S C L99, Rel on S .te of \^ e--- liengai v. 
Subodh C'.npil 1>o-c 1954 S C i 127 : o7 L W 266 : 

(1954) i\! LI ;V4: 195( SC A 6.1: Tool SCR 
5S7 1 A I U 195.-1 S C 92 (i04. 105. H.7, 1J9) (Pt C; 
(Pis 3G. 5S. 59, 62. 7U). 


Arts. 19 (1) (f) and (5) and 31 (2) — Reasonable 

restrictions — Extent — Restrictions placed on land* 
lord’.s rights ir sub-ss. (1) and (3) of S. 73-A of Berar 
Land Revenue Code— Reasonableness. 

Restrictions should not be greater than the mis- 
chief it is intended to prevent and it should be in 
the interest of the general public to place them. It 
is for the Legislaf-ure to scrutinize the neerl for 
restrictions and also, in the first instance, to decide 
upon their reasonableness. As to the need for 
restrictions, the I'udgment of the Legislature must 
be regarded as final. The question of their reason- 
ableness is justiciable and a Court has undoubtedly 
the power to go into that question when reasonable- 
ness ot the restriction is challenged before it. The 
question whether the restrictions placed onalaru.- 
lord’s rights are justified must be determined by 
having regard to the circumstauces which would 
inevitably arise if the landlord were free to exercise 
his rights without let or hindrance. 

The provisions ot sub-ss. i^l) and (3) of S. 7_3- A do 
not take away completely the landlord’s right to 
hold and dispose of the property. Indeed, they do 
not go bpvond placing certain restrictions on the 
right ot the landlord to hold or dispose of the pro- 
p-jitv. Such restrictions could be placed under 
Art. 19(5) of the ConstitutiO:i. The mere fact that 
i)V reason of these restrictions a landlord is pre- 
cluiled from excTCidng certain rights to property 
would not attract Art. 31 (2) of the Constitution 
either. AIR l9-2 Pat L 6 i^, Dissented from H,R (i9b-' 
Nag 736 : 1953 Nag L J 19.0 i AIR 1953 N*ig 40 t49) 
(PtU)(Pr 39, 40, 41) (OB, <. 

Berar Regulutiow of Agricelturfil Leases Act (24 

1951). 

e Art. 19 (1) (f) rid (5) — Hold properly — 

Tenauev Law — *.hricl, cement of landlord’s right — 
Reasonable restriction— Berar Begnlatioii of Agricul- 
tural Leases ^^ct (24 of 1951), b. 3). 


4 'he right to iiold properly includes the right to 
enjoy it iU a.iv maiiner Lie liolder likes, and there is 
no doubt liiut h-' l.e-rar Reguiatiou of Agricultural 
Leases Act aoridee.-, the lunuainental r ght guaran- 
tred by Arl. 19 (t) d). But the provisions of the 
A'd impose- a le-.sonable re trietion on Lie e>:--irc : 
(•; the riglifc to hoia and di.>pose ol prori-u in the 
i rests oJ tin* general iniblif, fhe provi^^ ms of the 
Act are not ‘ultra vires’ the blab Legislature. A I R 
1953 Nag 4(), Rei. on. iihaurao v. S. I). O., Chandur- 
Morsi, 1954 N"': L 1 6»>7 s I L R (1954) Nag 816 : 
air 1955 Nag i (5, 6} (pt D) (Prs 11, 16) (EB). 


Bihar 'i'enancy Act (8 of 1885). 

Art. 10— Scope — Legislation —Validity — Detei- 

inination of — Test — liihar Tenancy Act (1885), 
b. 49-M. 


Berar Land Revenue Code (1928). 


Art. 19 (1) iD— Berar Land lUveime Code (19; 

Ss. 73-0 and 73-D (enacicil bv Berar Tenancy L 

A .3 .. 4.4. / ^ \/*-4 ! irlll \ » 


Le,:dbeb'AoVTl9bflli^0). - V.lidi.y, See 
Land Revenue Code (1928), S. ,3-(-. AIR 
Nag 40. 


Art. 19 (5) — Berar Land Revenue Code (1928), 

'3.73.A (1) and (3) (enacted by Berar Land Revenue 


It is only that legislation which deals directly 
with therigiits protected by Ait. 19(1) of the Con- 
stKUtion which is protected by tliat Article. Thtj 
correct fe>t wiiether the inipiigne<l legislation is 
a rlirect legii’liitioii on the subject ard not what is 
the cih-ct or the result of the legislation The 
article dearly means that the legislation to be exa- 
mintJ must be directly in respect of one of the 
rights mentioned in the sub-clauses. A I R 1958 S C 
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578; AIR 1951 SC 270 and AIR 1950 S C 27, 
Rel. on 

Section 49-M of the Bihar Tenancy Act, is not a 
legislation which directly deals with the rights 
guaranteed under Art. 19 (1) ({) of the Constitution, 
and cannot be said to be uncocstitetional as b^mg 
in violation of the right guaranteed by that clause 
of the Article. The section does not curtail the 

right ot a member of the backward class to sell his 

B L J R 845 I 

Act“(57of'l95S^®"“'^® Abolition Laws (Amendment) 

f List 2, 

7 Laws - Bombay Land Tenure 

Abolition Laws (Amendment) Act. 1958 (Bombay 

» P^®L_5s. 3, 4 and 6 — Taluqdari tenure 
—Effect of provisions contained in Ss. 3. 4 and 6 on 
«ucb tenure-Right to receive purchase price by 
tenure-ho ders affected - Ss. 3, 4 and 6 are uncon^ 

“ '^''^visions are not saved by 
Art. 19 (5) or by Art. 31-A. ^ 

and Ayyan- 
as Ss. 3, 4 and 6 of the Bombay 
Land Tenure Abolition Laws ( Amendment) Act 1948 
d^m some tenants as ^rmanent tena;,ts in possession 

•nd void sections are unconstitutional 

Pet Ayyangar J.— The entire object and purcase of 
the impugned enactment which is given eWt to bv 
its operative provisions to define, creale and L it were 

add a new class of -permarent tenants’ i.e., those who 
satisfy the requirements of S. 4, 

Per Sinha C. J. and S K. Das J._The right of the 

*7*^® purchase price under S. 32- H of 

Agricultural Lands Act 
1948, from those of their tenants who were no ’ 
permanent on 1st April 1957 was a right of pro,"°rj 

undIrAr't 19 (mf) VV: a «Sarantee 

unaer Art. 19 ( 1 ) (t) The provisions in Ss. 3, 4 and H 

of the impugned Act, 1958, in so far as they laid 

down that in certain circumstances a tenant shall be 

tenant from the date of 
the Taluqdari Abc'ition Act, 1949, adversely affected 
the right of the petitioner with retro.spective 
ft wiped oE a large part of the purchase price whfeh 
the pet’tiorsr was entitled to get. /f s fi nf 

impugned Act, the Bombay Land Tenure Abolit Sn 
Laws (Amendment) Act. 1958, is to be tested on he 
touchstone of reasonable restrictions in the interests 
of the general public as laid down in Cl. (5) of Art 19 

of the Constitution, it must be held thai it does not 
impose a reasonable restriction. 

Article 31-A of the Coastitution has no application 

‘he impugned 

i^n Ss%®' 4 ^and “I effect o( the provisions 

'“j ^ impugned Act, is to con- 

purchase price payable to the 

Jn matter, the impugned 

L?st Ilf of ihf<;"°‘ List II or 

List III of the Seventh Schedule to the Con,stitution 

S C 375 Ref^on^ colourable legislation. A I R 1953 

Mudholkar, JJ. con- 
ba).-S. 4 of the impugned Act by merely enacting 

tenuK!hoTdM'.°“ proparty o? 

impugned Act i.s plainly applicable only to 

Md^tpLnT' r? ® '■®'®‘‘onship between landlLd 
Md tenant. Its provisions are not intended to apDlv 

where such relationship does not subsist. Therefor^ 


he law must be held to be within the competence o» 
the Legislature by virtue of Entry 18 of List II of th& 

Constitution There can be no question of regardiiiK 

the impugned Act as colourable because it directly 
hsvp ^®k matters whicS 

of thinJ^K '^**hin the competence 

tion cannot 1^ said to have been infringed. Maharana 

Gujarat, 1962 Supp (2) S C R 411 : A I B 
1962 S C 821 (829 to 833, 842, 846 847) (Prs io 11 
12. 13, 14, 15, 16, 48, 49, 60, 61, 62). 

Bombay Land Tenures Abolition (Recovery o» 
Records) Act (50 of 1953). 

—Art. 19 (1) (g)--TeDancy Laws — Bombay Land 

(^^‘^oveiy of Records! Act (50 of 
iyo3), Ss o and 4 ~ Not violative of Art 19 rli (a^ 

Arts^"9 

Art 3 ? /qV® 31-Possession and acquisition ia 
Romf.. 7 Meaning of See Tenancy Laws - 
Bombay Land Tenures Abolition (Recovery of Re. 
cords) Act (50 of 1953), S. 3. AIR 1962 Guj 18. 

of“l948). Agricultural Lands Act (67 

“Art. 19 (1) (f)“Tenancy Jaws— Bombay Teranrv- 
-V-,r®iT“ Lands Act (67 of 1948), S. 34 (2-^ 
anH l Tenancy Laws- Bombay Tenancy 

AIB StioDB,! ‘=■'1)^ 

~ S^^ope-Whether S. 7 of Bombay 

m rt fnf thi is inconsistent with Arts. 14 and 1& 

U (t) of the Con^itution and amounts to delegated 
legislation. See Tenancy Laws — Bombay Tenancy 

1957 Bom 252 "• 

[The observation that the power to issue notifica- 
tion may be exercised in favour of a single individual 
under the authority reserved under S. 7 and may lay 

^e State Government open to a charge of favouritisi» 
Overruled in AIR 1959 S C 459.J uriusm- 

Cochin Proclamation (16 of 1122 ME). 

-Art 19 (1) (f)— Tenancy Laws — Cochin Procla- 

"1?^* M£) — Proclamation does not 

oUend Constitution of- India, Art. 19 (1) (f)— See Ten 

ancy Laws— Cochin Proclamation (16 of 1122) A i Pi 
1956 Trav-Co 42. ^ ^ 

Cochin proclamation (6 of 1124 ME). 

Art. 19 (1) (f) — Tenancy Laws — Cochin Pro 

clamation (6 of 1124 ME) — Validity. See Cochin- 
Proclamation (6 of 1124), AIR 1956 Trav-Co 43. 

East Punjab Holdings (Consolidation and PreventiW 
of Fragmentation) Act. 

— -Art. 19 — East Punjab Holdings (Consolidation 
and Prevention (.Fragmentation) Act (50 of 1048^ 

S. 14 (1) — Validity — Does not contravene Arts IS 
and 31 of the Constitution. See Tenancy Laws— East 
Punjab Holdings (Consolidation and Prevention o£ 
Fragmentation) Act (50 of 1948), S. 14 (1). aIr 1964 
Punj 90 (DB). ' ' ' 


. 31— East Punjab Hold- 

ings (Consolidation and Prevention of Fragmentationi 

Act (50 of 1948), 8. 30 — Amendment of S. 30 by 

Punjab Act 20 of 1953 — Amending Act not reserved 
tor assent 01 President but subsequent amending Act*'* 
reserved for and assented to by President — Effect of 
such assent on validity of S. 36 — Art. 31-A (1) i.s 
attracted — S. 36 of the Punjab Act is not void oi> 
ground that it is inconsistent with or takes away o:^ 
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•bridges aDV of the rights conferred by Arts, 14,19 
or SI. See Ibid, Art, 31- A. AIR 1963 Punj 255 (FB). 

—Art. 19(1) (f)-East Punjab Holdings (Consolida- 
tion end Prevention of Fragmentation) Act (50 of 
1948)- S. 36 — Validity. See Tenancy Laws — East 
Punjab Holdings (Consolidation and Prevention of 
Fragmentation) Act (50 of 1948), S. 36. ('61) 63 Punj 
LB 666. 

[Reversed on another point in AIR 19C3 Punj 255.] 

Himacbal Pradesh Abolition of Big Landed Estatrs 
and Land Reforms Act (15 of 1954). 

• ■^“Arts. I9,3land 31-A— Himachal Pradesh Abo- 
lition of Big Landed Estates and Land Reforms Act 
(15 of 1954), Sf. 11. 27 - Validity — Scope. 

The Abolition Act falls within the class of statutes 
contemplated by Art. 3i-A (a) of the Constitution 
and is protected from the attack that any of its pro- 
visions violates the fundamental rights enshrined in 
Arts. 19 and 31 of the Constitution. The validity of 
S. 11, therefore, cannot, in view of Art. 31-A, be 
challenged. The vaiidil/ of the provisions for ac- 
quisition by the State ot the lands ot the land-owners 
for compensation determinable in accordance with 
the provisions of Sch. II is also not liable to be 
ohallenged under Art. 31 read with Art. 51-A. AlU 
1959 S C 459, Foil. Jadab Singh v. Himachal Pra- 
desh Administration, (1962) 1 S C A 210 : (1961) 3 
S C R 755 : (1961) 1 S C J 185 ; AIR 1960 S C 1008 
(1011, 1012) iPt B) (Pr 10). 

Hyderabad Tenancy and Agricultural Lands Act 

(ai of 1950). 

Art. 19 (1) (f) — Validity of S. 47 of Hyderabad 

Tenancy Act — Does not offend against Art 19(l)(f). 

Tenancy Laws — Hyderabad Tenancy and Agri. 
cultural Lands Act (21 of 1950), S. 47. AIR 1955 
Hyd 97 (DB). 

I. and K. Tenancy Act (2 of 1980 Samvat). 

• Arts.l9 (1) (f), 14, 31. 31-A. 31-B— Tenancy 

Laws — J, acd K. Tenancy Act (2 of 1980 Samvat) — 
Sections 1.5.A, 16 (1), 1 (a), lO-B, 45, 47 and 49 (as 
amend*! by Act 12 of 1955) — Constitutional validity 
— Pro'A sioDS, v/hether contravene Arts. 14, 19 and 
31, Constitution ot India — Protection under Arts. 31- A 
and 31B, whether available. See Tenancy Laws — 
I. and K. Tenancy Act (2 ot 1980) (as amended by 

Act 12 of 1955), b. 15.A. AIR 1959 J and K 35 (FB). 
Kerala Agrarian Relations Act (4 of 1961). 

• "— Art. 19 — Tenancy Laws — Kerala Agrarian 
Relations Act, 1960 (4 of 19G1) — Constitutionally 
invalid in relation to ryotwari lands situated in 
Malabar area forming part cf Kerala State — Consti- 
twion of India, Arts. 31*A (1) (a) and (2)fa), 14. 19 
nnd 31 — Malabar Land Registration Act (Mad. Act 
3 of lfe96) — Whether ‘existiog law’ within Art. 31-A, 
lor lands in Malabar area hyotwari lands, whether 
'>^state’ within Art. 31-A (2) (a) — 'Jenrnam right' in 
Art. 31-A — Connotation ol. See Tenancy Laws — 
Kerala Agrarian Relations Act, 1900 (4 of 1901). AIR 
1963 Ker 101 (FB). 

Kerala Kanam Tenancy Act (24 of 1955). 

• Art. 19 (1) (f) — Scope — Kerala — Kanam 

Tenancy Act (24 of 1955) — Validity. See Ibid, Art. 14. 
AIR 1961 Ker 2l0 (FB). 

Madhya Bharat Zamindari Abolition Act (13 of 
1951). 

*“^Art. 19 (1) (f) — Tenancy Laws — Madhya 
Bharat Zamindari Abolition Act (13 of 1951), S. 38 
(2) — Does not infringe Art. 19 (1) (f). 


Before the enactment of the Madhya Bharat Zamin- 
dari Abolition Act, 1951 the petitioner was a Maurusf 
tenant of certain lands and had sublet the holding to 
the non-applicants Nos. 1 and 2. On the coming into 
force of the Act the petitioner's rights as a maurusi 
tenant from the proprietor terminated under S. 4 (1) 
(b) of the Act, and thereafter by virtue of S. 41 of the 
Act, he was deemed to be a tenant of the Govern- 
ment. The petitioner did not have the status of a 
pacca tenant before the Act came into force. He got 
that status under S. 38 (1) only when the Act came 
into force and subject to the provisions of S. 3^ : 
Held, that it could not be maintained that S. 38 (2) 
ahects or takes away any pre-existing rights of pacca 
tenancy of the petitioner. Even if it is taken that the 
combined effect of Ss. 38 (1) and 41 is to preserve the 
tenancy rights, which the petitioner possessed before 
the Act came into force, Cl, (2) of S. 38 does not 
involve any abridretuent of the right guaranteed by 
Art. 19 (]) (f). Wi'at S. 38 (2) aims at is to take away 
the rights of a tenant who has sublet his holding and 
if a man is deprived of his property no question of 
his holding and disposing of that property can 
possibly ari.^e under Art. 19 (1) (f), Madh B L j 
(1955) H C R 954 : ILR (1955) Madh-B 441 : AIR 
1955 Madh Bha 146 (147) (Pt A) (Pr 3) (DB). 

Madhya Pradesh Abolition of Proprietary Rights 

(Estates, Mahals, Alienated Lands) Act (1 of 

1951). 

Art. 19 (1) (f), (5) — Validity of M. P. Abolition 

of Proprietaiy Rights (Estates, Mahals, Alienated 
Lands) Act. See Tenancy Laws — Madhya Pra iesh 
Abolition of Proprietary Rights (Estates, .Mahaiss 
Alienated Lahds) Act (1 of 1951). AIR 1955 N U C 
(Nag) 1341. 

Madras City Tenants’ Protection Act (3 of 1922). 

• — Arts. 19 (1) (f) and 31 (1) — Madras City Ten- 
ants’ protection Act (3 of 1922), S. 9 — Section does 
not iniringe Articles and hence is not invalid. 

Section 9 (1) of the .Madras City Tenants’ Protec- 
tion Act which enables a tenant to purchase tho 
property leased to him on determination of the lease 
does not impose an unreasonable restriction upon the 
right of the landlord to hold and dispose of prop ?rty 
within the meaning of Arc. 19 (1) (f) ot the Constitu- 
tion. 

Section 9 was enacted with a view to give protec- 
tion to the tenants who bad, notwithstanding the 
usual covenants relating to determination of tenan- 
cies, obtained lands on lease in the hope that so long 
as they paid and continued to pay fair rent, they 
would not be evicted but because of changed condi- 
tions as a result of the war, appreciation in 
values and consequent increase in the level of reiiis, 
were faced with actions in eject-'-ient involving dis- 
mantling of properties constructed by them ana evic- 
tion. The protection becomes effective only when the 
landlord seeks to obtain in breach of the mutual 
understanding benefit of the unearned increment in 
the land values by instituting a suit in ejectment, ft 
was manilestly in the interest of the general public 
to effectuate the mutual understanding between the 
landlord and the tenant as to the duration ol tenan- 
cies and to conserve building materials by maintain- 
ing existing buildings, for purposes for which the 
leases were granted. Therefore restriction imposed 
upon the right of the landlord to obtain possession 
of the premises demised according to the terms of 
the lease would not be regarded as imposing an 
unreasonable restriction in the exercise of the right 
conferred upon the landlord by Art. 19 (1) (f). Since 
S. 9 is not invalid as offending Art. 19 (1) (f) no 
independent infringement of Art. 3 L (1) may also be 

set up. New Theatres Carnatic 

Talkies, Ltd., (196o) 1 Mad L J (SC) 47 * (1965) 1 
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3 C 1( lOlo ! ,Via 1964 S C1440 (1444) (Pt B) (Pr8). 


TpnnVf */■’ ('’^'Temncy Laws— Madras City 
lenants Protection \ct, 1921 (3 of 1922), S. 9 (as 

re.etiactcd i,y (13 of 1960) ) - Validity-Provi- 
Art. ^ cannot be held to contravene 

Section 9 of the Madras Citv Tenants’ Protection 

»nrl. ' i i '^Udras Act 13 of 1960 

is to be fixed on the average 

i^nnediJtpl”'' . P'^oP^fty during the three years 

immediately preceding the date of the order. Even 

i the compelled sale is reprded as a re.striction on 

s Lm "" * be consi tered as a rea- 

le^sl.f,""^ uitended to achieve the object which the 

the ten'^nT ’ 'h V®"'' ““'"eiy- of doing justice to 
iind ip “P** superstructure on the 

bn p ■ ? fi'® hope that he would not 

be evicted._ As the provision for fixation of price at 

to o^r^ S. 9 cannot be held 

Mad lO^vr M "fd'® Constitution. ILR(1963) 

fSViP. V, iiVShdb" ‘ ““ 

Citv ^rf’ — Tenancy Laws— Madras 

1960) n" V (■■^®®adments) Act (13 of 

ProfeiioVTA ^^“='"®y Caws-Madras City Tenants’ 
nORlfVr Amendment) .Act (13 of 1900), S. 9. I L R 

3»6 " 

nertv^— Mar/ril “ Deprivation of pro- 

y au^ l'>^ Protection Act. Ss. 3. 

Ci?v Tenants Laws - Madras 

mOMadloS(D^ Act. 3s. 3. 9 and 12. AIR 

T®"onts’ Protection Act (25 of 

r'^v'’- - F>-eedom to hold pro- 

( ^ restrictions — s. 4 (1) Madras 

1 he freedom to ‘hold property* means a r’cht to 
t ti and if there is anv interference^ with 

■Urencp ^ nf".'i .Pf°P'''‘y' '* >'5 tantamount to inter- 
L ‘ ’® ‘''‘^^1 do hold property’. The right 

io enjoy property mv )Ives a right to cniov it in such 
fanner a.s the owner chooses including a right (a) of 

resuffiiug'oersDnal 

reasonable restriction on 7he 
‘ property the Court has necessarily to 
.ak . into acc. unt tfie economic bickground of 'the 

r’n Th/ir" terms of 

b. the Act wou'd remain in force fora period 

the statement of objects and reasons shows tbit it 
iias been pi<;sed to maintain the status quo pc idine 
permanent leg.slation. This would be a sntfiViem 
-mcrge.icv to justify a legisliiioii of thi type. The 

b-vmMtlVp ' p’ > V’® '®'P®g"®d Act has not gone 

ond the limits of reasonableness. Tho rC'triction 
:mposed on the right to hold prope Tv enacted by the 
i^mo igned Act is in the interests of the general public 

ami therefore S. 4 is not mvalid bv reason of its re" 

^ : I L R (1957) Mad 571 i A X R 195: 

^3T5. 33C. 337) (Pt B) (Prs 7. 13, 14. I'sj 

“Art. 19 (1) (g) and (G)— Scope of —Madras Culli. 

AV/'^foT. Protection Act - If repugnant tc 
Art. 19 (1) (g). 

The freedom guaranteed by Art. 19 (1) (g) is nol 
One to carry on an occupation or business in 


particular place, but the clause is designed to ensure 
that no unreasonable fetters shall be imposed if one 
were minded to engage oneself in it. The right of 
an owner personally to cultivate his land is not a 
right to carry on an occupation but only a right to 
iioid or erioy the property. This apart, there is no 
restriction on his right to carry on business as an 
agriculturist, because he can still carry it oq provided 
he can acquire land on which to do so. 

Fheimpugued Act is not, therefore, repugnant to 
Art. 19(1) (g). TOMadLW 221 i (1957) iMadLJ 
307 : ILR (1957) Mad 571 1 AIR 1957 Mad 333 (337) 
(Pt C) (Pr 20) (DB). 

Madras Estates (Abolition and Conversion into Ryot- 

wari) Andhra Pradesh Amendment Act (17 of 

1957). 

Art. 19 (1) (f) — Madras Estates (Abolition and 
Conversion into Ryotwari) Andhra Pradesh Amerd- 
naent \ct (17 of 1957) — Amendment Act introduce 
ing right of appeal to Government and reopening 
settled issues regarding ‘estates’ — Vabdity — bight 
of citizen — Power of Legislature to confer right of 
appeal retropectively — Madras Estates (Abolition 
aod Conversion into Ryotwari) Act (26 of 1948), as 
amended by Andhra Pradesh Act (17 of 1957), S. 9 
(4) (a) (i)— Scope of. 

Section 9 (4) (a) (i) of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act as ameiided by 
Andhra Pradesh Act (!' of 1957) has merely vested 
a right of appeal in Government with retrospective 
effect, the consequences of which is that the finality 
which attached to the decision of the Settlement 
Officer is nullified. Asa result of this amendment, 
the question whether a particular village was an inam 
within any of the clauses ot S. 3 of the Madras 
Estates Land Act was left open. There is no funda- 
mental right in the Chapter guaranteed to a citizen 
that any adjudication in his lavour .should have an 
attriuuteof finality, it a>, theieiore, competent for 
the Legislature to give a right of appeal to ;> ay party, 
be it Government or a private ii'div.dual. Therefore 
the Amendment Act is not in anv way repugnant to 
Art. 19 of the Constitution. (1961) 2 Andh \V R 258 : 
1961-2 \iulb L T 711 : ( L R (19021 Andh-Pra 
1149 : A ( R 1962 Andh-Pra 157 (159. 160) (Pts A, B) 
(Prs. 9. 10. 11,14, 15) (DB). 

Madras 1'slatc.s Land (Reduction of Rent) Act (30 

of 1947). 

d -\rt. 19 (1) (f) and Sch. 7, List z. Entry IS — 
(wivcrnnieiit of India Act (1935). S- 299 anu Sch. 7, 
List 2, Item 21 -Laud t''nu’'‘s mid cnHection of 

rent< — P«iwer of Provincial Legislulare to nuke law 
— Madi'as I'states I "n 1 iR rliictiop of Rent* Act 
(Mad 39 of 1017) (as ani^Fnierli. S. 3 — Power giveu 
to State GoM'nimeut to reduce rents payable by 
rvors in estates — a' Jficatmn ‘sMJod hv ’^la'^e Cav- 
ci.irncnt reducing rents in estates M^tiras .Act and 
r.otif i .ation i.sJaCG the.’eunder aru vaL ‘ A 1 K 1058 
Andh-Prti 173 (TB in Part and l)B). R'.-versed. 

The Madras Estates Laud Uediictioii of Rent) Act, 
19-17, is enacted nr icr the laowero cunferreJ on the 
Provincial Lecislaaire under Item 21 4 List 2 of 
Sch. 7 to tlie (4)v Cl iiment of India Act i935dcaling 
with land. It provides for reduction of rc.'ttothe 
level at which the rents prevailed ia the neighbour- 
ing area wlicro there is r> otwari srttlement It can- 
not be said that the reduction of the prevailing rents 
to the ryotwari level is an nn;ea>onable restriction 
on the right of tie landholder of an estate to hold 
property u''der Art. 19(1) <0. The .-Xct is constitu 
tionil and hys 'own reasonable restrictions on the 
light of the lar.dhol ler to hold his estate. 

Under S. 3 of the Madras Estates Land (Reduction 
of Rent) Act, 1947, the State Government is empo- 
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weredby order published in the gazette to 6i the 
rat^ of rent in respect of each class of ryoti land in 
«ach village in the estate Accordingly, the Govern 
ment provided by a notihcationdor the reduction of 
rents payable by ryots in estates governed by the 
Madras Estates Land Act, 1908, approximately to 
the level ol the assessments levied on lands in ryot- 
wan areas in the neighbourhood and for the collec- 
tion of such rents excludvely by the State Govern- 
ment. The notification does not amount to an 
unreasonable rfstriction on the right of the estate 
holder to hold property under Art. 19 (1) (f) of the 
Constitution. It cannot, therefore, be said that simply 
because in a particular case the net income after re- 
-auction falls below 25 per centum of the net income 
beiore reduction the notification v/hich results in such 
a position is an unreasonable restriction on the right 
ot the landholder to hold his estate A 111 1958 Andh 
Pra 173 (hB in part and DB), Feversed. 

' based on reading the term ‘acquisition’ 

in S. 2 )9 of the Government cf India Act, 1935 in 
the wide sense of any interference with property 
even when the title thereto does not pass to the State 
k a live issue since the matter is concluded 

^ r loo . Supreme Court in A f R 1961 

^ L I68d. State of Madras v. Kannepalli Chalamaya 

^ 15 . 5 : Ain 1962 SC 1687 

< 1690 , 1691 ) (Prs 7 . 8 , 9 ). 

Arts. 19 and 31 — Government of India Act 


(1935), S. 299 (2) — ‘Acquisition’ - Meaning— Ten- 
^ncy Laws Madras Estates Land (Reduction of Rent) 
Act (30 of 1947), S. 3-Validity of. 

Per Full Bench. — Though the limited meaning 
given to the word ‘acquisition’ in AIR 1952 Mad 20'i, 
IS no longer good law in view of the lai.er decisions 
^^Preme Court in AlH 1954 S C 92 an 1 A»R 
1904 S C 119 the conclusion arrived at in ^IR 1952 
Mad ^03 still hoJd.s tlie field as the pro; isior.j of t!ie 
Madras Estates Land (Reduction .[ R.-ntt Act only 
regulate the relationship of ihe laijdloid ai.d ;*nant 
and are not^ hit at by S. 29y cf the Government of 
India Act I'urther, the viev ex 'rci.eJ in the said 
case that if in a particular case the result of the le- 
ouced rate of rent had tlie tlfecl of totally or substan- 
tialiy depriving the l.tndlord of his net mcome it 
would olfend Art. i.9 of the Constitution, is also 
sound V’enkata Cha’ arn.navva v. The btite of Madras, 
;95S) 1 Andh W R 8S : ILR fl956) Midh Pra S8S : 
(19 o 8) Andh L T 2l 1 : AIR 1958 Andh Pra ITS (184 
19^ 19b, 194) (Pt A) (Pr.s 25, 43. 46, 47) (FB). 

[Reversed on another point in AIR J962 S C leST.] 

® '-^t 19 (1) (f) and (7) Tenancy Laws 

•ladras Estaic.s Land (RcfkiclioD ot Rent) Act iSO 

1947), S. 3 — Reduciion ol rent. 

Per Oivi.si(,n Bench — Rriiiia faci-_ reduction of tlie 
preyailiug rents to the tvo' wori level canimt bj said 
to be uiireasonabie. \''iit'rc ■' i a jj.ubeiiiai’ en-e the 
actual rednrlio.i ellectej i-- .so drictic and tnei * are 
otlier circumstci.icys whieli ! k* ; lie iiilL-rtmce (hat 

the lari ihol.ie,- j,- pr tetio d !y depii'.ed id all eniov- 
nient of hi-, property, th 'u it in i\ be in that cas^ ther^ 

has tr-ea an unreasonali'e rcstncti >n Alii 1952 Mad 
^03, [' all 

Having regard to the object of the Madras- F.s'ates 
Ijl^aiid (.Heduotion of Rent) Act, TM7, if the incoipe of 
me landholder after re lnction .>f the rent does not 
jail below 25 per cmt. of his previous income, ’t can 
he field that fho rejuc 'o- i-. not an nnrf'asonabl'" res- 

hictiou widiiii the me-Miing of Art 19 t Ij of the Con- 
stitution of India . \ mkat a (dialamm ivva v The 
Mateol Madras. (1958) 1 Andh W R 88 MLR (1956) 
Andh Pra 8S8 : 1958 Andh LT 211 : AIR 1958 Andh 
173 (194, 195) (Pt G) (Hr 50) (FB). 

[Reversed in AIR 1902 S C 1687.] 
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T ^1 (2)— Madras Estates 

Land (Reduction of Rent) Act (30 of 1947)— Validi.v 

—(Govt, of India Act 1935), S. 299 f2), Sch. Vri, 
List II, Entries 9 and 21)-( Madras Estates Land (Re- 
duction of Rent) Amendment Act (7 of 1951) ) See 
Tenancy Laws — Madras E.states Land (Reduction of 
Rent) Act (30 of 1947). AIR 1952 Mad 203 (DB). 

Malabar Tenancy Act (14 of 1953). 


Art. 19— LaiMlord’s rights extinguished for agra- 
rian reforms — Section protected by Art. 31- A— Im^ 
peachment under Arts. 14, 19 or 31 not permitted. Sea 
Tenancy Laws — Malabar Tenancy Act < 14 of 1953), 
S. o3. 1960 KerLT 1224 

Malabar Tenancy (Amendment) Act (33 of 1951). 

"] Malabar Tenancy (Amendment) 

1951), S. 52 — Validity. See Tenancy Law® 
—Malabar Tenancy (Amendment) Act (33 of 1951), 
S. 52. AIR 1956 Mad 604. 

Marwar Tenancy Act (29 of 1949). 

“Art. 19(1) (f)— Enjoyment of property by land- 
lord — What is — V'alidity of laws fixing rent— Mar- 

war Acts 29 and 40 of 1949 -Validity - [Marwar 
Land Revenue Act (40 of 1949), S. 1] -[Tenancy 
laws -Marwar Tenancy Act (29 of 1949), S. IJ. 

It is open to the State to pass a law fixing principles 
on which rents should be fixed and determining the 
rights of tenants and landlord with respect to the 
nurure of tenure, ejectment and so on. Such laws are 
a feature of all progressive States, and it i.s too late in 
the day to say that they are hit by Art. 19(l)(f) un- 
less it is shown that the restriction is unreasonable 
and goes beyond the necessities of the case. 

Enjoyment of property in the case of landholders 
does not mean an absolute right to charge from the 

tenants whatever they like or to eject old tenants 
whenev-r they like and to keep new tenants on what- 
t»'ei terms they like. It oiily means enjoyment of the 

land in accordance with the laws that may regulate 

the relat'onship between landholders and tenarts. 
Loilecticn of such rents as would be lawful would be 
full enjoyment of the property, and similarly, occr 

pation by tenants according to la w, even against the 
will Ol the landholder, or taking of new tenants on 
terms and conditions permissible by law but not in 
excess thereof would also be full enjoyment of the 
property. AIK 1052 Mad 203, Bel. on. 

Held, that the Ivvo impugnei Marwar \cts were 
valid as the restrictions prov-'ded were reasonable 
and not more ^han the necesMties of the case rennirp 
1054 Rai f, W 26S : ILR (1954) 4 Raj 274 r AIR i954 
Rai U7 (124, 125) (Pt If)a>fs 2S. 29) (DB). 

Mysore Tenancy Act (1 of 1952). 

O — Art. 19 (1) (f) ' Tenanov Laws— Mysore Teinnnv 
Aot noi 1952 .S.fi-Sect.on is validLon H 


of I nciu. Ai ts 14, 19 I (f . 26 . itt-^eJTJ'rlncy 


T r'ea-TOnahle rp. frictions — Mysore 

1 . nancy Act IJ5 l), 83. o and 17 — Vabditv— Provi- 
sions do no_t infringe Art. 19 f, o) Constitntioni 
Ss. oandl, impose on!v rcasoiidble resdictionVnn 
the r.ght to acquire, hold and dispose'oi property 

guaranteed under Art. 19 (I) ()). Me Tenan -v Uw- 

17. AIR laeoTlys 

’"z:; la ail "S’"’' '""Evio- 

Art# 19 (1) (f)— of Q q \f -r^ 

(Temporary Protection fro2 Eviction) Acri96i"Vv' 

Tenai cy Laws— Mysore Tenanf-c 
tion from Eviction) Act (37 of 1901) 

Mys43(DB). 8. 3. AIR 1964 
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Orissa Tenants' Protection Act (3 of 1948). 

® -Art. 19 (5) — Scope — Orissa Tenants* Protec- 
tion Act (3 of 1948), S. 3 — Validity — Applicability to 
private lands of ex-Ruler of merged Orissa State - 
Dispute between ex Ruler and tenants in occupation 
of private lands — Jurisdiction oi Courts to entertain 
dispute — Arts. S62 and 363. Constitution of India— 
Applicability— See Orissa Merged States (Laws) Act 
(4 of 1950), S. 4. AIR 1958 S C 239. 

~ Arts. 19 (5), 43 — Tenancy-Laws— Orissa Tenants* 
Protection Act ^3 of 1948), Ss. 4, 6 — Restrictions are 
i^asonable and are in conformity with Art. 43. See 

Laws— Orissa Tenants* Protection Act (3 of 
1948), S. 4. AIR 1953 Orissa 171. 


Orissa Tenants Relief Act (5 of 1955). 

“~Art. 19— Scope— Orissa Tenants Relief Act (5 of 
19 d 5). S. 3 — Restrictions on fundamental rights— 
Presumption ol reasonableness. 


Any legislation dealing with tenancy reform must 
necessarily diminish the rights ol the landlord (1) by 
giving protection from eviction (subject to certain 
restrictions) to the actual cultivators and (2) by 
reducing the rent payable by him to the landlord. 

^ — to the landlord is palpably so 
negligible as to give him practically no income from 
his land there may be unreasonable restriction. 23 

^ (1957) Cut 71 : A I R 1957 Orissa 
56 (62) (Pt F) (Pr 18) (DB). 


Orissa Tenants Relief Rules (1955). 

—[“Art. 19 — Restrictions on fundamental rights— 
Orissa Tenants Relief Rules. 1955. R. 22— Validity. 

Mere^ because in a summary enquiry under the 

Onssd Tenants Relief Act the Revenue Officer is given 

discretion not to record the depositions of witnesses 

in tull such a provision cannot be held to be un- 
reasonable* 


Ordinarily, where summary local enquiries are 
made at the spot to decide disputes the necessity to 
hear a legal practitioner may not arise though in res- 
pect of certain matters involving difficult questions 
ot law the help of a legal practitioner maybe very 
valuable. In ^uch cases some discretion should be 
let t with the Court concerned. Hence, the provision 
in the Rules framed under the Orissa Tenants Relief 
Act conferring discretionary power on the enquiring 
omcer to allow either party to be represented by a 
legm practitioner cannot be held to be unreasonable. 
23 Cut L T 67 : I L R (1957) Cut 71 : A I R 1957 
Orissa 56 (63) (Pt H) (Pr 20) (DB). 


Patiala and East Punjab Stales Union Abolition of 

Biswedari Ordinance (23 of 2006 Bk). 

.Art 19 (1) (f) and (5) — Reasonable restrictions — 
Patiala and East Punjab States Union Abolition of 
Biswedari Ordinance (23 of 2006). S. 10. 

Resiriction in S. 10 of the Ordinance 23 of 200fl 
was reasonable. A I R 1951 S C 118. Foil.; A I R 195:^ 
Cal 273, Rel. on. I L R (1954) Patiala 433 : A I R 
1953 Pepsu 161 (173) (Pt G) (Pr 38) (DB). 

[Overruled on another point in A I R 1963 S C 222.] 


Pepsu Tenancy and 
1955). 


Agricultural Lands Act (13 of 


- ;Arts. 19 (l)(f), 14 and 31-A— Pepsu Tenancy and 
Agricultural Lands Act (13 of 1955) — Constitutional 
validitv. See Tenancy Laws — Pepsu Tenancy and 
Agricultural Lands Act (13 of 1955). AIR 1962 Punj 
523* 

Arts. 19 (1) (f), 14 and 31 — Pepsu Tenancy and 
Agricultural Lands Act (13 of 1955), S. 32-KK— Sec- 
tion does not contravene Arts. 14. 19 and 31 of the 
Constitution. See Tenancy Laws — Punjab Security of 


Land Tenures Act (10 of 1953), S. 19-E. AIR 1963 
Punj 319 (DB). 

Punjab Security of Land Tenures Act (10 of 1953). 

Arts. 19, 14 and 31 — Punjab Security of Land 
Tenures Act (10 of 1953), S. 19-E added by Punjab 
Act 14 of 1962 — Section is a measure of agrarian 
reform within Art. 31 and is saved from attack for 
violation of Arts. 14. 19 and 31. See Tenancy Laws— 
Punjab Security of Land Tenures Act (10 of 1953), 
S. 19-E. A I R 1963 Punj 319 (DB). 

• Art. 19— Tenancy Laws — Validity of Punjab 

Security of Land Tenures Act (10 of 1953). S. 18. 

There is no doubt that certain restrictions upon tho 
enjoyment of property are imposed by the Punjab 
Security of Land Tenures Act, but a careful exami- 
nation of the various provisions shows that those- 
restrictio.is are not arbitrary or capricious and are 
nothing more than reasonable lestrictions having 
regard to the aims of the Act. The object of this 
legislation is to give security to the tenants and to 
safeguard them against unreasonable or capricious 
ejectment by their landlords. It is intended to pre- 
vent the exploitation of the poorer peasantry and 
these are aims which are laid down by the Constitu- 
tion in Art. 39. 

The Act does not seek to acquire the land of the 
big holders. It is only intended to limit large holdings 
ani makes ample provision for compensation to the 
landlords. The landlords can sell the excess holdings 
to any one they like and the tenants are given the 
right to pre-empt. The tenants* right to purchase 
under S. 18 is subject to the payment of a fair price. 
Therefore it is clear that the restriction imposed by 
this Act upon the right given to the individual under 
Art. 19 (1) (f) of the Constitution is a reasonable res- 
triction ana it is a restriction in the interests of the 
general public. Tl'e number of persons who will be 
benefitea by this legislation far exceeds the number 
who will be adversely affected. Bhagirath Ram Chand 
v. Stale of Punjab, 56 Puni L R 1 : A I R 1954 Puny 
167 (169, 170) (Pt A) (Prs 6, 7) (FB). 

• Arts. 19 (1) (f) and (5) and 31-A — Validity of 

S. 11. Punjab Security of Land Tenures Act (10 of 

1953). 

In the Act the rights of the landlord are not sus* 
pended, nor is there any penalty imposed upon him^ 
as a result of a subjective or arbitrary determination. 
Under S. 11 of the Act the landlord has to be tried by 
a Court of law and he can be punished if he does not 
supply his tenant water in the same quantity as was 
enjoyed by h’m before the commencement of the Act. 
The fact is to be determined by a criminal Court not 
be*ow the rank of a second class Magistrate and 
therefore the provision contained in S. 11 is not 
invalid. AIR 1953 S C 373, Distinguished. Bhagi- 
rath Ram Chand v. State of Punjab, 56 Punj L R 1 s 
A I R 1954 Punj 167 (170) (Pt D) (Pr 11) (FB). 

Rajasthan Produce Rents Regulating Act (15 of 

1951). 

• Arts. 19 (1) and 19 (5) — Reasonable restriction 
on right to hold property — Validity of Rajasthan 
Act (15 of 1951) Act cannot be impugned on the 
ground that it imposed any unreasonable restriction 
on the right to hold property. Raj Sahiban Shersing 
V. State of Rajasthan, 1954 Raj LVV 296: ILR(1954> 

4 Raj 365 : A I R 1954 Raj 65 (69) (Pt D) (Pr 20> 
(FB). 

Rajasthan Produce Rents Regulating (Amendment) 
Act (14 of 1952). 

• Arts. 19 (1) (f) and 19 (5) — Restrictions imposed 

by Rajasthan Act (14 of 1952) — Validity — (Tenancy 
Laws — Rajasthan Produce Rents Regulating (Amend-, 
ment) Act (14 of 1952), S. 1). 
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Fixation of one-sixth of the gross produce excluding 
Bhusai etc., as rent is a fair and reasonable restriction 
in the interests of the tenantry which forms the vast 
majority of the population in the State of Rajasthan 
and l^slation ameliorating its condition must be held 
to be in the interest of the general public. The mere 
fact that for years together the rate was one-third or 
one-fourth in many parts of Rajasthan does not neces- 
sarily mean that the rate of one-sixth is unreasonable 
apd considering the fact that the proportion of one- 
sixth practically prevails in many parts of India, it 
cannot be said that the fixing of this proportion was 
an unreasonable restriction within the meaning of 
Art. 19 (5). and that the Rajasthan Act 14 of 1952, 
contravened Art. 19 of the Constitution on that 
grou ad. 

It cannot be held that the Amendment Act imposed 
unreasonable restrictions simply because there might 
be some problematic case where the land revenue is 
heavy and the return to the landlord after payment 
of that land revenue on the basis of the reduced rent 
would be illusory, as each case must depend upon its 
special facts and the decision of the question would 
ultimately depend upon the circumstances of each 
estate. A I R 1952 Mad 203, Rel. on. 

Further, if the restriction is in itself reasonable the 
fact that it will have certain repercussions on another 
law (for instance, on the compen. *tio.i to be paid 
under the Jagirdari Resumption laws) cannot be a 
ground for holding the Amendment Act uncomtitii- 
tional. 

‘An enjoyment of the property' in the case of land- 
holders does not mean an absolute right to charge 
from the tenants whatever they like or to eject old 
tenants whenever they like and to keep new tenants 
on whatever tt ms they I'ke. It only means enjoy- 
ment of the land in accordance with the laws that 
may regulate the relationship between landholders 
and tenants. 

Thus collection of such rents as would be lawful 
would be full enjoyment of the property, and simv. 
larly, occupation by te tants according to law, even 
against the will of the landholders or taking of new 
tenants on terms and conditions permissible by law. 
but not in excess thereof would also be full enjoy- 
ment of the propeity. A I R 1952 Mad 203, Relied 
On. Raj Sahiban Shersingh v. State of fiajasthan, 
1954 Raj L W 296 : I L R 0954) 4 Raj .365 : A I R 
1954 Raj 65 (70, 72. 73, 74, 77) (Pt F) (Prs 26, 35, 40. 
41. 43. 55.81) (FB). 

Rajasthan (Protection of Tenants) Ordinance (9 of 

1949). 


Alt. 19 (l)(f) — Rajasthan (Protection of Ten- 
ants) Ordinance (9 of 1949) —Validity. 

It cannot be said that the provisions of the Ordi- 
nance 9 of 1949 are repugnant to Art. 19 (l)(f) in that 
they oblige the land, owners to keep tenants on their 
lands, thereby preventing them from themselves culti- 
vating the same. The object of the Ordinance, is 
clearly not to put a restriction on the right of an 
Owner to himself cultivate the lands, but to prevent 
him when he had inducted a tenant on the land from 
getting rid of him without sufficient cause. Such a 
law cannot be said to be unreasona!)le. The impugned 
Ordinance is an emergency legislation of a temporary 
character, and, that is a factor to be taken into ac- 
count in judging of its reasonableness. (1920) 65 Law 
Ed 965 and A I R 1950 S C 211; 1950 S C J 528, Rel. 
On. Inder Singh v. The State of Rajasthan, 1957 SC J 
376 I 1957 S C A 735 I 1957 S C R 605 ; AIR 1957 
SC 510 (517) (Pt F) (Pr 15). 

Arts. 19 (1) (f) and 226 — Mala fide order of 
Covernment under colour of law — Order cancelling 
pr'*- partition tenancy rights without inquiry and real- 
lotting them to another — Legality. See Ibid, Art. 226. 
AIR 1956 Raj 139. 


'Art* 19 — Rajasthan Tenants' Protection Ordinance) 

S. 7 — Validity — The restriction was reasonable and 
it was in the interest of general public. See Ibid, 
Art 14. 1952 Raj L W 163 : I L R (1951) 1 Raj 770 t 
AIR 1953 Raj 53 (DB). 

Rajasthan Tenancy (Second Amendment) Act (28 of 
1956). 

Art. 19 (1) (f), (5) — Rajasthan Tenancy (Second 

Amendment) Act (28 of 1956), S. 4 — Validity — S. 4 
violates Art. 19 (1) (f) and is not saved by Art. 19 (1) 
(£)— Section not validated by S. 3 of Rajasthan Ten- 
ancy (Amendment) Act (12 of 1964). A 1 K 1903 Raj 
72; A I a 1954 S C 282, Rel. on. 1964 Raj L VV 512 • 
I L R (1964) 14 Raj 935 s A I R 1965 Raj 54 (56 57, 
58) (Prs 5. 10, 11, 14, 15, 18) (DB). 

Saurashtra Barkhali Abolition Act (26 of 1951). 

Art- 19 (l)(f) — Cash annuity to Barkhalidar under 
S. 18, Saurashtra Barkhali Abolition Act (26 of 1951) 
— Reduction of annuity without hearing Eirkhalidar 
—No right to property is affected by reduction— R. 17 
must be presumed to have received President’s assent 
Sc3 Tenancy Laws — Saurashtra Barkhali Abolition 
Act (26 of 1951), S. 18. I L R (1965) Guj 1039 : A I R 
1966 Guj 200. 


Saurashtra Gharkhed, Tenancy Settlement and Agri- 
cultural Lands Ordinance (41 of 19-i9}. 

• — r — Tenancy Laws — Saurashtra Ghar- 

khed, Tenancy Settlement and Agricultural Lands 
Ord:nance (41 ot 1949), S. :j5 is unconstitutional and 
void, iee Tenancy Laws — Saurashtra Charkhed, 
Tenancy Settlement and Agricultural Lands Ordi- 
nance (41 of 1049), S. 35. AIR 1952 Sau 59 (SB). 

Tanjore Tenants and Pannaiyal (Protection) Act 
(14 of 1952). 


* ^rt.l9(l)(f) Tenancy Laws — Tan/ore Tenants 

and lan.iaiyal (Protection) Act (14 of 1952), Ss 7 
and 8 — Extension of term of tenant of land beyond 
period 6xed by coatract-Validity. See Ibid, Art 14 
AIR 195S Mad 608 (FB). 

— Arts. 19 ( 1) (f) and 19(5) — Tanjore Tenants and 
Pannaiyal (Protection) Act (14 of 1952). Ss. 6 and 12 
—No Contravention Art. 19 (1) (f)-Provisions can 1 - 
upheld under Art 10(5). See Tenancy Laws-Tanjore 
lenantsaKl Pannaiyal (Protection) Act (14 of 1959 ^ 
S. 6. AIR 1954 Mad 51 (DB). 

Land Revenue and Land Reforms Act (43 of 

19-T^aDcy Laws-Tripura Land Revenue 

(-13 of I960), Chap. 11 and 
S. 134 (1) violation ot Arts. 14, 19 and 31 ot Consti. 
tution ''annot be urged in view of Art. 31-A. See Fen 

- nf TJfln’ P r U •^'-‘veniie and Land Reforms 

Act (4o of 1960), Chap. 11. AIR 1963 Tripura 1. 

^1952)^*°^ Reforms (Supplementary) Act (31 of 

® 19— State's granting adhivasi rights to tre^- 

passer— Arts. 19 and Sl^f Constitution not infringed 
See Tena.icy Laws-U. P. Land Heform.s (Supnlerfen 
tary) Act (31 of 1952), S. 3. AIR 1964 All 213 (FB). 

property under Consti. 
tuhon by authority of law - U P I anrl 

(Regulation of Transfers) Act ( 1 5 of 19 52) 

(Tenancy Laws - U. P. Land Reform, k L ' ^ 

tary) Act (31 of 1952), S. 1) -Validity. 

Citizens of India can be deprived of nrAn«rf,. , j 
the Constitution by authority of law and if the enac7 

uncorstitutional, it cannot be argued thartL’^law 
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militates against the fundamental lights of citizens 
guaranteed to them under Art. 19 (1) of Ihe Constitu- 
tion. Hence U. P. Act 15 of 1952 and U. P. Act 31 of 

80 od and valid. 1957 All L J 698 ; 

703 : I L H (1957) 2 All 320 i 
AIR 19o7 All 549 (552) (Pt D) (Prs 11. 12) (DR). 

[Overruled on another point in AIR 1963 S C 1449.] 


U. P. Tenancy (Amendment) Act (10 of 1947). 

-—Arts. 19. 31, 366 — Government of India Act 
(1935), S. 299 U. P. Tenancy Amendment) Act TO 
of 1947). S 27 - Provisions of S. 27 of U P. \ct are 
void He-instatement of ejected tenant under 
b. 27, is not "acquisition" uithin n.eaning of S. 299, 
Government of India A :t and Art. 0. of the Constitu- 
tion - U. P. Act is existing law and is saved — Rights 

tenant are not infringed. 
See Ibid. Art. 31. AIR 1961 All 191. 


West Bengal Bargedars Act (2 of 1950). 

" Art. 19 (1) (f), (5) — Unreasonable procedure — 

West Bengal Bargadars Act (2 of 1950), S. 5 (1) (a) 
Proviso. V / V / 

The proviso requiring the Board’s order for termi 
nation of Bargadar’s cultisation o i the ground o 
owner s desire under S. 5(ij(a) of the Act 2 of 195( 
IS not an unreasonable procedure which com js withii 
the prohibition of Art. 19 (])(f) read with sub- .Art o 
thereof under the Constitution. 89 Cal L J 15:56 Ca 
V N 325 : A I R 1952 Cal 184 (187) (Pt E) (Pr 17 


West BengT Estates Acquisition Act (1 of 19:,4). 

“ Art. 19— Tenancy Laws — West Bengal Estates 
Acquisition Act (1 of 1954), S. 52 - Constitutional 
validity— Expression ‘modiacation’-Meaning of. See 
Tenancy Laws— West Bengal Estates Acquisition Act 
(1 of 19o4), S. o2. (’63) 67 Cal W N 129. 


1 s C W B 805 I (1965) 2 8 016! ( 1904 ) 

7 S C R 756 : AIR 1965 SC 314 (315, 316) (Pr 4). 

Art. 19 — Custom of pre-emption — Validity. See 
Ibid, Art. 13. 1965 All L J 1178 : A I R 1966 All 271. 


^Art. 19 (1) (f)— Pre-emption -Suit for — Consti- 
tution of India, Art 19 (1) (f) — Custom of pre- 
emption based on vicinage violates fundamental 
rights guaranteed under Art. 19 (i) (f) of Constitu- 
tion- Suit based on such custom is not maintainable. 

Even though the claim in a suit is based on a 
custom, if the cuTom itself is inconsistent with the 
^ndamental rights guaranteed under Part II ' of the 
Constitution that custom would have to be held void 

enforced. The custom of pre-emption 
based cn vicinage imposes ^n unreasonable restriction 
on the rights guaranteed under Art, 9(1) (f) of the 
Constitution of and a suit for pre-emption, when 
based on such a custom, is not mainiainable. A I R 
1962 S C 1476. Rel. on. 1963 All L J 1016 r 1964 All 
W R (H C) 51 : AIR 1964 All 372 (373) (Pr 2) (DB). 

Art. 19 (5) — Right of pre-emption based on 

vicinage amounts to reasonable restf’ction on right to 
hold property — Not vc'd on coming into force of 
the Constitution — Mahomcdun Law. 1961 All L J 
916 : 1961 All W R (II C) 707 : I L R (I9fi2) 1 All 
87 : AIR 1962 All 199 (207) (Prs 45, 47 (DB). 

[Reversed in AIR 1965 S C 314.] 


Art. 19 (1) (f) — Suit for pre-emption pending 

c.t time of coming into force of Consf-itution — Right 
to obtain decree for pre-emption not affected by 
Constitution. See Ibid, Art. i3. AIR 1958 All 419 
(DB). 


Art. 19 (1) (f) — Custom of pre-emption — \’ali- 

dity* See Pre-emption— Custom— vVajib-ul-arz \ I R 

1955 N U C(All) 2748. 


54. Pre-emption* 

Customary law. 

® Arts. 19 (I) (f)^ ^9 ( 5 )^ jL 3 — Pre-emption oi 
ground^ oi vicinage by custom — It is unreasooabl 
restriction - "Law" in Art. 13 (3) (a) and Maw ii 
force in Art. 13 (3) (e). AIR 1962 All 19^1. Reversed 

statute law is concerned AIR 1902 S ( 
1470 decides that a law of pre-emption based, oi 
vicinage is void. The reasons given by the Suprem 

Court to hold statute law void appiv equallv to ; 
^stom. Custom as such is affected by Part III of th 
Constitution dealing with fundamental rights an< 
particularly Art. 19 (1) (f). The dehnition of thi 
phrase "laws in foice" in Art. 13 (3) (b) is an inclu 
SIV3 dehnition and is intended to include laws passe( 
or made by a Legislature or other competent autho 
nly before the commencement or the Conslitutioi 
irrespective oi the fact that the law or any pare there 
of was not in operation in paiticular areas or at all 
u ® L®*- words, laws, which were not in ooeratior 
though on the statute book were included in th 
phrase "law in force". But Ihe definition does not ii 
any way restrict the ambit of the word "law" in th 
first clause as extended by the definition of that won 

R merely seeks to amplify it b; 
something which, but for the secon( 
debnition, would not be included by the first defini 

V^5* usage hiving in the territory o 

India the force of the law must be held to be con 
templated by the expression 'all laws in force.' Th 
customary law of pre-emption on the ground o 
vicinage imposes unreasonable restrictions cn th 
right to acquire, hold and to dispose of proper! 
piaranteed by Art. 19 (1) (f) of the Constitution am 
IS void. AIR 1962 S C 1476, Foil. AIR 1902 All 19S 
Reversed. Sant Ram v. Labh Singh, 1964 All L 


1 Art. 19 n ) (f) — Scope — Law of pre-emption — 

Validity— Right of pre-emption resting upon custom 
and acquiiing force of lex loci — Not rendered void 
by Art. 13 read with Art. 19 (1) (f). 

Extensive though the r^ght of pre-emption con- 
ferred by the Mohamroadan Law and by the custo- 
mary law may be, it does not vioiate the provisions 
of Art. 19 (1) (f) ot the Constitution. 

Article 10 (1) (f) doe^- not give a citizen a larger 
right to hold or dispose of property than what the 
citizen po,>seiscd in that property before the Consti- 
tution came iulo force. Thus, where prior to the com- 
mencement of the Constitulioi, a person holding 
certain property had restricted rightstotheenjov- 
ment thei jof because of the personal law governing 
the person or because the property was inalienable 
by custom he would not get the property freed from 
those restrictions merely as a consequence of the 
coming into operation of the Constitution. What 
Art. 19 (1) (f) guarantees is a right to hold the pro- 
perty in lilt' right to wh’ch that property was acquir- 
ed or owned by the individual and to dispose of that 
property. The right to dispose of property has not 
been taken away by the ensto n of pre-emption. This 
custom has merely placed restrictions on the right 
to sell property and certain person or persons have 
been given a preferential light to purchase the pro- 
perty from the owner thereof. 

Where the right of pre-emption rests upon custom, 
it becomes the lex Icci or the law of the place and the 
right of pre-emption attaches to the properlies situat- 
ed in that place. Wherever the custom of pre-emption 
prevails, the properties wore subject to the burden of 
pre-emption before the commencement of the Con- 
stitution. This burden was not in any way removed 
or taken away by Art. 19 (1) (f) of the Constitution. 

I L R (1960) Bom 862 t 62 Bom L R 574 : 1960 Nag 
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L J 493 ; AIB 1960 Bom 552 (554) (Ft B) (Prs 7, 8, 9) 

(DB). 

— Arts. 19 (1) (f), (5) and 13 — Liaw of prc emption 

— Right of pre-emption on ground of vicinage — 
Validity — Infrii ges Alt 19(lT(f) and is not saved 
by Art. 19 (5) — , Muhammadan law — Pre emption 

— Nature of right). See Ibid, Art. IS. AIR 1956 Hyd 

120 . 

• Art. 19 (1) (f)— Violation of— Law of pre-?mp- 

tioD in Hyderabad — Validity. See Constitution of 
India, Art.'lS AIR 1954 Hyd 161 (FB). 

Art. 19 (1) (f) - Pre-emption ground of conti- 
guity is not an enforceable right as it violates funda* 
mental rights given by Constitution. 1965 Kash L J 
190 : AIR 1966 J & K 89 (92) (Pt A) (Pr 13). 

• Art 19 (1) (f) and Cl. 7 (as added in J. and K.) 

and Art. 13 (1). 

Right of pre-emption based on vicinage — Right 
imiDses unreasonable restriction on power of aliena- 
tion and is not saved by Cl. 7 also. A I Pi 1955 
J. andK. 25 (FH) held Overruled in view of AfR 
1962 S C 1476; AIR 1965 J and K 27, Approved; AHI 
19^2 SC 1476 Foil. Master Sewanath v. Faqir Cliand, 
1965 Kash L ! 105 : A I R 1965 j & K 62 (68) (Pt E) 
(Prs 37 to 40) (F B). 

Arts. 19 {II (f), 372— Bight of pre-emption under 

Muhammadan Law — Legality of. 


— Art. 19 - Pre emption — Custom — Prior to 
Constitation custom of pre-emption was not unrea- 
sonable. ILR (1956) 6 Raj 197. ^ 

“4rt. 19 (1) (f) and (5) — Right of prc emption 

conferred by custom upon ‘Shafi-i sharik’ is a valid 
right. 

The claim of pre-emption, whether permitted bv 
law or custom, is a restriction on the right to acauir© 
and hold property guaranteed by Art. 19 (h (L But 
the operation of the existing Jaw of pre-emption 
(which, IS the present case, is by custom) conferring 

a right upon ‘ShaS.i-sharik’ to claim the house sold 

in pieterence to a stranger, is a reasonable restriction 
on the right to acquire, hold and dispose of prooertv 
and IS valid even after the commencement of th^ 
Comtitution of fndia. Case law, Kef [Lj{ (igejer) -■ 
Raj 650 : 1956 Raj L VV 336 : AIR 1955 
(140, 141) (Pt B) (Prs 3. 6) (DB). ^ 

• ~ Pre-emption - Customary 

right ot-',alKlity (Pre-emption \ aliditv of right^ 

The emstom of pr-. emption which aJlo.vs an owner 
ot a'j)uining:p operty to claim possc-SMon of n oro 
per ty sold only on the ground oi li 'inc, the owner of 
the ddio oing pr.iperty is ,ii\ did as being coi trarv to 
the provisions of Art 19 , t) of the ConstituHon 

' Amarsingh ILP 

/ I {'. \ A 4 . I (f - ,4 n - a . .. . -..s - . . O ' A1_(K 


(1954) Ka, M .* 1954 Raj u VV 204 : Ml 1054 R 5 
UK)(l0 ;)(RcjJ(Pr 22): (FB). ^ 


Ine fundamental rights guarant-ced by Art. 10 (1) 
(f) are subject to reasonable restr’ctions and it is not 
an absolute r'ght. All customary law including the 
personal law is preserved by Art. 072 of the Consti- 
tution. Hence, Art. 19{l}(f' is no bar to the custo- 
mary right of pre-emption cvercisable uader tin? 
Mohammadan law. .MR 1954 S C 417 and ohscrvatK)i» 
of Patanjali Shastri, C. J 1958 M P C fSS : 195S 
M P L J 4 i9 : 1958 Jab f. J 554 : AIR 1958 .\ladli 
Pra 423(424, 425) (ft B) (Pr 0). 

Art. 19 (1) (f)— Law of pre-emption on ground 

of vicinage is uncoustitutioual. 

Whatever may be the basis of the law of pre-emp- 
tion, in anv part of the country, whether cu.stom;*ry 
or stalncoi V the hw, so far as the riglit of 
tion on tlie ground of vicinage is concerned is nn- 
coQstitutioiii*!, because the restriction that it seeks to 
impose upon the free power of cli >posa! cannot be 
regarded as reasonable. .AIR 1962 Pat 125 (I’B) held 
Overruled by AIR 1962 S C 1476. 1963 B L J R 67 : 
AIR 1963 Pal 144 (145) (Pr 4) (DB). 

• Art. 19 (1) (f)—Pre emption, right of, is not hit 
by guarantee conferred by .Art 19 (l)(f) and is consti- 
tutional. AIR 1962 Rat 125 (RH). Foil, \athuni Ram 
V. Copinath, 1962 B L J R 2.^3 i ILK 41 Pat 144 i 
AIR i962 Pat 226 (22?) (Ft A) (Pr 4) (FB). 

■ Arts. 19 (1) (f) and 19 (5). 13 (1) — Custc- 

rnarv law ol pre-emption is not void — Right of pre- 
emption is attached to land — Vendee takes subject to 
this right. See Ibid, Art, 13 (1). AIR 1962 Pat 125 
(F B). 

—Art. 19 — Law of pre-emption — Constitutional 
validity. 

The part of the law of pre emption which gives 
preferc ice to a pariner in the house over a partner in 
the mansion and to a partner in the house over a 
partner in the party wall even when they are both 
CO sharers belonging to the same class is an eminently 
reasonable one. It is not hit by Art. 14 or 19 of the 
Constitution See Ibid, Art. 14. ILR (i960) 10 Raj 75. 

—Art. 19 (1) (I)— Pre-emption on grounds of vici- 
nity only — Right of — Reasonable restriction. See 
Ibid, Art. 13. AIR 1957 Raj 182. 


Agra rre-einpii*.)n .\ct (U of 1922), 

'T7 'tVe '- A? 1 re-cniption Ac:; 

. If oJ Tivii - \ uiKt ty - Act Imlc nor ;ndii,i af L 

'.oictitnlion. See /bid, Art. 1:; . 1) .yp; 24 ) 

Ajmer Luv.s Rr^gulathin (3 of 1877). 


I 


-Alt. !!)(!)() C;i, ‘Ardly’ of ,S. 9 of ..ijuier Law- 
.egu.atmn ^.S^T,) read wiKi privi.-ion of drai" ir 

ots i. not yahdiimlor Constitution - bnit hastd on 

C l. ordly cannot .succeed — Hiylit of r'rp rmntion— 

h“5r>1) dm''*' 

.\!war .State Pre-emption Act. 

• <1^ (f) — Bights to acquire, hold ancS 

i*-‘'-'-Jnption Acr 

— \ alidity. 

, 'V obtaining at nre.sent is that 

Art I J ,i) u ' can be iiivokea even iii ca-es where t'l 

capacity of a citi/.en to a quire, hold ind disrobe of 

the property is not involved but his rights to ac- 

quire, hold and dispo.se of the propmy in question 

are o,.ly involved on the ground that the restrictions 
imposed liy the Legi.sluiure invade his concrete rights 

in the Prop'-rty. 1 herefore . he rights of a citizen to 

acquire hold and dispose of the the propert- a. 
guaranteed unue. Art 19 (1) (f, of tlie sJon(titution 
are infringed by the Alwar Act. N'afhuram v Tatmm 
1960 B." L VV 162 . I L 1! (1960/ 10 Rai 4^3 f Am 
1960 haj 125 (131) (Pt A/ (Prs 17, 18) (SB) ' 

• 77'^"*’ R U)(f)-Ownership of some Jand in patti 
— Ownership does not fur.iisn any ground of nra 

emption - Alwar State Pre-emption Ac^t (7 of lOAffi' 

.S. 15 (c). Nathuram V. Patram 1960 Ra L W 

ILR (1960) 10 Raj 443: : AIR 1960 Ra? 125 mV 
132) (PtB) (Pr20)(6B). ’ " 


- Art. 19 (1) (f) -- Reasonable restriction- Pre. 
emption on basis of vicinat,e or contiguity— VaUrfir J 
-^(Alwar State Pre-emption ^cf lTVf iS> 

be'^pheld'as vahd under Art 
the last which provides that the period wh^o?* 
immovable property contiguous to th p * V 

should enioy the rig'ht of pre-em^Lon^ ^^^rrSfS 
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pre-emption on the vicinage or contiguity is void as 
infringing Art. 19 (1) (f) of the Constitution. Nathu- 
ram v Patram, 1960 Raj L W 162 : ILR (1960) 10 
Rai 443 : AIR 1960 Raj 125 (132, 133) (Pt C) (Prs 24. 
26) (SB). 

• -Art. 19 (1) (f) — Sale taking place'before com- 
ing into force of Constitution — Right of pre-emptor 
to enforce his right to pre-empt — (Alwar State Pre- 
emption Act (7 of 1946), Ss. 15 and 16) — AIR 1954 
Rai 231, Overruled. Nathuram v. Patram, ILR (1960) 
10 Rai 443 t 1960 Raj L W 162 : AIR 1960 Raj 125 
(134) (Ft D)(Pr 291 (SB). 

• Art. 19 (1) (f) — Scope — Custom relating to 
pre-emption prevalent in 'Jaipur City — Validity 
of —(Alwar Stale Pre-emption Act (7 of 1946), Ss. 15 
end 16). 

Under the custom relating to pre-emption preva- 
lent in the Jaipur City, a co-sharer is not entitled to 
share equally with the vendee in Cjse the vendee is a 
co.sharer and the pre-emptor has no preferential 
right. Such custom is void after the coming into force 
of the Constitution. Nathuram v. Patram, I960 Raj 
L W 162 t ILR (1960) 10 Raj 443 : AIR 1960 Raj 
125 (135) (Pt E) (Pr 36) (SB). 

Art. 19 (1) (f) — Scope — Right of pre-emption 

under Alwar Slate Pre-emption Act — Whether hit. 
See Ibid, Art. 14. AIR 1959 Raj 78. 

Arts. 19 (1) (f) and 14 — Law of Pre-emption — 

Alwar State Pre-emption Act (7 of 1946), S. 15— 
Validity. 

The right of pre-emption is a weak right, and must 
subsist not only on the date of the suit, but also on 
the date of the decree. The preferential right to 
purchase allowed by the Alwar State Pre-emption 
Act to callaterals based merely on relationship with 
the vendor is obviously a personal right and not a 
right which may : in with the lands. It is not a 
reasonable restriction on the right to acquire, hold 
and dispose of property granted by Art. 19 (1) (f). 
AIR 1954 Raj 100 (FB), Rel. on. It is also hit by 
Art. 14 of the Constitution. AIR 1954 Raj 195, Rel. 
on. 1957 Rai L V/ 219 i AIR 1957 Raj 203 (203, 204) 
(Pt B) (Pr 7). 

Art. 19— Validity of S. 16, Alwar State Pre emp- 

tion Act. 1946. See Alwar State Pre-emption Act (7 of 
1946), S. 10. AIR 1954 Raj 285. 

Alwar Revenue Code. 

Art. 19 (1) (f) — \lwar Revenue Code, S. 129— 

Right of pre-emption — Preference given to colla- 
terals— Right is void. 

The preferential right to purchase allowed to col- 
latarals by S. 129 of the Alwar Revenue Code on 
account of relationship as against strangers is not a 
reasonable restriction on the right to acquire, hold 
and dispose of prof^^rty granted by Art. 19 (1) (f) of 
the Constitution and as such is void. AIR 1954 Raj 
195. Foil. 1956 Raj L W 528 : AIR 1955 Raj 144 
(144) (Pr 4). 

Berar Land Revenue Code. 

• — Art. 19 (1) (f). (.5) — Law of pre-emption con- 
tained in Ch. 14 of Berar Land Revenue Code (1928) 
— Validity. 

Chapter 14, Berar Land Revenue Code has engraft- 
ed the rules of pre-emption on the land tenures in 
Berar covered by that chapter. Hence, the property 
covered by that legislation is a peculiar kind of land 

tenure which has be 2 a created by the State. Such a 

tenure with its peculiar limitations is property, cap- 
able of being held and disposed of like any other 
roperty with its own limitations. Such a property 
oes not infringe the provisions of Art. 19(1) (f) of 
the Constitution* 


Assuming for the sake of argument that the provl. 
sloiis of Art. 19 of the Constitution are attracted to 
the law impugned, the provisions of Ss. 179 and 184 

in Ch. 14 clearly indicate that the rules of pre-emp- 
tion laid down in that chapter are mainly and pri- 
marily intended for the beuefit of the occupants or 
co-occupants, with a view to consolidation of hold- 
ings. Thus, there are unmistakable indications in the 
law itself that it was intended for the benefits of the 
class of persons coming within the category of 
‘occupants* and for ensuring that the land held by 
them did not bv divisions and sub-divisions become 
uneconomic holdings to the detriment of the interest 
of the community as a whole. Hence, those provisions 
viewed even as restrictions on the exercise of the right 
to acquire, hold, and dispose of property must be 
adjudged to be reasonable. AIR 1954 S C 92 and AIR 

1954 S C L19, Foil. Ramchandra v. Janardan, ILR 
(1955) Nag 378: VIR 1955 Nag 225 (229,230) (PtC) 
(Prs 17i 18, 29) (FB). 

Bhopal Pre-emption Act (3 of 1934). 

Art. 19 (1) (f) — Pre-emption law — Bhopal Pre- 
emption Act (3 of 1934/, S. 11 Sixthly— Right of pre- 
emption on ground of vicinage within limits of uroan 
area — S. 11 Sixthly offends Art. 19 (1) (f) and is void 
from commencement of Constitution. AIR 1960 Punl 
196 (FB) and AIR 1954 PunjSS <FB), Not foil. 1961 
Jab L J 368 : 1961 M P C 319 i 1961 M P L J 779 t 
ILR (1961) M P 718 ! AIR 1961 Madh Pra 311 (311. 
312) (Prs 2, 4) (DB). 

Alts. 19 (1) (i) and 19(1) (f)— Bhopal Pre-emption 

Act (1934), S. 11 (6)— Section 11 (6) of Bhopal Act 
giving right of pre-emption by vicinage is void : AIR 
1958 Madh Pra 423, Dissented from. See Ibid, 
Art. 13 (1). AIR 1960 Madh Pra 191. 

Gwalior Pre-emption Act. 

• Art 19:(1) (f) and (5)— Gwalior Pre-emption Act 

(1992 Sm.), S. 12 (ll, (5) and (6) — Infringement of 
fundamental right by exercise of right of pre- 
emption -Restiiction, whether reasonable* 

Per Full Bench — Sub-sections (1) (pre-emption by 
co-sharers), (5) (pre-emption by pjrsons holding a 
dominant or servient tenement) and (6) (pre-emption 
by vicinage) of S. 12, Gwalior Pre-emption Act, 
Samvat 1992, infringe the fundamental rights of the 
vendor and the vendee under Art. 19 (1) (f). 

Per Dixit and Chaturvedi, JJ. — The restrictions 
imposed by sub-s. (8) (pre-emption by vicinage) of 
S. 12, Gwalior Pre emption Act. 1992 Sm. are not 
reasonable; but the lestriction.s imposed by sub ss. (1) 
(pre-emption by co-sharer), and (5) (pre-emption by 
persons holding a dominant or servient tenement) of 
that section are reasonable and saved by Art. 19 (5) of 
the Constitution. 

Per Nevaskar, J.— Restrictions imposed by the law 
of pre-emption in the case of right of pre-emption by 
co-ownership are reasonable and the law does not 
therefore, run contrary to Art l9(l)(f)of the Con- 
stitution. But the restriction imposed on the right 
guaranteed under Art. 19 (1) by reason of right of 
pre-emption based on the ground of easement and 
vicinage cannot be said to be reasonable. Babulal v. 
Gowardhandas, Madh BLR 1956 Civ 1 : Madh BLJ 

1955 H C R 1905 i AIR 1956 Madh Bha I (9 11) 
(Pt B) (Prs 20, 37, 38. 39) (FB). 

J. and K. Rights of Prior Purchase Act (2 of 1993 
Samvat.) 

—Arts. 19, Cl. (7) and 19 (1) (f ) (as added in Jamznu 

and Kashmir). 

Clause (7) is not retrospective— J. & K. Rights of 
Prior Purchase Act (2 of 1993), S. 15. Sixthly— Right 
of pre-emption in respect of urban immovable pro- 
perty and house property— Right based on vicinage— 
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CJtnse Siithly of S. 15 is void. AIR 1963 J & K 27 

<S8 29) (Pr 3) (DB). 

Art. 19 (1) — Right of Prior Purchase Act (2 of 

1998 Smt.), S. 14 (c) firstly Validity - Restriction 
imposed under is reasonable and hence valid. 

Section 14, Clause (c), fintly, of the Right of Prior 
f urchase Act, conferring right of prior purchase on 
-n owner in the Mahal is intended to preserve inte- 
^ty of the village and the village community. It 
-^nnot be held to be unreasonable restriction on the 
rieht to dispose of property. The provision is valid. 

1962 Kash^L 1 123 : AIR 1963 J&K 14(14, 15) 
‘<Pt A) (Pr 2 ) (DB). 

Morwar Pre-emption Act (1922). 

•Art 19 (1) (f) —Section 3. third clause of law of 
'pre-emption in Marwar — Validit\ — Pro-emptmu 
based on victnage has become invalid 
l954 RaiLW292 : lLRtl954) 4 Rai 310: AIR 19o4 
Hal 231 (232) (Pt A) (Pr 3) (DB). 

Art. 19— Law of Pre-emption in Marwar — S- 3. 

third clause— Decree for pre-emption, aft^rcomirigmto 

force of Constitution cannot be given. 1054 L vV 
292 r ILH (1954) 4 Raj 310 : AIR 1954 haj 231 '23-, 

■2331 (Pt B) (Prs 4, 5. 6, 10. 11) (DB). 

Art. 19 (1) (f) Law of pre emption - V iliditv. 

See Marwar Pre-emption Act (1922), S. (2). AIK 
1954 Fai 195 (DB). 

PuDjah Pre-emption Act (1 of 1913). 

• —Art. 19(1) (f) and Art. 19 (5) - Puniab Pre- 
emption Act (lof 1913) (before its amendmeiP m 
19H0). S. 15 (cl, Thirdly - Restriction placed on 
right of vendor in regard di.spasa 
•cultural land — Restriciion is reasonable b. l.> (c;, 
Thirdly, is valid. 

The expression 'estate* which is used in cl. (c), 
Thirdly, of S. 15 of the l^unijh Pre-eni[)tioii \ct, 
1913 IS not deSiied by the Act bat by reason of its 
S. 3(0), the deHiiition in S. 3 of the Puniab Land 
Revenue Act 1887, is attracted to it. Heading the 
■definition of the term ■e^.tate’ as given lu v o 'd the 
Put jab Land Revenue Act with b. 61 ol that Act, it 
will be seen that an 'edate' is a ui.it of assessment 
and there is a joint and several lial> nty on persons 
Owning land within the 'Cbtate* to pay the entire 
assessment due on the estate unless a holding or us 
Owner is exempted by a notiOcation issued under 
S. 01 (1), Proviso (a) of the, Punial) I ind Revenue Act 
from his liihility tor any part ol the Luid Revenue 
for the time being as assessed on the edate except 
that part which is payable in respect ol he holding. 
Thus though it IS not really the caseui a co-slurer. 
it is somewhat akin to that of a cosharer liecaiive or 
the joint liability tor payment oN dkI revenue. 1 he 
provision, ther^-fore contained in S. lo (• ), I hirdly, 
of the Punjab Pre-emption Act (as it stood oelore its 
amendment in 196J) vesting th righr of pre-emption 
in respect of agricultural land in the owners ot the 
estate, though restricts the right of the vendor in res- 
pect of the disposal of his property, yet the restnt> 
tion is a reasonable one and not repugnant to Art. ly 
of the Constitution ot India. Ram barup v Munshi, 

65 Punj L R 531 : 19G3 S C R, * '1963 H SCR 
858: AIR 1963 S C 553 (55J, 560. 561) (Pt D) 
(Prs 17, 18, 19.22). 

• -Art. 19 (1) (f) and Art. 19 (5) - Punjab Pre. 
emption Act (I ol 1^13 (before iis amendment by 
Punj Act 10 of 1960). S. 15 (a) (and after amend- 
ment), S. 15 (1) (a) - Pre-emption restricts right 
given by Art. 19 (1) (f) - However provisions in 
S. 15(a). whether bef .re or after i^s amer.dment, 
do not transgress limits of reaso- ableness required 
by Art. 19 5) — Punjab Pre-empHon Act is valid. 

The right of pre-emption granted by S. 6 ot the 
Punjab Prt-emption Act, 1913, is a restriction on the 

[Vol. 4 ,] Fn. D. 7. 


right 'to hold and dispose of proper^ on Part of 
the ven-lor-the right guaranteed by Art. I9(') (t) 
of the Constitution Tne grounds for upholding 
S. 15 (a) as reasonable and in the interest of the 
genera' public, alter eliminabng the others enumerat- 
ed in AIR 1954 Punjab 55 (FB), resolve into two, 
Damel>.(I) to pres* rve the integrity of the village 
and the village communitN ; and (2) to implement the 
agnatic rule of succession. The objective unHedying 
the tir‘t grouud is prima facie reasonable. The other 
ground, nam- ly. that the next in succession should 
hue the uhaace of retaining the property in he 
family will su-tice to render the restriction reiso- able 
and in theinterest of thegeneral public within Art. 19 
(5) of the Constitution. 

The provision ^ contained in S. 15 (a) of the * unja i 
Act as it ori^inilly 'tood.as well as in the mf> 'i led 
form ill which it has been re enacted as S 5 (1) (i) 
do not transgress the 1 inits of re-i^Onahleues ■ n-.joir- 
ed by Art. 19 lo) d the C iri^tilution AIR I9‘i4 Rij 
19.5, D sting Run Samp v. .Mun^hi. 65 Pun I- R "3li 
1963 S C D 72S : I 1963) 3 S " K 85S : \ I R 1963 
SC -553 (5)1, 562, 563) (Pt FJ (Hrs 23, 25.26.27, 
2S 29). 

• Arts. 19 (.5). 19 (1) (f)-Pu‘-emption-L:iwof— 

VaR lity Whether reJ^ofJJ bli- r. stn tion on lun ui- 
ment.il righ to hold pi ty — Rewa State Pte- 
emption Ai.t ( 194'^‘). S 10 — Pui jab i rt pi i .n Act 
{I of 19131 S IH R rar Land Htveniu- Co de ( l-'2S), 
Chapter X V. S. 174 — C in^l ituti >ri of 'n iia. 
Arts 19 (l)(l). 19 (5) an 1 15; F N >. IR -f 1952 
(Vindh Pra ) Reve^^e 9 .MR p<54 Puh) 55 (FB) and 
A'R 1900 Pnni 19H(KR) ()verrult*<l. bee Pre-ciiipti iq 
-L aw ot - Validity. AIR 1962 S C 1476, 

■Art. 19 (5) and 19 (1) (f) — Reasonable redric- 


tio is — Law o( Pre-tiDption — See Punjab Pre emp- 
tion Act (1 of 1913), S. 1. AIR 1955 N U C (Him Pra) 
36S0. 

Art. 19 (1) (f) - S L5 and 16, Punjab Pre emp- 

tion Act — Sectio as are noMiltra vire. See Wniijab 
pre-emption Act (lof 1 )13), S. 15. AIR 1954 Pep»u 
180 (DB). 

Art. 19 (1) (f) Rikht of pre-emption — Is an 

aggteS'ive right — Nn etjuity in lavour of nri-?in,>tor 
— Right mu-t be strxd \ cor s^rued See Punja > IVc- 
emptionActC of Iwl'), S 4. IL M1961 2P.iui6l4. 

0 Art 19 (1) f) - Reasonable restriction — Pre- 

emption law Validity - (Punjab Pre emption Act 
(1 ot 1913), S. 16 sixthly). 

Th^ provisions cont ined in clausi '.Mvthb’ of 
S. 10 the Punjab Pre e npti-.n Art are not ult a vires 
the provisions ol Art. 19 (d tlie Coastitution in is- 
niiich as the redrictimo i. noosed bv the la v of pre- 
en p ion are not unr asnnab e. A'R H54 Panj 
(FB). Approved. Sjrdha R.im v. 11 iji Ah Inl M pid, 
62 Pun L R 2lU : AIR 1 969 Punj 196 ( 197. 21 2 <2) 

(Pt A) iPrs 2. 20. 22) (PB/. 

[Overruled in AIR 1962 S C 14 < 6]. 

\rt. 19 (5) — Scope — Pu ij ib Pre emption A-"t 

(1913), S. 10 — Validiry — Distinction bit v,-en light 

of pre-empti''n biscd in joint use and <> i « oot gui y — 
If reasonihlp rtstnedon. See Pun ab Peenpii>n 

Act (I ot 1913). S. 16 AIR 1958 Pimi 44 (DR). 

\rts. )9 (L (f) and 19 (5) — Punjab Pre-'^niption 

Act (1 of 1 d3) S 15 not ultra vires b.- • Piu.jaO Pie- 
emp ion Act (1 of 19133 S. 13. AIR 1953 P.mi 20. 

0 Art. 19 (1) (f) and (5) — Validity of Punjab 

Pre emption Act, Ss. 15 ai d 16 -Restrictions impose I 
by these Sections are in the iiPerest of g-meral puhl c. 
Hence these Secti ms are not ulrr.i vires. See Puniab 

Pre-emption Act (I of 1013) S 15. AIR 1954 I'unj 
55 (FB). 

[Overruled in AIR 1902 SC 1470]. 
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Rewa State Pre-emption Act (1946) 

Art. 19 (5) — Rewa State Pre-emption Act (1946), 

S. 10 — Validity. See Bewa State Pre-emotion Act 
(1946), S. 10. AIR 1956 Vin-Pra 9. 

Zabtai Shikmidaran. 

-—Art 19 (l)(f)— Law of pre-emption — Zabtai 
Shikmidaran, Ss« 12 and 14 " They do not infringe 
right under Art. 19 (1) (f). 

To limit the liberty of the purchase and sale of 
land ot anv particular class, with a definite object of 
welfare of such class may be permissible and con- 
sidered reasonble restriction w'hereas subjecting 
eveiy citizen to the restriction may not be deemed so 
Hence Ss. 12 and 14 of Zabtai Shikmidaran do not 
infringe the right conferred under Art. 19 (1) (f) of 
the Constitution; AIR 1954 Hyd 161 (FB), Distin? 

ILR (1956) Hyd 19 : AIR 1956 Hyd 47 (48) (Prs 3, 6) 
(DB)* 

55. Acquisition of lands. 

See also Ibid, Note 4. 

O — Art, 19 (1) (f) — Land Acquisition Act (1894) 
as emended bv ActSl ol 1962 — Validity — See Ibid 
Art. 31 (2). AIR 1964 S C 1230. 

? — Land Acquisition .Act (1894), 

S. 6 Constitutionality — See Land Acquisition Act 
(1894), S. e. AIR 1963 S C 151. 

• Art. 19 (1) (f)— Notification under S. 4 of Land 

Acquisition Act (1894) - Validity — Notification does 
not contravene Art. 19 ( 1) (f). AIR 1955 SC 41 and 
AIR 1957 S C 521, Foil. Babu Barkya Thakur v 
State of Bombay, (1961) 1 S C R 128 : (1961) 2 S C I 

392 : (1961) 2 S C A 425 i AIR i960 S C 1203 (iW) 
(Pt E) (Pr 13). ^ 

Art. 19 (5) — Land Acquisition Act (1894) S 17 

(1) — Section is rot violative of Art. 19 (1) (f) of Con- 
stitution— See Land Acquisition Act (1894), S 17 n\ 
AIR 1965 Ail 433. --"'U;. 

Alts. 19 (1) (f)* 19 (5) — Land Acquisition Act 
(1894), S. 6 (1) and (2) — Validity — Provisions do not 
violate Arts. 19 (1) (f) and 19 (5). See Laud .Acquisi- 
tion Act (1894), S. 6(1). air 1958 All 872. 

[Reversed on another point in AIR 1962 S C 764.] 

— 7 “ Art. 19 (6) — ‘Interest of general public’ — Ac- 
quisition for compajy — (Land Acquisition Act (1894), 
S. 6 (1).) * 

The fact that the acquisition is for a company does 
not necessarily imply that the purpose for which 
it is acquired is not one for the benefit of the entire 
public. AIR 1958 All 126 (132) (Pt H) (Pr 16). 

Art. 19 (1) (f) and (5)— Ss. 6 (3) and 17 (4). Land 

Acquisition Act. if ultra vires. 

Sections 6 (3) and 17 (4) of the Land Acquisition 
Act are not ultra vires as ofiending against Art. 19 
(1) (f)and (5). A I R 1952 Cal 554, Disting. A I R 

1958 All 126 -(134) (Pt K) (Pr 24). 

—Alt. 19 — Scope — Assam Acquisition of Land for 
Flood Control and Prevention of Erosion (Validation) 
Act, 1959 (21 ot 1900), Ss. 2, 3 — Scope — Act, if pro- 
vides for acquisition — Provisions relating to payment 
of compensation— Intention of Legislature - Validity 
of Assam Act 0 of 1955 — Acquisition of land prior 
to Act ot 1955 — Validation by Act of I960 — 
Effect. See Assam Acquisition of Land For Flood 
Control and Prevention of Erosion (Validation) Act 

1959 (21 of 1960), S. 2. AIR 1963 Assam 141 (DB)! 

Art. 19 (1) (f) — United Khasi Jaintia Hills 

Autonomous Districts (Management and Control of 
Markets) Act (5 of 1953) — Villagers holding market 
on land belonging to Government— Permissive user — 
District Council taking over management of market 
and right to collect toils under Act — No infringe- 


Art. 19 (1) (g), or 

Art. 19 (1) (f). ILR(1960) 12Assain26. 

358 - Land Acquisi. 
(1894) (as amended by Bombay Act 8 of 

1958) Ss. 4, 6, 3 (f) (2) — Validity of — Sections as 
amended by Bombay Act not ultra vires. 

Sections 4 and 6 of the Land Acquisition Act, 1894 
read with S. 3 (f) (2) as amen led by the Bombay 
Commissioners of Divisions Act, 1958 do not in- 

if “fk provisions of Arts. 19 (1) (f) and 19 (1) {ay 
of the Constitution. A I R 1983 S C 151 andciivil' 
Appeal No. 322 of 1991, dated 1.12-1981 (SC), Bel. 

able to^lhe or (g) is no longer avail- 

of aI? ^*’0 provisions. 

M « f ^ ® the Constitution and the proclama- 

the President in. 

October 1982. Neither S. 4 nor S. 8 of the Land 

f 

‘'nd (3) and 31(2) - Eminent 
f ^®‘t“'.*‘''0“~Applicability of Art. 19 (1) (f> 

Hnn a!/ Land Acquisi- 

194"8). S.i'(4?(a“;).‘*" 

emYneir ,1 ‘o® O’rercise of the power of 
ments ^PP*'®^ and the require- 

does* i i*® ®atis6ed. Article 19 (1) (f) 

aDDliPs^i ^ Article 19 (1) (f) 

to nroiirt "’^“® ‘^® entitled to a right 

right and restric- 

in Art ‘0,® within the term ■•acquisition’' 

the Bnm’nJ*" e.vercised under 

of Requisition Act is under the sphere 

Provide for 

condXr of A h3lT2r\n 'h® 

arises of Question, therefore^ 

on the eniovmm whether any restrictions placed 

lions as A?t reasonable restric- 

Art IQ/lWfi u - come into play and 

56 BomL R Qrr' ^ under Act. 

(Pr 4}? ^ ^ ^<56 : A I R 1955 Bom 271 (272) (Pt B> 

(^ oM^Bsq? Closing of Canals Act 

U valid ^ A Closing of Canals Act 

IS valid. See Ibid, Art. 31. AIR 1964 Cal 45. 

(i^uNitio^n^^* ^ 1 * r ' of West Bengal Land 

hfi igteTsTs" Acquisition) Act (2 of 1948). 

Estates AcquisitioD 

lands - Applies to KhLmahaf 

uneuiderl del, ‘rl'ty _ No excessive or 

ul^cf u r^.^Lgation - Word 'may’ meanine of - 

Rule fo7®n!r,coH''' (^^54), Rule®3-A- 

oninion ^'’^uiry and net for forming 

Kuition V ■ VVest Bengal Estates’ 

I 29 T ' ^ ® 67 Cal W N 

o( S. 7. W. B. Act (21 of 

Pl'innino A ¥ Land Development and 

iQa^mng Act (21 of 1948), $.7. AIR 1954 Cal 24S 

[Reversed on another point in AIR 1961 S C 16]. 


CONSTITUTION OF INDIA (1950), Art. 19. Note 55 


Art. 19 (1) (f) — Section 4. West Bengal Land 
Development and Planning Act, even if offends 
Art. 19 (1) (f) is saved by Art. 19 (5). See West 
Bengal Land Development and PUnning Act (21 of 
1948), S. 4. AIR 1953 Cal 704 (DB). 

Art. 19 (1) (f) — Land Acauisition Act (1894) 

(as amended by Act 31 of 1902), S 40 (1) (aa)-Effect 
of amendment — Amendments are not ultra vires — 
Constitution of India, Arts 14, 19 (1) (f), 31 (2). See 
Land Acquisition Act (1894) (as amended by Act 31 
of 1962), S. 40 (1) (aa). AIR 1964 Guj 82. 

Art. 19 (1) (f)— Travancore Land Acqusition Act 

— Procedure for acquisition - Not discriniinator> — 
Act not invalid — Act is an "existing Uw” within 
prottction of Art. 31 (5) (a) of Constitution. See 
Travancore Land Acquisition Act 11 of 1914, S. 4. 
1964 Ker L J 85. 

— Arts. 19 (1) (f) and 31 (2) - Scope and effect. 
See Land Acquisition Act, S. 6. AIH 1932 Mud 756- 

Arts. 19 (1) (f), 3 1 (2) — \ alid acquisition under 
Art. 31 t2)-Ktfect on Art* 19 (li (f). 

Article 19 {]) {{) must be read .subject 1 1 Art. 31 (2' 
and where lime is a valid acfiui.sibcn ujidi r that 

Article there is no property in respect of wh-'h tfH' 

rights- conferred uiv er ,\it. 19 (1) (f; cuuIJ, be chinned 

'^^29;Ai U ibol All 674 
(FB) 1 A I It 19ol l^om 86, Bel. on. 63 Mud I W 7 I7t 
1952-2 Marl L J 298 ; 1952 Mad W N 677 ; fl.H 

(19.52) Mad 982 i A I R 1932 .Mad 736 (737) (Bt B) 
(Pr4)(DB). ^ 

—Art 19 (1) (f)— Madras Klectrlcitv 8’iH>plv I' idrr- 
takings (\c(|\!isitiOn) Act (194'q -X’alitjiiv - Cov.ro- 
ment o india Act (l93op m-.u. Ml, Lj;t, 1 Jn-m .Sb. 
last III Item 31. bee Madras EUctricitv Supnlv 

Undertakings (Ae(iuis:(u)iq Act 43 of 1949 AIB 1951 
MmI 979 (OBb ■ 

[Reversed on another point in A I B 1954 S C 251] 

Art. 19 Kliasmahal Ica.s? — Oeterminatiou of 
lease Oy (government as per terms ot hjse -> (Juioe 
providing for compulsory ac(|uisition without com- 
pensation for leasehold H,terest held not iinC/f^tUn 

tional-Cmvtrnment acting as a priv.de lessoi and not 
in e.verciso of powers of tmiucid domain — Funda- 
mental rights not contravened, bee Ibid. Art 31 II R 
(1962) Cut 27 

— Art. 19 (1) (f) and (g)-S. 48 Biliar Town Plan- 
ning and Improvement Trust Act-\ alidity— Provi- 
sion does not contravene Art. 19 

The law is not uncoiistitiitiona! or invalid merely 
because it has not provided for .service of notice on 
all the occupiers of the premises sought to be 

acquired, whether such occupiers are entered in the 

municipal as-sessrnent list or not. It would be throwing 
an unreasonable burden on the Improvement Trust to 

to m, ike a roving encjuiry about all the occupiers of 

the premises and to serve notice on them. It is aKvays 
opento. rather iMs the duty of. the occupier to get 
his name entered as such in the municipal assessment 
list at the time of Its preparation and publication or 

even thereafter, but. if he does not do so either due to 
negligence or to avoid his liability to pay the latrine 
or the drain ,ge tax, he cannot complain that his pro 
perty right has been affected without giving him any 
notice and opportunity of being heard and that such 
procedural defect in the law will make it uncon- 
stitutional and invalid. 1963 B L J R 234 : AIR 1965 
Pat 201 (205. 206) (Pt C) (Pr 11) (DR). 

(I (f) — Land Acquisition Act (1^94), 
If. * ^ ^ -Validity —Do not contravene Art. 19 (I) 

Pat m^'oR) 

~Art. 19 (1) (f)— Invasion of fundamental rights— 
Iner remedy open— Deprivation of property without 
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notification under S. 4, Land Acquisition Act (1894)- 
Alternative remedy by way of Civil suit available- 
High Court can still exercise its power where alterna- 
tive remedy is not equally effectual and the petitioner 

IS ikely to suffer irretrievable loss and damage. See 

Ibid. Art. 220. (’65) 67 Punj L R 616. 

—Arts. 19 (1) (f) and 226-Land Acquisition — 
Petitioners dissati.shed by amount of compensation 
Olfered by tlie Land Acqiiistion Officer, and therefore, 
applying under Art. 226 -Motive of petitioners will 
not and should not debar them from enforcing their 

tundamenta! right by applying under Art. 226. if it 

P"" L K 009 : Aia 1939 Punj 
544 (.)4/) (Pt B) (Fr 7) (OR). * 

I J9— Question regarding urgency— Not open 

A Land Acquisition 

Act(_4 ot 19oM.b. L. AIR 1964 10)270 (DB). 

36. Restraint on alienation. 

See also Ibiti, Note 54. 

19 (1) (f)— Hindu widow— B-Hrictions on 
power of disposal of propertv-\‘aliditv- Hindu I ,uv 

U (Ij. .Uli 1932 Him 

• —Art I') ( 0 (n-lii^ht of fastmeiit i; r.nt iinrea- 
v'iiCil)L u;Anci!o,i pituLT of alii-ii. tion. .S,-,. J. h K 

“ “'V'- ^ ••\ct-V,,liditv-nocs 

7 .? "'‘■L'o.Mitulioo. See TP 

Ae^ (13S2| S. 69. Alii i <.55 , 35 ^ 




I' V.icucc property legislation. 


T I ^ ^ ^ ^ -Decision of Cu'.tndian. 

(.crural thjt propert/ rs evacuee prnpertv ami that 

pelitioi-ers husband v.lio tiaiisfcrrcd the same to 
|)etioner vsus eviicuee. becoming final — Petitioner 

eaunot complain of any inlrujgemcnt of his Hmda 

n. tition‘ *"" property in favour of the 

petitioner vias an evacuee anil u fiether his property s 

evacuee property if the decision of the appropriate 
au.horities of co-iipeteiit iuiisdictioii oii thes«* nnes 
tions has become final, the petitioner no7 hav imr 
moved the aiipropriate High Court against the dect 

ri<l of, the petitioner cannot complain of any inirinvc- 
nunt 01 her fundamental right under Art^- 19 ([Wfl 
and 31 of theCoristitntioii AIH lOdOSCTfJS Applied 

Ariiyolh kunhamiiia Unini.i v. .Ministry of Hehihilata’ 
turn, Covernmeiit of India, .\'eiv Delh i, ( 1 •Uil ) 2 i r f 

ISC it 305: Alii 19h2Sc!m^7tQ 


1G19J (Pt ii) (Prs 4, 01. 


(Separation) Lt (1*951), s" 10 , ^Cl. 
p"t‘;-v'”j:da;." of pro" 

partitioneii. The money value of the share’o ‘ [,'7 ,o f 
evamces represented a large sum of money Th . 2 
evacuees had not claimed the payment of tlmV r 

prepueil to pay to the Custodian the nil b> v7lue A f 
the share.s of the evacuees ; vaiue ot 

Held that in the circumstances, the s ile of 

property and division of the sale proceeds w s h® 

only mode of separation availa!)lp in,Mi i 

.1.. c.,„p«„, osc„ I„ 
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CONSTITUTION OF INDIA (1950), Art. 19, Note 57 


Unreasonable or violative of Art. 19 (1) (f) of the 
Constitution nor did it violate Art. 31 because it could 
not be said to be deprivation of the non-evacuees of 
their property without the authority of law. Azimun- 
nissa v. Deputy Custodian, Evacuee Properties District 
Deoria, (1961) 2 SC B 91 : (1962) 1 S C J 324 : AIR 
1961 S C 365 (371. 372) (Pt B) (Pr 22). 


1957 S C R 801 : AIR 1957 S C 599 (607.612) 
(Prs 17. 18. 19, 21. 22, 23, 24, 25, 29). 


— Arts. 19 (5) and 31 — East Punjab Evacuees 
(Administration of Property) Act (14 of 1947 as 
amended by Act 26 of 1948). S. 5- A — Validity. See 
Ibid, Art. 31. AIR 1956 > C 43. 


• Arts. 19 (1) (f), 31(1) and 31 (2) - ‘Pro- 

perty’— Rights of quasi.permanent allottee under 
East Punjab Act 14 of 1947— If property — (E P. 
Evacuees ( ^dmints^9tion of Property) Act (14 of 
1947), Ss. 9-A and 2 ’ (2) and (ff) — (Administration 
of Evacuee Property Act (1950), Ss. 12 and 55) — 
(Administration ot Evacuee Pioperty (Central Rules 
(1950), R 14) (Displaced Persons (Compensation 
and Rehabiluation) Act (1954), Ss. 10. 12 and 19) — 
(Displaced Persons Compensation and Rehabilitation 
Rules (1957), Rr. 72 (2) and 102). 

Rule (6), as it originally .'■tood until 6th February, 
1950, must be read with S. 9.A of the East Punjab 
Ad (14 of 1947) as amended in 1948, in so far as 
it relates to allotment. Similarly, Ontral Rules of 
1950, and the delegated State Rtles of 1950 and 1951 
must be read to harmonise with S. 12 of the C* ntral 
Act (51 of 1950). Reading these powers of cancella 
ion under the Act and the Rules together, it will be 
found that the power of cancellation of such allot- 
ments is wide and varied and depends to a substantial 
extent on administrative ordeis ard consii'erations. 
As to the position of a displaced landholder to 
evacuee agricultural land has been allotted, there can 
be no doubt that he is in a definitely better legal 
position than the allottee of other kinas of property 
under the Ontral Act (31 of 1950), and the Central 
Rules, 1950. But even so, it is still far short of what 
can be considered as being in itself ‘property*. 

Section 19 of the Displaced Persons (Compensa- 
tion and Rehabilitation) Act and R 109 framed under 
the Act are in terms wide enough to include quasi- 
permanent allotments. The position of a quasi- 
permanent allottee is that his rights are subject to 
powers of cancellat on exercisable by the appropriate 
authorities in accordance with the changing require- 
ments of the evacuee property law and its admini- 
stration. 

It cannot be held that the interest of a quasi- 
permanent allottee is ‘property* within the concept of 
that word so as to attract the protection of funda- 
mental rights. 59 Punj L R 103. Disapproved. 

Property to fall within the scope of Art 19 (1) (f) 
must be capable of being the subject matter of ‘ac- 
quisition and disposal*. Art. 31 (2) as recently amend- 
ed, taken with Art. 31 (2 A) contemplates acquisition 
or requisitioning (and taking possession) as a result 
to transfer of the ownership or of the right to pos- 
session. 

In order that Art. 31 (1) may apply, it is not enough 
that there is deprivation but it must also be depriva- 
tion without the authority of law. The allottees 
whose quasi permanent allotment has been cancelled 
in order to work out re adjustment consequei t upon 
the order of the higher authority cannot invoke the 
protection of Art. 31 (1), as it is not an illegal usur. 
pation of jurisdiction by the authority so as to 
constitute negation of authority of law. Though 
quasi-permanent allotment does not carry with it a 
fundamental right to property under the Constitution, 
the rights of the allottee as recognised in the statutory 

rules are important and constitute the essential ba^s 
of a satisfactory rfhabilitation ano settlement of 
displaced landholders. Until such time as the land- 
holders obtain sanads to the lands, these rights are 
entitled to zealous protection of the constituted 
authorities. Amar Singh v. Custodian Evacuee Pro- 
perty, Punjab, 1957 S C J 574 : 1958 SC A 171 i 


Art. 19 (1) (f) and (5) • Adminfslration of Evacuee 
Property Act ( 1950), S. 43 - Validity — Restrictions 
on rights ot evacuee’s heirs — Reasonable in public 
interest— No infringement of Art. 19 (1) (f) of Con- 
stitution. 

Section 43 of the Act does not unreasonably restrict 

the rights ot an evacuee's heirs to hold property, so 
asto be void for infringement of Art. 19(1) (f). The 
restrictions which the Act imposes are reasonable 
trom ihe point of view of the interests of the general 
public AIR 1963 All 101 (104. 105) (Pt C) (Pr 12). 

* Arts. 19 (1) (l).I9 (5) — Scope and applicability — 
E\MCuee Interf St (Separation) Act (1951) S. 10 (a) (iii) 
—Constitutionality — Section is not unconstitutional 
having regard to Ait. 19 (5) of the Constitution. See 
Evacuee fr terest (Seoaratiou) Act (64 ot 1951), S. 10 
(a) (iii). AIR 1957 All 561. 


•Arts. 19 (1) (f). 31 — Administration of Eva- 
cuee Properly Act (1950}-Va'idity. 

The words ‘‘a citizen shall have the right to** must 
be interpreted as equal to “a citizen shall not suffer 
any iisahility from exercising his free choice to ac- 
quire, hold or dispose of property.'* Article 19 does 
not rule out reasonable restrictions in the general 
interest, to control the rights. Undoubtedly the provi- 
sions of the Administration of Evacuee Property Act 
are of a very drastic nature. They enable the Custo- 
dian to hold and manage the property of the evacuee 
and also of his co-sharers. But this control or regula- 
tion cannot, under all thecircumstances whtch existed 
in India bv reason of the fact that this country which 
was at one time one ha i been partitioned and that 
t^hat partition had given rise to a number of problems 

between the two countries, be said to be opposed to 

public intt-rtst. The enactment can be justified as 
satisf>ing the requirements of Art. 19(5). The Act is 
not voi 1 under Art. 19(1) (f) or und r Art, 31 of the 
Con^titudon. AIR 1951 All 257. Inferred. Asiatic 
Engineering v. Achl^ru Ram, 1951 R D (H C) 241 i 
1Q5I All LJ 576: ILR ,1952) 2 All 8^8 : AIR 1951 
All 746 (7/3) (Pt N) (Prs 86. 88, 89) (FB). 

— Art. 19 — Fundamental rights-Not violated by 

Evacuee Property Ordinance 
! Administration of Evacuee Property Act 

(Pt L) (P?24MDfc.‘' 

(0 — Reasonable restriction on the 
right ol a citizen to acquire property. See Administra- 


rv* V. 1 V i ; j 


A « c ' , ' ' ' “imeresr or aiioitee 

lir ('dminislration of 

Property ) Act (2006) ii not properly* 


Ari allottee under J 6c K State Evacuees* (Admini- 
stration of Properly) Act ,2006) has no insignia or 
characteristics of proprietary rights vested in him in 
respect of land allotted to him. Whatever maybe 
the intire^tofan allottee in the hand, it does not 
constitute ‘property* as used in Art. 19 (l)(l)ofth 0 
Constit itioii ot India. Hence ejectment of an allottee 
irorn the land allotted to him would not amount to 
mtnngement of his lundamental rights vested in him 

tn. Cain Kour v Provincial Rebabi- 
Officer. AIR 1956 J & K 33 (34) (Pt C) (Prs 5. 

0 } (htt). 
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CONSTITUTION OF INDIA (1950). Art. 19. Note 57 


Arts. 19 (1) (f ) and 31 —Deprivation of properly 

ander S. 40 of Administration of Evacuee Properly 
Act ,1950)— Administration of Evacuee Property Act 

(1950), S. 40. 

The right to hold, acquire and dispose of property 
is not absolute. It is subject to the limitations speci- 
fied in Arl . 19 (5) and to the prjvisious contained in 
Art. 31. The question of the right of a citizen to hold, 
acquire or dispose of the property can arise only so 
long as his property has not been taken away under 
Art. 31. If he has been deprived of his propeity under 
Art. 31 (1) or if his property has bteu acquired or 
taken posse>sion of umier Art. 31 (2) no question of 
his acquiring, holding or disposing of that pro- 
perty could possibly arise under Ait. 19 1) (1). If 

the petitioner has been deprived of his 
under S, 40 of the Administration oi Evacuee Property 
Act, 1950 then Ait. 19 (i) (f). of the Cou'titution has 
no application to his case. The applicant must then 
sho V that quite apart from Art 19 i'lfj the Act in 
question is otherwise invalid. AlH 1950 ^ C 27. A I K 

1951 S C41 Foil. AlH 1951 Bom 440 lul. on. A 1 H 

1952 Madh-Bha 181 (185) (Pt A) (Prs 8. 9) (uBj. 

— Art. 19 (1) (f) and (5) — Administration of Eva- 
cuee Property Act (1950) — \'alidity. 

(Obiter): — The restrictions imposed In- the Adminis- 
tration of Evacuee Pi()j:)erty Act .ire rcavoinble and 
in the interests of the geueriil public I laving regard to 
the events whicli 1) ipptaied soon alter the pirtition in 
19*17 and also taking into considi'ratKui the entire 
scl enie of the Art wfiich to make a provision for 
the cu>tody . irundgement and the administration of 
evacuee property until a satisfactory ami lii al st-tile- 
ment takt^s place betwten India and tin- Doinin (oi of 
Pukislan, it cannot he said th it the Admii i^tra'ion of 
Evaciue Property Act, 1950 does not sad'fy the 
reijinrcmi'iits oi Art. 19 (5) C^a^e law Hil. on. A 1 H 
1952 Madh Bha 181 (ISO) (Pt C) (Pr 10) (DB). 

Art. 19 — Administration of Evaente I’ropr-rty 

Ordinance (1919), S. 19 — Fundamental rights of a 
p( rson declared to he an intendii.g evacuee-* Not 
affected. 19.51 Mad \V N 477: 1951-2 Madl.Jl : AlH 
1951 Mad 930 (934) (Pt G) (Prs 18, 19) iDB). 

Art. 19 (1) (f), (5) — Administration of Evacuee 

Property Ordinance ( 19 l9, ,8. 21. \ alidity. 

None of the restrictions contained in S. 21 of the 
.Administration of Evacuee Propertv Ordinance 1949) 
can 1)-=^ said to he not reasonalilv imj)Ose(l 19.51 Mad 
W N 477 I 19.51.2 Mad L J 1 : AIH J951 Mad 930 
(935) (Pt I) (Pr 21) (DB). 

— Art. 19(l)(f)— Administral ion of Evacuee Pro- 
perty Ordinance (1949), S 20— \ alidity. 

The restri tion on the power of disposal of im* 
movable property cunlained in S. 20 of the .Administra- 
tion of Evacuee Property Ordinance as it stands, is 
an unreasonahlo restriction on the exercise < f the 
intending evacuee’s right as a citizen under Art 19 
(1) (f) of theConsfitution. 19.51 Vlad W N 477: 1951 2 
Mad L J 1 1 A I B1951 Mad 930 (935) (Pt J) (Pr 22) 
(DB). 

— Art. 19 - Evacuee Property Legislation — Adrninis* 
tration of Evacuee Propert> .Act (U of 1950), S. I — 
Provisions of Act are mandatory — Violation would 
mi an abridgement of fundamental rights. AIR 1957 
Orissa 194 DB). 

Art. 19 ( 1) (f), (5) — Unreasonable restriction. 

Administration of Evacuee Property .Act, although 
in certain cases, may work some hardship cannot he 
said to he an unreasonable legislation placing undue 
fetters upon the right to manage and hold property. 

32 Pat i:0 j 1953 B L J R 185 ; AIR 1953 Pat 112 
(115) (Pt C) (Pr 4A) (DB). 


Arts. 19 (1) (f) and 31 — Scope and applicability 

— Administration ot Evacuee Property Act (1950), 

S. 17 (2). 

Article 19 (1) (f) can have no application to the 
provisions of 8. 17 (2) of the impugned .Act, for in a 
case of total deprivation of property it is Art. 31 that 
is attracted. While Art. 19(1) (f) speaks of general 
rights of a citizen to acquire, hold and dispose of 
prop rty.Art 31 deals ith the specific rights of a 
person (whether a citizen or not) in (he property that 
he owns, .Art. 31 prescribes the conditions under 
which a pel son may be deprived of his property by 
the State or under which the proptrrty may be acqui- 
red or takt-n possesNion of by the State for pntilic 
pnrpc-^e. VVhere a person is deprived oi bis property, 
or where his propc.'ty has been acijiiired or taken 
pns^fs'ion of by the ^tdte, validity of the proceedings 
c.in be tested only with rtf'-rence to .Art, .31 and not 
with reference to Art. 19 (1) ({), Such a case falls 
w thin the .specific provi''ions contained in .\rt- 31 and 
therefore vsill not he covered by the general provi- 
.‘ionv of .Art. 19 (b (1). .AIR l95tJ Pepsu 58di3) (Ft E) 
(Pr 19) (DB). 

Art, 19 — ‘(icncral public’ includes part of 

public — Itesirictiun pre.scrihe(l liy Isvacnec Interest 
(Reparation) Act (lSi51), S 9 - Hea.s(m.jhleness of . 

I'he term ‘general public' is comprehensive enough 
to include a [) irt ot the public. ( )n this ii terpretation 
(In* r* -trii-tioii. if anv cre.ited by S 9, Evacuee Inte- 
rest ('sepirati >n) .Act hicb o{) -r:i(cs in lawful and 
proper aid (d or jirolects a -ectioii of the general 
pulilir IS in piililic int ’re'l. 

The r« striction pr^-seribeil l)y S. 0 of tlie Act witfi 
r<'gird to the rate ot interest on the f)riiicipd advan- 
ced against evacuee property or on the ligfits of the 
mnrtgigtes that they can hold in nsut rnctuary mort- 
gigetora maviinnm period of iO yeirs whereafter 
thr moiig'gcs would be ex' iriguisiied, are valid 
restri tu ns t illing within the pin view of Cd. (.5) of 
Art 19 ot tlie CAnistitntion, I LB (1959) F’atiaia 205 : 
AIR 1955 Pepsu 1 IS (li=2) (Pt 19 (Pr 12) (DB), 

Art. 19 ( 1 ) (f) a» d (5) — I'.v.-icuee Interest (Separa- 
tion) Act (19.51), S. 9- Vali'lity. 

All property is subject to reasonable regulation by 
the state. If has alwiys been in tue interest of the 
public fbat tfie rate of interest charged hv a creditor 
should not he excessive Even if .Art, 19 applies to 
S 9, Evacuee Interest (Separation) .Act, the restrictions 
imposed by the Legislatuture are reasonable and in 
theint'iest of the p ihlic. I L R (195.5) Pnni 509 : 5(J 
P-nii L R 4 13 : AIR 1954 Punj 2C1 (2G3, 264) (Pt E) 
(Pr 11) (DR). 

Arts. 19, 31 ^ 14 — Adm’nistratlon of Evacuee 

Property Act (1950). Ss- S to 12 — Validity. 

Ss. 8 to 12 of the Administration of Evaci'.ee Pro- 
perty Act c imiot be held to be ultra vires as being 
inconsistent w»th the fundamental rights guaranteed 
linger. Arts. 19 and 31 of the Constitution of India. 
The Administration cd Evacuee Propeity .Act does not 
also coiitravene Art. 14 of the Constitution. 53 Bom 
LR 021 and Misc. .Application 198 ot 1950 iBorn) 
Rel. on. 4 ^ui L R 268 : AIK 1953 Sau 73 (74) (Pt B) 
(Pr 4) (DB). 

58. Debt laws. 

Art. 19 (1) (f) and (5) — U. P. Zaniindars’ Debt 

Reduciion .Act (15 of I95'i), Ss. 3, 4,7, 8 and 9 

— Restrictions on right of creditor to realise full 
amount of compensation ami rehaliilitation grant 

— Right of creditor under Art. l9(l)(f)not violated. 
AIR 1962 All 521 (534. 537, 541) (Pt D) (Prs 46, 62. 
63. 65, 68, 8(1) (DBj. 

.Art 19 (1) ;f) — U. P. Encumbered Instates Act 
(25 of 1934), S. 7 (2) — Validity — Not ultra vires 
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CONSTITUTION OF INDIA (1950). Art. 19. Note 58 




the ConstituHon. See Debt Laws 


An. 19 (1) (f), (5) — Restrictions in the interest 

™ss', 

infringement does not amount 

^blic; for such restriction on freedom to hole pro- 
perty has been permitted by Cl (5) of Art. 19 A 
few harl cases do not make the provisions of a 

which is otherwise reasonable and in 

ground of the guarantee 
t^h^ereb^^ having been infringed 

complaint, the limitations under the 
impugned enactment must be arbitrary, excessive and 

t^ an^afn ^ If ttfe ir^^K relation to the oPject it seeks 

^ '■‘P'tat'orrs be found to have reason. 

by Art. 19 (5) Purpose in view, they are saved 

Of course, however reasonably related the provi- 
lons o an Act may be to the object, it is ob'lTous 
that It alone would not save them from being void 
unless tfm object be al.so in the ‘interest of general 
Df r^^°“8h the object ol affording relief to the 

d reotly benefit the public, yet it indirectly served a 
public purpose. The Jagir Abolition Regulation, the 

A4'shn“MT“‘.^D°° Kegulation and the impugned 

nnMi^ “ ^ ‘°8®‘l'er and in considering® the 

public interest the enactment should not be divLced 
from the earlier legislations. uivorcea 

For the chronic incapacity to pay the debt which 
the impugned Act sets out to relieve was i^a la?ge 
number of cases due to the passing of the two earlier 
Reflations, which could not but be held to have 

nhTt*° I’® .mterest ot the general public. The in- 
abili y having so arisen all the three Acts should be 

inter. related. Their central ob)Lt wa? 

land reform and the prevention of injurious conse- 
give°n7e.“°‘^ hardships to which the reform might 

therefore be said that the impugned 

Act violated guarantee of freedom of properties on 
tlie ground that the various limitations in the Act 
had DO reasonable relation to the object of the Act 

Hyd 19 / 1955 
2L 22HDB) ’ 15. 17. 18, 

Reii^Act Agriculturists Debt 

A?t 19-SerDebi?^ '’v infringe 

Relief Act (g) Agriculturists Debt 

Rebel Act (-31 of 19o8), S. IIA. aIR 1965 Ker 39 




Monev‘l4^^ 15-Debt Laws- Bihar 

S 4 ?* Transaction) Act (1939), 


ductt,n’icV(9 LV 195''7?!1‘s'’3': V?1-H> 

Ss." 3T4)“6. Reduction Act (9 of 1957), 


reduction of the secured debt annor 
honed on the jagir land by l/5th is concerned, it ^ a 


reasonable restriction imposed on the exercise of 
property rights by the cretoors in public interest to 
save the Jagirdars from being ruined as a riuU of 

which is saved under Art 19 (5) 

tain?d^n^s“f af rnd provis?oL CO?! 

r?st f^nL c ^ S. 8 appear to be reasonable 
restrictions imposed in public interest. But the oro- 

fn'vas?on°°on‘?b‘* V «-“sX 

b ‘he creditors. A jagirdar 

he ^iVn T ^=*8" '"h’ici can 

SDite of the im *'i?°A ? C ““Secured creditor in 

. pite ot the impugned Act without any restriction It 

kviW h ^ prevent a secured creditor from 

S 7 ( 21 ^ o'f'^'th ” property in execution. Hence 
Art 19 (l)(f) ofn;e?“®“r^ Act is void in view of 

ILR (?959) 9 Ra? 547 ^ 


Cochin 

-Preamble Proceedings) Act (1950) 

-Cku?? m ^f‘",S‘'ons coming within Art. 19 (5) 

T Articles is not oSended - See Debt 

Laws-Travancore-Cochin Holdings (Stay of Execu 

1953 ?C “ 27 *“®*^ ' Pr^mble AIR 


59. Clause (1) (f)— Illustrative examples— 

A'alid restrictions. 

1951) S^54ff(iV Calcutta Municipal Act (33 of 
lyoi;, 5>. 548 (2) — Levy of Licence fee in 1948 on 

pe“Te?r^n“l95■8”"nf ^0° 

per year in 1^08 - Does not amount to expropriation 

Levy not invalid as violating Art. 19 (1) (f) and (a\ 

of Constitution— See Municipalities — Calcutta Munf- 
cipal Act (33 of 1951), S. 548(2). AIR 1965 S C UO?" 


^(1) (f)» (s) — Madras' Essential Articles 

S ‘*3 (Temporf y Powers) Act 

^ under, by State Govern- 

ment increasing agreed tariff rate for supply of 

electricity to its consumers- Validity - Orders a?e 

reasonable and in the interests of general public 

aglerr'^i^nf Government increasing the 

agreed rate of tariff for the supply of electricitv tn 

Its consumers have been noli6ed by virtue of powers 

conferred on the State bv S fk fv ^ 

treated as law for purposes of Art iq 'irrri 

that the right to re^ivfsuppl! oi ekctrklty Tt‘hf 

i'o IS" «»'!“« .5« 


ment servant as a citize°'of f ndifunde^AH^g ?nd 

provid^^s e?‘°?hie^h“'u,f 

has attainpH I J Ooverment servant 

restriction thp tm ‘'^^perannuation. Further, any 

y work. Even if it be assumed that the retention in 
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-iwrvice of the Government servant, in view of the 
provisions of R. 3.20 (d), can come within the ex- 
pression ‘forced labour' this rule would be valid in 
view of Art. 23 (2) which provides that nothing 
in that article shall prevent the State from imposing 
•compulsory service for public purposes. S. Partap 
Singh V. State of Pun[ab, (1965) 1 S C A 259 : AIR 
1964 S C 72 (100) (Pt R) (Pr 70). 

A*t. 19 (5)— Finance Act (1951) S. 7 (2) — 

Constitutionality “Levy of excise -duty with retros- 
pective effect — Not unconstitutional on ground of 
violation of Art- 19 (l)(f) read -with Art. 19(5) of 
Constitution — Not an unreasonable restraint on right 
to hold property — See Finance Act (1951), S. T (2)- 
AIR 1962 S C 1006. 

• .\rt. 19 (1) (f) — Hyderabad Atiyat Enquiries 

Act (10 of 1952), S. 13(2) — In view of special 
character of property dealt with, validity of S. 13 (2) 
cannot be challenged on the ground that it contra- 
venes Art. 19 (1) (f). Sikanier Jehan Begum v. 
Andhra-Pradesh State Government, 1962 (2) S C K 
226 : (1964) 1 S C J 222 : AIR 1962 S C 996 (1002) 
(Pt B) Pr21). 

'B Art 19 (1) (f)— Tibbia College Act (5 of 1952), 

S. 9(1) — Validity — Dissolution ot old society and 
vesting of its property in now society created by Act 
— Right ot old Hoard to property of society — Nature 
of — Not a right to dispose of property within 
Art. 19 (1) (f) — Section does not infringe Art. 19 (1) (f) 
of the (.Constitution — See Tibbia College Act (5 ot 
1952), S. 9 (1). AIR 1962 S C 458. 

• -Art. 19 (1) (f) and (g) Cls. (.5) and (6)— Reason- 

able restrictions «n fundamental rights under Art. 19 
—Test of reasonableness— ‘Interests of the general 
public'— What amounts to — Ruler f evidence casting 
burden ot proof upon person from whom specified 
goods have been seized, to establish that they are 
not smuggled— Whether violates Art* 19 ( 1) (f ) and 
(g) and is not saved by Cls. (5) and (6) — Sea Customs 
Act (1878), S. 17S-.\ — Not constitutionally invalid. 
AIR 1959 Mad M2, Reversed; AIR 1961 Bom 227, 
Overruled. 

The test for ascertaining the ‘reasonableness* postu- 
lated of the restrictions in Cls. (2) to (6) of Art. 19, 
should be applied to each individual jtatute impugn- 
ed, the nature of the right alleged to have been in- 
fringed, the underlying purpose of the restrictions 
imposed and the extent and urgency of the evil 
.sought to bo remedied thereoy should all enter into 
the judicial verdict. The reasonableness of the res- 
traint would have to be judged by the magnitude of 
-he evil which it is the purpose of the restraint to 
curb or eliminate. 

Adopting the test to S. 178.A, Sea Customs Act, 
which operates to cast the burden of proof on the 
person from who.se possession gold is seized to esta- 
blish that the goods are not smuggled, the impugned 
legislation (S. l78-.\) cannot be said to have over- 
ctepped the limits of reasonableness in imposing res- 
traint on the treedum guaranteed by Art. 19(l)d) 
and (g) and the provision is not constitutionally 
invalii on that ground. AIR 1952 S C 190, AIR 1901 
S C 418 and AIK 1961 S C 1559, Applied. AIR 1959 
Mad 142, Bevcised. A I R 1900 Runj 004 and ILR 
(1959) Rom 1771, .Atlirmed; Decision of K,. T. 
Desai, J., in AIR 1901 Bom 227, Overruled; (1948) 1 
All E R 709, Bel. on. Collector of Customs, Madras 
V. Nathella Sampathu, (19()2) 1 S C j 68 : (1962) 
Mad L J (Cr) I : (1962) I Mad L J (8 C) 43 : (1962) 1 
.\iidh W R (SC) 43 : 1962 (i) Cr L J 364 : (1962) 3 
SCR 786 : air 1962 S C 310 (332, 333, 334) (Pt A) 
(Prs 35, 36). 

Art* 19 (1) (f) and (g), (5) and (6)— Notification 

Cssued under S, 15 of Forward (Contracts (Regulation) 


Act, 1952 — Rights under subsisting contract affected 
by — Power given under S. 15 is valid — Restrictions 
impofed by S. 15 are reasonable and pass the tests for 
a valid law. AIR 1952 SC 196 Rel. on. Raghubar 
Dayal Jai Parkash v. Union of India, (1962) 3 SCR 
547i (19621 2 S C J 445 i AIR 1962 S C 263 (273, 
274) (Pt E)(Prs 25, 26). 

• — Art. 19 (1) (f) — Income tax Act (1922). S. 10 

(3) (a) (i) and (ii)- Validity — Test of reasonableness 
of restriction-S. 10(3) amounts to reasonable restric- 
tion on rights under -^rt 19 (1) (f) and 19 (1) (g). See 
Income-tax Act (1922), S. 10 (3) (a) (i). AIR 1962 S C 
123. 

• 19 ( 1 ) (f)— Slum Areas Hmprovement and 

Clearance) Act (1950), S. 19-Not unconstitutional as 
lieing violative of Art. 19 (1) (f) nf Constitution 
Restrictions imposed are reasonable and in interest 
of general public — Constitution of India. Ait 19 (1) 

(f) and (5) — Tests of reasonableness indicated. See 

Slum Areas (Improvement and Clearance) Act (1956), 
S 19. AIR 1961 S C 1602. 

• Art. 19 (1)((2) — Iron and Steel Control of Produc- 

tion and Distribution) (9rdtr(l941). Cl. IIB— Notifica- 
tion under D/ 10-12-1949 —Not invalid on ground of 
violation of Art. 19(1) (f) and (g) of the Constitution- 
See Iron and Steel (Control of .Production arjd Dis- 
tribution) Order (1941), Cl. IIB. A 1 RT960 S C 475. 

• Art. 19 (5)-Bihir Mica Act (K) of 1948). S. 25 

(1) (c) — A'alidity of— .^mounts to reasonable restric- 
tion w.thin Arts. 19 (5) and 19 (0). See Ihhar Mica 
Act (10 of 1948). S. 25 (1) (c). AIR 1960 S C 4GS. 

• .^rt. 19 (1) (f) and (g) and (5)— Electricity Act, 

S. 28 (U — N'alidity— Electricty Act (1910), S 28 (1) 
(as it stood prior to its amendment by Act 32 of 

1959). 

The limitations imposed by S. 28 (1) quite clearly 
are reasonable restrictions and have been imposed in 
tlie interest ot the general public within the meaning 
of Art. 19 (5) of the Constitution — Such limitations 
are generally imposed ou the business of supplying 
energy and their reasonableness cannot lie seriously 
challenged. Therefore the vires oi S. 28 can lot be 
successfully challenged on the ground that it offends 
Art. 19 (1) (,f) or (g). Okara Electric Supply Co. Ltd. 
V. State of Punjab, 1960 S C I 502 : (1960) 2 S C R 
239 : AIR 1960 S C 284 (289) (Pt B) (Pr IS). 

• Art. 19 (1) (f) — Sugar Export Promotion Act 

(1958). S. I— Valilitv of the Act - Does not infringe 
Arts. 19 (1) (f), 19 (1) (g) and 31 of Constitution — 
Amounts to reasonable restriction. Sea Sugar Export 
Promution Act (1958). S. 1. AIR 1959 S C 1124. 

• Art. 19 iD (f) and (g)— \’alidity of Cl. 3 of the 

Cotton-Textiles (Control of Movement) Order, 1948 
— .Does not contravene Art. 19 (L) (f) and (g). See 
Cotton Textiles (Control of Movement) Order (1948) 
Cl. 3. AIR 1954 S C 465. 

Arts. 19 (1) (f) and 19 (5) — U. P. Imposition of 

Ceiling on Land Holdings Act (I ol 1801) — Act im- 
poses reasonable restrictions in interest of public and 
is valid. See U. P. Imposition of Oiling o.i Land 
Holdings Act (1 of 190^. AIR 1965 All 175 (DR). 

Art* 19 (1) (I) — Electricity Act (1910), S. 0 not 

created any option; it merely regulates procedure and 
manner of exercise of option— S. 0 merely empowered 
the State Electricity Rourd to exercise already exist- 
ing option and not placed any laurden or restriction 
On right of licensee — Held, S. 0 did nut violate 
Arts. 14 or 19 (1) (f) or 31, and was not invaiid. 1965 
All L J 187. 

• Arts. 19 (I) (f) and 48 — U. P. Kans Eradication 

Act (22 ot 1951), Ss. 3. 4, 0 and 7 — Act is /alid — ■ 
It does nol abridge rights of cultivators— Provisions 
are uot arbitrary — Person who has taken benefit 
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19^1 All W R (H C) 

^04 j lybi AU L J 370. 

. . ,4r*p 226— Intermediate Education 

1 13’ 14 >-nd 15 - Regula. 

tions under S lo, Chap 6, Para 1 1 1) - Students using 

unlair means at e*amination-Ca..cellation ol results 

by Eva nination Committee in ex parte proceedings 
allure to p.ovide opportunity of being heard- 
Ettect on order of cancellation-l’enalts impi sed held 
within power of committee- Iiilringement of studei t’s 
ig Is under Art 19 (1 (f) - See U P Intermediate 
Education Act (2 of 1921). S. 13. AIR 1956 All 539. 


when demand is made under R. 9 (2) and right to 
object has been provided under R. 33. See Central 
Excises and Salt Act (1944), S. S3. AIR 1965 Guj 215- 

^11 (5) —Customary right of pastu- 

V 1 I 1 111 C ^ I a M A. A. ^ Aft A 


“Applicibility— Order refusing to 
allow certain construction in contravention of a 

luT ' - <;r<ier h. Id valid b ing reason, 

able limitation on nght under \rt. 19(1 (f) See 

/T ^ ^ Improvement Act (8 of 
iyi9) S. 29 (1) (b . AIR 19i4 All 520. 


\ 7 ‘ir ' . 7 ' ' rigiit oi paStU* 

kfdinyd' Sleaze their catde on 

landlord s land during kharif season without their 

of r^Jht'^rT 30 years -Acquisition. 

- Such right has. 
coming into force of Cnnsfitu- 

r aL •'"posed on landlord’s fundamental 

right under Art. 19(1) (f)are reasonable ai,d in interest 

AIR®ir62 H.-m Pra Is? 


Pnd'^?' O) and (6) - Andhra 

dX? 3. No l;-7e. Revenue. 

N.W R September 1902 — Restric tions imposed by 
NJiScatiOn in respect ot Chloral Hydrate are reas n 
able end in the interest of general p iblic - NotiHcr- 

Art lo'Jl’rlf? as violative of rights under 

Morl? in <'33’’ O) Andh L T 285 : ILR 

S) !p, «» 

Hon I I- (5)-Sanction for con'truc- 

nnd f r budding accorded with certain conditions 

and restriction— Fundamental rights not infringed- 

o® ' •®a'0"able in public interest. A I R 

S- 99A, Crimind P. Q, 
has no impact on Art 19 ( 1 ) f)-Assuming it has such 

n'v"' <3' - Special 

T S ate of Andh-Pra, 1959 

I wr^?-nn^ ^ W R 269 : 1959 Mad 

Pra 579 ^ '^3'* ' ^ ' R '959 Andh 
Pra.'S72 (576, 583) (Pt B) (Prs 14, 52) i5B(. 

[Overruled on another point in AIR 1962 S 01662.] 


Texfiles (Control) 
^ *3) (c)— Restrictions impo-ed by 

Ord?no"fl? 3ee Cotton Test, lea (Control) 

Order (1948)» Cl. 21 (3) (c). AIR 1960 Bom 453 (DB). 

Essential Supplies (Temporary 

Powers) Act (1940). S. 3 (I) - V.bdity- Re trictio^ 

^ ^ rights conferred by Art. 19 (1) 

Spp are reasonable restrictions in public interest. 

s. 3 a? a'iR S5"3"c?/54T'’°"^’' 


tinn by theConslitu. 

tion (.^pplication to Jammu and Kashmir) Order. 

iy54) Jammu and Kashmir Right to Prior Pur*, 
re^' “ Reaso^bleness of 

utria virw. " “ J“®‘'®‘“ble - Ss. 14 and 15 are not 

to^Ar?®iqnf®n?^r®"’"!'“ Kashmir, Cl. (7) added 

fhp r ■ ^?.°^^*’®,Ek)nstitution under Para. 4(d) (iii) of 

OrdS^"l 95 “i'? 'cation to Jammu and Kashmir) 
‘Telonatdol; ®P^®.'“"y 'ays down that the words 

sh!1l be cL? io Cl. (5) of Art. 19 

the aD?ronr?J''T'^ meaning such re.^trictions as 
if thfi^Pea? I ? '"^g's'ature deems reasonable. Hence, 

be rLsonah?i“? ®®“*'dered the restrictions to 

forf?p h» r! keeping m view the fact that they are 

to the Con?, i " i* "Ot open 

exam?p?ho,» ?® State of Jammu and Kashmirto 
ther thev . restrictions in order to find out whe- 

?nder a (7?L??° H*’'® ^be Constitution 

Co?ts to ousted the jurisdiction of the 

tio? wWh r k ^® .•■^asonableness of the restric- 
ature The nr?® ^®®° by appropriate Legis- 

he R?k’^‘?f?.?T“'’k‘^®"®i°^® °‘3s Hand 15^ of 

veL Art 19 n WH A ^“'fk ?®‘' do not contra- 
thrArtmlfi^i with the new Cl (7) added to 

Utio? ( Annro^ n 4 (d) (iii) of the Consti- 

and Kashmir) Order, 

1954 Pun, 55 l^^jl 1^33 Punj 20; AIR 

195., /ri 1,2%'-, g'r'j.VB, 

nSl?,.7.7p,sa KVi'^Br ' 


Cra-nlVi? 'S) (6) — (West Bengal Food 

Grains (Intensive Procurement) Order (1952,.) 

^be West Beogil Food Grains 
th? D.ihHo^^"?^®'"®?* reasonable and in 

Cal W N 39? i7 n ^^^2 Pat 22U Rel. on 57 

S '^3.5) 1 Cal 401 1 A I R 1953 
Eai 548 (.556, .b57) (Pt G) (Pr 37). 


Artic?e°''se?B?n'lc.?^ ^“"ed'bj Cli.® "ef jf 

(b) (iii).' AIR Hei Ker 26T°"' 


of 19?0; s'^sVfw Supplies Act (24 

OI xyjoj. b 6 (f) (I) and (j) and S. 4 - Validity — Do 

C.I 5”l "iSkT,?, aTf, ^ ■ ‘I* '952 


Act Ah 7S? “ Conditions in S IS (a) of Arms 
citiU? R ?® •■^'•‘'onable restrictions on lights of 

0 ^- 571 ^3 ‘"b J L R (1965) 


UtilifaHoa^older ^( 1958)^ cf 3~V 

S 4l^RnIps 19 (X) (g) — Forest Act (1927), 
tvt'n"';; lU"l^ TTJ' transit of tim! 

Art 19 nwfl nr IQ n\ held not contravening 
Arc. ly (1) (t) or 19 (1) (g) due to amplitude of discr^ 

95rsV^4flT^^ Governme. t o^cert^TlR 

M P L I 541? t^^, 31 S C 1602, Rel. o? 1965. 

Pra211(2l3'9?a 1965 Madh 

l-ra 211 (213, 214, 216) (Pt A) (Prs 7, 21 to 23) (DB). 


validity* of^irV( 2 ?of'*rJV’/ •” Constitutional 


-.Opium Act (1878). 


11 Ml /V4«?ik i7 J . ^ Act (1876), 

by Cl (f) of fth* 

c?’^as?i-t.i'ti„“l;,5®va1[r*^ " Cl. ,5) and is 

in?h?S?te?/M U’.Op'um Act. as it stands amended 

1) (t) of the V’ 1 ° bit by Art. 19 

Ul (t| ot the Constitution inasmuch as it leaves no 
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option in the matter of confiscation of any conveyance 
not necessarily of an accused but also belonging to an 
innocent person but it is saved by Cl. (5) of Art. 19 as 
it imposes reasonable restriction on a person’s funda- 
mental right to property in the interests of I he general 
public. AIR 980 S C 1080 and AIR 1951 S C 118 
and air 1952 S C 190 and AIR 19S2 > C 316, Rel. on. 
The object of the Opium Act is clearly to regulate the 
cultivation of the poppy, the manufacture of opium, 
and the sale and distribution of opium in the interest 
of public health and public morals. The fact that 
Cl. (d) of S. U covers the confiscation of conveyance 
even of an innocent person will not make it constitu- 
tionally invalid. If the cases of confiscation of vehi 
cles belonging to a person other than the accii'^ed 
person were to be excluded from the operation of 
S. 11(d), its ellectiveness would b? greatly reduced, 
and a door would open out foi easy evasion . f con 
fiscition of vehicles and other property belongii»g to 
the accused persons by just setting up thiid persons 
to claim title to the property. The provision provid- 
ing for confiscation of proptrty belonging to innocent 
persons will not be unconvtitutiona! or unreasonable 
where confiscation is nece'^sary to ensure the elfective 
ealorcement of the law', 1964 M P 1 J 845 i 1064 |ab 
L J 540 : 1905 (1) C ri L J 182 ; AIR 1905 Madh Pra 
30 (37, 38) {Vrs 4 to 7) (IJB). 

Art. 19(1) (f)-M. F. Minimum W’agts I i\ation 

Act (10 of 1902), 3, 4 — Validity — U > in)t impose 

unreasonable restriction:.*. See M, P. Minimum 
Fi.xation Act (lb of 1902), S. 3. AIR 1904 .Madh pra 
45 (DB). 

Art. 19 (1) (f) — M. P. Sngircine (Hegulatioii (^f 

Suppl) and I’uicliases) Act. S 21 — 'st de is coirip.-lcnt 
to impose lee under S. 21 - Section does not contiavime 
Art. 19(l){f) — Delegatioii ol po A'cr to frame rules 
under the Act is not bad on tin' eround (4 beitjg e.\- 
cessive. SeeM P. SugarcanetReguiation of Supply and 
Purchases) Act (195^'. S. 21. 1904 M P L J iN )tes) 1. 

Art 19(l)(f) .M B Miinicip. lilies Act. S. 112 

(2) — Validity — If reasonable restriction. See Munici- 
palities— M. B. .Municipalities .Act of 1954\ .S. 112 
(2). 1900 M P L J 949. 

Art. 19 (1) (f) and (g) — Printing and Pulilhhing 

of School text books l)y Government — Bight (jf I'rivate 
Publishers under .Art. 19 (1) (f) and (g) not affected. 
1958 MP L J (No»es) 132 : 1959 M P L J 525 j 1959 
M P C 4S5 : 1959 Jib L J 498 : AIR 1959 Madh I'ra 
183 (180) (Pt B) (Pr 14) ,OB). 

• Art 19 (1) (f) and (g)— Iron and Steel Control 

of Production and >istribntion) Order (1941) Cl. 11-B 
— Validity— Cl. 11 B of the Order is ultra vires as it 
amounts to un^e.l^onable restriction on fundamental 
rights under .\rt. 19 {{) (f) and (g). S‘ate v. Ilaularali, 
1957 Jah L J 058 : 1957 M P C 473 : 1957 M P L J 
549 p 1957 Cr L J 1200 : AIB 1957 .Madh Pra 179 
(191) (Pt I) (Prs 45, 40) (FB). 

“ Art. 19 (5),(1) (f)— Scope — Restriction imposed by 
S. 8< of Maoras Act 19 of 1951 — Is reasonable. 
(1957 2 Mad Lj 017 i (1957) .Mad LJ (Cr) 804 • 
1938 CrLj 523 : AIR 1953 Mad 147 il48) (Pt C) 
(Pr8). 

- — ^.Art. 19 (5)— S. 33, Laccadive Island and Minicoy 
Regulation (1912) is .saved by Art. 19 (5), Constitution 
of India. See Laccadive fsOnd arid .Minicoy Regula- 
tion (I of 1912!, S. 33. air 1957 Mad 433. 

* -Art. 19 (1) (f)— S. 153-B, Companies Act (1913) — 
Validity— (Companies Act (1913), Ss. 2 (10), 153.B) 
-(Companies Act tl95G). S. 395). 

No person can claim aright created by a statute 
and at the same time insist that he should he able to 
exercise that right free from and untrammelled by the 
limitations and conditions imposed by the statute. 


What S. 153-B of the Companies Act does is only to 
impose a limitation on the untrammelled power of 
transfer of shares. It may be that the persons who are 
in a minority are farsighted, but, if they cannot 
convert the majority to their point of vie v and tho 
deadlock persists, a way out must be provided and 
that is what 8. 153-B of the Act seeks to do. 

Obiter— The limitation imposed by S. 153 B of the 
Aetjs a reasonable one and also m the public intere t. 
S. 153-B is rift ultra vires the ('oii''tituti()n. 70 Mad 
L VV 15' : (1957) 27 Com Cas 175 : I L R (1957; 
Mad 014 : AIR 1957 Mad 341 (342. 343, 344, 345) 
(Pt A) (Prs 0.9. 13. 14). 

^*’1; 19 ( 1) (f) and (5) — Customary law prohibit- 
ing iiidiviftuols from holding laud in ex- ess (»f iixed 
extent — \ alidily — Government resolution based on 
Such law — A’aliciity— (Ohitt r.) 

A cu>tomary law of the Ntanipur State that one 
could iu<t hold more titan ten pare of I, m l not 
ultr.i vires. .MR 1957 Manipur 25 (29) li^t B) (It 22;, 

\rt. infr(f) — C. P and States I.-md ftnure 

Order (IM49;, Cds. 22 and .3(1) - GI. 23 (1) has not 
becotT e voni. See (-. P. and StiU-v I auvl Peijure Order 
(1940), Cl. 22. I R 1953 Nag 51. 

Art. 19 ( 1 ) (f ) — Herar 1 and Pt'venne (’ode(1028)f 

Ss.73 (P. Proviso and 73- A (4) enaett-d 'w U*Tar 
l_.an l Revviiue (ioilo ( Ainendmcid) Act (10 of 19-18) — 
Latter ri ad with fornuT is ru t ultra vire-.. See Herar 
L.uid Boveiiuo (dde (192S), S. 73 (1), Proviso A IR 
195.3 Nag 4(j (DU). 

Art 19 (5),(1) (f) — Nayagarh I/tnd Transfer 
Rules. H. 3 Validity of the iOi'e — R< s'rictioij im- 
p ►sc 1 on tr.msK r by I he rule is lor the good o{ gene- 
ral public a lid also reas' m d)!** — Rule t h t ref o • e < h es 
not olf^ nd Art 19 (U-'di, ILR (190'd Cut 7 14 : A I R 
1904 Oris.^a 49 (5 ) (prs 7. S) (OB) 

— Arts. 19(l)ff) and (g) and .301 and 305— Orissa 
Timb.T anil Forest Pro. nee Transit Rules (U53), 
Hr. -1 and 0 — C.oiistitutir nalit\ — Rules rb* riot ' Hetid 
Art. 19(b(f) and (O or Art 301. I I.R ( 1903) Cut 59 2 
29 C ut I. T 150 : AIR 1903 Oris.sa 24 i20. 27) (Pt C) 
(Pr b) (DR). 

Art_19 (1) (f), ( 0 ) — Notification No 41008 S. T. 

dated 15tb November, 19.50 ot the Ciovt rnnu nt of 
Orissa in tae Oi'partment <.f Supply and Traioport i.si- 
not invalid A t R i 15 :/ S C l‘;0. Foil J953 C r L J 
544 I AIR 1953 Orissa 53 (55) (Pt B) (Pr 8). 

Arts. 19. 245 — Orissa Fsser tial Articles Control 

and Rerjuisitiojiing (Temporary Powers) A(.t (1 of 
1947), Ss 2 (j), 3 and 8 Orissa Kendu Leaves (Cdn- 
trol and Oi'-tribntion) Order 1949, Cl. 7 - Provisions 
are not urn oiotitutional - The restrictions imposed 
by the order are reasonable and in public interests 
and are saved by Art. 19 (5) and (0) -- Ciovernment of 
India Act (1935;, Ss. 107 (2K 297; S:ht'dnle7 List IT, 
items 27 and 29. 18 Cut L T 234 : 1952 C.'ri L J 1354; 

A I R 1952 Orissa 200 (202, 203 284 200; (Pt A) 
(Prs 0, 7, 9. 10, 11. 17. 19. 20, 21) (OB)’. 

— --Arts. 19 (I) (f), 19 (5) — Sonthal Parg^nas Settle- 
ment Regulation <3 of 1872), S. 27 — Se dion is not 
ultra vires. See Sonthal Parganas Settlement Regula- 
tion (3 of 1872), S. 27. AIR 1901 Pat 270. 

Ari-- 19 (") — Cmtoninents Act. if violates Art. 19 

(5)— Section 120 of tlie Cantonments Act does nothing 
beyond imposing reasonable restrictions upon tlie 
fundamerdal right ol the petitioner to hold his pro- 
perty. ILP 30 Pat 1204 : A I R 1958 Pat 71 (74) 

(Pt F) (Pr 5) (OB). 

Art. 19(1) (f) — Reasonable restrictions —Bihar 

PubRc Irrigation and Drainage Works Act (10 of 
1947), S. 5 A — Absence of provisions for service cE 
notice and hearing objections — Validity of section. 
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The provisions of S. 5-A are to be applied only in 
cases of emergency and it is not unreasonable for the 
Legislature to provide that the State Government 
may dispense with the service of the notice or hearing 
objections in cases of emergency. Moreover, the pub- 
lication of the proposed scheme of work by the State 
Government in the prescribed manner is itself tant- 
amount to a notice to the parties affected. Section 5-A 
therefore does not violate the guarantee under Art. 19 

(f), nor is the restriction imposed under the sec- 
tion on the right of property unreasonable. 1956 Pat 
L R 402 : 19.^7 B L J K 348 : A I R 1956 Pat 493 
.;495) (Pt A) (Pr 5) (DB). 

Art. 19 (5)— Mines and Minerals (Regulation and 

Development) Act (1948), S. 5 — Rules under — Mineral 
Concession Rules, Rr. 6, 7, 41, 47. 49. 52 and 54 — 
\ alidity — Rules not unconstitutional as restrictions 
imposed by them are not unreasonable within Art. 19 
to). See Mines and Mineral (Regulation and Develop- 
ment) Act (.1948), S. 5, AIR 1954 Pat 340 (DB). 

• Art. 19 (1) (f) & is) & (5) - Bihar Agricultu- 

jists Levy Order (1950)— Validity. 

The substantive provision in the Bihar Agricultu- 
rists Levy Order, 1950, which imposes on a person a 
restriction in the exercise of his fundamental right 
to acquire, hold and dispose of property is contained 
■in clause (5) of the order, which requires him to 
deliver, on demand, such quantity of food-grains as 
may be specified in the order making the demand. It 
cannot, however, be said that that was an unreasonable 
restriction, or a restricMon which was not imposed in 
the interests of the general public. It cannot be said 
that if under this order arbitrary and unreasonable 
action may conceivably be taken, the order must, on 
■that ground, be held to be an invalid order. There is 
some risk of abuse when wide power is committed to 
a large body of men, but the constitutional validity of 
a law cannot be contested on the ground of such 
apprehension. It is, therefore, impossible to hold 
that either the substantive or procedural part of the 
Bihar Agriculturists levy order is unreasonable, that 
•is, not necessary or appropriate for the accomplish- 
ment of^the object aimed at. AIR 1950 SC 211, 
AIR 1950 Bom 363, Disting. Mohammad Anzar v. 
State of Bihar, 1952 Cri L J 710 : 31 Pat 203 : A I R 
1952 Pal 220 t223, 229) (Pt B) (Prs 7, 23) (SB). 

Art. 19 (1) (f)-Central Excise Rules (1944), R. 8 

— Validity — No excessive delegation of power — Does 
not contravene Art. 14 or 19 (I) (f) of the Constitu- 
tion. See Central Excises and Salt Act(1944L S. 37(2) 
<xvii). A I R 1964 Punj 192 (DB). 

^ ' Art. 19— Employees' Provident Funds Act (1952)i 

5— S. 5 is not ultra vires. See Ibid, Art. 14. AIR 
1964 Punj 85 (DB). 

— Art. 19 (1) (f) — Reasonable restriction — Em- 
ployees’ Provident Funds Act (1952), S. 6 - Restric- 
tion imposed by Employees' Provident Funds Act on 
employer is not unreasonable. 

The Employees’ Provident Funds Act has been 
enacted in the public interest, and the restriction 
placed by it is in no manner unreasonable tfor all it 
dernands is that a certain contribution, the maximum 
limit of which is contained in the Act, should be 
made by the employers for the benefit oftheemplo- 
yees. The legislation is essentially calculated to 
harmonise the relations between the employer and 
the employee in certain industries, and in the modern 

context this can in no sense be called unreasonable. 
(1962) 2 Lab L J 604 : 64 Punj L P 524 : (1962.63) 
22 F J R 278 : ILR (1902) 2 Punj 456 : (1902) 2 Lab 
L J 604 : 1962 Cur L J 256 i A I R 1962 Punj 507 
<510) (PtB) (Pr7)tDB). 

(g)— -Sea Customs Act (1878), 

S. 178A— Validity. 


The right guaranteed by Art. 19 (1) (f) and (g) is 
in respect of property which has been lawfully ac- 
quired. Where the Legislature imposes a certain kind 
of restriction upon sa:iuggled goods which obviously 
could not have been acquired lawfully, no funda. 
mental right can be said to have been infringed. 
Hence S. 178-A of the .Sea Customs Act by placing 
the burden of proving his innocence on the accused 
ill respect of goods believed to be smuggled cannot 
be said to have contravened Art. 19 (1) (f) and (e). 
A I R 1901 Bom 227, Diss. from., 1957 SCI 828 i 
(1957) M L J (Cr) 765; A I R 1957 S C 877. Foil. 61 
Punj L R 937 ; 1960 Cri L J 1659 i A I R 1960 Punj 
664 (665, 666) iPt B) (Pr 5) (DB). 


Art. 19 (1) (f), (g) and (5) and (6) — Sea Customs 
Act (1878), S. 17S.A (1) -Validity. 

Section 178-A (1) of the Sea Customs Act is not 
violative of Art. 19 (1) (f) and (g) of the Constitution. 
1 ne impugned provisions are by no means too drastic 
or unnecessarily harsh and they do not override the 
object to achieve which (he legislative measure in 
question has been enacted. A I R 1960 Punj 664 and 

of 1958 (Punj) Foil.; A I R 
19o9Mad 142. Diss. from. 62 Punj L R 549 : 1960 

Cn L J 1236 : AIR i960 Punj 488 (490) (Pt A) 
(Prs 8, 9) (DB). / \ ^ 


“ “Arts. 19(1) (f), (g), 31 (2)— Insurance Act (1938), 
Ss. 52 a to 52G — Validity— Do not abridge the rights 
under Art. 19 and are not void — See Insurance Act 
(1938), S. 52A. AIR 1952 Punj 9 (DB). 

Arts. 19 and 15 — Ancestral property in posses- 
sion of male proprietor in Punjab — Power to dispose 
by alienation — Restrictions on, whether infringe 
Arts. 19 (1) (() and 15— Custom (Punjab). 

The rights of • a male proprietor in the Punjab 
governed by custom in ancestral land aie that he 
holds the land as a full owner but in regard to his 
powers of alienation there is in his male descendants 
or in the collaterals connected with him from the 
common ancestor irom whom the land has descend- 
ed. the right to object to the alienation if it is 
not with their consent or is not for necessity. The 
reversioners have a residuary power vested in them 
of controlling the alienations made by a proprietor. 
Such beii g the right of a male proprietor it cannot 
be said that he has not (he right to dispose of his 
property and if the alienation is challenged by one 
who has the right to challenge, it is an interference 
with the right guaranteed fcby Art.l9(l)(f) of the 
Constitution. 107 P R 1887; 75 P R 1895 (FB). Ref. 

Tl^ Owner ol ancestral land, which has come into 
the hands of a male proprietor, has not the whole 
and sole interest iu the property or power to dis- 
pose of it as this is the nature of ownership in cus- 
tom mid is attached to ancestral land, and it can- 
not be said that this is an unreasonable restriction 
on the exercise of any rights even if it were held that 
the matter falls within Ait 19 (1) ^f), as is clear Irom 
Art. 19 (5). 

Dicta ; “It was also submitted that the true rule 
is that the limitation is not on the man but on the 
ancestral property. Whichever way we may look at 
it, whether it is the nature of ownership under cus- 
tom or view it as a limitation which attaches to the 
land itself it is not an infringement of any funda- 
mental right.” 

Further, whoever lives in the Punjab whether he 
is a jat or Rajput or anybody and whatever be his 
race, he has these limitations imposed upon his 
power of alienation. The estate which he has is of 
a limited nature. By the very nature of the estate 
that he inherits from his ancestors the power of alie- 
nation is a limited one and there is no infringement 
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of Article 15 either. AIR 1951 Puni 445 (446) (Prs 
5, 6, 7, 8). 

Art. 19 (1) (f) —Scope -Sea Customs Act, S. 178A 

— Validity— Section is not hit by Art. 19(l)(f) ;and 
g)so iar as gold is concerned. See Sea Customs Act 
U878), S. 178A. 19C1 (2) Cr L J 406 (Raj). 

60. Clause (1) (f) — Illuclrative examples — 

Invalid restrictions. 

• Art. 19(1) (f) — Bhopil Reclamation and Deve- 
lopment of Lands (Eradic<»tion of Kans) Act (13 of 
1954). Ss. 4 (1) and (4)— \’alidity— Provisions violate 
Art. 19 (1) (f) of the Constitutir n and are invalid See 
Bhopal Reclamation and Development of Lands (Eradi- 
cation of Kans) Acr{13 of 1954), S. 4 (1). AIR 1965 
S C 124. 

-Art. 10 (1) (f) — Travancore Cochin Land Tax 

Act (J-jSS) as amended by Act (10 of 1957). Ss. 4, 5A 
-and 7 — Constitutionality — Act is confiscatory, discri- 
minatory and imposes unreasonable restrictions on 
holding property — Ss. 4 and 7 offend Art. 14 and 
Ss. 4, 5A and 7 offend Art. 19 (1) if)— Whole Act is 

invalid as its main provisions are eiicoii>.titutional. 

See Travancore-Cocliin Land Tax Act (15 of 1955) 
QS amended by Act ilO of 1057). S. 4. AIR 1961 S C 
552. 

• Art. 19 (1) (f) — Madras Marumakkathayarn 
(Rernoval of Doubis) Act (32 of 1955 Validity — 

j*dringes Art. 19 *1) if) and is not saved by .\rt. 
19(5). Kochiini v. States of Ma Irts 6c Kerala, A 1 R 
1960 S C 1080 (1104) {in N) (Rr 5:3). 

-Art. 19 (U (f) — Forest Act (1927), S. 38-B 

Notification, dated 1U3-81 prohibiting all acts 
Jiien^tionisd in Cls (a) to (t) — No time limit for 
prohibition fixed — Notification lield ultra vires, 
Art. 19 (I) (f) of Constitution of India. See Forest 
Act (1927), S. 38-R as amemlecl by For'.'st (U. P. 
Amendment) Act (1956). Alii 1963 All 4SU (DB). 

7 "Art. 19 (1) (f)— Scope — Refusal of permission Uy 
District Magistrate to hold cattle market on peti- 
tioner’s own land — Legality — (Quashing of — Certi- 
orari— Police Regulations, Para. 183. 

Tlic District Magistrate possesses no power to 
grant or refuse permission to hold a market. .\n 
order passed by the D. strict Magistrate relusing per- 
mission to the petitioner to hold a cattle market on a 
portion of his plot amour, ts to an un war* anted inter- 
^ereace with hi.s right to use his own land and can be 
quashed by a writ of certiorari. 19(i0 All W R (II C| 
563 : I960 AH Cr R 35S ; i960 All L J 761. 

Art, 19 (1) (1) — .Vndhra Prade^h Land Uevenne 

(Assessment and Oss Revision) Act (22 of 19621. Ss. 3 
to 5— As amended by .Vndhra .\ct (23 ol 1962'. S'. 3 
to 5 are unconstitutional as olien ling .\rts. 11 and 
19(1) (f) of the Constitution. See Andhra 
Land Revenue {.Assessment aa<) Ct-sS H'-visio' t 
22 of 1962), S 3. ( 1965) 2 Audh L T 297. 

• Arts. 19 (1) (f) and (1) (g)— Search of premises 
ot person and seizure of documents, books, vtc., 
or property belonging to Iiini — • Constitute i vasions 
of fundamental rights -LiCome tax \ct ( R)22}, S. 37 
(2)— N’alidity — Section is unconstitutional bi ing vio- 
lative (if Art 19 il) (g) — Section does not amount to 
reasonable restriction within Art. 19 (6) - Per Majo- 
rity. 

Search of the premises of a person and seizure of 
documents, books, etc., or any property belonging to 
that person constitute invasions of his fiindameidal 
rights not onlv under Art 19(l)(g) but also under 
Art 19 il) (f), although temporary seizure of property 
as the result of a search in extcutiou of a warrant is'-ued 
by a Alagistrate iu exercise of his judicial power 
vested in him under law, may bo regarded in the 


particular circumstances of the case as amounting to 
a reasonable restriction on the fundamental right 
under Art. 19 (1) (f). Such search of the premises 
and seizure of various account books, documents, 
etc., necessary and useful for carrying on thetra(Je 
or business of a person, undoubtedly constitute inva- 
sions of the fundamental right to practise any pro- 
fession, or to carry on any occupation, trade or busi- 
ness. guaranteed under Art. 19 (1) (g) of the Constitu- 
tion particularly when any such invasion is not the 
result of or eflected during the enforcement of a 
judicial process or w'arrant issued by a Magistrate 
under the Cr. P. Code. 


.Majority view: S. 37 (21, Income-tax .Act (1S92', 
is unconstitutional and invalid by reason of its being 
violative of Art. 19 (1) (g) of the (Constitution and it 
cannot be saved on tbu ground that it could be re- 
garded as amounting to a reasonable restriction 
falling under Art. 19 t6' of the Constitution. I R 
1961 Cal 578. Diss. 

Per Mehrotra, C. J,. Contra t 

Having regard to the scheme of the .\ct and the 
internal evidence in S 37 (2) itself, it cannot be said 
that the power conferred on the Income-tax autho- 
rities is uncanalised and there is no guidance and is 
thus arbitrary. It cannot be said that the restriction 
on tlie asses'-ee is in its very nature unreasonable, and 
not in the public interest. Hence, S. '>7 (2) cannot 
be struck down us being unreasonable restrictioa : 
Senairam Donngjrnnl Agency (P.) Ltd v. K. E. John- 
son, (1964) 52 I T R (13: : .AIR 1964 Assam 1 (19, 
27.38,39.40.47.50.51) (Pt B) (Prs 72.107.170, 
176. 197. 204, 205) (FB). 

Arr. 19— Section 167 (8' Sea Customs Act '1878), 
would offend against Art. 19(1) (f) of the Constitu- 
tion if it were held that the burden of showing law- 
ful importation was upon the person whose goods 
were sought to bo confiscated even though the 
special statutory exception in S. 178A, Sea (Justonrs 
Act 1878 was not attracted. A 1 H 1962 S C: 316. Rel, 
on. 68 Cal W iN 383 : 1965 (2) Cri L J 477 : A I R 
1965 Cal 507 (516) (Pr 44) (DB). 

Art. 19 (U (f)-Va!idity-S. 6, Gift Tax Act (1958) 

— Provisions pat unreasonable restriction on donee’s 

riglit to a.qiiire and hold property — V iolates \rt. 19 

(1) (f). See (uft Tax .\ct (1958), S. 6. A f R 1963 
Cal 127. 


Amerulmeut) Act, (7 of 1950), S. 7 — Section*!^ ultra 
vjres-Constitijtion of India, Arts. 13 (L), 19 (1) ([) and 
(5). See Bengal Land Revenu(* Sales (West Bengal 
Amendment) Act (7 of 1950), S. 7. AIR 1951 Cal 85. 

I .\rt. 19 (1) (f)— Surety or partner of a contractor 

is not a contractor within the meaning of sub-cl. (3) 
of S 34, ] 6c K. Town Areas Act (17 ot 2011) — Pro- 
< eedings taken .)g:nnst them under sub-cl. (I) of S. 34 
(ft the .\ct 'll of 2t)ll Suit.) to recover arrea^^ of con- 
tract money dm' from contractor amounts to direct 
interierence with their fundamental rights to hold 
property and is svithout jurisdiction. See J 8: K Town 
Area Act (IT of 20iL Smt.) (l954 A. D.), S. 34 (3) 
AIR 1964 I 6c K 86. ‘ 

Vrts. 19, 13 , 3 1 —Sections 4 > to 51 . Kerala I'Orest 
Act 1961(4 of R»62)- Validity-Provisions contravene 

Arts 1 I 1) (f and (g) and 31 — laitiie grouf^ ol the 
sections has to be struck down as Unconstitutional- 

Provisions are void so far as private forests and their 
owners in the Malaiiar area ol Kerala State are con- 
cerned. See ibid, .\it. 13. AIR 1964 Ker 287- 
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Art. 19 (1) (f) and (5) — Public safety — Bihar 
Maintenance of Public Order Act, 1949 (3 of 1950). 

u? u indefinite, vague and unreason- 

able both from aspects of substantive and procedural 

k of a statute must be precise and must 

be sufficiently objective so as to guard against an arbi- 
trary or ‘ad bominem’ result on the part of the per- 
sons who are called upon to administer the statute If 
this important requirement is not satisfied, the statute 
will be an unreasonable restriction on the consti- 
tutionai guararitee under Art. 19 {]) (f) and will not 

* f the language of the exception contained in 
Art. 19 (5) ol the Constitution. 

The restrictioD imposed by S. 8 (1) of the Bihar 
Maintenance of Public Order Act is unreasonable 
Iroin the substantive aspect bfcause the statute is 
indetiniu and vague. If vicarious liabilit> is intended to 
be imposed, the section is unreasonable on the ground 
that such punishment violates the juristic principle 
that all cnmiual responsibility is personal. Section S 
(1) authorises the State GovernmtDt to impoje a col- 

lective fine merely on its subjective satisfaction. The 

tactual existence of the grounds mentioned in S 8 (1) 
is not a justiciable issue. The vesting of such an abso- 
lute unfettered authority in the State Government is 
an unreasonable resTiction and there is an infringe- 
ment of the guarantee under Art. 19 (1) oi the Consti- 
tution. 

Section 8 (1), Bihar Maintenance of Public Order 

w o’"® 1956 B L 1 R 210 : 1956 Cr 

L J 64U : ILR ^5 Pat 102 : A I B 1956 Pat 137 0 39 
140, 141, 142) (Pt A) (Prs 8, 9, 10, 11, 12, 20) (DB)! 

safety-Bibar Mainten- 
ance of Public Order Act. 1949 (3 of 19.'50), S. 8 (2)- 

/t wfx C violates guarantee under Art. 19 

(1) (f) of the Constitution. 

S( ction 8 (2), Bihar Maintenance of Public Order 
Act confers an arbitrary power on the State Govern- 
ment to grant exemption to'any person or body of per- 
sons Irom payment of the collective fine, and so it 
violates the guarantee under Art. 19 (1) (f) of the 

Constitution. Section 8 (2) is, therefore, invalid. ILR 

A B L J R 210 : 1956 Cr L J 640 : 

AIR 19.->6 Pat 137 (141) (Pi C) (Pr 16) (DB). 

® (5)— Bilar Land Encroachment 

Act (81 of 1950), S. 2 (li (d) - Validity (Bihar Land 
EDcr„achment Act (31 of 1950), S. 2 (ii) (d) ). 

Article 19 (1) (f) protects possessory titles as well as 
titles made p rfect by the lapses of the statutory 

2 (ii)of Bihar Act(31 
of 1950) IS considered along with the amendment or 
separately Irom the amendment, it does violate funda- 
inental rights as guaranteed by the Constitution. Any 
law which takes asvay or abridges the rights con- 
ferred by Art. 19 (1) (f), is void to the extent of the 
contravention. 

There is no justification for interfering with the 
rights of those who on the different kinds of lands 
specified in Cl. (d) of S. 2 (ii) have acquired title by 
adverse possession. Article 19 (5) cannot be invokea, 
because the restrictions imposed under the statute 
can by no means be regarded as reasonable. This is 
certaiuK a case in which the law deprives a person 
ot possession of his property on the subjective deter- 
mination of an executive officer. The fundamental 
right is thus put in jeopardy. Biij Bhukan v. S D O 

J R 513 : 33 Pat 690 : AIR 1955 Pat 
1 (16, 17, Ifi) (Pt J) (Prs 12. 13) (SB). 

I Cotton Cloth and Yarn (Con- 

trol) Order (1948) Cl. 4 -3)- Validity-The restric 
tions imposed transgress the limit contemplated in 
Art. ly (5) and, are therefore constitutionally invalid. 


Control Older, 1948, cannot 
operate in an effective manner unless the provisions 
in question are so amended as to conform to the 
constitutional requirements 1954 tt L T R 276 • 9 a 
Pat 219 : AIR 1954 Pat 325 (326) (Prs 4.V(DB).- 

of l9Y!i 7 Private Forests Act (19 

irirtir. Validity Act imposed unreasonable res- 
trictions upon the right ol an owner of the forest ta 

‘he Consti. 

S«T2: 28,1o, ids'] ““ '« n 

“—Art. 19 (1) (fj — Applicability - Custom against 
gift to persons outside circle of collaterals and caste- 

w -k restriction. 8ce Custom - 

Wajib-Ul-Arz. AIR 1958 Raj 199 (DB). 

61. prohibition law. 

Arts. 19 (6) and 47 — Basis of restriction on 
trade ot intoxicating liquor. 

^ That when the liquors are taken in eTce^s the 

injuries are contined to the party offending is a fact 

which does not exist The injury, it is true, firs! falls 
pon him in hi.' health, which the haMt undermines; 
in his moral}, which it weakens; and iuthe}elf- 
abasement which it creates. But as it leads to neglect 
ot business and waste ot propeity and general demo- 
ralisation, it affects those who are immediately con- 
nected with and dependent upon him. By thegeoeral 
concurrence or opinion of every civilized community, 
there are fev sources of crime and misery to society 
equal to the dram shop, where intoxicatii g liquors, 
m small quantities, to be drunk at the time, are sold 
indiscriminately to all parties apply ing. The sale of 
such bquors in this way has therefore, been, at all 
times, by the Courts of every State, consideied as the 
proper subject of legislative regulation. (1890)34 
Law Ed t<20 (623), Foil. Cooverjee B. Bharucha v. 

S C J 246 : 1954 S C A 
(V^\ S C R 873 : AIK 1954 S C 220 (223) (Pt F) 

Lifiuor Prohibition Act 
(1 of 1953), Ss. 2 (3). 3 — Validity. 

T 'P 2 (3) of the Assam 

Liquor Prohibition Act, it has been made clear hat 

It does not apply to any toilet preparation or medicine 
whVrh"’”® u substances, restriction on 

which would have been considered unreasonable so 

tar as the rights of the citizens to carry on any 
profession or trade were concerned, have been ex. 

definition of 'intoxicating 

liquor. The Act. therefore, cannot be struck cown 

on that ground. ILR (1960) 12 Assam 396: AIR 1961 

Assam 16 (18) (Pt D) (Pr 7) (DB). 

—Arts. 19 (1) (f) 19 (5). 14. 47 and 245 - Eas'ern 
Bengal and Assam Excise Act (I of 1910), S. J7 (3) - 
Hestnclions on use of intoxicants as beverage— Consti- 
tutional validity - Section 17 (3. whether contra- 
venes Arts. 19 and 14 — Whether is piece of excessive 
delegation of legis ative power. See East Bengal and 
Assam Excise Act (i of 1910), S. 17 (''). AIR 1958 
Assam 1/3* 

rod^l 7 Bombay Prohibition Act (25 of 
1949). S 129 A - Validity. See Prohibition - Bom- 
bay Prohibition Act i5 of 1949) S. 129-A 1964 t2) 

Cr L J 523 . AIR 1964 Bom 253 (DB) 

TToo''^.' r® ~ Bornbay Prohibition Act (25 of 1949), 

S. 129-A (as amended by Act (12 of 1959) — Validity 
Consumption of prohibited intoxicant — Medical 
Eximinal ion - Section 129-A applicable to persons 
accused of an offence’ — Accused merely required to 
submit to evidence being collected from him — C om- 
pulsion only in case of active resistance — Section 
held not violating protection against testimonial com- 
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pulsion guaranteed by Art. 20 (3) - Does not relate 
to any right guaranteed under Art. 19. See Ibid, 
Art. 20 (3). ILK (1961) Bom 360. 

19 — Scope — Bombay Prohibition Act, 

1949, as amended by Act (20 of 1952) — Valicity - 
Bombay Spirituous Medicinal Preparations (Sales) 
Buies, 1954, Rr. 2, 3 - Scope of See Prohibition — 
Bombay Prohibition Act {Jo of 1949 as amended by 
Act 20 of 1952), S. 24-A. 1958 Cr L J 607 : AIR 195S 

Bom 181 (DB). 

— Art* 19 f 1) (f) — Bombay Spirituous Merlicbial 
Preparations (Sale) Rules ^1954), R. T — Bol^ 7 is 
reasonable. See Bombay Spirluous Medicinal Prepa- 
rations (Sale) Buies (1054b R. 7. AIR 1956 lium 


Art. 19 (1) (f) — Prohibition law — Bombay 
Prohibition Act (25 of 1949) (as amei dcd bv Act (26 
of 1952). Ss. 12 (c) and (ci) and 13 (b) - \ iilidity. 

The scheme of regulation intro luccd b\ theaniend- 
ed Prohibition Act, in so far as it rehtes to m dicinal 

and toilet preparations which ire ht (or the U'C as 
intoxicating licjuor is reasonalde and it is reasonable 
in regard to preparitions \vlii(*h ire unfit tor such 
use, with the result that the wh .ie of thit sdienie is 
reasonable; and since it is re ison ih! ^ it h ids^ to^t tie 
further consefiuenC'.’ that S^, 12 'ct an :dh 1 > 
which ire declari’d to lie V'h I in the ir arneni.i 1 del 
by the Supreme Court in AIR 1951 S (. are v *l'd 
qua such prep ir.iti ms in tfie uiu-n9e.i A<'t. 1 he 

challenge tlmrefore 'o tin- tegisUtive coiiip'-ience on 
the ground that it contraveiKS i nm hunental Mghts 
must fail AIR 1956 Bnm 3tM (3lS, 319) (Pt N) 
<Pr 25), 

• \rt. 19 ( 1) (f) — Scope — Rom’oav Prohibition 

Act — H void —See Prohibition — Rmnbay I'rohibi- 
tion Act. AIR 1951 Rom 210 (Ml). 


Art. 19 — (hifarat Denatured S|)iritnoiis Prepara- 

tion Rules fl962h H. 37 - \' di Rtv - Rule 37 is 
invalid urnler Arts. Gnl, 3()4 and 19. ji-C Ibid, 
Art. 301. AIK 1064 Cuj 59 (DR). 


Art. 19 — Gujarat Denatured SpiriRmus Prepa- 
rations Rules (1962). ib 22. Provisn. R. 2t — \ alidity 
— Provisions are unreasonable restrictions. 

Prevention of a subject to conduct his business both 
as a wholesLjler as .*eli as a rntaile. is not a check 
required for the enf'Tccmcnt of the pobev ao.l the 
objective of the Uombay IRohibition Act. I lie [)rovi ''0 
to R. 22, therefore, is an unreas male redr ct on in so 
far as it prevents a person who hold', a licmice for 
retail sale from being grante,! a wliolesiler’s licence. 
Rule 24 likewise also would be in 'ali i in so far as it 
prevents a wholesaler from obtaining a retailer’s 

licence, i i963) 4 (hil L R 1033:1111 1964) ',uj 96: 
AIR 1961 Guj 59 (78) (Pt II) (Pr 35) (DR). 


19 ( 9 ) — Rc.stricl ions on trade or business — 

Reasonableiiess of — Rusiricss ol selime Rriuor — 
Law prohibiting or restricting sale — X’alidity. 

There a well marked and well recogni ed dis- 
tinction he ween an ordinarv lawful trade or business 
which eveiy citizen is enti led to pursue asui a trade 
or business which is of a dangerous character, or 
Nshi -h is illegal immoral or injurioisto the tiCdlth. 
morality an i welfaie of the p iblic I he business of 
selling inti xicatmg li(|iiors uml oubtedly fills within 
the latter category. Therefore a law which restricts 
or eve 1 prohibits this trade or businesv wiP obvi- 
ously he saved ay Cl. (0) of Art. 19. .AIR 1954 S C 
220, Uel. on. 

W’hero the Excise .Act gives discretion to authori- 
ties to grant licence’s to sell liquor the authorities in 
whom ttie discretion ve^ts must necessarily look to 
the reputation and personal fitiuss of the applicant. 
It is not possililc or practicable in such cases to lay 


down definite or comprehensive rules to guide or 
control the exercise of discretion. AIR 1959 J and K 
83 (83,84) (Pt A) (Prs 3,5, 6). 

Arts. 19 and 14 — Right to sell liquor by retail is 

not inherent right — Bidding for individual shops 
changed to collective bidding Equal opportunity 
given to all bidders — I'here is no discrimination — 
(.\I. B. Excise Act Smt. 2009), S. 0S — Rules under 

— Rules for Distribution of Sheps and Grant of 
I^icenses (Smt. 2009', Hr. 25 and 27). See Ibid, S. 14. 
.AIR 1955 Madb Bba 161. 

Art. 19 (5) — Madras Prohibiten Act (1937), 

S. 4 — Rules under Ac: — Rules 0 and 10 - Validity 

— R‘ sti ictions held not unreasonable. .AIR 1955 
NUC (Mad) 5946. 

.Art. 19(1) (f) — Madras Proliibifioii Act (10 of 

1937), Sections 2S to 32 — .\rticlc 19 (1 (f) of C.onstU 
tution is noi- infringe I. See Mnlras Pfi . h ibition Act 

(10 of 1937 h S. 28. Alii 1054 Ma.l 9:J3. 

Art 19 (I) R) - Prohibition law Contravention 

of. 8 e Madrj- I ruhiliition .Xct ( lO of 1937), S. .3 (9). 
AIR 1951 .Mad 643 (DR). 

.\rt 19— P. and IGrar Proiiihitiori Act (1938) 

— Madlnu Pradesh Prohibition (.X n'ui hnenf Act 30 
of l'^53l ('. P. and R;Tar lOctifn- i >oir.t Rules, 1942 

— S‘i/nrcol rectitieii imiiorted on valid {)crniit 

— Wiliilitv. S- e(’. P. Olid hn.ir Pr diihition .Act i7 of 
103^' AIR 195(i Nag 1. 

Art. 19 (3 P. and Berar Proliihition Act (1938), 

vS. 2S.II — Maiiufai tiire of meli'inal prepirafion is 
outside oppi ation of S 6 — S,'c ( . f’ and If - r ir Prohibi- 
tion Act (7 of 1938^ S. 2S.:i. AIR 1956 Nag 1. 

Art. 19 — State when is not person — L’ce ace to 

vend liquor -- Disparity ortwiMui State and cifiz' □ — 
l)i crimination not ni reasona al * — C 1’ arul Berar 
I'.xcisv Act ‘2 of 1915' is not repugrunt ( > .Art. 14. See 
Ibid, .\rt 14. AIR 195^ Nag 177 (DR). 

Art. 19 — Pun). lb Opium R('^ friction on ( >ral Con - 

sumption Rules i 1957 ‘ — \’ali il> - Ruhs are not in- 
. consistent witli 5 ()i)iiim 1"'75 — Regulation 

— -M.-aning — .\ hether inclu U‘s tot.d prohib tion — 
(Words and Phra'ics — R gnlation). See Punjab Opium 
(R -stri :tion 'ui Oral Coiisiimplion) Rules (1957). AIR 
1958 Punj 400. 

Art 19 (1) if) and (c) and (5) and (6) — Scope — 

Right to possess and scH Ripiir — Restrictions — 
Notifications under Pun|ab INcise Act introHucing 
priiliibition In «ocial clubs — A’aiidity (Punjab Excise 
Act (I of 1914). Ss. 24 4) a id .54.) 

It may be that in the absinceof a restraining enact- 
ment. a citizen ol this country has a rig it to carry 
r)n business in the purclia.se an 1 sale of intoxicating 
liquor, but it is within t!ie power ot the l^egislature, 
in view of die provisions of .Ait. 9 (0 to impose such 
reasonable rest iction> on the exercise of this riglit as 
it may consider or proper. 

The notdlcition issued l.y the Ciovernment under 
the Punjab Excise Act. protiibiling a club from dis- 
tributi..g li(|uor to its members and a no'ification 
issued iiniR'r S 24 (4) prohibiting metidiers trom 
keeping th^ir own intoxicating liquor in an uu- 
ljceu'«ed club do not constitiPe a dir ct interlereiice 
with the liber y of the stdip'ct or violate the funda- 
mental rights gii.iranteed by Art 19 of tlie (Constitu- 
tion. 58 Pun L R 426 : 1 L R (19.57) Punj 166 : A I R 
1957 Punj 20 (22) (Ft R) (Pr 5) (DB). 

Arts. 19 (6) and 14 - Restriction on sale of liquor 

— Discretion to execute autlinrity under Punjab 
Excise Alt to grant or rel use licence — Discriuiina. 
tinn in issuing licences — (Puiiiab Excise Act (1 of 
1914), S. 35). 

It may he that a discretion has been vested in the 
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Excise Commissioner under the Punjab Excise Acfto 

sura but wnTand plia- 

sure, but that discretion must be used impartially 

and without unjust discriminatian and after a careful 
stances!"" "" relevant facts and circum- 

pursuance of GoverDment*s decision fn 

of liquor in civilian clubs 
the Excise Commissioner had banned the sale of 

iquor to the members of the Lumsden club but he 

had not issued a similar direction in respect of the 

other civilian clubs, although their rules were similar 

m jnany ways to the rules framed by the Lumsden 

Held, that there was no warrant for unjust discri- 
between these two sets of associations, and 
^e order refusing to grant a licence to the Lumsden 

d ier 

(B s.'jpTArrsir ■ 

——Art. 19 (1) (f), (5)— Punjab Intoxicating Spirituous 
Preparatonc, Import, Export, Transport Posspssio^n 
and Sal^B Rules (1952) — Validity. See Punjab Intoxi- 
eating Spirituous Preparations Import, Export Trans- 

*.rrT^''^' ~ ‘^'^Rf’cations by Raiasthan State 
withdrawing privileges granted by Ruler of Udaipur 

to Zarnindars, to manufacture liquor for private con- 
sumption - Privilege held not right to propLty-^No 

ss/i’«7 SKird-l,:* .X“s 

licence fee, gallonage fee, etc.-Validity. See Travan 
Co 504 ^ I « 1954 T^a": 

Travancore Abkari 
Act (4 ol 1073, M. E.) — Selection of site for Houor 

Ab^arTAcf 4 of To “^"i ~ travancore 

ft). aTr' wIfft.Co 'I-®- 


prevent defendant from running flour milI--rF harrA/) 

Th'Iir r/s^ 

ment of Uttar Pradesh I LR agSI) ! Alt 

1951 All 257( 270. 313) tnAfTtH fi'gf K W ' “ 

•aT7;^rri^Vts^lar^”^ ' - 

guarantees to the citizens free 

l?t 301 profession or bS iness‘ 

Alt 301 provides for freedom of trade * 

and intercourse within the ferritoryU Ind^^ wtT 

xjui, tor traflic is surely within the scorn- nf thZ 

oFiTJtttd7artTTat^^o!i11°adr:r"bi^^^ 

tricted.the case falls under .\rt ir(n%) h,T'Tftf‘ 

S of .trTsot: Tl iri^5ntl'257*('FB?i‘Jl 

mO] Ip^sS (’sB)!'"'"’ 249 (268> 

[Reversed on another point in AIR 1901 $ C 232 ] 


62. Clause (1) (g) — (General). 

(1) 'g), (6) and 301 to 305 — Scope— 
ExtentTf ®°‘* intercourse — 

Articles 19(l)fg) and 301 are two facets of the same 
thing the Ireedom of trade. Article 19(l)(g) looks at 
the matter from the point of the view of the indivT 
dual citizens and protects their individual right to 
carry on their trade or business. Art'cle 301 looks at 
the matter from the point of view of the country’s 
trade and commerce as a whole, as distinct from the 
individual interests of the citizens and it relates to 

t^e Sta'leT'”^^'^^ intercourse both with and within 

ject to Art. 19 (fl) which protects a law which im 
^ses, in the interest of the general public, reasonable 
restrictions on the e.xercise of the fundamental riallt 

guaranteed by Art. 19(l)(g). Our ConsTtu?iTn “To T^rT 

claims by Art. 301 the Ireedom of tradreomTerce 
and intercourse throughout the territorv nf it^A* 
subject to Movision.s of Arts. 302-305, State of 

Charaarbaujwala, 1957 Mad W*^ 

<SC) 64 1 1957 s C R 874 : 35 Mys L J 283 . (1^7^ 

E; i K 15 ■BlS’BliV.-fBsi f ■ 
HS.VA-p.-vi IS atf ' ■ ^ * Si 

.B.C t; ,';kS'£ 


rr. (1) fg), 301 and 304 (h) — Sennp ~ 

not Art. 301 read with Art. 304 (b). ^ ^ 

Looking to the language used in Pnrf n#. j 
commerce and intercourse within thp fpr > 

carry cii his business. If an individual is'^n''rT'i''/j 

fcvSfro^d: rdtrhTr gtdTirZ S 

comTrai,TdudTrfr°ngTm;d{7T“rtrTTor 

m proper article which he can invoke is Art. 19 
(1) (g) and not the provisions of Art 301 ro^ri 

Am ILR (1955) Bom 870 : 57 Bom L R 892^ 

AIR 19o6 Bom 21 (26) (Pt C) (Prs 14, 15) (dV- 

“^Art. 19 (l) (g)— Applies to citizens as well as to 

ILR (1955) Bom 680 : 57 Bom r R 
288 : air 1956 Bom I (19) (pt Q) (Pr 47j;(DB). 

19 (I) (g) 19(6). 31 (2). 31(2- A) and 374(2) 

— Government of India Act (1935) <; ooa r* 

Act nsfifi* f‘ eUA-Calcutta Suburban Police 

Act (1806), S. 38 A — Notifications in 1959 bv Police 
Commissioner prohibiting use of cycle.carts in Ca^! 

cutta and suburbs ->’alidity. r in i^ai 

*fVk^r^ Constitution, the decision 

of the Federal Court in AIR 1944 F C 62 will have 

as much binding force and effect as a decision of the 

Supreme Court and as the impugned sections of thp 

u^baTT A)*andThe CrdttTsdb! 

when r ■ enacted in 1948 

nnW^ they cannot possibly be declared void 

ol property in the wide sense given to that expression 
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In AIR 1954 S C 728 or AIR 1954 S C 92. There can 

be DO question, therefore, that the two impugned 
sections which empowered the Commi^sione^ of 
Police to prohibit certain types of vehicles plying on 
the streets and public places in the town of Calcutta 
and its suburbs were validily enacted and ‘were exis- 
ting laws' within the meaning of that expression as 
defined in Art. 306 (10) of the Constitution, till the 
Constitution came into force. If it be assumed that 
the two Sections were rendered invalid by Art. 31 (2) 
of the Constitution then these laws must be held to 
have remained dormant till the Constitution was 
amended in 1955 and Cl. A) was inserted in Art. 51 
by S. 2 of the Constitution (Fourth .Vn endment) .Act, 
applying the eclipse theory as propounded by the 
Supreme Court in AIU 1955 S C 781 which was ap- 
proved of in 1956 SC] 293 : AIR 1956 S C 298 and 
in AIR 1959 S G 648 and revived again after the 
insertion of Cl. [2 A) in Art. 31 in 1955 and 
Cl. (0) in Art, 19. The notilications of 1950 prohibit- 
ing use of cvcle-carts in town of Calcutta and itj 
.suburbs issued uiidcr the two sections wi. ri‘ therefore 
quite valid. Pa5.cliim Harga Malbahi Cycle Muzdoov 
Union v. Commr. of Police, Calcutta, 05 ('a! \V N 
213 : AIR 1901 Cal 125 (131, 132, 137. 138) (Pt II) 
(Prs 21.45,47. 49) (Sll). 

Art. 19 (1) (g) — essential Commodities .Act 

(1955), 8. 3 (2)(1) — Ortler mentioning purchavis 
— Power of ('.ourt to go behind order and deterujii.e 
the real purchaser. See Fs^enti.rl Commodities Act 
(1955), .S. 3 (2) {{). AIR 1058 Cal 257. 

Arts. 19 ( 1) (g) and 220- Right to carry on busi- 
ness — There is no right to carry it i/i paitii- ilar 
fashion — Existence of rival business cannot >c t..rrn- 
ed as an invasion of fundamental right— Mandamus 
against order shilling a lifjuor shop nearer to peti- 
tioner's will not be issued. AIR 1955 N U C (Cal) 
4290. 

Art. 19 (1) (g) — Negative stipulation iiot to serve 

another employer, in contract of service duriig cur- 
rency of coirtract — Injunction can be granted to res- 
train breach of negative stipulation — (^ranting or 
refusal to grant injunction to limited ex'tent does not 
alfect freedom of contract or trade. See Specilic Re- 
lief Act (1963), S. 38 (2). (1905) 2 Lab L J 2S4 : AIR 
19CC Ctij 189. 

Art. 19 (1) (g) — Service agreement — Agreement 

not to serve any other person during particular period 
— Not void under .Art. 19 (1) (g) — Rut injunction to 
restrain servant from serving other person offenis 
Art. 19 (1) (g) and cannot be granted. (1903) 2 Lab 
L J 522 : A I R 1904 Guj 215 (218, 219) (Ft R) 
(Prs 10. II. 13). 

Art. 19 (1) (g) * — Unreasonable restriction on 

employee’s right to follow occupation of his choice — 
Contract of personal service — breach of Power of 
Court to issues injunction to prevent breach of con- 
tract of persondl service. (1903) 4 Guj L R 795 ; ILR 
(1903) Guj 891 I AIR 1964 Guj 115 (121. 122), 
(Pt B)(Prs 9. 10). 

Arts. 19 (1) (g). 19 (0) and 220— Person entitled 

to exemption from duty — Denial of benefit — Re- 
medy — Interference under Ait. 220 — Central Ex- 
cises and Salt Act (1944). S. 37 (2) — Central Excise 
Rules (1941). R. 1. 

Nolibcation under R. 8 of Central Excise Rules. 
1944 granting exempt on from payment of duty — 
Denial of benefit of exemption is to impose larger 
levy on manufacture — If constitutes violation of 
petitioners’ luiidaniental right to carry on trade 
which is guaranteed to him under Art. 19 (1) (g) — In 
such cases, rule against interlerenco under Art. 220 
when alternative remedies exist, is not to be applied 
rigorously — That the notification is not impugned 


as violative of fundamental right and that notices 
issued under it are alone the subject of challenges, 
is immaterial — If in sending notices, the authoriries 
act outside the scope of the notification, the action is 
not deemed to be in pursuance of a law, which is 
saved by Art. 19 (0). A restriction which is not 
founded upon a law within the exception in .Art. 19 
(6) must per se constitute an infringement of funda- 
mental right under .Art. 19 (1) (g) — High Court- 
will interfere notwithstanding alternative remedy 
under Centril Excises and Salt .Act. 1900 Ker L T 
1205 ; 1900 Ker L T 1087. 

Art. 19 (1) (g) — Scope— Refusal of Covernmeitt 

to deal with black-listed contractor — If infringement 
of fundamental right or rule of law — Art. 220. See 
Ibid, Art. 13, .MR 1958 Ker 333 (DR), 


Art. 19 (1) fg) — Scope— Irregularity in auction-. 

sale under E.'.cisc .Act. 

Meie irrcgul.irity committed in conducting any 
auction sale hei<l uijdcr the provisions of the Excise 
.\ct cannot l)e .lid io have iibridgcd or iijfringeti 
l criice-iiolclcr’- fundamerital righK, AIR 19.54 SC 
220, \Wi. on. Madh R i. R 1950 Civ O.SSiMidh U L F 
1955 U C R 1253 . AlW 1950 Madh R 21 (22) (Pt R) 
(Ir 4) (DR). 


Art _19 (1) (g) — Scope — Right to close dowru 

njic'.s 

'I'ht carryiijg on of any bn^iness l)cing a right and 
not an obligaiiou, any 'u dustrial coucutu ought to 
h.ive as much liberty t(» carry it on as to close 
it do'vn particularly when it docs not yield a profit 
1900 M P L J 841 : M P C 510 : (1900.01) ]:• 

i \ R 77 J (1900) II,.: L R 320 r (1900) 2 Lab L j 
r>9i : 19(a) jab L I '•43 ; AIR 1900 Madh pra 30" 
(308) (Pt C) (Pr 5) (DR). 

Art. 19(1) (g) and (0) — Rcas(jnal)ic restriction — 

Principles— C. P. and Rerar Municipalities Act (2 ol 
1922), S. 99 (2) — If vioiales fundamental rights. 

The phrase ‘re.isonablc restriction’ connotes tliat 
the limitation iniposed on a person in enjoyment of 
the right should not be arbitrary or of an excessive 
niture l)cyomi what is rcMjuircd in the interests of 
the public. Tiie word ‘reasonable’ iinidies intelligent 
care and deliberation, (hat is, the clioico of a course 
which reason dictates. I R 1951 S C 118, Rel. on. 

The restriction must be reasonable from the sub- 
stantive as well as procedural .standpoints. It is not 
IKJssiblc to formulate an effective test wliich would 
enable the (5ourt to pronounce any particular restric* 
tion to bo rcasonal)Ie or unreasonable per so. .Ml the 
att-jtidant circu.mstances must De taken into considera- 
tion and one c uinot dissociate the actual contents of 
the n strictions from the manner of their imposition 
or the mode of putting (hern into practice. A I R 
1950 S C 211 and A f R 1952 S C 211, Rel on. 1957 
Jab L J 80 : 1957 M P C 32 : A I R 1957 Madh Pro 
50 (51, 52) (Pt A) (Prs 6, 7). 

Art. 19 (1) (g) Right to carry on business — 
Restriction on— Contract vsith Government — Insis- 
tence by Government for production of income-ta^• 
clearance certificate. 

The Government, as well as any individual, has got 
aright to enter or not into a contract with a parti- 
cular person, and lias also tlie right to decide on ths 
terms of the contract. For instance, a private body 
can say that it will entrust its work only to a solvent 
person who should file a statement ol his immovable 
properties and produce a nil encumbrance certificate 
It cannot he said that an insistence on such a term 
being lulhlled in any way infringes the fundamenta) 
right of the person with whom the contract is beinr 
entered into. Similarly, an insistence by the Govern- 
ment on the production by a party of proof of sol- 
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vency or an income-tax clearance certificate would 
not amount to a restriction on the right to carry on a 
DuM'if'ss. fi7 MaH L W 216: (1955) 27 ITR 494* 

L I 234 : A I R 1955 Mad 365 (366) 


Art. 19 (1) (f) (g) and (6) —Explosives Act (1884) 
not ultra vires. 

Explosives should not be manufactured and explo- 
sive sub tances should not be stocked except under 
conditions which would not be detrimental to the 
public safety, health and convenience Therefore the 

restrictions impost d on the acquisition, holding and 

disposal of property, that is to say explosives and 
exp osiye substances and the right to practice one’s 
prolessit n, trade, etc., in manufacturing explosives 
are restrictions permissible under clause (H) of Art 19 
of the ( o stituhon. Consep' ently. the ExplosivevS Act 
U not ultra vir-s of thp Constitution and can be 
jusUHed un 'cr 'he proviso in Art. 19 (6) of the Consti- 
tution. The EvDl‘»sives Act does not constitute a 
violation of the freedom guaranteed under clauses (f) 
and (g) of Art 19(1) ot the Constitution (1952)2 
Mad L J 74S : 1953 Cn* L J 333 : 1952 Mad W N 
906 : 101^2 Mad VV N (Cri) 262 ; A I R 1953 Mad 
142 (143) (Pjs 6.7). 


Art. 19 (1) (g) — ^cope — Manipur Foodgrains 
(Movement) Control Order— If void -Test of reason- 
ableness— (Manipur Foodgrains (Movement) Control 
Order (1955), Para. 3). 


Leg'sldtion which arbitrarily or excessively invades 
a right cannot be said to contain the quality of 

Tcasonablene-s and unless it stdkes a proper balance 
between the freedom guaranteed under Ait. 19(1) (g) 
and the sr>cial control permitted by Cl. 6 of Art. 19. 
it must he held to he u antii g in reisonableoess. 

Paragrath3 of Manipur Fo dgrains 'Movement) 
Control Order, 1955. iniringes the fundamentjl rights 
of the petition! rs under Art. 19(l)(giofthe CoIJ^ti. 
tution and so the provisi ms of this paragraph are 
void 19.56 C'iLj lOOS : A I R 1956 Manipur 25 
(29. 30, 31) (Ht B) (Prs 22, 31). 


\rts. 19 ( 1) (g) and 19 (6) — Reasonable restric- 
■tions — Power of Executive (o impose. 

There can be no doubt ihjt the freedom guaranteed 
under Art 19 ( 1 } (g| < f the Constitution is a qualified 

Ireedom. U is subject to reasonable ra<tricfion in- 
eluding complete prohibition if the interests of the 
general public deman t it But the bevt Judge of the 
matter in the first instance is the Legislature and the 
posver in clau'e(6) to impose such restric tions is con- 
ferred on the Legislature. It is not conferred on the 
Executives. 

The Legislature in its turn can confer it on the 
Executive An exercise of the power by the Executive 
must have the authority of the Legislature. Even 
where there is such delegation, the (.ourts must see 
that »he limits are well dein d and n t exceed^ 

I L B (195#.) Nag 157 : A I R 1956 Nag I (6) (Pt D) 
(Pr 34) (OB). * ' ' ^ 


\rt. 19 (1) (g) — CP. Stf-t-es Land Tenure Ord 

(1949), Cl. 23 (1) — Government notification — Pu 
chases ol teudu leaves from particular class of pg 
sons — Infringement of fundamental right to carry c 
trade or business — (Coio titution of Ind’a, Art 19 ( 
(gO See C. P. Scares (.and Tenure Order (194< 
Cl. 23 (1). A I R 1953 Nag 51. 

Art. 19 (1) (gl and (6) — Statute, when and whe 
cannot be struck down as unconstitutional — Princ 

plr^s S 5 (3). Orissa Cinema (Regulation) Act (2 
1954) — Validity. 


A statute cannot be struck down as unconstitutional 
merely because it confers wide discretion on an 
authority to regulate certain classes of trade or busi- 
ness. by issuing permits or licenses. No one has a 


fundamental right to carry on any business at a parti- 
cular place chosen by him and a local authority 
should have discretion to change the place in the 
iDferests of public convenience or safety. One of the 
important tests to determine whether restrictions are 
reasonable or not, is whether there is a provision for 
a superior authority to examine the propriety of the 
order of the lower authority and revise or review its 
decision. ( 1959) 1 O J D 655 : I L R (19,59) Cut 667i 

(DB)'^ 

— Art. 19 (6) — Reasonable restrictions — Duty of 

Court, 

It is primarily the function of the Legislature to 
decide ^^hat type of control in the 6eld of busin ss is 
rea.sonable in public interests. But the Court has to 
see that under the guise of imposing reasonable 
restrictions as permitted bv clause 6) of Art. 19. the 
freedom guaranteed by sub-clause (g) of clause (1) of 
(P% (P*^ away. A I R 1952 Orissa 42 (46) 


J — Scope — Poniab Tobacco 

Vend Fees Act (12 of 1954). S. 4 — Punjab Tobacco 
Vend Rules (1955), R. 4-Validity of. 

The provisions of the Punjab Tobacco Vend Fees 
Act, indicate that the Act has been enacted 

pnncipallv with the object of regulating and restrain- 
ing the sale of tobacco and not with the object of 

providing revenue for State. Neither the Act no- the 

rules which havd hepn framed in exercise of the 
power.s conferred by the said Act can be invalidated 
on the ground that the imposition yields a revenue in 
excess of that required for the purpose of reculation. 
58 Piini L R 4S0: ILR (1957) Punj 184 ; A I R 1957 
Punj 4o (4S) (Pt B) (Pr 10) (DB). 


wo. rrauiisc any protCSSiOD. 

Art. 19 — Suit for declaration of plaintiff’s 
exclusive right to puiohitgiri does not lie — Infringe- 
ment of right to practice freely anv profession to be 
protective See Civil P. C. (1908). S. 9. ILR (1952) 
Hyd 481 : A I R 1953 Hyd 1 (FB). 


A^t. 19 (1) (g) — Kerala Civil Service (Classifica- 
tion. Cimtrol and Appeal) Rules. R. 25-lf ultra vires 
Rule 25 which enables Government to enhance 
punishment does not operate as unreasonable restric- 
tion on right to carry on professi >n under the article. 
See Kera a Civil Service (Classification. Control and 
Appeal) Rules. R. 13. AIR I960 Ker 224. 


—Arts. 19(1) (g) and 19 (6)— ‘Profession’ and ‘trade 
or business — Distinction — Words and Phrases — 
‘profession', ‘trade or business*. 

AHiclel9(6) of the Constitution which enables 
the State to make laws imposing reasonal)le restric- 
tions on the exercise of the right conferrecl by 
Art. 19(1) (g clearly makes a distinction oetween 
the carrying on of a pro'e.ssion on the one hand and 
the cirrying on of a trade or hu>iness on the other. 
It cuinot therefore be said that the carrying on of a 
profession i‘ the same thing as the car ving on of a 
trade or business. A fundamental difference between 
a profession and a trade or business seems to be im- 
plicit in the refereoje to ‘profession, occupation, 
trade or business’ in .\rt. 19. It is normally under- 
stood that trade or business is carried on wi(h a 
profit malive But though a 'profession’oran'occu- 
p ition’ are can (►»d on for the purpose of earning a 
livelihood, it cannot be said lha': a profit m ’five 
underlies the carrying on of these activities. (1963) 

2 Lab L j 747 (Mad) : 77 Mad L W 90 t (i964) 1 
Mad L I 379 : (1964.6.5) 26 F J R 113 : ILR (1964) 2 
Mad 167 ; AIR 1964 Mad 131 (133) (Pt B) (Pr 6). 

Art* 19 (1) (g) — Right to carry on a profession 

conferred by — S. 01 (3) of the Income-tax Act if 
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unr easonable restraint on— See I. T, Act (11 of 1922), 
S. 01 (3). AIR 1951 Mad 897. 

64« Carry on any occupation, etc. 

• — AU. 19(1) (g) — A person cannot assert any funda- 
coeatal right under Art. 19 (l)to carry on business in 
adulterated food stuifs. State of U. P. v. Kartar 
Singh, 1964 (2) Cr L J 229 : (I9G4) 1 S C W R 435 : 
1964 All L J 732 : (1964) 2 S C I 666 i 1964 Mad 
L J (Cr) 633 : 1964 S C D 939 j 1 1965) I Andh L T 
1 : 1965 Mad W N 97 i AIR 1964 S C 1135 (1138) 
(Pt B) (Pr 15). 

• Art 19 (6)— Carries on business — Application 

to Government— Running of Railways — Is a business 
even in hands of Government — Profit motive not 
necessary — Principal place of rail way administration 
is place of business for S. 20, Civil P. C. — See Civil 
P. C. (1908), S. 20 (a). AIR 1963 S C 1681. 

• Arts. 19 (1) (g), (G), 301 and 304 — ‘Trade, 

business or commerce', meaning of — Ciainbling prize 
■competitions — If trade or commerce — Hf)inl)fty 
Lotteries and Prize Competitions Control and ra\ 
Act (54 of 1948) - Validity of. AIK 1956 Rum 1. 
Reversed. 

The words ‘trade’ or ‘Imsiness’ or ‘commerce’ 
should not be read in their widest jmi>IituJe as 
moaning any activity which is undertaken or carried 
on with a view to earning profit. Cainhling acti- 
vities from their very nature and in essence are extra- 
commercium although the external forms, formalities 
and instiuments of trade may bs employed and they 
are not protected either by Art 19(1)/^1 or Art. iOl 
of the Constitution. The fact that regulatory provi 
slons have been enacted to control gambling by 
issuing licences and by imposing taxes does not in 
any W'ay alter the nature of gambling which is 
inherently vicious and pernicious. 

Held, that in point of fact the prize competitions 
run by the petitioners under the name of ‘R. M. D. C. 
Cross WorcU’ piitake of a gambling nature and, 
therefore, fall within the definition and are to be 
governed by the regulatory and taxing provision.s of 
the Act. When Art. 19(lt(g) guarautees or Art. 301 
declares the freedom of trade they describe human 
activities in a sp-xiific aspect. The freedom secured 
by the two Articles implies that no unreasonable 
restraint or burden shall be placed upon an act 
falling under that description because it is trade or 
commerce or intercourse. .AlU 1956 Rom 1, Reversed. 
State of Bombay v. R M 1). Charnarbaiigwala, (1957) 
2 M L J (S C) 87 i (1957) 2 An W U (S C) 87 ; 1957 
S C J 607 : 1957 SCR S74 : 3 » Mys L J 283 : 1957 
Mad W N (S C) 64 : iur>7 S C A 867 : 59 Rom L R 
945 I (1957) \1 L I (Cr) 55S : A I R 1957 S C 699 
(718 to 722) (Pt II) (Prs 36. 42. 43. 44. 46. 47). 

Art. 19 (1) (g) and (6) — Right to carry on busi- 
ness or cease to carry on business. 

The right to carry on a business under Art. 19 ( 1) ( 
of the Constitution and tfieretore to cease to carry it 
On is not an absolute right as Cl. (6) of Art. 19 of the 
Constituti )n confers pu vcT> on the State to impose 
reasonable restrictions on tins rigtxt. AIl\ 1954 Bhopal 
17 (20) (Pt D) (Pr 23). 

—Art. 19 (l)(g)— Right to carry on trade or 
business. 

The right to carry on cloth business is a funda- 
mental right giuraiitced by Art. 19 (1) (g) of the C>)n- 
■Stitution though subject to the limitations contained 
in Cl (6) of that Article. The mure fact that cloth is 
a controlled commodity and that a p‘rson is carrying 
on the biisintss only by viituo of licence cannot 
alfeot the fundamental ch iracter of the right. AIR 
1952 Trav Co 260 Criticised. AIR 1953 Him Pra 41 
s45) (Pt B) (Pr 19). 

[Vol. 4.] Fn. D. 8. 


• Art. 19 (1) (g) — Right to carry on business — 

Right to ply motor vehicles on public routes. 

Within the limits imposed by State regulations any 
member of the public can ply motor vehicles on a 
ubiic road To that extent he can also carry on the 
usiness of transporting passengers with the aid of 
the vehicles, ft is to this carrying on of the trade or 
business that the guarantee in Art. 19 (1) (g) is 
attracted and a citizen can legitimately complain if 
any legislation take.s away or ?urtaiis that right any 
more than is permissible under Cl. (6) of that Article. 
AIR 1954 S C 728, Foil C. Balakrishna Panicker v. 
Slate Transport .Vppzilate Tribunal, Ernakulam, 
1962 Ker L J 775 : (LR (1962) 2 Ker 223 : 1962 Kcr 
L T 441 I AIR 1963 Ker 1 (3) (Pt D) (Pr 18) (FB). 

Art. 19 (1) (g) — Right to carry on business — 

Scope of. 

Under the fundamental right guaranteed by 
Alt. 19 (1) (g of the Constitution, a man has a right 
to relinquish his business, to close down without 
being coerced to continue or to recommence, a right 
to transfer his business eKewhere, to scl f or to split 
up Ids business into several subsidiary units. These 
riglits are not unqualified. (1960) 1 Lai) L J 351 i AIR 
1961 Mad 331 (336) (Pt R) (Pr (DR). 

Art. 19 (1) (g) — Fundamental right to carry on 

business - \ iolation of - Ranking Companies Act 
(10 of 1919. S. 22 - Validity - If opposed to 
Art. 19 (1) (g) — If unconstitutional. 

Section 22 of tlie Hanking Companies Act, 1949 
which introduces a cotiiph te system of licensing of 
Banks by the Reserve Bank is not unconstitutional 
and is not opposed to the fundamental right of a citi- 
zen to :arry on banking busino s. Nor could it be said 
that the delegation of the power to the Reserve Rank 
is in anv w'uy invalid. 72 Mad L W 790 : (1930) 30 
Comp Cas 14G: 19G0 M«il W N 207 : (1959) 2 Mad 
L J 455 : A 1 R 1961 MaJ 8 (12. 13) (Pt R) (Prs 10. 
13). 

• — Art. 10 (1) (g) and (6) — Carry on auv Occupa- 
tion-Reasonable restrictions -Landholder’s right to 
til! -(Tenancy Laws — Reror Regulation of Agricul- 
tural Leases Act (24 of 1951), S. 3). 

The provisions of the Berar Regulation of Agri- 
cultural Lease^ Act. 1951, do not abridge the free- 
dom of the landlord to carry on his occupation as 
a tiller of the soil. Since provision is m.ide in the 
Act to secure the landholders a holding of 50 acres, 
theie is really no unreasonable abridgment of this 
fundamental right. At any rate, the restriction is 
reasonable and is necessary for eificient agriculture, 
lih lUiao V. S. 1 ).()., Chand^lr•.^^or^i, lOsi' N’ao Ll 
667 : I L R (1954) Nag 816 : AIR 1955 Nag 1 (6) 
(Pt F) (Pr 19) (FB). 

Art. 19 (1) (g)— Business— Market, 

When the owner of the mirket is also the owner of 
the laud he cinnot be said to lie carrying on a 
business by collectine fees from people who come to 
the market to expose their goods for sale. Suca col- 
lecting is only a m ule of enjoyment of his Ovvnershin 
of the land. AIR i954 Mad 754, Bel. on. 23 Cut L T 
265 I ILR (1957) Cut 13. 

Mts. 19 (1) (g) and (6) and 13 — Occupation — 

Service is not occiipatinn — Removal of servant in 
accord tnce with terms of contract — Art. 19 (1) (g) 
not violated. ^ 

A person's service in pursuance of a coniract <s not 
an occupation of the kiiui coiiUmpIated in Cl. (g) of 
.■\rt 19 (I). .Assuming that it is an occupation, 

Art 19 (1) (g) does not mtan that a persoii who has 
been em.doyed under the terms of a contract cannot 
be removed in accordance with those terms. To give 
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such a meaning to Art. 19(1) (g) will lead to a 
manifest absurdity. 

Held, that assuming that the bye-laws of the staff 
regulations of the Bank under which the petitioner 
was removed from service came within the meaning 
of 'law* in Art. 13 (3) they were not unreasonable res- 
trictions and therefore were saved by Art. 19 (0). 
AIR 1955 Pat 223 (225) (Pt C) (Pr 7) (DB). 

Art. 19 (1) (g) — Bye-laws under S. 28, Punjab 

Agriculiural rToduce Markets Act — Bye-law 9 A of 
Tarn Taran Market Committee — Whether invalid as 
imposing unreasonable restriction on a person’s 
liberty to carry on trade— Quaere. See Punjab Agri- 
cultural Produce Markets Act (5 of 1939), S. 28. (’57) 
59 Puni L R G28. 

Art. 19 (1) (g)— Provision of S. 29 of Ajmer Land 

and Revenue Regulation (2 of 1877) is violative of 
Art. 19 (l)(g)— Hence S. 29 of the Regulation must be 
struck down. See Tenancy Laws— Ajmer Land and 
Revenue Regulation (2 of 1877), S. 29. A I R 1965 Rai 
188 (DB). 

—Art* 19 (5) (g) — Scope — S. 7 does not give pow'er 
to the Government to control mining leases in land 
in protected areas — Notificatian No. F, 6 (123)/Rev./ 
B/50, dated 21-2-1959 issued under the section in 
that respect is ultra vires— No restriction on the right 
to carry on business for which valid leases have 
already been granted under relevant provisions, can 
be imposed under the section. See Rajasthan Coloni- 
sation Act (27 of 1954), S. 7 (1). 1963 Raj L W 423. 

Art, 19 (1) (g) and (6) — 1-Right to carry on busi- 
ness of bus operator, 

A person has the fundamental right to carry on 
the business of a bus operator under Art 19 (1) (g) of 
the Constitution subject to such reasonable restric. 
tions as may be placed on that right under Art. 19 (0). 
ILR (1953) 3 Raj 931 : 1954 R L VV 649 : AIR 1955 
Raj 19 (27) (Pt G) (Pr 22) (DB). 

65. Legal profession — .Restrictions as to. 

See also Ibid, Note 73 

• Art. 19 (1) (g)— Legal Practitioners Act (1879) 

Ss. 9, 11— Scope — General Rules and Circular Orders 
of High Court of Judicature at Patna (Civil) (19^2), 
Part?, Chap 3, R. 2— V^alidity— Rule is not in excess 
of rule-making power under S. 11. See Legal Practi- 
tioners Act (1879), S. 9. AIR 1962 S C 201. 

• Art. 19 (1) (g) — Validity of Bar Councils Act, 

S. 9 (1), Pioviso— (Contravention of Art. 19 (1) (g). See 
Bar Councils Act (1926), S. 9 (1), Proviso. AIR 1954 
S C 524. 

Art. 19 (1) (g)— Right under— Art. 19 (6) — Bes- 

trictiuDS — Legal Practitioners Act — Touts and 
Revenue agents — Prohibitions against —Validity. 

Article 19 (1) (g) does not grant an unfettered right 
to practise any profession a citizen may choose. It is 
subject to Art. 19 (6) providing for the imposition of 
reasonable restrictions upon the very right conferred 
by Art. 19 (1) (g) in the interest of the general public 
and not in the exercise of a particular profession 
adopted by a citizen. 

The provisions in the Legal Practitioners Act in 
respect of touts, involving total piohibition (Sections 
30, 13-e and 22-d) are -ery reasonable restrictions in 
tie interest of the public and for the proper admi- 
nistration of justice; and they are saved by Art. 19, 
subcl. (0). 1952 Cr L J 910 : iLh (1953) 1 All 930 : 
A I R 1952 All 491 (493, 494) (Pt a) (Prs 13, 14, 16, 
17) (DB). 

• Art. 19 (1) (g) and (6) — Advocates Act (1961), 

S. 50 (2)— Provision does not violate Art. 19 (L ,g) of 
the Constitution and is covered bv Art. 19 (6). See 


Advocates Act (1901), S. 50 (2). AIR 1963 Cal 614 
(DB). 

-—Arts. W (1) (g), 6 and 22 — Scope — Right to be 
defended by lawyer* 

Right to be represented by a lawyer is not express- 
ly recognised by the Indian Constitution with per- 
haps one exception. It is not a fundamental right- 
under the Constitution of India except under .\it 22 
of the Constitution in the case of preventive detentlea- 
where a personal liberty is involved. Refusal to- 
permit lawyers representing parties in a civil dispute- 
over a contract before the Arbitrators cannot, there- 
fore be regarded as an infraction of any constitutional 
provision. The right recognised in Art. ly(l)tg)is- 
contined to the rivht of a citizen to practise a profu- 
sion (which in this case was profession of law). It is 
not necessarily the same thing for an applicant to 
claim a right to be defended b) a lawyer in a civil 
dispute over a contract. It is not the applicant's but 
the lawyer's right. Where the arOitration agreement 
expressly incorporates the Rules of the Bengal Cham- 
ber of Commerce specifically recognising the right 
to exclude lawyers except with the permission of the- 
Arbitrators it is not a denial of the citizen's right :o 
practise the profession of law Even were it o. 
deuial, it would be justitied as a reasonable restric- 
tion imposed by the existing law under >ub-cl (6) of 
Art. 19 of the Constitution. 60 Cal W N SlO : A I R. 
1956 Cal 476 (478) (Pt A) (Prs 4, 5). 

"Art. 19 (1) (g) — Whether an accused lawyer caa 
be permitted to appear as lawyer for co.accu.vo^ in. 
the same case — Rights of the lawyer to carry profes- 
sion. See Criminal P. C. (1898), 8. 501 A. (1965)8- 
GujLR53l. 


—Art 19— Right to appear by advocate, nature of — 
Civil P.C. (1908), O. 3, R. 11— CrimiLal P. C. (1898),. 
S. 340. 

The right to appear by an Advocate is, if at all, i 
procedural right conferred by Statute and not a sub- 
stantive right and, therefore ihere can bo no question 
of infringement of any fundamental right whatso- 
ever if a Statute leaves it ta the sweet will and 
pleasure of the tribunal to allow a party to app^^ar by 
pleader. ILR (1953) Hvd 648 i A I tt 1954 Hyd 28 
(31, 32) (Pt D) (Pr 6) (DB). 


■Art. 19 (1) (g)— Eight to practise as a lawyer. 

There is no absolute right to be an advocate. The- 
privilege to practise is conditioned by limitation*^ 
circumscribed by the provisions of any Special Law. 
Hence a provision in a Statute that a lawyer could 
appear only when permitted b> the Tribunal does not 
infringe Art. 19 (1) (g) of the Constitution 1LR(195S> 
H 648 * A I R 1954 Hyd 28 (31, 32) (Pt E) (Pr 6> 
(DB), 


• Art. 19 — Hyderabad Legal Practitioners Act i,6 

of 13 8F), S. 3— Unreasonable restriction on the right 
of citizen to practise his profession. See Hyderabad 
Legal Practitioners Act (0 of 131bF), S. 3. AIH 1951 
Hyd 140 (FB). 

Art. 19 (1) (g) — Industrial Disputes Act (1947,*, 

S 30 (4) (as amended b> Industrial Disputes (Appel- 
late Tribunal) Art (1950) ) — Lawyer s right to 
practise before Tribunal— (Bar Council's Act(l92^' 
Ss 9 (1) and 14 (1)). See Industrial Disputes ;\ct 
(1947). S. 36 (4). AIR 1953 Mad 447. 


Art 19 (1) (g' and stamp Act (2 of 1899) as 

amendtd by Madras Stamp Ame»-dn>cnt Act |6 of 
1922). Sch I- A, Art. 25 Fuudameiita* ri. hts to 
practise advocate's profession — Puwes of State to tax 
— EecODciljation. 

The stamp duty levied under Art. 30 of Sch. I of 
the Indian Stamp Act or .Art. 25 of Sch. I-A ;of the 
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Act as amended in Madras is not of the same nature 
as the licence-tax or privilege tax, examples of which 
are to be found in some American cases. It is not a 
periodical or recurring levy depending on the practice 
of the profession or on which the practice of the pro- 
fession depends. Besides acting and pleading in 
Courts there are many ways in which a law>er can 
pursue bis profession. Tf an> one wants the additional 
privilege or being entitled as of right to act and plead 
in the High Court he has got to be enrolled on the 
rolls of that Court Enrolment consists in making an 
entry on the roll and the Legislature says that the 
particular entry should bear stamp duty. This entry 
is an instrument as defined in the Indian Stamp Act. 
There is no evidence that the purpose of the stamp 
duty is to destroy the practice ot the profession of 
law or that it was prompted by improper motives. 
Even assuming a tax otherwise lawfully levied can be 
held to be an unreasonable restriction on the e.vercise 
of any of the freedoms guaranteed hyArt.10.it can- 
not be said in this case that the impositior» of the 
stamp duty is not a reasonable re'^triction and not in 
the interests of the genera! public. So long as the 
monetary exaction is, in the opini(yn of the Court, 
reasonable, it cannot be said that it is invalid as being 
unconstitutional. 

Though any system of permits which eventually de- 
pendsupon Iheoiscn tion of exventive authority uould 
be bad when the curtails any fundamental 

right, it cannot l)e said that in this casr‘, it is in any- 
body’s discretion to enrol or not to enrol a person 
otherwise qualified for being enrolled. There beirg 
thus neither discrimination nor any po-,si!)ility of the 
exercise of naked arbitrary power, the practice of the 
profession is not dependent on tho svill and pleasure 
of any individual. 

The right to plead and act on behalf of suitors in 
Couit is not a right flowing from citi/.emhip. It is not 
only a citizen who is entitled to be enrolled as an 
Advocate. Even a foreigner if he fulfils the prescri- 
bed qualifications and requirement.s can be enrolled 
as such. The exclusive right to represent .suitors in a 
(>ourt Ahich an Advocate pos^es.ses is reilly in tho 
nature of a privilege though the fact that it is a privi- 
lege does not imply that on the conferment of tho 
privilege there can be discrimination. Art, 14 is a 
.sufficient safeguard against any unequal treatment. 
The charge of a fee by way of levs of stamp duly for 
such privilege cannot be invalid as unconstitu- 
tional. 

Even if tho right to act and plead is deemed to !)e a 
right comprised in the r'ght to practice tlie profession 

guaranteed under Art. TJ 1 1) fg*. there is nothing iii 
the Constitution to exempt such right wholly from 
the taxing power of the State. Art. 265 which says 
‘no tax shall he levied except by authority of law* 
does not provide for any exemptions. A number of 
entries in the Legislative Lists clearly indicate tho 
scope of the taxing pow-er as extending even to rights 
covered by Art. iQH). The right to levy stamp duty 
In respect of documents is specifically enumerated in 
both Li''ts I and H. The proper w ay to reconcile tho 
tun famentil rights guaranteed under Art, 19 and the 
r^)wer to tax containerl in the .several provisions of 
the Constitution i.s that if the taxation is only for 
legitimate rcveniie purpose that it i.s not invalid 
mcrelv because it may adser.sely afftct any of the 
lunnamental rights. This w'a\ ot reconciling would 
tend to give room for judicial review in exceptional 
cases arifl a power in tl e Court to declare a particular 
instance of taxation as unconstitutional. 

As the enrolment fte is not with the object of deli- 
rvTately abridging or destroying the right to carry on 
ine legal profesMon nor is it so exee.ssivc and oppres- 
Mve as to virtually abridge or destroy such right it 
smst be held proper and constitutional. 


There is abundant authority for the proposition 
that fundamental rights are not immune from taxation. 
The Stamp Act is a measure of taxation. The power 
to tax is an attribute of sovereignty; it carries with it 
the power to letermine when and how the tax shall 
be levied and it is no objection to its validity that it 
is levie J before the commencement of the trade and 
not after. Hence the theory of previous restraint on 
the exercise of the fundamental right being void in 
the sense that the imposition of tho tax as a condition 
precedent to the exercise of the profession is illegal 
and oppose^! to Art. 19 (1) of the Constitution has no 
application. W hile the levy of income tax cannot bo 
questioned in (murls the levy of profession-tax might 
be challenged on the gr »und that it is umeas naole 
and exces.sive as to be prohibitive of the right to carry 
on trade Any (]ue>tion whether a tax in a jrjrti' ular 
CISC is so unreasoint)le as to amount to a destruc- 
tion of the right will, of course, be a matter for deter- 
mination by Courts in th-‘ same mariner as (picstions 
of reasonableness under Art. 19 CIs. (3) to (5t 65 L \V’ 
in r 1052 Mad W N 72 : I L H (1052) Mad 013 : 
(1952) I .M I. j 29S : \ \ W 19'2 Mad .39.5 10.3, .4u.(, 
407. lOS. 409) (Ft A) (Prs 30. 33. 44, 52. 54; (DB). 

Art. 10 (1) (f> —Orissa Co-operative Societies Act 


(11 of TJ.‘2), S. 133“\ aliuily. 

Section 133 is not unconstitutional on the ground that 
it impo^^•s an uareasonahle restriction on the right of 
a le^al prac titioi ‘ r to cany on his i)rofession gua- 
ranteed unJt r Art. 19 ( 1 • (g) of the Constitu ion. It 
cannot ilso he sai 1 that it imposes an unrtMsonable 
restriction on tlie right of a litigant to engage a legal 
practitioner. .\ I W 19.5^ Orissa 53 and A I W 
Ori Si 2S1, Hel. on. ILH (1055) Cut 2SG : A I 11 195b 
Orissa 217 (21S) (Ft A) (Fr 4j (OB). 

Art. 10 (1) (g)— Iledriction on right of lawyer to 


carry Oil profession — Validity. See Fanchayats — Orissa 
(Tam Fanchayats .\ct (15 of 1945), S. 04. 1957 Cr L I 
1437 ; AIH 1957 Orissa 2S1. 

Art. 10 — Wilidity — Section does not restrict the 


right ot the legal practitioner to carry on his profes- 
sion. See Muuieipaiities-Oris^a Municipal .\ct (23 of 
1950), S. 16(1) (ix). AIU 1952 Orissa 11 (DB). 

G6. Licence, requirement of. 

fti-TTi.- Calcutta .Municipil Act (0,3 of 
IJol), vb. (2) — Levy of Licence fee in 1948 on 
cinema house - Increase of fee from lls. 400 to(J()0() 
per year in 1958 — Docs not amount to expropriation 

— Levy not invalid as violating. Art. 10 (1; (f)and 
of Constitution. See Municipalitit s — Calcutta MnnU 
cipal Act (33 of 1951). S. 548 (2). AIB 19G5 SC 1107. 

• -Art. 19 (G)- Export promotion policy regardin- 

art.Mlkxarn and fabrics — Power of Cont oiler o1 
Import-s to g-ant liccrices up to certain percentage of 

value of exported goods — Nature of ~ No right in 
exporter to obtain licence for full value — Mai prac 
tices of exporters Heduction in percentage of import 
value on scrutiny of each application — Does not 
amount to unreasofjahic restriction on richt nndpr 
Art. 19 (1) fg) of the ConstiUPion. See Import Trade 
O>ntrol 1 obey (for Oct 5S to March, 59J, Xppl .n 
Cl. 2. A I B 1963 S C .363. * ^ 

— Art 10 (I) (g) -\svain Fool Crains (Ticensin- 
d Control. Order '1961,; Clause 5 e) F. tit.oner’s 
application for license refused and license granted to 
co-operative society, on foo'i, g of creating m >0000- 
lies in favour of co-op. rdivc societies —Order isefl^ 
criminatory and viola-es rights guarar.teed coder 

Arts. I- and l.U>I the (,onstit.i*ion See Assam Food 

n lJo,>), b^. Ji2 (2\ 0- Imlcs under, Custom House 
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Agents Licensing Rules (1900) —Validity — Whether 
offend against Arts. 14 and 19 of the Constitution or 
go beyond rule-making power under S. 202 (2). See 
Sea Customs Act (1878) (As amended in 1955), S. 202 
(2). AIR 1962 S C 204. 


• Arts. 19, 31 and Part 3— Bihar Private Forests 

Act (3 of 1946), S. 22 — Termination of licence to 
cut forest trees under S. 22 long prior to Constitu- 
tion-Protection of Part 3 of Constitution cannot be 
invoked. 

Where the lease or licence which the appellant had 
obtained by contract from the landholder was put an 
end to once and for all, long before the Constitution 
came into force by virtue of the provisions contained 
in S. 22 ol the Bihar Private Forests Act, 1940 which 
w'as a valid law and which made provision for com- 
pensation for the extinguishment of those rights the 
appellant could have no lights which could survive 
the Constitution so as to enable him to invoke the 
protection of Part 3 thereof. AIR 1955 S C 024, Dist- 
ing. Guru Datta Sharma v. State of Bihar, ILR 41 
Pat 47 : (1962) 2 SCR 292 : (1962) 1 S C J 382 i 
AIR 1961 S C 1684 (1697. 1698) (Pt E) (Pr 32), 


® Art. 19 (1) (ff), (6) — Restrictions on the right 
to carry on trade— Reasonableness— Provision requir- 
ing licence for conducting eating house — S. 39 of 
Calcutta Police Act — Validity — S. 39 is not un- 
reasonable restriction on the right to carry on trade 
and is not unconstitutional. 

(Per Majority, Sinha, C. J. and Subba Rao, J 
Contra) t— 

When the Court is judging S. 39 of the Calcutta 
Police .\ct passed in 1806 to decide whether it satis- 
fies the test of constitutionality based on Art. 19 (1) 
(gl and Art. 19 (0) it should take the section as a 
whole and see whether on a fair reading of the 
section it can be said that there is no guidance for the 
Commissioner in the matter of granting or refusing 

licences. Section 39 clearly provides that the Com* 

missioner will use his discretion in deciding whether 
the person applying for a licence is in actual and 
effective control and possession of the place where 
the eating house is to be kept and is thus the keeper 
thereof He will also satisfy himself that the keeper 
is a person of good behaviour and further that he is 
able to prevent drunkenness and disorder in the 
eating house. If he is satisfied on these three matters 

the section contemplates that the discretion will be 

exercised in favour of the grant of a licence. Thus it 

cannot be held that S. 39 confers an arbitrary and 

uncanalised power Without any criteria for guidinc 
the discretion of the licensing authority and the 
section cannot be held to be an unreasonable restric- 
tion on the right to carry on trade on this ground 

KishanChand Arora v. Commr. of Police. Calcutta’ 
(1461) 2 S C A 150 t (1961) 2 S C J 309 , (1961) MM 

(Cr) 541 , (1901) 3 S C R 135 : AIR 1961 S C 705 
(708, 709) (Pt A) (Prs 3, 4). 


• Art. 19 (1) (g)— Imports Control Order (1955^ 

Cl. 9 (a)-Cancelhtion of licence :on ground that it 
has been obtained by fraud— It is reasonable restric 
tion— No infrinpement of fundamental right 
Imports Control Order (1955), Cl. 9 (a). AIr’i9G0 
S O 415, 


• Art. 19 (1) (g) and (6) — Cinematogranh 

(2 of 1918). ** ‘ 


Act 


Sections — G. O. Mis. 1054 Home, Dl - iqai 
and G. q. Mis. 3422. D/- 15-9.1945 issued bAtari;; 
State ur der S. 8- Condition (4) (a) and special co^ 
ditioD 3 imposed in licence in pursuance of ^ 

tions-Validity-AIR 1952 Mad 120, ReversM c 
Ciaematograph Act (1918), S. 8. AIR 1954 S C 747, 


■An, 1 u IS/ 


lion Act, 1955 (U. P 3 of 1956), S. 5 (2) - Bewon. 
able restriction— Order passed laying restrictioni on 
cinema house proprietors in respect of daily showi 
—Order impugned as infringing Art. 19(l)(g)-- 
Reasooability of order to be tested with reference to 
object of Act — Held, the impugned order wM 
reasonable and valid. 


There is a limitation placed on the power exercis- 
able, whether by the State Government or the licens- 
ing authority, in respect of the issue of a licence 
under S. 5 (2) of the Act. No absolute power to 
impose any and whatever condition they should 
desire is vested thereby. Forjudging the reasonable- 
ness of the restrictions, the purpose and object of the 
Act will be a ve^ relevant consideration. If the Act 
is not limited in its scope to the making of provision 
for licensing of places alone where exhioition by 
cinematograph can be given but travels beyond, pr<v 
vision can also be made under it for other matters 
such as education and health conditions and restric- 
tions which concern those matters can also be includ- 
ed in the licence. 


Purporting to act under S. 5 (2) of the U. P. Cine- 
mas Regulation Act, 1955, the Additional District 
Magistrate, Lucknow, passed an order ordering there- 
by to include certain additional conditions in the 
licences for cinematograph exhibitions. Four restric- 
tions were contemplated in the order made. The 
petitioners claimed that the restrictions contained in 
the above conditions were per se unreasonable; that 
were not in the interest of the general public and 
that they infringed the fundamental right guaranteed 
by sub-ci. (g) of Cl. (1) of Art. 19 of the Constitution, 

Held, that as reasons of health, safety and public 
ruorality demand that such a limit should be placed, 
these conditions and restrictions required in the 
order were reasonable rejtrictions and that the im- 
pugned order was valid. (1915) 2 K B 49, Disllng, 
AIR 1961 All 600 (603, 604, 600) (Pt B) (Prs 9,. 11. 


Arts. 19, 14, 226 — Revocation of licence to 
carry on cinema house under S. 9-A of theU»P* 
Entertainment and Betting Tax Act— Opportunity w 

being heard must be given to proprietor— Fulew 

natural justice applies — U. P. Entertainment w® 
Betting Tax Act (8 of 1937), S- 9-A— Natural Justice* 

An order cancelling or suspending a licence undw 
• 9-A of the U. P. Entertainment and Betting Tax Act 
IS an order which affects the fundamental right or 
the per.son entitled to carry on the business. In cr^ 

that the restriction under Art. 19 (0) of the Cons'itu- 

tion should satisfy the requirements of reasonableDess, 
It IS necessary that the person affected is afforded W 
opportunity before the cancellation or suspension w 
ordered. The obliga'ion exists under the Constituti 
Itself which is the basic law and if the op^'rtu^’*^, 

^ order is liable to he quashea. i960 * 

W R (HC) 685 : I960 All L J 894. 

~ (e)— S cope — Conditions in 

of. See Motor Vehic 

Act (1939). S. 52. AIR 1959 All 373- 


—Art ly ( 1 ) imposing restriction ; 

number of rickshaws and issue of licences and d 
t'.on ot uni censed rickshaws-Validity of. SeeMu“! 

^ Municipalities Act (2 of 1916). S. 
AIB 19,58 All 853 (DB). 

ol 
ol 


on hnsiaess 


Art. 19 (1) (g) — Right to carry on bu 
plying nckshaw-Restriction on-Validity. 

The right of a citizen to carry on the busing ^ 

plying rickshaws is within tl e protection affein^ _ 
J of the Constitution; it is a right 

teed and the validity of any restriction or »oy 


117 


CONSTITUTION OF INDIA (1950), Art. 19, Note 66 


to let a person eiercise that guaranteed right of his 
can only be upheld if it could be justified on the 
ground of its being a reasonable restriction placed on 
mat right as provided for by the Constitution. 1958 
All L J 643 I AIR 1958 All 853 (858) (Ft C) {Pr 24) 
(DB). 

—Art. 19 (1) (d) and (g)— U. P. Municipalities Act 
(1916), S. 298 (2) — Bye-laws under, for regulation and 
control of rickshaws — Validity of. See Municipalities 
— U. P. Municipalities Act (2 of 1916), S. 298 (2). 
1958 All L ] 539. 

Art. 19 (1) (g) and (6)— U. P. Butter, Ghee and 

Fat Licensing Rules, Rr. 3 and 11— Validity. 

Rules 3 and 11 are discretionary and so long as the 
discretion is not exercised arbitrarily ur» ustly or 
oppressively it is not open to challenge. T le Rules, 
ifcorrectly interpreted do not impose any obligation 
upon the Municipal Board or the local authority to 
issue a license when in the interest of puldic health 
they do not consider it proper to do so. The restiic- 
tion which may by implication be imported into the 
matter would be a reasonable rc'^triction proteefed by 
Cl. (0) of Art. 19 of the Constitution. .MR 1956 All 
562. Distinguished. 1957 Cr L J 915 : AIR 1957 All 
548 (549) (Pt B) (Pr 3) (DB). 

Arts. 10 (1) (g) and 226 — Scope — License to 

carry on proiession. 

.V petition writer has no legal right, let alone a 
fundamental right, to carry on his profession or 
business in the Collectorato compouni. iliscaseis 
wholly distinguishable from that of a person who 
is required by law to obtain a licence as a condition 
of carrying on liis business or profession at all. 
Wheie the Taw lays down that a particular occupa- 
tion cannot be carried on save under a licence, then 
the withdrawal of a licence has (he obvious conse- 
quences of wholly preventing the person concerned 
from carrying on that business, and the question may 
arise whether there has been contravention of the 
provisions of Art. 19 (1) ig) of the Constitution. Tlu- 
petition waiter has no right to carry on his business 
in the Collectorate compound save with the permis- 
sion of the Collector, and if that permission is with- 
drawn it would still ba open to him to cirry on his 
occurxuiou anywhere other than ho Collectorate 
compound, lie may have a grievance by the with- 
drawal of the permission but no legal remedy unless 
it can bo foun Jed on breach ot contract. The re- 
medy for breach of contract is by way of suit, and 
not a petition under Art. 226. 

A provision in the order withdrawing the permis- 
sion that \No application or pipers written by him 
should l>e entertained in any Coint* is however in 
excess of the powers of the officer making the order. 

1954 All L J 12 I 1954 All VV R (H ( ) 63 : I L R 
(1954) 2 All 300 i 1954 Cri L f 726 ; AIR 1934 All 
317 (318, 310) (Prs 3. 4, 8. 9) (DB). 

—“Art. 19 (1) (g)— Power to interfere with adminis- 
trative orders -liefusil io renew license in Form b 1, 
under U. P. Controlled Cotton Cloth and Yarn Dealer's 
Licensing Order 1948, on grounds irrelevant to the 
consideration of application for renewal — Order of 
refusal quashed and Oirection ta consider application 
on merits issued. Sec Ibid, .\rt. 226. A i R 1954 
All 144 (DB). 

— Art. l 9 (1) (g), (6) — Municipalities — Madras 
District Municipalities Act (5 of 1920), Ss. 249 (3), 
321 (4) and 322 (c) — S. 249 (3) is not ultra vires on 
the ground that it is opposed to the fundamental 
rights guaranteed to a citizen. It is not repugnant to 
fundamental rights under Art. 19(1) (g) — Power in 
Municipality to grant or refuse licence for the reasons 
given in the order passed by it is not arbitrary — 
Municipalities — .Madras District Municipalities .\ct 


(5 of 1920), Ss. 249. 521. 322. A I R 1950 Mad 181; 
1959 M L J (Cri) 923. Diss. from; A I R 1958 T C 
249; AIR 1959 Bom 20; A I R 1954 S C 405, Rel. on. 
(1962) I Andh W R 112» 1902 Andh L T 42 : (1962) 
lAndhLT 1 13 i 1962 Mad L J iCr) 135 : 1962 (2) 
Cri L J 461 : AIR 1962 Andh. Fra 379 (381) (Frs 8, 10). 

.Art. ID (1) (g) — Central Excise Rules (1944), 

R. 225 — \'alidity — Casting vicarious liability on 
licensee — If violative of fundamental right under 
Art. 19(1) (g). See Central Excise Rules (1944), R. 225. 
AIR 1961 Audh.Pra 350. 

Arts. 19 (1) (g) and 19 (6) — Condition in license 

to cinema house, that it should exhibit approved 
films of certain length — Approved films ot educa- 
tional value — It is a reasonable restriction on trade 
in interest ol general public — Hyderabad Cinemas 
(Regulation) Act 49ot 1952) — Hyderabad Cinemato- 
graph Rules (1953) — Hyderabad Cinematograph .\ct 
(1 of 1952). 

Conditions 3 (a) and (b) in the license granted under 
Hyderabad Cinematograph Rules, 1953 to a Cinema 
house, re-juiriiig the licensee to exhibit films of lenglh 
not exceeding 2000 It. approved and certiBed by tho 
Central Oovtrrnment and the I'ilms Advisory Board, 
depicting educational, cuRiiral and other current 
events and also documentir es, are reasonable res- 
trictioris in the interest oi the general public, within 
the merfiiing of Art. I ) (l)(t!| read with Art. 19 (6). 
AIR 1961 Andh-Pra 126 (128; (Pr 7). 

.\rt. 19 (1) (g) — Central Excise Rules (1045) 

Rr. 15, 18, 21. 22. 23. 34 and 36— Validity . See Cen- 
tral Excise Rules >1944), R. 15. .A I R 1960 .Andli-Pra 

49S iDB). 

.Vrt. 19 (1) (f ) — Scope — Cincellalion of Licence 

to hold ar.ms under S. 18, Arms Act, without assigning 
any reason -Order will l)e quashed. See Ibid, Art. 226. 
AIR I96U Andh-Pra 420. 

.Art. 19 (5)'" \rms Rules 1951', R. 26.— \’ali- 

dity — Licencing machinery for sale of arms — Rea- 
sonable restii ;tion — Art. 19 (1) (g> not contravened. 
See Arms Rules 1951), R. 26. A 1 R 1960 .Andh. Fra 
384. 

.\rts. 19 (1) (g) and 226 — Assam Cement Con- 
trol Act (7 of 1953), -S. 3 and Assam Cement Con- 
trol Order, Cl. 14 — Right to carry on business in 
cement — Reasonable restriction — Cancellation of 
licence undir Cl. 14 and the pctitijuier s distributing 
agency in respect of CovernnieLt stock — hea.sona- 
ble opportunity against cancellation ot licence held 
necessary — Bias. 

Held on facts that under the Assam Cement Con- 
trol .\ct it was open to Covernment to appoint any 
dealers they choose as their distributing agents and 
as such the petitioner was not entitled to any relief 
so far as the cancellation of his distributing agency 
for Government stock was concerned. But cl. 14 of 
the Assam Cement Control Order imposing a com- 
plete prohibition to carry on business in cement with- 
out obtaining a licence was a restriction on the funda- 
mental right of tho petitioner to carry on business 
and before a licence could be cancelled the licensee 
ought to be given a reasonable opportunity to show 
cause against the cancellation. Held, further that 
the petitioiKr could rightly allege bias and sav that 
he was not given any reasonable opportunity to dis- 
prove the charges against him. The order cancelling 
ids licence should therefore be quashed. A I R 1962 
Assam SO (81. 82) {Frs 3, 5, 6. 11) (DB). 

Art. 10 (l)(g) — Assam Drug Rules, R. 62-A — 

Validity— Discretion of licensing aiithoi ity arbitrary 
and unregulated —Rule hit by .\rts. 14 ind 19 of the 
C^onstitubon. See Assam Drug Rules n045\ R. 02-5 
AIR 1960 Assam 94 (DB). 
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Agents Licensing Rules (1900) —Validity — Whether 
off^d against Arts. 14 and 19 of the Constitution or 
go beyond rule-making power under S. 202 (2). See 
Sea Customs Act (1878) (As amended in 1955), S. 202 
(2). AIR 1962 S C 204. 

• Arts. 19, 31 and Part 3 — Bihar private Forests 

Act (3 of 1946), S. 22 — Termination of licence to 
cut forest trees under S. 22 long prior to Constitu- 
tion— Protection of Part 3 of Constitution cannot be 
invoked. 

Where the lease or licence which the appellant had 
obtained by contract from the landholder was put an 
end to once and for all, long before the Constitution 
came into force by virtue of the provisions contained 
in S. 22 of the Bihar Private Forests Act, 1940 which 
\^'as a valid law and which made provision for com- 
pensation for the extinguishment of those rights (he 
appellant could have no lights which could survive 
the Constitution so as to enable him to invoke the 
protection of Part 3 thereof. .\1R 1955 S C 624, Dist- 
ing. Guru Datta Sharma v. State of Bihar, ILR 41 
Pat 47 ‘ (1962) 2 SCR 292 : (1962) 1 S C J 382 i 
AIR 1961 S C 1684 (1697, 1698) (Pt E) (Pr 32). 

• Art. 19 (1) (g), (6) — Restrictions on the right 
to carry on trade— Reasonableness-Provision requir- 
ing licence for conducting eating house — S. 39 of 
Calcutta Police Act — Validity — S. 39 is not un- 
reasonable restriction on the right to carry on trade 
and is not unconstitutional. 

(Per Maiority, Sinha, C. J. and Subba Rao, J. 
Contra) i— 

When the Court is fudging S. 39 of the Calcutta 
Police Act passed in 1866 to decide whether it satis- 
fies the test of constitutionality based on Art. 19 (1) 
(gl and Art. 19 (0) it should take the section as a 
whole and see whether on a fair reading of the 
section it can be said that there is no guidance for the 
Commissioner in the matter of granting or refusing 
licences. Section 39 clearly provides that the Com 
missioner will use his discretion in deciding whether 
the person applying for a licence is in actual and 
effective control and possession of the place where 
the eating house is to be kept and is thus the keeper 
thereof He will also satisfy himself that the keeper 
is a person of good behaviour and further that he is 
able to prevent drunkenness and disorder in the 
eating house. If he is satisfied on these three matters, 
the section contemplates that the discretion will be 
exercised in favour of the grant of a licence. Thus it 
cannot be held that S. 39 confers an arbitrary and 
uncanalised power Without any criteria for guiding 
the discretion of the licensing authority and the 
section cannot be held to be an unreasonable restric- 
tion on the right to carry on trade on this ground. 
Kishan Chand Arora v. Commr. of Police, Calcutta, 
(1%1) 2 S C A 150 I (1961) 2 S C J 309 t (1961) MLl 
(Cr) 541 I (1901) 3 SC R 135 : AIR 1961 S C 705 
(708,709) (Pt A)(Prs 3,4). 


.■ - U. P. Cinemas Begulf 

t,on Act. 1955 (U. P 3 of 1956), S. 5 (2) - Beron- 
able rest fiction -Order passed laying restrictions on 
c*^ina house proprietors in respect of daily shows 
—Order impugned as infringing Art. 19 (1) (g)— 
Reasonability of order to be tested with refereace to 

object of Act — Held, the Impugned order waf 
reasonable and valid. 


There is a limitation placed on the power exercis- 
able, whether by the State Government or the licens* 
ing authority in respect of the issue of a licence 
under S. 5 (2) of the Act. No absolute power to 
impose any and w’hatever condition they should 
desire is vested thereby. Forjudging the reasonable- 
ness of the restrictions, the purpose and object of the 
Act will be a very relevant consideration. If the Act 
IS not limited in its scope to the making of provision 
tor licensing of places alone where exhibition by 
cinematograph can be given but tiavels beyond, pro- 
vision can also bo made under it for other matters 
such as education and health conditions and restric- 

tions which concern those matters can also be includ- 
ed in the licence. 


Purporting to act under S. 5 (2) of the U. P. Cine- 
mas Regulation Act. 1955, the Additional District 
Magistrate, Lucknow, passed an order ordering there- 
by to include certain additional conditions in the 
licences for cinematograph exhibitions. Four restric- 
tions were contemplated in the order made. The 
I^titioners claimed that the restrictions contained in 
the above conditions were per se unreasonable; that 
they were not in the interest of the general public and 
that they infringed the fundamental right guaranteed 
by sub-cl, (g) of Cl. (1) of Art. 19 of the institution. 

Held, that as reasons of health, safety and public 
morality demand that such a limit should be plac^, 
these conditions and restrictions required in the 
order were reasonable restrictions and that the im- 
pugned order was valid. (1915) 2 K B 49, Disling. 

AIR 1961 All 600 (603, 604, 600} (Pt B) (Prs 9,. 11, 
25). 


Arts. 19, 14, 226 — Revocation of licence to 
carry on cinema house under S. 9-A of theU. P. 
Entertainment and Betting Tax Act— Opportunity of 
being beard must be given to proprietor — Pule of 
natural justice applies — U. P. Entertainment and 
Betting Tax Act (8 of 1937), S. 9-A— Natural Justice. 

An order cancelling or suspending a licence under 
S. 9-A of the U. P. Entertainment and Betting Tax Act 
is an order which affects the fundamental right of 
the person entitled to carry on the business. In order 
that the restriction under Art. 19 (6) of the Cons itu- 
tion should satisfy the requirements of reasonableness, 
it is necessary that the person affected is afforded an 
opportunity before the cancellation or suspension is 
ordered. The obligaHon exists under the Constitution 
itself which is the basic law and if the opportunity is 
not given (he order is liable to be quashea. I960 All 
W R (HC) 685 : 1960 All L J 894. 


• Art. ^9 (1) (g)— Imports Control Order (1955), 

Cl. 9 (a)— Cancellation of licence on ground that it 
has been obtained by fraud— It is reasonable restric- 
tion— No infringement of fundamental right. Sec 
Imports Control Order (1955), Cl. 9 (a). AIR 1960 
SC 415. 

• Art. 19 (1) (g) and (6) — Cinematograph Act 

(2 of 1918). 

Sections — G. O. Mis. 1054 Home, D/- 28-3-1948 
and G. O- Mis. 3422, D/- 15-9-1945 issued by Madras 
State under S. 8- Condition (4) (a) and special con- 
dition 3 imposed in licence in pursuance of notifica- 
tions— Validity— AIR 1952 Mad 120, Reversed. See 
Cinematograph Act (1918), S. 8. AIR 1954 S C 747. 


Art 19 (1) (g) — Scope — Conditions in permit of 

motor bicycle— Reasonableness of. See Motor Vehicles 
Act (1959), S. 52. AIR 1959 All 373. 

Art 19 (1) (g)— Byo-laws imposing restrictions on 

number of rickshaws and issue of licences and deten- 
tion of uni censed rickihaws — Validity of. See Muni- 
cipalities — U. P. Municipalities Act (2 of I910j, S. 111. 
AIR 1958 All 853 (DB). 

Art. 19 (1) (g)— Right to carry on business of 

plying rickshaw — Restriction on — Validity. 

The right of a citizen to carry- on the business of 
plying rickshaws is within tf e protection affoided by 
Ai t. 19 (1) (g) of the Ck)nstitution ; it is a right guaran- 
teed and the validity of any restriction or any refusal 


CONSTITUTION OF INDIA (1950), Art. 19, Note 66 



to let a person exercise that guaranteed right of his 
can only be upheld if it could bejustitied on the 
gron^ of its being a reasonable restriction placed on 
ftat fight as provided for by the Constitution. 1958 

All L J 643 I AIR 1958 All 833 (858) (Ft C) (Pr 24) 

(DB), 

Art. 19 (1) (d) and (g)— U. P. Municipalities Act 

(1916). S. 298 (2)— Bye-laws under, for regulation and 
control of rickshaws — Validity of. See Municipalities 
— U. P. Municipalities Act (2 of 1916), S. 298 (2). 

1958 All L J 539. 


{5ofl920),Ss. 249.321. 322. A I R 1956 Mad 18h 
1959 M L J (Cri) 923, Diss. from; A I R 1958 T C 
249; AIR 1959 Bom 26; A I R 1954 S C 465, Rel. on. 
(1962) I Andh W R 112 i 1962 Andh L T 42 : (1962) 
1 Andh L T 113 i 1962 Mad L J (Cr) 135 t 1962 (2) 
Cri L J 461 : AIR 1902 Andh-Pra 379 (381) (Prs 8. 10). 

Art. 19 (1) (g)— Central Excise Rules (1944). 

R. 225 — Validity — Casting vicarious liability on 
licensee — If violative of fundamental right under 
Art. 19 (1) (g). See Central Excise Rules (1944). H. 225. 
AIR 1961 Andh-Pra 350. 


Art. 19 (1) (g) and (6)-U. P. Butter. Ghee and 

Fat Licensing Rules, Rr. 3 and 11— Validity. 

Rules 3 and 11 are discretionary and so long as the 
discretion is not exercised arbitrarily un usrly or 
oppressively it is not open to challenge. The Rules, 

if correctly interpreted do not impose any obligation 
upon the Municipal Board or the local authority to 

issue a license when in the interest of public health 
they do not consider it proper to do so. The restiic- 
tion which may by implication be imported into the 
matter would be a reasonable restriction protected by 
Cl. (0) of Art. 19 of the Constitution. AIR 1956 All 
562, Distinguished. 1957 Cr LJ915;.^IR 1957 All 
548 (549) (Pt B) (Pr 3) (DB). 

Arts. 19 (I) (g) and 226 — Scope — License to 

carry on protession* 

A petition writer has no legal right, let alone a 
fundamental right, to carry on his profession or 
business in the Collectoralo compoun i. iliscase is 
wholly distinguishable from that oi a person who 
is required by law to obtain a licence as a condition 
of carrying on liis business or profession at all. 
Where the law lays down that a particular occupa- 
tioncannotbe carried on save under a licence, then 
the withdrawal of a licence haslhe obvious conse- 
quences of wholly preventing the person concerned 
from carrying on that business, and the question may 
arise whether there has been contravention of tht' 
provisions of Art. 19(l)ig) of the Constitution. Flu- 
petition writer has no right to carry on his business 
in the Colleclorate compound save with the permis- 
sion of the Collector, and if that permission i-) with- 
drawn it would still he open to him to cirry on Iris 
occupation anywhere other than he Collectorato 
compound, fie may have a grievance by the with- 
drawal of the permission but no legal remedy unless 
it can bo foun led on breach ol contract. 1 he re- 
medy for breach of contract is by way of suit, and 
not u petition under Art. 226. 

A provision in the order withdrawing the permis- 
sion that ‘No application or pipers written by him 
should be entertained in any CA>iut’ is however in 
excess of the powers of the ofiicer making the order. 

1954 All L J 12 1 19.54 All W R (H C ) 63 : I L H 
(1954 ) 2 All 300 i 1954 Cri L I 726 ; AIR 1934 All 
317 (318, 319) (Prs 3. 4, 8, 9) (OB). 

Art. 19 (1) (g)— Power to interfere with adminis- 
trative orders -Hefusil to renew license in Form b 1, 
under U. P. Controlled Cotton Cloth and Yarn Dealer's 
Licensing Order 1948, on grounds irrelevant to the 
consideration of application for renewal — Order of 
refusal quashed and Uiiection to consider application 
on merits issued. See Ibid, .\rt. 226. A I R 1954 
All 144 (DB). 

Art. l9 (1) (g). (G) — Municipalities — Madras 

District Municipalities Act (5 of 1920), Ss. 249 (3), 
321 (4) and 322 (c) — S. 249 (3) is not ultra vires on 
the ground that it is opposed to the iundamental 
rights guaranteed to a citizen. It is not repugnant to 
fivudamentil rights under .\rt. 19 (1) (g) — Power in 
Municipality to grant or refuse licenco for the reasons 
given in the order pissed hy it is not arbitrary — 
^lunicipalities — .Madras District Municipalities Act 


Arts. 19 (1) (g) and 19 (O)-Condition in license 

to cinema house, that it should exhibit approved 
films of certain length — Approved films ot educa- 
tional value— It is a reasonable restriction on trade 
in interest of general public — Hyderabad Cinemas 
(Regulation) Act 49ot 1952 )-l!yderaha{l Cinemato- 
graph Rules (1953)— Hyderabad Cinematograph Act 

a of 1952). 

Conditions 3 (a) and (b) in the license granted under 
Ilydtral’iad Cinematograph Rules, 1953 toaCiiienu 
lioiisc, reqniiring the heenste to e.xhibit films of length 
not exceeding 2000 it. approved and certiSed hy the 
Central Covcrnmei.t and the Films Advisory Board, 
depicting educjtional, cultural and other current 
events and also documentir es, are reasonable res- 
trictions in the interest of the general public, within 
the nu'diiing of .\rt. 19 (1) (g) read with Art. 19 (6j. 
AIR 1961 Andh-Pra 126 (125) (Pr 7). 

Art. 19 (1) (g) — Central Excise Rules (1945) 

Rr. 15, 18, 2b 22. 23. 34 and 30— Validity. See Cen- 
tral Excise Rules .1944), R. 15. A I R 19(50 .Andh.Pra 
49S iDB). 

Art. 19 ( 1 ■ (f) — Scope — Cancellation of Licence 

to hold ar.ms under S. 18, Arms Act, without assigning 
any reason — Order will he quashed. See Ibid, Art. 226. 
AIR I960 Andli-Pra 420. 

Art. 19 (5) — Arms Rules ,1951', R. 26 — ^’ali- 

dity — Licencing machirery for sale of arms — Rea- 
sonal)le restfiAion — .\rt. 19 (1) (g) not contravened. 

See Arms Rules 1951), R. 20. A 1 R lOfcO Andh-Pra 
384. 

Arts. 19 (1) (g) and 226 — Assam Cement Con- 
trol .\ct (7 of 1953), 8.3 and Assam Cement Con- 
trol Order, Cl. 14 — Right to carry oij business in 
cement — Reasonable restriction — Cancellation^ of 
licence undtr Cl. 14 and the petitioner’s distributing 
agency in respect of Government stock — Reasona- 
ble opportunity against cancellation ot licence held 
necessary -Bias. 

Held on facts that under the .Assam Cement Con- 
trol Act it was open to CJovernmcnt to appoint any 
dealers they choose as their distributing agents and 
as such the petitioner was not entitled to any relief 
so far as the cancellation of his distributing agency 
for Government stock was concerned. But cl. 14 of 
the Assam Cement Control Order imposing a com- 
plete prohil)ition to carry on business in cement with- 
out obtaining a licence was a restriction on the funda- 
mental right of the petitioner to carry on business 
and before a licence could be cancelled the licensee 
ought to be given a reasonable opportunity to show 
cause against the cancellation. Held, further that 
the iKjtitionvr could rightly allege bias and say that 
he was not given any reasonable opportunity to dis- 
prove the charges against him. The order ciincelling 
his licence should therefore he quashed. AIR 1962 
Assam 80 (81, 82) (Prs 3. 5, 6, 11) (DB). 

Art. 19 (1) (g) — Assam Drug Rules, R. 62-A — 

Validity — Discretion of licensing author ity arbitrary 
and unregulated —Rule hit by .\rts. 14 tnd 19 of the 
ConstitiPion. See Assam Drug Rules iTOISb R. 62-. \. 
AIR 1960 Assam 94 (DB). 
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i - Scope - Assam Act (25 of 

i JDo) \ dlidity - Use of laud as market — Require* 
men oi taking out a license on payment of certain 
lee— Not an unreasonable restriction on fundamental 
right — Does mt contravene Arts. Hand 19 of the 
Constituhon. See Assam Local SelLCovernment Act 
(2o of 19o3), S. 62. AIR 1959 Assam 221 (oB). 

Art. 19 (1) (g)— To hold licenceor trade under it. 

To hold a license for the collection of tolls in a 
Municipal Market is nota citizen’s fundame.ital right, 

it being limited by the rules that exist and is subject 

0 the approval of the Municipal Board. To hold a 
hccijse or to trade under a license therefor, is not a 
lundamortal right — Nor is it one of the seven free- 

Indian Constitution. I L R 

(P^i) Pr’^Sj^DBf ^ ^ ^ 

—Art. 19 (1) (g) — Bhopal Cotton Cloth Dealers’ 
Ljcensinc Order OS of 1949', Cl. 20 - Validity - 
Clause if infringes .\rt. 19 (1) (g), Constitution of India 
—Applicant not challenging parent Act under which 
Order was issued — Right to challenge Order how 
lar affected — See Bhopal Cotton Cloth Dealers 
Liccning Order. 1949, Cl. 20. AIR 1931 Bhopal 5. 

Art. 19 (1) (g) — OSfect and purpose of export 
control Licence for export of ferrous scrap— Manda- 
tory direction against exporter directing him to pur- 
chase melting scrap in local market for delivery' 
therer)! to nominated furnace owner locally in India 
— Condifion is i.ot con.si tent with Act or Order and 
hence illegal-iron and Steel (Control) Order (1956) 

1 owers under Cannot be reported to for imoosing 
conditions in export licence. See Imports and Ex- 
ports ^Control) Act (1947), Pre. AIR 1963 Bom 50. 

“ Alt. 19 — Municipalities — Bombay Provincial 
Municipal Corporations Act (1949\ S. 376(5) — 
Power ot Commissioner to revoke licence — Discre- 
tionary power Exercise of. See Municipalities — 

Vo?n Provincial Municipal Corporations Act (59 of 
1949), S. 376 (5). AIR 1959 Bom 26. 

“Art. 19 (1) (f) and (5) — Ri^ht to carry on husi- 
iiess — Peasooable restriction on — Condition to 
obtain licence — (Municipalities) — (Bombay Pro- 

Muni 'joal Corporations Act (59 of 1949). 
S. o76) — Validity. 

Section 376, Bimbay Provincial Municipal Cor- 
porations Act, does not constitute an unreasonable 
restncuon upon the fundamental right of the timber 
merchant to carry on his business which has been 
granted to him under Art. 19 of the Constitution. 59 

* air 1959 Bom 

26(30) (Pt D) (Pr 15) (DB). 

777A''^*J^ (V — R. 62.\ does not effend Art. 19 
Ta* ground that it grants un- 

lettered discretion to the authority to grant or refuse 

n (1946). R. 62A. 

ILR (1956) Bom 349. 

-—Art. 19 — Incumbrance — Meaning of — Pight to 
ply private ferries rcc gnised in India - Person can 
cany on busincs> of ferry oa tidal navigable river — 

1 errv not an incumbrance within S. 5 -Person apply. 

Bengal Ferries Act to ply ferry 
on tidal navigab'e river — Application to be consi- 

Tenancy Laws — West Bengal 
1963 AIR 

\rts. 19 and 14 — Calcutta Police Act (1860), 
h.o9 beciiOQ does not confer arbitrary power on 
Commissioaor of lolicein granting license for run- 

sf59. AIR* 19 fiscal fsG Act (1800), 

(■l95CK c}]" 


The power of revocation of permit or written 
order given by Controller under Cl. 4 has nJTS^ 
expressly granted anywhere in the Control Order, 

Assuming that there is an implied power to revoke 

or cancel the authorisation under Cl 8, the power is 
absolute and unfettered and without any direction 
given by the Central Government under Cl 17, is 
naked and arbitrary. In the absence of such direc- 
tion, no restriction is put upon the absolute power 
o! the Controller to cancel an authorisation. Once 
the revocation is made, there is no appt-al provided 
and no recourse is given to the Courts. The power 

constitutes an unreasonable restriction on the funda- 
mental right of a citizen to carry on its business 
under Art. 19 (1) (g) of the Constitution and is there- 

S C 224 Bel. on; AIR 1954 S C 
31 Comp Cas 7H : 65 Cal VV N 
24^25)'^^^ ^961 Cal 258 (266. 267) (Pc B) (Pfs22, 

S C Tsil^/*^ overruled on another point in AIR 1963 
Art. 19 (1) fg) — Issue of notice before rejectine 

prayer lor license — Communication of reasons Iot 
^ tusal — Necesvity — Discretion - Interferenc-*. See 

Si“ A 'c.1 lla?' ‘*“®’ 

Art. 19(l)(g) and (6) — Fundamental right lo 
on trade or business - Reasonable res»riction- 
S. 39, Calcutta Police Act (4 of 1866)— Validity. 

A India has the fundamental right under 

Art. 19 ( L) (g) of the Constitution to carry on a trade 
or business of his choice. But the law may impose a 
reasonable restriction thereon, in the interests of the 
general public. The phrase 'reasonable restriction* 

ID Art. 19(6} connotes that the limitation imposed 
on a person in enjoyment of the right should not be 
arbitrary or of an excessive nature beyond what is 
required in the interests of the public. A naked or 

arbitrary power granted to e.vecutive authority, with- 
out limit, is not a reasonable restriction and will be 

slruck down. An arbitrary exercise of such power 
will also be declared void. 

The provision contained in S. 39 of the Calcutta 
I olice .\ct, 1S60, whereby a citizen, in order to carry 
on the business of an eating house, is required to 
take out a licence from the Commissioner of Police 
IS a reasonable restriction within the moaning of the 
phrase as used in Cl. (6) of Art. 19, imposi^ in the 
interests of the public. It is, however, a reasonable 
restriction only because the power is not naked and 
•rbitrary. The exercise of the power is restricted by 
the underlying object of the Act. which is to create 
a police force and invest it with sufficient powers to 
protect public safety, peace, and tranquillity, within 
the town of Calcutta. 62 Cal VV N 799 : 1959 Cri L J 
ISO : AIR 1959 Cal 123 (127, 128) (Pt A) (Pr 18). 

— Art. 19 (1) (g) and (6) — Unreasonable restric- 
tions — Validity of Paras. 3, 4 (c), 13 (2) and 17 of 
VV. B« F lod Grains Control Order — (VV B* Food 
Grains Control Order (1951), Paras. 3, 4 (c), 13 f2) 
and 17). 

The powers conferred on the State Government by 
paras. 4, 13 (2) and 17 of the Order are aibitrar> and 
uncontrolled, because under the Order the State 
Government is authorised to cancel revoke or modify 
any licence granted under that Order without assign- 
ing any reason and without even issuing any notice 
to the licensee and the power of delegation is also 
unrestricted. Paras. 3, 4. IS (2) and 17 of the Order 
are therefore invalid. 60 Cal VV N 202 : 1955 Cr L J 
1249 : AIR 1955 Oil 478 (482i (Pl F) (Pr 19). 

Art. 19 (1) (g) — Calcutta Police Act, 1886, S. 39 

— Discretion under. 
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Under the Constitution, Art. 19 (1) (g), all citizens 
feave the richl to carrv on any occupation, trade or 
business. To ref ise licence to the citizen except for 
valid reasons will be to interfc’e with this funda- 
mental right as guaranteed bv the Constitution. The 
•discretionary power which has been conferred on 
the Commissioner of Police under S. 39, is to be 
•ertrcised in a leasonable manner and unless proper 
•grounls are forthcoming to fustify an act of refusal 
of the licence the act of the respondent is an arbi- 
'trarv exercise of the power veUed in him under S. 39 
of the Act 5AC 214. (1946 51’ C \V N 833. Kef. 
MR 1955 NUC (Cal) 403. 

— An. 19 (1) (g) — West Bengal Bice Mills Control 
Offer (1949,1, Para. 11 -Validity — Issuing of licences 
onder Not unreasouable restriction on fundamental 
aright to carry on trade or business. See \\'est Bengil 
idee Mills Control Order. 1049, Para. 11. AIR 1952 
Cal 72. 

Arts. 19 (1) (f), ^c), (>), (3). 32- 220 — Ss. 4 and 

5 nf FJectricity Act ( 1910) — \ ilidity — Pmvis'ions 
do not Contravene Art. 19 (1) (f) and (g) and further 
are rc®‘onaole restrictions under Art. If) (5) and (G) 
—Electricity Act (I 9 IO), Ss. 4 and 5. 

There are several statu'es wliereundtr special juris- 
-Hetion has laem given to authorities funclioriin-: 
thereunder ar d tlie juri'. ltction ol (Courts iias bef-n 
away in ^L•^p•*ct of su :h ma'ters. and never- 
dicless those statute.^ have not been held to be nn- 
.easonable hi any event even if the iurisdiclion of 
.he Civil Courts has f n spPciGcalb birred by sucdi 
>t'ttu»cs. that dot's I ot aPeo‘ th*- jurisdiction rd tin* 
High Court under .\rt. 229 or of the Supreme Court 
onder Art. 32 to interim re in pr'>per cises. .Mii 19f)i 
S C 222, Kel on. 



-Oiirts in the Electricity \''’t d'dd either expre sl\' 
ir impliedly. Sec’ion 4(i) of El>‘''tricitv Act 
nrovi les the condifions under wliich alone tlje State 
(>overriment can t.ike action by vvuv of revoking the 
icense. Under S. 4(li the State Covernment must 
form an opinion that the public interest requires the 
evocation of th(* license. It has also to form an 
ipinloD under S 4(1) (a) that the licensee has made 
wilful nnl reasonably prolonged default in doing 
anything rcNquirwl of him by or under the Act. 'Phere 
.s a lurther check provided in S.4(I) of the Act 
.mpodng an obligation on the nart of the State G )v- 
<^roment to consult the Sta^e pWctricity Board before 
revoking a lict nse. Therein also another mandatory 
provision in sub s. (3) of S. 4 casting a dutv on tlie 
State Covernment to issue a notice to tlu* licensee in 
1 manner provided tiu'r under, and an opportunity 
.'iven to the licensee to shov.’ cause. In view of these 
leslrictions and limitation>: impo.sed bv S. 4(1 (a), 
9 cannot be held that an arbitrary and uncontrolle<i 
power lias l>-*en vested in tlio State Government in 
die matter of rev king licenses. Tlie paw'cr given 
under S. 4 is to the Stata Goverr ment whi:jh can 
irdinarily be rolifni on to discliarge its duties 
uonestlv. impartially and in the interest of the pulilic. 
Therefore Ss. 4 iiid .5 of the Act arc net violative of 
\rt. 19(l)(f) and (g' of the Constitution. Even if 
there are any restrictions the restrictions imposed 
are reasonable resTictions in the interest of the 
eneral public and are amply protecte<l bv els. (5 
.ind (H) of Art. to of the Constitution. A'R 1959 S G 
326 and A'H 1032 S C 1371 and AfR 1963 SC 222 
and AlU 1064 SC 1279. Di'-ting. I! R (1965) 1 Ker 
578; 1965 Ker T.T .531: 1965 Ker LJ .548 j AlH 
1965 Ker 253 (204, 265, 206) (Pt B) (Prs 43. 47, 
48. 50) tDB). 

~5rt. 19 fl) (g) — Notification prohibiting storing 
d certain items without li ^ence — Does not offend 
19 (1) (g) of Constitution. See Municip.dities — 


Travancore District Municipalities Act (23 of 1116), 
S. 261. 1963 Ker L J 23. 

——.Art. 19 (1) (gl — S. 261 (3) of Travancore Dis- 
trict Municipaliiie; Act ( 1 1 16)— \^alidity— Provision 
is not ultra vires Art. 19 (1) (g). 

The power of granting or refusing licence under 
.S. 261 (3) of the 'ITavancore District Municipxilities 
Act has to be e.verciNed, so as to promote the object 
of the Act and consistently witli its policy and pro- 
visions, and if it is exercised aibitranl>, the remedy 
by way of appeal is open. Section 261 (3) is valid 
an 1 cannot be struck down on the ground of il.s 
imposing an unreasonuble restriction on the funda- 
mental rights guaranteed bv Art. 19 (1) (g). A f R 
19.36 Mad 18] Not foil.; AIR 1057 d'rav-Co 249. 
Rel. on. (1960) 2 Ker I. R 342 ; I L II (i960} Ker 
11.59 : 1961 Ker L I 40 : 19(il Ker I. T 475 : A I R 
19G2 Ker 30 (33) (I’t A) (Or 8b 

.Art. 19 (II (g), (6) — Order under S. 261 (3), 

d'ravancor«- Drtrict Municip.ilities Act. refusing 
licence to t jrrv on c ertain trade in particular pre- 
mises aiid not in svhole of .Municipal it\ — Order does 
not contravt iic \rt. 19 (Li I'g). (1960) 2 Ker L R 

312 : II R (I9(;u) Ker 11.59 ; 1961 Ker L I 40 : 1961 
Ker 1, T 475 : AIR 1962 Ker 30 (32) (PI B) (Pr 4). 

'.Art. 19 ( I ) (g) — Sea Gu .toin^ Act (1878b S. 202 

(as ir stood after its amendment by .\ct 21 of 1955) 

— Rules under S. 202 (2) prohibiting caryiing on of 
business (Tustom Mouse Broker without licence, 
framed but notification contrrnplatfd under S. 202 ' 1) 
not issued — 1 MudariK 1 tal right to carry on bu^intfs 
as (..ijvtoin llni'i- Broker v’itlio'il licence n(4 aiirc^ed. 
See Sea ( ustoins \ct IS78 ,S 202iAct2l of 1055). 
Alli 1960 Ker 386. 

9 \rt. ]9 — I ravancoie rob.icco Act : I ol 1U87 

.M. E , S. -31 ard Rules framed under — Rules 14 and 
IH — Lew of licence lee under — Does rot violate 
Art. 19 ■ 1) (g) bc.MUsc it is no more than a reas inablc 
i up,).s’ for legitim.ite Ti \'cnue purposes. A I U 1052 
.Mad 395 and A I R 195S Mad 158. Rel on. T. K. 
-\braliani v. S<jle (T Trav-Co., 1957 Ker LI 1146 : 

I L R (195S) Krr 148 : ( 1957) 1 Mad L I iCri) 855 : 
AIR 1958 Ker 129 (132) (Rt C) (Pr 13) (EB). 

f Reversed on another point in AIR 1962 S C- 922.1 

.Arts. 19 (1) (g) and 19 (6) — Scope— Excise Com- 
missioner forbidding liccncc-Iiolder to bid at auc- 
tion of excise shops — There is no violation of 
Arts. 19 (1) (g) and 10 (6). 

There is no inherent or fundamental right in a 
citizen to sell intoxicating liquors. As it is a busi- 
ness attended with danger to the community it can 
1)0 permitted only under such conditions as will 
limit to the utmost its evils. 'I he manner and extent 
of regulation rest in the discretion of the governing 
authority. Hence where an Excise Commissioner 
forbids a licence holder to bid at an auction of excise 
.shop^ there is no question of the violation of Arts. 19 
(1) (g) and 19 (6). Madh BLR 1956 Civ 088 1 Madh 
B L j 1955 n C R 1253 : A 1 R 1956 Madh B 21 (22) 
(rt A) (Pr 4) (OB). 

Art. 19 (1) (g)-Forest .\ct (1027). S. 41 — Bule.s 

under, published on 23-6- 1961 — Rules 3, 4 -Validity 

- Rules requiring permit for transit of timber — 
When valid— Rules held not contravening Art. 19 (M 
;f)or 10 (I'dg) dne to amplitude of ciscretlonary 
powers vested in (iovtinment (Atficers. 1965 M p 

L J 541 I 1965 lab L J 1017 : AIR 1965 MP 211 
(214. 216) (Pt A) (Prs 7. 21. 22. 23) (DR). 

Art. 19 (1) (g) — Cantonments Act, S. 210 does 

not impose unreasonable re.striction to carry on trade 
and is not invalid — Refusal to grant licence to carry 
On traue in charcoal — Alienee of provision to give 
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opportunity to bo heard 
provisions invalid — Natural Justice 
r^uires hearing of appiicant - No such opportunity 

f 'oin ^J^®’^,'303shetl. See Cantonments Act (1924), 
S. ^10. air 1961 Madh Pra 361 (DBJ. 

■—Art. 19 (1) (g) — Validity — Grant of licence — 
Ketusal confined to speciried categories only — Deci- 

justice to be followed— Opportunity to hear applicant 
to be given even though no provision in the Act. 
^®®^^o^tonments Act (1924), S. 210. 1960 M P L J 

T (g)— Requirement of licence — Vali- 

dity of. 

Requiring a person, who is not liable to tax, to 
obtain licence ^d registration certificate as required 
by the bales Tax Act and imposing a penalty for 
lailure amounts to unrcasorable restricion on his 
lundamental right to carry on trade. A I R 1952 S C 

914 ®?057Vu I ^ 1957 M p c 

t ^ 8 S T C 429 . 1957 

xJ ju'd ^ (1957) Madh Pra 236 : AIR 1957 

Madh Pra 109 (111) (Pt A) (Pr 13) (DB). 

r? — Permit and 

hcense-Dishnction— Power under S. 22 (1), Banking 

Comi»nies -^ct, is mere iicence — Section not uncon- 

f « P Companies Act (1949), S 22 

/iq'rni^^n?^ ^ ^ Mad L W 790 : 

(P? B)\p« lo“l3)! ® ‘ ^ ^ 13) 

—Art. 19 (1) (g). Sch. 7, List 2, Entry 54 - Madras 

Ss. 5, 8. 6.A, S-A, 

19 and Rules— Validity of. 

Madras General Sales Tax 
<^e^lers of certain classes of 

c VT? ^ point 

under S. o, to take out licences and pay the^Iees 

^^nbed therefor by the rules framed under the 

Act are not an unreasonable rrstriction on the free- 

guaranteed by Art. 19 (l)(g) of the 

«a'H'r,"5i /c'lys ‘ 

licensing was adopted for the control or regulation 

therefore correct to® regard 

4“ 1943 r(?^“®""‘l‘°!,elective licensing. 1934 A C 

tsJern M I- 85, Bel. on. The 

prstem ol liMnsmg becomes, so to speak, an integral 

and inseparable part of the ta.v measures. In suci a 
si^tuation the t^ts which such licensing ought to 

8ose set out in Art. 19 (6) ®but would 
of fh“ of ‘he Power 

® '"‘'^oduced by the Sales Tar Rules 

now^ fn'l" °t'he State as incidental to the 

f''^*f“0“,‘he sal6 of goods and is no? 
unconstitutional even il the licensini did not satiX 

70 M:rL”i',?r;s,T8‘'^T*c”S9^^^ 

»«7. i.V”i w. 5i;fr?ii3‘ fe'jar 

^'alidify.^^ C'cencc for carrying on trade — 

^r.rif.KSh'^ SS' • •>»/»»' .'2i.£ 

we^l^fuianed'’'’ unl^sTts cS“o^ 
tutional objection To treTii^lnTnfbTing mTde“ pT^I 

rrja'vs'ir*- a>r,k?l- 


?K o (Wshfaf “ ’ ™ '■‘O 

The liabijity to take out a licence, though it consti- 
tutes a iMtriction on the tight to carry on business, 
y itselt dws not constitute an unreasonable res- 

s. 4 (2) of the Madras Pawn- 
brokers Act which provides for refusal of the llcence- 
in the contingenci^ specified therein does not consti- 
tute an unreasonable restriction. S. 4 (2) (b) is even 
more precise in its scope than S. 4 (2) (a) of the Act, 
Apart from the easily understood and applied testa 
prescribed by Ss. 4(2)(a) and 4(2)(b), S.4,S) provides 
l^r a tight of appeal against the refusal of a licence. 
This IS another factor to establish the reasonable- 
°f 'hVestriction imposed by S. 4 (2) of the Act. 

MadT br ViQfi‘^4Af^kff^87) Mad 937: 1957 
969^ 70 Mad L W 1022 : 1957 Cr L > 

22^23^24) 

-—Art. 19 (1) (g) — Scope — License fee for Cotton 
X f A ~ ““‘■eas^onable restriction. See Sales Tax — 

(195i) Mad L J (Cn) 721 : (1957) 2 Mad L J 533. 

f?* ®"'^ (6)— Madras District Munici- 
pal. ties Act (5 of (1920). S. 249 (2) - A’alidity 1 
Application for licence for storing and selling fire- 

wOhT~?liw'°? ““ ‘hat place was no» 

within 150 feet away from residential building— 
Relevancy of ground. * 

c® application for a licence for storing and 
ik» X? m ceitmn premises was refected by 

the Municipal Health Officer for the reason that the 

CiS.i'bSigf •' •» 

Held (1) that under sub-s. (3) of S 249 Mndroc 
District Municipalities Act, the executive aulharity is 
given an absolute power of refusing to grant the- 
licence as also the power of imposing such restriction^^ 
and conditions as he might thinf fit, wiThout 

t^r^i Legislature as to the relevant condi^ 

fArm— restrictions. The sub-section in its present 

ifrZv 'a oi Art. 19 (0j and has to be 

struck down as violating the fundamental rights 
guaranteed by Axt 19 (1) (g). ® 

p But even apart from this the Municipal Health 

Utfawr, who was the executive authority, had exer- 
cised his discretion to refuse the application on 
irrelevant ground because the ground was applicable 
under the Indian Explosives Rules only in the case of 
manufacture of explosives His order was therefore, 

I W, oio quR.'hod. (1955) 2 M L J 684 I 68 Mad 
(IM)*^ A) W N 874 1 AIR 1956 Mad 181 

jAit. 19 (1) (g) — Trade restrictions — Import 
trade control ^ — Rules and Procedure — - Import 
license- Condition to produce Income-tax verifica- 
tion certificate — Validity — Imports and Export5 
(Control) Act (1947). S. 3 (1). 

The condition requiring the production of an 
Income*tax verification certificate along with an 
application for the grant of an import licence is not 
an unreasonable restriction on the fundamental right 
to carry on business. The contention that the condi- 
tion was really intended to enable the Government to 
collect the income-tax due from the defaulters and 
was, therefore, not in the bona fide exercise of the 
power of the Government to impose conditions for 
the grant of an import licence has no substance. It 
may be that in some cases the insistence on the condi- 
tion might cause hardship; but that is a matter to be 
taken into account by the Import and Export Cois- 
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troller, and that would not by itself render the con- 
dition unconstitutional or invalid. AIR 1953 Mad 84; 
(1952)2 M L J 544, Disting. (1955) 28 ITR 553i 69 
Mad L W 1026 : 1955 Mad W N 870 : IL R (1956) 
Mad 196 : (1955) 2 M L J 564 : AIR 1955 Mad 699 
(700. 701, 702) (Prs 4. 13) (DB). 

"—Art. 19 (5) — Restrictions created by Rule 4.3, 
Arms Act Rules, on fundamental right to nold a gun 
are reasonable restrictions and in interest of public 
— Refusal to grant license should not be arbitrary — 
Discretion should be judicial — Order refusing license 
held arbitrary — (Arms Act (1878), S. 17 — Rules under, 
R 43). 1953 Mad \V N 168 : (1953) 1 M L J 418 : 
1953 Cri L J 917 : A I R 1953 Mad 476 (47S) (Pt C) 
(Prs 6. 7). 

— ^Art. 19 (1) (f) and (g) — Is not infringed by re- 
quirement of license for manufacture of explosives, 
fireworks, etc., in a residential locality under 
Explosives Act '4 of 1884). See Explosives .\ct (4 of 
1884). AIR 1953 Mad 142- 

Arts. 19 (1) (g), .304 (b) and 14 — Right to carry 

on business “Business to be carried on under licence- 
imposition' of licence-f ees—Reasona blent ss — I ests 
for determination — Enhaccemer t ol licence-fees 
leviable under Madras Manure Dealers’ i.iccn’^ing 
Order, 1949 — Discrimination between Oil. millers 
•nd other manure dealers—\'Q)idity of enljancement 
—(Madras Manure Dealers Licensing Order (1949).) 

There is a fundamental difference between a tax 
and a licence fee. I'or the graiit of a licence a fee 
may be charged to cover probable evpenst.s which 
may have to be incurred for the regulation of th(? 
particular trade or business or calling in respect of 
which the licence is required. The licence fte is not 
intended to raise revenues for the general purpo.se of 
the authority levying the fee For such purposes levy 
should be in the shape of a tax. The licence fee must 
be reasonable, whereas a tax need not be. 

Though, ultimately the decision in eat h case must 
depend upon the particular facts of that case, certain 
general tasts have been formulated l)y the Courts 

in various decisions to decide whether a particular fee 
i.s reasonable iu the circumstances. They are;<I' the 

licenc6 fee mjy reasonably cover the co'^t ol all 
special .services necessitated In tlie duties and lia- 
bilitiCvS imposed on the authority in respect oi the 
supervision and regulation of the particular trade or 
calling in respect of which the licence is issued 9 
Rang 440 (PC), Foil. 

;,2) Ihero must be some relation between the expenses 
Incurred in the issue of licences and in regulating tlie 
licensed trade and other occupation and the amount 
of fees leviable. When the licenciag authority issues 
a number of licences to persons engaged in dilferer.t 
traces and occupations it would be unreasonable if 
they so fix the fees that the whole cost incurred hy 
them in connection with all the licences or a grossly 

disproportionate part of it was imposed on tlie parti- 
cular trade or a few particular traders. .MR 1030 Mad 
55 Foil. 

Tested on the above principles, the enhancement of 
the licence-fee in so far as it related to the Oil .Mills 
in the State brought about byG. O. Ms. No. 2435(Food 
and Agriculture) dated 29th December 19.-50 which 
amended the Madras Minure Dealers' Licencing 
Order, 1949 is unreasonable as the total fees that 
wou d bo collected from all the mills in the State 
would bo disproportionately high in comparison with 
tho expenditure which according to Government’s 
own statement it would incur. 

Further the G. O in fixing a higher rate of fee for 
the oil-millers while making all other manure dealcfvS 
wy at flat rate of Rs. 20 Irrespective of the fact that 
they might stock and sell more than tho oil millers 


could even produce is discriminatory and offends 
Art. 14 of the Constitution. 

Therefore the enhanced fee imposed by the C. O. 
is unconstitutional and invalid both as imposing an 
Unreasonable restriction upon the right to carry on 
business guaranteed by the Constitution as well as 
being discriminatory and as contravening Art, 14 of 
the Ckjnstitution. (1952)-2 Mad L J 410 : 1952 Mad 
W N 712 : 65 Mad L W 845 ILR (19.53) Mad 217 : 

A I R 1952 Mad 764 (765, 767) (Prs 3, 4, 5, 12. 13, 
14). (DB). 


Art. 19 (1) (f) and (6) — Refusal by licensing 
authority of licence to a louring cinema on ground 
of instructions from State Government in the shape 
of orders— If violation of fundamental rights under 
the Constitution. 

Where a touring cinematograph company wa- 
refused a licence on the basis of certain instruction^) 
issiictl by the Provincial fiovernment in certaii; 
orders, to ensure public health and safety, on a con- 
tention that the refusal of the licence was based oi; 
iiiitructions which were l>eyo:id the scope* of the 

(anematograph .\ct and that the fundamental right 

of the party to carry on a business was' violated by 
such a refusal ; Held 'ii that tfiese instructions could 
not be ^aid to be I\ijJes under S b of Cinematograph 
Act (i ilvS) and therefore tho fjuestiori whether they 
went iH-yoiid the nile.inaking power did cot arist 
(ill that tfie instructions (lid not contravene .\rt. 19. 
Art. 19 tH) contemplated imposition of rC'triction.s 
on o.xercise of light conferred by Art. 19(l)(g)and 
that these instrurtions were in (he interest ol the safety 
arid the health of the general public and designed to 
prevent unhea thy c(uui>etition which itself indirectly 
would hav(* deleterious inlluenco on tho eenera; 

I M E J 279 ; AIR 1952 

Mad o28(529) (Pr 4) (DB). 

~ 19 — Madras Dijtricl Municipali'i ic.s Act (5 

of i J20), S. 249 (3) C onsliiutiunai validity of 

section — Sect ion 249 (3) held void for contraveninii 
-\iticle. 

Sub-section .3) of S. 249 of the Madras District 
Municipalities Act. which conlurs absolute and 
arbitrary di'^cretion on (he executive author tv 
namely the Municipal Health Officer to grant or 

refuse a licence at his own swcft will and pleasure, 

violates the fundamental right guaranteed under 
Article IJ (H (g) of the Cons'itulion and should 
he struck down as invalid. AiH 1956 Mad 181 
■o I. A I H 19o2 Mad 56.5 and A I R l954 S C "'A' 

Hel. on. 

Under S. 249 (3 the executive authority who 
refuses to grant a licence is not bound to asugr 
reasons for doing so. Further no provision is also 
made for an appeal under the Act against an order of 

—Arts. 19(1) (K) nnd 226-Suspension of licence 
during prosecution -It is possible but not without find 
mg as to contravention - D. M. siispendinc licence 
without the finding — There is interfcenco with 

fundamental right -(Essential Supplies (Temporarv 
Powers )Act, S. 3 1 . See C. P. and Berar Rice .Mills 
Licensing Order, Cl. .a. 1952 Nag L J (Note ) 4. 

-—Art. 19 (1) (g)-Seope-Tas on trade, profession 
etc.-Heauirernents as to taking cut license-Valiilitv 

i- Amending Act (32 of 1955n 


S. 82. AIR 1957 Pat 386. 


19 (1) (g), (5)— Bihar Cotton Cloth and Vam 
(Control) Order (1948) — Validity — Restrictions as to 
renewal ol licence are unreasonable. See Ftihor 
Cloth and 5 arn (Control) Order (1948', CIs 5(11 

AIR 1954 Pat 323 (DB). ' ^ ' 
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Arts. 19 (1) (g) and 2’?6 — License to carry on 
^rade in cement — Restrictions—Legality and rea» 

sonableness of. 

Constitution in Art. 19(1) (g) guarantees 
tQ all the citizens the right to practice any profession 
or to carry on any occupation, trade or business, but 
this riglit is subject to reasonable restrictions imposed 
in the interests of the general public. 

It is in the interests of the public that the distribu- 
tion of cement and its price should be controlled. 
One of the essential elements of such a control is 
that the selected distributors should be amenable to 
the instructions issued from time to time by the 
authorities and the only way to control the distribu- 
tors effrctively is that licences should be issued which 

are liable to be cancelled if the distributors do not 
carryout the instructions given from time to time. 
The cimditions in a particular trade are liable to 
■quick changes and the cau.^es of changed conditions 
may be so varied that it is not possible to lay down 
any satisfactory test for cancelling a licence once 
j^ranted. Ordirarily the High Court would not inter- 
fere w'ith an order of can jellation of licence to sell 
cement, but when it becomes clear that the order has 
Ijeen made by the authority concerned under a mis- 
.:ip prehension of the licencee’s conduct that the High 
Court has ample power to interfere with it under 
Art. 22Q of the Constitution. ILR (1958) Punj 36. 

^r^s. 19 (6) and 226— Laches - Fundamental right 
— rnfringement of— Continuing wrong— Order refus* 
ing renewal of licence. See Ibid, Art. 226. AIR 1957 
Punj 220- 

Ai^. 19 (1) fg) and (6) — Scope — Puniab Tobacco 
Vend Fees Act (12 of 1954) —Validity. 


The Punjab Tobacco Vend Fees Act of 1954 is not 
obnoxious to the provisions of Art. 1^ for although 
every citizen of India is at liberty to pursue a lawful 
calling of his own choosing, this right is subject to 
the paramount right of the State to impose such rea- 
sonable r^trictions as the protection of the public 
may require. The Legisliture has decided that no 
person shall carry on any business in tobacco unless 
he has obtained a licen -e in this behalf and it cannot 
be said that this requirement is unreasonable, or not 
in the public interest. 58 Pun L R 480 ; ILR (1957) 

Punj 184 : AIR 1957 Pun] 45 (49) (Pt E) (Pr 15) 

(DB). 


- — Art. 19 (1) (g) — Excise law — Liquor— Issue of 
licence to sell liquor is a matter of grace— (Punjab 
Excise Act (1 of 1914), S. 26\ ILR 1956 Punj 390 i 
AIR 1956 Punj 97 (98. 99) (Pi B) (Pr 5) (DB). 

Art. 19 (I) (g) and (0) — Right to carry on busi- 
ness of motor ^ transport —Imposition of condition as 
4o lower rate io permit— Unreasonable restriction. 


No one has an inherent right to a permit and a per- 
nijt may not be granted even if the applicant satisfied 
all the presmbed conditions. It is wrong to insist 
that the petitioner is entitled to a renewal oT a permit 
at the old rates and even if the petitioner was the 
sole applicant the Regional Transport Authority 
-could have validly required the petitioner fo offer 
more facilities to the travelling public (in the shape 
of lower fares) and could have even refused to renew 
the permit at the old rate. The granting of a p rmit 
at a lower rate does not constitute an unreasonable 
restriction and it does not violate the petitioner's 
right to carry on business in motor transport on 
public street. 8 Sau L R 90 : AIR 1935 Sau 57 (62) 
<PtC) Pr 14) (DB). 

Art 19 Refusal to issue licence in individual 

*70^; Punjab Municipal Act (3 of 

1911), S. 121. AIR 1954 Punj 143. 


Panchayats - T. C Panchayats 
ct (1950), S, 44 — Scope —Absence of rules under — 


Efi-»ct— Refusal to grant licence to a vendor of meat— 
Exclusive right granted to another Legality— Breach 
of fundamental right. See Panchayats— Travmcore- 
Cochin Panchayats Act (2 of 1950), S 44. AIR 1957 
Trav.Co 2. 

• I? (1) (f) and (g) and (5) and (n)— Reason, 

able restrictions— Issue of license to regulate mslcing 
holding or dealing with thi tgs (Municipalities — 
Trivandrum City Municipal Act (4 of 1116), S. 295 
and Sch. 4). 

Clauses (v) and (vi) of Art. 19 authorise the imposi- 
tion of reasonable restrictions in the public in erest on 
the fundamental rights referrfd to in CIs (f) and (g). 
To regulate the making, holding or dealing with 
things within the Municipal area by the issue of a 
license is a reasonable restriction upnn thn rights of a 
person under CIs. (f) and fg), Parameswaram Pillai, 
In re. 1935 Ker LT 454 s II R (1935) TC 541; 
1935 Cr L J 1536 : AIR 1955 T C 268 (269) (Pt B) 
(Pr5)(FB). 

— Art, 19 (I) (g) — Scheme of distribution of yam 
through licensed private yarn dealers and co-opera- 
tive societies— Change in scheme e visaging distri- 
bution only through co-operative societies— No in- 
fringement of fundamental right of private yarn 
dealers— Travancore Cotton Yarn Dealers Licensing 
Order (1124), Cl. 6. 

Till 1-10-1^50. the distribution of yarn to the 
weavers had been effected both through the licensed 
private yarn dealers and Co operative Societies. Since 
1-10- 1950 the policy of distribu ion entir ly through 

Ihe Co-operative Societies was adooted as s .step to- 
w^rds the development of the handl^om industry so 
that the new scheme woul 1 provide better opport- 
unilie: for marketing finished products and the 
needed finance for indigent weavers. Due notice of 
this change in the policy wis given bv the Textile 
Commissioner to the former private yarn dealers, 
who were informed that with effect from 1-10-1950 
no allotment of yarn would be given to them. The 
petitioner who was a private yarn dealer contended 
that the order discontinuing allotment was illegal 
and bevond the powers of the Government of the 
State of Travancore-Cochin and their Textile Com- 
missioner for it offended Art. 19 (1) (g) of the Consti- 
tution of India. 

Held, that under Cl. 6 of the Travancore Cotton 
Yarn Dealers’ Licensing Order, 11 ■?4, the Textile 
Commissioner was given absolute discretion to grant 
or refuse license to any applicant without assigning 
any reason. Such powers were necfssary, for ii afi 
persons apply for licenses to distribute y irn it would 
be impossible to oblige every one and to carry on the 
spirit with which the Control Order was made. Rea- 
sonable restrictions will have therefore to be made in 
such m liters. The petitioner got the freedom to deal 
in yarn which \va« a legally controlled commodity 
only by virtue of a license obtained from the officer 
appointed for the purpose, it was not a furdant>cntal 
right but a right obtained by leave or permission 
from the Textile Commissioner who was only acting 
under the fyontrol Order. He cannot th» refore ca I in 
question a scheme of distribution adi^^od by the 
officer with the approval of the State Governm»*nt ; 
AIR 1950 S C 163. MR 1951 S C 118 end ATR 1951 
Cal 90. Disting. AIR 1952 Trav-Co 260 (201.262) 
(Prs 4, 6). 

67. Trade restrictions. 

(a) Bv Shops and Establishments Acts. 

See Ibid. Note 70. 

(h) By Munieipal and Local Boards Acts. 

(c) By Control Orders. 

(d) By Agricultural Produce Markets Acts. 

(e) By police Acts. 

(f) By other Statutes. 
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67, Trade restiictions. 

• —Arts. 19 n) (p) «nd 32 — Scope of right con- 
(erred by Art. 19 il) (g). 

Under Art. 19 (1) (g) of the Co□stitu^ion, the citizen 
has the rig t to carry od anj occupation, trade or 
business which right under that clause is apparently 
to l)e unfe tered. The ou!y restriction to this unfetter- 
ed right is the aii‘horit\ of the Sta^e to rrnke a law 
relating to the cirr\’ ng on of such '»ccupation, tra-^e 
or business as mentioned in Cl (6j of that Article as 
amended b> the Constitution (First Amendm-i t) Act, 
951. If therefore a licence fee to carry on a trade, 
etc., cannot be justified on the basis of any valid 
taw, DO question of its reasonableness can ari^e, for 
an illegal impost must at -ill times be an unreasonable 
restriction and will necessarily irdrioge the riglit 
of the citizen to carry on his occu[>ition, trade or 
businesJ unUer A 't. 19 1) (g' and such inlringernent 
■can properly fie ma ie tlie subject-matter of a challt-nge 
under Art. 32 of th(' C institution .Mohammed V isin 
V. Town Area Committee, (1952) S C It 572 ■. 1952 Ml 
L J 313 1 1952 Mad \V N l92 i (1952) s C I 162 ; 
1952 i C A 237 i A I It 1952 S C 115 (117) (Pt C) 
•:Pr -S). 

u7 (a). By SIiops and Fstablidinienls Acts. 

See Ibid, Note 70. 

>7 (b). By Municipal and Local Hoar Is Acts. 

• Arts. 19 M) (ti), (6), 13, 2-1.5 and ^rc:iinl)i“ — 

^testrinion on tridc — Licence — lmpi.siti(ui ol — 
Calcnt a ^tunicipa’ \ct (33 of 19511, S 4 17 (l)(b) 
— Valid’ty — Parenthetical clause consisting of 
words ‘which opini'Ui shall lie conclusive and shall 
not he challenged in any Court’ constitutes unreason- 
able rcJtrietion on ri,^rt to carry on trade a id is 
•\nid — Such clause is however seve aide sn that 
rest of the section is valid. A I ft 1961 Cal 121. Pan i jly 
Itcvcr.sed. 

Piovisions of the pirnnthetical rlause in S. -1^,7 (11 
hi of the Calcutta Municioal Act considing of the 
word ‘whicii opinion sliall be conclusive and shall 
not he challenged in any C.'ourt’ whi- li make the 
opinion of rhe Corporation conclusive and non-justi- 
ciablc in any Court amount to an unreasonable res- 
Iriction f n right to carry* on trade etc., cnshrmixl 
m .‘ut 19 (li (g) of the Constitution. .\ f R 9P1 Cal 
. 21 , AltTmcd. 'such clause is, hovve\’er, distinct and 
■•'pp.i-ate an 1 stwerablo from the le^t of the S. 457 

• 1) (h) ind only the provisions of ihis cl ui'-r are void. 
Rest of the section i- \’.\iid. .\ f R I 61 Ca! 121, 
Partially reversed. Afll 1957 S ^ 62S, .Applied. 

The parenthetical cla »se which makes the opinion 
•i)f ‘he Corporation conclusive and non jiisticiahle is 
in thf nature ol a procedural provision, 'i’he vice in 
he provision is that it inaVcs the opinion of the 
'Orr^iration. howsoever capricious or arhitrarv it 
may be or fiowscnwer unrr-asof'aole on the face of it 
may be, concIu'«ive and non-jus ic'able. The confer- 
ment of such a po ;ver on a municipal body which 
hts the eflec^ of imposing restrictions on carrying 
on trade etc. can ot l>€ vaief to lx* a reasonable res- 
triction within the meaning of .\rt 19 (6; Such a 
provision puts carrying on trade t)y those rcsi ling 
within the limits of the nuinicipal Corpriration entire- 
ly at its merev, if it chooses to exercise that powi r 
•apriciously, arbitrarily or unreasonably, though not 
mala tide Corporation of Calcutta v Calcutta Tram- 
wav Co. Ltd Uilcutta. 1964 (2) Cri L J 354 : (106.5) 
1 S C A 1 24 : (1964) 5 S C h 25 j AfH 1904 S C 1279 
'.128 1, ]iS2) (Pr 6). 

• — Art 10(1) (g) — Rye-law under suh-s. (2i (!) 

•f S. 174 IJ. P. District Boards Act. 1022, prohibiting 

mlding of market — Validity See 1’. P. District 
-v.'aris Act (10 of 1922}. S. 174. AIR 1034 S C C30. 


• — Art 10 (1) (g) —Town Area Committee, Jalala- 
bad Bye-laws 1 and 4 (b)— V^olidity, 

The bye laws do not, in terms, prohibit anybody 
from tlCiliug in vegetables and fruits. But alth )ugh, 
in form, there is no prohibition against carrying on 
any vvhole>ale business by anybody, in effect and in 
substance the bye-ljws have broiielit about a total 
stoppage of the wholesale dealers’ business in a com- 
mercial .sen^c, (1950) SCR 5(i0, Disting. Mohammad 
A asin V. Town .\re.i Committee. Jalalabid, 1952 S C J 
162 ; 19.52 Mad W N 492 : 1952 S C R 572 : 1952 All 
LJ 313 (1952) S C A 237 : AIR lf)52 SC 115 (116) 
(Pt \) (Pr 5). 

# \rts. 19 (I) (g) nn<l 32—Liconcc fee levied on 

wholr-sale sale ot veLClablcs by Q Town Area 
Committee u dcr hyc-laws framed under powers 
conferred !>> the L'. B. Municipalities Act — Legality. 

The Ijyf-laws made by a Town .\rea Committee 
provided l)y (4. (1) that no person shall sell -r pur- 
chase any vogetjble or Iruit witiiin the [irescribed 
liinirs ot the Town .\roj Coininittcc*, by wltolesale Or 
au*tion. without p.ivi-g the fee rixed under these 
byeliv.^ to the licensee appoiiited by the Town 
•MagiNlrate Bye-law *4 (h' t*\pressly provided that 

any per-on an m 11 in whoIe^ale at any place in the 
Town .\re^^ jirovided »-c pays tlie {irescrihed fees to 
the licerjsu' On a contc-ntioii that the ellcct of the 
l)vc-I;uv^ was to l>rii g itxnit a total prohibition of 
the liiisines' of wholi '-,l,j dealers in \egetablei and 
Iruit.sao'* thf-reliv inirmge their fun ‘amc-ntal ripht 
under \rt. 19 ( 1 ' (g > of tlu' Constituti >n and furl tier 
th i1 tin.* Ie\ y is an iina'itfiori'ej impost constituting 
a. illrgal restrai jt on their fundamental ri^ht under 
.\rt. 19 M 

Meld, (he bye-laws do not in t-rms jirnhibit any- 
bo iv from dealing in vrg<'tjbhs and fruits as con- 
tt iidcd. Init the contention that though in form there 
i' no pruhi'ution. in eli cl, the b^e-laws have Irougfit 
abo it a tot I prohibition of the busiiRss of the wliolc- 
-s.ilc Icak-rs i i a cornrncrei il sense aiel fro n a practi- 
cal point of view, cannot be said to be unsound or 
untenable. 

The byc-lavvs do not purport to fix a fee for the use 
or m-cupition of an immovable properfs* vested in 
or entrusted to the maiiagerriMit of the Town .Area 
Committee inclii ing an\ pjlilic street or place of 
which it allows the uvO or occufxition. Sections 293 
(1) and 29S (j) and (d, rd the V. B. Municipalities .\ct 
as amended at llie time t!i -y were extended to the 
town areas in the Uttar Pradesh do i ot empower the 
Town .\rei Committee to make anv* bye-law autho- 
rising i' to charge any fee otlierwise than for the use 
or oc upition ot any property vested in or entrusted 
to tlie managemcMit of the Town Area (x)mmiltee 
including an> purdic street. Therefore the bye-laws 
win -h impose a charge on the wholesale' dealer 
in the sli ipe of a pre.scrif)ed fee. irrespective of any 
u .e or occupation b\ him of immovable property 
vested in or entrusted, to the management of the 
Town Area Com iiittee including any public street 
are obviously ultra vires the powers of the C^om- 
mittee and then-fore the bye-laws cannot be said to 
consfit'ite a Vili law o^hich alone may under .\rt. 19 
(6)"tthc CMnstitulion impose a restriction on the 
right conferred by Art. 19 (1) (g>. Such illegal 
imposition must undoubtedly operate as an illegal 
re-traint and must infringe the unfettered right of 
the wholesale dealer to carry on his o xupabon. trade 
or business which is guarantef*d to fiim by >\rt. 19 (U 
(g). Mohammad 5 asin v Toa'D Area Committee. 
Jalalabid, ( 1952) S C H 572 I 1952 A L J 313: 1952 
Mad WlN49i •( 1952) S C J 1H2 ■ 1952 S C A ^37 i 
AIK 1952 SC 115(117. US) (I‘t C) (Rr S). 
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•"““Art. 19 (1) (g) and (6) — Kairana Municipality 
— Bye-laws 2 and 4 — Validity of — Order of Muni- 
cipaJity prohibiting person from carrying on trade 
within Municipal limits — Application under Art 32 
for enforcement of fundamental right of trade — 
Municipalities — U. P. Municipalities Act (2 of 1916), 

Ss. 298 and 318. See Ibid. Art. 13 (1). A I R 1950 S C 

163* 

Art. 19 — Bye-law 12 (a) of Lucknow Municipal 

Board — Validity — Bye-law does not violate Arts. 14 
and 19 of the Constitution — Not ultra vires the Board. 
See Municipalities — U, P. Municipalities Act (1916), 
S. 298 (2). AIR 1964 All 46 (DB). 

Art. 19(1) (g) and (6) — Municipalities — U. P. 

Municipalities Act (2 of 1916), S. 298 (1) — Bye-laws 
under, for Reflation and Control of Power — Driven 
Kolhus — Bye law No. 6— ‘Premises* — Meaning of — 
Test to determine validity of bye-laws — Installation 
of oil crusher — Bye-law necessitating consent of 
ovyners and occupiers of adjoinirg residential pre- 
mises—Held void — Person nnt liable for infringing it. 
See Municipalities - U. P. Municipalities Act (2 of 
1916), S. 298 (1). 1961 All L J 563. 

Art. 19 (1) fg) — Restriction on number of rick- 
shaws pi) irg for hire— Bye-law 9 and orders Nos. 828 
and 829 dated 11th January, 1958 of Lucknow Muni- 
cipality — Validity. See Municipalities Act (2 of 1916), 
S. 298 (1). AIR 1959 All 186 (DB). 

jArl. 19 (6) Limitation on number of rickshaws 

plying for hire— Validity of —(Municipalities— U. P. 
Municipalities Act (2 of 1916), S. 298 (1)). 

Where the consideration which guided certain 
municipal board to limit the number of rickshaws 
plying for hire within its limits was in the general 
interest of the public, including the gradual elimina- 
tion of the use of human labour for transporting 
human beings and avoiding congestion on the 
roads; the restriction is imposed in the interest of the 
general public within the meaning of Art. 19 (6) of 
the Constitution. The determination of the actual 
number of rickshaws which shall be entitled to ply 
for hire is a matter for the Boards and unless it is 
clear that in fixing the number it has taken into 
account matters with which it has no concern or has 
acted in bad faith, its decision cannot be questioned. 
ILR (19.58) 2 All 13 : A 1 R 1959 All 186 (190) iPt C) 
(Pr 15) (DB). 

—Art. 19 — U. P. Municipalities Act (2 of 1916), 
S. 247 -Validity. 

Section 247 of the Act neither seeks to abolish any 
particular profession, occupation, trade oi business 
nor to prohibit its practice. It merely seeks to regu- 
late its practice by imposing certain restrictions of a 
most reasonable character in the manner of carrying 
on of the particular profession, business or occupa- 
tion. It cannot also be said that the qualification of 
respectability is a vague one and the law therefore, is 
bad on that ground. 1958 All L J 398 i 1958 All W 
R (HC) 505 I AIR 1958 All 603 (606) (Pt D) (Prs 12. 
13) (DB). 

Art 19 (1) (d) and (5)— Reasonable restriction — 

Question of fact — Burden of proof — Tax imposed 
under Ss. 108 and 114, U. P District Boards Act — 
If infringement of Art. 19 (1) (d) — (U. P. District 
Boards Act (10 of 1922), Ss. 108 and 114)— (Evidence 
Act (1872), Ss. 101 to 104). 

Whether the imposition of a tax constitutes an un- 
reasonable restriction would depend upon the facts 
and ciicurastances of each case, and the burden of 
making out the case that the restriction was an un- 
reasonable one lies on the tax- payer. In view of the 
retrictiOD imposed on the District Board od the levy 
of a tax on circumstances and property upto the 
maximum amount of Rs. 2,000 under Ss. 108 and 114 


of the District Boards Act, the taxation cannot be- 
said to be unreasonable and there is no infringement 
of Art. 19 (1) (d). The imposition of the tax itself 
does not iinpose any direct restriction on the trade. 
The restriction, if any, is an indirect one. It comes^ 
into operation only after a trade is carried on, and is 

(?. HmV (DB)* ' ” *“ ^ 

Art. 19(1) (g)— Reasonable restriction — Restric- 
tion on carrying on trade of public prostitution* 

The restriction on carrying on trade of public 
prostitution within a specified area of the Municipa- 
lity is eminently a reasonable one, and a Municipal 
Board has power to frame a bye-law imposing such 
restriction. 1956 All L J 591 : 1956 All W R (HC) 
614 I A I R 1956 All 736 (736) (Pr 6) (DB). 

“•J Arts. 19 (1) (g), 19 (6) — Bye-laws framed by 
Municipal Board of Mirzapur, for regulation and 
control of rolling mills within municipal limits — Bye- 
laws Nos. 7 (a) ard (b). 8 (b) and (c) and 9-Do not 
contravene Art. 19 (1) (g) or Art. 14. See Munici- 
palities— U. P. Municipalities Act (2 of 1916\ S. 298. 
AIR 1955 N U C (All) 2274. 

“—Art. 19 (1) (g) — U. P. District Boards Act (10 of 
1922), S. 174— Bye laws under — Bye-law No 1 of 
District Board, Rai Bareli— Validity — Not ultra vires 
Art. 19 (1) (g) does not apply. See U. P. District 
Boards Act (10 of 1922). S. 174. A I R 1953 AH 95. 

• , — Art. 19 (1) (g) -Municipalities — U. P. Munici- 
pa ities Act (2 of 1916), S. 298-Bye-law I (3) (Alla- 
habad Municipality)— Bye law prohibiting slaughter 
of cows is lot unreasonable and is not hit by Art. 19 
(1) (g). See Municipalities — U. P. Munidoalities Act 
(2 ot 1916), S. 298. A I R 1952 All 753 (FB). 

Art. 19 — Madras District Municipalities Act, 

(1920), S. 270 - Tax on persons vending articles on 
road margins is a fee and not tax — Fee hold un- 
reasonable and void. See Municipalities — .Madras Dis. 
trict Municipalities Act (5 of 1920), S. 270. AIR 1957 
Andh.Pra 103. 

Art. 19 (1) (g)— Scope— S. 140, Assam Municipal 

Act — Validity of — Section conferring power to im- 
pose tolls and fees — Does not ofiend Art. 19 (1) (g). 
bee Municipalities— Asmara Municipal Act (i of 1923), 

S. 140. A I R 1958 Assam 156 (DB). 

67 (c). By Control Orders. 

•*7 — Art. 19 (1) (f) and (g)— Bestrictions imposed by 
Fruit Products Order, 1955. are reasonable and in 
interest of public— Order is valid. See Essential Com- 
modities Act (1955), S. 3 (1). A I R 1965 S C 1167. 

• Art. 19 (1) (g) and Art. 19 (6) — Imports and 

Exports Control Act (1947\ S. 3 — Exports Control 
Order (1958), CL 6 (h) — Constitutional validity — 
Power under Cl. 6 (h) to canalise exports through 
special or specialised agencies or channels is intra 
vires of Central Government under S. G — Central 
Government Notification, dated 26-5-1958 — If imposes 
unreasonable restriction on fundamental ri^Iit of 
trade under .Art I9(l)(g). See Imports and Exports 
Control Act (1947), S. 3. AIR 1962 S C 1796. 

• Arts. 19 (1) (f) and (g). 31 and 14 - Imports 

and Exports (Control) Act (1947), S. ;1 Ii^orts 
(Control) Order (1955). Para. 6 (h)- Validity -Cana- 
lization of imports through special or specialized 
agencies or channels — Retusal of import licences to 
fippHcants oulside agencies or channels whether 
contravention of Art. 19 (1) (f) and (g) or Art. 31 — 
Restriction on right to carry on trade, if cau be 
attacked as not in the interests of general public. 

It may be difficult for any Court to have adequate 
materials to come to a proper decision whether a 
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particular policy os regards imports is in the general 
Interests of the public. When the Government decides 
under para, 6 (h) in respect of any particular commo- 
■dity that its import should be by a selected channel or 
through select^ agencies, the Court would proceed 
on the assumption that that decision is in the interests 
of the general public unless the contrar>' is clearly 
shown. Consequently, a decision that import.- shall 
be canalised, is per se a reasonable restriction in the 
interests of the genera! public. The selection of the 
particular channel or agenev decided upon in imple- 
menting the decision of canalisation may well be 
challenged on the ground that it infringes Art. 14 of 
the Constitution or some other fundamental rights. 
If a canali;^ation of imports is in the interests of (he 
general public, the refusal of import licences to ap- 
plicants outside the agencies must necessarily be held 
in the interests of the general pulilic. Article SI has 
no application. Class Chatons Importers and Users 
Association v. Uni'^n of India, I9(il S C DhTl : 
(1962) I SC 1U62 : (1962) 2 SC J 213 : A I H 1961 
SC 1314 (1516, 1517) (Prs 5. 6, 7). 

• — Art. 19 fl) (g) -- Iron and Steel Coiitrol, etc.* 
Act if ultra virC' — See Iron and Steel Control of 
Production and Oi tributiori Order ( 1941 , Cl. ILB. 
1961 (2) Cri L J 24 : \ I 111961 S C !)2S. 

• Art. 19 (5) — Non-feiroiis N'fta! Control Order 

1958', Cls 3 and 8 — \ alidily — (.laiises amount to 

reasonable restrictions witlun Arts. r)i,3; and 19 
■of the Constitution — Principles not disciimi/ePory 
but not complviiig with S. 3 5' or 3 ,6 of A''t io of 
1955 -Held invalid. See Non-ferrons .M-.4aK Control 

Order I958i, Cl. 3. Alll 196U S C 430. 


• Arts. 19(3' and 10( l)(g)— (Jotton Control Order 

0950). Cl. 4 — Validity — Does not contravene \rt. 19 
— (Essential Supplies Temporary flowers Act 
xl948),S 2 (a See Cotton Control Order 1950i,Cl 4 
AIR 1954 SC 634, 


• Art. I9(l)(g»- N'alidity of Rj)asthan I'ooJ- 

;*rains Control Order, 1949. See Hajasthaii lAxnigrains 
Control Order (1949), Ci. 25. AIK 1954 S C 307. 


Art 19(1) (g) and (6)— U. P. Coal Control Order 
( 1.953), C.l. 4 (.3) — Validity — Keasonable restriction*--. 
See U. F. Coal Control Order 0053'. C:i. 4 i V. Alii 
1954 SC 224. 


Art. 19— U. P. Bricks Control Order ; 1956 , CI. G 

2- -Clause not hit by Article. 1964 All L J 451; I L K 
^964) 1 All 74S 1 1965 (2) Cri L J 326 : A I K 1965 
All 412 (414) (Pt B) (Pr 19). 

—Art 19 (1) (g) — U. P. Wlieat (Restriction on Move- 
ment) Order, 1949,01. (3 —Essential Q)mmodities Act 
(10 of 1955), Ss I and 3— A’alidity of (.'1. {3 — Nor for 
regulation of oennits provided in Preamble to U’ P. 
Act (10 of 1955)— Clause does not violate Art. l‘^(l)'g) 
of Constitution See U. F. Wheat (Restricti.m of .Move- 
ment) Order (104 )), Cl. (3). 1962 (2) Cri !, J 161 • 
air 1962 All 3.59 (DB). 


Art. 19 (1) (g) — Delegation undci ov. y ar)(i 
\ct 24 of 1949— Effect— (Jrder not uncoristitutio 


— \jruer iioc unconsritutic 
Sec^ Iron and Steel (C>)rj(rol of Production and Di 
bution) Order (1941 , Cl. 11-B. 19.5'J Cri L J C 
AIR 1939 All 332 


.Art 19 (1) (g). (6)— Unreasonable rctrictinn upon 
trce<Ioin ol trade — Cotton Textiles (Control) Order 
(1948). Ch 6 (a). 11 - Validity — (U P. Controlled 
Cotton Cloth and Yam Dealers’ Liccasing Order 
(1948), Cls. 4, ID-Validity. 

The provisions of Cl. 6 (a) of the Cotton Tcvtil&s 
-Control) Order, 1948 are so interwoven with Cl. 11 
?T Crder.and likewise the provisions of CJl. 4, 
U. I. Controlled (.otton Cloth and Yarn Dealers’ 

Order, 1948, are so interwoven with Cl. 11 
of that Order that the ultra vires character of Cl. 11 


of both the Orders would make the operation of 
Cl. 6 (a), Cotton Textiles (Control) Order, 1948 and 
Cl. 4,U. P Controlled (Gotton Cloth and V'arn Dealers’ 
Licensing Order, 1948, practically nugatory. The 
provisions form an integral part of the entire struc- 
ture of the two Control Orders and Cl. 6 (a) of the 
one and Cl. 4 of the other cannot operate properly 
unless the provisions of Cl. 11 ol the two (Control 
Orders are brought in conformity with the constitu- 
tional provisions. The provisions of Cl. 6 (a), Cotton 
Textiles ((Control) Order, 1948 read with (4. 11 of 
that (3rder and Cd. 4. U. P. Controlled Cotton Cloth 
and Yarn Dealers’ Licensing Odfr, 1948 read with 
Cl. 11 of that Order must be held to be void as im- 
posing an unreasonable restriction upon freedom of 
trade and business guaranteed under Art. 19(l)(g)of 
the (Tor^titution and not coming within the protec- 
tion aiforded bv C.l. 6 of the .Article. 1956 All W R 
(IIC) 539» 19.56 Cri L I 1141; 1956 All L J 836: AIR 
1956 All 562 (564) (Pr 8). 

•““.Arts. 19 ( l)(g) and 19(6) — I'. P. Foodgrains Move- 
ment Control Order, 1949, Cl. 3 ,vii) — Constitu- 
tionality — Amount, to reasonable restriction within 
Art. 19 6 and is valid. See I P. I'oodgrains Movo- 
ment Control Order A949,, (.1. 3 ^vii). AIK 1953 All 
515 (I)B). 

Art. 1') (I) (f) and (cO — C'otion Tevtile.s (Control} 

(Jrder • P'4'" . C.l. 21 (3,Ac'' — \ alidity See Cotton Tex- 
tiles Contr'd Order I >48), CI 21 (3);C . 1960 Cri L I 
1321: AlH 19i,U Bom 453 (DIP. 


—.Arts. 19(1) (I) and 19 (1) (g)— Controller has im- 
plied [>ower ol termination of appointment of regis- 
tered st(>ckist, or of cancellation of declaration of 
controlled ''Ource-Bnt in passing such order he must 
observe rules of natural justic'-* .Sl-v* Iron and Steel 
C ontrol Order . 19fB . Cl. 4. (’63) 67 Cal \V N 36. 


Arts. It) (i) (fj 

troller are not arliP 
( )rder 1956', Ci. 3. 


and 19 ( 1 ) (g) — I^owers of Con- 
rary. See Iron and SteeldControl) 
('63) 67 Cal W N 36. 


Art. 19 (1 (c) - I'recdom of trade -• Restrictions 

on — \ egetahle (ail Products Control Order (1947), 

Cl. 5(1 -Notiiicationjinder— Notification No. S.R.O. 

1090, ilated 23-12-1950 is not ultra vires the Essen- 
tial Supplies IVinporarv Powers' Act (1946). S. .3 
AIR 1955 N U C: (Cal) IJOO. 


.Art* 19 (1) (g)— Unreasonable restriction. 

T'he fact that the imposition of a control renders 
the running of the applicant’s rice mills uneconomical 
cannot be said to be an urjreasonable nstriction of 
the appellant’s fundamental rights w-ithin the mean- 
ing ot Art 19(1 .g), A I H P^51 S C 118, Disting. 57 
C,al \V N I94i I L K (]954i 2 Cal 2Sl ; AIR 1953 Cal 
187 (18S (Pt B) (Pr 8) (DB). 


(1948), Cls. 12 (4) and 33— Provisions of Cl. 12 (4) are 
not valid— T]ie\ are not reasonal)Ie restrictions within 
Art. 19 (5) and (6) -H read with Cl. 33. it gives abso- 
lute and nntettered discretion to Textile Commis- 
Moner -Pules for use of diserttion should bo framed 
See Cotton I fntil*>s (Control) Order (1948). Cl i2(4)’ 
AIR 1952 Mad 565 (OB). ^ ^ 

— Arts I9(l)(fi (g)and 19 (.5) . (6) - Cotton Textile 
,ControiU)rtler('94^) Cl. 30 -Power of Pc-vtile (3om. 
rnissiorur to use his discretion arbitrarily in issuing 
direction, under the clause — Petitioner allogiug dii 
crimiiu'.ion in the maiter of allotment and citing ins- 
tances — Cl. 30 though restrictive of free trade is not 
unconstitutional, so long as restrictions are necessarv 
in intcrt!st of Kciural public and are reasonable — In 
the ansonce of any jnstneation for disenminatina 
against the petitioner in the matter, if was held that 

there was a Preach of guarantee of eiiu.l protection 
of aw-s vouchsafed by Art. 14 and of fundamental 
rights declared Dy Art. 1!) (1) - Clause 30 could not 
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be declared totally void— Textile Commissioner asked 
to evolve a proper scheme for proper distiibution 
which does not offend either again-t Art, *4 or Ait 
19(1) (f) and (g) read with Art. 19 (5) and (fl). See 

^^‘ier (1948), Cl. 30. AIR 

1952 Mad 56o (DB). 


(*) (Of (g)t (5) and (6) — Notifications 

18 ard 6 respective y of the Cotton Con- 
trol Order, 1950, prohibiting expor nf c«-tton out. 
side an area without permission of Government and 
sale or purchase of cotton unless it is .sold to any of 
the specified “nominees * — Validity of. 

.\s the object of the notiGcation. S R. O. No. 379. 
dated 19th March, 1951 issued under Cl. 18 of the 
Cotton ^ntrol Order, 1950, which prohibits the 
export of cotton in any area to any place outside tnat 
area except with the permission of the Government, 
IS clearly to regulate the supply and demand of 
cotton and to control the price, it cannot be doubted 
that it is in the interests o^ the public and is reason 
able, and must be held to fall within Art. 19(5) of the 
Constitution. 

Notification S. R. 0. No. 383, dated 19th Much, 
1951, issued under Cl. (fl) of the Cotton Control 

Order which provides that there should be no sale 

or purchase of cotton to any person in any area unless 
such cotton is sold to an) of the “nominees* soeciied 
therein, has the effect of eliminating a large class of 
merchan's and substituting in thtir place a close 
oHg.irchy of middlemen and all this for no demons- 
trable advantage to the public and is not a reaso .able 
restriction on the fundamental rights mentioned in 
Alt 19(1) (g); that notific-ition is therefore unconstitu- 
tional and void (1951) 2 M L J 658:ILR (1953) Mad 
51 : AIR 1952 Mad 409 (409, 410) (Pts A, B) (Prs 4, 
6)(DB). 

Art. 19 (1) (g) and (6) — Reasonable restrictions. 

See Manipur Food Grains Movement Control Order 
(1956), S. 3 (1). 1959 Cr LJ 1448: AIR 1959 Manipur 
43. 

—Art. 10 (1) (g) — Sugar (Movement Control) 
Order, 1959 of 27th July, 1959 — Order does not 
contravene Art. 301 — Restrictions are in public 
interest and reasonable. See Essential C mmodities 
Act (1955), S. 3. 1963 (1) Cr L J 372 (Mys). 

Art. 19 — C. P. and Berar Cotton Cloth Trade 

Reflation Order (1948), Cl. 3 — Clause is within 
ambit of saving Cl (6) of Art. 19, Constitution of 
India. See C. P. and Berar Cotton Cloth Trade Regu- 
lalion Order (1948), Cl, 3. AIR 1953 Nag 141. 

Art. 19 (1) (g) — Punjab Khanasari and Cur 

Dealers Licenshig Order (1963) — Essential Commo- 
di ies Act (1955), S. 3 — Rights under Art. 19 of Con- 
stitution are .suspended during emergency — Order 
cannot be challenged as being violative of Art. 19, 
See Ibid, Art. 358. AIR 19fi5 Punj 74 (DB), 

Art. 19 — Reasonableness of order — Duty of 

Court during emergency— Essential Commodities Act 
G955) h. 3 — Or ler under — Punjab Khandsari and 
Gur Dealers Licensing Order (1963) - Validity of 
Order can be challe ged on Ncore of being outside 
scope of S. 3 — Restrictions imposed by order found 
reasonable under Art 19 of Constitution — Order is 
within scope of S. 8. See Essential Commodities Act 
(1955), S. 3. AIR 1965 Punj 74 iDB). 

Art. 19 (1) (g) Order issued under Cl. 10 of 

Punjao Coal Control Order (1955) being illegal and 
ultra vires and affectinj* fundamental right of a person 
to carry on his tra^'e or business under Art 19 (1) (g) 
— He’d, wiit under Art 226 should issue. See ibid, 
Art. 220. AIR 1902 Punj 32 (DB), 

“ — Art 19 Rajasth an Gram and Barley (Regula- 
lation of Distribution) Order (1964) — validity ^ 


Order does not contravene Arts. 14 and 19. See Ibid 
Alt 14. ILR (1965) 15 Raj 684 i AIR 1966 Raj 105 
(DB)« 

Art. 19 -Clause 25— Rajasthan Foodgrains ([Con- 
trol Order is not saved by Art 19 (0), aiid. therefore^ 
it being not in conformity wi'h Part III of the Con- 
stitution is void. See Rajasthan Food Grains Control 
Order (1949) Cl. 25. AIR 1952 Raj 74 (DB). 

67 (d). By Agricultural Produce 

Markets Acts. 

• — Art. 19 '1) fg) — Provisions of Bombay Act 22 : 
of 1939 can. ot be struck down as an unreason ible 
restric ion on fundamental right to carry on trade. 
See Bombay Ayricultur 1 Produce Markets Act (22 of 
1939). S. 4 (2). AIR 1962 h C 1517. 

• Art. 19 (’) (g) and (6) — Bombay Agricultural 
Prod'ice .Market-. Act. 1939 (Horn 22 of 1939). Ss. 4. 
4- A, 5, 5-A and 5.AA — Sectious inlra vires. 

Sections 4, 4 A, 5, 5-A and S-AA oftheBombav 
Agricultural Produce Ma kets Act, 1939. areconstitu- 
tioi al an I intra vir» s and do not impose unreason- 
able re tricti-ms on the right to carry on trade in the- 
agricultural produce regulated under the Act : (1959' 

1 Ma l_L I (SC) 133 : (1959) 1 Andh VV R (SC) 133 : 
.\'R 1954 S C 3(l0 Foil. Mohammad Hussain Gulam 
Mohammad V State of Bombay, 1961) 2 Guj I R 

(SC» 21 J (1962) 2 S C R t:59 : AIR 1962 SC 97 (102) 
(Ft A) (Pr 5). 

• — ^rt. 19 (1) (g) — Madras Commercial Crops 
Markets Act (2U of 1933) — Constitutional \*alidity. 

The Mad as (Dommercial Crops Markets Act, (20 of 
19 3). cannot be said to create urtreasonable restric- 
tions on the citizens* right to do buriness unless it is 
clearly established that the provisions are too Irastic. 
and oveiredch the scope of the object lo achieve 
which It is enacted. The Act Rule.s and the B- e- laws 
framed thereunder have a long term target of pro- 
viding a net-work of markets so that the growers 
may luring their commercial crops to the market and 
sell them at reasonable prices. 

Having regard to the eitirc scheme of the .Act, the 
provisions of the Act, including S. 5 constitute 
reasonable restriction on a citizen*s rijht to do 
business and theiefore, they are valid: Decision in 
AIR 1954 Mad 621, so f^r as it holds that 5 (4) (a^ 
was void. Pe'ersed M. CVS Arunachala Naoar v. 
State of Ma iras, 1959 S C J 297- (i939) 1 M L J (SC» 
133:(1959 I Andh WR (SC) 133: (1959) Supp ( 1) SCR 
92 J AIR 1959 S C £00 (304, 305, 306) (Pt B) (Prs 7, 

9, 13). 

Art. 19 (1) (g) and (6) — Hyderabad Markets 

Act (2 of I'-'SO-F), Preamble Validity — Fight to 
carry business in fruits and vegct<ble* — Provisioas 
do ii< t impose Unreasonable restrictions ~H> derabad 
Markets A«.t (2 of 13 i9 F)« Prea-nble. 

Provisions iif the Hydcaoad M*'kets Act do not 
impo-^e un’^easonable restrictions on the right of 
persons to carry on ^usiiicss in v^getabIes and fruits 
and are not repugnant to the rights guarantend under 
Partin f (he Constitution The regulatory provi- 
sions of the Act are rea on-ble restrictions conceived 
in the interests of the growers of agricultural produce 
anH the crvmmu 'ity at large : AIR 1959 S C 300; AIR 
1902 S C 97. Rel on. 

The Act cannot also he challenged by contending 

that being a Telai-gana Act it cannot have for its 
objeclivt' protection of the interests of ryots growing 
vegetables and fruits outside the area. The purpose 
of the Act -eii g to eliminate exploitation at the stage 
of marketing of agricultural pr- duce the plact of 
residence of the grower and the place where the 
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S reduce is grown are not material. The Act governs 
e purchase and sale of agricultural produce and 
for the ap jlicdtion ol the Act oaly two tests must 
be ratisfieu ; 

(1) Whether it is agricultural produce? 

( 2 ) Whether there is a transaction of sale or pur- 
chase ot that produce within ihe area covered by the 
Art? AIR imi S C LSr, Hel. on. (1961) 2 Andh L T 
48f>:ILR(l9«4) Andh.Pra 1223: AIR 1964 Andh-Pra 
373(3 6 377) (Pt B) (Prs 14, 19, il) (DB). 

Art, 19 (1) (e) — Bombay Agricultural Produce 

Markets Act (22 of 1939) — Act does not infringe 
A.t 19 (1) (g). 

It is p« rfectlv compt^tent to the State Legislature 
to prohibit business being done in a particular place 
ana also permit a business being done under certain 
conditions il public interest demands that a parti- 
cular business sh -uld only be carried on under 
restrictions and limitations. 

Under the Bombay Agricultural Produce Markets 
Act setting up of a proper market yard, the prohibi- 
tion as to difierent businesses within a prohibited 
belt are all reasonable restrictions in the interest of 
the producers. The necessitv for obtaining licences 
is also justified, lletice tlie .\ct cannot oe challenged 
on tho ground that it ujfriuges Art. 19 i U ig i of the 
Constitution. lLh(l955) Bon 870: .*7 Horn LK892: 
AIB 1950 Bom 2i (^r-) (f't H) (Pr 9) (UB). 

[Reversed on another point in AIR 1957 S (J 699.] 

Art. 19(1) (g) — Madhya Pradesh Agricultural 

Produce Marked s (Validation) Act, 1962 (l2 o) 19fl.i), 
S. 3, Madhya Pradesh Agricultural Produce Markets 
{Validalit>n) Ordinance, 1902 (II of 1962) — NotiQca* 
tion prohibiting use of particular. place for transacting 
business in agricultuial commodity — Notification 
struck down by judg nent — Enactments purporting 
to validate notification do not violate Art. 19 (I; fg) or 
Constitution — Re>trictions aie not unreasonaole. See 
Madhya Pradesh Agricultural Produce Markets (Vali 
datior.) Art, 1962 (12 of 1902), S. 3. AIR 1965 Madh 
Pra 6 (DB). 

Arts. 19(1) (g) and 265 — Madras Agricultural 

Produce Murkets Act (23 of 1959), S. 18— Imposition 
of cess under the section — Levy is not unconstitu- 
tional. 

Cess is levied under S. 18, Madras Agricultural 
Produce Markets Act, 1959. by way of sales tax and 
not as a fee. Therefore the levy under the section is 
not unconstitutional on the ground that it is imposed 
upon peisons carrying on business in notified com- 
modities wichio the notified area, whether they make 
use oi the facilities provided by the Market Com- 
mittee or not AIR 1954 Mad 621 and .\fR 1959 S C 
300 and AiR 1961 8 C 459 and A I K I960 Mad 160. 
Rel. on. 

Since the levy is l)y way of tax it does not amount 
to an unreasonable restriction upon the right of 
freedom oi trade guaranteed by .\rt. 19 ( 1) (^) to a 
private market owner carrying on business within 
the notified area It is well established by authority 
that the irT>po>ition of a tax by the State cannot be 
regardec as in any way amounting to an unreasonable 
restriction upon the fundamental right of a citizen to 
carry on .i business or profession. 77 Mad L W 100 : 
AUt 1964 Mad 458 (460) iPrs 9. 10). 

— Art. 19 ( 1 ) (>;) - Extension of Madras Commercial 
Crop' Markets Act where pelitioiurs weie holding 
markets — NV heth r infi ingernent of right to hold 
market. Se*- Madras Co nn ercial Cn»ps Markets Act 
(20 ol lOia). 8. 4 ^IR 1954 Mad 621 (DB). 

[Reversed on another point in aIR 1959 S C 300.] 


•"“Art. 19 (1) (g) — Validity of Madras Commercial 
Crops Markets Act (XX of 1933). See Madras Com. 
mercial Crops Markets Act (XX of 1933), S. 5 (4)(a)- 
A I R 1954 Mad G2l (DB). 

[Reversed. in AIR 1959 S C 300, :in so far as it holds 
that S. 5 (4) (a) was void.] 

Arts 19 ' 1) (g) and 19 (6) — Madras Commercial 

Crops Markets Act 11933’, Ss. 5 (1) and 5 (3 " Vali- 
dity Provisions held have reasonable re!ationshii> 
with the object of Act. See Madras Commercial 
Crops .Markets Act (20 of 1933), S. 5 (1). A I R 195f> 
Mys 29 (DB). 

Art. 19 (1) (g) — Constitutionality — Orissa Agri- 
cultural Produce Markets Rules ( 1958), R. 48 Imposi- 
tion of market fees and licence fee^ is not a tax Act* 
does not imp )se unreasonable restriction on funda- 
mental right of trade or trade within State. See Orissa 
Agricnltnral Produce Markets Act (Ml of 1957 4 

AIR 1961 Orissa Si (OR). 

Art 19 O) (g) — Provisions of S. 4, Bihar Agri- 
cultural Produce Markets .Act ■ 1060) — Power of the 
State to declare market area for agricultural protluco 
— \alid See Rihar Agricultural Produce Muikets 
Act (X\‘I of l96u),S. 4. AIR 1965 Pat 267 (OB'. 


Art. 19 (1) (u). (6)— Punjab Agricultural Produce’ 

Markerts (Ci'nirral; Rules i lOHji, R. 26 — A’aliility — 
Does not contravene Art. 19il)<g'. AIR 1051 S f: Us 
A I R 1961 S C 418, Dusting.; A t R 1050 S (.'300^ 
R(4 on. 66 Pmii L R 836 I L R (1964) 2 Puni 5'>.3 • 
AIR 1965 Puni 33 (36, 37) (Pt R) (Prs 5, 6. 7) (DB). ’ 

Arts. 19 (1) (g) and 14 - Bombay .Agricultural 
Produce Markets Act (22 of 1039). Ss. 4 (2). Provi.so 
and 5.A — Vali.lity— Provisions are valid. See Ibid. 
Art. 14. AIR I960 Punj 439. 


— — Art. 19 (U (g) — Rajasthan Agricultural Produce 
Markets Act ^38 t f 1061), S. 1— Restrictions under, to 
carry on trade in agricultural commodities -Restrlc- 

tions have rational relation to object of Act and do 

not go in excess of that oaject — Restrictions are rea- 
sonable — Act held valid— AIR 1059 S C 360, Rel on 

1965 Raj L \V 35S : I L R (1965) 15 Raj 897 i A I li 

1966 Raj 142 (147. 148) (Pt A) (Prs 28, 3U (DB). 

67 (c). By Police Acts, 

• ; Notifications under S. 61- \ of 

Ca cutta Police .\ct andS.38 A of Calcutta Suburban 
olice Act, prohibiting use of cycle carts within 
limits ol town and suburbs of Calcutta. 

There is no violation of Art. 19 (1) (g) _ Xotifica- 
tions only regulate the manner of carrying the busi 

ness of transport by controlling type of vehicles to 

be permitted on roads— \o r^gtit t . intangible iss-tv 
are involved A lit ^54 SC 728 EvpI. a^d 


Paschim Ranga Malljahi Cycle ^^Uzdoor‘"unio^"v 
Commr. of Police, Calcutta, 65Ca»WN2n' \u> 
1961 Cal 125 (132, 13S)(Pt B) (^*rs 23, 49) (SB). 

— Art. 19 (1) (g) and Cl. (61- Total prohibition of 
plyum of hand carts m daytime on main road in 
business area RestrictiOf» on the funfiameotal right 

abl'enes') unreasonable - Test of rcason- 

The right to ply a vehicle over a public road is •> 
fundamental nght, particularly wheu it is associated 
with the carrying on of a business by a c.tAm 

While other causes co..tri but.-ng to the congestion of 
tralhc mrght be remove. , this one cannot he done 

n Art. 19 OloftheGmsh! 

tutnm. The restrictior, of a right under Ait 19 (ii 
niust, in order to he valid have tTie quality of reason 
ableness and beone necessary iu the interests nf'fl? 
public It will not he enough t^sav tC ‘ ,r 
Cient regulation ol traliic is essential in the rnteresU 
of the publ.e, any buman right that stauds hr the 
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way of the achievement of that object should be done 
away with. It is necessary first to find out whether 
the invasion of that right is essential in the interests 
of the public, in order to remedy the evil. Then the 
restriction sought to be imposea should correlate to 
the evil and be reason ibly necessary for securing 
the remedy. It must not be arbitrarily imposed with- 
out due care and consideration, or in excess ot the 
needs of the situation. AIR 1952 S C 196, Foil. 

Speaking broadly, it must be competent for the 
authority enacting the law or issuing the notification 
to curb tendencies or potential developments reason- 
ably apprehe nded which would create the mischief 
sought to be prevented. Preventive legislation for 
anticipated evil is not unknown ; the question of its 
legality depends on the need for it and whether the 
provisions do not unduly interfere with human rights. 
It -is not necessary, therelore that actual mischief 
should have been done or the evil should be existing 
before the regulation is imposed; for what is 
attempted is the avoidance of the edis. This has to 
be distinguished from a case where the need for the 
restriction is not apparent but where it is imposed by 
way of an experiment to see whether the infringe, 
ment on fundamental rights would yield beneficial 
results to the public. A I R 1957 S C 620 and 
(1932)76 Law Ed. 747, Foil. 

Whenever any law is imougned as unreasonably 
imposing restrictions on rights guaranteed by the 
Constitution, its validity his to be judged in the 
circumstances and conditions prevailing at the lime 
when it is enacted. Further, there is and can be no 
absolute standards of testieg the reasonableness of 
an encroachment made by law on the rights, except 
in relation to the context in which it is made. What 
would be unreasonable at one time and in certain 
circumstances might be perfectly reasonable at a later 
i:ime or in a different situation. 

There are certain broad and objective tests for 
finding out whether any restriction imposed on a 
fundamental right is reasonable or not. First it has 
to be seen whether there is any proximate connection 
or nexus between the restriction imposed and the 
evil sought to be remedied. Secondly, even where 
the restriction imposed is held to have a nexus or 
relation to the object which the law-making body 
seeks to achieve the restriction, unless it be within 
the necessary limits, will be unreasonable. 

Held, on the facts of the case, that the notification 
in question issued by the Commissioner of Police on 
20-3-1982 by virtue of the powers conferred on him 
under the Motor Vehides Act and the Madras Traffic 
Rules totally prohibiting passage of hand carts on a 
certain main road duriig day time, was invalid but 
it would not prejudice the Commissioner of Police to 
regulate the time during which such carts or other 
slow moving vehicles should be allowed to pass and 
also to regulate the weight and capacity of such 
carts. A I R 1951 SC li8, Foil. 77 vfad L W 542 : 
ILR (19fi4) 2 Mad 33 : 19^4 Mad W N 421 : A I R 
1965 Mad 301 (302.:303, 304.305) (Prs 6. 8, 10, 13. 
34. 16) (DB). 


67 (f). By other statutes. 

• Art. 19 (6) (ii) (as amended bv Constitution 

(First Amendment) Act (1951) - Orissa Kendu 

Leaves (Contr 4 of Trade) Act (28 of 1961). S ig — 
Rules under — R. 7 (5) Validity — R 7 (5 is »>ad 
in that it leaves it to the sweet will of ofHcer con. 
cerned to fix terms ond conditions of agreement on 
ad hoc basis. 

Rule 7 (5) of the Rules framed under S. 18 of the 
Orissa Kendu Leaves (Control of Trade) Act provides 
that on appointmmt as agent the person appointed 


shall execute an agreement in such form as Gov8rz>. 
ment may direct within ten days of the date of receipt 
ot the order of appointment failing which the ap. 
pointment shall be liable to cancellation and the 
amount deposited as earnest money shall be liable to 
forfeiture ft Is significant that though the Form for 
an application which has to be made by a person 
applying for agency is prescribed, no form has been 
prescribed for the agreement which the State Govern, 
ment enters into with the agent. If the State Govern- 
ment iritends that for carrying on the State monopoly 

authorhed, by the Act, agents must be appointed, It 

must take care to appoint agent on such terms and 
conditions as would justify the c->nGlusion that the 
relationship between them and the State Government 
IS that of agent and principal; and if such a result is 
interjded to be achieved, it is necessary that the prin- 
cipal terms and conditions of the agency agreement 

must be prescribed, by the rules. Then it would be 

open to the citizens to examiae the said terms and 
conditions and challenge their validiy if they, ‘contra- 
vene any provisions of the Constitution, or are in- 
consistent with the provisions of the Act itself. 

1 herefore R. 7 (5) is bad in that it leaves it to the 
sweet will and pleasure of the officer concerned to fix 
any terms and conditions on an ad hoc basis that is 
beyond the competence of the State Government and 
such terms and conditions must be prescribed by the 
rules m ide under S 18 of the Act Akadasi Padhan v. 
State of Orissa, (1964) 1 S C A 187 : (1964) 2 S C J 

37 : (1963) Supp 2 S C R 691 : AIR 1963 S C 1047 

(1058, 1059) (PtC)(Pr31). 


19 (6) (ii) (as amended bv Constitution 
(First Amendment) Act (1951)) — Orissa Kendu 
Leaves (Control of Trade) Act (28 of 1961), Ss. 18, 3 
(1) (c) — S. 18 — Rules under — R. 7 (5) — Validity 
— Under agreement entered into by person with 
Government all loss to beborue by theagent — Agree- 
ment held inconsistent with requirements of S. 3 
(1) (c) of the Act 

Agency which can be leritimately allowed under 
Art 19 (6) (ii) is agency in the strict and narrow sense 
of the term; it includes only agents who can be said 

to carry on the monopoly at every stage on behalf 
of the State for its benefit and not for their own bene- 
fit at all. AM that such agents would be eatitled to 
would be remuneration for their work as agents. 
That being so, the axtended meaning of the word 
'agent* in a commercial sense is wholly inapplicable 
in the context of Art. 19 (6) fii). Where the agreement 
entered into by a person witn the Government pro- 
vides that subject to other terms and conditions, all 
charges and outgoings shall be paid by the agent and 
he shall not be entitled to any compersation whatso- 
ever for any loss that may be sustained this clearly 
shows that the agent becomes personally liable to 
bear the loss which, under the normal rules of 
agency, the principal would have to bear. The agent 
appointed under this agreement seems to carry on the 
trade substantially on nis o vn account, subject, of 
course, to the payment of the amount specified in the 
contract if he makes any profit after complying with 
the said terms, the pro6t is his; if he incurs any loss 
owing to circumNtances specified in the agreement, 
the loss is his In terms, he is not made accountable 
to th ^ State Government; and in terms, the State (^v- 
6rnni€nt is not responsible for his actions, fn such a 
case it is impossiMe to hold that the agreement in 
question is consistent with the terms of S, 3 of the 
Orissa Kendu Leaves (Control of Trade) Act. The 
agreement is invalid inasmuch a= it is wholly in- 
c^>nsi'*tent with the require ents of S 3 (1) (c). (1879) 
10 Ch D 566 and (1910) 1 K B 285, Disting Akadasi 
Padhan v State of Ori'sa, (1964) I S C A 187:(1964) 
2Sr J37:(l963)Sipp2SCR69l: AIR 1963 S C 
1047 (1059, 1060) (Ft D) (Pr 33). 
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Arts- 19 (l)(f) and (g), 32 and 226— Patiala Re- 
<overy of State Dues Act (4 of 2002 Bk.)— PFOcedure 
^laid down in the Act for settlement of disputes 
<l3etween Patiala State Bank and its customers — No 
infringement of Ait. 19 (1) (f) and (g). 

Per Majority ; 

The Patiala Recovery of State Dues Act (4 of 2002 
Bk.) and the Rules made thereunder cannot be attack- 
ed as contravening Art. 19 (1) (g) of the Constitution, 
because the impugned enactments do not trench 
either directly or indirectly on the right oi a pe''son 
to carry on trade or buMiiess. A law with respect of 
the recovery of debts is not one with respect to the 
carrying on of trade or business, though the debtor 
might be a trader. 

Nor do the impugned Act and the Rules inf-iiige 
Art. 19 (1) (f) of the Constitution. Evamininc the 
provisions of the Act and the Rules as a whole they 
.arc reisonable and do not violate any rales of natural 
justice. 

An important factor to be taken into account i^ that 
the impugned Act and Rules are not legislation con- 
fined to the recovery of money due to the Patiala 
State Bank, it is a general law appHcaldc to the reali- 
sation of all revenue due to the Stat^, dues to the 
3ink being expressly included in the definition ol 
‘State dues' in S. 3 i i) of the Act. and it is the p.iltern 
usually adopted in Revenue Lau'S. ft State Revenues 
can he diverted for Banking purposes, it .seem.' rea- 
sonable that their recovery .sh.uuld be governed by 
Ahe Revenue Laws. 


It is too late in the day to contend that provtsions 
in statutes creating a special furisdiction nud taking 
away the jurisdiction of Civil (Joiirts in rc'p.n t ot 
matters falling within that jurisdiction are unr-json. 
able, or opposed to rules of natural justice It has 
only to be remembered that provisions excluding the 
urisdiction of Civil Courts in ^uch ca'CS do not .illect 
the jurisdiction of either the High Court undur 
Art. 220 or ot tiie Supreme Court under .\rt. ',2 or 
\rt. 130 to interfere when grounds ihurefor are * sta- 
blished. Lachhman Das V. State of Puniab, (1963) 2 
SCR 3.33 : AIR 1963 S C 222 (234 235. 236) (I t D) 
(Prs 2S. 30. 33. 36, 37. 3.S, 40). 

• J9 (6) and 14 —Notification issued und<r 
S. !■> of 1 orwMul Contract' ‘ Regulation) Act— Conse- 
:]uencv oi Closing out ot contract liy operation of 
’ratification Power vested in (Government to fix rates 
at which dilterences are pavMtd - — Rower so vested 
js valid •— It is not open to ati.icK cither as .ciccssive 
delegation of legislative power or asi inf rinm meiit 
of Art. 14. S- e Constitution of Ii.dia, .\rl. 14. \1R 
1962 S C 263. 

• 'uts. !■) (.51 and (6). 19 (1) (f) ~ Xotincition 
issued under 15 of I'orvcird Coi.tiacts (Hegul.itiou) 
\ct, 1952 — Rights under subsisting contiact'allected 
by — Rower given under S. 15 valid — R.estriction 
impO'.eJ by S. 15 is reasonable. Raglmhar Daval v. 

Union of India, ( 1965) 3 ^ C R 547 : ( 1962) 2 S C J 
445 : AIR 1902 S C 263 (273, 274) (Pt C) (Rrs 25, 26?. 

• Art. 19 (1) (g) — Coal Rearing Areas (AcijuiM- 

tion and Development) .Act (1957), S. 4 -Section does 
not invide fundamental rigiits under Art. 19 d i (g). 
See (Soal Rearing Areas (.\C(iui .ition and Develop- 
ment) Act (1957), S. 4. AIR 1961 S C954. 


® Art. 19 (1/ (g) and (6) — .Notification dated 3 1st 
August, 1957 under S. 4 of Securities Contracts (Re- 
gulition) Act recognising Native Share and Stock 
BrokerR Association and notification dated 30tli No- 
vernDer, 1957 applying S. 13 of the Act to Greater 
Ramhay — Validity. 

1 he Stock Excliange Rules do not operate as a bar 
apinst a person becoming a member of the Stock Ex- 
change subject to the rules governing the application 
[Vol. 4.] Fn. D. 9. 


for the membership. He has the right to do business 
in shares; in spite of the notifications dated 31st 
August, 1957 and dated 30th November, 1957, he can 
still do business in spot delivery contracts. The Act 
enables tho State to give or refuse recognition to any 
Stock Exchange and it has chosen to give recognition 
to the Stock Exchange, Bombay, subject to the condi- 
tions prescriLeJ. The restrictions are not unrtason- 
able, having regaru to the importance of the business 
of a stock exchange in the coui try’s national eco- 
nomy. The notiication, dated 31st August, J957 
issued under S 4 of the Securities Contracts (Regu- 
lation) Act (1956) and the notification dale! 30th 
November, 1957 under S. 13 of the Act do not contra- 
vene Art. 19. .Madlibhai Amathalal Ca/dhi v. Union 

of India, (1961) 2 S C A lOS : (1961) 1 S C J 442 • 
(1961) 1 SCR 191 : (1960) 30 Com Cas 667 : AIR 
1961 S C 21 (26, 27) (Pt B) (Pr 12). 


• Al t. 19(6)— Vindhya Pradesh Tendu Leaves Act 

(6 (T 1954’. S. 4 (3) (c) — \ indhya Pradesh Tendu 
Leaves Rules (195-1), R. 4 — Conclitiun in licence res- 

tricline it to pure! ascs from contractors only — If 

ultra vires and void. 

A licenctc, who is net a contiactor, is free under the 
Vin lh\'a I radvsh Tendu Leives .Act, 1953, and the 
\ indliya Rra esh Tendu Leaves Rules, 1954, to deal 
with Jaguda s and tenants in respect of leaves from 
Irees belonging to them Rhe inclusion of a term in 
the licence re-cricting the op. ration of the licence to 
purchaws from eontiactors only is not jiivtifif d by 
S, 3 t2) ‘c) of tlie .\ct nor does iR 4 save it The clause 
itself amounts to an unreasonalile restriction upon the 
rights ot the petitioner-licencee guaranteed under 
Part 3 Hence, the condition must he declired (o he 
hotli ultra vires and void. AIR 1950 5 C 103, Red. on. 
Hamid Rd/i v. >tate of Madhya Pradesh, AIR 1969 
S C 994 (996. 997) (ITs 10. 12. 13). 


• — .\rt. 19(6)— Central ICxcises and Salt .Vet (1944) 
— Validity. 


i ne c.cnir.ii i^xcises ana .'sau .\ct 


lenged on the ground ih.it the restrictions imposed on 
the fundamental right ol the petitioner to trade in 
tobacco are unreasonable and therefore not saved by 
.\rt. 19 i6) of the f Constitution of India. 'I'here is no 
breach of the principles of i atural justice of audi 
alter, un partem involved in the provisions of the Act. 
Chaturhli.ii M. Patel v. Union of India, 1 960 S C J 
224 : 1960 All L 1 262 : ( I960) 1 S C A 425 : (1960) 
2 S C R 362: AIR I960 S C 424 (429, 430) (Pt D) 

(Pr 13). 


• Vrts. 19(1) (f) and (g) and 31 — U. p. Sugarcane 

(Itegulution of Supply and Purchase) Act (24 of 
1953) — Notifications under — if offend Article 
19 {]) (f) and (g) and Art 31. 

Tiie power which is given to the Cane Commis- 
sioner under S. 15, U. 1' Sugarcane (Regulation of 
Supply and Purchase) Act for declaring reserved or 
assigned areas is guidtvi by the considerations set out 
in H. 22 of C.lup. 0 of the U. P. Sugarcane (Regula- 
tion of Supply and Purchase) Rules, 1954 and is 
further conditioneii that he has to consult the 
factory and the Canegrowers’ Co operative Society, 
and his orders niade thereunder are subject to an 
appral to the State CGovenunent at the instance of tha 
party aggrieved. 'Phis cannot by any means be treat- 
ed as an uncontrolled or an unfettered power. The 
power docs not fall within the mischief of Article 
19(l)(f) and (g) and the notifications thereunder 
cannot be impugned, d'he restriction which is 
imposed upon the cane-growers in regard to sales of 
their sugarcane to the occupiers of factories in areas 
where the membership of the Cane- growers' Co- 
operative Society is not less tlian 75 per cent, of the 
total cane growers within the area is a reasonable 
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restriction. That being sOj it comes well within the 
protection of Art. 19 (b) and the impugned notifica- 
tions cannot be challenged as violative of the funda- 
mental right guaranteed under Art. 19(1) (f) and (g). 
If these impugned notifications are intra vires the 
State Legislature, they cannot be challenged also 
under Art. 31 as none of the petitioners is being 
deprived of his property, if any. save by authority of 
law. Tika Ramji v. State of Uttar Pradesh, 1956 
S C A 979 : 1956 S C ] 625 : 1956 All W R (H C) 
657 : 1956 S C R 393 : AIR 1956 S C 676 (711, 712) 
(PtI)(Pr5l). 

—Art. 19 (1) (g) — Scope — U. P, Gaon Samaj 
Manual, Para. 63, second proviso — Whether in- 
consistent with Arts. 14 and 19 (1) (g) of Constitution 
and invalid— See U. P. Gaon Samaj Manual, Para. 03, 
Proviso 2. AIR 1957 All 4S7. 

Art. 19 — Notification appointing controller of 

Sugar Company — Controller given power to autho- 
rise Board of Directors, to dispose of sugar and funds 
of company — Direction does not imply prohibition 
to Board of Directors to dispose of sugar or funds 
without authority ot Controller— See Essential Sup- 
plies (Temporary Powers) Act (1940), S. 3 (4). AIR 
1955 N U C (All) 3594. 

Art. 19 — Scope — Essential Commodities Act 
(1955), S. 3— Validity of vested right to get specific 
quantities of coal. 

There is no vested right in the petitioners to get 
the specific quantities of coal which were allotted to 
them previously, and they cannot claim that the 
system which was prevailing during the previous 
years should be continued during the current year 
also. 1958 Andh L T 587. 


Arts. 19 (1) (g) and 19 (6) — Common law right 

of seller in markets —Restrictions on— Limits of — 
Prohibition by Nagpur Corporation of sale of meat in 
weekly markets — Legality— (Municipalities— City 
of Nagpur Corporation Act (2ot 1950), S. 57 (1) (m)). 

The right of a seller available to him in Common 
Law, is now enshrined in and is guaranteed to him 
under Art. 19 (1) (g) of the Constitution. The only 
restriction to this unfetterfd right is the authority 
of the State to make a law relating to the carrying on 
of such occupation, trade or a business as mentioned 
in Cl. (6) of that Article: AIR 1952 S C 115, Rel. on 
Those restrictions are that the law must be in the 
interests of the general public and the restrictions 
must be reasonable. 

Held, that the action of the Nagpur Corporation in 
prohibiting the sale of meat in weekly markets by 
its resolution No. 77, dated 28-3-1958 not bemg 
authorised by law had to be struck down, as contra 
vening Art. 19(1) (g) of the Constitution as restrict- 
ing the freedom of the sellers of meat in weekly 
markets. 61 Bom L R 468 : ILR (1959) Bom 1047 • 
1958 NLJ 625 : AIR 1959 Bom 112 (116, 119) 

(Pt B)(Prs 17, 18,29) (DB). ^ 

— Art. 19 (6) — S. 3 (2) (f) and (3A) of the Essential 
Commodities Act, 1955— Direction to sell to Govern- 
ment — Question of compensation — Justiciability of 
—See Essential Commodities Act (1955), S 3 t2l rf) 
AIR 1958 Cal 257. 


(D— Prevention of Food Adulteration Act 
(1954), S. 13 (5), Proviso — Proviso is not unconstitu- 
tional as infringing Art. 19 (^1) of the Constitution- 
bee Prevention of Food Adulteration Act (i954i 
S. 13 (5), Proviso. AIR 1962 Guj 44 (DB). ’ 

-—Art. 19 (1) (g) and (6) — Validity of order direct- 
Ing retail dealers in cloth to carry on business 
through Co-operative Societies —Restriction imposed 
held was reasonable and in the interest of general 


public within the meaning of Art. 19 (6). AIR 195^^ 
Him Pra 41 (47) (Pt C) (Pr 29). ' ^ 

Z ~ Jammu and Kashmir 

(?003 ' S 1“^ Ordinance 

\f i-j*! ^ Notification under dated 20.10-1955 — 

Validity - (Constitution (Application to Jammu and 

ka hmu) Order 1954). Para. 4 (d) )-See Jammu and 
kashmir Essential SupoHes (Tempoary PowersV 
Ordinance (2003), S. 3. AIR 1956 J & K 2^ ^ 

*, ^s) and 19 (6) —Prevention of Food 

f p S- 23 (1) (f) and Prevention 

ot Food Adulteration Buies (1955). B. 44.A, Cl. (b)- 

Beasonable restriction - Prohibition on trade o5 

A '■easonable restriction and is covered bv' 

Art. 19 (6). 

A rcomplete prohibition of trade in Kesari dal 
would be in the interests of the general public even 
It Its e lect would be to reduce the amount of fodder 

available for the cattle in the country, and, having 

regud to the serious consequences that the consump- 
tion ot Kesari dal by human beings entails, it can 

scarcely be contended that the prohibition is not a 
reasonable restriction (restriction, it is now well 
settled, IS wide enough to cover a prohibition) on the 
lundamental right to trade. Therefore, even if trade 
in a poisonous food-grain like Kesari dal were not to 
be regarded as res e.vtra commercium so that it would 
attract the fundamental right in Art. 19 (1) (g) of the* 
Loristitution. the prohibition would clearly comer 
within the saving in Art. 19 (6j. Moreover the rule 
unposing the prehibition was made, required by 
b. 23 ot the Act, in consultation with the expert com- 
mittee constituted under S. 3 and after “previous- 
publication**. Also the rule was laid before both 
Houses of Parliament. Govinda Pillai v. Padmanabha 

^ ^“23 i 1965 Ker L J 18 : ILR 

a965) 1 ker 12 i 1965 Mad L J (Cri) 23 i (1965) 1 

L B lU : 1965 (1) Cri L I 446 : AIB 1965 Ker 
123 (127, 128) (Pt B) (Pr 15) (FB). 

®~~Art. 19 (1) (g) and 245 — Delegation of power? 
—Validity of Essential Supplies (Temporary Powers) 

Pra 179 (FB)* 

[Held reversed on another point by Cri Apn 
No. 162 of 1957 dated 16-12.1959 (SC) as interpreted 
in (1961) 1 Cr L J 674 (MP).] ^ 

-—Art. 19 — Essential Commodities Act (19551 — 
Validity — See Essential Commodities Act (1955)> 

S. 3 (2) (f). AIR 1960 Mys 192 (DB). 

Art. 19 (1) — Madras Money-lenders Act (26 of 
19o7), is valid. See Ibid, Art. 14. AIR 1964 Mad 30 
(DB). 


Art. 19 (1) (g) — Scope — Madras Pawnbrokers 
Act (23 of 1943), S. 5 (a)— Validity. 

All that S. 5 (a) requires is that there should be no 
difficulty in identifying a pawnbroker’s shop, and it 
prescribes a name board for that shop. That is not 
unreasonable. (1957) 1 M L J 329 : ILR (1957) Mad 
937 : 1957 Mad L J (Cri) 196 : 70 Mad L \V 1022 : 
1957 Cr L J 962 : AI6 1957 Mad 514 (519) (Pt C) 
(Pr 25). 

Art. 19 (1) (g) — Scope — Madras Pawnbrokers 

Act (23 of 1943), S. 6— Validity. 

Prima facie, a statutory control of the rate of 
interest does abridge the freedom of contract. Free- 
dom of contract caa be claimed as incidental to and 
ill fact necessary for carrying on any business includ- 
ing that of a pawn-broker. The statutory maxima 
by themselves not reasonable, were designed in the- 
interests of a section of the public. The statutory 
maxima prescribed by S. 0 (i) of the Act do not 
constitute an unreasonable restriction on the right 
of the pawn-broker to carry on his business. (1957) 1 
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MLJ 329 I ILR (1957) Mad 937: 1957 Mad L J 
(Cri) 196 t 1957 Cr L J 962 : 70 Mad L W 1022 i 
AIR 1957 Mad 514 (519) (Ft D) (Pr 26). 

—Art. 19(1) (g) — Scope — Madras Pawn-brokers 
Act (23 of 1943). S. 10— Validity. 

S. 10 (2) of the Act requires that all records or 
entries made in the books, accounts and documents 
referred to in S. 10 (1) of the Act shall be either in 
English or in such language of the locality as may 
be prescribed by authority. If the restriction imposed 
by S. 10 (2) was designed to facilitate maintenance 
of law and order, that would be suliicient to bring 
it within the scope of Art. 19 (6) of the Constitution. 
If the legislature chose to provide for the protection 
of the larger community of the debtors and in that 
endeavour chose to prescribe what prima facie ap- 
pears to be a restriction on the right of the pawn- 
broker to maintain his accounts in his own language, 
it is not for the C^ourts to ^ay that it constitiKc-s an 
unreasonable restriction on! ide the purview of .\rt. 
19 (0) of the Constitution. Neither S. ID i,2) hy itself 
nor any other orovision of the Act authorises tlie 
police to effect forcible entry into the premises of a 
pawn-broker by breaking open, for C'.'impk'. i)rem;sts 
which have been locked. Neither part ofS. l(i(j| 
constitutes an unreasonable restriction on the right 
of a pawn-broker to carry on his hudnc.^s. (1957) 1 
MLJ 329 : ILK (1957) Mad 937 : 19.57 Mad L j 
(Cri) 19() t (1957) Cr L J 092 : 70 Mad L W 1022 : 
A I R 1957 Mad 514 (519, 520) (Pt E) (Prs 27, 2S, 
29. 30). 

Art- 19 (1) (g) “ Scope — Madras Pawn.brokt r* 

Act (23 of 1943), S. 11-5 alidity. 

S. 11 of Madras Act (23 of 1943), as it stands, 
does not really compel a pawn-broker to continue 
his business against his wishes. The statute safe- 
guarded the rights of iiis debtors. That tlie legis- 
lature was entitled to do. There is nothing unreason- 
able in the statutorv conditions irnposeJ hv b. li. 
(1957) 1 M L J 329 : I L R (1957) Med 937': 1957 
Mad L J (Cri) U)0 : 1957 Cr L J 9G2 : 7() Mad L W 
1022 : AIR 1957 Mad 514 (521) (Pt E) (Pr 31). 

* -Art. 19 (1) (g) Scope — Madras Pawn-hrokers 

Act (23 of 1943). S. 12-Validity. 

Conceived obviously in the interests of a larger 
section of the public other than the pawn-brokers, 
i. e., the debtors, S. 12 (3) does not fall outride the 
scope of Art. 19(6) of the Constitution. (1957) 1 
M L J 329 : ILR (1957) Mad 937 : 1957 Mad L J 
(Cri) 196 : 19.57 Cri L 1 962 : 70 Mad L VV 1022 : 
AIR 1957 Mad 514 (521) (Pt G) (pr 32). 

Art. 19 (1) (g) — Scope — Madras Pawn. brokers 

Act (23 of 1943), S. 13 (l)-Validity. 

Tile debtor has a subsisting interest in the articles 
he h as pawned and he is entitled to redeem those 
articles under the terms of the contract with the 
pawn-broker. It is basically that right that S. 13 (1) 
is designed to safeguard S. 1.3 (1) does not constitute 
an unreasonable restriction on the pawn-broker’s 
right to carry on his Iiusiness. (1957) 1 M L j 329 : 
ILR (1957) Mad 937: 1957 Mad L J (Cri) 196: 
1957 Cri L J 962 : 70 Mad L W 1022 i A I R 1957 
Mad 514 (521) (Pt II) (Pr 33). 

Art. 19 (1) (g) — Scope — .Madras Pawn-brokers 
Act (23 of 1943). S. 15-^'aIidity. 

Tho validity of S. 15 cf the .Act should really be 
linked up with that of S. 0 for the contravention of 
which penalties have been provided in S. 15. As S. 6 
IS valid, it follows the constitutional validity of S. 15 

also is unassailalile. (1957) 1 M L J 329 : ILR ( 1957) 
Mad 937: 1957 Mad.LJ (Cri) 196: 1957 Cr L j 
9fl2 : 70 Mad L J 1022 : AIR 1957 Mad 514 (521) 
(Pt I) (Pr34). 

“~Art. 19 (1) (g) — Scope — Madras Pawn-brokers 
Act (23 of 1943). S. 17 (2)-Validity. 


181 

The statutory obligation with a corresponding 
Statutory right to seize and detain does not constitute 
an unreasonable restriction on the pawn-broker’s 
right to carry on his business. Oce of the obi'ects of 
the control imposed by the .Act was to prevent 
clandestine disposal of stolen property. That was 
conceived in the interests of the society as a whole, 
1 he otate was bound to provide safeguards against 
the commifsion of such o fences. There is certainly 
nothing unreasonable in the State imoosing an obliga- 
tion on a citizen to give information to the police, 
entrusted with the duty' of'.maintaii.ing law anti order 
when a citiz.m has reasonable grounds to Indieve 
that a cogni^atd.^ odence has been committed. It is 
orJy that normal duty of a citizen that has been con- 
\erred ir,to a 'tatutory oliligation under the limited 
cirrum.^tances speciried in 5. 17 (2) of the Aut. S. J7(2) 
ci.es net nnpose an imreasonable re.‘triclioi\ on a 

V'’ L J 329 : ILl! (1957) Mad 
193:!957 Cr L J 9fi2 ■ 

'(Ft JHPr aol" ‘ 


. S'CuiH' — Madras Pawn. lirnPe 


Act U3 of 1J^3;, ,S. 2U-\ alidity— (Cr. C. (189S) 

A Statntnry provision enahiiiiK a police ofLcer 
V, hose prnnary duty is .naintcnauce <;f law and order 

to arrest u-ithout a warrant when a tperson commits 

an olienco the presence of the police olheer cannot 
; challtnited as un rca.sonahle in its scope. Sel 
tion2U gives a limited rigiit to the police oliicer to 
arrest a per.son v.ithout a warrant, if that person 



.Art. 19 ( 1 ) (f) — Essential Supplies (Temnnr'ir 
lowers) Act ; 1946), Section 3 ( , n- 
See Es^cntfal Supplier (fempoLv ^ 

S. ,3 ( 2 ) ll!,h Or."a 277. 

Consumption) Pules (i957). Alii ]95S P.mHOO' 
tTiTtmus on.'^^ ~ **’*’''“ - lies. 

The petitioner, a publisher of educational 

for schools and colleges had vot himsplf ^ 

under Reg 16 (Ij of tL iiaustha,, SeZid 
tion 1 emulation, f;.57, framed under 

submitted certain hock^o the I 

for study m various stihjVcts in flialipr s: 

Schools hut was informed that Iris rSjratT‘;'“'|®^5f 

been cancelled and that the hooks si.h’ 

not he considered by the Uu - “ 


p:rri()d of tliree yeirs. 


rses Committee for 


Hehl, that the petitionerVs rieht , 

trade or busine.ss in the matter^ of n. I 

honks; f*nnr>rvP No k.. ■ / . 9^ .P^hJlCatlOll of 


books cannot he said to I ^ f ^Ud of 

of the hoard. Article 19 g- rantce foy action 
frtjriM /^r K. . r- f .. k... • . i ^ t/io frcedoin of 


con- 


trade or business but it does not guarariL th., 
ditions must he created by theStiiH r>r 

subordinate body to make the trade lucriti 
bring customers to the trade or biisin 

(19(j()) 10 Raj 760 i AIR > lOi 

(Pt A) (Pr 6) (DB). (187, 188) 

2 \rts. 19 (1) (g) and 14 — PrnhiK.-** t 

on of business without Cnvt^r ^ carrying 

invalid— (Bharatpur State Khas Permission 

Ss. C. 11. 18 and 21). ' I°^P5trjes Act (1943), 
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Sections 6^ 11, 18 and 21 in particular, are ultra 
vires of the Constitution. Other sections so far as they 
deal with matters covered by S. 6 or 18 are also ultra 
vires to that extent (Section 6 provides that no 
person shall carry on business in Khas or manufac- 
ture Khas or Khas essential oil unless specially 
permitted so to do by the Bharatpur Government. 
The other sections are ancillary to S. 6 and make 
various provisions for giving effect to it, such as pro- 
visions relating to penalties etc. 1958 Raj L VV 452. 

6S. Price control. 

Art. 19 (6)— Scope — Price Control Order (1957) 

— \'a!idity . 

If any enactment is to be saved under Art. 19 (6) of 
the Consti^utio^, the law should be conceived in the 
interests of the general public and the restrictions 
should be reasonable. The reasonableness of a law 
or an order has to be judged with reference to the 
purpose the enactment seeks to accomplish, the extent 
to which it affects the fundamental rights of an 
individual and the service it renders to the general 
public. The law should strike a balance between 
the rights guaranteed under Part 5 of the Constitu- 
tion and the social demands. A statute under the 
guise of safeguarding the interests of the general 
public should not impose unduly restrictive regula- 
tions upon freedom of trade and commerce. There 
should be a nexus between the policy underlying the 
Act and the restrictions that the law seeks to lew : 
A I R 1954 S C 465, Rel. on. AIR 19C0 Andh Pra 
431 (440) (Pt G) (Pr 46) (DR). 

Art. 19 (1) (f) aod (e) and (5) and (6) — Scope — 

Bihar Millerl Rice Procurement (Levy) Order and 
Milled Rice (Bihar) Price Control Order— Constitu- 
tional validity — (Bihar Milled Rice Procurement 
(Levv') Order (1958), S. (1) — (Milled Rice (Bihar) 
Price Control Order (1958). S, 17) — Essential Com- 
modities Act (1955). S. 3 (D). 

The right of property under Art. 19 (1) (f) or the 
right of carr>'ing on trade or business under Art. 19 
(1) (g), which the Constitution giiarantees are not 
absolute rights. It is manifest that the rights guaran- 
teed under Art. 19(l)(f) and 19 (1) (g) are rights to 
be enjoyed in the context and setting of a social 
organization which requires the protection of law 
against evils which menace the health, safety and 
welfare of the people. 

The restrictions imposed by the Bihar Milled Rice 
Procurement (Levy) Order and the Milled Rice 
(Bihar) Price Control Order are reasonable restric- 
tions in the interest of the guarantee under Art. 19 (1) 
(f) or Art. 19 (1) (gl of the Constitution. The object 
of price fixation as mentioned in S. 5(1) of the 
Essential Commodities Act is to maintain the sup- 
plies of essential commodities at a fair price to 
the general public. The mere fact that in conse- 
quence of fixation of price some loss may tall uoon 
an individual trade cannot lead to the implication 
that the provisions of the Central Order aio consti- 
tutionally invalid. 1959 Pat L R 72 : 1959 B L J 

R 366:ILR 38 Pat 756: AIR 1959 Pat 268 (271) 
(Prs G, 7) (OB). 

Art. 19 (1) (g) — Scope — Legislation violating 

sanctity of contracts — Effect— Price fixation order 
made by Union of India — Legislation not to be held 
as ultra vires in absence of material that it was 
aimed at particular person. See Ibid, Art, 13 AIR 
1961 Punj 136. 

69. Monopolies. 

See also Ibid, Note 74. 

• Art. 19 (6) (as amended by Constitution (First 

Amendment) Act (1951)) -Law creating State mono- 


poly— Basic provisions of law creating monopoly are 

protected by latter part of Art. 19 (6) -Validity of 

incidental provisions to be judged by first part of 

Art. 19 (6)— Effect of such law on other rights under 

Art. 19 (1) — Law directly controlliog right under 

Art. 19 (1) (g) and only incidentally under other 

clauses of Art. 19 (1) (g)- Validity to be tested 

under Art. 19 (6)— Orissa Kendu Leaves (Control of 

Trade) Act (28 of 1961) -Validity-Ss. 4, 3 and 8 are 
valid. 

'A law relating to' a State monopoly cannot, in the 
context, include all the provisions contained in the 
said law whether they have direct relation with the 
creation of the monopoly or not. It is only the 
essential and basic provisions which are protected by 
the latter part of Art. 19 (6). If there are other pro- 
visions made by the Act which are subsidiary inci- 
dental or helpful to the operation of the monopoly, 
their validity must be judged under the first part of 
Art. 19 (6). 

The several rights guaranteed by the 7 sub clauses 
• u separate and distinct fundamental 

rights and they can be regulated only if the provi- 
sions contained in CIs. (2) to (6) are respectively 
satisfied, Butin dealing with the question as to the 
effect of a law which seeks to regulate the funda- 
mental right guaranteed by Art. 19 (1) (g) on the citi- 
zen’s right guaranteed by Art. 19 (1) (f), it will be 
necessary to distinguish between the direct purpose 
of the Act and its indirect or incidental effect. If 
the legislation seeks directly to control the citizen’s 
right under Art. 19 (1) (g), its validity has to be tested 
in the light of the provisions contained in Art. 19 (6), 
and if such a legislation, as for instance, a law creat- 
ing a State monopoly, indirectly or incidentally 
affects a citizen’s right under any other clause of 
Art. 19 (1), as for instance. Art. 19 (l)(f), that will 
not introduce any infirmity in the Act itself. AIR 
1950 S C 27 and A I R 1951 S C 270 and AIR 1958 
S C 578 and AIR 1957 S C 699. Kel. on. 

Having regard to the scheme of the State monopoly 
envisaged by the Orissa Kendu Leaves (Control of 
Trade) Act, S. 4 cannot be said to be such an essential 
part of the said monopoly as to fall within the ex- 
pression ‘law relating to' under Art. 19 (8). There- 
fore, the validity of S. 4 must be tested in the light 
of the first part of Art. 19 (0) so far as a person’s 
rights undj‘r Art. 19 (1) (g) are concerned, and under 
Art. 19 (5) so far as his rights under Art. 19 (1) (f) 
are concerned. The restrictions in regard to the 
fixing of price proscribed by S. 4 are reasonable and 
in the interests of the general public both under 
Art. 19 (5) and Art. 19(6). Thus S. 4 must be held 
to be valid. A I R 1954 8 C 728, AIR 1960 S C 891, 
AIR 1961 S C 82 and AIR I960 S C 1073, Disting. 

If a law is passed creating a State monopoly and 
the working of the monopoly is left either to the 
State or to the otficers of the State appointed in that 
behalf, or to the department of the State, or to per- 
sons appointed as agents ’to carry on thewJrkof 
the monopoly strictly on behalf of the State, that 
would .'^atidy the requirements of Art. 19 (6) (ii). 

S. $ of the Uri “-a Kendu Leaves (Control of Trade) 
Act allows either the Government or an officer of 
the Government aathorised in th.at liehalf to purchase 
or transport Kendu leaves. The two categorie.s of 
persons specified in Cls. (b) and (c) are intended to 
work as agents of the Government and all their 
actions and their dealings in pursuance of the provi- 
sions of the Act would bo actions and dealings on 
behalf of tlie Government and for tlie benefit of the 
Government. If S. 3 is valid, then S. 8 which autho- 
rises the appointment of agents must also be held 
to be valid. Akadasi Paclhan v. State of Orissa, 
(1964) 1 S C A 187 : (1964) 2 S C J 37 i (1963) Supp 
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(2) S C R 691i AIR 1963 S C 1047 (1054, 1055, 1056, 
1057, 1058) (Ft B) (Prs 17, 18, 20, 23, 24, 29). 

• -—Art. 19 (1) (g) — Import and export control— 
Risht to carry on trade — There cannot be unfettered 
and unrestricted freedom of export and import — 
Policy statement in the Press Note dated 3-2-1955 and 
Public Notice No. 25 ITC (PN)/50 dated 20-6-1956- 
No monopoly has been created. Bhatnavars-N Co. v. 

The Union of India, (1957) S C J 546 : (1957) SC A 
810 ! 1957 SCR 700 : AIR 1957 S C 478 (482, 
483) (Pt A) (Prs 6, 7). 


Art. 19 (1) (g) and (6)— Reasonable restrictions. 

The question whether the restrictions imposed by a 
particular legislation on the exercise of the funda- 
mental right under Art. 19(1) (g) are reasonable or 
not woula depend on the nature of the trade and the 
conditions prevalent in it. AIR 1954 S C 220 : 1954 
SC I 246, Rel.on. 

In order to judge whether State monopoly is rea- 
sonable or not regard therefore must be had to the 
tacts of each particular case in its own setting of time 
circumstances. It is not enough to say that as an 
emcient transport service is conducive to the interests 
01 the people a legislation which makes pravision for 
service must always be held valid irrespective 
®^^h®fact as to what the effect of such legislation 
would be and irrespective of the particular condi- 
tions and circumstances under which the legislation 
was passed. It is not enough that the restrictions are 
for the benefit of the public, they must be reasonable 
as well and the reasonableness could be decided only 
on a conspectus of all the relevant facts and circum- 
stances. 1950 A C 235. Relied on. Saghir Ahmad v. 
State of U. P., 1954 S C A 1218 : 1955 All W R 23 i 
68 Mad L W 8 : 1955 All L J 38 : 1955 SCR 707 i 
1954 S C J 819 : (1954) 2 Mad L J 622 : I L R (1955) 
1 All 211 J A I R 1954 S C 723 (73S) (Pt E) (Pr 22). 


• — 19 (1) (g) and (6) — Business relating to 
intoxicating liquors — Competency of State to regulate 
R Provisions of Excise Regulation held valia. See 
(Ajmer) Excise Regulation (1 of 1915), S. 1. A I H 

1954 SC 220. 


carry on liquor trade freely cannot be sustained. 
(1950) A C 235, Foil.; A I R 1950 S C 163. Disting. 
Cooverjee B. Bharucha v. Excise Commissioner, 1954 
S C J 246 t 1954 S C B 873 : 1954 S C A 256 : A I R 
1954 S C 220 (223, 224) (Pt C) (Pr 8). 

—Art. 19 — Applicability — Overt or covert mono- 
poly — Prohibition against creation of — Number of 
shops grouped into one lump and sold — Similar lump 
sales held in respect of other shops as well — No 
monopoly can be said to have been created by such 
sales — Further as there was a public auction in which 
any member of the public was entitled to bid, Arts. 14 
and 19 of the Constitution cannot also apply. See 
U. P. Excise Manuals, R. 358 (9). I L R (1962) 2 All 
409. 

Art. 19 (G) (as -amended by the First Amend- 
ment) — Monopoly in favour of Slate— Legality. 

The provision in Art. 19 (P) after the amendment 
entitles the Legislature to make an appropriate law 
for creation of State monopolies and since Cl. (6) is a 
limitation on sub-clause(gJof Art. 19 (l),it follows that 
the right of a citizen guaranteed by the sub-clause is 
subordinate to the right of the State to create a mono- 
poly in its own favour. 61 Bom L R 1572 : I L R 
(I960) Bom 87 ; A I R 1960 Bom 278 (281) (Pt A) 
(Pr 12) (OB). 

Art. 19 (!) (g)— Right to monopoly in business. 

There is no fundamental right to monopoly in any 
business. ('57) 61 Cal W N 590. 

— —Art. 19— Custom — Elements of — Custom esta- 
blishing monopoly — Inconsistency with fundamental 
rights. See Evidence Act (1872), S. 13. AIR 1955 
N U C (Madh B) 3078. 

— 7 -yR 19(1) (g)— Fundamental right threatened — 
Petition under Art. 226, maintainability. See Ibid, 
Art. 220. A I R 1954 Mad 621 (DB). 

Art. 19 (1) (g)— Notification by Director of Public 

Instruction prescribing certain copy books for use in 
schools — Order arbitrary and creating monopoly— 
Notification quashed. See Ibid. Art. 226. A I R 1955 
Mys81 (DB). 


• Art. 19 (6) — Business relating to intoxicating 

liquors — Monopoly rights, conferment of — Abridg- 
ment of right to carry on liquor business — (Ajmer) 
Excise Regulation (1 of 1915), S. 18. 

The contention that the eflfect of some of the provi- 
sions of Excise Regulation (I of 1915) is to enable 
Government to center monopoly rights on one or 
more persons to the exclusion of others and that 
creation of such monopoly rights could not be sus- 
tained under Art. 19 (6), Constitution of India, is 
without force. Elimination atd exclusion from busi- 
ness is inherent in the nature of liquor business and 
it will hardly be proper to apply to such a business 
principles applicable to trades which all can carry. 
The provisions of the Excise Regulation (1 of 1915) 
cannot be attacked merely on the ground that they 
create a monopoly. 

There can be a monopoly only when a trade which 
can be carried on by all persons is entrusted by law 
to one or more persons to the exclusion of the general 
public. But when a contract is thrown open to public 
auction, it cannot be said that there is exclusion of 
competition and thereby a monopoly is created. 
Furth er in certain circumstances exclusion of compe- 
tition so as to create a monopoly either in a State or 
in some other body may be justified. Every case must 

be judged on its own facts and its own setting of 
time. 

For these reasons the contention that the provisions 
of the Excise Regulation (1 of 1915) are unconstitu- 
tional as they abridge the rights of the petitioner to 


— — Arts. 19 (1) (g), 19 (6) and 226— 'Reasonable res- 
triction' — What is — Order sanctioning sale of entire 
resin from Government stock to Co-operative Society 
— Ileid order created virtual monopoly and violated 
petitioners' right to get resin in their business and 
violation was nat in interests of general public — Held 
further that order was tainted with mala fides. I L R 
(1965) 2 Punj 32 : 67 Pun L R 921 : A I R 1966 Punj 
16 (24) (Pt C) (Prs 15, 16, 17) (DB). 

Arts. 19 (1) (g) and (G) and 13 (1) - Creation of 

monopoly — Bye-law of .Municipality restricting sale 
ofiruitsand vegetables to particular area leased by 
auction — Effect — Afonopoly in favour of highest 
bidders created-Bye law void. See Ibid, Art. 13 (1). 
A I R 1962 Punj 364. 


/vii. coDcract executea on a 

pre-Constitution date— Such contract is not favoured 
by Art. I9(l)(g) of Constitution. See Contract Act 
(1872), S. 23. AIR 1964 Raj 205 (DB). 

Art. 19— Bombay District Municipal Act (3 of 

1901) (as adapted and applied to Saurashtra), S. 50 (2) 
—Notification No. 84 dated 29-8-1950 — Constitution 
of India, Arts. 19 and 31 — Municipality farming out 
monopoly to take away hides to Ijardars-Monopoly, 
in so far as it purports to divest private ownership of 
carcasses and vest it in Ijardars is void — Notification 
No. 84 does not vest such ownership of hides in 
Municipality and cannot be assailed under Art. 19 or 

- .Bombay District Municipal 

Saurashtra), 

S. 50 (2). (1956) 9 Sau L R 184. 
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Art- 19 (6)— State monopoly in liquor. 

liquor is a monopolv of the State 
cannot be accepted. There should be a ‘law' to sus- 

abTenVc h"' 1°' the State and in its 

I I R "'onopoly cannot be sustained. 

- Art. 19 (I) (g) -Government granting monopolv- 

t^^'o ^ bamboo lor umbrella shcL 

f ~ l^uudamental right under Art. 19 (1) 

(g, of other persons is intringed-Granting of mono 

A Vn'fip’T 10 cl’scrimiuation. See Ibid, Art. 14. 
^ 1 n VfbS Tripura 1*4. 

70* Labour laws. 

See also Ibid, Note 71. 

(a) Employees’ Provident Funds Act (1952). 

(b) Minimum Wages Act (1948). 

(c) Shops and Establishments Acts. 

(d) Other Acts. 

70. Labour laws. 

0^8^ Ss^^l IVl Insurance Act 

Government to bring parts of the Act into force in 
different areas on different dates - No violation of 

CJf ^°i~ c special contribution under S 73- V 
before benefit sections are brought into force-Not an 
unreasonable restriction on right of employers — No 

A„m"2olDB)!' *’■ U- * ' " ’“2 

^1? i: 

trade in manner prejudicial to public interest. ' 

r. avoids controversy by 

providing 1,1 Art. 19(6) that any bu.siness or trade 

irrespective of its nature, is liable to be controlled or 

necessary in the interests of 

^ i® ®'^P''Cssi0DS ‘reasonable' and 
interests of the general public' are both elastic terms. 

determine the reasonableness of the 
i^eslriction regard must be had to the nature of the 

S'bflaid down “ a" ‘^ades 

Ireedom referred to in Art. 19 (1) (g) of the 
Constitution of India does not mean freedom to carry 
on trade or profession in a way which maybe pre- 
nnJf-? j®r P*^^ intere.st. 70 Mad L W 62 i 
r } ^ ^ C''' L J 374 : ,1957) 1 

(Prs ^to ll! 

70 (a). Employees’ Provident Funds Act (19.52). 

^5*r^'"P'°y®^'’’ Provident Funds 
ct (1952), Ss. 5 (1), 0(1), 7 (1)— Notifications under 

1^ 7 P- O- 331, dated 

Constitutional validity— Employees' Provident Funds 
Scheme (1952). Paras. 2 (fj (iii), 30,32, 73.A-Benelits 
f Scheme, available to direct employees, extended 
by notifications to contract labour-Right of princi- 

nnb ? ° deduct amount of provident fund on 
account of employee from his wages not available 
against contract labour-Notifications discriminator^ 
and unreasonable under Art. 19 (l)(g)and (Gland 
struck down as unconstitutional. See Employees' 
Provident Funds Act (1952), S. 5 (1). AIR 1962 S C 

pTTvtdi’nPF^^ (g)-Sco^-S. 10 (2) of Employees- 
Provident Funds Aet-If contravenes Art. 14 or 19 

cil 7 oT ' “ (Si AIR 1957 


(e)~Scope— S. 19-A, Employees' Pro- 
vident Funds Act— Validity— If imposes unreasonable 
restnctiODs and void under Art. 13 12) Spa JUiA 

Art. 13 (2). AIR 1957 Cal 702. ‘ 

(I)— Ernployees' Provident Funds Act 

agVar^Rifo ®^"’P'°y®«s , Provident Funds Act 

[Reversed on another point in AIR 1902 Punj 507.] 
70 (b). Minimum Wages Act (1948). 

— Beasonable restriction 
Retrospective operation of Act though relevant ii 

Minimum 

Wages Fixation Act, 1962 is not unreasonable. 

The retrospective operation of legislation is a rele- 
vant circumstance in deciding its reasonableness. It 
IS, however, established that this is not necessarilv a 
decisive test. Where after the final judicial verdict is 
pronounced declaring a notification fixing the mini- 
mum rates of wages invalid, the Legislature passes an 

FfLT\V Pradesh Minimum \\4ge^ 

Fixation Act, 1902, fixing again the rainiinuai rates of 

wages and makes its provisions retrospective, it may 

well cover a long period taken by judicial procSd!l 

hold H would be inappropriate to 

fonf nir od^^'lk®® 1^® retrospective operation covers a 
long period, therefore, the restriction imposed by it 

dal mile^oh.^dk S C 1607, Foil. Narottam- 
aas V. Mate of Madhva Pradesh, (1965) 10 Fac L R 

Lah i ^ J U : (1964) 2 

Lab L J 64/ t 1965 M P L J 143 : 1965 Mah I T «7. 

2 S C J 395 :U965 Mad 

fA’pl , AIR l-JM S C 

(g)‘(3I and 20 (1) - Effect of Ss. 3 
and 4 of .Madhya Pradesh Minimum Wages Fixation 
(16 of 1962)-No unreasonable restriction is 
imposed— Sections do not also cootravene Art. 20 (1). 

The wor^ds-‘be enforceable" in the concluding 
portion of S. 3 of Madhya Pradesh Minimum Wages 
Fixation Act, 1902, show that while it was intended 
that new rates of minimum wages will be enforceable 
apinst the employer with effect from the 1st January, 
IJoJ, no date is being prescribed by S. 3 as the date 
on w'hich It became payable. This is done by S. 4 the 
provision of which contains a clear statement of the 

fk ^.'!k ^ that it is on (he 21st June, 1903 

oat the rate.s which had become enforceable under 

^ 1^ 1st January. 1959, became pay- 

able. The employer’s apprehension that he might be 

? ^ p.iyment of compensation under 

20 (3) or to prosecution under S. 22 of Ihe Mini- 
niuni \\ ages .-Xct, 1948, as a result of the mere passing 
01 the Madhya Pradesh Minimum Wages Fixation 
Act, 1962, is therefore groundless. The contention 
that S. 3 and S. 4 of the M P. Minimum Wages 
Fixation Act, I962»^imp05e unreasonable restrictions 
on the employer's fundamental rights must therefore 
be rejected. 

Further, as on a proper construction of Ss. 3 and 4, 
the new rates of wages for the past period become 
payable not on the 1st January, 1959 but on the 21st 
June, 1962 the attack on the validity of the sections 
on the ground of Art. 20 (1) of the Constitution also 
fails. AIR 1964 Madh Pra 45, Affirmed. Narottamdas 
V. State of '.Madhya Pradesh, (1965) 10 Fac L R 59 : 
(1964) 7 S C R 820 : 1964 Jab L J 693 j (1964) 2 Lab 
L J 647 : 1965 M P L J 143 i 1965 Mah L J 87 t 
(1965) 1 S C W R 80 : (1965) 2 S C J 395 i 1965 Mad 
L J (Cri) 629 1 (1964-65) 26 F J R 254 : AIR 1904 
S C 1667 (1672. 1673) (Pt D) (Prs 14. 16, IS. 19). 

• Arts. 19 (6) and 19 (1) (g)— Labour Legislation 

for fixation of Minimum Wages in Industry — Mini- 
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mim Wages Act (1948), Ss. 3. 4, 5— Power to fix mini- 
mum wage rates — Whether violates Art. 19 (1) (g) o£ 
the Constitution— Components of minimum wage — 
Distinction between minimum wage fixed by indus* 
trial adjudication and that prescribed by statute — 
Capacity to pay — Relevancy — Notification ot Kerala 
Government, dated 12-5-1958 — Validity. See Minimum 
Wages Act (1948). S. 3. AIR 1962 S C 12. 

• Art. 19 (1) (g)— Minimum Wages Act (11 of 

1948), S. 3— Validity — Restrictions imposed though 
they interfere with freedom of trade, amount to 
reasonable restr'ictions in interest ol general public, in 
view of directive principles oi State policy contained 
in Art. 43, See Minimum \\'ages Act (1948j, S. 3. AIR 
1955 S C 33. 

Arts. 19 (1) (g), (6), 43 — Fivation of minimum 

rates of wages under [vlinimum Wages Act — Restric- 
tions are protected by Art. 19 (6). 

The restrictions, imposed upon the freedom of 
contract l)y the fixation of minimum rates of wages 
Under the iMinimum Wages Act, though they interfere 
to some extent with the freedom of trade or business 
guaranteed under Art. 19 ( I) (g) of the Constitution 
are not unrciisonahle and as they are imposed in the 
interest of genera! public and with a view to carrying 
out one of the Directive Principles of State Policy as 
embodied in Art. 43 of the Constitution , thev are 
protected by Cl. (6) of Art. 19. AiR 1955 S C 33, Foil. 

Bom L R 323 j (1962) 1 Lab L j 702 : 1961 Nag 
L] 384: ILR (1961) Bom 491i (1961) 3 Fac L R 122: 
AIR 1962 Bom 97(103) (Pt F) (Pr 11) (DB). 

Art. 19 (1) (g) —Fixing of minimum wage — Res- 
triction is protected by Art. 19 (6) — ILirdditp to 
employer is no consideration. Sea Minimum Wages 
Act (1948) S. 3. AIR 1963 Ker 115. 

Art. 19 (1) (g) — M. P. Minimum W'ages Fixation 

Act (16 of 1962). Ss. 3, 4— Validitv — Do not impose 
unreasonable restrictions. See M. P. .Minimum W'ages 

Fixation Act (16 of 1962), S. 3. AIR 1964 Madh Pra 
45 (DB). 

.Art, 19 (1) (g) — Mandamus to compel authority 

to start legal proceedings — ft is in discretion of Court 
—Minimum W'ages .\ct (1048). Ss. 20. 22— Legal pro- 
ceedings for enforcement of Act — Person not autho- 
rised by Act cannot compel authority to start prose- 
cution against a concern on the ground that enforce- 
ment of .Act against petitioner alone amounted to 
dagrant denial of right to eiiuality before law. See 
Ibid, Art. 220. AIR 1955 Nag 33 (DB). 

Art. 19-Minimum Wages Act (1948). S. 5 (2)— 

A'alidity. 

The GovernmenPs power to fix minimum wages is 
not 111 contravention of Art. 19(1) (g) of the Constitu- 
tion and it is protected l)y Art. 19 (6). .MR 1955 
SC 33, Foil, air 1958 Puuj 425 (429) (Pt H) (Pr |5). 

70 (c). Shops and Establishments Acts, 

• — ^.-\rt. 19 (1) (g) — Labour laws — Shops and com- 
mercial establishments — Limitation as to hours of 
work of employees and specification of opening and 
closing hours— Legislation is protecteil under Art. 19 
(0) — Piiniab Shops and Commercial Establishments 
Act (XV of 1958), Ss. 7 and,9 — Constitutionally valid. 

The provisions contained in Ss. 7 and 9 of the Pun- 
;ab^Shops and (^mmercial Establishmonts Act (XV of 
195S), regardingthe hours of employment of the em- 

ployi^s and the opening and closing hours of the 
establishment, cannot be said to constitute an un- 
ceasonablo restriction on the right to carry on trade or 


business guaranteed under Art. 19 (1) (g) of the 
Constitution and as such are protected by Art. 
39 (0). AIR 1901 SC 418, Foil. Ramdhandas v. 
State of Punjab, 63 Puni L R 835 : (1961-62) 20 
F J R 199 I (1962) 1 S C A 257 : (1961) 3 Fac L R 
48i (1962) 1 SCR 852: (1961) 2 Lab L J 102: 
AIR 1901 S C 1559 (1563) (Pr 8). 

Arts. 19 (1) (g) and 19 (6) — Reasonable restric- 
tion — Right to carry on trade — Order to close shop 
— Validity — (U. P« Shops and Commercial Establish- 
ments Act (22 of 1947), S. 10). 

It is only in the interests of the general public that 
a reasonable restriction can be placed upon the right 
to carry on any trade or business. W'here a person 
wants to work on every d.iy and his working in this 
manner does not alFect any one else, it cannot be 
considered to be a reasonable restriction if he is 
stopped from ea'^oing his livciiho-id. The legislature 
never intende-l to include within the orbit of the 
Shops and Commercial Establishments Act, 1947, 
those shop-k^rcper.s who had no employees and who 
worked them.selves alone. (1958) 1 Lah L J 734i 1958 
All L I 333 : 1958 All WR (U C) 465 : 1958 All (Cr) 
R 308. 


; — Art. 19 (1) (g) and (6) — U. P. Sliups and Commer- 
cial Establishments Act (22 of 19-17)— ^'alidity. 

The freedom referred (o in .\rt. 19 (1) fg) does not 
ine.jii the free^lom to carry on a trade or profession in 
u way which may he prejudicial to the pul)lic interest. 
Tlie avowed objeot of the U. P. Shops and Commer- 
cial Estat)li^h merits Act as shown by its preamble is 
to provide for ho'itlays and to regulate and lay down 
conditions of and the hours of employment in shops 
and commercial C'.tablishments. It is made applicable 
to all cases falling outside the purview of section 4 
where labour is employed. The regulation of the 
hours of work of the employees or the prescription of 
holdidays and sick leave or the insistence on the 
observance of the legislative lequireinents to keep 
proper records of attendance, fines or overtime work, 
does not deny the freeilom of profession. Its under- 
lying purpose is to prevent what is called ‘sweating 
of labour’ by p8r.sons who by nature of their position 
as employers have a dominent voice and are apt to 

use it for tiieir own benefit rather than for the benefit 
of their own employees. . 1952-53) 4 F L R 203 : 1952 
All W R (HC) 363 : 1952 All L J 409 : AIR 1952 All 
773 (775) (Pt B)(Pr 15) (DB). 


Art. 19 (1) (g) and (0)— Madras Shops and Esta- 
blishments Act (36 of 1947), S. 11 (1) — Closing of 
shops once in a week —Shop not engaging any em- 
ployee —Provision is reasonable and valid — (1958) 1 
Lib L f 734 (.Ml), Dissented from. (1959) 2 Lab L T 
257; (1959) 2 Andh W R 259 ; 1959 Mad L J (Cri 
698 : A 1 R 1959 Andh Pra 604 (605 to 607) (Pr 2). 


Arts. 19(1) (g), 19 (6) —Contravention of S. 9(1) of 
C P. Berar Act (22 of 1947) by employer— Validity 
of S. 9 (D— Amounts to reasonable restriction — 
Tests of reasonableness — Art. 19 (l){g) not contra- 
vened. See C. P 6c Berar Shops and Establishments 
Act (22 of 1947) (As Amended in 1955). S. 9 (1). i960 
Nag L J 15 (Bom 11 C). 


, l^^Labour Laws— Madras Shops and Fsta- 

hlishrnents Act —Validity -Restriction imposed by 

S. llif reasonable— Madras Shops and Establish- 
ments Act (36 of 1947), S. 11. 


The restrictions 
or of an exces.sive 
is required in the 
also been taken to 
regard to which 


in Act (30 of 1947) are not arbitrary 
nature and do not go beyond what 
interests of the public. Powers have 
exempt shops and establishments in 
public interest require that they 
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inSn days of the week. AIR 
1952 All 773, Pel. on. 70 Mad L W 62 : (1957) 1 Mad 

1 Lab LJ 524 I 

AIR 19o, Mad 144 (148, 149) (Pt C) (Prs 26 to 31). 

(g)— Mysore Shops and Establishments 
Act (2 of 1948), S. 11 (1) — V^alidity — Provision for 
weekly holiday does not offend Art. 19 (1) (g) of the 
ConsUtution, See Mysore Shops and EstablishmcLts 
Act (2 of 1948), S. 11 (1). AIR 1957 Mysore 64» 

“ fs) —Bihar Shops and Establishments 

Act (8 of 1954) as amended by Act (20 of 1959), S. 26 

^re reasonable. See Bihar 
Shops and Establishments Act (8 of 1954) as amended 
by Act (26 of 1959), S. 26 (3). AIR l9e4Patl80 (DB). 

—Art. 19 (1) (g)- Bihar Act (8 of 1954), S. 26 (2)- 
Validity of — Interest of general public — Rights 
paranteed under Art. 19 (1) (g) — If infringed. See 
Bihar Shops and Establishments Act. 1953 (8 of 1954), 
S. 26 (2). AIR 1958 Pat 442 (DB). 


freedom of employers— Not unreasonable— Tests of 
reasonableness Object is to achieve social justice — 
Section is saved by Art. 19 (6) of the Constitution. 

1960^5? S AIR 

^ r 19 (1) (I) and (g)--Industrial Disputes Act, 
d infringes Article. See Ibid, Art. 14. AIR 1957 S C 

—Art, 19 ( 1 ) (g) _ Industrial Disputes Act (1947), 
s. .1 (k) and (s) — Closure, right of — Discharge of 
workinen as result of closure-NalurS of-Ihere is 
no right to discharge-Applicability of Art. 19 (1) (g) 
ot the Constitution. See Industrial Disputes Act (1947), 
Ss. 2 (k) and 2 (s). AIR 1935 N U C (L A T 1) 6115. 

— Industrial Disputes Act 
(1J47), S, 25h Scope — It is a fundamental right of 
an employer to close down his business. (1956) 2 Lab- 

50i)"( p't FHPr 6)^ ^ 


• “ 19 (1) (g) and (61— Right to carry on one’s 

trade or business Restrictions placed on such right 
by Punjab Shops and Commercial Establishments 
Act (15 of 1958) are reasonable. 

The Punjab Shops and Commercial Establishments 
Act, 1958, comes in conflict with the fundamental 
right of a cilizen to carry on his trade, business or 
profession unhampered. Ilowever, this right is subject 
to reasonable restrictions that may be placed and the 
Act in question is certainly a piece of legislation 
which puts reasonable restrictions on the individual’s 
right to carry on trade, business or profession unham- 
pered. Ramchauder Baru Ram v. State, (1963) 1 Lab 
L J 620 I 65 PuDj L R 1 : 1963 All Cr R 39 : 1963 All 
W R (Sup) 25 : ILR (1963) 1 Punj 259 : 1963 (1) Cr 
L J 459 : il963) 1 Lab L J 620 ; AiR 1963 Punj 148 
(155) (Pt E) (Pr 19) (FB). 

Art. 19 (1) (g) and (6) -Punjab Shops and Com- 
mercial Establishments Act (1958), Ss 7, 8, 11, 12, 13, 
14, 20, 21, 30, 32 and Form B prescribed under S. 20 
(1)— Validity — Provisions not ultra vires as violat- 
ing fundamental right under Art, 19 (1) (g) — Restric- 
tions imposed are reasonable and in the interest of 
general public. See Punjab Shops and Commercial 
Establishments Act (15 of 1958), S. 7. AIR 1962 Punj 
280. 

Art. 19(1) (g)— Scope — Ajmer Act 4 of 1956 

—.Validity — Act does not offend Art. 19 (1) (g), 
Constitution of India. See Ajmer Shops and Commer- 
cial Establishments Act (4 of 1956). AIR 1939 Raj 
257 (DB), 

70 (d). Other Ads. 

• Art. 19 (1) (g) — Power to extend benefits of 

Factories Act to persons to whom Act has not been 
extended- Provision for selective application of Act 
— Bidi making establishments — Maharashtra Govern- 
ment Notification extending beneits of Act to bidi 
rollers in specified places— Constitutional validity of 
S. 85 of Act and notification — No contravention of 
Arts. Hand 19 (1) (g). See Ibid, Art. 14. AIR 1963 
S C 1591. 

• Art. 19 (1) (g) — Punjab Trade Employees 

Act, S. 7 (1)— Validity. See Punjab Trade Employees 
Act (10 of 1940), S. 7 (1). 1961 (1) Cr L J 570 : AIR 
1961 S C 418* 

71. Industrial Disputes Ads. 

Industrial Disputes Act (1947). 

• (1) (g)— Industrial Disputes .Act (1947), 
S. 25-FFF Validity — Restrictions impoied on 


“—Art. 19 (l) (g) — Industrial Disputes Act (1947), 

J in ground of infringement of Arts. 14 

and 19(1) (f) and (g) of Constitution. See Industrial 
Disputes Act (1947), S. 10. AIR 1960 Assam 39 (DB). 

-—Art. 19 (6)-Industrial Disputes Act is valid. See 

;n. .1"^* Disputes Act (1947), Pre. AIR 1954 Assam 
161 (DB). 

' J? ~ Indutsrial Disputes Act (1947), 

5. 2o-r Validity — Whether contravenes .Art. 19 (T 
(g). ‘See Industrial Disputes .Act (1947) (as amended 
by Act. 43 of 1953), S. 25.F. AIR 1955 Bom 294 (DB).- 

[Reversed on another point in AIR 1957 S C 121.] 

Art. 19 (1) (g) — S. 25F, Cl. (b), Industrial Dis- 
putes Act — Validity — Provision does not offend 
against Art. 19(1) (g) of the Constitution. AIR 1955 

Bom 294, Rel. on. 57 Bom L R 1074 ; 1955-2 Lab Lp 

501« 

Art. 19 (1) (g)— Scope -Industrial Disputes Act 

(1947). S. 36 (4) -If ultra vires. 

Section 30 (4), Industrial Disputes Act does not 
offend Art. 19 (1) (g) and is therefore not ultra vires. 
AIR 1952 Bom 296 and AIR 1953 Mad 447 and AIR 
1954 Mad 553, Foil. (1957) I Lab L J 63 i 60 Cal 
W N 648 I AIR 1956 Cal 353 (356) (Pt A) (Pr 12). 

Art. 19 (1) (g) — Standing order entitling com* 

pany to take disciplinary action for misconduct 
against workman — Validity. 

Standing Order No. 22 (8) of a company according 
to which the company is entitled to take disciplinary 
action for misconduct contemplated under Standing 
Order 23, in case there is drunkenness, fighting, 
riotous or disorderly or indecent behaviour within 
or without the factory does not offend .Art. 19 (1) (g). 
1958 Ker L T 456 : 1958 Ker L J 969 : ILR (1958) 
Ker 728 : (1959) 1 Lab L J 147 : AIR 1959 Ker 62' 
(63, 64) (Pt B) (Pr 17) (DB). 

Art. 19 (1) (g) — Industrial Tribunal — Award 

ordering compensation instead of reinstatement 
Validity — Does not violate Art. 19(l)(g). See Indus- 
trial Disputes Act (1947), S. 10. AIK 1958 Ker 13i> 
(DB). 

Art. 19 (1) (g)— Scope — Industrial EMsputes Act 

(1947), S. 25-FFF- Validity. 

The provisions contained in S- 25-FFF of the In- 
dustrial Disputes Act, 1947, do not violate the consti- 
tutional right guaranteed under Art. 19 (1) (g) of the 
Constitution, nor do they involve unreasonable res- 
triction not in the interest of general public upon- 
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that right AIR 1952 S C 190 and AIR 1958 S C 731 
and AIR 1957 SC 38, Rel. on. 1960 M P L J 841 i 
1960 M P C 510 I (1960-61) 19 F J R 77 : (1960) 1 
Fac L R 326 : 1960 Jab L J 843 ; (1960) 2 Lab L J 
543: AIR 1960 Madh Fra 307 (308) (PtB)(Pr4) 
(DB). 

Art, 19 (1) (g) — Industrial Tribunal directing re- 
instatement ot dismissed workman — No infringement 
of fundamental right — (Industrial Disputes Act 

(1947). S. 15). 

An award by an Industrial Tribunal directing the 
reinstatement of a dismissed workman does not in any 
way curtail the freedom guaranteed to a citizen (em- 
ployer) under Art. 19 (1) (g) oi the Constitution. Even 
on the assumption that a direction to reinstate a dis- 
missed workman infringes the freedom to carry on 
business, there can be no dou!)t that it would be a 
reasonable restriction on the exercise of the right in 
the interests ot the general puldic. I’o bring about 
harmonious relatioiiship between tlie employers and 
the employees in the interests of industrial peace is 
not an unreasonable restriction upon the fundamental 
right guaranteed under .\rt. 19 (1) (g). \\\\ 1953 Mad 
98 ; AIR 1953 Mad 102, RtL on ; 52 E Ed. 436. 59 
L Ed. 441. Distir g. 68 Mad L \V 58 : 1955 Mad VVN 
372 ; (1955) 2 Lab L J 470 : ILR 1955 .Mad 1201 : 
(1955) 1 M L j 240 : AIR 1955 Mad 242 (244) (Pt A) 
(Prs C. 8) (DB). 

■ Art. 19 (]) (g)— Industrial Disputes .\ct (14 of 

1947), Preamble — Act is not uuconstitution d. See 
Industrial Disputes Act (1947), Pre. AIR 1953 Mad 
102 . 

Art. 19 (1) (g) — Right to carry on business — 

Nature and extent — Award under Industrial Dis- 
putes Act compelling continuance of business — 
Validity — Industrial Disputes Act (194"), S. 10. 

Art. 10 (1) (g) gives every citizen a right to practise 
any profession or to carry on any occupation, trade 
or business. Clause (0) of the same article confers 
power on the State to impose restiictions on this 
right. So far as such restrictions are concerned the 
only question to be determined under the Consti- 
tution is whetlier the restrictions are reasonable and 
in the interests of the general public. Obviously the 
right conferred by Art. 19(1; (g) t'> carry on any 
business is not absolute. Undeniably, the S^ate has 
got the right to regulate any business, and this right 
need not be contined to “public utility business'* 
only. Businesses which are likely to prove dangerous 
to public salety or public health may be subjected 
to severe restrictive regulations. 

Where, however, a business is admittedly not a 
public utility service and which has not received 
any special consideration from the Government, an 
award made by the Industrial Tribunal appointed 
under the Industrial Disputes Act cannot direct the 
management ot an industry to continue to carry on 
any business against their will, a^ it follows from 
Art. 19 (1) (g) that if a citizen has a right to carry 
on business, he must be at liberty not to carry it on 
if he so chooses. Such an award is therefore void to 
that extent as it is inconsistent with the Constitution. 
Ca.se law referred. 65 Mad L W 269 i 1952 Mad 
W N 293 I 1952-1 Mad L J 481 : 1951.52 E J R 420; 
(1952) 1 Lab L J 364 i AIR 1953 Mad 98 (lUl, 102) 
(Pt A) (PrsO, 10, 13) (DB). 

Art. 19 — In<bistrial Disputes .Act (1947), Pre. — 

Validity — .Act if contravenes Arts. 14, 19 and 31, 
Constitution of India. See Industrial Disputes Act, 
1947, Preamble. AIR 1951 Mad 974 (DB). 
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Art. 19 (1) (f), (g) — Award without consent of 

employers — Industrial Disputes Act, 1947, S. 15. 

It cannot be said that Act 14 of 1947, in so far as 
it makes the employers bound to act in accordance- 
with the terms of an award, which was passed with- 
out the employers being consenting parties to the 
reference ar-d in spite of the p^ole^ts of the employers 
is ultra vires by reason of Art- 19 ( 1) (f) and (g) of 
the Constitution. There is no restriction on the carry- 
ing on of a trade or business by the cinema empIoyers> 
as a result of the Industrial Disputes .Act. (1951) I 
Mad L J 527 : 52 Cri L J 744 : 1951 Mad W N 445 : 
1951 Mad W N (Cri) 125 : 64 Mad L W 620 j (1951) 
52 FJR 95: AIR 1951 .Mad 191 (194) (Pt A) (Prs 4. 5) 
(DB). 

.Art. 19 — Strike — Nature of right (Industrial 

Disputes Act ( 1947 ), S. 24). 

Every strike is not illegal and the workers enjoy 
the fundamental ligfit to resort to strike whenever 
they are so pleased in order to express their griev- 
ances or to make certain demands. This fundamental 
right cannot in any way, be limited by staiiding, 
orders. Strikes are ill^gjl undtr tl>e Indian law only 
when penalties have been imposed for tlum foe 
contravention of the provisions of Ss. 22, 23 and 24- 
ol th ■ Ar ^ 1958 Cri L J 81; AIR 1958 Pat 51 (56.57, 
(Pt D) (Pr 14) (DB). 

Art. 19 (1) (g) and (6) — Reasonable restrictions— 

(Industrial Disputes Act (1947), S. 10 (3) ). 

\\ here the business of a person is not of the nature 
of public utility service nor has he taken any assis- 
tance from the Govi-rnnierit to start his business, 

interference bv the Government in the matter of the 

# 

continuance of his busine«;s cannot be deemed to be 
reasonable. 1953 R L W 569 ; ILR (1953) 3 Raj 363; 
AIR 1953 Paj 188 (192) (Pt G) (Pr 22) (DB). 

[Impliedly overruled on another point in .AIR 1963 
S C 1811]. 

Art. I9~lndustrial Disputes Act (1947), S. 36 — 

Whether violates fundamental riglits. 

No question of violation of .\rt. 19 (1) fg' is in- 
volved in the section. S. 36 docs not violate the 
fundamental right given by .Art 14 also, 1950 Kei* 
L T 121 : AIR 1951 Trav Co 203 (210, 211) (Pt E) 
(Pi 22). 

Industrial Disputes (Appellate Tribunal) Act (1950)*. 

Arts. 19 (1) (g) and 14 — Industrial Dispute.? 

(Appellate Tribunal) Act {1S;50), S. 36 (4) — Right to 
practise any profesdon — Right of an advocate to 
appear before Industrial Tribunal — Restriction under 
S.36v4) not unreasonable— (Bar Councils Act (1926', 
Ss. 9 and 148 1954 Mad W N 18 : 67 Mad L W 54 • 
(1954) 1 Mad L J 261 : ILR (1054) Mad 800 : AlK 
1954 Mad 553 (555, 556) (Prs 6, 7, 8. 9) (DR). 

Bombay Industrial Relations Act (1947). 

• Art. 19 (1) (g). (6) — Unreasonable restriction 

—Bombay Industrial Relations Act, S. 3 (18) — \*ali- 
dity. 

The fact that power is given to the industrial 
Court, which is a quasi-judicial tribunal to decide 
whether contract labour should be abolished or not 
would not make the definition of 'industrial matter' 
in S. 3 (18), an unreasonable restriction on the funda- 
mental right of the employer to carry on trade. The 
matter being entrusted to a quasi-judicial tribunal 
would be decided after giving both parlies full- 
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opportunity of presenting their case on the question 
of reasonable restiiction. The tribunal would always 
go into the reasonableness of the matter and if it 
comes to the conclusion that the mode of employ- 
ment desired by labour is not reasonable it will not 
allow it. Godavari Sugar Mills v. Kopergaon Taluka 
Sakhar Kamgar Sabha, 1 Lab L J 313 t (19fil) 

2 S C I 323 : (1961) 3 S C R : (1961) 2 Fac L R 
ISO : AIR 1961 S C 1016 (lOlS. 1019) (Pt B) (Pr 5). 

Art. 19 (1) (e)— Bombay Industrial Relations Act, 

114 (2)— V'alidity—If uoreasonable restrictions on 
right to carry on trade— Social lustice. See Bombay 
Industrial Relations Act (11 of 1947), S. 114 (2). ILR 
(1958) Bom 176. 

[Reversed in AIR 1901 S C 977.] 

Lb P. Industrial Disputes Act (1947). 

O Art. 19(6) — U. P. Industrial Disqutes Act 

1947'}, S. 2 (i) — Validity — Amounts to a restriction 
in the interest of general public with'.n Art. 19 (6) of 
the Constitution. See U. P. Industrial Disputes Act 
'28 of 1947), S. 2 (i). AIR 1964 S C 355. 

O Art. 19 (1) (g) — U. P. Industrial Disputes Act 

28 of 1947), S. 3— Government can pass order under 
Cl. (b) even after an industrial dispute has arisen — 
Clause (b) is not violative of Art. 14 of the Consti- 
tution— Order passed by the Government does not 
offend Art. 19 (^(g) of the Constitution. See U. P, 
Indu'^trial Disputes .Act (28 of 1947), S. 3. AIR 1961 

S C 420. 

• Art. 19 (1) (g) — Section 3 of the U. P. Indus- 

trial Disputes Act, 1947 is not invalid on the ground 
that it offends Arts. 19 (1) (f) and 31 of the Constitu- 
tion. See U. P. Industrial Disputes Act (28 of 1947) 
S, 3. AIR 1954 All 538 (FB). 

[Reversed on another point in AIR 1901 S C 420.] 

72. Clause (1) (g)— Illustrative examples. 

• Arts. 19 and 21 — If infringed by Madhya 

Bharat Gambling Act (51 of 1949), Ss. 6 and 8. 

The law to root out gambling cannot but be in the 
public interest, bnch a lav/ must of necessity pro- 
vide for special procedure, but so long as it is not 
arbitrary and contains adequate safeguards it cannot 
be successfully assailed. The United State of 
Gwalior, Indore and Malwa (Madhya Bharat) Gam- 
bling Act (1949) contains sufficient safeguards to 
ensure that there is no danger to any one except to 
those who are proved to the satisfaction of the Caurt 
to keep a gaming house or who can be pre.sumed 
unless the contrary be proved to be there for the 
purpose of gaming. Sections 0 and 8 of the Act are 
constitutional and cannot be challenged under 
Arts. 19 and 21 of the Constitution of India (1950). 
Krishnachandra v. The State of Madhya Pradesh, 
1963 (2) S C J 722 : (1963) 1 SCWR 574 » 1963 
Mah L J 624 I 1963 M P L T 656 : 1963 Jab L J 644 t 
1963 Mad L J (Cr) 632 t (1964) I S C R 765 : 1965 
(1) Cri L J 347 ; AIR 1965 S C 307 (310, 311) (Prs 7, 
S. 9, 10). 

• Art. 19 (1) (g) — Interference with right of 

bare management of educational institution — No 
infringement of Art. 19 (1) (f) or (g). Sidhraj'bhai v. 
State of Gujarat, 1962 Ker LT (SC) 135 i (1963) 
2 S C A 394 : AIR 1963 SC 540 (544) (Pt A) (Pr 7). 

*7 U) (g) — Central Excise 

Rules (1944). R. 8 (l)-Constitutional validity — Rule 


does not suffer from vice of excessive delegation of 
power to exempt— Notifications under— Notifications 
Nos. 74 of 1959, dated 3 1-7-1959 and 70 of 1900, dated 
30-4-1900 — V^alidity — Excise duty on cotton fabrics 
produced on power looms — Exemption granted to 
co-operative societies of weavers — No violation of 
Arts. J4, 19 (1) (f) and (g) of Constitution. See Central 
Excise Rules (1944), R. 8 (1). AIR 1963 S C 98. 

• Art. 19 (1) (g)— Banking Companies Act (1949), 

S. 38 (1) and (3) (b) (iii)— Banking Companies — Spe- 
cial law dealing with winding up— Validity — Whe- 
ther discriminatory— Provision making Reserve Bank 
sole judge to decide whether affairs of banking com. 
pany weie being conducted prejudicially to interests 

of depositors and making it mandatory for High 
Court to order winding up when* application was 
made by Reserve Bank — No violation of Arts. 14, 19 

(1) (f) and (g) and 301. See Ibid, Art. 14. AIR 1962 
S C 1371. 

• Art. 19 (6) — Bihar Preservation and Improve- 
ment of Animals Rules (1960), R. 3 — Validity — Im- 
poses disproportionate restrictions on fundamental 
rights — Held invalid to that extent. See Bihar Pre- 
servation and Improvement of Animals Rules (1960), 
R.3. AIR 1961 SC 448- 

® “““Art. 19 (6) — Bihar Preservation and Improve- 
ment of Animals .Vet, 1955 (2 of 1950). S. 3— Validity 
— U.sefulness of bulls, bullocks and buffaloes— Proper 
period — Age limit for slaughter increased to 25 — 
Operates as unreasonable restriction on fundamental 
rights of butchers — Held invalid to that extent. See 
Bihar Preservation and (Improvement of .Vnimals) 
Act (2 of 1950). S. 3. AIR 1961 SC 448. 

• Art. 19 (6)— U. P. Prevention of Cow Slaughter 

Act (1 of 1956), S. 3 — Validity — Slaughter of bulls 
and bullocks — Provisions practically putting total 
ban — Held amounted to unreasonable restriction on 
rights of butchers and to that extent void. See U. P. 
Prevention of Cow Slaughter .\ct (1 of 1950), S. 3. 
AIR 1961 S C 448. 

• Art. 19 (6) — Madhya Pradesh Agricultural 

Cattle Preservation Act (18 of 1959), S. 4 (2) (a) and 
R. 5 — \’aliditv — Slaughter ot bulls, bullocks and 
buffaloes— Conditions laid down by section — Amount 
to unreasonable restriction on butcher's rights— Held 
invalid to that extent. See Madhya Pradesh Agri- 
cultural Cattle Preservation Act (18 of 1959), S. 4 

(2) (a). AIR 1961 S C 448. 

• Art. 19 (1) (g) — Madhya Pradesh Agricultural 

Cattle Preservation Act (18 ot 1959), Ss. 5, 4 (3) — 
Validity — Slaughter of bulls, bullocks and buffaloes 
— Provisions putting an end to trade — Held invalid. 
See Madhya Pradesh Agricultural Cattle Preservation 
Act as of 1959), S. 5. AIR 1961 S C 44S. 

• Art. 19 (6) — Reasonable restrictions on funda- 

mental rights under Art. 19 — Test of reasonableness 
— “Interests ot the general public” — What amounts 
to — Rules of evidence casting burden of proof upon 
person from whom specified goods have been seized, 
to establish that they are not smuggled — Whether 
violates Art. 19 U) (f) ^^d (g) and is not saved by 
Cls. (5) and (6) — Sea Customs Act (1878), S. 178-A — 
Not constitutionally invalid. AIR 1959 Mad 142, 
Reversed; Decision of K. T. Desai J. in 62 Bom L R 
1043. Overruled. Collector of Customs v. Sampathu- 
chetty, (1962) 1 SCJ 68 : 1962 Mad L J (Cri) 1 i 
(1962) 1 Mad L T (SC) 43 : (1962) 1 Andh W R (SC) 

43 I (1962) 3 S C R 786 : 1962 (1) Cri L J 364 : AIR 
1962 S C 316 (332, 333, 334) (Pt A) (Prs 35, 36). 
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• —Art. 19 (1) (g)— Scope— Essential Commodities 
Act, S« 3 — Central Government Notification, dated 
30-7-58 — Validity. See Essential Commodities Act 
(1955), S. 3. AIR 1959 SC 626*. 

• Arts. 19 (1) (g) and 48 — Bihar Act (2 of 1956), 

U. P. Act 1 of 1956 and C. P. and Berar Act 52 of 
1949 — Validity. 

The last part of the directive principles embodied 
tn Art. 48 requires the State to take steps tor pro- 
hibiting the slaughter of the special animals and 
this directive can ojily be carried out by prohibiting 
the petitioners and other butchers (Kasais) from 
slaughtering them. There can be no o'.istake about 
the directness of these legislations vis-a-vis the peti- 
tioners and other butchers and the elftct of these 
legislations on their rights is direct and instantaneous 
as soon as they are brought into force. A 1 1\ 1950 
S C 27 . Disting. Mahomed llanif Quarevhi v. State 
of Bihar, 1958 S C A 783 : 1958 SC J 975 : (1958) 
AJacI L 1 (Cr) 727 ; (J9.59) S C B 629 : AIB 1958 S C 
731 (742) (Ft I) (Fr 17). 

• — Art. 19 (1) (g) — Bilmr Act (2 of TJ56) — 
A alidity — (Bihar Freservation and iniprovcuienl uf 
Animals Act (2 of 1956). Freainbk* and S. 3). 

The Bihar Act in .so far as it prohibits ilje slaughter 
of cows of all agC' and c d ves of cows and caK vS 
of ljullaloe'' male and tenule, is conslitutio/KiIlv 
valid aiid in far as it totally prohibits . 
slaughter of sIu‘-huijaloe^. breeding bulls and v.'OiK- 
brg bullocks (cattle and t)uff.d )), uicbout pre'^cribing 

•any test or requirement as ii> their age or uselul^'Css, 
it i.ntringes the right-, of the petitioner'** tl)utchiTs; 

under Art. 19 (l)lg) an 1 is to that extent vmd. 
Mahomed llanif ^Pu^^c^bi State of Idhar. Bt-as 
3 C A 7S3 ; 1938 SCI 975: (1958) Mad L J (Cr) 
727 : 1959 S C B 629 , Alii 1958 S C 73i (755, 756) 
(Ft K) (Ff 45). 

• Art. 19 (1) (g) — V. F. Act (1 of 1956) — 

5 nlidity. 

i'he U. F. Act is constitutionally valid in so far 
as it prohil)its the slaughter of covs of all ages 
and calves of cows, male and (einale, but in so far 
us it purports to totally prohioit the slaughter (d 
breeding bulls and working l)ull(icks without pie- 
scribing any test or requirement as to their age or 
usefulness, it offends against Art. 19(l)(e)and is to 
that e.vtent void. Miliomed Hatjif Ouaredii v. State 
of Bihar. 1958 S C A 783 : 1958 S C J 975 : (1958) 
Mad L J (Cr) 727 : (1959) 8 C B 629 : ^lU 1958 8 C 
731 756) (Ft L) (Fr 46). 


gambling. State of Bombay v. R. M.D. Chamarbaug- 
VN'ala. 1957 S C J 607 : (1957) 2 Andh W B (SC) 87 i 
(1957) 2 M L j (SC) 87 : (1957) M L J (Cr) 558 (SC) t 
AIB 1957 S C 699 (7l8to 722) (Ft H) (Frs 36, 42, 43, 
44. 46. 47). 


• — ‘.Art-S. 19 (1) (g) and (G) and 301 — Protection of 
iaw'^ui trading activities — Fersuns carry ing gambling 
competition., — Bight to protection under Art. 19 (1) 
(y)— (Fr* 2 e Competitions Act (42 of 1955), Ss. 4, 5, 
20— Bides under 5 . 20. Br. 11, 12). 


Trade and commerce protected by Art. 10 (f) (g) 
and Art. 301 are only tl'iose activities winch cou'd be 
regarded as hiv.dul trading activities. As gambling 
is »io' trade but re> extra commercium. it docs not tall 
witliin the purview uL those .Vrticles. 1 ieiice as regards 
giiubliijg competitions, tlic petitioners umJ m Art. -32 
cannot seek the protection of Art. 19 (1) i,g), and the 
question whether the rc^trict.o.is enacted in Ss. 4 
and 5, 1 ri^e Competiti-.ms Act. 1935 and ilr. Hand 
12 frame:' under 8 . 20 are ieasohal)lc :jiiJ iti the 
ititr''L>;s tb tlie pul)liv within Art. 19(H) ,1 )es not 
tlu''ch), - a.'i i' for consider ition. Civil .Apm-a! No. 
134 o* 195(1 . Si .)■ I* ol ). Cli'.'iiiarbaugw alia V. L’nion of 
inr!ii. 59 Bom C R 973 : (l!'57) 2 M C j (SC) 76: 
1957 S C: I 593 : (1937) M L | tCr) 547: ' 5 957 ' 2 
Andhra \V B 76: (1957) MI (. 63(» : 19.3V SC A 
912 : 1957 8 C B ■)30 i.VIB J957 S C 628 (631) (Ft A) 
(Fr 4). 


• ■; — Arts. 19 (1) (g) onci ((>) — Scope ami Applica- 
inlity — Fri/c Competitions involving substantial skill 
— Be trictions eii. uhetlur saved by AiL. 19 (6) — 
J’ri/e Caimpetitions Act (42 ot 1955), Ss. 4. .5, 20 — 
Buies Ui def 8 . 2(1, lir. j 1 . 12). 

Even asMimin? that tlie Act applies to prize corn- 
p'-tilions which involves sut-staaliai skill, they are 
biisuiC'-; .jctiviiics the protection of wdiich is guaran- 
teed by Alt. 19 [i (g-. 1 he restrictions imposed by 
Ss. 4 ami 5 of the Act and Ur. 11 and 12 framed 
undrr S. 2(f in respect ot ^uch competitions are not 
M .i.ionaidc ^edriction^ i.nacteJ in tlic public interest 
and as sucli are not sav-d by Article 19 (d;. (L'hamar- 
bangwalla v. Union -d In li.i. 59 Bom J, {{ 973 ; 
(1937) 2 MU] (S C) 76 : (1957) S C J 593 : (1957) 
M L I ((,r) 547 : (1957) 2 Andhra W B (SC) 76 • 
(1957) MFC 630: (1957) S C A 9 1 2 : 1957 S C B 
930 : AIB 1957 S C 628 (631) (Ft B) (Fr 5). 


® Art. 19 (]) (g)— Aimer Laws Uegulation (1877). 

S. 40 -lodes under B. 1— X’alidity— Suo-rule' . 1) toi 4) 
of B. i are invalid. See Ajmer Laws Begulation (3 of 
1877;, S. 40. AIB 1955 SC ISS. 


• Art 19 (1) (g) — C. F. and Berar Act (52 of 

1949) — \ alidily (C. P. and Berar (\nimal Preser- 
vation Act (52 of 1949)) (as amended by M P Acts 23 
of 1951 and (10 of 1956). S. 4). 

The C. P. and Berar Act is constitutionally ' jl I 
in so far as it prohibits the slaughter of cow'S of ai. 
ages and calves of cows, male and female, l:)ut it is 
void in so far as it totally prohibitis the slaughter of 
breeding bulls and working bullocks without pres- 
cribing any test or requirement as to their age or 
usefulness. 'I he Act is valid in so far as it regulates 
the slaughter of other aninuls under ccrtdicites 
granted by the authorities Tnentioncvl therein. Maho- 
med llanif Quaresfii v. State of Bihar, 1958 S C A 
783 : 1958 8 C I 4)75 i (19.58) Mad L« J (Cri; 727 : 
1959 SCB 629: AIB 19.58 SC 731 (756) (Ft M) 
(Fr 47). 

Art. 19 ( 6 ) — Scope of Bombay Lotteries and 

Brize Competitions Control and Tax Act (54 of 1948) 
— Validity— Whether violates Arts. 19(1) (g) and 301. 
“•Act does not purport directly to interfere wdth trade 
and commerce — It controls and restricts betting and 


.Arts. 19 (1) (g) and ( 6 ) — i*rize competitions — 

Bestrictiuns on entries* and prizes offered— Bestric- 
tions are reasonable and in public intertst— Prize 
Competitions Act (1955). S. 4 — Provision saved bv 
\rt. 19(6). 

While laying down the reasonability or unreason- 

aoility of the restriction, tt»e C()’:rts must lake a 
liberal view and should not proceed wiUi the solo 
intention to find fault in the enactment. It one sciiool 
ot thought couKHn go ■‘d faith place the restriction, 
it must be held to be rea'^on ible ttiough another class 
of persons may take a co.ntrary view and may not 
impose any such re^'.triclion. 

Prize competitions kindlegambling outlook among 
people and induce them t(^ submit entries far in 
excess of their mean'*, if, therclore the prizes ollered 
and the number of entries permitted, is restricted to a 
.smaller number, the restriction so imposed is not only 
reasonable but is also in the interest of the public. 
The prohibition containeii in S. 4 of the Act is* 
therefore within constitutional limits and is valid' 
1964 All L J 581 : 1964 (2) Cri L J 632 : AIR 1964 
All 572 (574) (Ft B) (Frs 6 , 10, 11). 
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Art. 19 (1) (g) —Suppression of Immoral Traffiic 

in Women and Girls Act (1956), S. 20— Constitutional 
Validity — Provision abridges fundamental rights 
guaranteed under Art. 19 (1) (d) and (e) and infringes 
Art. 14 - It does not however violate Art. 19 (1) (g) — 
Constitution of India, Arts. 13,14 and 19 (,1) (d), (e) 
and (g). See Suppression of Immoral Trallic in Women 
and Girls Act (19-6\ S. 20. AIH 19G3 All 71. 

[Reversed in AIR 1964 S C416.] 

Art. 19 (1) (g) — Essential Services Maintenance 

Ordinance il960b S. 2 (1) (b) — Does not make un- 
reasonable inroad into fundamental right under 
Art. 19(D(gt— See Essential Services Maintenance 
Ordinance (1960), S. 2 (1) ^b). 19G2 (1) Cri L j 629 
(All). 

Art. 19 (1) (g) — Electricity Act >1910\ S. 37 — 

Rules under R. 45 — Notification under— U. F. Govt. 
Notification No. 877/E 1-86-1938, D/- 2 6-1942, Cl. 21 
— Cl. 21. violates Arts. 14 and^lO (11 (g) of the Consti- 
tution. See Electricity .^ct (1910 ', S. 37. A I R I960 
All 87. 


Arts 19 and 226— Deprivation of right — Certifi- 
cate for profession of guide— Cancellation— Effect. 

\ person can carry orr his profession of guide 
whether any certificate from the Superintendent of 
Police is held or not by him. The certificate is in the 
nature of a testimonial of good conduct granted to 
him by the authorities. No person can claim as of 
right that a certificate shall be granted to him or that 
any certificate once granted to him shall be continued. 
There is no right either with respect to it. It was not 
necessary for the Senior Superintendent of Police to 
have given an opportunity to the petitioner or to hear 
him before cancelling the certificate, more so because 
its cancellation in no way affected the right of the 
petitioner to carry on the profession of a guide. AIR 
1959 All 573 (574) (Prs 4, 5). 


^Art. 19 (1) (g)— Restrictions'.on tlie trade or pro- 
fession of prostitutes — \'alidity of — Suppression of 
Immoral Traffic in Women and Girls Act (1956). 
S. 20. 

The work of a prostitute is a profession, occupa- 
tion or trade within the meaning of Art. 19 (1) (g) of 
Constitution of India and the Suppression of Immoral 
Traffic in Women and Girls Act of 1950 has imposed 
restrictions on the same. But those restrictions cannot 
be said to have the effect of prohibiting the carrying 
on of the profession or trade of a prostitute. Ss. 3 to 
10, 12, 18 and 20 are penal in character. But none 
of them has the effect of stopping the profession 
or trade of a prostitute altogether. Upon an examina- 
tion it is clear that although there may be some 
substance in the complaint as to the unconstitution- 
ality of S. 20 and S. 4 (2) the provisions of the other 
sections are not unreasonable. As Ss. 20 and 4 (2) can 
bo severed from the rest of the Act the entire Act does 
not fail because these two sections may be unconsti- 
tutional. 1959 All Cr R 427 : 1959 All W R (H C) 
509 j AIR 1959 All 57 (59,60,61.66,07) (Pt B) 
(Prs2. 3. 4.20). 

[Overruled in AIR 1904 SC 410.] 


Art. 19 (1) (g)— Bye-law prohibiting slaughter 

of animals, 

The bye-law framed by the Town Area Committee 
of Amin Nagar Sarai on 23-3-48 prohibiting slaughter 
of animals and sale of their meat dees not contravene 

Art. 19 (1) (g). AIR 1952 All 753 (FB), Foil. 1958 Ci 

L J 115 (117) (Pt H) (Pr 17) (All). 


Art. 19 (1) (g)-*Abducted Persons (Recovery and 

Restoration) Act (65 of 1949), Preamble— Act is not 
inconsistent with Art. 19 (1) (d), (e) and (g). See 
Abducted Persons (Recovery and Restoration) Act 
1949, Preamble. AIR 1953 All 613. 


Art. 19 — Prevention of Food Adulteration Ac^ 

(1954), S. 10 — Validity cannot be attacked— Resbic- 
tion reasonable. See Prevention of Food Adulterabon- 
Act (1954), S. 10. AIR 1964 Andh Pra 501. 

“ ^^/\rt. 19 (1) (f) and (c), (5) and (6) — Andhra 

Prad_esh Notification, G. O. Ms. No. 1376, Revenue^ 
p/ 5-9-1962 — Restrictions imposed by Notification 
in respect of Chloral Hydrate are reasonable and in 
the interest of general public -Notification cannot be 
challenged as violative of rights under Art. 19 (1) (f) 
and (g). (1964) 1 Andh L T 285 : A I R 1964 Andh 
Pra 430 (433) (Pt D) (Pr 13) (DB). 

-—Arts. 19 (1) (g), 19 (5) and 19 (6) — Suppression 

fjj'nioral Traffic in Women and Girls Act (1956)>. 

Constitutional validity — S. 20 does not offend 
Art. 14 or Art. 19 (1) (d), (e) and (g) read with \rt. 19- 
(5) and (6) of the Constitution of India — See Suppres- 
Immoral Traffic in Women and Girls Act 
(19o6), S. 20. A I R 1964 Andh Pra 400. 

^1) (g)» (6) — Section 99A, Criminal 
Art. 19 (6) — (criminal P. C. 

(1898), S.99.A). 

(^^?*[riasankaram, J.) Preventing a book. seller from 
publishing a matter which has the effect of disrupt- 
ing the public order is clearly no more than impos- 
ing a reasonable restriction on the exercise of his^ 
right to carry on business. Section 99* A does not 

any of the rights guaranteed by Art. 19 of 
th^e Constitution. N. Veerabrahmam v. State Andh Pra., 
1959 Andh L T 575 ; (1959) 2 Andh W R 269 : 1959 
Mad L J (Cri) 703 : 1959 Cri L J 1280 : A 1 R 1959 
Andh Pra 572 (582, 583) (Pt I) (Pr 53) (SB). 

[Overruled on another point in AIR 1962 S C 1662.] 

~Art. 19 (1) (g) and (f) — Madras Act 29 of 1949' 
— Constitutional validity — If violates Ait. 19 (1) (f) 
and (g). See Madras Essential .\rticles Control and 
Requisitioning (Temporary Powers) Act (29 of 1949) 
(As Amended by Andhra Act 1 of 1055). A I R 1959 
Andh Pra 538 (DB). 

• Art. 19 (1) (g) and (f) — Search of premises 
or person and seizure of documents, books etc,, or 
property belonging to Iiim — Constitute invasions of 
iundamental rights-hicome tax Act (1922). S. 37 (2) 

Validity — Section is unconstitutional being viola- 
tive of .Art. 19 (1) ^g) — Section does not amount to 
reasonable restriction within Art. 19 (6) — Per Majo- 
rity. S. Doongarmal Agency v. K. E. Johnson, (1964) 
52 I T R 637 : A I R 1964 Assam 16 (19, 27. 39, 40, 

4 4 48. 50) (Pt B) (Prs 72, 107, 170, 176, 197, 204, 
2 L)d) (FB). 

’Art. 19 (1) (e) and (f) — A'illagcrs holding 
market on land belonging to Government — Permis- 
sive user— District Council taking over management 
of market and right to collect tolls under Act — No 
infringement of fundamental rights under Art. 19 
(1) (g), or Art. 19 (1) (()- (United Khasi Jaintia Hills 
Autonomous District (Management and Control or 
Markets) Act (5 of 1953). 

The land on which the market was held belonged 
to the Government. At do point of time the villagers 
acquired any interest in the land. The Government 
permitted the villagers to hold market on the lana 

and to levy and collect tolls from those who carneci 
on business on that land. The Government retainea 
full control o\ er the affairs of the market and also 
reserved to itself the right of stopping villagers irom 
holding the market and levying and collecting tolls. 
This indicated that the right which the fif ’ 

quired was only permissive and the ownership ot the 
market vested in the Government which owned th©^ 
land. Under the United Khasi laintia Hills Autonom- 
ous District (Management and Control of Markets) Act 
(5 of 1953) the District Council took over the manage- 
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fnent oE the market. In a writ petition for the issue of 
^rtiorari by the villagers : 

Held, that the villagers could not be said to have 
any common law right in the land to hold market 
which might be regarded as a propsriy and the ques- 
tion of applicability of Art. 19 (1) (1) and Art. 31 of 
the Constitution would thus not arise. 

Held, also that since the District Council had in no 
way restrained the villagers from selling their goods 
on the land and they had still right to carry on their 
business on the land and the District Council had only 
taken over the management of the market and the 
right to levy and collect tolls, it could not be said 
that any right of the villagers to carry on business 
conferred by Art. 19 (1) (g) had been infringed by the 
Impugned order. 

Held further even assuming that the right claimed 
by the villagers was a right to carry on business and 
Art. 19 (U (g) of the Constitution was attracted, unless 
^hey were able to establish that the Act under 
which the District Council exercised its right was 
ultra vires, the order passed by the District Council 
in the exercise of its powers under the Act could not 
give any right to the villagers to get a relief under 
Alt 220 of the Constitution. ILR (1960) 12 Assam 26. 

-—Arts. 19 (1) (g), 14 -Arms Act. S. 18 (b)- Whe- 
ther contr^enes Arts. 14 and 19(1) (f ) and (g) of the Con- 
stitution (Quaere). See Arms Act, S. 18 (b). AIR 1955 
Assam 183. 

iTnZT'V* n ^ ^ ^ <2) — Notice 

under 11, Press (Objectionable Matter) Act by 

by Legal Remem- 
S. 11. See Press (Ob- 

~ Customs Act (1878), 
o. |'0“A Section does not contravene fundamental 
rights under Art. 19 (1) (f) and (g) and is not invalid 

^2 Bom L R 684 : 1961 (1) Cri L I 229 : A I R 1961 
Bom 48 (55, 56) (Pt E) (Pr 23). ^ ‘ 

l^egistration Act (1908), S. 80-G 
(W. B.)-Rules undei R. ll-Validity-Rule does not 
infringe fundamental right of licenced deed writers 
guaranteed under Art. 19 (1) (g) and does not violate 
Art. 14 — No discrimination between two classes of 

« Rn Begistratioii Act (1908), 

S. 80-G (W. B.). A I R 1963 Cal 124. 


Act 


and 19 (6) -Essential Commodities 

(19o6j, S. 3 (1) — Validity — No excessive delega- 
tion without guides — Clause imposes reasonable res- 
triction within Art. 19 (6) of CoustituMon. See Essen- 
tial (^mmodities Act (1955). S. 3 (1). 1963 (1) Cri 
L J 49 : A I R 1963 Cal 61. 

~ Calcutta Port Act (3 of 1890), 
o. iLo — Stevedores — Licenses issued to — Byedaws 
under— Bye-law 4 A— Calcutta Dock Woikers (Regu- 
lation of Employment) Scheme, 1950. Cl. 15 (1) (c) — 
New Bye-law 4.A is invalid having not been framed in 

with S. 120-OId Byo-la w and Cl. 15 ( 1) (c) 
Scheme are also invalid being violative ot 
* (1) (g) of the Constitution. See Calcutta Port 

Act (3 of 1890), S. 120. A I H 1961 Cal 3C5. 

[Reversed in A I W 1902 Cal 530.] 

-/'Cl (lopl), S. 17— Appointment as police officer 
^ oot contravene Arts. 19 (1) (g) 

Cat 36.5 ^ (d). See Police Act (1801), S. 17. AIR 1958 

~~Art. 19 (0)— Prescribing forelgn qualiScation does 

extra-territorial operation of law. AIR 
1955 N U C (Cal) 5922. 

Clinical Establishments Act 
150 of 1950)— Rules framed under Rule 11(11) 
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Prescribing foreign quali6cation — Discrimination 
between citizen possessing foreign qualiBcation 
and citizen not possessing same, See Ibid, Art 14 
AIR 1955 N U C (Cal) 5922. 

IT f (fi)— West Bengal Clinical 

Establishments Act (56 ot 1950)- Act does not infringe 

Constitution. AIR 1955 N U C (CM) 

7. (g)— Validity of West Bengal Clinical 

Establishments Rules (1951) (as amendel by Notiflca 
tion No. 2210/2.A - 9/52 - 9.8-1952). R. U (iR) (c)'. 

Establishments Act (50 of 
1950), S. 9. AIR 1954 Cal 571. 


—Arts. 19(1) (g) and 19 (6) — West Bengal Clinical 
Establishments Act (1950) — Constitutionality. See 
W est Bengal Clinical Establishments Act (58 of 1950) 
AIR 1954 Cal 138. 

^g) — Regulations under S. 25, Uni- 

versities Act do not violate the Article. See Univer- 
sities Act (1904). S. 25. AIR 1953 Cal 783. 

- — Art. 19 (1) (g)— Essential Supplies (Temnorarv 

Powers) Act(1940),S.3 (2)(c)(d).(h).(i), and (j) are 

valid. 57 Cal VV N 39/ i A I R 1953 Cal 54S (536) 
(PtF)(Prs33,3G}. Pob) 

Art. 19 (1) (g)— Keeping police watch over busi- 
ness activities of a person — If breach of his f unda- 
mautal right. 

To keep a watch over the activities of a particular 
baths and massage clinic by the posting of policemen 
in plain clothes near about the premises where such 
business is carried on to see whether any unlawful 
acts are being committed in the said premises, will 
not amount to a breach of the fundamental rights of 
the persons who carry on such business of baths and 
massage clinic. 1952 Cri L J 345; I L R (195-7) 1 Cal 
94 lAlR 1952 Cal 137 (13S. 139) (Prs 10, 11). 

15-West Bengal Hindu 


Social Disabilities Removal Act (1943), Preamble- 
Validity of Act — Does not contravene Art. 19 (1) (rr) 
See West Bengal Hindu Social Disabilities Romoval* 
Act (37 of 1948), Pre. AIR 1951 Cal 167 (DB). 

n* }?^ (e)- Companies v\ct (1949), 

S. 3o-B (1) (b) — Irovision for previous approval 
of Reserve Bank being in the interests of depositors 
and general public, restrictions imposed are reason- 

n • Banking Companies Act 

(1949), S. 35-B (1) (b). 1964 Ker L J 1150 : (1965) 
35 Com Cas 299 : AIR 1966 Ker 6. ' 

(61-Banking Companies Act 

flnm ’..o 7 Pfpliibiting private bankers 

from receiving deposits withdrawable by cheque- 

reasonableness under 

Art. Xu (0). 

The provisions of the Banking Companies Act 
clearly indicate that the object of the Legislature was 

o control the business of banking. It was essential 
that certain restrictions had to be imposed on the 
receipt of deposit.? by private banks. Even the 
restrictions imposed by S. 49.A do not in any wav 
interfere with the private bankers’activity to carry on 
their banking business in other respects. The onlv 
restriction that has been -placed is to prohibit thn 
receipt of deposit of money withdrawable by cheoup 
No restriction or prohibition has been placed by 
S. 49-A in respect of receipt of deposits of monev 
repiyable by draft, order or otherwise. ^ 

Section 49 A insofar as it prohibits private bankers 
from receiving any deposits from the public withdraw 

able by cheque, amply satisfies the test of reasonable' 

restrictions in the interests of the general niiblic 
under Art. 19 (6) of the Constitution. A I R 1950 c p 
300 and AIR 1960 S C 430 and (1952) S C l 2«. 
(1952) 2 Mad L J 135; A I R 1953 S C 196 and AIR 
1900 S C 468 and A 1 R 1961 Mad 8, Rel on I L r 
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(1961) 1 Ker 551 : 1961 Ker L J 725 : AIR 1962 Ker 
267 (282) (Ft B) (Prs 111, 112). 

Art. 19 (1) (g) — Banking Companies Act (1949), 

S, o8 (3) (b) (iii) — Provisions of, though affect tunda- 
mental rights granted under Art. 19 (1) (f) and (g) 
of the Constitution are saved by Cls, (5) and (b) of the 
Article. See Ranking Companies Act (1949), S. 38 (3) 
(b) (iii). AIR 1961 Ker 26S. 

Art. 19 (1) (g)'— Travancore Education Code 

(1909 M. E.), R. 146 .a) — Madras Grant-in-aid Code, 

R. 2— Madras Elementary Schools Rules, Part II, 
Chap. 1, H, 14- Grant-in-aid — Legal right to — Effect 
of on right under Art. 19 tl) (g) — Discriination. See 
Travancore Education Code (1909\ R. 146 ta). A I R 

1958 Ker 290. 

Art. 19 (1) (g)— Custom giving exclusive right to 

some chamars to take carcasses ot animals dying in 
village— Custom violates Art. 19 (1) (f) and (g) — 
Custom is void and unenforceable. 1902 Jab L J 58 : 
1962 M P L j (Notes) 115 : AIR 1962 M P 275 (276) 
(Prs 12, 13). 

Art. 19 (1) (g)— M. B. Krishi Udyogi Pashu 

Rakshan Vidhan (41 of 2006 Smt.)— Validity — Act is 
not ultra vires— prosecution for slaughter of cows 
and calves is valid. See Madhya Bharat Krishi 
Udyogi Pashu Rakshan Vidhan (41 of 2006 Smt.), 

S. 6. 1961 M P L J (Notes) 217. 

Art. 19 (6)— Drugs Act (23 of 1940) (as amended 

by Act 11 of 1955), S. 18 (a) (iii)— Validity— Right of 
purchasers to know what they purchase — Require- 
ment of S. 18 (a) (iii) to indicate ingredients on 
container— Held reasonable restriction— Amendment 
held valid. See Drugs Act (1940) (as amended by Act 
11 of 1955), S. 18 (a) (iii). AIR 1960 Madh Fra 389. 

Art. 19 (1) (f)and (g)— Printing and publishing of 

school text books by Government — Right of private 
publishers under .Art. 19 (1) (f) and (g) not affected. 

1959 M P L J 525 : 1958 M P L J (Notes) 132 : 1959 
M P C 485 : 1959 Jab L J 498 : A I R 1959 M P 183 
(186) (Ft B) (Pr 14) (DB). 

Arts. 19 (1) (g) and 301— Scope— Madhya Bharat 

Customs Regulation Ordinance (8 of 1948)— NotiBca- 
tion No. 7 of 1948, dated 14-8-1948 — Validity — If 
contravenes Art. 19(1) (g). See Madhya Bharat Customs 
Rezulation Ordinance Smt. 2005 (No. 8 of 1948), S. 9. 
1958 Cii L J 181 : AIR 1958 Madh Pra 33 (DB). 

Art, 19 (1) (g)— Scops— State publishing text- 
books — If infringement of fundamental right. See 
M. P. Secondary Education Board Act (12 of 1951), 
S. 18. 1958 M P L J (Notes) 132. 

Art. 19(l)(g) and (6) — C. P. and Berar Muni- 
cipalities Act, S. 99 (2), if violate, fundamental 
rights. 

Sub-section (2) of S. 99 of the C. P. and Berar 
Municipalities Act, 1922 does not give the executive 
authority an absolute power to refuse sanction. One 
of the conditions on which sanction can be relused is 
that the construction of the building should not be 
against the interests of the residents of the locality. 
The sub-section therefore is not in contravention of 
Art. 19 (6) of the Constitution. The restrictions im- 
posed are reasonable restrictions. 1957 Jab L J 86 : 
1957 M P C 32 : AIR 1957 Madh Pra 50 (51. 52) 
(Pt A) (Prs 6, 7). 

Art. 19 (6)— Resolution of Port Trust Board “to 

take over export cargo and do the landing on .shore” 
is not ultra vires— Provisions of Art. 19 (1) (g) not in- 
fringed — “State’* in Art. 12 includes “Local autho- 
rity . See Madras Port Trust Act (2 of 1905), S. 39. 
AIR 1961 Mad 234 (DB). 

Arts 19(1) (g) and (b) and 14— Madras City Police 

Act(3of 1888),S. 41— Validity. See Madras City Police 
Act (3 of 1888), S. 41. AIR 1959 Mad 63. 

—Arts. 19 (1) (g). 14— Violation of — Special per- 


mission granted to certain cooperative societies to 
export quantities of dry chillies. (Imports and Ex- 
ports (Control) Act (1947), S. 3) — (Exports (Control) 
Order (1954), Cl. 7). See Ibid, Art. 14. AIR 1958 Mad 
218. 

—Art. 19 (1) (g)— Scope — Income-tax Act (1922)^ 
S. 42 (1)— \'alidity of. 

Though S. 42 (1) of the Act does in effect impose a 
vicarious liability ou the agent of a non-resident prin- 
cipal to be assessed to tax leviable on the income of 
the non-resident principal and to pay the tax so- 
assessed and that prima facie constitutes a restriction 
on the agent’s right to carry on his business, that res- 
triction is not outside the purview of Art 19 (8). The 
agent pays the tax, but the real liability discharged 
by that payment is that of his principal, who is no- 
doubt not resident in the taxable territories. The im- 
position of liability to tax on the income of a non- 
resident principal cannot obviously be an unreason- 
able restriction on the right to trade, either of the 
principal or of his agent. The imposition of that 
liability on the agent not to the exclusion of the 
principal, but normally where the non-resident prin- 
cipal cannot be reached at all, cannot be viewed as 
an unreasonable restriccion placed on the right of the 
agent to engage himself in the business of his choice. 
Section 42 (1) shifts the incidence of tax to the agent 
in the circumstances mentioned therein. To that extent 
it provides the machinery for the levy and collection 
of the tax lawfully due. That does not constitute any 
unreasonable restriction on the rights of the agent. 
Section 42 (1) does not violate the Fundamental right 
guaranteed by Art. 19(I){g). 70 Mad L W 755; (1957) 

2 Mad L J 421 : (1958) 33 I T R 154 : I L R (1957) 
Mad 1186: A I R 1958 Mad 1 (6. 7. 8) (Pt D) (Prs 27, 
28, 32. 33) (DB). 

Art. 19 (1) (g) and (6)— Madras Cultivating Ten- 
ants’ protection Act is not repugnant toArt.l9(l)(g). 

The freedom guaranteed by Art. 19 (l)'(g) is not on© 
to carry on an occupation or business in any parti- 
cular place, but the clause is designed to ensure that 
no unreasonable fetters shall be imposed if one wer© 
minded to engage one-self in it. The right of an 
owner personally to cultivate his land is not a right 
to carry on an occupation but only a right to holder 
enjoy the property. This apart, there is no restric- 
tion on his right to carry on business as an agricul- 
turist because he can still carry it on provided ho 
can acquire land on which to do so. The impugned 
Act is not, therefore, repugnant to Art. 19(1) (gk 
70 Mad L W 221; (1957) 1 Mad L J 307: 1 L R (1957) 
Mad 571 ; A I R 1957 Mad 333 (337) (PI C) (Pr 20) 
(DB). 

Art. 10 (1) (g) — Section 16 (3) (a) (ii), Income-tax 

Act does not otfen'l Art. 19 (1) (g). See Income-tax 
Act (1922), S. 16 {3)(a)(ii). AIR 1954 Mad H20 (DB). 

Art. 19 (6) — Imports and Exports (Control) Act 

(18 of 1947). 8. 3 — Restrictions on export trade issued 
— Validity — Restrictions are reasonable within the 
meaning of Art. 19 (6), Constitution of India and aj© 
valid. See Imports and Exports (Control) Act (1947), 

S. 3. AIR 1952 Mad 840. 

Arts. 19 (1) (g), 25 and 13— Ruler granting exclu- 
sive right to person to practise priesthood in certain 
villages — Order is not a grant but has a force of law 
and offends against Art. 25 and becomes void. See 
Ibid, Art, 13. AIR 1960 Manipur 34. 

-Arts. 19 (1) (g) and 226— Right to trade iri beef 

— License granted to petitioner by Municipality oo 
certain conditions — Cancellation of license without 
any allegation or proof as to breach of conditions — 
Opportunity to show cause not given to petitioner — 
Fundamental right to trade is violated by such can*- 
cellatioD— Order quashed. 
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The right in trade in beef, as in any other commo- 
dity is without doubt, a fundamental right guaranteed 
by Art. 19 (1) (g) of the Constitution. But such right 
can certainly be subjected to reasonable restrictions. 
AIR 1958 S C 731, Rel. on. The right to trade in beef 
being a fundamental right, the cancellation of a license 
granted thereof should be made ou some reasonable 
ground and no ground can be considered reasonable 
unless the licensee is given an opportunity to show 
cause against the charges levelled against him. An 
arbitrary power to cancel a license cannot be consi- 
dered as a reasonable restriction on the right to trade. 
The reasonable restriction provision not only governs 
the conditions to be imposed but must be held to 
apply also to the conditions relating to the cancella- 
tion of the license. If absolute pawer is granted to 
any authority to cancel a license granted in resp-.-:H 
of a trade, then, the contents of the fundamental 
right under Art. I9(i)(gi would become illurorv. 
Where the license to trade iii beef granted to the 
petitioner by tlie Municipality was cancelled by it 
apparently to respect tiie sentiments of tlie Hindu 
public of the locality and there was neither any 
allegation nor enquiry nor proof as to the violation 
of conditions of license by the peticiont-r who \sas 
not given any opportunity to show cause, the order 
cancelling the license has to be quashed umler 
Art. 226. A 1 B 1905 Mys 2S1 {2S2, 283) (l*rs 4. 5. (d 
(DB). 

Art. 19 (1) (a) and (g) — Election to Central Connei! 
of Institute of Cliartered Accountants of Itidii-i ro 
hibition imposed by Notification against canvj'isi.'ig 
of votes by visiting places of Dusiness ()r residence ot 
votep or in any other manner — No in>rejs»>nab!c rt *- 
triction on any fundamental right (1964) 1 Cum L J 
289 : Ain 1965 Mys 112 (116) {Vt B) (Br 5) (DB). 

Art. 19 (1) (g) — Mysore Town Municipalities 

Act (21 of 1951). S 150 (2; — Validity — Does not 
infringe .\rt. 19 (1) (g) of the Constitution. See Miuii- 
cipalities — Mysore Town Municipalities .\ct (21 <)l 
1951), S. 150 (2). I L R (1961) Mys 572. 

Arts. 19 ( 1) (g) and 226 — Hyderabad \gricultiiral 

Markets Act (2 of 1339-r), S. 5— Uule s under H. 40 — 
Tax and fee— Distinction- Petitioners having oil mill 
at R — Petitioners purchasing groundnut from other 
places for their own use — Levy of fee on groundnut 
by Market Committee of R— Legahtv. See Hvderahad 
Agricultural Markets Act (2 of 1339-1‘), S.’o. AIR 
1960 Mys 73. 

Art. 19 (6) — Madras District Municipalities 

Act (5 of 1920), S. 249 (3) — Consritutional validity. 
See Municipalities — Madras District .Municipalities 
Act (5 of 1920), S. 249 (3). (1959) 37 Mys L J 613. 

Art. 10 — C. P. Municipalities Act, S. 140 — 

Exercise of power — Opening slaughter house is dis- 
cretionary — Municipal Committee closing clown 
slaughter house for beef and cancelling license for 
same — No interference under Ait. 220. 8e» Munici- 
palities— C. P. Municipalities Act, S. 140. (’51) 1951 
Nag L J (Notes) 112. 

Art. 19 (1) (f) and (g)— Ori-S^a Timber and Forest 

Produce Transit Rules (1958), Hr. 4 and 6— Constitu. 
tionality — Rules do not oflend Art. 19 (1) (I and (g) 
or Art. 301. 29 Cut L T 150 : I L R (1962) Cut 59 : 
AIR 1963 Orissa 24 (26,27) (Pt C) (Pr 8) (DB). 

-ppArt. 19 (1) (g) — Order requiring compulsory exhi- 
bition of approved films of certain minimum length 
constitutes a serious encroachment on the right of the 
holder of license for running cinema under Cine- 

Act 1918 to carry on his business. A I R 

ni 1?,9 ^"oll. — (Cinematograph Act (1918), 

Cl. e (a) ). AIR 1955 N U C (Orissa) 6085. 


Aft. 19 (1) (g) — Restriction on cinema hours in 

the interests of public peace, imposed throughout 
the district without distinction or discrimination. 
Held, was not unreasonable. AIR 1955 NUC (Orijsa) 
C0S5. 


Art. 19 (1) (g) — Grant of ferry right by District 
Board— Settlement of paimali rights by Governmeni 

If ii-fringes Art. 19 (1) (g) (Bengal Ferries Act 
(I of 1885) j. 

A settlee of a ferry right has, apart from the righ’; 
guaranteed to him under the Bengal Ferries .Act and" 
the Rules tl.ereunder, a right to use the lands orj 
both sides of the river so as to enable him to L-mbark 
ana discrmbrrk his passengers, by \s'ayof c.isemerit of 
necessity. Rut lieyorid that he does not get any 
right Over the said lauds. The proprietor of the soil 

en^i^levl to the use of the soil in any way he likes 
provjued it does not interfere with the enjoyment of 
the lerry rights acuuired by the petitioner under a 
lease from District Board. This, however, does 
not iiKan tnat the Government cannot levy any toll 
for tlie u^t of the khas mahal lands or settle th- 
painiali lands independent of the settF^ment of the 
ferry ngiil by the District Board. The two rights 
are diflerem and independent of each other. 

I (eld. tfiat the Government was peifectly eatitled 
to srfdethe paimali rights over the lands. Such 
setth meat did not infringe the fundamental right of 
the p( titioucr guaranteed to him under Art. 19(i)(a; 

• d the C!()iii.tii ution of India. 1958 BLIR 343 a 
AIR 1959 Pat 72 (7-1, 7,5) (Pt D) (Prs 7, 8, 9) (DR). 

Art. 19 (6) — Bifiar Mica Act, 1947 (10 of L94S 

S. 0 (0)--\ alidity. S( r IRhar Mica Act, 1947 (10 o - 
1948), S. 0 (9). air l.ir>8 Pat 496 (DR). 

7, — f.V. ~ Coal Mines Regulations (1920), 
Keg. 48 \ alidify — I o .•.rer to suspend or cancel certi- 

ficate — Ell'-ct — U violation ot Art. 19(1) (g). Set- 

Coal .Mines Regulations (1920), Reg. 48. A I R 195i, 
Pat 378 (DB). 


[Reversed on another point in .MR 1901 S C S38.] 

•“ Art. ]9 (1) (f) and (g) — Notification under 
8.3 (14) of Punjab Ev;cise Act (I of 1914) (as ir 
force iu Delhi) — Validity -Notification i.s consis-' 
tent with object of Act and does not impose uurea- 
sOiiible restrictions on trade, medical practitioners or 
general public— See Punjab E.xcise Act (1 of 1914) (a‘ 

‘ ‘■“"I ; 


R M m«o ‘ wraer, dated 

0-11-1903 prohibiting production of gur by power 
crushers in mill supply areas— Validity — Proclama- 
tion of emergency in operation when Order passed— 

Art. 19 (1) (g) cannot he invoked to invalidate Order " 

bee Ueience of India Rules (1962), R 125 (2) a r r- 

l964 Puni307 (DR). ' 

~ Suppression of Immoraf 
1 ralic in Woinm and Girls Act (1950), S. 20 — Cons- 
titutional validity — Provisions do not olfend Arts lA 
or 19 (G (d) (e) and (g), of the Constitution. See 
Suppression of Immoral Traffic in Women and Girls 

Punj af '■ ^ J ^ ^ 


c i-v A 0- • r'’ c-ustoms Act (1878), 

S. 1,8-A -- Validity - Section i78-A doe.s not in. 

fringe els. (f ) and (g| of Art. 19 ( 1) because smucgled 

good.s cannot bo said to be goods in which any one 

can claim fundamental right. AIR 1900 Puiii 004 an,' 

A I R 1900 Pun|-488 and Cr. R. No. 1560 of S' 

(Puiij), Foil. 02 Punj L R 772 i (1961) 1 Cri L I 150 I 

A I R 1901 Punj 21 (23) (Pt B) (Pr 5). J 150 . 

- — Art. 19 (1) (g) and (f) and (5) and (0) — Cpa 

Customs Act (1878), S. 178 A (l)-Validity-sFtion noV 
violative of Art. 19 (l)(f) and (g) - Restriction im 
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nosed in ‘;hap0 of rule of evidence not unreasonable. 
f)2 Pun L R 549 : 19G0 Cri L 1 1236 : AIR 1960 Pun 
4SS (490) (Ft A) (Prs 8,9) (DB). 

— Art. 19 (1) (g) — Punjab Municipal Act(3 of 1911), 
S. 152 — Restriction on practising prostitution is not 
unreason ible See Municipalities -Punjab Municipal 
,\ct (3 of 19 il), S. 152. 1960 Cri L J ill : A I R 1960 
Puni 18 (DB). 

Art. 19 (1) (g) and (6) — Dangerous Drugs Act 

'1930). S. 8 (2) — Punjab Manufactured Drugs Rules, 
1932, K 27 30 — Renewal of licence at discretion of 
authority — Authority not bound to state or give 
reasons for refusal — Power is arbitrary — Reasona- 
bleness — Rule violates fundamental right guaranteed 
by Art. 19 (1) (g) and Art. 19 (6) — AfR 1959 Puni 520, 
Reversetl. See Dangerous Durgs Act (1930), S. 8 (2), 
AIR 1959 Puni 606. 

Art. 19 (1) (g) — Patiala Act 4 of 2002 B. K — 

Validity —If ollends Art. 19 (U (f) and 19 (1) fg). See 
Patiala Recovery of State Dues Act (4 ol 2002 B. K.), 
S. 1. AIR 1959 Puni 440 (DB). 

[[Reversed on another paint in AIR 1963 S C 222.] 

Art 19 (1) (g) — Mineral Concession Rules 1949, 

Rr, 32, 57 and 59 — Validity — Review application 
—Decision of Central Government, is not judicial or 
quasi-judicial but merely administrative — Does not 
'Infringe any rights under Art. 19 (l)(f)or (g). See 
Mines and Minerals (ReguhtionandDevelopment) Act 
(194S).S. 5. ILR (1957) Puni 39. 

Art. 19 (1) (g) — Punjab Excise Act (I of 1914), 

S. 1— Excise Act is valid. 

The Punjab Exise \ct regulating trade in intoxicant 
liquor loes not contravene Art. 19 (1) (g) and is valid. 
.AIR 1954 S C220, Foil. ILR (1956) Puuj 390 : AIR 
1956 Puuj 97 (99) (Ft G) (Pr 0) (DR) 

[Reversed on facts in AIR Pi50 S C 05.] 

Art. 19 (1) (g) — Durgah Khwaji Saheb Act.S. 11 

(h) -Section whether hit by Article. See Ibid, Art. 14. 
AIR 1959 Raj 177 (DB). 

[Reversed in AIR 1901 S C 1402]. 

—Art. 19 (6) — Explosives Act (1884), S. 5 — Ex- 
plosives Rules. R. S5 (3) — Restrictions on person 
dealing with explosives — Validity — Power given to 
District Magistrate to recommend refusal of licence 
to particular person because he is undesirable — 
Validity. See Explosives Act (1834), S, 5. AIR 1956 
Raj 153. 

Art. 19 (1) (g) and (6) — Licence-fee levied by 

Rajasthan State under Factories Act, S. 6 read with 
S. 112 — Levy is not unreasonable and is not void 
under Art. 10 (1) (g) read witli Cl. (0). See Ibid, 
Art. 285. AIR 1954 Rai 178 (DB). 

'* Arts. 19 (1) (g) and (6)— Rajasthan Dramatic Per- 

formances and Entertainments Ordinance (29 of 1949), 
S. 3— Validity — Not enforceable and not within the 
limits of reamnableness of Art. 19 (0). See Rajasthan 
Dramatic Performances and Entertainments Ordi- 
nance (29 of 1949), S. 3. AIR 1953 Raj i(i2 (DB). 

Art. 19 (1) (g) and (6) — Rajasthan Dramatic 

Performances and Entertainments Ordinance (1949), 
S. 3 (c) — District Magistrate prohibiting perfor- 
mance or entertainment under S. 3(9 — Necessity to 
record opinion. See Rajasthan Dramatic Performances 
and Entertainments Ordinance (29 of 1949), S. 3 (c). 
AIR 1953 Rai 101. 

Art. 19 (U (I) and (g) — Saurashtra Grants (Re- 
sumption) Ordinance (84 of 1949) and Amending 
Ordinance 6 of 1950 — \'alidiiy. 

The Saurashtra Grants (Resumption) Ordinance 
(84 of 1949 and the Amending Ordinance (0 of 1950) 
and the Notification issued thereunder by the Gov- 
ernment do not contravene the provisions of Art. 19 
(1) (f) and (g) of the Constitution of India. AIR 1956 
Sau 32 (34) (Pt A) (Pr 4) (DB). 


Art. 19 (1) (g) and (6) — Scope — Cochin Muni* 

cipal Act (18 of 1113), S. 255 (3) — If ultra vires. 

Section 255 (3), Cochin Municipal Act does not 
confer on the executive authority a power that is 
naked and arbitrary and therefore it is not ultra vires 
of the Constitution on the ground of infringement 
of Art. 19 (1) (g). As adequate checks and controls 
are available, the provision impugned does no more 
than strike “a proper balance” between the freedom 
guaranteed under Art 19 (1) (g) and the social con- 
trol permitted by Cl. (0) of Art. 19, 

Under S. 290 (.4) a speaking order that is, an order 
which sets out the grounds of the decision, is postu- 
lated and it goes without saying that the grounds 
will have to be according to the rules of reason and 
justice, not to private opinion, according to law, and 
not humour, not arbitrary, vague, and fanciful, but 
legal and regular, 

Reading S. 255 (3), Cochin Municipal .Act in the 
conte.vt in which it appears and in the light of the 
trammels under which the power conferred by that 
sub-section is to be exercised, it is clear that the 
function of the executive authority under that sub- 
section is a judicial or quasi-judicial function and 
not an act which can be considered as merely ad- 
ministrative in character. Apart from the direction 
for a speaking order and the liability to judicial 
review which such an order affords, sub-ss. (1) and 
(2) of S. 329, Cochin Municipal Act also provides 
lor appeals to the Council and the Government. ILR 
(1956) Trav-Co 177 : A I R 1957 Trav-Co 249 (250, 
251) (Ffs 0.7,9,10,11) (DB). 

73. Clause (6) (i)— Professional or technical 

qualifications. 

See also Ibid, Note 05. 

• ^ — Art. 19(1) (g) and (5) — Section 16 (1) (ix), 
Orissa Municipal Act does not violate Art. 19 (1) (g) 
— (Municipalities — Orissa Municipal Act (23 of 
1950), S. 10 (1) (ix)). 

The right of a person to practice the profession of 
law Kiiaranteed by Art. 19 (1) (g) cannot be said to 
have been violated by S. 16 (1) (ix) because in laying 
down the disqualification in S. 16 (1) (ix) of the Act 
the Legislature does not prevent him from practising 
his profession of law but it only lays down that if 
he wants to stand as a candidate for election lie shall 
not either be employed as a paid legal practitioner 
on behalf of the municipality or act as a legal prac- 
titioner against the municipility. There is no funda- 
mental right in any person to stand as a candidate 
for election to the municipality. 7'he only funda- 
mental right which is guaranteed is that of practising 
any profession or carrying on any occupation, trade 
or business. Tliere is no violation of the latter right 
in prescribing the disqualification of the type enacted 
in S. 10 (1) (ix) of the Act. Even if it be taken as a 
restriction on hi« righ^to practice his profession of 
law, such restriction would be a reasonable one and 
well within the ambit of .Art. 19. Cl. 5. Sakhawant 
Ali V. State of Orissa. 21 Cut L T 8S ; 1955 SC A 
353 : 1955 S C I 262 i 1955 SCR 1004 : A I R 195o 
SC 166(170) D) (Pr 11). 

Art. 19 (1) (f) and (g)-Right of lawyer to prac- 
tise — Nature of right — Rule 36 framed under 
Bombay Co-operative Societies Act does not vimate 
Article — (Bombay Co-operative Societies Act (/ ot 
1925), S. 71 (2) (u) and H- 90) - (Bar Councils Act 
(1926) S. 14 (1)— Bombay Pleaders Act {it of 1920), 

S* 8)’ , . u 

According to the Bar Councils Act and also the 
Bombay Pleaders Act, the right of a lawyer to prac- 
tise before 3 tribunal is uot an absolute right. It is 
a right subject to the provisions of any law for the 
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time being in force. Therefore, the only right of a 
lawyer that has been safeguarded under the Consti- 
tution is the right to practise his profession. Now, 
that right not being an absolute right, no absolute 
riflht is conferred upon the lawyer by the provisions 
ol the Constitution. The Constitution guarantees to 
the lawyer such right as he has under his charter. 
If any such right is affected or contravened then un- 
doubtedly he can rely upon the provisions of Art. 19(1) 
<f). But if the right given to him is a limited right 
and that right is not m any way affected, he cannot 
claim a wider right or a larger right under the Con- 
stitution. ILR (1952) Bom 766 : 54 Bom L JR 285 : 
AIR 1952 Bom 296 (297) (Pt B) (Pr 4) (DB). 

• Art. 19 (1) (g) and (6) as amended by S. 3 (1) 

(b) of the Constitution (First Amendment) Act (1951) 
— Right to practise as Advocate or Attorney — Pres- 
cribing professional qualifications — Infringement 
of fundamental right. 

Fundamental rights are rights which all citizens 
of India have by virtue of being such citizens. It 
could certainly not be said that any citizen of India 
has, merely by virtue of his being such citizen, the 
right to practise the profession of an Advocate or 
an Attorney in a High Court, nor could it be said, 
particularly in view of Cl. (0) of Art. 19. whether 
as it stood originally or as it stands now, that the 
prescribing of professional qualifications necessary 
for practising the profession of an Attorney in a 
High Court, constitutes an infringement of the funda- 
mental right guaranteed l)y .Art. 19 (n(g).Aswdni 
Kumar v. Arabindo Bose, 56 Cal VV N 145 : AIR 1952 
Cal 178 (179) (Pt A) (Pr 5) (SB). 

[Reversed on another point in AIR 19.52 S C 369.] 

- Art. 19 ( 1 ) (g) — Bar Councils Act (1920), 

Section 24 - Rules under— Rule 1 (V-B)— Constitution 

of India, Art. 19(1) (g) — Requirement of University 
degree under the Rules is a reasonable restriction. 

See Bar Councils Act (1920). S. 24 — Rules under — 
Rule 1 (V-B). A I R 1964 Mad 390. 

Art. 19 (1) (g)— Advocate — Right to practise — 
Nature of right— If an absolute right — Restrictions 
on the right of audience before certain Tribunals — 
If repugnant to the guaranteed fundamental rights 

— Bar Councils Act (.‘iS of 1926). Ss. 9 (1) and 14 (1) 
(a), (b), (c) and Industrial Disputes Act ( l4 of 1947), 
S. 36 (4) — If repugnant to Art. 14 of the Constitu- 
tion* 

A barrister under the English Practice has the right 
to practise, when called to the bar, before the superior 
Courts and most ot the inferior Courts. So far as tri- 
bunals are concerned that right is limited by the 
statutes under which the tribunals are set up. In 
America the right of an individual to practice at the 
bar has been held to be not an absolute right hut a 
privilege or a franchise. The right of an advocate to 
plead and act on behalf of suitors in a Court is not 
a right flowing from citizenship. It is really in the 
nature of a privilege Kx pute, In the matter of A. H. 
Garland, 18 L Ed. 30fl; Bradwell v. lllirtois, 21 L. 
Ed. 442; (1952) I M 1. J 208; I L R (1952) .Mad 933; 
AIR 1952 Bom 296, Ref. 

. A person who has obtained the requisite legal quali- 
fications is not entitled on that ground alone to a right 
of audience in Court. He must, further be admitted 
to the Bar before tie could practise. That is a matter 
which is regulated by statutes and the e.xtent of the 
right to practise must depend on the terms of those 
statutes. In this country the right of an advocate to 
practise is just what is conferred on him by Ss. 9 
and 14 (1) (j) (l)j and (c) of the Bar Councils Act, 
neither more nor less, and when the particular right 
claimed by him cannot l)e found within the four 
corners of those sections then there is nothing in 
respect of which the guarantee under Art. 19 (1) (g) 
[Vol. 4.] Fn. D. 10. 


of the Constitution could be invoked. That Article 
merely operates to protect the rights which a person 
otherwise possesses under the law. It does not create 
any new rights in him. 

The right of an Advocate to appear before an fndus- 
tiial Tribunal is under S. 14 (1) (h) of the Bar Coun- 
cils Act subject to any law for the time being in force; 
S. 50 (4) of the Industrial Disputes Act is such a law 
and under that section he has a right to appear only 
when the other parties consent. 

There are essential differences between Courts of 
law and tribunals and the enactment of special rules 
with reference to tribunals is not open to attack as 
discriminatory under Art 14 of the Constitution. Sub- 
ject to rules of natural justice they enjoy in the matter 
of procedure and trial a freedom which the Courts 
do not possess 1954 Mad VV N 18 i 67 Mad L W 
54j (1954) 1 M L J 261 ; ILR (1954) Mad 800 : AIR 
1954 .Mad 553 (555. 556) (Prs G, 7, 8, 9) (DB). 

74. Clause (C) (ii)— Transport business— General, 

(a) Motor Vehicles Act (1939). 

(b) State Acts and Rules. 


(4. Clause (6) (ii)— Transport business— General. 

• Art. 19 (1) (g) and (6) — Government can enter 
business m competition with private citizens. 

Article 19 (0) indicates that the State may carry on 
any buriness either as a monopoly, complete or 
partial , or in competition with any citizen and that 
would i.ot have the elfect of iofringing any funda- 
mental rights of such citizen. Parbhani Transport 
Co-operative Society, Ltd. v. Regional Transport 
.\uthority. Aurangabad, 62 Bom L R 521 t 1960 Na? 
L J oG3 : (1960 3 S C R 177 : 1960 Andh L T 400^ 

14) ^ ® ^ 806) 

• —Arts. 19 (1) (g) and (G), 13 and 31 (2) — C. P. 
arid Rerar Motor Vehicles (.Amendment) Act — Con- 
stitutional validity cannot be challenged after Con- 

a';!” “"AIKlSis s'c'S”'"'’ 

• Art. 19 (1) (g) — Right to carry on business of 
transporting passengers on public highway— Nature 

M - Doctrine of franchise - Applicability in India 

(Highway —Nature and extent of right of public 
over highway). * 

The right of tlie public to use motor vehicles on 
the puohc road cannot, in any sense, be regarded as 
a right created by the Motor Vehicles Act The riXt 
exists anterior to any legislation on this subject as an 
incident of public rights over a highway. The State 
only controls an! -regiilates it for the purpose of 
ensuring safety, peace, health and good morals of 
the public, (lace the position is accepted that a 
member of the public is e.otitled to ply motor 
vehicles on the :piib]ic road as an incident of 
hii right of passage over highway, the question is 
really immaterial, whether he plies a vehicle for 
pleasure or pastime or for the purpose of trade and 
busmess. fhe nature of the right in respect to the 

highway IS not in any Wiy atlected thereby and it 

cannot be said that the user of a piialic road for 

purposes ol trade is an extraordinary or special use 

of the highway which can be acquired only under 
special sanction from the State. ^ 

The American doctrine of franchise has no olar-n 
incur Constitution. Under the Indian Coristitu ion 
the contract carriers as well as the common carriers 
wodd (^cupy the same position so far as the guaran 
teed right under Art. 19(1) (g) is concerned and Mh 
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are liable to be controlled by appropriate regulations 
under Cl. (6) of that Article. AIR 1951 All 257 (FB) 
and AIR 1953 Mai 279, Approved ; (1923) 68 Law 
Ed. 596 ; (1925) 70 Law Ed. 288, Ref. to. 

Within the limits imposed by State regulations any 
member of the public can ply motor vehicles on a 
ublic road. To that extent he can also carry on the 
usiness of transporting passengers with the aid of 
the vehicles. It is to this carrying on of the trade or 
business that the guarantee in Ait. 19 (1) (g) is attrac- 
ted and a citizen can legitimately complain if any 
legislation takes away or curtails that right ary more 
than is permissible under Cl. (6) of that Article. 
Saghir Ahmad v. Stale of U. P., 1954 SCJ 819; 
(1954) 2 M L J 622 : 1 L R (1955) 1 All 211 : 1954 
S C A 1218 : 1955 All W R 23 : 68 Mad L VV S : 
19.55 All L J 38 : 1955 SCR 707 ; A I R 1954 S C 
728 (733, 734, 735) (Pt B) (Prs 9, 12. 13). 

9 Art. 19 (6) — As amended by the Constitution 

(First) Amendment Act, 1951 — Eifect of amendment 
—State monopoly in trade. 

The new clause in Art. 19 (6) has no doubt been 
introduced with a view to provide that a State can 
create monopoly in its own favour in respect of any 
trade or bu.siness ; but the amendment does not make 
the establishment of such monopoly a reasonable res- 
triction within the meaning of the hrst of Ait. 19 ^6). 
The result of the amendment is that the Sta'e would 
not have to justify such action as reasonable at all in 
a Court of law and rto objection could be taken to it 
on the ground that it is an infringement of the right 
guaranteed under Art. 19 (1) (g) ot the Constitution. 
Saghir Ahmad v. State of U. P., 1954 SCJ 8l9 : 
(1954) 2 M L J 622 : 1 L R (1955) 1 All 211 : 1954 
S C A 1218 : 1955 All W R 23 : 68 Mad L \V 8 : 
1955 All L J 38 : 1955 S C R :d07 : A I R 1954 S C 
728 (739) (Ft G) (Pr 23). 

^Art. 19 (6) (as amended in 1951) — Scope of 

amendment. 

The scope of the amendment of Art. 19 is that the 
creation of a monopoly in favour of the Stale is a 
permissible restriction. Hence there is substance in 
the contention that the effect of the amendment was 
only to relieve the State of the necessity of establishing 
that a monopoly or a quasi. monopoly came within 
reasonable restriction but it did not relieve the Stale 
of the necessity of showing that the law enacted was 
in the interest of the general public. AIR 1954 S C 
728, Rel. on. A I R 1957 All 320 (323) (Pt A) (Pr 7) 
(DB). 

[Reversed on another point in AIR 1959 S C 648.] 

Arts. 19 (6) (ii) and 14 — There is no conflict 

between Art. 19 (6) (ii) and Art. 14. AIR 1954 All 
257 (269, 270) (Pt E) (Pr 47)' (DB). 

[Reversed on another poiLt in A I R 1954 S C 728.] 

Art. 19 (1) (g)-Sub-ru!c 5 of Cl. (iii) of R. 153-D 

introduced by G. O. Ms. No. 2455, Home (Trans, 
port I), dated 25-11-19G0 — Provision is ultra vires 
Art. 19 (1) (g). 

A citizen has a fundamental right 'to ply motor 
vehicles on public pathways under Art. 19 (I) (g) of 
the Constitution of India and any infringement of 
that light by the St^l^e can be justified only if it falls 
within the scope of Art. 19 (6) thereof. Any restric- 
tions put 0 ]) the citizens, which result in totally dis- 
qualifying them from applying for any permit would 
practically nullify the tun’dameEtal right which they 
enjoy under Art. 19(1) (gV If any applicant fails to 
satisfyCl. (iii)of R. 153 D he is screened and dis- 
qualified on that ground alone. It means that his 
application will not be considered under S. 47 of the 

Act, On possessing residential qualifications specific 


marks are allotted under Cl. fiv) of the rule and to 
that extent Cl. (iv) cannot be challenged. But whei> 
a provision prohibits any applicant to file his apph- 
cation simply because he has no main oflfice or brancl^ 
office on the route or that he resides beyond five- 
miles from the route or that, in case any such appli- 
cation is filed, it shall be screened and the appli- 
cant declared disqualified it clearly prohibits hto 
from cirrying on the trade. Such provision is un- 
reasonable. Sector or residential qualifications cait 
be taken into consideration while granting or 
refusing to grant permits. But such qualifications- 
cannot be so imposed as to debar all others evea 
from applying for permits. Any discrimination based 
on the place of residence is not reasonable and valid. 
Sub-rule (5) of Cl. (iii) of R. 153-D roust therefore be 
struck down. 1950 S C j 571 : AIR 1951 S C 118, 
Rel. on. The provision can however be separated 
from the rest of the rule. ILR (1964) Andh Pra 1076r 
(1963) 1 Andh W R 77 : AI R 1963 Andh Pra 263:^ 
(267, 268) (PtG) (Pr 11) (DB). 

Art. 19 (1) (g), (6)— Right to carry motor transport 
business. 

The right of carrying on transport business, falls- 
in the category of the fundamental rights mentioned 
in Art. 19 (1) (g). This fundamental right to carry on 
transport business, within the four corners of the- 
provisoes of the Motor Vehicles Act, 1939, cannot 
be infringed on the ground of nationalisation of 
transport in the State. AIR 1951 Him Pra 36 (47)^ 
(Pt N) (Pr 32). 

Art. 19 (1) (g) — Right to operate stage carriage 

On public pathway is fundamental right : A I R 1954'^ 
S C728. Foil. AIR 1953 Mad 279, Rel. on. (1965) 2 
MysL J 187 (DB). 

Art. 19 (1) (g)— 'Business”— Words and Phrases. 

Plying of Motor Vehicles for hire on public roads 
is a ‘business*. AIR 1952 Orissa 42 (42) (Pt F) (Pr 8)* 
(DB). 

Arts. 19(1) (g) and 31 — Running of parallel 

buses by State on routes for which private transport 
companies bold permits. 

The running of parallel buses by the State on the 
very routes for which private transport companies 
hold permits does not violate Art. 19 (1) (g) or Art. 31. 
The nrivate transport companies might have had a 
very lucrative business but they have no right funda- 
mentally their own which can be said to have been 
impaired by the entry of the State in the arena of the 
business where for some time past the private trans- 
port companies were supreme. AIR 1956 Pepsu 3 {6y 
(Pt D) (Pr 10). 

Arts. 19, 38, 39, 289, 298 — Function of State- 

Motor Transport business—Slate, whether can carry 
on business or Trade like other individuals— Legisla- 
tive sanction if and when necessary. 

State which had in earlier times for its functions, 
defence, police, law and order, can now guarantee 
many other public services and the entry of the Pepsu 
(*overnment, in pursuance of its economic policy in 
the business of motor transport does not suffer from 
any legal or other disqualification. 

Function of a State like the Police States of old are 
not confined to mere collection of taxes or main- 
tenance of laws and protection of the realm from 
external or internal enemies and a modern State is 
certainly expected to engage in all activities necessary 
for the promotion of the social and economic welfare 
of the community. 

A reference to provisions of Arts. 19 (6), 38, 39, 
289 and 298 of the Constitution would show that 
Government is free to make gains through trade or 
business or industry like any other individual. 
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No legislative sanction to start or run the business 
of plying motor vehicles for hire would he necessary 
when there has been no encroachment by the State 
on any private rights by its entering into the 6eld as a 
competitor. No specific Act is thereof necessary to 
validate the runningof motor buses by it. Particularly 
when legislative sanction in the form of the necessary 
Appropriation Act to incur expenditure on the ven- 
ture and consequent implicit approval of the State 
Assembly has already been obtained, and this should 
be enough to serve the purpose of making a specific 
law. AIR 1955 S C 549, Rel. on. ILR Patiala 

77. 

•-—Arts. 19 (1) (g) and 31— Running of parallel buses 
by State on very routes for which petitioners held 
permits — Action of Government though injurious to 
petitioners* lucrative transport business there is no 
violation of any of the fundamental rights under 
Art. 19 or 31. ILR (1956) Patiala 77. 

Art. 19 (1) fg) — Refusal to renew permit ftir 

motor vehicle interferes with operator’s fundanicntal 
right to carry on trade and business — .\ggrievcd 
operator can apply. 

The refusal to renew tfie permits issued under ti»e 
Motor Vehicles Act does interfere witii tlie operator'> 
right to carry on trade and l)usinev^ as guarcD.tec-'il 
Under the Constitution. \ny such interferejicf vitlt 
the right can be upheld onlv oji valid and re i>(oiaMe 
grounds. Hence, the operators have a right in the 
renew'al of permit as to ol)tain a writ from tfir lligh 
Court. 1961 Raj L W 435 i ILR (1901 ) 11 Raj 333.’ 

74(a). Motor \ chicles Act (l!)39). 

® Art, 19 — Publication of scheme ari'i cancelli- 
tion of permits of existing operators — Elfect— Riglit 
of operators to ply buses is extinguished— There is no 
infringement of lundamental right eveji if State plies 
its buses -without obtaining permits under S. 42. See 
Motor \cdiicles Act {1939’. S. 68.1- ( 1 AIR 1963 SC 
640 . 


® 19 (6) (if) — Scope of— Monopolies— .\lotnr 

ythicles Act (1939) (as amended by Act C of 1956), 
S. 68-C Nationalisation of road transport services. 

Article 19 (6) is only a .saving provision and the 
law made empowering the State tocarry on a bu'-iness 
is secured from attack on the ground of infrir gement 
of the fundamental rights of a citizen to the extent 
it does not exceeil the limits of the scope of the said 
provision. Sub-cl. tii) of Art. 19 1 6 ) is couched in 
very wide terms. The word ‘service’ is wide enough 
to take in not only the general motor service tint also 
the .species of motor service. There are. no limitations 
on tne State s p(>w.er to make law", cfinferring mono- 
poly On it in resfX'ct of an area, and person or p.-r^ons 
to l)e excluded. S. eS-C. M(*tor Whicles' Avt, wiiich 
enablus the State to take over a particular dass of a 
service, sa> , the i)U^ servicL-, .and exclude all or .-o, no 
of tlie persons doing buviness in that class i/f sfu-vice 
does not exceed the limits prescrit iC(l by Art. l'> {6 
(ii)ol the Constitution. J. Y. Kondali liao v. Acdhra 
Pradesti State Road Tra!)S[)Ort Corpc/. jtiof,. ( l‘)f;3) 1 
Mad L ( (SC) 111: (l:)63) I Ainlh W H l'*C:) 11 I • 
1963 .Ma I L ) (Oi) 226 : (M)63) 1 S C I 539 : (l!)6l) 

1 S C R 642 : Allt 1961 S C <S2 (S7) (Rt ib (IT 10). 

• Art, 19 (6) - Ch.ipter IV of Motor V'ehicles 
Acty-Valilitv of. See Ibid, Art. 29b. AIR 1960 S C 

1 0 f , 


• Arts. 19 (1) (c) anrl (6) nnd 226-.Motor Velii- 

cles Act (1939j — S.s. 43A and 47 (as amended by 
Motor \ ehiclei (Madras Amendment) Act 2 n of 1948) 
“Orders and directions issued under S. 43A wheliier 
Jaw— Regional Transport Authority granting permit 
tu appellantapplyiijg order issued under S. 43A which 


was then in force — On appeal Central Road Traffic 
Board setting aside order and granting permit to res- 
pondent following another order issued under same 

section Validity of order — Issue of writ of certiorari 
~ Y.- '''hetlier .liscIose.s error apparent on its face 
— ^Clvll P C. 4908), Preamble and O. 41, R. 53t See 
Mcitor Vehicles Act (1939) (as amended bv Motor 
\ chicles (Madras Amendment) Act 20 of 1948) 

S. 43A. AIK 1959 S C 094. 

•—Arts 19 (6) (ii) and 19 (1) (g) and 31 (2) - 
Mo or \ ebicles Act , 1939) - Chap. IV- A ,Ss. 68 a to 
081) (as amended by Act 100 of 1956) - Nationalisa. 
tion ol bus tiansporl-Scbeme not proviling for com 
pensation to existing permit bolders-Constitutional 

validity — Chapter I\ .\ w'hether infringes Art 31 of 

Lonstitution 8f'e Niolor Vehicles Act ( I939)(as amended 

by Act lOO of 19o6), Chap. I\’.A. AIR 1959 S C 308. 

• — .\rt.]9(l)(g)-Art.!9(l)(g)dnesnnt guarantee 

moiiopoly-Discretion vested in Reghmal Iransnort 
luthority exercised bona lide — No violation of 
Art. 19 (1) (g) — .NIotor \'ehicles Act (1939), 8. .i 2 '_ 

Article 19 l) (g) does not guarantee a mo’nopolv to 

a particular individual or association tn carry oi, anv 
occupatioo , 01.1 if mil, r persons are also allosse,! the 
right to carry on the- same occupation and an element 
ol coinpelitmn i. introdiirc,! i,, the business, that dots 
not, II, ,tie absence of aii> bad faith on the part of the 
juthoi ities, amount to a violation of the f'uid nn-jOjl 
right guirant,. el under Art. 19, I) (g)ol the Con'lilu. 
tioM. I Iider the Motor Vehicles Act it is i„ t|,e 9;.. 

• relion ol the litgimMl Traiispmt Aulhnrifv lo i.sue 
l-rmil. atdi lerent rates o[ tariff to diiferent classes 

ot vehicles plying in the streets ol a town and if (liat 
pou I IS exercise, I in a I'Oiia lide manner bv the Hcei 

onall raiisporl Authority for the benefit of the cit- 
.tens of the town, then the mere circumstance that Dv 

grant of licence at different tariff rates to holders of 

dll, re, It taxis and 'Idfereiit classes of vehicles some 

of the existing licence holders are aliected cannnr 
bring the case under Art. 19 (l)(g)of the Constitution 
Harman biijghv. fiegiond 7 ransport Autliority. Cal- 
cutta, 1 ).>4 S C J 46 I { 1954) I M L J 79 j 1954 SPA 
41^:^)1954 S C R 371 : AIR 1954 8 C 190 (I92MPpC) 

—Arts. 19 ( 1 ) (g) .and 19 (G) - Acquisition-Mere de- 
privation ol P.operty-Eliect-Colonrable legislation 

nomi" Vehicles let 

S ^hVe' *®56), Chap. 1\- A 

S. hfc-C.-lt colourable egislalioii-Rjght to carry on 

- Whether unco„st,tutioira 
\\ hether Parliament has circumver.ted limitations 
on its powers by indirect method. See Ibid Art ^ lie 

1^292 air i' 959' Andh 

tin 1 0. i, — t.ovvrnmcnt s functions - If a,,K 
cially or quasujudicially _ Scheme of (he , 

1 radesh Cov. rni, nt to operate Iramport servir- 2 
I.xaminjtion in writ of certiorari — I'owcr of 11, r,!i 
Court— C (nistitutioji of hi'ii I (1330) \r[ U '/ ^ 

or Territorial di .ision of OistriW - If di er IT 
or denial of vtpiii] oroleclion of Iivv*. v 
Vehicles .Set (1939) 8 . 6811. ,\||i ];i5q Audh'jVa 7)7 


Arts. 19 (1) (g), 14 and 22G - Nationalis ,i ; r 

...ntnr transport - Transport Author^ ref,' . ,7?, 

vsue permits to private Owners under dirp M ? 
^.^ec•nllve - Legality - I aw of olv 
LegiMalure N aliditv-Oant of mand-!'** 

\ thicles Act (1939).'Ss. 42 57). **“**'*“^us- (Motor 

he citizens of the State, it does not thelfby acquire 
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the power to interfere with or infringe the constitu- 
tional right of the citizens to practise any profession 
or to carry on any occupation, trade or business. 
It may engage in trade without violating any law 
or the rights of the citizen. As a matter of fact, its 
position is very much the same as that of an indivi- 
dual of the State in this respect. 

While sub-s. (3) of S. 42, Motor Vehicles Act, re- 
cognises the power of the Central Government and 
the htate Government to own vehicles and, by impli- 
cation, to utilise them and to run them for profit or 
in the interest cf the public it exempts the Govern- 
ments from the obligation of obtaining a permit. 
Apart from the Government, all others who own 
transport vehicles, can use them only in accordance 
with the conditions of a permit as laid down in 
S. 42. AIR 1951 All 257 (FB), Relied on. 

But no authority is conferred on the Government 
to take any route and to displace all vehicles belong- 
ing to citizens who have been plying on it under 
permits issued to them. The'oecision to appro- 
priate and take over a route to the exclusion of per- 
mit-holders, cannot be arrived at under the Motor 
Vehicles Act or under any law for the matter of that 
by the executive Government of the State, nor have 
the Transport Authorities any power to create or to 
acquiesce in the creation of any such monopoly or 
exclusive use of the route. 

The action of the Government in nationalising the 
route in this way by issuing orders to the Transport 
Authority, not to issue permits to private owners, 
which it obeyed by surrendering its powers under 
the Motor Vehicles Act. is in dedance of the provi- 
sions contained in the Motor Vehicles Act. It is, 
therefore, obviously illegal. 

It is undoubted that the Transport Authorities, 
both Regional and State, are at least quasi judicial 
bodies. Their obligations are to dispose of peti- 
tions or applications which are presented for permits 
under the Act uninfluenced by any considerations 
which do not find any place in S. 57 of the Act. 
The only considerations which should influence the 
decisions of the Transport Authorities under the Act 
are those specifically mentioned in the relevant pro- 
visions of the Act, Any decision about the nationa- 
lisation arrived at by the State Government is not a 
relevant consideration. 

That the State Government intends to run its own 
buses is no ground for refusing permanent permits. 
Notice in advance of intention to issue only tempo- 
rary permits is illegal. The practice of granting tem- 
porary permits for reasons other than those specified 
in S. 62 is clearly irregular. AIR 1951 All 257 (FB) ; 
A I B 1948 Mad 400, Rel. on. AIR 1953 Assam 
74, Ref. 

The executive Government in engaging in transport 
business, has to avoid encroaching upon or otherwise 
infringing the legal rights of any member of the 
public; where these lights are infringed the activity 
would be illegal. Art. 10 (I) (g) guarantees to the 
Citizens the right to practise any profession or to 
carry on any occupation, trade, or business Under 
Cl. (0) as amended, any trade, business or industry 
which excludes, completely or partially, the citizens 
of the State, can be started, though only by legisla- 
tive sanction. Clause (g) of Art. 19 J) does not stand 
in the way of the State making any laws relating to 
the carrying on by the State or by a corporation 
owned or controlled by the State, of any trade or 
business even to the exclusion, complete or partial, 
of the citizen. The executive Government has no 
power to carry on any trade, business or industry to 
the exclusion, complete or partial of the citizen. It 
can do so only under a law which satisfies the le- 
quirements of cl. (6). If it creates a monopoly or 


excludes citizens from a profession or trade without 
the authority of the law and in the exercise of its 
ordinary functions, it infringes the constitutional 

right of the citizen guaranteed to him by Art. 19 ID 
(g). AIR 1948 Mad 4U0. Ref. 

Appropriate legislation may authorise the Govern- 
ment to embaik on any commercial or industrial 
undertaking under cl. (6) of Art. 19. In that case 
partial or entire exclusion of the citizens from trade 
or profession would be justified. 

Where the owners of the vehicles had not applied 

for permanent permits and no application under 
S. 40, Motor Vehicles Act. was filed and thus there 
was no occasion for refusal to grant permanent per- 

be said that the Transport Authority 

failed in the performance of any public duty and no 
writ of mandamus can be granted when the authority 
concerned cannot be called upon to perform a legal 
duty or obligation. * 

The obligation arises under S. 47 only when there 
application under S. 46. The past cannot be 
recalled. It cannot even be cured by a writ in the 
nature of mandamus. In regard to the future, the 
private owners may be entitled to relief only if the 
Transport Authorities fail In discharging their legal 
or statutory obligations in spite of applications made 

7 I A I H 1954 Assam 
212 (215 to 219) (Pt B) (Prs 7, 8, 9,10,12, 13,14) 

IUl>h 


— ”Art. 19 (1) (fi) and (6) — Motor Vehicles Act 

(1939), Ch. IV-A— Validity — Provisions are saved by 
Art. 19 (6). 


The piovisions of Chapter IV-A of the Motor 
Vehicles Act come within the purview of the excep- 
tion laid down in sub-cl. (0) of Art. 19 and. therefore, 
are not ultra vires on the ground that they affect the 
fundamental rights of the petitioners under Art. 19 
(1) (g). ILR (I960) Bom 978 i 62 Bom L R 952 : 
AIR 1961 Bom 80 (81) (Pt A) (Pr 4) (DB). 


— Am. 19 (1) (g). 19 (6) -Motor Vehicles Act 
(1939). S. 74 — Section does not touch lundamental 
rights— There is no e.xcessive delegation — Satisfac- 
tion enjoined bv section is not arbitrary. See Motor 
Vehicles Act (1939), S. 74. (»62) 66 Ca'i W N 1024. 


• Art. 19— Scope — Route in regard to stage car- 
riage permit is not condition of permit — Regional 
Transport Authority cannot vary route in exercise of 
powers of variation of condition of permit. See 
Motor Vehicles Act (1939), S. 48. AIR 1964 Mad 
136 (FB). 


Art. 19 (1) — Orders under S. 43A, Motor Vehi- 
cles .'Vet, 1939— Constitutional validity of— Con.stitu- 
tion of India, .Arts, 19 (1) and 19(6). See Motor 
Vehicles Act (1939). S. 43.A. (1964) 1 Mad L J 92. 


Art. 19 (1) (g) — Validity — S. 68-G (2), Motor 

Vehicles Act, does not violate either Art. 14 or 19 
(Dig) of the Constitution — Cancellation of permits 
on account of scheme of nationalisation— Issue of 
alternative permits to displaced permit holders — • 
Power of Government to issue directions — Nature of. 
See Motor Vehicles Act (1939), S. 68-C (2). AIR 1963 
Mad 265 (DB). 

Art. 19 (1) (g) — Grant of permit under Motor 

Vehicles Act — Exclusion of applicant on ground of 
monopoly — No contravention of Art. 19 (1) (g). See 
Motor Vehicles Act (1939), S. 47 (1). AIR 1959 Mad 
492 (DB). 

Art. 19(1) (g)— Reasonable restriction- Refusal 

to renew permit under Motor Vehicles Aci,^ to per- 
son who has been habitually deliberate in non- 
payment ot taxes — (Motor Vehicles Act (1939), Ss. 47 
(1) (a), 58 (2)). 
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It cannot be laid dowo that a refusal on the part of 
the Regional Transport Authority to renew a permit 
to ply buses under the Motor Vehicles \ct to a per- 
son who has been deliberately and habiiually default- 
ing in the payment of taxes, is not a reasonable res- 
triction on the right of that person under Art. 19 (1) 
(g) in the interests of the public. (1955) 1 M L f 
231 : 67 Mai L W 1217 : A I R 1955 Mad 205 (206) 
tPt B) (Pr7)(DB). 

■ Art. 19 (1) (g), (6) — If contravened bv permit 
system for motor buses. See Motor \'ehiclfs Act (4 
of 1939), Ss. 42, 43-A, 47 and 64- A. AIR 1953 Mad 
279 (DB). 

—Art. 19 (6) — Motor Vehicles Act (1939). Ss. 47 
and 48 — Power to take into account condition of 
road. See Motor Vehicles Act (1939), S. 47. AIR 1953 
Mad 279. 

— -Art. 19 (6) - Motor Vehicles Act (1939^, Ss. 47 
and 48 — Consideration of nature of locahtv. See 
Motor Vehicles Act (1939), S. 47. AIR 1951 .Mad 279. 


Nag 110 : AIR 1932 Nag 353 (354) (Ft B) (Pr 6) 
(DB). 

[Overruled on another point in AIR 1900 S C 150.] 

“ Art. 19 (1) (g) _ Motor Vehicle'! Act (19:39) 
S. 43-A (Bihar) — Not ultra vires though particuUr 
orders made by Covernment. under it may be chal- 
lenged as unconstitutional — Order of Bihar Govern- 
ment, dated 5(h August, 1900, issued under S. 43 A, 
giving preference to operators whose applications for 

s have been refused under S. 68-F 
(2) (a) in granting stage carriage perr.iits— Held intra 
vires. AIH 1959 S C 094. Eipl.and Dist. H R 41 Pat 
600 : AIR 1962 Pat ,57 (59. 60) (Prs 4, 5. 7) (DB). 

•“—“Ari. 19 (1) (g) and ((*) — Vfotor \'eliicles Act 
(I939)^S. 64- A — (As inserted by Riliar Amendment 
Act {2r of 19501) H uncoiistltntinnul or ultra vires 
- Nature of power conferred on Slate (; ivernmert— 

(Natural .1 ust ice) — (Max iiiis— .A uil i al t era in pd 1 1 em) ~ 

(Constitution of India, Art. 22(i). 


■—Art. 19 (6) — Motor Vehicles Act (1939), Ss. 47 
and 48 — Consid eration of adequacy of existing servi- 
ces. See Motor X'ehicles Act tl93'9, S. 47. AIR 1953 
Mad 279. 

— Art. 19 (6)-Motor Vehicles Act (1939). Ss. 47 
and 48 Consideration of running of iH,rtniunerati\e 
services by existing operators. See Motor \thicles 
Act (1939), S. 47. AIR i95:3 Mad 279. 

— -Art, 19 f6)-Motor Vehicles Act (1939). Ss. 47 
and 48 — Refusal to grant permit at ail. Sec .Motor 
Vehicles Act (1939). S 47. AIR 1953 Ma 1 279. 

—Art. 19-Motor Vehicles Act (1939 , S. 47— \’.di- 

Bity. See Motor Vehicles Act (1939), S. 47. .MR 19.53 
Mad 2/9. 

— Art. 19 — Motor \'ehicles Act (1939;, Ss. 48 (a), 

A Motor \’rhiclts Act (19399 S. 4S. 

AIR 1953 Mad 279. 

— Art. 19-Motor Vehicles Act 0939'. S. 04-A is 
valid. See Motor Vehicle.s Act 0939;, S. d4A. AIR 
19o3 Mad 279. 

(g)-Section 47 (1) (c), Motor Vehicles 
Act (IJ39) is not ultra vires of Article. See Motor 

Vehicles Act (1939), S. 47 (l)(c). (1965) 2 Mys L J 

- fl) (s) Right to prosecute application 
for .stage carriage permit — Whether personal right- 
Death of applicant— Right sur/ives— Begal represen- 
tative can prosecute application. See Motor V ehicles 
Act (1939), S. 46. AIR 1963 Mys 278 (DB). 

-Arts. 19 (1) (g) and 19 (6)-Article 19 (1) (g) is 

subject to Art. 19 (6) — ‘‘Reasonable restrictions’' 
include total Jtoppage-(Motnr Vehicles Act (1939) 
Ss. 43. 58 and 58.A). 

Provision of Art. 19 (1) (g) is subject to clause (0) of 
Art. 19. The right of the public in a highway is 
merely to pass and repiss and such a right can l)e 
restricted. The words "reasonable restrictions" in 
Art. 19 {t) are wide eiiough to include tot d stoppage 
of the use of the highway if it is found to be necessary 
in the pulrlic interest. Tlie State iias a right under 
Article 19 (0) to regulate or prohiiiit business, of plying 
buses on public highways in jiulriic interest. Under 
S. 43 read with Ss. 58 and 58.\ of the Motor Vehicles 
Act it is open to the itate Ciovernnienl to place res- 
trictions on the plying of puhlic duse.s, to confine the 
use of public higbwavs for running public liuses to 
Only such person', as have been granted permits under 
the .Moti)! Vehicles Act and to cancel or refuse to 
renew permits held by an operator or a class of 
operitors. These provi'^ions have been clearly savcii 
by clause (0) of Art. 19 of the ConstituI ion. AIR 1951 
All 257 (FB), Rel. on. 1953 Nag L J 193: ILB (1953) 


Section 04- V of the .Motor Vehicles .\ct as amended 
in Bihar, ^ivc^ power to the State Government to call 
for the records of proceedii g under Ch. IV and after 
examining such recortls to pass such orders as it 
thinks fit. The power given to the State (iovernment 
under S. dd-.-V has to be exerci'ed in a regulated 
manner and on the principles laid iown in the other 
sections id the /Set preceding to that. That being so, 
It Cannot be sai<l that .S. fl-l-.V creates an unreasonable 

restriction In enjoving the right of freedom of trade 

granted to the citizens under Art. 1 9 ( 1 ) (g) of the 
(amslitution. Section 04-A, therefore as passed bv the 
Bill ir Tegislature. is not coiotitutional ly void or ultra 
vues from the Miirstaiitive point of view. It i> clearly 
of a (luaNi-judicial oliaracter and the extent of the 
power IS sutfjciently defined in the .\ct. Even from 
the procedural point of view S. 04-A of tin* Motor 
Vehicles Act i.s not constitntionallv vaid or ultra 
virc''. The [)Ower conferrc-l i>y S. 04-\ on the State 

Government being a fpiasi-jiulicKil power has to be 
exercised in accordance with the ruic.s of laturnl 
justice even th mgh that section does not lay down in 
it'clf any provision {or a notice or an opportunity of 
hearing to he given to the parties concerned in the 
ma Un- The principle of law embodied in the maxim 
audi alteram pjrtem charly shows that the notice 


and opportunity of hearing is to he given only in th 
cases ^ where ari order adverse to a person is to 


ose 

be 


1 KK/ a u; ijM 

Ans. 19 (11 fg) and 226— Right to carry on husi. 
ness of transport on public road — Extent of — 
State Government granting licence to ply buses 
on particular road to A m addition to that granted 
previously to B — Absence of notice to B— Order if 
invalid and liable to be challenged by B by way’of 

~ Vehicles Act (1939). b. 47 and 

S* o4-.A (Bihar Amendment). 

Every citi/eii ha'! the fiir.d.imentdl rifilit to carry on 
bus, ness in transport even on the p ihl.c road and 
that IS snhieLt only to the limitations and restrictions 
imposed Mp,),i him under the Motor Vehicles Act 

1 he moment tho-o restrictions arc removed, his right 
whu h IS lor the time being i., the al.sence of licence 
dormant, is revived and he like others holding the 
licence can en|oy, that right. It, therelore, cannot be 
sai 1 that tbe mere issue of a Ik eiice in favour of one 
citizen creates a right in him to ob,ect to the issue of 
licence to any oth^r oiti/en f hat is repugnant to the 
veiy conception ol the liind.amental right given under 

Art. 19 ,1. rg) of theCionstitutum. fhe proce u ' 

suggested under S. 47, Motor Vet, ides Act does m3 

create a siibstaiitive right in favour of any nei'u-i or 

persons svho are alreaiiy provided with road tr ins 

port facilities. Where the State CloveVnment on ".; 


150 


CONSTITUTION OF INDIA (1950). Art. 19. Note 74 (a) 


application by A under S. e4-A, Motor Vehicles Act 

grants him an additional licence to ply buses on a 

particular road, B who is already holding a licence 

.or the same road has no right to be heard in the 

matter so long as the licence issued in his favour is 

granting licence to A. AIR 

1952 SC 12 and AIR 1951 

B L J R 49S ; AIR 1957 Pat 340 
(o46, 347) (Pt B) (Prs 13, 13) (DB). 

——Art. 19 (6) — Motor Vehicles Act (1939), S. 1 — 
Validity after the Constitution. See Motor Vehicles Act 
( 1939 ), S, 1. AIR 1936 Pat 73. 

/innrV^'c and ;(6) — Motor \'ehicles Act 

(1 J3j)» Ss, 4< I 57 and 58“ Refusal of permit or its 
renewal on ground of State monopoly or on ground 
that on some future date State Government mav run 

service -Validity -See Motor Vehicles 
Act ( 1939 ), S. 47 . AIR 1956 Pat 73. 

(6)— Motor \ ehicles Act 

( 193 ^), Ss. 47 and 4S — Number of stage carriages to 
be plied on any route — Limitation of— Validity. 

The light to ply buses is one of the fundamental 
rights guaranteed under Art. 19. (Ij (g) of the Constitu- 
tion However, some sort of restriction, if it is made 
in the interest of the public, and is reasonable will be 
protected under Cl. (01 of that article. The power 
given to limit the number of stage carriage by Cl. (a) of 
S. 48, Motor Vehicles Act, is preceded by the clause that 
the Regional Transport Authority may do so after 
consideration of the matters set forlh in 5 ub-s. (1) of 
S 47. ILF (1955) 5 Raj 545 : 1956 Raj L W 395 • 
AIR 1957 Raj 237 (240) (Pt D) (Pr 10) (DB). 

—Art. 19 (l)_(g)— Motor Vehicles Act (1939), S. 47 

1 Regional Transport Authority 

shall have regard to the effect upon existing services 
of the service proposed is not ultra vires— See Motor 

Vehicles Act (1939). S. 47(1) (c). AIR 1956 Raj 142. 

—Arts. 19 (1) (g) and (b) and 14 — Orders passed 
under valid law Articles should not be applied to 
^st correctness of orders passed under the Act — 
Orders under Motor Vehicles Act cannot be challen- 
ged as being arbitrary and contrary to Art. 14-A I R 
1933 'Mad 2/9, Diss. from — (Motor Vehicles Act 

( 1939 ), S. 48). See Constitution of India, Art. 14. AIR 
1955 Raj 19. 

1 (6)— Appl’cability. See Motor Vehicles 

Act p939), S. 47 (1) (e). A I R 1954 Trav-Co 542 

—Art. 19 (1) (g) and (6) and Art. 226 — Motor 
\ ehicles Act (1939), Ss. 47, 48— Transport authority 
retusing permit for bus service on ground.s other than 
those mentioned in S. 47— Validity of order. 

Section 47, Motor Vehicles Act, lays down wh^it 
rnatlers the transport authority shall consider in gran* 
ting or refusing to grant a stage carriage permit. No 
application can be disposed of by the Transport 
Authority without applying its mind to the matters 
enumerated in S. 47. It is not proper for the State 
Transport Authority to refuse a permit for running 
bus service on the ground that there is no need for 
exteasion of service. What has to be decided is whe- 
ther the grant would be for the benefit of the general 
public and not, whether it is injurious to the interests 
ol the existing operators. For the same reason the 

Authority cannot take into consideration 
that the existing operators are running other services 

J"® ’■e^'fnerative and they cannot grant 
permits to them with a view to compensate for those 

route in question is no longer a prescribed route, the 


order is bad as it is passed without taking into consi- 
deration the matter referred to in S. 47. S. 48 (a) autho- 
rises the Transport Authority to limit the number of 

the stage carriages on any specified route. But when a 
tredi application for a permit is received, the Autho- 
rity is bound to apply its mind once again to matters 
relerred to in S. 47 before disposing of the applica- 
tion. AIR 1956 Vin Pra 25 (26) (Prs 4. 5, 6). 

74 (b). Slate Acts and Rules. 

• Art. 19 (6) (as amended by the Constitution 

(First Amendment) Act (1951))— Orissa Motor Vehi. 
cles (Regulation of Stage Carriage and Public Car. 
Tier’s Services) Act (36 of l947)-Orissa Motor Vehi. 
cles (Amendment) Act (I of 1949) — Validity of these 
Acts cannot be challenged on ground that they 
create monopoly in favour of the Stale. 

The Orissa Motor Vehicles (Regulation of Stage 
Carriage and Public (Carrier’s Services) Act (36 of 1947) 
and the Orissa Motor Vehicles (Amendment) (Act (1 of 
1949) cannot be said to be invalid on the ground that 
they were designed with a view to oust the private 
stage carriage services from business altogether and 
were intended to create a virtual monopoly in favour 
of the Joint-Stock Company or the State. Art. 19 (0) 
of the Constitution as amended by the Constitution 
(first Amendment) Act (1951) excludes all argument 
in regard to the alleged ousting of the private-owned 
stage carriage services and the creation of a virtual 
rnonopoly in favour of the Joint-Stock Company or 
the State. The Orissa Road Transport Co., Ltd., which 
IS a Joint-Stock Company formed under the provisions 
of Orissa Act (30 of 1947) and the State Transport 
Services which are envisaged in Orissa Act (I of 1949) 
wouldf thcreforCi be able to carry on their business 
even if it resulted in the complete elimination of the 
private-owned stage carriage services without any 
violation of the fundamental rights guaranteed under 
Art. 19(l)(g). Ramachandra V. State of Orissa, 1956 
SC A 346 : 22 Cut L T 171 : 1956 S C C 184 : 1956 

SCR 28 * 1956 SC J 293: AIR 1956 S C 298 (304) 
(Pt C) (Pr 15). 

•“~Ait. 19 (1) (g) — U. P. State Road Transport 
•Act (2 of 19ol) — Whether confiicts with the guaran- 
tee of freedom of inter-State and intra-State trade, 
commerce and intercourse provided under Art. 301— 
Relative scope of Art. 19 (1) (g) and Art. 301 indicated. 
See Ibid. Art. 301. AIR 1954 S C 728. 

® (1) (g) — U, P. State Road Transport 

Act u infringes .Art. 19 (1) (g) and is unconstitutional. 

A I H 19o4 All 257, Reversed. See U. P. State Road 
Transport Act (2 of 1951). AIR 1954 SC72S. 

® (g)and (6)— Reasonable restriction — 

Restriction placed upon use of buvS-stand is not repug- 
nant -(Motor Vehicles Act (1939), S, 68 (2) (r)— Rules 
unaf. “ Madra.s Vehicles Rules (1940), R. 268). 
Ibrahim, T. B. v. Regional Transport Authority, Tan- 
lore, 1953 S C J 31 : (1953) IMLJ 205: 1953 
S C R 290 : 1953 S C A 277 i AIR 1953 S C 79 (80, 

81. 82. 83) (Pt C) (Prs 3, 13). 

Art. 19(1) (g) and (6) — U. P. Road Transport 
Services (Development) Act (9 of 1955), S. 1— A’ali. 
dity of. 

The amendment made to Art. 19 (6) in 1951 debars 
the petitioner from attacking the validity of the U. P. 
Road Transport Services iDevelopment) Act. 1955, 
on the ground of the infringement of the fundamental 
right guaranteed under Art. 19 (I) (g) of the Constitu- 
tion inasmuch as the impugned enactment is covered 
by the provisions of Art. 19 (6) as amended by the 
Constitution (First Amendment) Act, 1951. AIR 1957 
All 320 (323) (Pt B) (Pr 8) (DB). 

[Reversed in AIR 1959 S C 048 in so far as Allaha- 
bad High Court held that the validity has to be 
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tested on basis of provision of the Constitution as 
amended by Constitution 4th Amendment Act.] 

Arts. 19 (1) (g) and (6) and 31 (2) — U. P. Road 

Tfansport Services (Development) Act (9 of 1955), 

S llandSch. [ — Premature cancellation of permits 
stage carriage permit holders— Right to compen- 
-tattoD« 

So far as the U. P. Road Transport Services (Deve- 
lopment) Act, 1955 prematurely cancels the permits of 
the stage carriage permit holders and curtails the 
routes, compensation has been provided for under that 
Act. So far as it gives power to the Transport Autho- 
tiiy not to renew the permits of the bus operators 
whose permits may expire the deprivation is by 
authority of law and consequently the permit holders 
are not entitled to any compensation f )r that. Apart 
from it as the renewal cannot be claimed as a matter 
of right it cannot be said that they are entitled to any 
compensation for that. .AIR 1956 S C 298, Rel. 

AIR 1957 All 320 (32S) (Pt D) (Pr 24) (DB). 

[Reversed on another point in A I R 1959 S C 648.] 

Art- 19 (C) (before its amendment) U. P. .Act 

(2 of 1931) cannot be cliallenged on ground tha.t it 
infringed Art. 19 (6). See Uttar Pradesh State Road 
Transport Act. 1950 (2 of 1951). Preamble, S. 0. .MR 
1954 All 257 (DB). 

[Reversed in A I R 1954 S C 728.] 

Art. 19 (0)— Scope— Assam State Road Tran-port 
Act — Validity of. See As.-sam State Roatl Transport 
Act ^50 of 1954), S. 1, AIR 1937 Assam 139. 

-Art. 19 ( 1) (g)— Motor V^ehicies Act < 1939), S. 6S 
(2) (ol — Kerala Motor N'ehicles Rules ■ 1961), R. 324 (a ' 
—Validity — Rule does not violate Art. 19 M' Ig) of 
■the Constitution — Restrictions imposed are reason- 
able and do not impose total prohibition on right of 
car Owners to convey travelling public for hire. See 
Motor Vehicles Act ( 1939 >. S. 68 ^2) voi. ILR (1962) 2 
Ker 540. 

Art. 19 (1) (gl-Scope-U. 49-.A, C. P. and Berar 

Motor Vehicles Rules — If infringes .Article. See Ibid, 
Art. 14. AIR 1958 Madh Pra 193 (DB). 

Art. 19(1) (g) — Madras Motor Vehicles Taxation 

(Amendment) Act (9 of 1962i, is not conBscatory in 
character and hence does not offend Art. lOiUfg' 
of the Constitution. AIR 19G5 Mad 349 (351) (Pt A) 
(Pr4). 

Alts. 19 (1) (g)and (6) and 14 — Bight to carry 

on trade or business — Reasonable restriction. See 
Madras .Motor Vehicles (Taxation on Passengers and 
•Coods^ Act of 1952), Preamble. .AIR 1954 Mad 
369 (DB). 

Arts. 19 (1) (d). (5). 301, 304; Sch. 7. List 2, 

Entries 56, 57 — Mysore Motor Vehicles iTa.vation 
on Passengers and Cioods? Act TO of 1961i— Validity 
— Imposition of tax on passengers and goods carried 
by person providing transport facilities constitutes 
•restriction on carrying on of trade or commerce — 
Mysore Motor Vehicles Taxation Act (35 of 1957) 
does not impose tax on passengers and goods — Tax 
imposed hy impugned 'Act is not tax imposed on 
motor vehicles — Restriction imposed by impugned 
Act is reasonable restriction on the trade activi^ and 
is in public interest— .Act is valid— AIK 1961 S L 232, 
Bel. on. 1963 Mvs L J (Sup) 31 : AIR 1963 Mys 49 
(32. 33. 34, 55. 56. 57, 58) (Pt A) (Prs 8. 10. 11, 20, 

21, 23. 27. 33, 35, 38, 39. 42. 4G, 47, 50, 51, 50. 57, 
58,59) (DB). 

- Art. 19 (1) (g)— Scope— Punjab .Motor A'ehicles 
Rules (1940), H. 420 (c) — Valiflity — Rule authorising 
'R T. A. to prescribe uniforms for drivers and con- 
ductors and attaching it as a condition of permit — 
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Rule, if ultra vires on ground of delegation of legis- 
lative powers or violation of fundamental riglits 
under Art. 19 I L' See Motor V^ehicles Act (1939), 
S. 62 i2)(f). AIR 1957 Pnnj 145. 

• Art. 19 (1) — Raiasthan Motor Vehicles Act — 

Validity of. See Raiasthan Motor Vehicles Taxation 
Act 111 of L95r% S. 4. AIR 1958 Raj 114 (FB). 

75. Taxation laws — General. 

(a) Income Tax Acts. 

(b) Sales Tax Acts. 

(c) Miscellaneous. 

75. Taxation laws — General. 

• -Vrts'. 19 (1) ff) and 263 — Imposition of tai hy 

statutory authority — Presumption that it lias fol- 
lowed prescribed procedure can be raised — Pre- 
sumption not weakened by long acfjuiescence in 
imposition — Imposition of (ax not in accordance 
with law— FTtect of— Evidence .Vet (1S72), 8. 114. 

There is a presumption, when a stitutoiy authority 
makes an order for imposition of tax, tbit it has 
followed the [ire'Cribed procedure. I’he said pre- 
sumption is not in any way weakned liy the long 
acquiescence in the by the residents of 

the locality. Nonetheless no tax shall be levied or 
collected except in accordance with law. If it is not 
imposed in ai.'cordance with law, it would infringe 
tile fundamental right guaranteed under .Ait 19 (1) (f) 
of the Constitution. \Vhile the long period of time 
that lapses between the imposition of the tax and 
tile attack on it may permit raising of certain pre- 
sumptions where the evidence is lo^t by efflux of 
time, it cannot exonerate the statutory authority if 
it imposes a tax in derogation of the statutory orovi- 
sion.s. Copal .\arain v. State of U. P.. 1964 All L j 
479 : AIR 1964 S C 370 (376) (Pt C) (Pr 15). 

• Art. 19 —.Assessment order under taxing statute 

Statute intra vires— Order ba^ed upon misconstruc- 
tion of proviMons of .Tatute and notification there- 
under — V'alidity of such order cannot be questioned 
under .Art. 32 — Proper remedy is by wav of appeal 
or under Art. 226. See Il)id, Arts. 226 and 32. AIR 
1962 S C 1C21. 

• ~ Arts. 19, 14, 31, 265 and Part 3 (General) — 

1 a.xing statute when cun be challenged as violating 
Arts. 14, 19 and 31 — Taxing statute cannot be chal- 
lenged merely because different rate of taxation are 
prescriberl for dillerent classes of persons or objects. 
Jtgannath Baksh Sirgh v State of U. P.. (1962) 46 
ITR 169i 1962 All L J 799: (1962) 2 S C R 679: 1962 
All VV R (UC) 649 : AIR 1962 S C 1563 (1570. 1571) 
(Pt C) (Prs IG. 17, 18). 

® Arts. 19 (1) (g), 226 and 265 — Taxation law 
— Ground of challenge. 

A challenge to tax law on the mere ground that 
the tariff imposed by the tax law is iieavy cannot bo 
entertained. Jagannath v. Union of India, (1962)2 
SCR 118 : AIR 1962 S C 14S (148) (Pt A) (Pr 1). 

• ~*~.Art.s. 19 and 265 — Taxation power of Stale 
and fundamental rights — (Cochin Ahkari Act (1 of 
1077 M. E.), Ss. 18, 17 and 69). 

An impo.st not authorised hy law cannot possibly 
be regarded as a reasonable restriction and tfierefore 
always infringes the right to carry on business which 
is guaranteed bv Art. 19(1 g'. AIR 1952 SC 115 
and .MR 1955 S C 661, Bel. on. Where in pursuance 
ol an endorsement made bv the Government on the 
reference maoe to it hy the l^oard of Revenue the 
excise authorities demanded an additional payment 
of a commission of 20 per cent, on the sale of liquor 
from a licencee to whom the licences in question 

had already been granted under the Cochin Abkari 
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Act, and the rules framed thereunder in force on the 
date of the issue of those lict nces on his paying the 
annual fee prescribed by R. 7. 


Held, that the imposition of a further duty under 
S. 17, read with S. 18 on the licences for sale obvi- 
ously amounted to an amendment -of the provisions 
of R. 7. Even if it was possible to regard the endorse- 
ment made by the Government on the reference made 
to it by the Board of Revenue as a rule or notiGca- 
tion prescribing the levy of duty, could not be taken 
to be an order having the force of law. Hence the 
impost could not be said to be supported by law. 

Held, further that if the endorsement in question 
was not a rule or notification but ‘.merely an order 
not governed by S. 69, an imposition of a fee on 
licence for sale under S. 18 (d), was illegal. 

Kerala v. Joseph, 1958 SCJ 614: 1958 
362 . 1958 Ker L J 543 : 1959 S C A 38 : A I R 1958 
SC 296 (299. 300) (Pt B) (Pr 7). 


State of 
Ker LT 


7 Art* 19 (1) (g) — Sales Tax — Imposition'of tax 
without due authority— Infringement of fundamental 
right It is open to citizen to approach Supreme 
Court under Art. 52. See Ibid, Arts. 226 and 32. AIR 
1957 S C 790. 

[Overruled in AIR 1962 S C 1021.] 


• Arts. 19 (1) (g), (6) and 32-IIlegal impost. 

There is a difference between a tax like the income- 
tax and a license fee for carrying on a business. A 
license fee on a business not only takes away the 
property of the licensee but also operates as a restric- 
tion on his right to carry on his business, for without 
payment of such fee the business cannot be carried 
on at all. If the license fee cannot be justified on the 
basis of any valid law no question of its reasonable- 
ness can arise, for an illegal impost must at all times 
be an unreasonable restriction and will Eecessarily 
infringe the right of the citizen to carry on his occu 
pation, trade or business under Art. 19 (1) (g) and 
such infringement can properly be made the subject- 
matter of a challenge under Art. 32. (1951) S C R 
127, Disting. Mohammad Yasin v. Town Area Com- 
mittee. Jalalabad, 1952 S C J 162 : 1952 All L J 313; 
1952 Mad W N 492 ; 1952 S C R 572 » (1952) S C A 
237 : A I R 1952 S C 115 (116) (Pt B) (Pr 7). 

—Arts. 19 (1) (g), 265— Heavy taxes — Validity. 

If in the exercise of the general policy of taxation 
each of the units of the federation is empowered to 
tax on the several items assigned to it respectively, 
the heaviness of the burden upon an individual, 
unless it exceeds the constitutional limits, cannot be 
questioned,. prima facie taxation cannot be said to be 
an abridgment of the fundamental rights. If however, 
the pith and substance of the legislation is such that 
the taxes imposed are prohibitive or have the effect 
of imposing restrictions which are ucreasonable and 
cannot be justified under Cl. (6) of Art. 19, they can 
be successfully questioned as being unconstitutional. 
(1958) 2 Andh W R 100 : (1958) 9 S T C 723 i A I R 
1958 Andh Pra 558 (563, 564) (Pt C) (Pr 5) (DB). 

Art. 19 (1) (g) — Taxation powers of Stale and 

fundamental rights— Arts. 265 and 286 (2). 

Per Rim Labhaya, J. — The fundamental right 
guaranteed to a person under Art. 19(1) (g) is not 
wholly free from tne taxing power of the State. If the 
taxation creates no re>triction.s on trade which are 
unreasonable and no restriction is placed on a per- 
right to purchase or sell wherever he pleases 
and if the law by which a tax is levied is valid and 
not in excess of the authority vesting in the State or 
against any provision contained in the Constitution, 
the imposition or levy cannot be regarded as uncon- 
stitutional merely because it imposes a burden on the 
trade or business of the person. A I R 1952 Mad 395, 


® 384 : A I R 1956 Assam 

177 (184) (Pt E) (Pr29) (DB). 

[Reversed on another point in A I R 1902 S C 107.1 


Arts. 19 (1) (g) and 265-*Pea$onab]e restrictions 

— Taxation -Oppressiveness— Reasonable safeguards. 

power of imposing taxation 
saying that the taxation is oppres- 
me. This is not a matter which concerns the Court. 
The power to levy a tax would include the power to 
impose reasonable safeguards in collecting it. (1957) 
f S T c 105: AIR 1956 Cal 596 (599) (Pt D) 

(Pr 12)« 


^ Arts, 19, 301, 304, 265 — Levy of “fee — Distinc* 
tion between fee and tax-Gujarat Denatured Spiri- 
tuous Preparations Rules (1962), R. 37 — Validity — 
Rule 37 IS mvalid under Arts. 301, 304 and 19. 

Two essentials are necessary to constitute a fee, (1) 
the existence of the element of quid pro quo and (2) 
the necessity of ear-marking and setting apart the 
collections of such an impost to meet the expenses of 
services for which it is levied and not merging them 
into the consolidated funds meant for utilization for 
all public purposes C^ses may arise where under the 
excuse of levying a fee the Legislature may attempt 
to impose a tax. In the case of such colourable exer- 
cise of legislative power. Courts would have to scruti- 
nise the scheme of the levy very carefully and 
determine whether io fact there is a co-relation be- 
tween the service and the levy, or whether the levy is 
either not correlated with service or is levied to such 

an excessive extent as to be a pretence of a fee and 

not a fee in reality. In other words, whether or not 
particular cess levied by a statute amounts to a fee 
or a tax would always be a question of facts to be 
determined from the circumstances of each case. The 
expression ‘vend fee* in R. 37 is an inappropriate 
expression for there cannot be a vend fee in respect of 
goods imported by a trader into the State of Gujarat. 
The cess under R. 37 was neither set apart as a sepa- 
rate fund for the rendition of services to those apply- 
ing for import passes, nor were its collections ear- 
marked for such a purpose and they were in fact 
merged in the general consolidated fund which is 
utilised by means of proper appropriations for all 
general public purposes. Under these circumstances, 
it is impossible to say that the levy amounts to a fee. 
If this levy is held to be a tax and not fee, it was 
beyond the competence of the legislature and much 
more so of the State executive. Rule 37, in so far as it 

^®vy such a vend fee, would therefore, be 
invalid, even on the assumption that the Legislature 
authorised, under S. 53 of the Act. the State Govern- 
ment to levy such a cess. The fixing of seventy-five 
naya paise per gallon of imported French Polish and 
Varnish was arbitrary and without any co-relation 
between that amount and the costs of services to be 
rendered. A provision for imposition of such a levy 
as seventy-five naya paise per gallon of polish ana 
varnish worked out in the case of the petitioners who 
asked for an import pass for 1500 gallons a month at 
Rs. 1125/- per month. Such an imposition was bour^ 
to unduly tilt the balance in business and trade in 

favour of local manufacturers as against those from 

outside the State. Such an impost must obviously be 
regarded as an impediment and an obstruction 
against the free flow of inter-State trade and com- 
merce. Therefore such an imposition was a colour- 
able exercise of the right to levy fee and amounted in 
fact to an imposition of tax. The imposition of such a 
levy as seventy- five naya paise per gallon on imported 
French Polish and Varnish without any proportion 
or co-relation with the expenses that may have to be 
incurred by the State while rendering services to the 
importers amounted also to an impediment or an ob- 
struction in the way of freedom of trade and com- 
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merce guaranteed by Art. 301 and was not protected 
by the provisions of Art. 304 (b) as such an imposi- 
tion fixed arbitrarily was unreasonable. Such an im- 
position was beyond the competence of the State 
Legislature and the State Government as it wa< an 
imposition as and by way of a tax and was in viola- 
tion of Art. 301 and was unreasonable and excessive, 
both under Art. 304 and Art 19 (1) (f) and (g). and 
must, therfore, be declared to be invalid. A I 8 1954 
SC 282 ; AIR 1954 S C 388, AIK 1954 S C 400. A'R 
1981 S C 459 iud AIR 1962 S C 204, Rel. on. (1963) 
4 Guj L R 1033 : ILR (1964) Guj 96 t AIR 1964 Guj 
59(78.80} (Ft I) (Prs 36, 36a. 37. 3S) (DB). 

Art. 19— Applicability to taxing statute — Taxing 

statutes are also to be tested in the Tight of the funda- 
mental rights guaranteed under Fart III of the Con- 
stitution-Even a taxing statute must be struck down 
as unconstitutional, if it infringes the provisions of 
Art. 14. See Ibid, Art. 14. A I R 1963 Ker 31. 

Art. 19 (1) (f) and (g) — Taxation laws-Tax on 

motor vehicles — Differential treatment to motor 
vehicles plying in dilferent areas on account of diffe- 
rence in density of traffic and road conditions — Dis- 
crimination not opposed to Art. 14 — No violation of 
Art. 19 (1) (f) and (g). See Ibid, Art. 14. A I B 19()1 
Ker 72 (DB). 


Art*^, 19 (1) (g) and (6), 265 — Fnucr of taxatinn 

and fundamental rights. 

If a tax were a restriction which could be leg;illv 
imposed on a business, the right to carry orj which 
was guaranteed by the Constitution, the validity of 
the tax cannot be judged by .standards applicable to 
regulations or restrictions imposed on the manner of 
carrying on the business restrictions which ti )w from 
the nature of the commodity or the rep-?rcussio/is ot 
an unregulated trade on the health, morality r r safety 
ot the public. Taxation is the supreme function of 
the State, the exercise of a power which is necessary 
for the very existence and maintenance of the Slate. 
The restraints imposed by ta.xation are wholly beyond 
the scope of Art. 19 (fi) and therefore not subjt^'t to 
the tests of a valid legislaiion under that provision. 

70 Mad L W 770:(J957) 8 STC 690 : (19.57) 2 
Mad L J 469 « ILR (1958) Mad 35 : A I R 1958 Mad 
158 (168. 169) (Ft D) (Fr 42) (DB). 


assessee.the apparent unreasonableness of the restric- 
tion is removed. AIR 1982 S C 1006 AfR 1962 S C 
1563 and AIH 1964 S C 587, Rel. on. ILR (1964) Cut 
1: 30 Cut LT 299: (1965) 56 ITR 298: 1963 
I T J (Sup) 146 : AIR 1964 Orissa 128 (133) (Ft E) 
(Fr 15) (DB). 


— I — Arts. 19 (6) and 265 — Tax and licence fee — 
Distinction. 

A licence fee is an imposition or exaction on the 
right to use or dispose of property, to pursue a 
business, occupation or calling or to exercise a 
privilege. A licence fee is imposed primarily with 
the object of reimbursing the State for the services 
rendered by it. while a t:/.\ is exacted with the object 
of providing revenue for the State and enabling it to 
carry on the duties of Ciovernment. 


It is necessary also to ascertain the power, whether 
regulatory or taxing, under which the amount is 
demanded and the purpose for which the demand is 
made. The amount of the imposition or exaction 
must be aNo taken into consideration. 

The amount of licence fee need not be confirmed 
to the mere expenses ol issuing the lici-nce but may 
include any reasonably proper cost of Mipervision, 
inspection, examination and regulation of the busi- 
ness, in respect of which the licence is issued. It is 
imt possible to lav down aij\ haid and last rules for 
the purpo<-e of determining whether a particular fte 
is reasonable or otherwise. 5S Funi 1, B 480: ILB 
(1957) Fnnj 184: AIR 1957 Funi 45 (47) (Ft A)(Prs4, 
5. 6. 7) (DB). 


Arts. 19 (6) and 19 (1) (g). 265. 276 and Sch. 


List 3, I'.iil ry 06 — TaxandDv's di.'tiiiction pointed 
out EHect ol agreement bet'-^een former Marwar 
State and applicant on power of Rajasthan State to 
levy renew’al lee? — Lew is not unreasonable and is 
not void under Art 19 (1* >c) read will) (A. 6 — Fees 
are justified under Entry 36. List 3 of Sch. 7 — Lacto- 
nes Act (1948). Ss. 6 and 112 — Rules under ~ Vali- 
dity. AIR 1954 Bai 178 (179, 189, 181) (Frs 4 7, 8 

9. 12, 13. 14) (DB). • - a. 

.Art, 19 (1) (g) — Bus stand fee — Fee and tax — 

Distinction. vSee Ibid, Art. 226. AIR 1955 NUC 
(Trav-Co) 4127. 


Arts. 19 (1) (f). (.5). 39 — Wealth Tax Act (1957) 

— Validity — Does not Contravene Art. 19. 

Though taxation laws mav not be hit by Art. 31 (2) 
of the Constitution nevertheless the^ must satisfy the 
requirements of Arts. 14 and 19. But in considering 
whether the restrictions are reasonable or not, the 
Court must have due regard to the Directive Princi- 
ples of State I^olicy. Hence once it is held that the 
levy of wealth tax is for a public purpose i.e., for 
preventing the concentration of wealth in a few 
hands, even periodical levy of the tax annually for 
that purpose with a view to implement the pro- 
visions ot Art. 39 (c) of the Constitution must 
he held to be a reasonable restriction, sulficct to the 
limitation that the tax is not oppressively burden.some 
or cotfiscatory in nature. Then again, the refusal to 
recognise a transfiT in favour ot wives and minor 
children living with the asses^ees w’heresuch transfer is 
not for adequate consideration dhoueh otherwise valid) 
must he held to be a rea^onahI•• restriction having 
regard to the main objec t of preventing l.irge scaleeva- 
sion of the tax Doiihtles'*, if such transfers have been 
ignored for all purposes the restrictionanay be held to 
1 h‘ unreasonable. Put S. 4 only refuses to recognise 
such transfers for the limited purposes of assessment 
of wealth tix. The transfers are valid for other pur- 
poses. By expressly excluding those transfers made 
for adequate consideration or made in favour of a 
wife who is living separate from the husband — 


75 (a). Income-tax Acts. 

n /T ~ Validity of Ss. 2 (6-A) (e) and 

12 (l-B). Income-tax Act (1922) — Provisions do not 
contravene Art. 19(1) fg). See Income-tax Act (19^2) 
S 2 (6.A) (e). AIR 1965 S C 1375. v *• ;. 

“ Validity of Ss. 2 (fi-A) (e) and 
12 (l-B) of Income-tax Act. 1922 — Provisions do not 
contravene the Article. See Income- tax Act ( 1922) 
S. 2 (fi.A){e). AIR 1965 S C 1375. 

• — Art. 19 (.5) — Income-tax Act (1922), S. 16 

(a) (i) and (n) \ alidity — Test of reasonableness of 

re.^riction - Sertion 16 (3) amounts reasonable 

restriction on rights under Art. 10(1) (f) and 19(1' 

(g) See Income-tax Act (1922). S. Ih (3) ^a) (i) AIR 
1962 S C 123. \ f ^ n ). /\ii. 

• ~ 7 “Art. 19 — Madras Revenue Recovery Act, S 48 
— Validity — Arrest ajid imprisonment of ciefaulter 
-Nature of -- \ ali.litv of S. .,6 (2) and S. 48 of 
•Madras Act. See Income-tax Act (1922) S 

AIR 1957 S C 688. 

® Art 19 (1) (g) — Income-tax (1922). Ss 5 (7 \\ 
and 64— C:onstil))tionality of — Whether discrimina- 
tory — U hether unreasonable rrstriction on lunda 

mental right to carry on trade — Abuse of power — 

Remedy of aggrieved party. See Ibid Art 14 4rn 
1957 SC 397. ’ * 
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Art. 19 (1) (g) — Compulsory Deposit Scheme 
Act (1903) — Validity — Act does not contravene 
Art. 19(1) (g). 

Ft c innot be contended that the Compulsory Depo- 
sit Scheme Act. 1963 which was, so to speak, in lieu 
of Additional Surcharge was violative of the princi- 
ples laid down in Art. 19 (1) (g) of the Constitution. 
L ^ ^^rnpulsory Deposit Scheme now applies to 
thoie who are subfect to additional surcharge and if 
an inducement is held out to them to make deposits 
regularly for which a corresponding rebate from 
additional surcharge is to be given, it cannot per se 
infringe any Article of the Constitution. It cannot be 
said that by such inducement in making the com- 
pulsory deposit, Government was discriminating 
between persons other tiiau salaried employees from 
carrying on freely their profession, occupation or 
trade. The Compulsory Deposit Scheme aoplies to a 
well defined class and tne Finance Act of 1963 cannot 
be said to place any restriction on the free exercise of 
anv profession, trade or occupation. (1965) 1 1 T J 63: 
(1965) 57 I T R 749 : AIR 1965 All 37 (38) (Pt C) 
(Pr8). 

Art. 19 ( 1) (f) — U. P. Agricultural Income-tax 
Act (3 of 1949), S. 6 (1), Proviso 1 — Validity— Ques- 
tion of infringement of Art. 19 (1) (f) does not arise. 
See U. P. Agricultural Income-tax Act (3 of 1949), 
S. 0 (0. Proviso 1. AIR 1953 All 25 (DB). 

-—Arts. 19 (l)(f), 31 and 265 -Applicability - 
\ ahditv of taxing statute — Test -Section 46 (5-A) 
of Income-tax Act — Validity. 

Constitutionality of S. 46 (5-A), Income-tax Act 
cannot be challenged on the ground that it violates 
Art. 19 {D (f)of the Constitution. The validity of the 
law which provides for a levy or collection of a tax 
cannot be tested with reference to Art. 19 of the 
Constitution. 

The protection against imposition and collection 
of taxes arises directly from Art. 205 and is not 
secured by Cl. (1) of Art. 31. The power of taxation 
is regarded as distinct from the exercise of police 
power or eminent domain. The limitations imposed 
on the exercise of police powers under Art. 19 cannot 
be placed on the exercise of the taxing power of the 
State. The result of acting under S. 40 (5-A), Income- 
tax Act is to deprive the assessee of his property and 
not only to regulate the use of the property or to 

restrain the right to hold and possess the property. 
Such a law, if at all is one dealing with the depriva- 
tion of property and will thus he outside the scope 
19. air 1957 S C 0S8, Applied. It cannot be 
said that S. 40 (5-A) gives an unfettered discretion to 
the Income-tax Officer and is therefore violative of 
Art. 19 being an unreasonable restriction on the right 
of the assessee to hold or possess property. (1961) 41 
I T R 80 : AIR 1960 Assam 76 (84, 85, ,86) (Pt E) 
(Prs 14, 15, 18, 19, 20, 21) (DB). 

• — Arb 19 (1) (g) -Income-tax Act (1922), S. 37 (2) 
Validity — Section does not violate Art. 19 (1) (f) 
and (g^ of the Constitution. See Income-tax Act ( 1922), 
S. 37 (2). A I R 19G1 Cal 578 (SB). 

Art. 19 (1) (f) — Bengal Agricultural Income-tax 
Act, S. 56— Validity. See Bengal Agricultural Income- 
tax Act of 1944), S. 56. AIR 1959 Cal 490 (DB). 

—.Art. 19 (1) (()— Income-tax Act (1922), S. 23.A— 
Constitutionality of — S. 23-A, Income-tax Act does 
not offend Arts. 14. 19 (1) ({) and 31 of the Constitu- 
tion. (1961)41 IT R21 (Mad). 

[Overruled on another point in A I R 1964 S C 
1S04.3 

Arts. 19. 14 — Income-tax Act (1922). S, 23-A (as 

enacted in 1939)— S. 23-.A does not offend Art. 14 or 
any other fundamental right. See Ibid, Art. 14. A I R 
1957 Mad 133. 


Art. 19 (1) (f) and (g) — Section 10(3) (a) (1) of 

Income-tax Act, 1922— Does not offend against Art 19 
(1) (f) and (g). See Income-tax Act (1922), S. 10 (3) 
(a) (i). (1965) 2 I T J 820 ! A I R 1966 Pat 187. 

Art. 19 (1) (g)— Income-tax Act (1922), Ss. 10 (3) 

(a) and 10 (3) (b) — Sections do not violate Art 14 or 
Art. 19(1) (f) and 19(l)(g) of Constitution. See In* 
come-tax Act (1922), S. 10(3)(a). AIR 1965 Pat 
114 (DB). 

75 (b). Sales Tax Acts. 

• Arts. 19 and 3l-CiviI P. C. (1908), S. 9-Sales 

Tax— Bombay Sales Tax Act (5 of 1946), S. 20 — Suit 
of civil nature — Such suit barred expressly or im- 
pliedly by statute — Sales tax recovered from dealer 
under mistake of fact and law — Suit to recover tax so 
recovered — Contention raised that S. 20 of Bombay 
Sales Tax Act, 1946 was not bar to such suit and if a 
bar was constitutionally invalid— Held S. 20 was bar 
to such suit— Section 20 was also held constitutionally 
valid. A I R 1947 P C 78. Rel. on ; AIR 1955 S 6 
661, Ref.; AIR 1904 SC 322, Foil. Kamala Mills 
Ltd. V. State of Bombay, (1965) 16 S T C 613 : (1965) 
2 S C A 233: 1965 Kant LJ 77: (1965) 57 I T R 643 : 
(1965) 2 S C W R485 : A I R 1965 S C 1942 (1946, 
1947, 1949, 1950. 1951, 1952, 1953) (Pt C) (Prs 13, 
22. 26, 30, 32, 36, 38). 

• 4rt. 19 (1) (g) — Orissa Sales Tax Validation 

Act (7 of 1901), S. 2— Not unconstitutional on ground 
that it imposes unreasonable restriction on funda- 
mental right under Art. 19 (1) (g). See Sales Tai — 
Orissa Sales Tax Validation .Act (7 of 1901), S. 2. 
A I R 1964 S C 1581. 

• Arts. 19 (1) (f) and 19 (1) (g) - M. B. Sales of 

Motor Spirit Taxation Act (20 of 1953)— Act is not 
beyond the legislative competence of the State of 
Madhya Pradesh — Levy of tax notan infringement 
of fundamental rights under Art. 19. See Ibid, 
Art, 280. 1963 Mah L J 493 j (1964) 1 S C R 488. 


• Art. 19 (1) (g) — Vegetables— Meaning — Pan 

(betel leaves) not included — Conditional exemption 
of pan from sales tax on payment of annual fee not 
violative of .Arts. 14 and 19 (I) (g) of Constitution— 
Rajasthan Notification, dated 1-4-1958— Validity. See 
Sales Tax— Rajasthan Sales Tax Act (29 of 1954), S. 4 
(2). A I R 1963 S C 351. 

• Art. 19 (1) (f) — Sales Tax — Assam Sales Tax 

Act (17 of 1947), S. 15 — .Amendment introduced by 
S. 2 of Assam .\ct 13 of 1960 deleting sub-s. (b) of 
Item (i) of sub-cl. (b) of Cl. (1) is not illegal. See Sales 
Tax— Asssm Sales Tax Act (17 of 1947), S. 15. 1962 
(Supp) 2 S C R 589. 


• Arts. 19 (6) (1) (g), 245 and 226-Sales Tax— 

Bengal Finance (Sales Tax) Act (1941) (as amended by 
Bengal Finance (Sales Ta.x) (Delhi .Amendment) Act 
17 of 1956), S, 8-A, as in force in Delhi— Powers con- 
ferred on Commissioner are not unlimited and un- 
restricted — Provision for demanding security is not 
arbitrary or unreasonable restriction — Amount ot 
security — Power to demand is not constitutioi^^lly 
invalid. See Sales Tax — Bengal Finance (Sales Tax) 
•Act (1941) (as amended by Bengal Finance {Sales lax) 
(Delhi Amendment) .\ct 17 of 1956), S. 8-A. (1962) 1 


R 283. 

Art. 19 (G) and (1) (B) 

ator Spirit Taxation (Andhra Pradesh Extension 
d Amendment) .\ct (5 of 1958), Ss. 4 (1 and (6) and 
-Rule 14 framed under S. 2 fl-Sub sect.ons (11 and 
) are constitutional and do not violate .Art. 19 (1) (g) 

the Constitution-Restrictiops imposed are reason- 

h within Art. 19 (6). See Madras Sales of Motor 

lirit Taxation (Andhia Pradesh Extension and 

Ve; q. 4nK ATR 1961 


S C 1471. 
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• Art. 19 (1) (f), Sch. 2, List II. Item 54 — Sales 

tax legislation — Orissa Sales Tax Act (1947) (as 
amended by Act 28 of 1958), S. 14-A— Validity. 

The Orissa Sales Tax (Amendment) Act (28 of 
1958), which incorporates S. 14.A, depriving the 
assessees of the common law right to claim refund of 
amounts paid as tax' under an error of law and pro- 
viding that refund shall be claimable only by the 
person from whom the dealer has actually realised 
the amounts byway of sales-tax, is not beyond the 
competence ol the State Legislature. Nor is it void 
on the ground that it imposes an unreasonable restric- 
tion upon the assessee's fundamental right guaranteed 
under Art. 19 (1) (f) of the Constitution. 

Assuming that by enacting that refund of tax shall 
only be made to the purchasers from whom the tax 
has been collected by the dealers and not to the 
dealers who had paid the tax the fundamental right 
of the dealers under Art. 19(1) (£) is restricted and 
the restriction imposed by S. 14-A ol the Act is in the 
interest of the general public. Orient Paper iNlills, 
Ltd. V. State of Orissa. (19G1) 12 S T C 357 : (1081) 
1 Ker L H 567 : 27 Cut [. T 361 : 1961 SCO 655 : 
(1962) 1 S C A 289 : (1062) 1 S C H 549 : (1961) 2 

S C J 610 : A I H 1961 S C 1438 (1439, 1440) (Prs 5. 
6. 7). 


—Art. 19 (1) (g)— U. P. Sales Tax Act (15 of 1948) 
8. 8- A (6) — Second Proviso — Hestriction in provi''( 
attached to filing of revision is not restriction againsi 
Ireedoin to carry on business — Henc<^ l.roviso is ijm 

631: A III 1965 Al 

124 (125) (Pr G) (DB). 

A ^*^*.19 (l)(g)and(f)and 226— 1 m posit ion of sale.' 

of fundamental right— Validity ol 
bnlc.s lax Law challenged — Belief through writ peti- 
tion Is a more proper remedy — Existence of alter- 
native remedy, no bar to issue of writ. See ll)id 
Art. 226. A I B 1964 All 2S4. 


•Arts. 19 and 265 — Applicability — Taxing 

(Madras Sales of Motor Spirit Taxation 
Act (6 of 1939))-\ Qlidity. 

A taking measure cannot be tested on the touch* 
''tone of Art. 19. The only test to be satisfied in 
regard to taxing legislations is that laid down in 
Art. . 00 . So long as that is not violated, the taxing 
statute cannot he challenged. That apart, it is surely 
open to the legislature to impose certain re.'trictions 

on the rights guaranteed to a citizen under Art. 19. 
A trader cannot claim to carry on his trade without 
payment of taxes. Such a taxing provision is valid 
anti enforceable as incidental to the power to levy 
and collect tjx and it is not designed to undiilv 
restrict the right of a citizen to carry on his business. 
A 1 B 1951 S C 97. Foil. I L R 1960) 1 Audh Pra 
232 : A I R I960 Andh Pra 246 (253) (Pt C) (Prs 34 
35) (DB). 

7 — U) (g)— Validity of Assam Sales Tax Act. 
8ec Sales Tax — .Assam Sales Tax Act (17 of 1947), 
S. 1. A I R 1955 Assam 113 (DB). 

— ^Art. 19 (1) (a) — Bombay Sales Tax .Act (24 of 
1952), is ultra vires of the State Legislature. (’53)55 
Bom L R 246 (DB). 

, Reversed on another point in A 1 R 1953 S C 252.] 

■ Art. 19(l)(g) — Bengal I inance (Sales Tax) Act 
(6 of 19-11), S. 5 (1) — Illegal tax on sales — Contra- 
venes Art. 19 (1) (g). 

An ultra vires or illeg.d imposillou on sales consti- 
tutes an infringement of the seller’s fundamental right 

^1”? Art. 19 (1) (g). A I R 1954 S C 403 and 

A t9o3 S C 252 and A I B 1961 S C 65. Bel. on. 
A [ R 1965 Cal 498 (506) (Pt I) (Pr 55). 

"Art, 19(1) (g)— Cotton fal)rics declared goods of 
•-pccial importance — Imposition of sales tax under 


S. 5 (1) of Bengal Act 6 of 1941, in e.vcess of 2% laid 
down in S. 15 of Central Act, was ultra vires, till the 
time the former section was amended to conform 
with latter section. See Sales Tax — Bengal Finance 
Sales Tax .Act (6 of 19-11), S. 5 (1) (as it stood prior to 
its amendment by Act 13 of 1959). AIR 1965 Cal 
203. 


■ .Arts. 19 (1) (f) and (g), 19 (5) — Bengal Finance 
(Sales Tax) Act (6 of 1941) (as amended by Bengal 
Act 19 of 1954), S 17 — Validity — Does not infringe 
Art. 19 (1) (f) or (g). 

Stction 17 impf>ses reasonable restrictions in the 
interests of the general public on the exercise of tlie 
right of the transferee to carry on tiie business tians- 
ferred to hiii) and to hold it. Tht? .stction on its true 
construction does not render the transferee punish aide 
under S. 22 for the acts and omissions of the original 
dealer, 'i he restrictions imposed bv ttie -ectioir are 
not unreasonable. Section 17 is not therefore an 
iiifraction of the fiindaniental rights guaranteed by 
i\rt. 19 (i) (f) and (g) of th e C'onstitution and the law 
is saved by Art. 19(5) of tlje Constitution, (u Cal 
W i\ 510 : (1964) 15 S T C 277 : A I R 1963 Cal 57!i 
(580, 581) (Pt C) (Pr 12) (DB). 

Art. 19 ( 1) (g) — Beagil Sales Tax Rules. B, 27A 

— Whether infringes Art. 19 il' (g.i of Constitution. 
See Sales 1 ax - Bengul I' inance (Sales Pax) Act 6 of 

1941), S. 5 (2) (a). (ii) Proviso. (1962) 13 S T C 138 

(Cal). 

— ^'.Arts. 19(1) (g) and 19(6) — Exemption under 
S. 5 i2)(a) - ii), Bengal Finance ; Sales Tax ' Act — Pre- 
condition — Whether unreason ible restriction — See 
Sales Pax — Bengal Finance (Sales Tax) Act (6 of 
1941 . S. 5 i2^ (a) ii) (1959) 10 S T C 241 (Cal). 

— Art. 19 (1) (g) S. 7 (4 , Bengal finance Sales 
lax Act — If repugnant to article. See Siles Tax — 
Bengal finance Sales Tax .Act (6 of I94n S 7 4 ) 
a957) 8 S X C 517 : ILR (1958) 2 Cal 2S5. 

.Art. 19 (1) fg) — Beasonable restrictions — S. 7 

(4-A). Bengal Finance (Sales Tax) .Act (6 of 1941) — 

If ultra vires. 

-As S. 7 i4-.A) has been enacted, there are two limi- 
tations expressly mentioned therein. First of all, the 
Commissioner can only demand security 'Tor good 
or suliicient reasons.” The reason must be good or 
sutfacienl objectively and the matter is jiisticiahle The 
second limitation is that it must be “reasonable ^ecu. 
rity.'; This again means that if there is a good or 
Mithcient reason, tfien the security demanded must be 
compatible with a reason, ff the security is arbitrary 

or unconnected with the reason, which has impelled 
the C.ommissioner to demand .security, or dispropor 

t.onately large then it will be bad. Section 7 (4 A) 
therelore does not confer unfettered and arbitrary 
power upon the Commissioner and the restriction im- 
posed by It are reasonable restrictions and do not 
contraverethe provisions of Art. 19 (1) (g) of the 
Constitution. It is not ultra vires. (1957) 8 8 T f' 10^- 
AIR 1956 Cal 596 (599) (Pt C) (Pr 12). 

— Art. 19 (1) (g) — (Kerala) General Sales Tax 
(Amendment) Act (14 of 1959) - A'alidity. See Sales 
1 ax— Kerala Genera) Sales Tax Act . U of 1125 ME) 
S.3 1) b'. air 1961 Ker 36 (DB). 

Tax Act (25 of 

1^3/), 8. lo i3; — Legislation providing for forfeiture 

ot arnount coUecteaas sales tax in contravention of 

statute — Aalidity — Provision in S. 18 v3 of the Art 
violate* Art 19 ( 1) (f) and is void. AIR 1958 S C 328 
Applied. 40 Mys L J 514 : (1962) 13 S T C 32-^ • ATli 
1962 .Mys 183 (183) (Pr 13) (DB). * 

Arts. 19 (1) (f). 226. 245 and 254, Sch. 7 List ^ 

Sales Tax Act (19 of 1959);s. 20- A 

— Aalidity — Dealer has no right to challenge its 
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validity on ground of violation of Art. 19 (1) (f) of 
the Constitution — S* 20-A is valid and intra vires 
the State Legislature. 

Section 20*A of the Bihar Sales Tax \ct, 1959 is 
intra vires the State Legislature under Sch. 7, List 2, 
Entry 54 of the Constitution and is a valid legisla- 
tion. The provisions of S. 20-A of the Act and S. 14A, 
Orissa Sales Tax Act are in pari materia. There is no 
material distinction between them Consequently, the 
Supreme Court decision in AIR 1901 S C 1438 would 
apply equally in determining the validity of S. 20-A 
relating to refund of unauthorised collection of sales 

tax. AIR 1964 SC 922, Dist. 

Section 72, Contract Act and S. 20-A of the Bihar 

Act are not in conflict. Section 20-A cannot be chal- 
lenged as a colourable piece of legislation. The pro- 
vision in S. 20-A of the Bihar Act which enacts that 
the application for refund must be filed within the 
period of limitation allowed by law cannot be struck 
down as invalid. 1965 B L J R 431 : AIR 1966 Pat 54 
(57, 58, 59, 60) (Prs 8, 9. 10, 12) (DB). 

75 (c). Miscellaneous. 

• Art. 19 (11 (f)— Central Provinces Local Self- 

Government Act (4 of 1920 as amended by C. P. Act 
(7 of 1933), Ss. 51, 79(l)(xv)— Rules under S. 79 framed 
by Local Government, Rr. 3, 7, 8, 9— Validity — Im- 
post of tax under S. 51 — Art. 19 (I) (f) not violated. 
See Central Provinces Local Self-Government Act (4 
of 1920 as amended by C. P. Act 7 of 1933), S. 51, 
AIR 1964 SC 1013. 

• Art. 19 (1) (g) — Assam Taxation (on Goods 

Carried by Road or on Inland Waterways) Act (10 
of 1961), S. 34 — Validity — Does not pronibit remedy 
by way of appeal or revision — Section not discri- 
minatory or otherwise invalid. See Assam Taxation 
(on Goods by Road or on Inland Waterways) Act (10 
of 1901), S. 34. air 1964 S C 925. 

• Art. 19 — Assam Taxation (on Goods Carried 

by Road or on Inland Waterways) Act (10 of 1961), 
S. 3 — Validiti' — Determination of validity of tax 
laws — Rovers of Court — Considerations involved 

— Tax under S. 3 of Assam Act imposed only on tea 
and jute— Tax not unconstitutional. See Assam Taxa- 
tion (on Goods Carried by Road or Inland Water- 
ways) Act (10 of 1961), S. 3. AIR 1964 S C 925. 

• Arts. 19 (1) (f) (g), (5) and (6) and 304 (b) and 

Sch. 7, List 2, Entry 56— Bihar Taxation on Passen- 
gers and Goods (Cirried by Public Service Motor 
Vehicles) Act (Bihar 17 of 1961), S. 3 — Validity of 
Bihar Act 17 of 1961 — Retrospective effect of Act — 
Act competently enacted within Entry 56 of List 2 

— It is reasonable and valid within ambit of Arts. 19 
(5) and (6) and 304 (b). 

Where in its essential features a taxing statute is 
within the legislative competence of the Legislature 
which pas.sed it by reference to the relevant entry in 
the List, its character is not necessarily changed 
merely by the retrospective operation so as to take the 
said retrospective operation outside the legislative 
competence of the said Legislature. 

The Bihar Finance Act, 1950 (Bihar 17 of 1950) 
was declared bv the Supreme Court as unconstitu- 
tional. Thereafter an Ordinance, namely. Bihir Ordi- 
nance No. 2 of 1981 was issued by the State of Bihar. 
By this Ordinance, the materid provisions of the 
earlier Act of 1950 which had been struck down by 
the Supreme Court were validated and brought into 
force retrospectively. Subsequently, the provisions of 
the said Ordinance were incorporated in the Act, 
namely, the Bihar Taxation on Passengers and Goods 
(Carried by Public Service Motor Vehicles) Act, 1961 
(Bihar 17 of 1961). As a result of the retrospective 
operation of this Act, its material provisions were 
deemed to have come into force on April I, 1950, the 


date on which the earlier Act of 1950 had come into 
force. The appellants challenged the validity of this 
Act of 1961. 

Held (i) that as the scheme of S. 3 for the levy and 
recovery of the tax was valid under Entry 50 of 
List 2 of Sch. 7 so far as future recoveries were con- 
cerned, it was not easy to see how it could be said 
that the character of the tax was radically changed 
in the present circumstances. The tax recovered re- 
trospectively like the one which would be recovered 
prospectively still continued to be a tax on passengers 
and it adopted the same machinery for the recovery 
of the tax both as to the past as well as to the future; 
(ii) that the nature of the tax in the present case was 
the same both in regard to prospective and retrospec- 
tive operations. The argument that the retrospective 
operation of the Act was beyond the legislative com- 
petence of the Bihar Legislature must, therefore, be 
refected; having regard to all the relevant facts of 
this case, the restrictions imposed by the said retros- 
pective operation must be held to be reasonable and 
in the public interest under Art. 19 (5) and (6) and 
also reasonable under Art. 304 (b); (iii) that Part 13 
of the Ckinstitution contained provisions which con- 
stitute a self-contained Coae and the Court need not 
really travel outside the said provisions in determin- 
^g the validity of the tax imposed by the Bihar Act. 
Rai Ramkrishna v. State of Bihar, (1964) 1 S C A 413; 
ILR 42 Pat 796 : (1964) 1 SCR 897 : (1964) 2 S C I 
749 : (1963) 50 tTR 171 : AIR 1963 S C 1667 (1673. 
1674, 1675. 1670. 1677)(Pt e)(Prs 13, 15, 17, 20. 21). 

• ■ — Art. 19 — Central Excises and Salt Act (1944), 
Sch. I, Item 17 — Levy ot excise duty on footwears 
under Item 17 is not discriminatory — It is valid and 
cannot be attacked under Arts. 19 and 31 of Consti- 
tution. See Ibid, Art. 14. AIR 1963 S C 104. 

® Art. 19 (1) (f) — U. P. Large Land Holdings 
Tax Act (31 of 1957), S. 5 (1) ana Schedule — Con- 
stitutional validity — Not void on ground of contra- 
vention of Alts. 14, 19(1) (f) and 31 (2) of the Con- 
stitution — Constitution of India. Arts. 14, 19 (1) (f> 
and 31 (2). See U. P. Large Land Holdings Tax Act 
(31 of 1957), S. 5 (1) and Schedule. AIR 1962 S C 
1563. 

• — Art. 19 (1) (f) and (g) — Section 178-A, Sea 
Customs Act (1878--Validity — S. 178.A is valid — 
AIR 1902 S C 310, Foil. Pukhraj v. D. R. Kohli, 
Collector of Central Excise, Madh. Pra.. 65 Bom L R 
281 ! 1963 M P L J 466 1 1963 Mah L J 468 j (1964) 

1 S C J 281 : 1964 Mad L J (Cri) 161 t (1962) Supp 3 
S C R 866 : AIR 1962 S C 1559 (1560) (Pt A) (Pr 2). 

^ — Art. 19 (1) (g)— Scope — Retrospective effect of 
U. P. Sugarcane Cess Act (22 of 1956)— It infringes 
Art. 19 (1) (g). 

The fact that, as a consequence of the cess being 
made retrospective the petitioner may now have to pay 
in one year a sum of money, representing accumula- 
tions of tax for past yeir does notinfringe Art. 19(l)(g)* 
The argument is tantamount to saying that a heavy 
tax is unconstitutional. It cannot be argued that the 
retrospective operation of the provisions of the im- 
pugned Act is oppressive and constitutes an un- 
reasonable restriction on the petitioners' right to 
carry on their trade or business. AIR 1957 All 159 
(166) (Pt K) (Prs 37, 39) (DB). 

19 (6) and (1) (g)— Municipalities — Calcutta 

Municipal Act (1951), S. 548 (2) — Imposition undei, 
if violates fundamental right under Art. 19 (1) (g). 
See Municipalities — Calcutta Municipal Act (33 of 
1951), S. 548 (2). AIR 1959 Cal 45. 

y^rt. 19 (1) (f)— Tax law — Tax on land — Classi- 
fication of lands ultimately resulting in uniform 
levy per acre without any relation to income — Ab- 
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sence of quasi-judicial- approach in matter of assess- 
ment, levy ana collection of tax — Constitutional 
validity — Kerala Land Tax Act (15 of 1901), Ss. 5, 0, 

7, 9, 10, 11. 17 and 19 — Kerala Land Tax Rules (1901) 

— Entire Act and Rules framed thereunder declared 
unconstitutional — Interpretation of Statutes—Uncon- 
stitutionality of Legislation — Severability, question 
relating to — If Rules framed alone can be struck 
down. See Ibid, Art. 14. AIR 1963 Ker l55. 

Art. 19 (1) (g) — Scope — Travancore-Cocbin 

Entertainment Tax (Validation of Levy and Collec- 
tion) Act, 1955 — Validity. See TravancoreCochin 
Entertainment Tax (Validation of Levy and Collec- 
tion) Act (20 of 1955), S. 3. AIR 1959 Ker 43 (DB). 

Arts. 19 (1) (g), 23 and 304 — Madhya Pradesh 

Motor Vehicles (Taxation of Passengers) Act. 1959 
(M. P. Act 17 of 1959). S. 3 — Tax imposed by M. P. 
Act — It is imposed on passengers and not on opera- 
tors of motor vehicles The Act is valid — It does not 
offend Arts. 19, 23 and 304 1962 M PC 31 > 1962 

Jab L j 214 j 1962 M P L 1 633 : I L R (1963) Madli 
Pra 45 i AIR 1962 Madh Pra 108 (110) (Pt A) (Pr 0) 
(DB). 

Art. 19 — Mysore Buildings Tax Act i 1963). S. 4 — 

Classification based on lloorage of i)uilJi ^g, not 
rational — Classification has no just relationship with 
object of Act— Act violates fundamental rights under 
Arts. 14 and 19 of Constitution, bee ll)id, Art. 14, 
AIR 1965 Mys 170 (DB). 

Art. 19 (1) (f) aod (g) — Constitutional validity 

of Bihar and Orissa Municipal Act (7 of 1922), S. 82 
(1) (ff) — Unrestricted power to subordinate body 
(Municipality) to impose professional tax at what- 
ever rate it chooses — Not unieasonal)le and arliitrary. 
See Municipality — Bihar and Orissa Municipal .Act 
(7 of 1922), S. 82 (1) (if). rj65 B L j R 886- 

• Art. 19 — Bihar Finance Act (17 of 1950) — 

Part III — Validity — Provisions of. do not contravene 
Arts. 14, 19, 23 or of Parr XI 11 of the Constitution — 
(Constitution of India, Arts. 14. 19, 23, 240, Part 
XIK) See Bihar Finance .Act (17 of PJ50), Part III. 
AIR 1952 Pat 359 (SB). 

Art. 19— Section 0 (4) of Punjab .Act (10 of 19.52' 

not ultra vires on ground that it confers uncontrolled 
or unregulated power to reopen past assessment. See 
Punjab Passengers and Goods (Taxation) Act (10 of 
1952), S. 0 (4). AIR 1964 Punj 438 (DB). 

— Arts. 19 (6), 265 and 266 — Tax or fees —Income 
from licence fees imposed under Punjab Act (12 of 
1954) collected and received in treasury — Nature of 
— “Revenues” in Art. 266 — Meauing — Licence tee if 
forms part of Consolidated Fund. 

From the fact that the income derived from the 
licences issued under the l^unjah Toaacco Vend Fees 
Act of 1954 is collected and received into tlie treasury 
of the State and is not earmarkea for the administra- 
tioa of the .Act. it c.«nnot l)e ^;iid that the imposition 
ceases to be of the nature of the fees. It is not pos- 
sible for any income from fee-, being kept out of the 
treasury and utilized tor a particular purpose, for 
Art. 200 of the Constitution declares that all revenues 
received by the Ciovernment of a State shall form one 
consolidated fund to he entitled “the Consolidated 
F und of the State*'. The expression.‘‘revenue^’' appear- 
ing in this article has not been defined but there can 
he no manner of doubt that it means 'the income of 
the nation derived from its taxes, duties or other 
sources for the jiayment of the nation’s expenses*. If 
all the income of the State must, in view’ of tlie coiisti- 
tutional requirements, lie credited to and form part of 
the Consolidated Fund of the State, it is obvious that 
the income derived by the State from the imposition 
of licence fees cannot he kept out of the general reve- 
nues or be earmarked for special purposes. 58 Pun 


L R 480: I L R (1957) Punj 184: A I R 1957 Punj 54 

(48) (Pt C) (Pr 11) (DB). 

[Overruled in AIR 1902 Punj 207 (FB).] 

Arts. 19 (1) (g). 245 and Sch. 7, List 2, Entry 50 

- J’uiijab Passengers and Goods Taxation Act (15 of 
1952) (as amended by Punjab Act (21 of 1952)), Ss. 3, 
4,8, 9 and iO— .Act is not 'ultra vires’ — Ss. 3. 4. 8 and 9 
are valid— S. 10 is invalid. A I R 1955 N U C (Punj) 
1887. 

76. Right to strike- 

• -Arts. 19(1) (a), (b), 309— Central C ivil Services 

(Conduct) Rules (1955). R. 4-A— \ al(dity— Is invalid 
in so far as to prohibit any form of demonstration 
but cannot be struck down in so far as i: prohibits 
strikes. 

Rule 4-.\ of the Central Civil Services (Conduct) 
Rules (1955) in the form in which it now stands pro- 
hibitirg any form of demonstration is violative of the 
CoverniTifcnt servants’ rights under Art. 19(|){ajand (b) 
and should, therefore, be struck down. But in so far 
as the said rule prohibit? a strike it cannot be struck 
down for the reason that tliere is no fundamental 
right to resort t(t a strike. \\ here the charge against 
the Ciovernment servant is not that he iiarticipated in 
any ^tnko t>at the charge is that he participated in 
the various demonstrations, that is, a charge based 
upon that part of the rule which prohibits demons- 
trations altogether, the fact that the demonstrations 
ill which he is alleged to liavo participated actively 
were organised in connection with the strike does 
not mean either in fact or in law that he pirticipated 
in tile strike itself. Similarly, tlie charge that he took 
active part in the prejjarations made for the strike 
also <loes not mean in tact or in law lliat he partici- 
pated in the strike and so the charge cannot he reason- 
ably construed to mean that his conduct amounted 
to-a contravention of the rule which pruhibits strikes. 
A I U 1902 S (. 1160, Full.; Misc. I'etn. No. 255 of 
i960, dated 18- 1- 1961. decided [)v Bombay High 
Court, Reversed. O. K. Cdiosh v. E. X. Joseph, (1963) 
Supp 1 8 C R 789 , (J96i) I S C W R 168: 1964 Mah 
L J 509 : 1964 M P L J 599 : 66 Roar L R 93 ; 1964 
M P L j 599 : (1962) 5 Fac L R 5ll : (1963) 2 S C A 
117 ; ( 1962) 2 Lub L J 615 : (1963-64) 24 F J R 1 15 i 
AIR 1963 S C 812 (814, 816) (Pt A) (Prs 8, 13) 

19(1) (a) and (b)— Prohibition ajiainst re- 
sorting to strike is valid— In so far as it prohdut.s any 
form of demonstration, the rule violates Art. 19T)(a)— 
Provisions of rule not being separable entire rule is 
invalid. A I R 1959 Pat 187, Reversed. See Bihar 
Government Sc-rvants’ C.onduct Rules vl956). R 4-A 
AIR 1962 S C 1166. 

Art. 19(1) ig) — (.ential Civil Services (Conduct) 

Rules (1955), R. 4 (A)— Constitutional validity— Prohi- 
bition against resorting to stiike and participating in 
ai'\ deiiiOi ist r < 1 1 ion — ■ V\ hether violative of Art. 19 (1) 
ut'. (o) ,cior^g)of the Constitution. Sea Central Civil 
Services i Conduct) Rules (1955/. R. 4 (.\). A 1 R 1962 
Bom 53 (DB). 

; Art. 19 (1) tc). (4)-Right to strike not included 

in riglit to lorm associations or uniun.s — JNsential 
Seivices Mautenauce Ordinance (I96d), 8s. 3(1) 
and / — Restrictions imposed by Ordinance are with- 
in limits provided by Cl. (4). 

The right to go on strike is not included in tlie 
fundamental riglit conferred on the citizens unoer 
Art. 19 (1) (c) of the Constitution to form associations 
or unions. Observations to the contrary in aIR 1958 
Pat 51, held obiter. 

Having regard to the danger to he averted, the res- 
trictions imposed l)y the IXsenlial Services Mainten- 
ance Ordinance {rromulgated l)y the President are 
reasonal)Io restrictions on the exercise of the right 
conferred l)y Art. R)-(J) (c) imposed in the interests of 
public order, within the limits prescribed by Cl. (41 
of Art. 19 of the Constitution. 
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The words ‘public interest’ used in sub-s. (1) of 

S. 3 have to be read in the context of other provi- 
sions of the Ordinance and when so read there is no 
doubt that the restrictions imposed are in the interests 
of public order. (1963) 2 Lab L / 204 : 03 Bom L R 
774 : 1961 Nag L J 695 : (1961-62) 21 F J R 441 : 
AIR 1962 Bom 53 (65, 66. 67) (Pt D) (Prs 40, 49, 55) 
(DB)# 

Art. 19 (1) (g) — Right to carry on occupation of 
Government service — Ordinance preventing them 
from going on strike — No contravention of their 
right not to carry on occupation — Essential Services 
Maintenance Ordinance (1900), S. 3— Constitutional 
validity. 

It is true that the right to carry on occupation in- 
cludes the right not to carry on occupation. But by 
going on strike the Government servants do not 
choose not to carry on their occupation of Govern- 
ment service; on the other hand, they want to remain 
into the occupation, viz., they want to remain in 
Government service, take their pay and yet not work 
and that is not choosing not to carry on the occupa- 
tion. It is open to them to resign from Government 
service if they so desire. The Essential Services 
Maintenance Ordinance does not prohibit them from 
doing so. In that view the Ordinance in so far as it 
prevents them from going on strike, does not prevent 
them from exercising their right not to carry on their 
occupation of Government service and so does not 
contravene Art, 19 (l)(g). 63 Bom L R 774: 1961 Nag 
LJ 695 : (1961.62) 21 F JR 441: (1963) 2 Lab L J 
264 t AIR 1962 Bom 53 (67) (Pt E) (Pr 57) (DB). 

Art. 19 (1) (g)— Strike — Nature of right— (Indus- 
trial Disputes Act (1949), S. 24). 

Every strike is not illegal and the workers enjoy 
the fundamental right to resort to strike whenever 
they are so pleased in order to express their griev- 
ances or to make certain demands. This fundamental 
right cannot in any way, be limited by Standing 
Orders. Strikes are illegal under the Indian law only 
when penalties have been imposed for them for con- 
travention of the provisions of Ss. 22, 23 and 24 of 
the Act. 1958 Cri L J 81 : A I R 1958 Pat 51 (56. 57) 
(PI D) (Pr 14) (DB). 

ARTICLE 20 
SYNOPSIS 

(Constitution of India, Ait. 20) 

X. Scope. 

2. Ex post facto laws — Clause (1) — Scope. 

(a) Ex post facto laws and their validity. 

(b) “Law in force”. 

(c) Pre-Constitution laws. 

(d) Continuing offences. 

(e) Retrospective effect of laws creating 
offences. 

(f) Law enhancing punishment. 

(g) Change in procedure. 

3. Double leopardy for same offence— Rule against 

—Clause (2h 

(a) Bar to fresh trial under Criminal P. C., 
S. 403. 

(b) Both prosecution and punishment neces- 
sary, 

(c) “Prosecuted”, meaning of. 

(d) Judicial proceeding necessary. 

(e) Civil action. 

(f) preventive detention. 

(g) Security proceedings. 

(h) Departmental or disciplinary proceedings. 


(i) Same offence. 

(j) Distinct offences. 

4. Accused not to be compelled to be witness 
against himself— Clause (3). 

(a) Failure to give evidence— Inference from, 

(b) “Person accused of any offence”. 

(i) Examination under S. 45G. Banking 

Companies Act. 

See also Ibid, Note 0 (d). 

(ii) Persons examined under S. 171A, Sea 
Customs Act. 

(iii) Person giving evidence under S. 240, 
Companies Act (1956). 

(iv) Other Cases, 

5- Statement of accused under Criminal P. C. 

S. 342. ' 

6. Compulsion to be witness— What amounts to. 

(a) Enquiry under Public Servants (Inquiries) 
Act (1850). 

(b) Direction to accused to appear in identifi- 
cation parade or to exhibit his body or 
identifying marks on it. 

(c) Search and seizure of documents from the 
person or the custody of the accused. 

(d) Public examination of directors and office 
bearers under S. 45-C, Banking Companies 
Act. 

See also Ibid, Note 4 (b) (i). 

(e) Direction to produce documents or other 
incriminating evidence. 

(f) Taking of thumb impression, specimen 
writing or signature etc. 

7. Evidence Act, S. 132— Validity of. 

8. Unreasonable searches and seizure. 

9. Confessions of accused obtained under pressure, 

1. Scope. 

■ Art. 20— Interpretation of — Art. 19 gives list 

of individual liberties, while Arts. 20 to 22 primarily 
deal with penal or other laws— See Ibid, Art. 19— 
AIR 1950 S C 27. 

■ Art. 20, Preamble — Interpretation of — Refer- 

ence to English decisions — See Ibid, Preamble— AIR 
1958 Andh Pra 756. 

Art. 20— Approver — Position of — Whether that 

of accused or witness — Approvsr can be kept in 
custody — Art. 20 has no application — See Criminal 
P. C. (1898), S. 337. AIR 1955 N U C (Madh B) 5650. 

2, Ex post facto laws— Clause (1) — Scope. 

(a) Ex po^t facto laws and their validity. 

(b) “Law in force”. 

(c) Pre-Constitution laws. 

(d) Continuing offences. 

(e) Retrospective effect of laws creating 
offences, 

(f) Law enhancing punishment. 

(g) Change, in procedure. 

2. Ex post facto laws — Clause (1) — Scope. 

• Art. 20 — Restrospective operation of law— An 

ex post facto law — If falls within prohibition under 
Art. 20 of Constitution — See Interpretation of 
Statutes. 1965 (1) Cr L J 360 : AIK 19G5 SC 444. 

0 Art. 20 (1) —Scope and object. 

Article 20 (1) in its broad import has been enacted 
to prohibit convictions and sentences under ex post 
facto laws. This article must be taken to prohibit all 
convictions or subjections to penalty after the Con- 
stitution in respect of ei post facto law whether the 
same was a post*Constitution law or a pre-Constitu* 
tion law. 
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Difference between Art. 20 (1) and Ss. 9 (3) and 10 
of Art. 1 of the American Constitution pointed out. 
Shiv Bahadur Singh v. State of V.P., 1053 S C J 563': 
1953 CrLJ 1480:1953 SCR 1188:1953 SC A 
803 : AIR 1953 S C 394 (398) (Pt D) (Pr 8). 

Art. 20 — Scope — Prevention of Corruption Act. 

S. 5 (2) — Constitutional validity — Section whether has 
made some act punishable which was not punishable 
at the time when it was committed — See Prevention 
of Corruption Act 1947, S. 5. 1958 All LJ 424; 
1958 Cr R 335. 


• Art. 20 (1) — Bihar Land Encroachment Act 
(31 of 1950), S. 9— Validity. 

Section 9, Bihar Land Encroachment Act, 1950, 
in terms is not hit by Art. 29 (1) of the Constitution. 
But the meaning which is being given to the, 
expression “unauthoiisedly occupies" violates the 
fundamental rights guaranteed by the Constitution 
and, as such this section is also unconstitutional 
and invalid. The possibility of the Act being applied 

in an unauthorised and arbitrary mam cr i.s ^ul^icient 

it unconstitutional and .S. 9 cannot be con- 
sidered independently of the other juov isions ('f the 
Act and especially of the provision where tlie ex- 
pression "unaulhori'-edly occupies" has been ex- 
plained. 

But the words as used in this section do ml iiuli- 

cate that there can be a punishment intlicted without 
a tormal trial, f he words “shall on conviction, be 
liable to a fine" carry with them the impiut tliat 
the^re should be a trial. lAial is conternplutetl by S. ii, 
and certainly it is the natural right of every accused 
to ask tor a trial before he is convicted. Section 0 
contemplates a regular punishment, and the words 
on conviedion" go to show that even this .\ct, badly 
tramed as )t is. did contemplate to some txtent that 

33 P ‘^^TbiHikan l.'s! 

2 (a). Ex post facto law-s and their validity. 

“ Art. 20 (XI— Order of externment under S. 57 
Bombay Police Act Order, if offends aaainst 
Article— (Bombay Police Act (22 of 1951). Ss. 57 and 

The object of S. 57 of Bombay i^olice Act, 1951 is to 
protect the locality or area concerned from the pro- 
bable cominissiou.of theolfencebvtheevternee. In that 
sense, the order is more preventive in intention and 
action than punitive. Previous convictions of the type 
and of the categories rnentioned in the hrst |)art of 
S. 57 are, no (lou!)t, a condition piecedentj..A'-’‘urning, 
therefore, that an order of cvtcmnient cun he icguui- 
cd as a pci ally within the iiuunitj!.' ‘d Ait. 2U (ij tin- 
penalty is imposed on the exten mor<* dirictly and 
more substantially for the tendency v. Inch he i.\hi!>its 
On the dale of notice Under 5. 59 'ol the Act. .Since 
the penalty cannot feusonai)lv b- said, to b-.-.tiR- n-sidt 
of his previou.s convictions it c.niiict ijt- Ih Id that ihe 

order of cxtornmciit oifends agaiii't flic pri/. i^ic; s of 

Art. 20 (1) and is fhertlon* ju\ ibd. 57 Bum I. B 50(>; 
JLR (1955 Bom 7S1 : 1955 Cr L J 12d9 : .\IB 1955 
Bom 346 (347. 34S) {Vr A) (Pr, 4, 5) (DBJ. 

Preventive Detention Act, decs 
not contravene Art. 29-Sec Puiilic Safetv — Prcvcn- 

5^^^^^^1^'nt‘on Act (1950), S. 19. AlB 1954 J ami K 

20, 245, 2lG and 218 — Power of Parlia- 
^ pass retrospective legislation for .Madhya 
Uharat-CeDera! Clauses Act (1897). S, 6. 
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There is no doubt that the Administration of Eva- 
cuee Property Act 1950, is meant to be retrospective. 
There is in our Constitution a limitation on the 
power of the Legislatures to make retrospective 
criminal legislation. These limifations are .stated 
in Art. 20. But except for this Article, there is no 
other provision in the Constitution which points 
to any limitation of the plenary powers of the 
Parliament and the State Legislatures so long as they 
keep within the ambit of the subjects of the Jegis 
lation specifical ly assigned to them. There i s noth ing in 

I 1 ^ 1 * indicate an intention to with- 

hold from the Parliament the sameaksolutediscretion 

as the British Parliament has with regard to past 
events as well as present and future, provided of 
course Parliament confines it.-^elf to the specified 

subjects and legislates wdthin the limitalions prescri. 

bed by Art. 20. From the principle of the supremacy 
oi the Parliament and the State Legislatures within 

their allotted spheres, it foIlow'S that in the absence 

ot e.vpress provision to the contrary, the Parliament 
and any State Legislature can give to their laws 
otherwise valid, retrospective or prospective open- 

tion. The Constitution ‘does not restrict or limit the 

legislative competence of Parliament so as to injlt t 

c.vercisable only with legard to that part 'of territory 
ot (ndiu or only with regard to those subiActs in 

'minion Legislature had before 
_d.l-lJ.>o the rower to legidate. The question tiiere- 
lore ol the power of i'arliument to legi.slate retru'^pec- 
tively or prospi-etiveiy with respect to a subject is m 
no v/av alfected by the posvers of the Dominion 
1. gislatuie under th. Government of India Act, 19.35 
l! li to (he provisions of thu present Cion.tilutio'n that 
wemustlook tor drterrnining the powers ot theParlij 
inent. Section 6 ol the (.eneral Clauses Act cannot be 
invoked in such cases for holding that the elfect ot 
tfie repeal of the (iovernment of India Act 1935 is to 
coriHrin liT ever the rights vested in the citizens iust 
hetore tlic coinriiencco.ent of the Constitution and to 
deny to the I arliarnent and the State Legislaturfs the 
power oi intcrlering with those rights by enactinu 
retrospective legislation under the powers enforced 
on them by Arls. 24o and 2-16 ot the Constitution 
Section fi ot the General Clauses .\ct which merelv 
lays down one of the general rules of construction of 
statutes can have no applicability where the Gor em 

inent ot India Act 1935 is not merely repealed hut is 

suhstituled liy a new Constitution under whicli the 

arliarnent and the State Legislatures are not prohihi 
led from k^isla ing lor the past and of interfer' iv 
with vested rights. Section fl of the General ciauses 
.\ct would have again no appiicahilitv where the 
1 arliarnent and the .State Legislatures with the leL 
lative competence of retrospective legislation pa.s m 
eiuctment giving it in express terms retros , Afite 
eilc-ct. Further before 26-1-50, tlie Dominion Lceis 
laturefunctjoning under the Government of India 

M : imAn'i, .‘hf .to.,l>-Sislate for State of 


Madhya Bharat with aspect 5th;/’:5:;odrm .lage 
merit and disposal of properly declared by law oA^e' 
evacuee property, by virtue of the instrurneat f 
y,. css, or, executed by the Baj-pramukl, ol .M dhv 

'he matters me, t ed 


..s..sn „un respect lo -he cu-toily, mariagenie,. 
t »‘)>oval of j.ro]) 'i»v declmcd bv law to he ,xv‘ 
property. Alb 195U S G 27, \ I B l<j 5 o m o 
■MB 19- ) Hai 94, Dist. and Dissent ATfi iiVo'M* 'll'' 
B isi (ISO. 1S7. l.SS) at D) (Pr H) 

oMOk'i s!~3^'4'’'v '•’'-'•‘‘"■ on Act (16 
Ol 1 ,Ss. 4-\al,dity - IJo not impose uiire, 

smna hie rydrictions on fundamental rights „ kW 

Arl. 19 and they are LOt contrary to Art. 20 (1) Se 
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CONSTITUTION OF INDIA (1950). Art. 20, Note 2 (A) 


M. P. Minimum Wages Fixation Act (1902), S. 3. AIR 
1964 Madh.pra 45. 

Art. 20 (1)— Section 297 (2) (g) of the Income-tax 

Act, 1962 is not violative of provisions of Art. 20 (1) 
of Constitution. See Income Tax Act (1982), S. 297 
(2) (g). 1965 Ker L j 1177. 

' Arts. 20 and 245 — Applicability and Scope 

R. 33 of the Sirhiiid Canal Rules — Validity — Retros- 
pective effect. 

The general rule is that a statute can be made to 
operate retrospectively by express enactment to that 
effect or necessary implication. Article 20 places 
certain restrictions on the powers of the Legislature in 
this respect. Except as provided by this article, the 
State Legislature has plenary power of legislation on 
the subject within the jurisdiction and can make laws 
which are retrospective in effect. 

Article 20 provides a safeguard for personal secu- 
rity of the subject. It is meant to protect the subject 
against punishment by ex post facto laws. But it has 
no application to his rights or liabilities with respect 
to property or contracts. Rule 33 of the Punjab Rules 
to which retrospective effect is given by the Validation 
Act (4 of 1954) specifies the charge leviable for canal 
water in an unauthorised manner or suffered to run 
waste. The rule simply creates a civil liability in addi- 
tion to the criminal liability, if any, under Act (8 of 
1873). It cannot be said that the impugned provision 
offends the inhibition laid down by Art, 20 (1) of the 
Constitution. AIR 1956 Pepsu 40 (45, 46) (Pt D) 
(Prs 19, 21. 24) (DB). 

Arts. 20. 13 and Pre — Part of law alleged to be 

void as amounting to an ex post facto.Iegislation— Whe- 
ther whole becomes void — Test of severability — 
(Punjab District Boards (Tax Validating) Act (27 of 
1955), S. 2 — Validity). See Ibid, Art. 13. AIR 1959 
Punj 318. 

2 (b). “Law in force’*. 

• —Art. 20— ‘Law in force at thetime*— Meaning of. 
See Ibid. Art. 31 (1), AIR 1962 S C 1753, 

• Art. 20 (l)-Mines Act (1952), Ss. 73, 74 — 

Contravention of Regulations of 1926 — Regulations 
deemed to be in force under 1952 Act on date of 
offence amount to laws in force within Art, 20 (1) 
of Constitution— General Clauses Act (1897), S. 24. 
See Mines Act (1952), S. 73. AIR 1961 S C 838. 

• Article 20 (1)— “Law in force”, meaning of— 

(Words and Phrases — 'Law in force*). 

The phrase 'law in force* as used in Article 20 (1) 
must be understood in its natural sense as being “the 
law in fact in existence and in operation at the time 
of the commission of the offence’* as distinct 
4rom the law deemed to have become operative by 
virtue of the power of legislature to pass retrospective 
laws. Shiv Bahadur Singfi v. State of V. P,, 1953 S C j 
563 ; 1953 Cri L J 1480 : 1953 SC R 1188 i 1953 
SC A 803 : AIR 1953 S C 394 (398) (Pt F) (Pr 10). 

Art. 20— Law in force— Meaning — (Words and 

Phrases). 

The expression ‘law in force' in Art. 20 means 'law 
actually in force and not law deemed to be in force 
by retrospective operation of an amendment.’ 1954 
All W R (H C) 334 j 1954 Cri L J 1212 i A I R 1954 
All 562 (567) (Pt E) (Pr 10) (DB). 

Art. 20 — ‘Law in force*— Rules and regulations 

made under repealed Mines Act of 1923, are not 
*law in force’ even though they are deemed to be in 
force by virtue of S. 24, General Clauses Act— (Mines 
Act (1952). Ss. 66 and 73). 

The phrase ‘law in force' in Art. 20 must be under- 
stood in its natural sense as being the law in fact in 


existence and in operation as distinct from the law 
‘deemed' to have become operative by virtue of the 
power of legislature to pass retrospective laws. 

Article 20 prohibits conviction under a law which 

is only to be 'deemed to be* in force. The rules and 

regulations framed under the repealed Mines Act of 
1923 cannot be described as ‘law in force* within the 
meaning of Art. 20 and the accused cannot be 
convicted under Ss. 66 and 73 of the Mines Act of 
1952, for violation of the rules framed under the 
repealed Act of 1923. even if these rules are kept 
alive by virtue of S. 24, General Clauses Act. AIR 

1953 S C 394, 1953 S C J 563 (S C). Rel. on. 1956 Cri 

L J 29 : I L R (1955) Andh Pra 497 : (1955) Andhra 

W R 807 : A I R 1956 Andhra 24 (25. 26) (Prs 3, 5) 
(DB). 

20 (1) — “Law in force” — Contravention of 
rules framed under Mines Act, 1923 — Prosecution 
commenced after repeal of Act— Validity— (General 
Clauses Act (1897), S. 24.) 

A prosecution under S. 73 of the Mines Act, 1952, 
for contravention of B. 3 of the Coal Mines Pithead 
Bath RuleS) 1946 and R, S of the Wines Creche Rules^ 
1940 which were framed under the Mines Act. 1923, 
was launched after the repeal of the Mines Act, 1923, 
by the Mines Act, 1952. 

Held, that the rules framed under the repealed Act 
of 1923 were deemed to be rules made under the new 
Act of 1952 so as to be perfectly valid and as the 
prosecution was launched long thereafter the rules 
framed under the repealed Act must be held to have 
been perfectly valid and part of the law in force 
within the meaning of the expression in Art. 20 of 
the Constitution. A I R 1953 S C 304, Dieting. 01 Cal 

W N 660 I 1957 Cri L J 834 : A I R 1957 Cal 483 
(491) (Pt D) (Pr 20) (DB). 

[Overruled on another point in A I R 1901 S C 
1543.] 

Art. 20(1) — ‘Laws in force* — Metalliferous Mines 
Regulations (1920) — Regulations are ‘laws in force* 
within Art. 20, Constitution of India — Infringement 
of Regulations can be punished even after repeal of 
Mines Act, 1923. See Metalliferous Mines Regulations 
(1920). 1960 Cri L J 1227- : AIR 1960 Mys 245 (DB). 

““■Art. 20 (1) — Law in force — Metalliferous Mines 
Regulation (1926), S. 3 (1) — Force and operation of. 
See Metalliferous Mines Regulation (1920), S. 3 (1). 
1960 Cri L J 1355 : AIR 1960 Orissa 180. 

Art. 20 (1) — Law in force — Regulations framed 

under Mines Act of 1923 — Validity — (General 
Clauses Act, 1897, S. 24)-(M!ues Act (1923). S. 29) 
— (Metalliferous Mines Regulations (1926), Regs. 38, 
41 and 91). 

The Indian Metalliferous Mines Regulations of 1920 
framed under S. 29 of the Indian Mines Act, 1923, 
which has since been repealed and replaced by the 
Indian Mines Act of 1952 and under which no rules 
and regulations have so far been framed, are kept 
alive by S. 24 of the General Clauses Act, and con- 
tinue to be 'law in force* within the meaning of 
Art. 20 of the Constitution of India so as to enable 
the prescribed authority to launch criminal prosecu- 
tion against a person or persons who are found to 
have contravened any of the aforesaid Regulations. 

A I R 1956 Andhra 24; A I R 1953 S C 394 and A I R 

1954 Pat 371. Disting.; AIR 1957 Cal 483, Rel. on. 
60 Punj L R 683 : 1959 Cri L J 232 ; I L R (1959) 
Punj 19 : AIR 1959 Punj 69 (70) (Pr 8). . 

Art. 20 (1) — “Law in force”— Meaning of— Law 

deemed to be in force is law in force — Mines Creche 
Rules (1946), framed under Mines Act (1923) are Law 
in force. AIR 1961 Raj 189. 


CONSTITUTION OF INDIA (1950), Art. 20. Note 2 (c) 


2fc). Pre-Coostitulioo laws. 

- . 20 (1)— Article 20 (1) prohibits conviction^ 

and subjeclions to penalty in respect of ex post facto 
law whether it is a post-Constitution law or a pre- 
^nsHtution law. Shiv Bihidur Singh v. State of 
V. P., air 1953 S C 394 (398) (Pt D) (Pr 8). 

Art. 20 —Possession of unauthorised news-sheets 

on llth June. 1950 — Conviction under S. IS of the 
Press Act, 1931. on 23rd February, 1951 — Validity 
See Press (Eniergency Powers) Act (1931), S. 15 1954 
Cri L J 1212 i AIR 195 4 All 562 (DB). 

2(d). Continuing offences. 

Art. 20 (2) Applicability — Continuing offence 

— Previous acquittal whether operates as a bar for 
subsequent prosecution — (Criminal P. C. (1898), 
S* 403)« 

Where the offences are continuing offences in the 
that the offences continue de die in diem so long 
as the duty cast upon the owner is left undisjharged 
■the previous acquittal cannot be a bur to the sub^e- 
quent prosecutions because they are really for offences 
different from the offences of which the accused were 
acquitted on the previous occasion althougfi the 

^ similar nature. 61 Cal \V N 660 ; 
(Pr = A 1 K 19, >7 Cal 9S3 (-192) (I't Cl 

-Art. 20» Clause ( 1) —C^ontinuing offence — l/iw 
respecting - Validity _ Art. 20 i L| does not hit I iw 
punishiug continuing offences-Non p lyment of pr.>- 
vident land contribution and dabli^hniei.t charges 
On due date i'. a continuing offenoe and becomes 
ounishab e as soon as the sclieino co.nes into force. 

■^oei M PA*' Irovident Funds .\c[ {['ry2), S. 5. 
UOl (1) Cn t J 266 i AlU 1961 Maih Pru 37. 

2(e). Retrospective effect of laws 
creating offences. 

(6‘)-Fffect of 

H Minimum Wages Fixa- 

tion Act (16 of 1 j 62) — No unreason aide restriction is 
nnposed Sections do not also contri.-ene Art. 20(1). 
bee Ibid, Art. 19 (1) (y). ^IR 1961 3 C 1667. 

Prevention of Corruption Act, S. 5 
(3 -Doe.s not creite new offence - Sub section is not 
retrospective Conviction in respect of property 
acquired Wore Act breach of f mdamental r:ght 
under Art. -0(1) of Constitution. See Prevention of 


• VAT 'n'lustrial Disputes ;\ct (19-47;, 

b . -0 Fit V alidity —Section imposing civil iubiliiy 
to pay compensation for closure prior to the Act — 
Non-compliance not made an offence -Article 20 ( 1 ) 

Industrial Di.putc.s Act (11)47), 

s. 25 rrr. air i960 s c 92 j. 


• Art. 20 (1) -Hombay Hents IIoLcl and L-dgin‘» 
Hou.se Hates Control Act (57 ol 1947), S. 24-Enio\-'’ 
ment of essential Mipaly bv tenant -* Fni lyed'* wh-- 

Iher reltrs to a period l^elon* the comii g into effect of 
the Act where landlord's acti )fi might not have been 
penal — C.(institutiona‘ va!i iit\’ ot p ovision if sucli 
construction is placed on it. bee H.mses and Hents- 
homhay HtUits li >t 1 and Lodging II Rates Con- 
trol Act (5. of 1947), S. 24. AiK 19.5S b C 444. 

(D— Applicability — Indian Reaal Ccitle 

IQm Pradesh) OrJioan jc ( 48 ol 

144!)). vS.s. 2 and 3(1). 

‘he constitutionality of any convic- 
fnr V Pradesh Ordinance (4b of 1949) 

lor an alleged offence committed during the oeriod 
between 9 8-1998 (the elate from whici the Cal 
[Nol 4,]Fn,D. 11. 
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Code was deemed to hive been in force in Vindhva 
fa?rl^Orh 11-9 1949 (the date of enactment of fL 
of Ar? oVmif'nMf " ‘he application 

fa“ntMal‘^“ . ^etropacti.e operation^ thereof; Lt 'fhe 

(e^z 11 9 fqhqf T "'ll.'' P"®'' ‘he date 

tinF Th t opera- 

tion. The repeal itself posits the pre existence of the 

Dole “r' I 'f '^{‘‘‘'h is relevant for that pur- 
pose, bhiv Bahadur Singh v. State of V P 195^ g p i 

063 . 1953 Cri L J 1480 : 1953 S P R Iift^ lo-i 

S C A 803 : AIR 1953 SC 394 (399) (Pt G) (Pr*12).^ 

— Art. 20 (1) — Foreigners Act (1946) S 2 _ 

Retrospective effect given to definition is nof v! id 

amended by 

S.- Lh 4U Ull!. 1962(2^ 


~ Conviction under S 165 
nclian lenal Code for offence committed in 194s J 
Conviction no valid -Appellate Court can alter find- 
ing Accused niav be convicted under S 161 ra i 
with S !09. In.li.m Penal Code S " i 

aS9S).S. 423(I)(b} AnU957 All 3^8 

• 7" ^^‘'oporary permit to slay in rndii 

I'Stiel to applicant — Permit expiring oij 25 - 9 - 194 ^ — 

Appheunt o.x-rstuying — () Pr.'.t.ryinu not an m7e7e 

Act tbql/h". .F'aUuS 

? r" ~ ''■‘hi't.in (Control) Ac‘ 

l9?o'' C i't " ''"1 after 20th My 

See (,:llu.v (r,m PakisUn (Control) Ad 

llycl 128 (FB). iJbO)), S. 5. AIR 1955 

hueJ in the Act was 7we eym7 beC' rt 

commencenK-nt of the Act - lienee a, t to Mi 

C.onstitutioii cannot ap^dy See Iimini/\ b r 
Government Servants* ^JVev^rtw, ^^a.sh-nir 

(Commission) Act (11 of 196:^) /-[>ri'uption 

ol 196e,S.3(d,. kiR lim 78 ,D 1 ^^ ' 

uotify date front wh.Jir;'';ha!u7t reFtVdPm' 

\7)tih-^7'‘''‘" •*7“''''^'’ of load to come uittho^ce- 



on of 


persm:Pttiil7mr:7r.Ti,:^:7v 

topenaUy-,nc.n.e.axAA(l920)!l^t;;‘- ^ i!--‘ 

notiev is .served up.„t a pJsnn I,! sh,..,, c-v^eZTl " 
should nut he arresteu lor the 1 iilcre to ,77, 
arrears of income tax dec lioni him ir I?, r V'-' 
established th„t the reettverv ol the arrears o ' i 

tav ay arrest would constitute a pen <1 v a,. I 'o-O'" '- 
detention of a person to realise the ar^a wT" 

tax cannot l)y any stretch of ^ 

sidered to be a penalty. It is o/fu ^ 
recovering the tax. Ubb5) -^8 I T r ioi of 

1 I T J 825 I 19G5 Ker L T 353 
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CONSTITUTION OF INDIA (1950), Art. 20. Note 2 (e) 


Art. 20 — Offences committed before Criminal 

Law Amendment Act— Trial and punishment under 
this Act — Validity — (Criminal Law Amendment 
Act (1952) ). 

Article 20 prohibits the creation of a new offence, 
the punishment of which may be prescribed with 
retrospective effect. The other limitation is that no 
one shall be subjected to a penalty greater than that 
which might .have been inflicted under the law in 
force at the time of the commission of the offence. 
If the presiding judge were to award a sentence under 
the Criminal Law Amendment Act, 1952, severer than 
that which was provided in the lormer law, (viz., the 
Indian Penal Code) then of course it would offend 
against Art. 20. But before the stage of sentence no 
question of any heavier penalty arises and till the 
accused are tried and convicted under the new law, 
namely, the Criminal Law Amendment Act which 
was not in force when the acts, constituting the 
offence were committed, there is no question of 
punishment. Till then the constitutionality of the 
trial under the Criminal Law Amendment Act. cannot 
be questioned, A I R lb5S S C 394 ; 1953 S C J 563, 
Foil. Madh BLR 1954 Cr 140 : Madh B L J 1954 
H C R 790 I AIR 1954 Madh B 206 (207) (Pt B) 
(Pr 10) (DB). 

Art. 20 - Offer of bribp — Offence committed in 

1950— Conviction under S. 165-A, Penal Code, enacted 
in 1952— Legality of. See Penal Code (1S0O), S. 165- A. 
AIR 1954 Madh B S3. 

Art. 20 (1) — M. P. Motor Vehicles (Taxation of 

Pa«senl;e^^) Amendment and V^alidation Act (XV of 
1962), Ss. 2 and 4 — ProviMons are valid. See M. P. 
Motor Vehicles (Taxation of Passengers) .Amendment 
and Validation Act (15 of 1962), S. 2. AIR 19G3 
Madh Pra 339 (DB). 

Alt. 20 (1) — Ex post fa.to legislation regarding 

crimes — Law' creating offence — Giving retrospective 
effect to— Legality. See Public Safety- Madras Main- 
tenance of I ublic Order .Act {23 of 1949), S. 2. AIR 
1951 Mad 1015 (DB). 

Art. 20 (1) — Ex post facto laws — Retrospective 

effect of laws cre.Ving offences — Person can be con- 
victed of offence for violation of law in force at time 
of commission of act charged as offence — Prosecution 
for violating on 18-11-1953 provisions of B. 17 (b) 
of Octroi Rules — Effect of subsequent 1954 amend- 
ment for first time (legalising levy of Octroi within 
Municipality) though made retrospective, will be left 
out of consideration — (Municipality — Orissa Muni- 
cipal Act (23 of 195U), S. )3l (1) (kk) (as amended by 
Act 3 cf 1954) ). A I R 1955 N U C (Orissa) 2140 
(DB). 

• Art. 20— Bihar Land Encrcachment Act (XXXI 

of 1950), S. 5->^alidity. 

If a person is found to lie in unlawful possession of 
a property, he has no right to enjoy the produce of 
that property, and the peison entitled to evict him is 
also entitled to theusufruct. Thus it follows that if the 
possession of a person over public property is found 
to be unauthorised and unjustified, an order of for- 
feiture will not be illegal, and the word being a word 
of wide import, it will ne t be correct to say that 
forfeiture is really a conviction as contemplated by 
Art. 20 of the Constitution. It is another thing that 
because of the peculiar meaning given to the words 
“public property*' and “unauthorised ^occupation" 
the relevant provisions have to be declared utcon- 
stitutional and uUta vires. 

The provision regarding the forfeiture of crop 
cannot also be deemed to be bad on the ground that 
it is to be treated as an ‘ex post facto* legislation. 
Because it is onlv alter the passing of the Act that 
certain acts would be deem^ to unaulhorised and 

the^ could be no question of punishing a 


man for something which he had done in the past. 
Exception cannot, therefore, be taken only to the 

order of forfeiture. Biij Bhukan v. S. D. O i Siwan 
33 Pat 690 : 1954 B L J R 513 i AIR 1955 Pat 1 (37> 
(PtZF)(Prs 36,37) (SB). 

Art. 20 (1)~ Rafasthan Passengers and Goods 

Taxation Act (18 of 1959). Ss. 6, 8 — Rajasthan 
Passengers and Goods Taxation (Amendment and 
Validation) Act (22 of 1964)i Ss 3, 4 •— Levy of 
penalty under Ss. 6 and 8 of Act of 1959 — Contra, 
venes Art. 20 (1) of the Constitution and is illegal. 

Though a retrospective legislation for the purpose 
of imposing a tax was permissible as for the penalties 
they could not be imposed retrospectively. The 
prohibition against ex post facto legislation which 
involves the imposition of a penalty was one of the 
fundamental rights guaranteed under Art. 20(1) of 
the Constitution. It was therefore clear that even if 
the Rajasthan Act 22 of 1904 was upheld as a valid 
piece of legislation, the penalties imposed in the 
various cases for reason of non-payment of tax or 
non.submission of returns are illegal and must be 
struck down. I L R (1961) 11 Raj 443, Foil. 1965 Raj 
L W 118 : ILR (1965) 15 Raj 285, 


Art. 20 (1)— Rajasthan Sales Tax Act, 1954(29 

of 1954), Ss. 10 and 26 (5) — Enforcement of Rajas- 
than S-»les Tax Rules, 1955— Retrospective enforce- 
ment— Bnt cannot be enforced retrospectively for 
purpose of S« 16 — Sales tax — Raja^than Sales Tax 
Act. 1954 (29 of 1954), Ss. 16 and 26(5). 

Seciion 20 (5) of the Rajasthan Sales Tax Act, 1954, 
as it originally stood, required that the date on which 
the Rajasthan Sales Tax Rules were to come into 
force must be notified. There was no such notifica* 
tion issued after the Act had come into force till the 
Rajasthan Sales Tax Rules Validating Act^ which 
brought the Rules in force from the 1st day of April, 
1955. 

The retrospective legislation for the purpose of im- 
posing a tax is permissible. AIR 1954 S C 158, Rel. on. 

But the prohibition again>t post facto legislation 
w hich involves the imposition of a penalty is oi e of 
the fundamental rights guaranteed under the Consti- 
tution. Hence, for the purpose 'of S. 10 of the Rajas- 
than Sales Tax Act, the Rajasthan Sales Tax Rules, 
1955, cannot be given retrospective effect, 1961 Raj 
LW 363 : ILR (1961) 11 Raj 443. 


Arts. 20 (1) and 13 — Rajasthan Municipal Beards 

Validating Act — V'alidity — Rajasthan Municipal 
Boards ^’alidaling Act (37 of 1956). S. 1 — (Munici- 
palities— Raja* than Municipal Boards \'aIidatiDg .Act 
(37 of 1956), S, 1). 

The protection of Art. 20 being available in case 
some one takes it into his head to use the Validating 
Act as a retrospective Act for the provision of offences 
under the Rajasthan Town Municipalities Act. there 
is no question of the Validating Act itself being hit 
by Art. 20 read w'ith Art. 13. for the Validating Act 
now'here provide!* directly for any such retrospective 
creation of offences. The Validating Act therefore is 
valid, and is not hit by Art. 20. ILR (1957) 7 Raj 
742 : 1957 Rai L W 609 : AIR 1957 Raj 293 (294) 
(Pt B) (Pr7) (DB). 


— Art. 20 (I)— Persan entering India under per- 

, overstasing period of permit — Overstay not 
alat thetime— Subsequent legislation making over- 
' penal and ground for removal of the i^rson 
Ti India - Applying that to that person offends 
See (nfiux fromV\est Pakistan (Control) 

C Ain 10^0 Qftil Qfi 




2 (f). Law enhancing punishment. 

^ 20 ( 1 ) — Pepsu Act 4 of 19fr4, Ss. 3 and 4 
— Untuthorl^ use of canal water Is not an off^ence— 


CONSTITUTION OF INDIA (1950), Art. 20. Note 2 (() 

y A A « ^ ^ > 


Enhanced charge under Rr. 32 and 33 of Pepsu Sir- 
hind Canal Rules, is not penalty — Question of Ss 3 
and 4 infringing Constitution. Art. 20 (l)does not arise. 
See Pepfu Sirhind Canal and Western Jumna Rau 
Canal Enforcement and Validation Act (4 of 1954), 
S. 3. 1962 (2) Cr L J 303 : AIR 1962 S C 1246. 

Art. 20 — Applicability and scope — S. 420, 


Penal Code, providing for unlimited line— S. 10 of 
Ordinance 29 of 1943 fixing minimum sentence of 
fine -Ordinance does not contravene Art. 20. 

A law which provided for a minimum sentence of 
fine on conviction could not he read as one which 
imposed a greater penalty than that v.liich might 
have been inflicted under the law at the time of the 
commission of the ofience where for sucli an offence 
there was no limit as to the extent of fine which p, r . . 

might be imposed. Under Ait. 20 of the Constitution ,l ^ horteiture of sales tax iliegilly recovered hv 

all that has to be considered is whether the ex post from his customers outside the StaC-e k 

facto law imposes a penalty greater than that which - ^ne^ac-eis 

inflicted under the law in force at the time 
of the commission of the offence. It could not he saio 
that S. 10 of the Ordinance (29 of 1943) imposed anv 

Clir^n iLv.. I . .• c 
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S. 14-A, Proviso — Amendment to made hy Bihar 
I- .nance Act (4 of 1935) violate; Art. 20 (1) and" 
uncons.ilut.ona) - Sales tan-B-har Sales tax Act (19 

S 72)^^ ’ ~ (Contract .\ct (1872), 

am^nde^C'l^h::; ^ 

stitotional to the extent that it LkeVthelmpoS 

of forfeiture ittrospective in operation. The effect of 
he amendment is that an additional penally of fmfeP 
lure IS imposed on the petitioner for the saL oLn^ 
The aaie,idm:nt made in S. 14 A hv Bihar Act (4?f 
19o5) IS an ex post facto law and violates, tl.’e impor 

tant pr.ncip e of criminal )urisp,udeiice-„amX th; 

Art. 20 (1) of the Constitution. 


‘'/'.''A* ouscomers outs de the S(a?-P k 


L 'J iinpuseu aiiv 

such penalty and ihertfore was in contravention of 
the provisions of Art. 20. Sat^ant Singh v. State of 
Pmijab, 1960 Cr L I 410 : (1960; 2 S C R SO : I9(j0 
SCI 363; I960 Mad L j iCr) 603 : 1960 All W H 
(HC) 505 J ILR 1960) Pun; .50 1 j I960 All Cr H 315 ; 
AIR 1960 S C 266 (276, 27 7) (PI !£) (Pr 31). 

■ Art. 20 Applicability and scope — If cciitja- 
vened by Preventive Detention Act. S. 1 1. 

Section 11 of the I’reventive Detention Act us 
amended by the .Amending .\ct of 1951 cjimot be 
neld to be void as contravening Art 2') ot the ( '(nc.li- 
tutioa. What .Art. 20 f^l) prevents is the inllivtion ot a 
penalty greater tlian tfiat which miglit havr bccii 
inllicted uii Jer the law in force at the time of the 
commission of the same (/lence. The article h.is 
retcreiiCf to a penally to be impt.x. l in n-pe.t of an 
oltence only and cannot apply to the c, is ■ ot pr,\ rn- 
hve detention. HJl (1952) liorn 13* : 1952 Tr LIS): 

(Oil)'"* R /17 : air 1952 limn 1 ^9) (Pt D) (Ir 15) 


-—Art. 20 — Rre;udicial speech made on 26.fi.l9-19 

I rosecution started under S il ( 3 ). W. H. Seemity 
Urdinince — Conviction iirder S. 1 1. U . B. Security 
Act Lonviction offended against Art. 20 -Constitu- 

Safety-U. B. securitv Act 
(IJ of IJoO). S. 11. air 1955 N U C (Cal) 5590 (DR). 

™ Art. 20 (1) — Greater penalty. 

Prosecution under Calcutta Municipal Act of 1923 
— Oroater penalty under iiga^ Calcutta Municipal Act 
IS not justified. ILR (1954) 2 Cal 405 : 1953 Cr L J 

(Pt Q (PMoV'' 

20 (1) — Offence committed before Criminal 
Law Amend ment Act -Trial under Act- As (juestion 
ot inflicting heavier penilty under Act does not arise 
till the accuseil are tried and convicted no cjuedion 
oi cojistitntionality of trial can he raised before tfi it 
stage AIR 1954 Madli Rha 206 (207 20 Sj (Pt R) 
(Prl0)(DR). ^ 

ArL 20 (D— Law reducing punishment— If falls 
within the bar of the jirovjsifjn. 

Even a statute whicli changes the punishment that 
may >e imposed for a crime theretofore committed 
would l)e ex post fa.’to only il it prescribes or per- 
mits the imposition of a greater sentence and not 
rt^Juees the punislunent. 1952 .Mad W i\971: 

* (1953) 1 Mad L J 157 : 1952 Mad 
W N (Cri) 283 j AIR 1953 Mad 337 (339) (Prs 7. 9). 

-Arts. 20 (1) and 31 (2) and (5) (b) (i) — Ex post 

■clo laws — Bibar Sales Tax Act (19 ^of 1947), 


Even assuming that the proviso to S 14 ^ - 

impose a penalty, thi leg.jl oosition VtP ;'‘,i 
lalion would l)e hit bv Ait 3! t' i r t fT - ’gis- 

and It would .sfiii he ui.con>ti- Pioi.af 

la.x Act (19 ol 1997), S. 14A). (bdijr Sales 

vrr. is tfKit iii, iii.ilun, :,i , e 

pnsv. loi tile .snni,. oil. 

.rn.-n lmvi.t ni.uiv in 8. ] J |,v .Vi . , f u9 

post 1 i.v, am! i. bit hv /I'l yi Mi , t ,9 i- “ 

to.uu. l.hh h 

micl^'h. 27 V 0 I l7iJmw.7i^ Ac! or"rta5o7^ '"•‘'‘f"' 

operation to penalty provisions 

Validity-Ait. 20 (]/of^ C;onditution Is nonnkf T 
See Income tax Act (1961), S ^9-\ow ^ VVr 

Rai 104 (DR). ^ ‘-Hg). AIR 1965 

2 (g). Change in jirucedure. 

® Art. 20 (1) — Scope. 

What IS prohibited under Article on onU 
tioa or sentence under an ex no - 1 ^ 

the trial thereol. Such Iri -i unJer n 'i^'' 

rent from what obtained at the tinic‘of’'tl'‘^""' 

MOn of the oHenecor hy a Ciurt dm 

wl.ieh had coinp.lence at lh5!, e 'hat 

lield to Oe nnconditntional. .\ p rsdn"’'' 

coiiimissioii of an oileiice lias n'o fi, of the 

to trial hy a particul .r Court Vh '', ;;:'V'/‘'' ^'gh' 

cedure, except i„ so lar as anv cons'tin,N ^ V’’ P''®' 
hv wav (,f discriniin ition or the ' ‘’hjection 
other fun lauiental righf in iv h '''h‘ loii o, any 
Bahadur Singh v .Sf.ite of \- p ' i n-.i "c hliiv 
l!),od Cr I, I ]JS0 : l>l.a ;3 S C 1( I ^ ,'nl; ^ i 
803 : AIB 19.53 S C 391 (398) (P, S C A 

A A ^ y , y . . , ' 


.Art. 20 (1) — Tile accused h i>: nrx 
any course of procedure. 19(i0 \tad right in 

(1961) Mad 70 : (1902) 1 Mad L aa i'* > f L B 

1. J (Cri) 331. ' ^ 43-1 < 1962 .M.d 
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Arts. 20 and 265 — Convictijn under S. 15 (b). 
Madras General Sales-Tax Act - Madras General 
Sales-Tax Act {9 of lO'iO), S. 15 (b). 

Th^ Sales-tav Act cxistei at the tiuie of the com- 
mission of theofTence and also at the time of the 
conviction for the ofience in the year 1951. 

Any change in the mode of execution is not bad for 
its being ex post facto; a statute merely regulating 
procedure and leaving untouched all the substantial 
protection with which existing law surrounds a 
person accused of crime is not within the constitu- 
tional inhibitioa of ex post facto laws; even a statute 
which changes the punishment that mav be imposed 
for a crime theretofore committed would be ex post 
facto only if it prescribes or permits the imposition 
of a greater sentence and not when it reduces the 
punishment New provision in S 15 (b) of the Madras 
General Sales-tax Act amounts to nothing more than 
an alteration of procedure which does not make the 
act which was not an ollence to be an offence or im- 
poses a greater penalty than what was the case before. 
The recovery of the tax as if it were a fine does not 
impose a greater penalty than toe -two modes of reco- 
very as an arrear of land revenue or by a suit as on a 
debt. Thertfore Art. 20 does rot apply and on this 
footing the appli atioii of Art 2fl5 does not arise. 
Case law discussed (1953) 1 M L I 157 : 1953 Cr LI 
62 d I 1952 Mad \V N 971: 1951 Mad VV N (Cri) 283 i 
AIR 1953 Mad 337 (339) (Pt B) (Prs 7 9). 


3. Double jeopardy for same offence— 
Rule against— Clause (2). 

(a) Bar to fresh trial under Criminal 
S. 403. 


P. C., 


Where therefore the accused are sought to be 
punished for the offence under S. 105 Insurance Act. 

c rJ*' conviction for the offence under 

o. 409, Penal Code, (hey are not being sought to 
be punished for' the same offence* twice but for 
two distinct offences constituted or made up of 
A ^ingredients and therefore the bar of 

Art. 20 (3) of the Constitution or of S. 20 of the 
General Clauses Act. 1897, is not applicable • AIR 
19o7 SC 458 and AIR 1957 SC 592, Rel on I L R 
(1956) Bom 085 ; 58 Bom.L R 578, Reversed State o! 
Bombay v. S. L. Apte. 63 Bom L R 491 : (1961) 1 Ker 
L R 452 ! (1961) 1 S C J 685 ! (1961) 1 Mad L J (SC) 

U961) 31 Com Cas (Ins) 39:1961 MPLI 

L J 524 I (1961) 2 S C A 446 i 1961 
‘ Alad VV N 284 : (1961) 3 SCB 
107 : AIR 1961 SC 578 (583) (Prs 15, 16. 17). 

—Art. 20 (2)— Accused charged and convicted on 

c S- 409, Penal Code, and 

S. lOo. Insurance Act — Conviction under Insurance 
Act set aside in appeal on the ground that there was 
no proper complaint as required by that Act— ciase 
filed again under that Act after, satisfying the re- 
quirements of the -^ct-Held that both S. 26. General 
Clauses Act and Art. 20 (2) Constituted a bar to the 
puLishment of the accused under 8. 105. Insurance 
Act. ILR (1956) Bom 685 ; 58 Bom L R 578. 

[Reversed in AIR 196i SC 578]. 

3 (a). Bar to fresh trial under 
Criminal P. C., S 403. 

Art. 20 (2)— principle of. 


(b) Both prosecution and punishment neces- 
sary. 

(c) ‘Prosecuted’*, meaning of. 

(d) Judicial proceeding necessary. 

(e) Civil action. 

(f) Preventive delerilion. 

(g) Security proceedings. 

(h) Departmental or disciplinary proceedings. 

(i) Same offence. 

(i) Distinct offences. 

3. Double jeopardy for same offence — 

Rule against-CIause (2). 

® Art. 20— Principle of autre fois acquit is incor- 
porated in the Article. See Criminal P. C. (1898). 
S. 403. AIR 1966 SC 69. 

® -^rt. 20 (1) — Double jeoparrly — Rule as to — 

Applies onlv when both complaints relate to same 
offence-Ofjence under S. 4U9. L P. Code and that 
under S» 105. lusuranee Act, nr t same— Two trials 
not barred by A-t. 20 (2) of the Constitution or by 
S. 26, General Clauses Act. ILR (1956) Bom 685 : 
58 Bom L R S'S, Reversed. 

If the ofienc^es were distinct there is no question of 
the rule as to double jeopirdy as embociied in .Art. 20 
(2) of the Constitution being applical)lc. 

Though S 26. of the G-nera! Clauses Act, in ils 
opening wor Is rebrs to 'the actor omission con^ti 
tuting an ofience under two oi more enactmeijts’, the 
emphasis is not on the facts alleged in the two com. 
plaints but rather oa the ingreditnts wliich constitute 
two offerees with which a person i^ charged. This 
is made clear by the concluding portion of the section 
which refers to ‘shall not be liable to be punished 
twice for the same offence*. 

The above construction of Art. 20 (2) of the Consti- 
tution and S. 26 of the General Clauses Act is preci- 
sely in line with the terms of S. 403 (2) of the 
Criminal Procedure Code. 


The roots of the principle which Art. 20 (2) enacts 
are to be found in the well established rule of 
English law which finds expression in the maxim 
'Nemo debet bis vexari’— a man must not be put twice 
in peril for the same offence. If a man is indicted 
again for the same offence in an English Court, he 
can plead, as a complete defei ce his former acquittal 
or conviction or as it is technically expressed, take 
the plea of autrefois acquit’ or “autrefois convict". 
Venkataraman v. Union of ludia, 1954 S C A 466 . 
1954 Cri L J 993 i 1954 S C J 461 i (1954) 1 Mad LJ 
702 : 1954 Mad W N 475 i 1954 All W R (Sup) 54 : 
1954 S C R 1 150 : 1 954 Andh LT (Civ) 55: AIR 1954 
SC 375(377) (Pt A) (Pr 4). 

• Art. 20 (2)— Limited scope of Article. 

The ambit and contents of the guarantee of the 
fundimental right given in Art. 20 (2) are much 
narrower than those of the Common Law rule in 
England or the doctrine of ‘Double jeopardy* in the 
American Constitution; Art. 20 (2) of the Constitution 
of India does not contain the principle of ‘autrefois 
acquit*. In order to enable a citizen to invoke the pro- 
tection of Cl. (2) of Art. 20 of the Constitution there 
must have been both prosecution and punishment in 
respect of the same offence. The words ‘prosecuted 
ami published* are to be taken not distributively so as 
to mean prosecuted or punished. Both the factors 
must co-exist in order that the operation of the clause 
may be attracted. AIR 1953 S C .'325 Foil. Venkata- 
rainan v. Union of I idii, (19.54) SC I 461 : (1954) I 
MLJ 702 (1954) SCA-466: 1954 CrLJ 993; 1954 S C 
R 1150 1 1954 All VV R Supp) 54 : 1954 Mad VV N 
475 I AIR 1954 S C 375 (377) (Pt B) (Pr 5). 

• — ^Art. 20 (2)— Principle underlying Art. 20 (2) 
and its scope— (Criminal P. C. (1898), S. 403). 

Article 20 (2) incorporates within its scope the 
plea of “autre fois convict” as known to British 
jurisprudence or the plea of double jeopardy as 
known to the American Constitution but circums- 
cribes it by providing that there should be not only a 
prosecution but also a punishment in the first instance 
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in order to operate as a bar to a second prosecution 
and punishment for the same offence. 

The words * before a Court of law or judicial 
tribunal” are not to be found in Art. 20 (2). But in 
order to invoke the protection of Art. 20 (2), there 
must have been a prosecution and punishment in 
respect of the same offence before a Court of law or a 
tribunal, required by law to decide the matters in 
controversy judicially on evidence on oath which it 
must be authorised by law to administer and not 
before a tribunal which entertains a departmental or 
an administrative enquiry even though set up by a 
statute but not required to proceed on legal evidence 
given on oath. The Article cuntemplates proceedings 
of the nature of criminal proceedings before a C^ouit 
of law or a judicial tribunal and the prosecution in 
this context means an initiation or starting of proceed- 
ings of a criminal nature before such a (-ourt or 
tribunal in accordance with the procedure prescribed 
in the statute which creates the oilence and regulates 
the procedure. Ma(ibool HuS'-viin v btate of Bombay. 
(1953) Sej 4.5G:(iy53) 2 NUJ IH: 195.3 Cri LJ 1432: 
1953 All W a (Sup) Hi : 1953 Mad \V N (i4S : 1953 
SCR 730 : 56 Bom L B 13 . 1953 S C: A 641 j A 1 B 
1953 S C 325 (323) (Bt A) {Vm 1 1 . 12). 

Art. 20 — Scope —Accused tried under S. 19 (f). 

Arms Act for possession of unlicensc 1 gun — Aetput- 
tal — Evidence of possession- Use ol, against Ijini in 
subsequent charge for anutlier otteiiLC — Legulils — 
Cr. P. Code, 3. 403 (1). 

Where tlie accused was tried under >>. 19([/. Arms 
Act, for the ulfence of hi ing in possession ol an un- 
licensed gun and it was found l)y a competent Court 
that the charge laid against him ImJ not li^en '•atis- 
factorily estahlishe 1 , the accused is entitled to rev 
on that Hnding, and it is nut open to any court sub'^e 
fjuenlly to ignore tlie order of acrjnilt.il and to pro- 
cteJ to hold that tiie finding ol acquittal in favour (d 
the accused was not correct. I hi-, would be against 
the spirit of Art, 20 (2) of the Constitution. 1 his is 
also the true meaning ot S. 403 (1). Criminal V. C. 

Therefore in his subsetiuent trial undtr S. 395, I. P. 
Code, evidence ot the recovery ol the unlicensed g’u 
from him cannot be used against liiin. AIK 195b-:s C 
415, Bel on. 1961 (1) Cr L J 454 : AIR 1961 All 196 
(197. 193) (Pr 7). 

Art. 20— Scope — Prisons .Act, S. 4.5 (1) — Prisoners 

refusing to take food — Warning given by Superin- 
tendent— Trial for same offence— It illegal. SeePii- 
.sons Act (1894). S. 45 (1). 1960 Cr I, J 203 : AIR 
1960 All 124 (UB). 

Art. 20 (2) — Dismissal of complaint — Fresh 

complaint — Maintainability — Improper discharge — 
Remedy. See ('riminal P. C. (1898), S. 403. AIR l957 
All 557. 

Art. 20 (2) — (Per Sapru | , Mtikerji I. Dissfnting) 

.\rt. 194 (3) not governed by Art. 20 (2). See Ibid, 
Art. 194 (3). AIR 19.54 All 319. 

Alt. 20 (2) — Bemlulion of House suspending 

member — Nature of —.Applicability of Art. 20 (2) to. 
See iDid, Art. 191 (3). AIR 1954 All 319 (DB). 

Art. 20 (2) — l^rinciple and scope of— (Criminal 

P. C. (189, S). S. 403). 

.Article 20 (2) is based upon the principle of the 
‘double jeoparJy’ clause and lays down th if no person 
should he put in jeopardy of his life or iiherty mr re 
than once. Phis principle is sO well e.rtahli'hed in the 
system of law that is administered in India that it is 
not surprising that it should have been elt v itetl to 
the level of a lundamen'al rigid. The intention (ff 
the founding fathers appears to have been not to 
(iisturh the exisiing law which is to he foiii.d in 
S. 403, (.riminal V, C. relating to the extent of pro- 


tection against double jeopardy’ in the criminal law 

ot this country. 

Article 20 (2) doe.s nothing more than reproduce in 
effect the provisions of S. 403, Criminal P. C. It is 
clear that under that Code a discharged person can 
be put for re trial. Article 20 (2) clearly uses the 
word ‘and’ in a conjunctive sense and it is only where 
the accused has been both prosecuted and punished 
for the same offence that a second trial is barred. 
AIR 1952 Mad 725 and AIR 1952 Cal 26 Ref. 1954 
Cr L J 691 : ILR (1955) I All 25 : AIR 1954 All 319 
(334) iPt O) (Pr 40) (Db). 

Arts. 20 (2), 194 (3) ~ 'Offet.ce’ in Art. 20 (2)- 

Meaning — brcoch of Pai liamentary privilege — Ap- 
plicability of Art. 20 (2) — tConeral Clauses Act 
(1897). 8. 3 (37)^. 

Taking .•\rt. 20 as a v. hole the context indicates that 
the w'ord ‘offence' as used in 'he Aiticle contemplates 
a C’'jmin.il offence and not all types of offences. 

In an> ca'-e. lor an ‘offence’ there has tt) be an aci 
or omis.sion r/>;uic' punishalile by ;iny la w lor the time 
being in force, ^igniffcanco has, tbcrelore, to be 
atlached to llie wor i 'm.ule’ w'hich carries with it the 
implication that '.ome authority empowered to do so 
has laid down the law. ’Pile I.iw' contemplated in the 
.\rtivle would ajif.ear to hie eu emicted lasv by a 
legislature or by a body of per.sons juthoii:ed by the 
legislature to mal- e. 

W bile the punishment for parliament jry offences 
h.is bci n [)r<.-scTil)ed I y B. 63 ol tl-e P.ules of Proce- 
■luri' oi the .^ssemblv framed unJer .Art. 208 of the 
C. institution, the ('lienees themsclve-. have not been so 
define ( bv those rules. So long .is this es^tuitial ele- 
ment of ti>e word (iffence as und in Art 20 (2) has 
not been made out a cm'ic- of doub pUlIi^h^lent for a 
parlia iicntary offence c innot t'e held to l;e covered by 
-Art, 20 <2' of the Con>titntion. HR (19.55) 1 AH 25 r 
19.51 Cr L I 69! ; AIR 1954 All 319 (331. 339) ,Pt Q) 
(Prs 4.J, 67) (DB). 

Art. 29 (2) — Article merely rl.cognise^ tlie princi- 

ciplc of autre fois convict which In one of ^ile princi* 
p!(-s rec(».:m.se 1 bv S, 40 >. Criminil P. C. itself. .AIR 
1954 A'sam 106 (Ob'. 

.Art. 20 (2) — .M^plicahility — Double iniiiishnient 

— Departmental einjuiry — Punishment enhanced in 
rcvisi(»n— II .'ccoiul punishment. 

The State has a riglit to reconsider the whole of 
the charge levelled agnnst tin? officer in the depart- 
mental enquiry and to inllict purOhliiner t in revisiOii 
as it deemed necessary. Enhancement of punishment 
made in exercise of revisiojial juris-lic-tion cannv)t 
amount to a H*con 1 puiiishment and it cannot be said 
tiiat in such a ca’^e the party is exposed to the ri'-k of 
double punishment. S*pL C. .A. No. ISO of 1954 
(Bom). Bel. on. 6 1 Rom L R 1625 : (1960) 2 Lab Ll 
66 : AIR 1960 bom 225 (230) (I t D) (Pr 28). 

Art. 20 — Iverson already punished by jail authe- 

rity. 

If a person has already been punished by the 
Superinterident of the Jail fc'r an alleged offerice 
under Ss. 224 .aud 224/11 I, Penal Code, the proceed- 
ings for the sarre offences agaiio^ tht' person would 
he against the provjvions of Art. 20 of the Constitution 
and wDiiltl be illei' ll. 55 Cal W N 110 : AlR 1952 
Cal 319 (320) ,Pt A) (Pr 4) (Db). 

Art. 20 (2) — \\ Imdu’r We-t liergil Foodgrains 

(.MfjV' nient Control) Ord^r, 1951 coi tains any provi- 
sion which permits the pr os. cution and punishment 
of mv person contravening its provisions moi? than 
once for tile iilimtii al c ffenec and there fore void 
under Art. 20 l21. Sec vVert Ilengil lo)dgrain.s 
(.Movi-ine i.t Controlh Order l95i, Para 7 VIR 1952 
Cal Gl. 
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^ 20~Swond prosecution on the same facts _ 

^^ality. See Criminal P. C. (1898), S 403 AIR 

195o NUC (Madh-B) 3737. * 

Tefoi '2) and 132 (1) - Accused tried under 
K r Corruption Act and acquitted 

rn.o ^ ‘ holding that he could not be subse- 

^ntly tried on the same facts under S. 409, Penal 

i^l Nat'lSl-BTara,-''" »> ^ ■ » 

"Art. 20 (2) — Criminal P. C (1898), Ss. 233 403 
Cases to be committed on Police complaint' and 

P?onVief complaint - Procedure - Separate trial— 

Double jeopardy not involved SeeCri 
sninal P. C. (1898). S. 233. AIR 1959 Mad' 521. 

“^rt 20 (2) - Criminal P. C. (189S), S. 403-Non- 
payment of Sales Prosecution of one of the part- 

General Sales-tax^Act 
and acquittal — Subsequent prosecution of the firm 

lor toe same period whether permissible See Cri 

minal P. C. (1898), S. 403. AIR 1955 Mad' 161. 

a9i3°) Py"‘*hment - (Companies 

S. 403) 2h2 A) —(Criminal P. C, (1898), 

fh?Compan-:es Act cannot be cons- 

onlt^-j for a double punishmeut. It is 

only an aUernatwe punishment arising when default 

V Constitution. (1953) 1 M I i '514 . 

il9o3) 23 Com Cas H2 : 1953 Cri L T 1142 • A T R 
1933 Mad 595 (598) (Pt C) (pir 9) (DB)! 

i^'r Discharge of accused under S. 251.A 

Cr. B. Code — Order becoming final — Fresh 
case on same facts and for same offences — Maintaina- 
bility though not barred by S. 403 it would cause 

harassment to accused and deserves to be dismissed. 

T^i D. (1898), S. 403 Expl. 1964 (2) Cri 

L J 561 : AIR 1964 Mys 245. 

-—Art. 20 (2) — Scope -- Offence for \vhi:h accu,sed 

*'’® previous trial under 
prosecution on same 

lo^n Criminal P. C. ( 1898), S. 403 (1). 

1960 Cri L J 1649 : AIR 1960 Pat 552. 

■ Art. 20 Application for starting proceedines 

rejected by Sub-Divisional Magistrate- 

acquittal or discharge and 
bars starting proceedings for contempt by High Court 
"tSee Contempt of Courts Act (1952) , S. 3. .AIR 1956 

-Art. 20 — Scope— fail Nlanual, paras. 571 to 575 
— Provisions ior separation of prisoners for jail 

To^ri Sea Ibid, Art. 14. 

1961 (2) Cn L J 687 (2) : AIR 1961 Punj 524.: 

——Arts. 20 (2) and 34 — Departmental enquiry — 

Fnrce A f >1 Re.ser/e Police 

Force. Act, 1949, acquitted bv Appellate Court not on 

merits ol case but onground that trial was vitiated— 

Acquittal is no bar for institution of departmental en- 

27:'''aiM9?5"S nT(DB)!’°‘‘‘=‘^ 

accused is no bar to 

s ion p' against him — See Criminal P. C. 
(^98), S. 40.a h,xpl. AIR 19.37 Tripura 47. 

3 (b). Roth prosecution and punishment 

cecessary. 

• An 20 (1) — Criminal Law Amendment Ordi- 
pncel3Snf 19^4). S 13 (3) - Forfeiture provided 

PenaVcorrite 53. “ 

ia S. 13 (.3). Criminal Law 
Amendment Ordinance (38 of 1944), in case of 
offences which involve the embezzlement, etc . o 


“ speedier 

brinoT/®'^ r '‘“il'^hich the CoveTnment S 
ing for realising the money or property and is 

Art. penalty within the meaning of 

The forfeiture by the District Judge under S. 13 (3) 
cannot be equated to forfeiture of property which is 
provided in S. 53 of the Penal Code. ^ 

offnneni^ -J dealing with punishment for 

offences and provides two safeguards, namely, (i) that 

no one shall be punished for an act which was not 
an offence under the law in force when it was com- 

!"^“*at no one shall be subjected to a 
undlfth^ if '^as provided 

hlc for forfeiture under S. 13 (3) 

has nothing to do with the infliction of any penalty 
On any person for an offence. ^ ^ ^ 

A sentence of fine imposed under S 10 of the 1943 

amended in 1945 has nothing to do 

^hp 1Q44 forfeited under S. 13(3) of 

the 1944 (^fdinance and simply because that fine was 

^ into account the amouct em- 

bezzled would make no difference so far as S. 13 (3) is 

fkp clearly contemplates that 

®rst forfeit the attached pro- 
perties upto the amount of money determined under 

5. 12 and thereafter il any further properties are left 
the fine imposed by the Criminal Court may be realised 

i-v** • • I ^ ^ ^ h 0 fine im- 

posed by the criminal Court may have taken into 

account urder S 10 of the 1933 Ordinance the 

amount ol money procured by means of the offence 

makes no difference to the interpretation of S. 13 (3) 

vvTn ^958 (Cal), Reversed! 

oufi Chosh, 1963 SCO 

(1963) 2 SCR lilt 1963 (1) Cri L I 252- 
(1965) 2 S C J 239 : 1965 Mad L J (Cri) 538 i A I R 
1963 S C 255 (263, 264) (Pt B) (Prs 14. 15. 17). 

• “~Art. 20 (2) — Applic^ility — To bar second 
trial first trial should be by Court of competent Juris- 
diction -Prosecution requiring sanction— Trial under 
1 retention of Corruption Act without sanction is null 
and void being by Court not competent— Subsequent 
trial with pro^r sanction is not barred. See Cri- 
mfnal P.C. (1898), S. 403. AIR 1957 S C 494. 

* (2) " 'Prosecuted and punished* — In- 
terpretation. 

In order to enable a citizen to invoke the protec- 
tion of Art. 20 (2) there must have been both prosecu- 
tion and punishment in respect of the same offence. 
The words ‘prosecuted and punished’ are to be taken 
not distributively so as to mean prosecuted or punish- 
ed. B‘>th factors must co-exist in order that the opera- 
tion of the clause may be attracted Venkataraman 
v. Union of India. 1954 SC A 466:1954 Cri LJ 
993 : 1954 S C J 461 ; (1954) I Mad L J 702 : 1954 
Mad W N 475 : 1954 All W R (Sup) 54 : 1954 SCR 
1150 : 1954 Andh LT (Civ) 55 : A I R 1954 S C 375 
(377) (Pt B) (Pf 5). 

® ■“ Art. 20 (2) — Prosecuted and punished'* — 
Gold ^confiscated under Sea Customs Act (1878). 

S. 167 (8) — Prosecution under Foreign Fxchange 
Regulation Act (1947). S. 23, not barred - (Criminal 
P. C. (1898). S. 403). 

The Sea Customs Authorities are not a judicial 
tribunal and the adjudging of confiscation, increased 
rale of duty or penalty under the provisions of the 
Sea Cu<!oms Act do not constitute a judgment or 
3 Court or judicial tribunal necessary for 
the purpose of supporting a plea of double jeopardy. 

AIR 1922 Bom 30, Ref. 
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Hence, when the Customs Authorities confiscate the 
^old brought in India in contravention of a notifica- 
tion of the Government of India neither the pro- 
ceedings taken before the Sea Customs Authorities 
constitute a prosecution of the person irom whom 
it is confiscated nor does the order of confiscation 
constitute a punishment inflicted by a Court or judi- 
cial tribunal on that person. Sudh person cannot be 
said by reason of these proceedings before the Sea 
Customs Authorises to have bsen * prosecuted and 
punished'* for the same oifence with which he is 
later on charged before the Magistrate, in the com- 
plaint which is filed against him under S. 23 of the 
Foreign Exchange Regulation Act, 1947. Maqbool 
Hussain v State of Bombay, (1953) S C J 456 i (1953) 
2 M L J 113 : 1953 Cr L J 1412 i 1953 All W U 
(Sup) 84 t 1953 S C A 641 : 56 Bom L R 13 : 1953 
SCR 730 : 1953 Mad W N 64S : AIR 1953 S C 325 
.330) (PtCMPrs 17, 18). 


If 


Art. 20 (2) -“Prosecuted” meaning of. 
there is no punishment for the oifence as a 


A k -- 

result of the prosecution, the sub-?l. (2i of Art. -0 
has no application; and secondly, an appeal against 
an acquittal wlierever such is provided oy the proce- 
dure is in substance a continuation of piost- 
cution. Kilawati v State of H. V , 195.3 S C J 111: 
1953 Cr L J 66S i 1953 S C A 660 : 1953 All W H 
^Supp' 52 J 1953 SCR 516 : 1951 M.il W N 219 : 
AIR 1935 SC 131 (132) (PtC) (Pr9). 


Art. 20 (2) — Applicability and scope (I'ress 

'Objectionahle Matter) Act (1951), Ss. 3 (v), 1, j 
16). 

Article in newspaper published on 3-6-1952— Soon 
liter, e liter detained under Preventive Detention Act 
ajid release! — Another article published on l^'h* 
1952— -Editor again detained an 1 released — On 7 
1952 District Magistrate prelcrring complaint urider 
Ss. 3(\’),4 and 7 read with S. 16 ot the Press (Oi- 
;octionab’.e Matter) 'Act that editor sh ml 1 furni>li 
security — Objection that it was punislimcnt for same 
offence. Held, that there was neither t>ro.secutlon nor 
punishment for the writing of Article when he was 
directed to be detained — Therefore, Art. 20 (2l was 
iiot contravened. AIR 1953 SC. 323, loll. 1954 CTi 
L J 549 I 1954 A M L J 74 i AIR 195 4 Ajmer 19(20) 
(Pt H) (Pr 5). 


Art. 20(2) — Conviction set aside and retrial 

ordered — There is no double prosecution* 

What Art. 20 (2) contemplates is a double prose- 
cution and punishment. No person shall f>e prose- 
cuted and punished for the same oil ince more than 
once. In order that this Article may be attracted 
there must be a second prosecution and punishment. 
Where a person has been conviclei and punished 
“lor an otfence and the conviction has been .set aside 
md retrial ordered the retrial is a continuance of 
the same prosecution. The order setting aside the 
conviction washes out the effect of the previous 
conviction. A conviction on retrial is a conviction 
in the same prosecution. It is neither a .second prose- 
cution n sr a second punishment. 9 he fact that thu 
accu-eJ untortunately .served a sentence injiilfor 
two or three days ou account of the first conviction 
which was laU-r on set aside doe> not render the 
conviction and pu^i^hnle^t impo'-ed upon retrial as^a 
'Gcond punishment upon a second retrial. AIR 1951 
All 116. Rel. on. 1954 Cri L J UoU : 1954 All L J 
474 : AIR 1954 All 689 (690; (M R) (br 3). 


\rt. 20(2) — Prnsccuti- n and punislimer.t — 

Meaning — (Words and Phrases — I'rusecnt inn and 
punishment). 

I he words 'prosecution an f punislimcnt' in .\rt. 
20 (2) have reference to criminal ollences an i have 
'.he ellect of limiting the scope of the a tide to 


criminal proceedings before a Court ot law or judi- 
cial tribunal competent to deal with criminal cases. 
AIR 1953 Cal 310. Rel. on. 1954 Cr L J 691 : ILR 
(1955) 1 All 25 : AIR 1954 All 319 (334) (Pt P) 
(Pr 42) (DB). 

Art. 20 (2) — Fresh prosecution — Retrial after 

setting aside conviction in appeal — It is not fresh 
prosecution on same facts — (Criminal P* C. (1898), 
S. 403 . 

A retrial cannot be regarJe I as fresh prosecution 
within meaning of Art. 2U (2). Where a person has 
been prosecuted and convicted but the appellate, 
Court finding the conviction illegil inasmuch as 
the charge had been improperlv framed, sets aside 
the conviction and orders a retrial, the retrial is not 
a fr^sli trial but continuance of the same prosecu- 
tion. 

Moreover, the prohibition is agunst a person being 
prose:uted an 1 ‘eiiten?ed for the same offence more 
than ome. Where the se.ntence once passed has faeen 
set aside, Art. 20 i,2) can he no b.ir to a retrial for 
the sam 3 oflenco. 1953 All T J 552 • 19.53 .All W R 
(U C) 579: 1954 Cr L J 2l6: AIR 1954 All 116 
-,116) (Pr 2). 

Art. 20 (2) — I'iling of second complaint on dis- 

mis.sul of first for coiiipluifuiit -s absence — Article 
not contravened. 

There is nothing fuml irnt ntally wrong in not 
iiarriiig a second prosecuti'>n after a discharge or 
acquilt.il. A discliarge or ac{]uittal can in certaiii 
circumstances take place o-i account of technical 
reasoii-s and it may be very desirable in the cir- 
cumstances of pirticular cj^es that the person be 
prosecuted after removing those technical delects 
in procedure. A second complaint filed after the 
dismissal of the fir^t complaint for complainantVs 
absence is not therefore, in contravention of .Art. 
20 (2) of the Constitution. 1951 All L J 725 : 1951 
All W R (11 C) 620 : 1951 All Cr C 152 ; ILR (1952) 
1 All 2 44 : AIR 1952 All 642 (612) (Pt A) (Pr 4) 
(DB). 

Art. 20 (2) — Applicability — Madras General 

Sales Tax. S. 15— Legality — If contravenes Art* 20(2) 
— (Sale> Tax — Madras General Sales Tax Act (9 of 
1939), S* 15 (b) ) -(General Clauses .Act ( 1897), S. 26' 
—(Criminal P. C* (1898), S. 4031. 

For an order to bring it within the prohibition 
under Art. 20 (2). it must Ire establisned lliat the 
person was prosecuted and pun shed. A piosecution 
without a punishment would not bring the case 
within the prohil)ilion of .Art. iO ^2). AIR 1953 S C 
325. Rel. on. 

Where the Magistrate, finding the accused guilty 
under S 15 (o), Madras General S.iles Tax Act. 1939, 
sen'encel the accussd to pay fine and in default to 
suffer imprisonment and further directs the sales-tax 
due from the accused to be recovered as if it were 
a tine, the direction in the or<ier o( the Magistrate 
for the recovery of ihe amount of sales tax and the 
amount of the tine as if it were a fine is not hit by 
Art 20 (2) of the Constitution. Tlie liability of the 
dealer’s property being attached and the amount of 
the sales tax ix-ing recav'^red as arrears of land 
revenue by the attachment and sale of his property 
cannot be regarded as amounlii g to a prosecution 
of the dealer or the^assi '>see. I h * provision in the 
order, for imprisonment in def.mlt of fine cannot be 
regarde I .is amntnting to donble punishment. AIK 
1953 Ma-1 595 : (1953 1 .M i i !, [ 514. Kel. on. 1958 
Cr L J 1377: AIR 1958 Andh TOT (708.709) 
(Kt A) (Prs 7. 10). 

Art. 20(2) — 'prosecute 1 and punished’ —(Cr p. 

Code (18983 S. 403). 
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The word ‘and’ has been definitely used in a 
conjuctive sense and could not possibly bear a dis- 
iunctive meaning. The effect of latter interpretation 
would be that although a person may be prosecuted 
but not punished and the trial has for some reason 

become abortive either because the Court or tribunal 

had no jurisdiction to try him or because of some 

inherent defect or illegality affecting the validity of 

ilself. \et once this erroneous prosecution 
had been adopted I the person can claim exemption 
under cover of the Article from any fresh trial before 
a competent Court and in a regular manner. That 
could never be the intention of the law. The article 
merely recognizes the principle of autrefois convict 
which is one of the principles recognized by S. 403 
of the Cr. P. Codei itself. Where the trial of the 
accused is found to be abortive because the Special 
Judge appointed under the Assam Special Courts Act 
(19 of 1950) was held to be not a Court of competent 
jurisdiction to try them, Art. 20(2) of the Consti- 
tution is no bar to the trial of the accused again. 

AIR 1953 S C 325. Foil. 1954 Cr L J 851 : AIR 1954 
Assam 106 (107) (Pt A) (Pr 3) tDB). 

Art. 20 (2) — Bombay Sales Tax (Procedure) 

Rules (1954). R. 51 — Rule does not contravene the 
provisions of the Article — Sales Tax -Bombay Sales 
Tax Act (III of 1953). S. 16. 

Rule 51 of the Bombay Sales Tax (Procedure) Rules 
1954, which imposes a penaltv for default in pay- 
ment of tax within the prescrioed period, does not 
contravene the provision of Art. 20 (2) of the Consti- 
tution on the ground that failure to pay tax within 
the prescribed time is also made liable tor prosecu- 
tion and punishment under S. 16 of the Act. 

Article 20 (2) does not say that there shall not be 
two offences constituted by the same act. The same 
act may be punishable under two different provisions. 
The existence of two different provisions making an 
act punishable would not by itself attract the appfica- 
bility of Art. 20 (2). 

Further in order that the protection of Art. 20 (2) 
can be invoked by a citizen there must have been 
prosecution and punishment in respect of the same 
offence before a Court of law or a judicial tribunal 
and prosecution in this context means an initiation or 
■parting of proceedings of a criminal nature before a 
Court of law or a judicial tribunal in accordance 
with the procedure prescribed in the statute which 
creates the offence and regulates the procedure. The 
proceeding which results in the punishment must 
therefore be a proceeding of a criminal nature. The 
proceeding resulting in the imposition of penalty 
under S. 16 of the Act could not posiibly be said to 
be a proceeding of a criminal nature. A I R 1953 S C 
325 and .AIR 1960 Andh Pra 451, Rel. on. (1964) 5 
Guj L R 1076 I A I R 1964 Guj 239 (240) (Prs 2, 3) 
(DB). 

Art. 20 (2)— Applicability— Appeal from acquit- 
tal-interpretation of ‘and’ in ‘‘prosecuted and puni- 
shed.'’ 

(Obiter) — The word 'and' in ‘prosecuted and puni. 
shed’ should be interpreted disjunctively so as to 
mean "or", as otherwise the provision which should 
be applicable to cases of acquittal also, would become 
inapplicable to them. AIR 1952 Him Pra 81 (86) 
(Ft A) (Pr 11). 

Art. 20 (2) — Applicability and construction — 

"Prosecuted and punished" — Interpretation —First 
prosecution without proper sanction— Second charge- 
sheet on same facts — Maintainability — (Criminal 
P. C. (1898), S. 403). 

It is essential for the operation of Art. 20 (2) that the 
person who wants to get the benefit of this provision 
should be prosecuted as well as punished. The words 


therein are 'prosecuted and punished’ and they are 
conjunctive. An accused obtaining a reversal of the 
order of the trial Court on appeal is estopped from 
pleading previous conviction although the accused at 

the time of the reversal had served out a part of his 
sentence. 


Similarly a plea of former Jeopardy cannot be 

maintained where a fprmer conviction of the accused 

lor the same offence was based upon an indictment 

which has been found defective. Where therefore, 

the prosecution of the petitioner was without a pro- 
per sanction ; 


Held, that it was a nullity and therefore the former 
prosecution and conviction would not be a bar to a 
^bsequent prosecution. ILR (1956) Hyd 355 i 1956 
Cn L j 998 : A I R 1936 Hyd 127 (128) (Pr 3) (DB).^ 

^*'*^* ^^ (2), 14 and 311 — Double Jeopardy for 
^me offence — Departmental proceedings against 
Government servant after acquittal in criminal pro- 
ceedings — Charge of receiving illegalgratification— 
binding by Criminal Court that bribe was taken but 
acquittal granted on technical grounds relating to pro- 
cessual law -- Acquittal does not preclude depart- 
mental proceedings in respect of same subject-matter 
— Departmental enquiry might not possess all attri- 
butes of criminal trial but to argue therefrom that 
Art. 14 of Constitution stands infringed leads to 
patent absurdity-Right to exercise disciplinary juris- 
diction always exists w hen charge of sufficient gravity 
IS alleged against an emp!o^ee. W. P. 120 of 1982.. 
D/- }8.2.19e4 (M^d) Affirmed., A I R 1956 Mad 460 
and A I R 1963 Orissa 73. Pel. on.; A I R 1952 Mad 
853, Expl. A f R Ifei Cal 1, Ref. 78 Mad L W 692 i 
(1966) 1 Mad L J 306 : ILR (1965) 2 Mad 373. 


-—Art. 20 (2)— Applicability — Discharge of accus- 
ed. 

Where an accused has been discharged on account 
of a trial which was a nullity there is no punishment 
and Art. 20 (2) does not apply. A I R 1952 Mad 729, 

Rel. on. 1955 Cri L J 514 i AIR 1955 Mad 129 (135) 
(Pt F) (Pr 19). 

A*”!* 20 (2) — Restrictive precautions taken under 
Madras Restriction of Habitual Offenders Act, 6 of 
1948 — I f amounts to prosecution and punishment — 
‘‘Prosecuted and punished", meaning of. See Madras 
Restriction of Habitual Offenders Act (6 of 1948). 
A I R 1953 Mad 664(03). 

Art. 20 (2) — Prosecution without valid sanction 
— Discharge— Effect. 

The principle underlying Art. 20 (2) is the same as^ 
underlies S. 403, Criminal P. C., namely, double 
jeopardy. The word "prosecuted" is said to have been 
introduced in order to make it clear that the power 
relates to punishment by a Court of law and not to 
other kinds of punishment besides a Judicial penalty 
for example departmentil action in the case of public 
servants or proceedings under the Legal Practitioners' 
Act in the case of lawyers. Clause (2) uses the con- 
junction "and" and not disjunction "or" between the 
words "prosecuted" and "punished" and this makes 
it clear that to bar a fresh prosecution for the same 
offence, the accused should have been both prosecuted 
and punished. So when an accused is discharged for 
want of sanction there is no punishment and when a 
man is punished departmentally, there is no prose- 
cution. Therefore, Art. 20 (2) does not take away the 
right to institute a second pro.^ecution when the first 
is found to he a nullity by reason of want of sanction 
a prerequisite for the maintaining of the prosecution. 
(1952) 65 .Mad L W 329 : 1952 Mad W N 362 : 1952 
Mad W N Cr 74 : 1952-1 Mad L J 550: 1952 Cri L) 
1576 : A I R 1952 Mad 725 (726, 727) (Pt B) (Pr 8). 


Art. 20 (2) —Applicability — Acquittal in previ- 
ous case — Second prosecuuon— Bar ot. 
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Article 20 (2) does not prohibit proceedings against 
® ^or an offence when he has been prosecuted 

and acquitted previously for the said offence. The 
principle of autre fois convict or of double jeopardy 
alone is accepted by the Constitution and not the plea 
of autrefois acquit. Where the accused was first ac- 
quitted under S. 347, Criminal P. C., for the non-appear- 
ance of the complainant but later on, the Magistrate, 
having been satisfied that therewas sufficient reasonfor 
the complainant to remain absent, ignored the acquit- 
tal and revived the case, the revival would not ofiend 
Art. 20 (2) of the Constitution. A I H 1953 S C 325 
Rel. on. 1961 (2) Cri L J 507 (Manipur). 

Art. 20 (2) — Interpretation. 


than him in Customs department is not a Court. 
When a criminal prosecution and punishment of a 
crirninal, in the sense of the penal law, is intended, 
section 107 makes a specific reference to a trial by a 
Magistrate, a conviction by such Magis rate and on 
such conviction to imprisonment or fine or both. 

One of the three essential conditions laid down in 

u Constitution is absent and 

therefore the prohibition agaiast double jeopardy 
would not become operative. 

Subba Hao, J. — (Dissenting). — The word 'prose- 
cuted’ is comprehensive enough to take in a prosecu- 
tion before an authority other than a n agisterial or a 
criminal Court. 


The word “and” in Art. 20 (2^ of the Constitution 
cannot be read as “or”. Although l)y construir-g the 
article literally the protection given by the Constitu- 
^on will not be as extensive as that given by S. 403, 
Criminal P. C., to a person who has been tried for an 

reason why the literal meaning 
should be departed from. ILH (1952) Nag 52 : 1952 
Nag L J 221 ; 1952 Cri L J S-l5 : .VIR 1952 Nag 170 

(171)(Pt A)(Pr5)tDB). 


Art. 20 (2) — Applicability — Aw ard of damages 
by appropriate Government under ICmployecs’ 
vident Funds .Act — (Kinplovces’ Provident 1 unds 
Act (1952), S. U.B). 

Although the intiictioii of damages imposed nn<ler 
• 14-B is penal in its cfiaracler and is, ther< lore, 
antamount to "punishmetjt” within the meijiing of 
4 f o \ Constitution, the protection (A 

- rt. 20 (2) can he invoked by a per'^on only if tin re 
IS a prosecution and punishment in respect of the 
same offence before a Court of law or a judicial 
rihunil, and not before a tribunal which entertairis a 
epartmeiital or an adinini- trative cufjiiiry even 
nougn set up by statute. The appropriateCiovern- 
ment whi .h is empowered to inllict damages undi r 

^ 1 - -^1 ^^ployees’ Providerit Funds Act is not 

a Judicial iribiinal required by law to decide matters 
in controversy judicially upon evidence on oath, 
lenco tile employer when he is pro.secuted and con- 
victed under S. 14 (2) read with para. 76 of the 
scheme and also damages under S. 1 4. li are imposed 

entitled to invoke tae protection of 
Art. 20 (2) of the Constitution. A I H 1953 S C 325, 

AnVo?', L R 38G: 1957 B T J R Sll i 

(1958) 1 Lab L J 5^8 : ILR 37 Pat 47, 

Art. 20 (2) Applicability to dcpartincrita) 


enquiry 


Article 20 (2) only prohibits the prosecution and 
punishment of a person more than once for the same 
offence. It does not in fact prohiiiit a second pro- 
secution and puio^hrnent for an oiience !or which he 
has been previously prosecuted and acquittecl. Hence 
Art. 20 (2) has no application in the case of a civil 
servant who has been prosecuted and acquitted. AIR 
1959 Tripura 51 (54) (Pt C) (Pr 1 Ji. 


3 (c). “Prosecuted*', meaning of. 

• Art. 20— Applicability — Scope — 'Prosecuted* 

rreaning of — (>ea Customs Act (1S7S). S. If, 7 ) — 
(horeign Exchange Regulation Act (1947), Ss. 23 and 
23-B)— (Penal ( orle (18Gli), S. 40) — (General Clauses 
Act (1897), S. 3 (37) ). 

Per .Majority. — llie proceedings before the Sea 
Customs Anthoritif's uihIit S. 167 (^) of the Sea Cars 
toms Act are not 'prosecution’ within the meaning of 
Art. 20(2) of Ihc Constitution. 

Prosecution means a proceeding cither l>v way of 
indictment or information in the crirninal (Courts in 
order to put an oliender upon In'stri il. I'he Chief 
Customs Oibcer or any other officer lower in rank 


Section 167 of the Sea Customs .\ct defines a crimi- 
nal act and fixes the punishment for that act. Apart 
from the fact that the statute itself in clear terms 
<lescrd>es the acts detailed in the first column of 
S. 167 as offencts against particular laws iheact^ 
described thert-in dearly fall within the vUfinition of 

‘offences’ in the General Clauses .\ct and the Penal 
Code. 


Tlie entire scheme of the Act as disclosed in the 
Sea Customs Act leaves no doubt that so far as 
oliencf s mentioned in S. 167 are concerned the Cu^- 
toms .\ulhority ha^ to lunction as a jucicial triliunal. 

W lit n the accustd along w ith others, attempted tc 
take out of India, InLlian currei.cy in contravention of* 
the law prohibiting such export it cannot be held 
that the ollcnce for which lie was prosecuted by the 
Magistrate was different from thetiie for which he 
had already been prosecuted and punished by tht- 
C intoms .\utlioritv. In that view the pro.secution and 
punishment [)y the .Magistrate directly infringes the 
fundamental right under .\rt. 20 (2h Thomas Dana 
V. State of Punjab. 1959 Mad L J (Cr) 474 i 1959 
Cr J 392 : 19.59 S C J G99 : 1959 Cal L J 342 : 
(19o9) 1 5 C R (Supp) 74 : AIR 1959 S C 375 (379 
3S3 :VS5. .3SG. 387,388) (Prs 11,18.27.28,32.33; 
3‘1* 3o)* 
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VJ I Will e 111* 

plated by Article — Cnrinotalion of ‘pro^Jecuted' and 
‘punished’ — Enriuiry under Public Servants (Inqui- 
ries) .Act is neiiher pro.secution nor puni.shmcnt— 
(Public ServanTs (Inquiriej) Act (1850). S. 2). 

The language of Art. 20 and the words actually 
used in Art. 20 (2) afford a clear indication that the 
proceedings in connection with the prosecution and 
punishment of a person must be in the nature of a 
criminal proceeding, before a Court of law or judicial 
tribunal, and not before a tribunal, wdiich entertain'^ 
a departmental cr an administrative enquiry even, 
though set up hy a statute, but which is not required 
by law to try a matter judicially and on legal evi; 
deuce. AIR 1953 S C 325, Foil. ^ 

It is true tliat the Commissioner appointed to make 

, ^ , , , ants (Inquiries) Act. 

1850 IS invested with some of the powers of a Court, 

pirticu.arly in the matter of summoning witnesses 

and compt IMng the production of documents and the 

report, which he has to make, has to be made on 

legal^ evidence adduced under sanction of oath and 

testea by cross examination. Rut from these fact^ 

alone, the conclusion dots not necessarily follow 

that an enquiry made and concluded under that Act 

amourts to prosecution ard punishment foran offence 

as contemp].ited hy Art. 20 (2) o! the Constitution. 

^ 1 he words 'prosecution* and •puni'iiment' have no 

JXfd connotation and they are sus :c jitihle c, f bath a 

wader and a narrow meaning; but in Art. 20 (2) both 
the words have been used with reference to ai 
offence arid the word 'oiience’ lias to hetakin in 
the sense in whicli it is used in (ieneral Clauses Act 
as meaning an act or omission made punishable by 
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any law for the time being in force.' It follows that 
the prosecution must be in reference to the law which 
creates the offence and the punishment mu it also be 
in accordance with what that law prescribes. 

In an enquiry under the Public Servants (Inquiries) 
Act of 1850 there is neither any question of investi- 
gating an offence in the sense of an act or omission 
punishable by any law for the time being in force, 
nor is there any question of imposing punishment 
prescribed by the law which makes that act or omis- 
sion an offence. Venkataraman v. Union of India, 
<1954) SC J 461 j (1954) I M L J 702 : (1954) 8 C A 
466 I 1954 Cr L ] 993 : (1954) S C R 11.50 : 19.54 All 
W R (Supp) ,54 t 1954 Mad VV N 475 i AIR 1954 S C 
375 (377, 37S. 379) (Pt C) (Prs 6. 9, 15, 17). 

• — Alt. 20 (2) — Double jeopardy — Action under 
S. 7 — Influx trom i Pakistan (Control) Act whether 
amounts to a prosecution— See Influx from Pakistan 
.Control) Act (23 of 1949), S. 7. AIR 1954 S C 229. 

Art. 20 (2) —Applicability — Levy of penalty for 

non-payment of salcs-tax — If prosecution 

Le\^ of penalty under the Andhra Pradesh Sales 
Tax Act lor default in payment of sales tax is not a 
prosecution within meaning of Art. 20 (2). There- 
fore the provision for the levy of the penalty under 
S. 16 (S) and the starting of the prosecution under 
S. 30 (1) and S. 30 (3), Andhra Pradesh General Sales 
Tax Act as the case may be, is not violative of the 
guarantee given under Art. 20 (2) of the Constitution. 
AfR 1954 S C 375. A I R 1953 S C325, AIR 1958 S C 
119. A I R 1959 S C 575, Rel. on. (1960) 11 S T C 
581 : A I R 1960 Acdh Pra 451 (474. 455) (Pt D) 
<Prs 14, 16). 

Art. 20 (2) — Recovery of sales tax by attach- 
ment and sale of assessee's property — Does not am- 
ount to prosecution of assessee. 1958 Cri L J 1377 j 
AIR 1958 Aodh Pra 707 (708) (Pt A) (Pr 7). 

Art. 20 (2)— ‘ Prosecjtion”— Meaning of. 

The word ‘‘prosecution" in Ait. 20 (2) means judi- 
cial proceedings before a Court or a legal tribunal. 
It cannot have reference to departmental or discipli- 
nary proceedings taken for inflicting deparimental 
Mnalty or punishment on an officer belonging to the 
department for any misconduct. 55 Cal W N 605 : 
JLR (1952) Cal 254 : AIR 1953 Cal 316 (319) (Pt C) 
<Pr 34). 

Art. 20 (2) — Previous conviction and fine bv 

Rent Controller — Prosecution in Criminal Court 
aipon same facts — If barred — West Bengal Premises 
Rent Control Act (1950), Ss. 34 and 41- 

If the prosecution in the Criminal Court under 
'S. 41 of the West Bengal Premises Rent Control Act, 
1950, is upon the same tacts as the proceedings in the 
Rent Controller’s Court under S. 34 of the Act, then 
a previous conviction and fine by the Rent Contr>Iler 
would bar any punishment being given by the Crimi- 
nal Court by reason of the pldin words of Art. 20 (2) 
of the Constitution of India. The words “prosecu- 
tion" and “offence" as used in the Constitution are 
not defined and they must be given their ordinary 
meaning. Going to the Rent Controller and asking 
him to tine a man for an act is really a prosecution of 
that man and the act is an offence agiinst the statute 
and is a criminal offence because it is punishable by 
a fine which is a punishment of a criminal nature. 
1953 Cr L J 294 ; 56 C W N 585 : AIR 1953 Cal 85 
(87) (Prs 12. 13, 16) (DB). 

Art. 20 (2) — Prosecution means proceeding of a 

criminal nature* 

“Prosecution" in the context of Art. 20 (2) means 
the initiation or starting of proceedings of a crimioal 
nature before a Court of law or a judicial tribunal 


in accordance with the procedure prescribed in the 
statute which creates the offence and reflates the 
procedure. The proceeding which results in the 
punishment must therefore be a proceeding of a 
criminal nature. The proceeding resulting in the 
imposition of peralty under S. 10 Bombay Sales Tax 
Act could not possibly be said to be a proceeding of 
a criminal nature. (1964) 5 Guj L R 1076 i A I R 
1964 Guj 239 (240) (Pr 3) (DB). 

““Art. 20 (2) — Prosecution without sanction is a 
Dullicy — Conviction therein would not bar a subse- 
quent prosecution. I L R (1956) Hyd 355 i 1956 Cri 
L J 998 : AIR 1956 Ilyd 127 (128) (Pr 3) (DB). 

-- — Art. 20 (2) — ‘ Prosecuted’^ refers to the power 
of punishment by Court of law and not to other 
kinds of punishment. 

The word “prosecuted" has been used to make it 
clear that the power relates to punishment by (liourt 
of law and not to other kinds of punishment besides 
a judicial penalty for example departmental action 
in the case of public servants or proceedings under 
the Legal Practitioners Act in the case of lawyers. 
(1952) I Mad L J 550 : 65 Mad L W 329 : 1952 Mad 
W N (Cri) 115 : 1952 Mad W N 362 : 1952 Cri L J 
1576 : AIR 1952 Mad 725 (726) (Pt B) (Pr 8). 

— ^.4rt* 20 (2) — Conviction in previous trial set 
aside for want of proper sanction — • Fresh trial after 
fresh sanction — If barred — Criminal P. C. (1898), 
S* 403. 

Where a conviction and sentence passed on a per- 
son after a trial are set aside on the ground of want 
of proper sanction, i^ cannot be said that there was a 
proper trial at all and so the result of the decision 
cannot operate as a bar to a fresh trial after receipt 
of a fresh sanction. 30 C W N 382 and AIR 1939 
F C 43, Ref to. ILR (1952) Nag 52 : 1952 Nag L J 
221 t 1952 Cri L J 845 i AIR 1952 Nag 170 (171) 
(Pt B) (Pr 6) (DB). 

Art. 20 (2) — PiOsecution under $• 182 Penal 

Code — Dismissal of, on ground of the complaint not 
having been presented by public servant concerned 
— Second prosecution on valid complaint, if barred. 
See Criminal P. C. (1898', S. 403 ILR (1965) 15 Raj 
1018: AIR 1966 Raj 40* 

3 (d). Judicial proceeding necessary. 

• Art 20 (2) — Criminal proceeding before 

Court of law or tribunal necessary* 

The Imguage of Art. 20 and the words actually 
used in Art. 20 (2) afford a clear indication that the 
proceedings in connection with the prosecution and 
punishment of a person must be in the nature of a 
criminal proceeding before a Court of law or judicial 
tribunal and not betore a tribunal which entertains a 
departmental or administrative enquiry even though 
set UD by a statute but which is not required by law 
to try a matter judicially and on legil evidence. 
Venkataraman v. Union of India, 19.54 SC A 466: 
1954 Cri L J 993 I 1954 SCI 461: 1454 (1) Mad 
L J 702 : 1954 Mad W N 475 : 1954 AM W R (Sup) 
54: 1954 SCR 1150: 1954 Andh L T (Civil) 55 : 
AIR 1954 S C 3T5 (377) (Pt C) (Pr 6). 

• Art. 20 (2) —Proceedings of the nature of cri- 

minal proceeding before a Court of law or judicial 
tribunal necessary. 

In order to invoke the protection of Art. 20 (2) 
there must have been a prosecution and punishment 
in respect of the same offence before a Court of law 
or judicial tribunal, required by law to decide the 
matters in controversy, judicially on evidence on 
oath which it must be authorised by law to ad- 
minister and not before a tribunal which entertains 
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a departmental or administrative enquiry even though 
set up by a statute but not required to proceed on 
legal evidence given on oath. The article contem- 
plates proceedings of the nature of criminal proceed- 
ings before a Court of law or a judicial tribunal and 
the prosecution in this context means initiation of 
proceedings of a criminal nature before such a Court 
or tribunal in accordance with the procedure pre- 
scribed in the statute which creates the offence and 
regulates the procedure. Maqbool Hussain v. State 
of Bombav. 1953 S C A 641 ; 1953 SCJ 456 j 
0953) 2 Mad L J 113 : 1933 Cri L J 1432 i 1953 All 
VV R (Sup) 84 : 1953 Mad W N 648 : 1953 SCR 
730 : 56 Bom L R 13 : A I R 1953 S C 325 (328. 329) 
(Pt A) (Pr. 12). 

Art. 20 (2) — ■ Applicability — Departmental en- 
quiry. 

^ The proceedings in connection with the prosecu- 
tion and punishment of a person nuiit be in the 
nature of a criminal proceedings, before a Court of 
Law or Judicial Tribunal, and not before a Tribunal 
which entertains a departmental or an administrative 
inquiry even though set up by a statute, hut wliich is 
not re mired by law to trv the matter judicially aiul 
on legal evidence. AIR 1954 S C 375. Foil. 61 Bum 
L R 1625 ; (I960) 2 Lab L J 66 ; AIR 1960 Bo n 225 
(229. 230) (Pt C) (Pr 27). 

“ Art. 20 (2) — Employees' Provident T unds Act — 
Lovernmer.t which is empowere 1 to inflict ilatnages 
under S. 14 (R) not a judiciil tril)'inul — Hence eni- 
plcyer, even if he has been prosecuted and convicted 
under S. 14 i2) is not entitled to invoke protection of 

against infliction of the damages allhougf« 
the damages being pen^l in its character would 
amount to ‘punishment” within the meaning of the 
article. (’58) ILK 37 Pat 47. 

~r F)ouble jeopardy — Sea Cnslonis 
Authorities confiscating goods and imposing penalty 
on accused Accused it also liable to be convicted 
under S. 167 (81), Sea Customs .Act. 

Tlie Sea Customs Authorities are not a jjdicial 
tribunal and the adjudging of con iscation or increased 
rate of duty or penalty under the provisions of the 
Sea Customs Act do not con%titute a judgment or 
order of a Court of Judicial Tjil)unal necessary lor 
the purpose of supporting a plea of double jeopanly 
and hence in such a case the accused can be con- 
victed under S. 167 (81) of the Sea Customs Act. AfR 
1953 S C 325 and A I R 1959 5 C 375. Foil. ; A I R 
1958 S C 845. DistIng. 62 Puni L R 772 : 1961 (1) 
Cri L J 1.50 : AIR 1961 Punj 21 (24, (Pt D) (Pr 7). 

3 (e). Civil action. 

• Art. 20— Scope — Imposition of civil penalties 

— Does not amount to conviction and sentence under 
criminal law so as to a’tracl d )ctrine of double 
jeopardy — .Action under S. 186. S-a Customs Act 
<loes not preclude proceedijigs under S. 167 (HI) of 
that Act. See Sea Customs .Act (1878), S. 107(81). 
AIR 1962 Mad 85 (FB). 

3 (f). Preventive detention. 

— — Art 20 —Satisfaction under Preventive Detention 
Act is not a ‘’prosecution”— Article 2U (2) does not 
apply to preventive-detention. See Public Safety — 
Preventive Detention Ac’ (1950) ^as amended in 
1951). S. 3. AIR 1952 Cal 26 (DB). 

3 (g . Security proceedioC*^. 

: Art. 20-Criminal P. C. (1M)S). S. 107 — Proceed 

mgs under S. 107 — Nature of — I’erson proceeded 
against is not under any accusation of offence — His 
imprisonment for failure to give security does not 


bar his subsequent trial for the acts on which the 
security proceedings were based. See Criminal P. C. 
(1898), S. 107. AIR 1959 Mad 3'i9. 

Art. 20 (2) — Proceedings under S. 107, Criminal 

P. C. — Petitioner imprisoned for failure to give secu- 
rity — Subsequent trial for same acts for which secu- 
rity proceedings were started— Trial, w’hether barred. 
See Criminal P. C. (1898;. S. 403. A I R 1952 Trav- 
Co 556. 

3 (h). Departmental or disciplinary proceedings. 

• Art. 20(2) —Departmental en luiry— Proceedings 

quashed by civil Court on ground of irregularity in 
procedure— Fresh departmtntal enquiry can be held 
on same facts. See Ibid, Ait. 226. (1962) 2 S C J 282: 
AIR 1902 S C 1334. 

Art. 20 (3) — Simultaneous departmental and cri- 
minal proceedings— Tborf is no provision requiring 
stay of departmental proceedings pending criminal 
Proceedings —.Art. 20 (3) has no application (because 
tile person is not ‘tried’ in depirtmental proceedings 
for anv criminal ollcnci-. AIR {H.58 Cal 682, Distiiig. 
1962 All W R(H C) 343 ; 1962 .Ml Ct R 196 : (1962) 

1 Cr L J 554 : AIR 1962 All 232 (232, 233) (Prs2. 4). 

.Art. 20 — \ ioldtion of conditions of motor vehicle 

permit — Provisions of Motor \'< hides .Act for prose- 
cution uniler S. 123 and for t.ik jug departmental action 
under S. 6i) — .No comaliint ol douale jeopardy or 
violutio.i of -Art. 20 can lie made because action under 
S. 60 of the .Motor A eliiclt-.s Act cannot he regarded 
.is pro.seeutiou — I f la-.s- provides both for crimuial 
prosecution and a civil claim or departmental action 
in respect of a wronglul act there is nothing illegal 
or invali'l about it. .A I R 1955 .Andhra 277, Rel. on 
Motor A t hides Act (1939). Ss. 60 and 123. 1962 All 
L J 116. 

'Art. 20 (2) — Scope — D apart rnent al enquiry — 

Whether superior olfi ;er holding enquiry can be said 
to have prosecuted and punished the officer charged 
within the rneanii g ol .Art. 20 (2 . vSee Madras Civil 
Services (Di 'Ciplinary Proceedings 1 ribunal) Rules 
1940*. (1937) 2 Andh \V R 425. 

Art. 20 (21 — IDepartmental or administrative en- 

(juiry— Though made by tribunal set up. statute does 
not attract application cf article w’here it is not 
required by lav to try the matter judicially and on 
I *gal evidence. AIR i960 Bom 225. 

Art. 20 (2) —Departmental proceedings. 

.Article 20 (2) does not apply to departmental pro- 
ceedings. A I R 1953 Cdl 316 ; A I h 1952 Mad 725 
and Al K 1953 S C 325. I’d. on. 58 C \V N 18 : ILR 
( 1955) 2 Cal 28 : AIR 1954 Ca! 60 (65) (Pt K) (Pr 70) 

(DB)« 

Art. 20 (2) -Scope and effect— Acquittal in cri- 
minal proceedings - Dopartmeutdl proceedings iq 
respect of identical charges -If barred. 

Departmental proceedings againvt an officer in res 
pect of the identical charges of which he was acquit- 
ted in the c iminal proceedings bv a Sessions Judge 
■ire not harre I under Art. 20 (2) of the Constitution.’ 
This article is merely a reproduction of the principles 
unlerlying or Uid down in S. 405. Criminal P. C 
(1898) an<l S. 26 of the Cien-ral Clauses Act (10 of 
l’^97). Tho word “pras-cution” in Art 20 (2) means 
judicial proceedings hefare a Court or a legal tribunal 
It cannot have reference to de‘partmen»al or discipli * 
nary proceedings taken f.,r inll.cting departmental 
penalty or punishment on an oliicer belonging to the 
department for any misconduct. I BR ( 1952) Cal 254- 

55 (: W N 605 : A 1 R 1953 Cal 316 (319) ipt Cl 
(Pr34), / m 

■ Art. 20 (2)-Appiicibility of principles of Autre- 

fois acquit and Autrefois convict to departmental 
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enquiries. See Criminal P.C. (1898), S. 403. AIR 1965 
I & K 91 (DB). 

Art. 20-5cope — Government servant proserruted 
on criminal charge and honourably acquitted -Fresh 
proceedings in respect of same matter — Validity — 
Art. 311 (2). See Ibid, Art. 311 (2). A I R 1959 Madh 
Pra 46. 


Art. 20 (2) — Departmental proceeding against 

Governmeiit servant after his acquittal in criminal 
proceeding on technical grounds relating to processual 
law not barred. 78 Mad L W 692 : (1966) 1 Mad L 
J 306 : ILR (1965) 2 Mad 373. 

Art, 20 (2) — Fresh departmental proceedings 

against, Government servant in respect of same matter 
—Dismissal order set aside by Court not on merits, 
but on ground that principles of natural justice were 
not observed — Fresh enquiry in respect cf same 
allegations not illegal — Central Civil Service Rules, 
(1957), R. 12 (4) — Second enquiry is covered by 
R. 12 (4) — No question of double jeopardy — Petros- 
pective suspension— Validity. See Ibid, Art. 226. AIR 
1963 Manipur 28. 

Art. 20 (2) — Fresh enquiry for same offence— 

Order of removal without giving opportunity to 
defend — Order with irawn reserving right to direct 
enquiry — Fresh enquiry on same grounds not hit by 
principle of double jeopardy. See Ibid, Art. 311 (2). 
(’64) 66 PuDj L R 1227. 

Art. 20 (2) —Departmental enquiry and punishment 

against Government servant — Power of Government 
to hold fresh enquiry — Principle of double jeopardy 
not applicable. See Punjab Civil Services (Punish- 
ment and Appeal) Rules (1952), Rule 14. AIR 1956 
Punj 81- 

3 (i). Same offence. 


Art. 20 (2)— 'Same offence.' 


The previous case in which the accused was con- 
victed was in regard to a conspiracy to commit crimi- 
nal breach of trust in respect of the funds of the 
Jupiter Company. Therein it was found that the 
accused was a party to the conspiracy and also a 
party to the fraudulent transactions catered into by 
the Jupiter Company in his favour. The subsequent 
case related to a different conspiracy altogether. The 
conspiracy in question was to lift the funds of the 
Empire Company, though its object was to cover 
up the fraud committed in respect of the Jupiter 
Company : 

Held, that it might be that the defalcations made 
in Jupiter Company afforded a motive for the new 
conspiracy, but the two offences were distinct ones. 
Some accused might be common to both of them, 
some of the facts proved to establish the Jupiter 
Company conspiracy might also have to be proved to 
support the motive for the second conspiracy. But 
that in itself would not be suflBcient to make the two 
conspiracies the one and the same offence. It could 
could not even be said that some of the ingredients of 
both the conspiracies weie the same. The facts con- 
stituting the Jupiter Company conspiracy were not 
the ingredients of the offence of the Empire Company 
conspiracy, but only afforded a motive lor the latter 
offence. NIotive was not an ingredient of an offence. 
The proof of motive helped a Court in coming to a 
correct conclusion when there was no direct evidence. 
Where there was direct evidence for implicaling an 
accused in an offence the absence of proof of motive 
was not material. The ingredients of both the offences 
were totally dilFerent and they did not form the same 
offence within the meaning of Art. 20 (2) of the Con- 
stitution Bhagwan Swarup Lai Bishan Lai v. State 
of Maharashtra, (1964) 2 S C R 378 : (1964) 2 S C J 
pi : 1965 (1) Cri L J 608 : AIR 1965 S C 682 (688. 
689) (Pt D) (Prs 11. 12). 


• — -Art. 20 (2)-GeDeraI Clauses Act (1897), S. 2& 
—Principle— Second trial must be for same offence. 

Both in the case of Art. 20 (2) of the Constitution 
as well as S. 20 of the General Clauses Act to operate 
as a bar the second prosecution and the consequential 
punishment thereunder must be for ‘the same offence^ 
i. e., an offence whose ingredients are the same. The 
5th amendment of the American Constitution which 
provides that no person shall be subject for the same 
offence to be twice put in jeopardy of life or limb, 
proceeds on the same principle. A I R 1901 S C 578!- 
Rel on, Manipur Administration, Manipur v. Thok- 
chom Bira Siugh, 1964 Mad VV N 557 i (1964) 7 
S C R 123 : 1965 S C D 8 * (1965) 1 Andh L T 96 * 
(I96.'>) I S C J 451 : 1965 Mad L I (Cri) 233 i (1965) 
All W R (H C) 358 : 1965 All Cri R 250 : 1965 (1) 
Cr L J 120 : AIR 1965 S C 87 (90) (Pt C) (Pr 6). 

Art. 20 (2)— AppLcability— Applies only when 
both complaints relate to same offence — Offence 
under S. 409, I. P. Code and that under S. 105, Insu- 
rance Act, not same — T wo trials not barred by Art, 20 
(2) of the Constitution or by S. 20. General Clauses 
Act. ILR (1950) Bom 085 i 58 Bom L R 578, Reversed. 
State of Bombay v. S. L. Apte. 1961 (1) Cri L J 725 : 
63 Bom LR 491; (1961) I KerLR:452: (1961) 2^ 
SC A 440 : (1961) 1 Andh W R (S C) 210 : (1961) 1 
Mad L j (S C) 210 : (1901) 31 Com Cas 39 t (1981) 1 
S C J 685 : 1961 Mad L J (Cri) 331 1 1961 M P L J 
1 108 : 1961 Nag L J 524 : A I R 1961 S C 578 (583) 
(Prs 15. 16. I'D. 

An. 20 (2)— Accused prosecuted under Ss. 120-B/ 

420, 420, 407/-471, Penal Code — After examination of 
several prosecution witnesses, State filing second case 
separately against same accused persons under same 
sections for the same offence? committed in pursuance 
of sanae conspiracy — Accused cannot be tried twice 
over in two cases for same offence of conspiracy 
punishable under S. 120 B, Penal Code. 1965 (2) Cr 
LJ 351: AIR 1965 Cal 457 (458. 459) (Pt B) (Prs 4, 6). 

—Art. 20 (2)-Criminal P. C. (1898), S. 403 — Ap- 
plicability — Under R. 19 under l^ladras General Sales 
Tax Act, partner is jointly and severally responsible 
for payment of tax — But it is firm that has to be pro- 
secuted — One of partners prosecuted under S. 15 (b) 
of Madras General Sales Tax .Act and acquitted — No 
subsequent prosecution of firm or other partner is 
maintainable— (Sales Tax — Madras General Sales Tax 
Act (9 of 1939), S. 15 (b), R. 19). See Criminal P.C. 
(1898), S. 403. AIR 1935 Mad 161. 

Arts. 20 (2). 311 (2), Proviso (a) — Misconduct 

by Government servant — C^onviction by criminal 
Court under S. ')53, Penal Code — Government first im- 
posing punishment of suspension for the misconduct 
which has led to his conviction and again of dis- 
missal — Latter order amounts to second punishment 
for same misconduct and is illegal — Order held not 
covered by Proviso (a) to .Art. 311 (2) or Standing 
Order (n) in Chap. 12(2) .My.sore Government Roaa 
Transport Department Standing Orders, Ch. 12 (2), 
Order (n). (1963) 2 Mvs LJ 28: (1963) 2 Lab L J 
723 ! 1964 (1) Cr L J 112 (113, 114) (Prs 6, 8. 10) 
(DB). 

3(i). Distinct offences. 

• Art- 20 (2) -Offence under S. 409, Penal Coder 

and that under S. 105, Insurance .Act are not same. 
State of Bombay v. S. L. .Apte, 1961 (1) Cri L J 725 : 
1961 Mad W N 2S4 : 63 Bom LR491: (1961) 3 S C R 
107 1 (1961) 1 Ker L R 452 t (1961) 1 S C I 685 : 
(1961) I Mad L J (SC) 210 : 1961 Mad L ) (Cri) 331 r 
(1961) I Andh VV R (SC) 210 ;( 1961) 31 Com Car- 
(Ins) 139 : 1961 M P L I 1108 : 1961 Nag L I 524 : 
(1961) 2 S C A 446 : AIR 1961 S C578 (583) (Pr 16). 

• Art. 20 (2) — Applicability — Conviction fo? 

offence under S. 167 (8), Sea Customs Act —Subset 
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queot trial for conspiracy — If barred — Collector of 
Customs acts judicially under S. 167 (8) — (Sea Cus- 
toms Act (1878). S. 167 (8) (8l)-(Penal Code (1860). 
S. 120-B)- Criminal P. C. (1898i. S. 403). 

In imposing con6scation and penalties under S. 167 
(8), Sea Customs Act, the Collector of Customs acts 
judicially. But the fact that the Collector of Customs 
acted judicially is not decisive and uoes not neces- 
sarily attract the protection guaranteed by Art. 20 (2) 
That article protects a person from being ‘prosecuted 
and punished* for the same oflence more than once'. 
Under S. J80, Sea Customs Act, the award of any con- 
fiscation, penalty or increased rate of duty under that 
Act by an otb’cer of Customs does not prevent the 
infliction of any punishment to which the person 
afiected thereby is liable under any other law. 

Criminal conspiracy under S. 120- B, Indian Penal 
Code, is not punishable under the Sea Customs Act. 
Where the oflence of criminal conspiracy svas not 
the subject-ma'ter of the proceedings undt r S. 167 (S). 
Sea Customs Act before tl)e Collector of Customs it 
cannot be iaid that tlie acrU'cJ have already been 
pro;ecuted and punished for tlie ‘same oflence’ as 
conspiracy under S. 120-B. Beodl Coile read witli 
S. 167 (81), S'.a C’ustoms Act. I'heir subse jnent trial, 
therefore, under .8. 120-B rca.) i li 8. 167 (M) is ui.t 
barred. Lto Boy f rey v. .Superinlenderit, Di'tricl I <ii, 
.Amritsar, 10.-)S SCI 301 : 10.5 i Mud I J (Cr) 280 • 
1958 S C A 40 J 1058 C r I. | 200 : 1058 8 C B S22 : 
Ala 1958 S C no (121) (I'r -1) 

• .\rt. 20 (2)— Applicibil ty — Cue trial for vi - 

ral olleiices — Acqinttal of some and (.••►nvic tiofi of 
others — Leealitv. See Cainunai B. C. 18-C),8. floO. 
AIR 1957 S C 592 

• Art. 20 — Prior proceeding under 8 •ISs, ( il- 

cutta Municipil .\ct read with B. 62 of Sch. 17 does 
not har proceeding under 8. 5^5— See .Mnnicipaliti'. > 
— (/jlculta Municipal Act (3 ot 1020), S. 563 AIB 

1956 s c no. 


Art. 20 (2) — S iharanpur Municipal Bvt^daws, 

Rye-law No. 2 -O^ence under (A-n’inuif g ollence — 


Rye-ljw No. 2 -Onence nnOer C-nn’inui/ ^ ollericu — 
Previous j^rost ention docs not rjper di- as bir for snl)- 
se^ni'^nt prosecution. See Munic'paliUi s— tO P. Muni 
cipabties Act (2 of 1916', 8.20J. l!Bi5(')Cri 
412 : AIB 1965 All 


I r:o 


Art. 20 (2) -Applic ibility - Kvery act of refusal 

to take food constitutes fresh cflence— Accused con- 
tinuing hunger strike al^- r rep- -tid warnings ar.d 
j.iil punishments — S'if)sef)uent prosecution and con- 
viction under 8. 52. Prisons Act — Art. 20 (2) not in- 
fringed. 1958 All LI 819:19.59 C'r L J 2S3:Ii.U 
(1959) 2 ^11 1 : AIB 1959 All 16-1 (166) (l*t U) (Pr 7) 
(DB). 

Art 20~.AccM'e(l tried for niisapprupriation for 

items c ivering i)eriod 1951-52 Sancti4in (jl)taincd — 
Conviction — Second trial for it -ms covering period 
19-19 50 -'I liesc items not snbu-ct-inatter of previon.s 
trial - Lviclence not s.»m ' — IViiicIpU’ ol .\rt. 20 unti 
S 403. Cr P. C., applicaliiliiy — (Criniii a' V. C. 
(189S), S. 40 3) — (prevention of Corruption Act 
(1947). S. 6). 


Tlie accused along with anathfr was pros* ciPed for 
misappiopr. ding items of money covering the peno 1 
between i95;-52 Proa'cufion was under S. 5 (2b 
Prevenb'>n of (^>riui)ti()’i .\ct and S.>. 4 no a ii 1 47 I 
read with .8 12 (jB. I.l’.L Sanction w is ob'juied on 
lO-tS 1963. 1 he accuse 1 was convicted for oilence 


under 8-. 465 and 47 1. I . P. C. and S. 5 i2 ', Picven- 
tion of C.orniption .\ct and was acf} lilt -d of other 
charges. Subseguciilly the accused was heiigtritd 
for Items covering a period of 1949 to 1959. J heso 
items were not tlie suliject-inattcr of the previous trial. 
Sanction for tiie prosecution for this second trial was 
granted on 14-12-1953 more than four months after 
the sanction for the first trial was obtained. Some of 


the charges in the second trial were not the charges 
in the previous trial, viz. Ss. 409, 468 ano 420 of 
I. P. C When the charge sheet in the first trial was 
presented there w’as no sanction for prosecution in 
respect of the second trial. 

Held, that items in the second trial being different 
relating to different entries, it could not be said that 
the evulence in the two cases wmuld be identical or 
that the second trial would be a repetition of what 
had taken place in the earlier trial. 

(2) that neitlier cl. (2) of Art. 20 of the C.on.stitution 
nor S 493 of the Code of (Aiminal Procedure in terms 
applied. (Point conceded). 

(3) that in the second trial the items in dispute were 
of an entirely different period and were in any case 
btyond 12 months from any of the items in respc-cl 
of which ilie first trial was held. Thf-y could not, 
tlierefore, be made subject matter of a chjige in that 
case. Besides there was no evidence that the prosecu- 
tion w'as aw'are when tlie former case was started 
about the items (subject matter of second trial) mis- 
appropriated by the accused. In the first trial the 
accused too were'oilferei t. Piie sections under w Inch 
they were cfi irgi- j were also different. l‘5)r all tlies^ 
r'-Msoiis 1 he j)rinciple undi r)y ing the doctrine of aulre- 
fv)is coiiviet could not be extended fo the pre eiit 
( I .. 1958 .V W B (IIC) 195 J 1958 All L J 111 ; 1958 
A Cr B 179. 


Art 20 "Continuing ollence—Oilence of default 

ill pav'iient of '‘Uceesvive iiiNtalmcnts towards iceiice 

i.-c. 8eeC[imin il P.C. (1898), S. 493. AlB 1956 Ml 

141. 


Art. 20-Ciiminal (’. C. (1898), Ss, 403 and 234- 

.\pplical) Iity ami ''Cope — Dislirjet offences committed 
in dillerent 1 rans icBons -Sei)arate trials -Acipjittal in 
one -Ciompefency ol llie other — ITincipIe of autrefois 
aciiuit. See C.riininal P. C. (I89S), 8. 493. AIB 1959 
A odli I'ru 5 1 7 . 


Art. 2tM2) — Crimiinl P C. i 1898). 8. 403— “Any 

ili'iincl olleiice” — Accused louml in possession of 
stolen articles lorming subject- mat'er of distinct tfiefts 
— Tri ll of accuse-d under S. 4 11, Penal Code more 
than o:ice — .Penal (.'o le (iSbt)), S. 411) — (Evidence 
Act C872'. Ss. 191-104' .S(*e (Aiminal P. C. (L898), 
S. 493. A I B 1959 Andh pra 137. 


Art. 20 (2) — ,\p[)iicahibtv — Prosecution for 

different ul fences relating to difterent periods— 
B ir ol . 

Wh; re in the previous case the contravention was 
ol pfovi^ioll imposing a diflerent oljligation and in 
perioJ dillerent from that to which tiie complaint in 
the subsecjiient case relates, tliere can be no bar of 
autrefois acqu't to the maintainabilitv of the sub^e- 
(jnent complaint, (i I Bom L B 1291 : i960 Cri I. I 
1)21 : I B (I960) Bom 762 ; A 1 B 1960 Bom 453 
(455) (Pt A) (Pr 6) (OB). 

\rt. 20 (2) -l)oul)!e jeopardy for same offence— 

Bnle against — Applicability —Offences involved in 
second prosecution distinct and different from those 
in first pMiseeution tin, ugh allegations ot fact sub- 
stantially similar - Buie d )es not apply 

If tile offenets in revpect ol whicli prosecutions 
starle 1 are distinct .ind di.icrent. there is no question 
ot tin- P.nle a'> ta double )eopardy as embodied in 
.\it.20>2) ol the Coiotituban i)eing applicable. To 
op r Be .IS u l)ar, the second prosecution and tlie cori- 
secjuenti.il pu.u.shmenl thereunder must be for the 
'sane olfentL’. The crucial requirement, therefore, 
for attracting tiie article is that the ollences are the 
same, that is, tliey sfiould lie identical. H, hoA^- 
ever. tlie two oflences are distinct, then notwith- 
standing that the allegattons of facts in the tw’o com- 
plaints might be substantially similar, the benefit of 


174 


CONSTITUTION OF INDIA (1950), Art. 20. Note 3 (j) 


the ban cannot be invoked. A I R 1961 S C 578, Rel. 
on. 

Held, on facts, that the contravention of the sec- 
tions under the Drugs Act for which the second pro- 
secution was started was a continuing offence and an 
offence distinct and different from that which was 
the subject-matter of the first prosecution and conse- 
quently the principle of double jeopardy was not 
attracted to the facts and circumstances of this case. 
1965 (2) Cri L J 206 : A I R 1965 Cal 434 (436) 
(Prs 7.8) (DB). ^ 

Art. 20 — Double jeopardy for same offence — 

Illegal exportation of Indian Currency out of India 
— Prosecution of person under Clauses (3), (8) and 
(37) of S. 167 of Sea Customs Act is legal — Person 
can at the same time also be prosecuted under Ss. 23 
(1) and 23-B of Foreign Exchange Regulation Act. 

Where a person is prosecuted for trying to illegally 
export Indian Currency out of India, his prosecution 
under CIs. (3), (8) and t37) of S. 167, Sea Customs 
Act is valid. It cannot be said that he is being pro- 
secuted for the same offence, three times over. The 
ingredients of the three offences set forth under S. 187 
(3), (8) and (37) are different although all the offences 
might be committed by the same person in planning 
to export currency notes out of India. The illegal 
exportation of currency consists of an integrated series 
ol acts just as much as the legal exportation would 
be. Some facts are bound to be common in the com- 
mission of the different offences but that does not 
affect the jurisdiction to impose the several penalties. 
A further crimira! complaint against him under 8s. 23 
(l.A) and 23-B of Foreign Exchange Regulation Act is 
also valid for a person may be guilty of certain acts 
which expose him to a criminal prosecution for a 
criminal offence to a pei alty under the law intended 
to collect the maximum revenue under the taxing law, 
and/or at the same time, make him liable to damages 
in torts. A I R 1959 S C 375, Rel. on. 1964 (2) Cri 
L J 151 I A I R TJG4 Cal 347 (354) (Pt D) (Prs 26, 
27) (DB). 

Art. 20 ^2) — Double jeopardy — West Bengal 

Prernises Tenancy Act (12 of 1956). S. 31 — Pro- 
ceeding under against landlord for cutting electric 
connection — Subsequent conviction under S. 426, 
Penal Code for same act — Legality — (Penal Code 
(1860). S. 425). 

A landlord cut off the electric connection of his 
tenant with a pair of scissors in the presence of his 
wife as the tenant had refused to pay the enhanced 
electric charges demanded by him. They were tried 
under S. 426, Indian Penal Code, and convicted on 
the .same. A prosecution under S. 31, West Bengal 
Premises Tenancy Act had also been launched against 
the landlord’s vife only and had not come for 
hearing as yet. 


nL (2)— Offence under S. 30 (1) (b> Madhi 

“ c,o.p„„d.d - p,‘:s,xr, 


o«e„ce S.-* JbTS'roiwTnl'ir'CdhS 

(" S Bul's.""®"’' ' “ “ ‘ “ ““ N U? 

—Art. i20 (2)-AppIicabiUty - Second prosecution 

d'fferent acts on different occasions at 

different places “ Bar of — (Criminal P. C. 

Ss. 235 (1) anff 303) -(Penal Code (1860), 8. 485). * 

® be in possession’ of 

different sets of counterfeit labels of trade-mark on 

°‘=casions at different places Ifsuchaper- 

son be found in posssssion he will be deemed to have 

S 48 ^ r separate offence under 

I I 1 i ^ J® ^«pect of each set of counter- 
feit labels fouiid with lim. at different places. It 

“ second pro.'ecution in respect of 
another set of counterfeit labels found with a ^son 
would amount to a prosecution for the same offence 

r‘° P- C. or Art. 20 (2) 

ot the Constitution of India. A I R 1955 S C280 Rel 

on 1960 M P L J 443 : 1960 M P C 233 7 1960 Cri 

^n i T D^io Madh Pra 620 : 1960 Jab L J 

fprV)!^^^ MadhPia 149 (149, 150) (Pt A) 

Art. 20 (2) Different cases started against ac- 
cused under S. 411, Penal Code, in respect ol different 
ancles seized on same occasion — Acquittal in one 

P® r "'mLob?‘ °'’’er cases. See Criminal 

lO^iMy^s^el) 398: AIR 

- Art. 20— Applicalhlify and scope _ Punishment 

tor same ollence more than once — Liability to be 
puinshed under $.161, Penal Code, and also under 
$.5 ot Irevention of Corruption Act. See General 

SroTi,*"u'; (“ot* “■ “ i- J ■ A I « 

-—Art. 20— More t.han one Irial-Legality—Test— 

l^Criininal P C. (1S9S),S. 403) -(Penal Code ( 1860 ), 

oS# iOUf o2o)* 

The test for determiniog the legality of the trial of 
a person more than once is whether the offences for 
which he is tried are distinct from those for which 
he was previously tried. The facts necessary to make 
out an offence of hurt being altogether different from 
those lor affray, the previous trial and conviction 
under 8. 160, Penal Code, are therefore no impedi- 
ment to a subsequent case under S. 323, Penal Code, 

parties to that affray. 35 Mys H 
C R (C C R) 10 ; A I U 1930 Mad 353 (F B) ; A f R 
1928 Cal 240 and A 1 R 1930 Cal 60 (1), Disting. ; 7 
Mys C C R 131 ; 31 Mys C C R 335 ; AIR 1940 Mad 
224 and A I R 1925 All 299, Rel. on 1955 Cri L J 
1611 : I L R (1955) Mys 470 i A I R 1955 Mys 138 
(139) (Prs 4. 5) (DB). 


Held, that (i) the cutting off of the electric connec- 
tion, was with the intention of causing wrongful loss 
to the opposite parties so as to clearly come within 
the definition of S. 425 of the Indian Penal Code. 

(ii) that althotigh there is proper and adequate 
remedy available to the tenvint under S. 31 of the 
West Bengal Premises Rent Control Act, it could not 
be said that the landlord’s wife should not have been 
rosecuted under the general law before the Presi- 
ency Magistrate. It will he for the wife if so advised 
to point out before the Rent Controller, Calcutta, if 
she is punished that there had been a punishment 
awarded to her on a conviction under S. 426 of the 
Indian Penal Code on the same facts and it will be 
for the Magistrate to deal with the malter according 
to law. 1959 Cri L J 446 : I L R (1959) 2 Cal 658 i 
AIR 1959 Cal 2ff0 (261, 262) (Prs 8, 15). 


Art. 20 (2) — Applicability — Distinct offence. 

Possession of firearm without license is an ollence 
independent of the offence of dacoity and as it is a 
case of a distinct offeree Cl. (2) of Art. 20 of the 
Constitution of India dees not bar the second trial 
A I n 1952 Cal 730, Pef.; 54 Cal W N 695 (PC). ExpL 
1955 B L J R 219 : 34 Pat 164 i 1955 Cri L J 1277 : 
A I R 1955 Pat 396 (400) (Pt C) (Fr 9) (DB). 

Art. 20 (2) — Same offence — Criminal P. C. 

( 1S9S), S. 403— General Clauses Act (1897), S. 26 — 
Sales tax— Bihar Sales Tax Act (1947), S. 26. 

The accused obstructed a Commercial Tax Inspector 
on a particular day while the latter was examining 
his accounts in regard to agiiculral income tax. Dur- 
ing this inspection it was discovered that the accused 
had also committed an offence under S, 20 (1) (a) by 
failing to register himself under the Bihar Sales Tax 
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Act. On a complaint filed by the Inspector the ac- 
cused was tried on a charge under S. 553, Penal 
Code, by a Magistrate with second class powers and 
was acquitted. He was again prosecuted on the same 
facts by a first class Magistiate for offences under 
Clauses (a) and (h) of S. 26 (1), Bihar Sale.s Tax Act 
after obtaining the necessary sanction as required by 

S, 26 (2) of that Act. 

Held, that (i) so far as the offence under S. 26 (1) (ah 
Bihar Sales Tax Act w’as concerned, the trial was not 
barred because that oiFence was not constituted by 
any of the acts done by the accused on the particular 
date. The mere fact that it was discovered on that 
day could not make it an offence committed on the 
day of occurrence. 

(ii) So far as the offence under S. 26 (l){h)was 
concerned, the fresh trial was not barred either under 
.Art. 20 (2) of the Constitution or under S. 26, General 
Clauses Act and as such it was neither illegal nor 
unconstitutional. The prohibition envisaged in the^e 
provisions is with regard to 'same ofience'. The 
offences under S. 553. Penal Code and S. 20 (P (h\ 
Bihar Sales Tax Act. though constituted by the same 
act were 'different oflences'. 


(iii) The trial was also not barred on the princip’u 
of autrefois acouit but was t-vpressly pri missihle 
under S. 405 (4) Crimin.il P. C. i 18V,8), as tin* Miigis- 
trate in the previous trial was not coinixlcnt to (rv 
the offences in the siihieiiumt tri.il in viev i I S. 26 
(2), Bihar Sales Tax Act. .\ [ It 1048 I’at o2, lu-1. on; 
AIK 1947 Pat 290, Disting. 19.54 B I. J l\ 155 j 
Cri L) 653 : A I K 1954 Pat 217 (24S, 240 ) (Irs 5. d, 
8) (DB). 

not to l)c compelled to he witness 
against hlmsclt — Clause (3). 


(a) Failure to give evidence -Inference from. 
(fF)- Person accu;td of any ofleiice’'. 

(i) lAan.ination uni’er S. 45.0, iLinking 

CoDpanies Act. 

See al.so Ibid, Noie 6 (d). 

(ii) )\*rsoij.s examined under S. 171 A, 

Cuitoms Act. 

(iii) I’erson giving evidence under S. 240, 

ConiFanies Act (1950). 

(iv) Other cases. 


4. Accusetl not to be compelled to he wit- 
ness against himseU-'Claiisc (3). 

• Art. 20 — A pplic.ibility — .Madh\ a Pradesh 

Agricultural Cattle Presjivation .Act (IS of 1959), 
S. 12 — Validity — Burden of proof on accuseJ — No 
infringement ol fundamental right. See Madhya Pra- 
desh .Agricultural Cattle Pre'‘(rvation Act (18 of 

1959), S. 12. 1901 (1) Cri L J 573 : A I K lOOl S C 
448. 

• — ^,\rt. 20 ( 3 )— ^inciple underlying — Scope and 
exteiTt of fuiRhrn’j'fCt il right indicated. 

Article 20 (5) eni[>C'dies the principle of prctection 
against compulsion of seif incrimination whicli is one 
of the fun lainental canons of tlie Britisli system of 
criminal jurisprudence and which has h^-cn adopted 
by the American system and incorporated as an 
article of its Constitution. It has also, to a substantia! 
extmit, been recognised in the .Xu^ lo-Iiidi.in adininis- 
tration of criminal justice in this country by incorpo- 
ration ii.to various statutory provisions. 

So far as the Indian law is concerned, it may be 
taken that the protection againsi self-incrimination 
continues more or les? as in llie English common law, 
so far as the accused and production of doouments 
are concerned, btrt that it has been modified as re- 
gards oral teAimoDy of witnesses, by introducing 


compulsion and providing immunity from prosecu- 
tion on the basis of such conpelled evidence. 

VAri^lysing the terms in which this fundamental 
right has been declared in our Constitution, it may^be 
said to consist of the following com pone nts. ( IJ* It is 
a right pertaining to a person ‘accuseT^ an offence"; 
( 2 ) It IS a protection against “compulsion be a 
witness"; and (3) It is a protection against such com- 
pulsion resulting in his giving evidence “against 
himself". 


Broadly stated the guarantee in Art. 20 S) is against 
“testimonial compulsion". But there is no reason to 
confine it to the oral evidence of a person standing 
his trial for an offence w'hen called to the witness- 
stand. The protection afforded to an accused in so far 
as it is related to the phrase “to be a witness" is not 
merely in respect of testirnontia! compulsion in the 
Court room but may well extend to compelled testi- 
mony previously obtained from him. 

Considered in this light, the guarantee under Art. 20 
(5) svonid he available to persons against whom a 
I'irst Inf :>r 3 )atioii Heport has been recorded as accus- 
ed therein. It would extend to any compulsory pro- 
cess for proJuci ion of evidentiary documents which 
are reasoinhly likely to snp])r>it-a prosecution against 
them. Sharma V. Satish Chanira, 1954 S C J 4 28 : 
(19.54) 1 M L I (iSO : 1954 Cri L J Mi", j 1954 8 C A 
449 :( 19541 S C K 1077:56 Konj L K 566:1954 
A. all, F J (\V) 51: 1954 Andli L T (SO I • 1951 Mad 
W N 566 -AIK 19.>4 S C 300 (302. 303, SID) I Ft B) 
(I'rs 4, T, 9. 10, 11). 

.Arts. £0, 13. 245. I’rcamhle — Coii'-truction of 

constituti'Mi— Hubs ,,s to — Hepugranev between lav/ 
and con 'tilul ion— Elh ct — Fa w 1 rai'cres^inc lunda- 
nu'i tal ligiil c'vtn hv .\rt. 20 (51 mu^t held to lie 
void. Sic Ibid, .\it. i). A 1 K !!)58 Ail 293. 


.A'l. 20 (3,)— Sc« pe Di’Clrtne of irnmund Ly f mn, 

‘‘cAf.iticriininalion- Foundaiii n for— iCrinjinal P. C. ‘ 
(JS9S). Ss. 342, 542-A). 


I rie doctrine ol immunity from ‘trlf-incriniiuation is 
founded on the j, resumption of innocence which 
cliar.ictei isps tiu* Fngli< 1 'i s\stem of criminal justice, 
and a fuiebimeiital principle of that system of justice 
^which dillers troin the inquisitoriaiprocedureol)- 
taint*d in 1- ranre and some otlier Ccnlii,enVil coun- 
tries) is that it is for the prosecution to prove the 
guilt of the accus(*d and that t’ne latter need not make 
any statrment if he lioes ik t want to. 1957 All L 1 
20) I 1957 Cri F j 69S : 1957 All W H (HO 3S1 : 
A I It 1957 All 396 (;397) (Pt A) (Pr 3) 

Arts. 20 (3) and 21 — • Bomljay"^ Prohibition Act 

(25 of 1949) S. L29-A Validity — Deprivation of 
personal lil^erty On .account of being compelled to 
go hc'fore the medical oiheer whether in accordance 
vvi'h procedure estahlisheJ by law - Determination 
of reasojiablene;> of procedure not justiciible. See 
i-’rohibition — Komhay Prohibition Act (2-5 of 1*949) 

S. 129-A. 1964 (2) Cr L J 523 : AIK 1964 Born 253 
( 19 B ) 1 


Art. 20 (3) -Company — Bight tu benefit. 

I lie proteclien against self- incrimitr^tion gisen to 
the accused by .Ait. 20(5) is available not only to 
natural individuals but also to :on-.pi n'e^. 1FB(196D 
Bum .5(iS : 1961 Nng FJ 96: (I9(il) 31 Com Cfls 
324 : 63 Bum F B 5.59 : 1961 (2) Cr F I 200 • Am 
1961 Born 242 (243, 21 1) (It A) (Pr 5) (DB). 


.ui i. 0)1 


1 W 1 OUll 


11 iiiwjuuc,b uompaiiy. 

Peiding Ait. 567 of the Con'-titution with S 5 (42) 
of the General Clauses Act, 1897. the word ‘oersoji’ 
occurring in Art. 20 (5) of the Constitution is deemed 
to include companies, and unincorporated bodies ir » 
(1961) Bon, 508 : 1961 Kag L J <16 : (1961) Sl Com 
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Cas 324 : 63 Bom LB 559 : 1961 (2) Cr L J 200 i 
AIR 1961 Boin 242 (243) (Pt C) (Pr 5) (DB). 




I Constitution 

^Art. 20 ,(.31>Nature of - Compelled testimony ) hiSV^he^^n^tSil®! 

bWiieil in violation of Art. 9n T^oM n u- • l, petitioner has therefore to state that 

he IS being compe led to be a witness against himself 
by doing certain things and what these things are 

vViihp fTi. f f witness against himself. 

Without that assertion and statement of fact in the 

petition, no claim for constitutional immunity against 

testimonial compulsion in favour of an accused from 

being a witness against himself can be entertained in 

the air. ILR (1961) 1 Cal 919 : (1961) 1 Cr L I 237 . 
AIR 1961 Cal 86 (89) (Pt D) (Pr 8). J ^37 , 

~ Scope and principle of — General 

— ( Ev^dga^e AoU lSTi), Ss^ 1 an^llS.)^' 
Testimonial compulsion is theVeryToundation of 
the law of evidence, for without such compulsion 

g've evidecce will render admi- 
nistration of fustice impossible. The constitutional 
prohibition of self-incnminating evidence is an ex- 
ception designed to defend justice and insure the 
accused against self-created criminal traps. Leeal 
piotection against self incrimination, therefore, is one 

pdUrs of liberality of criminal justice in a 
civilised society. But such liberality should be con. 
nned within the limits of its doctrine and not 
expanded into the sertimentality that testimonial 
compulsion is always a kind of unproclaimed tyranny 
\?o ^ J^huuned in law. G1 Cal VV N 709: (1958) 

?D o?™ (•'528) (Pt D) 

( rf y /t 

— Whether Art. 134 is in conflict with 
this Article and therefo:e the right of appeal against 
acquittal given by that article gives way — Validity 
of b. 417, Criininil P. C. providing for appeal against 

A^f Cri LJ 1720: 

AIH 19o2 Him Pra 81. 


siblec . 

The rule that an accused person shall not be com- 
pelled ‘to be a witness against himself* is primarily a 
rule of evidence both in form and in content and it must 
follow that a breach of the rule renders the evidence 
IncompetentjThe protection against compulsory self- 
incrimination would be largely illusory, it it was to 

be held that although compulsion is banned by the 

Constitution, ccympelled testimony may nevertheless 
be used against the accused.' It follows, therefore> 
that evidence obtained by the exercise of testimonial 
compulsion Contrary to Art. ^0 (5) of the Constitu- 
tion is incompetent and inadmissible. AIR 1954 S C 
300, Foil. l961NagLjS3: 63 Bom 1. R 87 : ILR 
vl961) Bom 360. 

Art. 20 (3) — Principle of protection against 

testimonial compulsion — Scope of — Rule of con- 
struction -Interpretation of Statutes— Constitutional 
provision. 

The principle of protection against testimonial 
compulsion embodied in Art 20 (3) is a principle of 
somewhat limited utility. It is a recognised doctrine 
that when appropriate, a constitutional provision has 
to be liberally construed, so ai to advancethe intend- 
ment thereof and to prevent its circumvention. The 
principle should not bo extended to cover a wider 
field than what it has come to occupy. AIR 1954 S C 
300. Foil. 1961 Nag L J 83 : 63 Bom L R 87 : ILR 
(1961) Bom 360. 

V Art. 20^(3)-^ Scope — If debars person from 
furnishing evidence which may be used against 
him. 


The expression ‘to be a witness* means to furnish 
evidence, and the constitutional guarantee is not 
restricted in its ambit to proceedings in the Court 
room : the protection afforded to an accused person 
in so far as it is related to the phrase ‘to be a witness' 
is not merely in respect of testimonial compulsion 
in the . Court room, but may well extend to com 
polled testimony previously obtained from him. The 
guarantee only protects a person accused from being 
compelled to furnish evidence against himself. |The 
Constitution does not prohibit a person accused of . 
an offence fropi furnishing evidence which may be 
used agiinst him;_it only afford^ a protection against 
compulsion in furnishing evidence. 61 Bom L R 345: 
1959 Cr L J 1057 : ILR (1959) Bom 865 : AIR 1939 
Bom 408 (412) (Pt B) (Prs 12, 14) (DB). 

Art. 20 (3)— Scope. 

Article 20 >3) should be read in the context of the 
two clauses which precece it and this Article should 
not be read in the light of the \ rcrican Constitution 
or the .\merican decisions but more in the light of 
our ovvD legislative provi>ioiis, our own legislative 
history, the background of English law, and the 
Constitution looked upon a> an organic whole. 
{I960) 30 Comp Cas 72: Gl Rom LR 220: ILU 
(1959) Bom 952: AIR 1059 Bom 320 (326) (Pt B) 
(Pr 12) (DB). 

Art. 20 (3) —Scope — Sei Customs Act, S. 171-A — 

Validity -Does not violate .\rt. 20 (3) for rhe reason 
that there is a possibility of an unconstitutional sum- 
mons being issued under its provision. Ste Sea Customs 
Act (IH78), S. 171-A. 1961 (1) Cr L J 237 i AIR 1961 
Cal 86. 

Art. 20 (3)— Scope— Immunity under— Claim to 

—Procedure. 


Art. 20 (3) — - Scope — Order of Court directing 
public examination of directors and of f ice-beorers 
ot banking company 6n petition by Liquidator — 
Legality — Kerala High Court Act (5 of 1959), S. 5 

— Liquidation of a banking company — 
Order of a Single Judge directing public cxaroina. 
turn undej S. 478 of the Companies Act (I of 1956) 
and S. 45 G of the Banking Companies Act (10 of 
1949) -Appeal to Division Bench — Maintainability 
—Banking Compantes Act (10 of 1949), S. 45-H. 

The rights conferred by Art. 20(3) of the Consti- 
tutioij coiisiits of the following comtoueuts 

(1) It is a right pertaining to a person accused of 
an olfence; (2) It is a pro‘e:tion against compulsion 
to oe a witness and (3) ft is a protection against 
.such compulsion resulting in his giving evidence 
against hi nself. Tlie public examination sought for 
by the Official Liquidator is to liring out from the 
directors and offic - bearers of the company facts 
1 ecessary to sustain a conviclion of tliese persons. 
Under cl. (H) of S. 45-C of the Banking Companies 
Act (10 of 1949) these persons are bound to answer all 
the questions put to them in a public eximination. 
1 lie anvwC'S th is recorded from them in such a public 
examination can be use 1 aeiimt them in any civil or 
criminal proceeding. Such user is expre-sly sanc- 
tioned y clause (3) of S. 45 G. Thus aU the elements 
necc,.sary to bring tiic mutter within the mischief of 
clause (3’ of Art 20 are present in this case and 
therefore the i npugnod order is hit l)y it. 

Under S. 5 of the Kerala High Court Act, an 
appeal shall lie to a Bench of two Judges from a 
judgment or order of a Single JuJge sitting on the 
original side. The appeals contemplated by S. 43-H 
of the Banking Companies Act (10 of 1949) are ap- 
peals against tne final orders of the High Court 
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ooder the Banking Companies Act. The present 
ap^ls are appeals against the order of a Single 
fudge. The right to prefer such appeals has been 
expressly conierred by S. 5 of the Act. Hence, the 
appeal is competent. (I960) MLJ (Cr) 713:1961 
<l) Cri L J 75 j 1960 Ker L t 641 : (1960) 1 Ker L R 
670 I 1960 Ker LT 581 ; (1960) 30 Com Cas 501 : 
AIR 1961 Ker 14 (17, 18) (Ft C) (Pr 5). 


Art. 20 (3)— Construction. 

Per Ramaswami J. — In construing Art, 20 (3). the 
first and obvious rule is to read the article as a whole 
and not divorce clause(3) of the article from the rest 
of it. The fact that constitution makers in India had 
^knowledge not only of the American Constitution but 
also the principles of English Common Law and also 
'the exceptions engrafted on these principles, should 
not be overlooked. Finally, the Courts must give to 
■this Article an interpretation which is for the greatest 
.good of the people. Any interpretation which a ivances 
'the good of the people must be preferred to an inter- 
pretation which would retard the interest of the 
people of the country. 

Therefore, Art. 20 (3) should be read in the context 
'Of the second clause which precedes it and she^uld 
not be read in the light of American Constitution or 
American decisions but more in the light ol our own 

provisions, our legislati/e history, the 
background of English law. The Constitution must 
be looked upon as an organic whole. 1980 Mad VV N 
342 ; I L R I960 Mad 586 : (I960) 2 Mad L ) 458 i 
1960 Mad L J (Cri) 771 , 1901 (1) Cri L J 273 : AIR 
1981 Mad 47 (55) (Ft F) (Prs 21. 25) (OR). 

——Art. 20 (3) — Scope— Police Standing Order No. 
157 issued by Madras Government— Encjuiry made ac- 
cording to— Validity of — Otficer concerned warned of 
his right and also not giving evidence — Enquiry does 
not offend article. See Criminal P. C (lb9M, S. 178. 
1959 Cri L J 856 i AIR 1959 Mad 294 (DB). 

Art. 20 (3) —Examination of accused under — Ob- 
(ject and extent of — Searching cross-examination 
of accused not allowed— Such examination may offend 
Art. 20 (3) of Constitution. See Criminal P. C. (189S), 
S. :;o3. 1962 (1) Cri L J 47 : AIR 1962 Manipur 2. 

—Art. 20 (3) - Investigation into affairs of company 
-—Appellant stopping answering questions put by 
inspector ^^Plca that answer might be used as evidence 
pending criminal case — Objection not as to specific 
questions but vague -Protection of Art. 20 (i) of 
Constitution not available. See Companies Act (1056). 
(as amended by Act 55 of 1983). S. 2 10 (5-. ILR 
(1965) 2 Punj 339 i AIR 1967 Funj 45 (DB). 


Art. 20 (3)— Scope— S. 8, Commissions of inquiry 
Act— Immuniiy un ler, whether co.extensive with one 
under Art. 20 (3) -Distinction between the tw’o provi. 
sions— Invoking article belore commission — ff cjn he 
done. See Couimissions of Inquiry Act (1952). S. 6 
AIR 1960 Funj 86 (DR). 

^ — Scope — Privilege against self- 

locrimination — What is — Necessity of assertion — 

privilege not invoked will be deemed to have been 
waived. 

privilege given to the accused under Art. 20 
(3) of the Constitution embodies a principle of cri- 
minal jurisprudence. Under this privilege no witness 
or party is coinpellalile to answer any question or to 
produce any document the tendency of which is 
to expose such a per^on to a criminal chaige of 
penalty. The privilege is restricted not to any and 
every compulsion but to testimonial compulsion. The 
prohibition isagainst compulsion. But this privilege has 
to be claimed or otherwise a person will not be 
^nsuiered to he compelled. Unless invoked, the 
t^netit IS deemed to have been waived. As a cor,di- 
on ol statutory immunity from prosecution assertion 
[Vol.4.] Fn. D. 12. 
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of privilege against self-incrimination is necessary. 
1958 Cri L J;1084 i ILR (1953) Funj 1747: AIR 1958 
Punj 294 (297) (Ft A) (Prs 13, 15, 18). 

4 (a). Failure to give evidence— Inference from. 

Art. 20 (3) -Evidence Act (1872), Ss. 114, 115^ 

Accused asked to produce seif.incriminating docu- 
ment— Possession denied by accused— Adverse infer, 
ence not justified. 

The denial of the possession of the self-incrimina- 
ing document by the accused, when called upon to 
produce the same, neither amounts to a waiver of the 

him under Art. 20 (3) of the 
Constitution nor does it justify any adverse inference 
against him under S. 114 of the. Evidence Act because 
the order requiring him to produce the document was 
contrary to Art. 20 (3). 1961 (2) Cri L J 55 (57 58) 
(Ft B) (P« 13. 14) (All). ^ 

accused ^o give thumb 
implosion as ordered by Court-Court may draw 

presumption against him. 1959*' All L J 8 12 : 1959 All 
W R (HC) 629; i960 All Cri R 8 , I960 Cri L J 297 
AIR 1960 All 157 (160) (Ft B) (Pr 14). 

Art. 20 (3)— Order by Court directing accused to 

birnish his specimen writing —Refusal by accused— 

Court can legally draw a presumption against him 

1958 Cri L J 134 : A I K 1958 All 119 (126 Pt F) 
(Prs 48, 50) (DB). ^ ^ ts; 

Art. 20 (3) Scope— Duty of Court, 

If a person accused of an odence refuses to answer 
a question on the ground that by answering it he will 
incrimin.ite himself or to produce a document on the 
ground that it will incriminate him. he will in a wav 
be admitting his cuilt and yet if effect is to he given 
to Art. 21) i3) of the Constitution, he will, in effect, be 
protected from being compelled to furnish evidence 

0 his admitted guilt and protected even by the issue 
of, if necessary, a writ. 

The Courts are to take the Constitution as it is and 

although the growing resourcefulness of criminals or 
other offender^ and the expansion of the ramificatious 

01 criae may at times force reflections on the justness 

of the immunity, yet the only concern, of the Courts 

IS to give effect to the policy enshrined in the Con 
stitution. So far as the Constitution assures anv 
immunity to a person accused of crime, the Courts 
must secure it for him. 1958 Cri L I 1469 1 HR 
(19.59) 2 Cal 442 : A I R 1958 Cal 682 (690) (Ft ^ 

(l^rs 120)t 

^Overruled on another point in AIR 1902 S C 759] 

Aru. 20 and 21 - Petition for dissolution of 

marriage on ground that respondent is incurable of 

unsound mind -It is for petitioner to establish such 

uusoundness of mind ^ There is no provision in law 

compelling respondent to undergo medical examina 

tion — Adverse inference can, however be drawn’ 

against respondent for refusing to submit to medical 

examination. See Hindu Marriage Act (1955) s n/n 
(iv). AIR 1963 Guj 250. 

-Alt. 20 (3) — No presumption can be drawn for 

voluntary non- production of do:uments for comDarina 

and writing — Search-warrant can be issu^ fnr 

seizure of documents. See Evidence Act (18791 ii4 

1960 M P L J (Notes) 07. 



4. (b). ‘‘Per^n accused of any gfffijice". 


\rt. 20 (3)-Applicability— For application nf 
Art. 20 (3) statement in question must have been mad« 
by a person at a time when he was accused of oi. 
oifence. A I R 1061 S C 1808, Hel. on. H K Hal • 
Delhi Administration, (1983) 1 S C h ^53', nu'fim 

Com Cas 099 : 1962 (2) Cri L J 805 . A I R 1962 Un 
1821 (1870) (Pt Q) (Pr 290). ^ ^ 
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■Art. 20(3) — Scope— Statement by accused m 
police custody without anything more does not 
amount to compulsion — Mere production of docu- 
ments or giving information by accused is not ‘to be 
a witness’ — Giving of thumb-iropressicns etc , is not 
‘to be a witness’ — For application of Art. 20(3) 
person must have stood in character of accused at 
time of starement AIR I9h0 Cal 32, Reversed: AIR 

1960 Ker 392 (FB), Overruled. 

An accused person cannot be said to have been 
compelled to be a witness against himself simply 
because he made a statenient while in police custody, 
without anything more.^The mere questioning of an 
accused person by a police officer, resulting in a 
voluntary statement, which may ultimately turn out 
to be incriminatory, is not compulsion. ) 

(Per Majority, S. K. Das. A. K. Sarkar and K. C. 
Das Gupta, JI., contra). — To be a witness is not equi- 
valent to ‘furnishing evidence’ in its widest sigri- 
ficance so as to include also production of documents or 
Riving materials which may be relevant at a trial to 
determine the guilt or innocence of the accu.^ed The 
observation of the Supreme Court in AIR 1954 SC 
300 that S. 139 of the Evidence Act has no bearing on 
the connotation of the word ‘witness’ is not entirely 
well founded in law. 

Per Majority — Giving thumb impressions or im- 
pressions of foot or palm or fingers or specimen 
writings or showing parts of the body by way of 
identification are not included in the expression 'to 
be a witness’. 

Per S. K. Das. A. K. Sarkar and K. C. Das Gupta, 
TJ.-— An accused person when he is giving specimen 
handwriting, or impressions of his fingers or palms 
or foot does not furnish evidence against himself in 
so doing within the meaning of Art. 20 (3), AIR 1960 
Cal 32, Reversed. AIR 1960 Ker 392 (FB), Overruled. 

(Per Majority, S K. Das. A. K Sarkar and K. C. Das 
Gupta. IJ., contra). ’To be a witness’ means imparting 
knowledge In respect of relevant facts by an oral 
statement or a statement in writing, made or given in 
Court or otherwise. 

(Per :Ma|ority. S K. Das, A. K. Sarkar and K. C. 
Das Gupta, JJ. expressing no opinion)— To bring the 
statement in question within theprohibitionof Art. 20 
(3), the person accused must have stood in the 
character of an accused person at the time he made 
the statement, it is not enough that he should 
become an accused, any time after the statement has 
been made. AIR 19f0 SC 756, Bel. on; AIR 1954 SC 
300, Dist. State of Bombay v. Kathi Kalu Oghad, 

1961 B L J R 840 I 1961 All L J 936 : 1961 All W R 
(HC) 736 : 1961 All -Cr R 416 i (1962) 1 S C A 429 : 
64 Bom L R 240 : 1961 (2) Cr L I 856 : (1961) 2 Ker 
LR378 J 1961 LT (S C) 74 : (1962) 3 SCR 10* 
(1963) 1 S C 1 195! 1963 Mad L J (Cri) 97: 
AIR 1961 S C 1808 (1816, 1817. 1820) (PI A) (Prs 
16, 32) 


■Art. 20 (3) — Applicability to person accused ilk 
first Information report-* 

The guarantee under Art. 20 (3) would be available- 
to persons against whom a first Information Report 
has been recorded as accused therein. It would ex- 
tend to any compulsory process for the production of 
evidentiary documents which are reasonably likely to> 
support a prosecution against them. M. P. Sharma v 
Satish Chandra, 1954 Cri I J 865 : 1954 Andh L T 
(SC) 1 ! 1954 S C A 459 : 1954 S C J 428 : (1954) 1 
Mad L J 680 I 1954 Mad W N 566 : 56 Pun L R 
366 : 1954 Andh L J (W) 54 : 1954 SC B 1077 : AIR 
1954 SC 300 (302. 303, 304) (Pt B) (Pis 4,7,9.. 
10^ ll)* 


Art. 20 (3)— Scope — ‘‘Accused of an offence’’ — 
Meaning of-(Evidence Act (1872), Ss. 27, 24 

Where evidence, whether oral or circumstantiaU 
points to the guilt of a person and he is taken in 
custody and interrogated on that basis he becomes a 

person accused of an offeree. The mere fact that hi& 

name was not mentioned as an accused in the first 
information report will not take him out of that 
category. The moment suspicion attaches to a person^ 

3ll purposes becomes an accused person and 

any selbincrimiDatOTy statement made by him sub- 
sequently is inadmissible in evidence against him, if 
It IS induced by any promise, threat or violence. 1958 

c j InVifom. "W ' ^ 

;-Art. 20 (3) — Accused of any offence— Interpre- 
tation of. 

The protection of Art. 20 (3) becomes available to- 
a person as soon as he is named as an accused either 
in a first information report made under S. 154, Cri- 
minil P. C. or in a complaint instituted against him 

L j 263 . 1957 All W R (HC) 381: 
(^Pk^O^IO)^ ^ 698 : AIR 1957 All 396 (398) (Pt C) 


Arts. 20 (3), 367 (1) — Offence — Meaning of — 

aw) s! 3 Sr '''• 

The term 'Offence* has not been defined in the 
Constitution but the definition contained in S. 3 (38) 
of the General Clauses Act, under which ‘offence 
meins any Act or omission made punishable by law 

t^or the time being in force’, will apply, and even 
oreacnes of the Customs laws entailiog a monetary 
penalty or forfeiture of the goods concerned would 
be^oltences as contemplated by Art. 20 (3). AIR 1953 
SO 325. Disting. 1958 Cri L J 1469 ; ILR (1959) 2 
Cal 442 t AIR 1958 Cal 682 (685) (Pt A) (Pr 7) (DB). 

[Overruled on another point in A I R 1982 S C 
759], 

Art. 20 (3) — Applicability — Right to protection— 

Person not formally accused. 


> "Art. 20 (3)— Applicability— Conditions, 

Before Art. 20 (3) comes into play two facts have to 
be established (1) that the individual concerned was 
a person accused of an offence and (2) that he was 
compelled to be a witness against himself. 

Held, that (in the instant case) at the time notes 
were produced by the appellant there was no formal 
accusation against him relating to the commission 
of an offence. In the circumstances, the provisions of 
Art. 20 (3) were not attracted. Mohammed Dastagir 
V. State of Madras, (1960) I Ker L R 592: 1950 SCI 
726 : 1960 Cr L J 1159 i (1960) 2 Mad L J (SC) 39 : 
(1960) 2 An W R (SC) 39 : i960 M L J (Cr) 466 : 
1960 All Cr R 240 : i960 All W R (HC) 357 ; 1960- 
3 SCR 116 I AIR 1960 SC 756 (760, 761) (Pt B) 
(Pr 9). 


If the principle underlying Art. 20 (3) be that any 
forcible and compulsory extortion of a man’s own- 
testimony or his private papers, to be used as evidence 
to convict him of crime, must be forbidden, there is- 
no reason for holding that the protection of the 
Article will be available only to a person who has 
been formally accused or charged. Even if a man has 
been named as a person who has committed an offence* 
particularly by otficials who are competent to launch 
a prosecution against him, he has been accused of aa 
offence within the meaning of Art. 20 (3) and a 
situation has arisen in which he can claim protection 
against being compelled by a coercive process to 
furnish evidence against himself 1958 Cri L J 1469 : 
ILR (1959) 2 Cal 442: AIR 1958 Cal 682 (687> 
(PtC)(Pr9) (DB), 

[Overruled on another point in AIR 1902 S C 759]. 
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Art. 20 (3) — Scope— Compulsion to produce evi- 
dence at investigatiou stage. 

The language of Art, 20 (3) is 'to be witnesses’ and 
*not to appear as witnesses' and therefore the extor- 
tion of anv evidentiary material even at the stice of 
investigation which nay aid the building up of a case 
against them must be within the condemnaMon of the 
Article. This meaning of the constitutional guarantee 
against self.incrimination appears to be self-evident, 
because if officers, competent to prosecute a man, can, 
after telling him that according to their information 
he has committed an offence, extort oral or docii 
mentary testimony from him which may he used 
directly or indirectly to bring the charge home to 
him, the guarantee must be a very hollow guarantee 
indeed TLR (1939) 2 Cal A4Z : 193S Cri L 1 UG9 : 
AIR 195S Cal 682 (6S7) (Rt D) (Pr lO) (OB).' 

[Overruled on another point in AIR 1962 SC 7,5’)'. 

■ Art. 20 (3) —Self-incrimination — Conditions. 

Before Art. 20 (3) can come into play, there must 
be a very clear and formal accusation against the 
person concerned as to make him a person accused of 
any offence. AIK 1960 SC 756, Hel. on. 

Where a woman was vaginallv ev■^n^ined by a ladv 
doctor, with'the reluctant consent of the woin.in, an 1 
upon examination it was found that she hnl very 
recently given birth to a child and subseriucntly , the 
woman admitted to ihe doctor that sfie did so give 
birth to a child and that she threw the new l)orn 
child through the ventilator, the eviilenee of the 
doctor who examined tfie woman, as to the resnp of 
her examination is admissible against tlie woman in 
her trial under S. 302, 1. P. Coie, and is not liit by 
Art. 20 (3), since the woman, at the time of the exa- 
mination was not accused of any offence. 1961 (1) 
Cri L J 2:^.8; AIR 1961 J &K lUH. n)(Pt \) 
(Prs 9. 10) iOH). 

Art. 20 (3) — Protection under — When open — A 

making admission mi da'e of search — Sliow cause 
notice for action under Rr. 9 and 52A issijed after 
fortnight— Held there was no violation of Art. 20 (3) 
— Central Kxci.se Rules (194-0, Hr. 9 and .52A. 

For invoking the Constitutional right agaitist testi- 
monial compulsion guaranteed under Art 20 (3), it 
must appear that a formal accusation has been made 
against the party pleading the guarantee and that it 
relates to the commission of an offence, which in the 
normal course, may result in prosecution. .MRlOfll 
SC 29. Hel. on. 

Where on the date of sejrch the oil fiusinessinan, 
A, made statement admitting the fact that the tins of 
oils were illicitly removerl t)v him from his oil nulls 
without payment of excise duty and without gate pass 
and after about fortnight a show catise notice was 
issued to him for action under Rr. 9 and 52-A of 
Central Excise Rules; 

Held, that there had lieen no accusation, much less 
a formal accusation, as against A. If at all, the 
accusation must be considered to have been made on 
the date of issue ofshow cause notice. Hence the said 
statement on tlate of search was not inadmissible. 
There was, therefore; no question of violation oi 
Art. 20 (3) of Constitution. 1962 Ker L J 1212, 

■ Art 20 (3) — Applicability —Person makingstate 
ment must stand in character of accused at time of 
statement. 

To bring a statement within the prohibition of 
Art. 20 (3), tfie person accused must have stood in 
the character of an accused person at the time he 
made the statement and it is not enough that he 
should have become an accused at any time after the 
statement has been made. AIR 1961 S C 1808. Foil. 

1902 Ker LT 415 : I L R (1902) 2 Ker 105:1962 
Ker L J 1007. 




rately - In trial of one accused other accused called 
as witness — No violation of Art. 20 (3) - (Evidence 
Act (1S72). S. 132). 

The immunity from testimonial compulsion under 
.Art. 20 (3). Constitution of India, is confined to a 
person accused of an offe.nce. Hut it does not extend 
to the case oi a witness summoned to give evidence 
in a case agairi'^t a third party whose position is snffi. 
ciently safegl^^^ led bv the provisions of 8 13 ^ Fvi 
dence Aci. 1959 M P L J (Notes) 213. 

^^Art. 20(3) - Directives under S. 19. Foreign 
Exchange Regulation Act — Person answering them 
IS tot in the position of accused. 

Even asMiming that Art, 20 (3) would be applicable 
not merely to jndiciil proceedings of anv character 
b It to a rnultiplicntv of situations in which judicial 
pr()ceeOings n.ight be in prospect it is still impossible 
to hold thitwhen certain licts are ascertained it 
mav he under an obligation to furnish an answer’ in 
order to explore and determine if a person had com- 
mitted an offence, this exploration itself already 
places him in the situation of a virtually accused 
person, and tfius renders tiie explanations injdmis 
•sihle in evidence. The directives of the Reserve Rank 
niuler S. 19 and the replies fln-reto are not inadmis- 
Mble in evidence under Art. 20 (.3' of the Constitution 
as incriminating answers Ininished l)v a party in the 
virtual position of an a.xused under testimonial 
coinp'jlsion. The statemei«ts which a party makes 

l!u t r/ the Act are not 

hit hv Art. 20 (3- and cannot tie excluded from being 

nse.l in evidence against him after he has become aii 

accused and when he is on trial. The person is not in 

he position of an accused when he furnishes replies 

o the directives under S. 19. The protection or 

.mmunitv under Art. 20(3) is available only to a 

p-rson agunst whom a formal a:;cnsation relating to 

the commission of an offence has been levelled. 1960 

Mad \V N 332 : I E R (lfJ60) Mad 586 : (I960) 2 Mad 

^1^^ LJ (Cri) 771 : 1961 (1) Cri I I 
2i3 : AIR 1961 Mar) 47 (53 54 56* 57 i /ot i\! 

(I'r, 18, 1<),2-),34)(DB). ’ 

f ’ ~ — Person not aocused of any 

offence -Safesuard against self. incriminating cvl 
deiice not available Oepartmcntal enriuiry info 

a legations .against railwav servant— Allegations con 

stitiitiDE offence-Art. 20 (;}) not attracted 

I be safeguard against self-incriminaling evidence 

contained in Art. 20 (3) is not available to rner on 

thpfo heen accused of any offence, or.^when 

there is no accusation before any comnetent 
ritv, that he had committed any offence ^ * autho- 

The mere fact H'at the allegations against certain 

Railway employees, which were being enquired n o 
by an enoi.iry Committee appointed unde? t^e 0^0 

I r-''* an offence under 

the Penal Code or the l^ailways Act is nnt 

immunity guaranteed by Art 20 
(3) of the Constitution Before the Railwav servanK 

Ar? guarantee provided undw 

been made by any person for their prosecution I . 
before a Cou.t, or before the police oTbefore . 
competent authority AIR 1954 S C 30 i') on.) a r i lo^J^ 

Mad 7lfl and AIK 1938 Cal 632. Dis? Alfl urn 
Pat 38 (46) (Ft C) (Pr 15) (DB) ^'^63 

— Art. 20 (3) — ‘Accused of an offencp’ r i 

charge or accusation necessary — What 
accusation. 'vnat con8titutes 

Held, on facts that before the * 

Art. 20(3) could be invoked at least f 
requiremtmts were to be fulfilled- firstly 

secondly, he should not be compelled to gfve'’evidence 
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against himself. The accusation must be in the shape 
of a formal charge and could not relate merely to a 
stage of investigation when no charge had been 
formally p’-eferred against the person as an accused. 
AIR 1960 S 0756, Rel. on. 

Held furt^her, that the information sought by the 
customs officers from the petitioner, which was with 
a view to te>t the genuineness of entries in the account 
books, could not be regarded as testimony of compul- 
sion within the meaning of Art. 20 (3) of the Con- 
stitution. 1961 RajLW 376; ILR('961) 11 Paf 
646 : 1962 (1) Cr L J 666 (669) (Ft C) (Prs 8. 9) (DB). 

4 (b) (i). Kxamination under S. 45G. 

Banking Companies Act. 

See also Ibid, Note 6 (d). 

• Alt. 20 (3) — Order for public examination 

under S. 45 C, Ranking Companies Act (1949) — 
Validity — Allegations justifying order for public 
examination are not accusations within Art. 20 (3) of 
the Constitution — Applications for order under S. 545 
on allegations under Ss. 53^i, 539 and 541 of Com- 
panies Act also are not accusations— Art. 20 (3) of the 
Constitution is not violated. See Banking Companies 
Act (1949), S. 45-G. AIR 1965 S C 654. 

• Art. 20 (3) — S 45-G, Banking Companies Act 

( 1949) — Validity — S. 45-G does not contravene Art. 20 
(3) of the Constitution. 

A person examined publicly under S. 45 G, Rank- 
ing ComMnies Act (1949) may, in some cases, be 
compelled to be a witness against himself. Thus, one 
element of Art. 20 f3) is satisfied It is only when a 
person ran be said to have been accused of any 
offence that the prohibition prescribed by Art. 20 (3) 
comes into operation. If a person who is not accused 
of any offence is compelled to give evidence, and 
evidence taken from him under compulsion ultimately 
leads to an accusation against him, that would not be 
a case which would attract the provisions of Art. 20 
(3). The main object of Art. 20 (3) is to give protec- 
tion to an accused person not to be compelled to 
incriminate himself and that is in consonance with 
the basic principle of criminal law accepted in our 
country that an accused person is entitled to rely on 
the presumption of innocence in his favour and 
cannot be compelled to swear against himself. There- 
fore unless it is shown that a person ordered to be 
publicly examined under S. 45-G of the Ranking 
Companies Act is, before, or at the time when the 
order for examining him publicly is passed, Art. 20 
(3) will not apply. After the examination is over and 
the material adduced before the Court has been 
examined by the Court an occasion mayor may not 
arise to take any action. In such a case, what may 
conceivably follow cannot be said to be existing 
before the order is passed under S. 45-G; an acctisa- 
tion may follow the enquiry, but an accusation was 
not in existence at the time when the public examina- 
tion was ordered, and so, the directors cannot con- 
tend that they were accused of any offence at the time 
when the order lor their public examination was 
passed by the High Court. The accusation of any 
offence which is an essential condition for the appli- 
cation of Art. 20 (3) is a condition precedent for the 
application of the principle prescribed by the said 
Article, and since this essential condition is lacking 
in all cases covered by S 45.G of the Banking Com- 
panies Act it is difficult to sustain the argument that 
the said section contravenes Art. 20 (3). Therefore, it 
cannot be contended that it is invalid on the ground 
that it contravenes Art. 20 (3) of the Constitution. 
Civil Appeal ^o 2S6 of 1959 dated 20th October, 
1901 (S C.) and AIR 1961 SC 29. Rel. on. K loseph 
Augusthi v. M. A. Narayanan, 1964 Ker LT 267 i 
1964 Ker L J 442 t (1964) 1 S C J 676 :(I964) 1 Com 


L J 294i (1964) 34 Com Cas 546i (1964) 7 S C R 137i 
AIR 1964 S C 1552 (1555, 1556) (Ft A) (Prs 7, 8, 9). 

“ Art. 20 (3) — Scope — Privilege confined to accus- 
ed— Not extended to witness- (Evidence Act (1872) 
S. 132) -(General Clauses Act (1897) S. 3 (38 ). 

The rule laid down by Art. 20 (3) is narrower than 
the Anglo American rule, since the privilege has 
been kept confined to persons “accused of any of- 
fence", “offence” being defined by S. 3 (38) of the 
General Clauses Act. Witnesses in India have been 
left untouched by the Constitution and continue to be 
overned by S. 132 and other provisions ot the Evi- 
ence Act. 1957 All L J 263 ; 1957 Cri L J 698 i 
1957 ^11 W R (HC) 381 : A I R 1957 All 396 (397) 
(PtB){Pr4). 

Art. 20 (3) - Scope of —‘Proceedings* — Civil pro- 
ceedings which might at a future date expa«e person 
to criminal prosecution — If included — Banking 
Companies Act (10 of 1949), S. 45G — Validity — 
Public examination of director — Companies Act (7 
of 1913), Ss. 2 (11) and 196 — Scope of— Public exa- 
minatton of officers of a banking company. 

The fact that the answers given bv a person exa- 
mined under S. 45 G of the Banking Companies Act 
might tend to subject him to a criminal prosecution 
at a future date will not attract the prohibition en- 
visaged by Art. 20 (3) of the Constitution. To inter- 
pret Art. 20 (3) as applying to all pioceedings, civil 
or criminal which mignt at a subsequent period expose 
the person concerned to prosecution on the basis of 
answers given by him, is to enlarge the scope of this 
article and to defeat justice. This is not the purpose 
underlying Art. 20. A 1 R 1953 S C 325; AIR 1954 
S C 375 and AIR 1957 Cal 520. Rel. on. AIR 1950 
Cal 253 and 69 L. Edns (S C R) 158, Diss. from. 
Article 20 (3) of the Constitution would not come 
into play when the Directors are sought to be examin- 
ed under S. 45-G and there is no inconsistency or 
repugnancy between S. 45-G of the Banking Com- 
panies Act and Art. 20 (3) of the Constitution. Sec- 
tion 45-G is intra vires of the Constitution and w'as 
validly enacted by the Legislature and it is not 
unconstitutional. I L R (1958) Andb Pra 651 : (1958) 
2 Andh W R331 : 1958 Andh LT 1063 :(I959) 29 
Com Cas 114 : A I R 1958 Andh Pra 756 (759) (Pt B) 
(Prs 6.7) (DB). 

Art. 20 (3) — Examination under S. 45G, Bank- 
ing Companie' Act — Whether hit by Art- 20 (3) — 
Order for such examination whether amounts to 
accusation of any offence. 

Though under S. 45G, Banking Companies Act, the 
notes of the examination may be used later in evi- 
dence against the person in any proceeding, civil or 
criminal, such examination is not bad under Art. 20 (3). 
The article applies only where a person is accused 
of any offence and an order for examination under 
S. 45G of the Banking Companies Act is nat an ac- 
cusation for an offence It is a past evidence likely 
to be used for a future accusation of an offence and 
as such it does not infringe the constitutional right 
given by Art. 20 (3). The language of the article 
means tnat the evidence must come after and not be- 
fore the accusation of an off-nce in order to come 
within the con‘.titutional prohibition. 61 Cal WN 

709 : (19.58) 2S Com Cas 305 : A I R 1957 Cal 520 
(522*, 523) (Pt C) (Prs 4. 6, 7). 

Art. 20 (3) — Applicftbility— “Offence”— Mean- 

inz — H criminal offence — Proceedings under 
S. 45.G, Banking Companies Act-Nature of— Bank- 
ing Companies Act ( 1949), S. 45.G-General Clauses 

Act (1897). S. 3 (38). 
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The context of Art. 20 leaves no room for doubt 
that the ofience conteai plated in that article of the 
Constitution is a criminal offence although it does 
not use the word “criminar’. Hence that article has 
no application to the public examination of a director 
under S. 45-G, Banking Companies Act. The words 
of the proviso in sub-s. (7) of S. 45-G, Banking Com- 
panies .Xct, by using the expression .“exculpated from 
any charges made or suggested’ do not convert pro- 
ceedings under S. 45-G of the Act into a criminal 
prosecution or a criminal charge or a criminal trial 
and are only used for the purpose of awarding costs 
to the director and do not alter or modify the substan- 
tial or essential nature of the proceedings described 
in the substantive provisions of S. 45 G of the statute. 
61 Cal W N 709 : A I H 1957 Cal 520 (523) (Pt E) 
(Pr lU). 


• ^Art. 20 (3) — Banking Companies Act (1949), 
S. 4VG — Not violative of .\rt. 20 (3) — Persons 
specified in report under S. 15- C ( 1 ) — Persons not 
‘accused of any offence'. 

Section 45-G ol the Hanking Companies Act, 1949, 
is not violative oi Art. 20 p3) of the C■aIJ^tltution. 


The otiject of u rejiort mulrr siib-s. . I of S. 45-C 
not the accusation (d a ciime; but tlie albrniation of 
a loss, and even if sucti a reput eoiboilies Jecn^a- 
tions, it can only be in the popular .sense ot the word 
tha . will not alter tfie essential chur. icier of I he rt i> )rt 
or make tho persons specified tfierein 'persons ac- 
cused w'ithin the meaning ot Art JO -3) of Ihe Con^- 
litufion. 1902 Ker L T 37. .MlirmeO; A I It I'OT 
Gai 520 and AIH 195S AndhJha 756. Poll k. Joseph 
Augusti V M. A. Nara>dnan. 19h2 Kcr LI 512: 
tl9U2) 2 Ker L It 15b : ll.H (1902) 2 Ker 20.5 : )9(;2 
ker L ) lliiS: (190,3) 33 Com Gas 120: (190.3) 1 

Comp 1. J 4:3 : AIK 1903 Ker SI (V3. SI) (Pt \) (Vrs 
14, 22) (l-B). 


4 (b) (ii). Persons examined under S. 171. 

Sen Customs Act. 

Art, 20 (3) — Conditions for applicability — 
Accused person — Meaning of — Person examined 
under S* ITl-A, Sea Cu'-toms Act, is not an accused 
— His statement does not come within Art. 2U (3). 

To bting into operation the provisions of clause (3) 
of .Article 20, two conditions hfave to be fuHlIed : il) 
that a person mustbeoi e who has been accused of 
an offence, and (2) he must he compelled to l)e a 
witness against himself. It is the protection given 
to a person accused of an offence, and the protection 
is against be being compelled to be a witness agamst 
himself. The test to determine whether a person 
making a statement is an accused within .\rt. 20 p‘ 3) 
is whether there was a formal accusation on that 
date against him. -An accusation bteornes a formal 
accusadon when there is an accuser who makes an 
accusation against the accused which should in nor- 
rr a I course lead to prosecution in a criminal Court. 
AIK 1954 S C 300 and A I K 1900 S C 75o and A 1 K 
1961 S C 29, Kel. on. 

A person examined under section 17 l-A, Sea Customs 
.Act, does not stand in the character of an accused 
person inasmuch as there is no formal accusition 
made against him by any person at that lime. The 
fact that subsequent to the making ol the statement 
he becomes an accused person is net vutlicient to bring 
the statement within the mischief of Art. 20 (3) of 
the Constitution. Persons recording statements are 
persons who are empowered to lodge a complaint 
against an accused under section 187-A ol the .Act. 
There is no provision in the Act making it obligatory 
On Customs officers to forsvard persons to a Magistrate 
to stand their trial, even if the (Aistoms Otfaceis on 
investigation find that they have committed an off- 


ence under the Act. Section 187-A prohibits a Cri- 
minal Court from taking cognizance of an offence 
under the Sea Customs .Act under section 167 (81) of 
the Act save and except when a complaint has been 
lodged by persons authorised to lodge a complaint 
under the section. Thus, having regard to these 
provisions, the lormal accusation which in the nor- 
mal course would result in a trial of a person in a 
Criminal Court, would be a complaint lodged by a 
competent okbeer under section 187-A when the ac- 
cusation falls under item (81) of the schedule to sec- 
tion 167. AIR 1983 Mad 434, Diss. from. G7 Bom 
L R317 : ILK (1905) Bom G4S : 1965(2) CriL J6I6: 
1965 Mah L J 705 : A 1 R 1965 Bom 195 (213, 214, 
215. 216) (Pt H) (Prs 44. 46) (DB). 

— ■ Art. 20 (3) — Applicability and scope — Notice 
under 171-.\ of Sea Customs Act (1878/ to appear 
and prouuce documents. 


The protection afforded Iw .Art. 20 V' i« available 
to a per on accused of an offence not mer(ly with 
respect to the evidence to be given in the Court room 
in the C''^urse of a trial, but is also available to him 
■it previous stages, if a forma! accusation had been 
made of till- commi’.sion of an offence which might 
in the normal course result in prosecution. .AIR 1954 
S C 300, Rel . on. 

Where in the case of notices issued under S. 171 .\ 
of the Sea Customs Act to certain p.^rsons to appear 
before certain customs officials and to produce cer- 
tain documents, it appeareii from the accusations 
made in the search warrants at the instar.ce of the 
C ustoms au’horities arid those made in ( ne of the 
notices bv the Customs authorities theinsrlves, that 
the accusations of criminal offerees could not f)e 
excluded. 

Ttfld. that the requibements of Art. 20 3' were 

satisHed and the protection undnr the Article was 
available to the persons concerned, ILK ( 19.59) 2 Cal 
442 : I95S Cri L ) 1469 : A I R 1958 Cal 682 (685) 
(Pt R) (Pr 7) (DB). 

[Overruled on another point in AIR 1962 S C 759.'’ 


.Art. 20 (3) — “Accuser! of anv offence” — Sea 

Customs Act (1^7^'). S. 17 l- A — 5'alidity- (General 
Clauses Act (1897), S. 3 (37) — Offence) — ( Penal 
Code (1800), S 40). 

The word “offence” is to be construed by the Gene- 
ral Clauses .Act, which defines it as meaning “any act 
or omission made punishable by any law for the time 
being if) force . Article 20 (3) is rot merely ap- 
plicable to a criminal trial in Court. It applies 
to proceedings which may lead to such a tiial. 
in proceedings under S. 171 A of the Sea Customs 
Act the par^V is corroclled to give evidence and to 
dep;>se truthfully. He is also compelled to produce 
any docurmmt. In either ra^e, he might incriminate 
hirns'elf The provision of S. 171 A in so far as it 
enafdes the authorities to compel a person accused of 
an offence to give evidence against himself and/or to 
produce documents for that purpose, offends against 
Art. 20 (3) of the Consiitutjon and is bad. 60 Cal 

2L 22^26)^^^ 

-—Art. 20 (3) — Sea Customs Act (1878'. S. 171 A — 
\ alitlily — Ndture of guarantee given i)y Art. 20 i3) 
o. the Constitution - Article applies only to a peison 
accused of an offence and not to mere witnesses and 
persons from whom information is sought to lie ob. 
tamed Section does not contravene Art i3t 
Sea Customs Act (1878). S. 171-A. 1963“(2) Cri I ^ 

636 : Un 1963 Mad 434 (DB). * ^ ^ ^ 

Art. 20 (3) — Applicability and scope — Person 
summoned to appear under Sea Customs Act - If a 
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person accused — Protection under Art* 20 (3) -Right 
to— Evidence Act (1 of 1872), S. 132 — Applicability 
—Sea Customs Act (VII of 1878), S. 171- A — Duty 

of person summoned to appear — Nature of proceed* 
logs under. 

A person summoned to appear before the Sea 
Customji Authorities under S. 17 1 A of the Sea Customs 
Act, 1878, is not in the position of a person accused 
and he is bound to appear before such authorities and 
answer all qutstions put to him. 

The position in such proceedings in relation to 
Art. 20 (5) of the Constitution and the Sea Customs 
Act will be as follows : (1) The Departmental Officers 
are not acting as Courts ot law and the proceedings 
befoie them are not judicial proceedings except for the 
limited purposes of Ss. 195 and 226, Indian Penal 
Code; ^2) To the persons examined in such proceed- 
ings S- 132 of the Evidence Act would not apply of 
its own force; (3) But as they are empowered to prose- 
cute persons for contravention of the Sea Customs 
Act the position of Customs Officers will in certain 
lespects be analogous to that ot Police Officers acting 
on information relating to a cognizable offence; (4) a 
person who has been examiued by the Customs 
Officers will not be in the position of an accused. (5) 
Though the question when a person becomes an ac- 
cused person would depend on the decision that the 
Departmental Officers may take, they cannot, circum- 
vent the provisions of Art. 20 (3); {6) Whether a 
witne-''S or a suspect has become au accused person in 
any particular instance is substantially a question of 
fact. 

Per Curiam. — ‘It is very desirable that the Depart- 
mental Officers, should make it plain to the person 
concerned whether it is intended to proceed against 
him in a criminal Court or not. If it is made plain 
that there is no intention to proceed against him in a 
criminal Court then question of invoking Art, 20 (3) 
could not possibly arise. But, if it is inteuded to pro- 
secute the person concerned in a criminal Court he 
cannot be compelled to answer any question the ans- 
wer to which is likely to incriminate him. (i960) 1 
M L J 367 : 1960 Mad L J (Cr) 290 : 73 Mad L W 24 : 
1960 Mad WN65tILR(l960)Mad 267 1 1960 Cri L J 
625 : A I R 1960 Mad 225 (230) (Prs 27, 28). 

4 (b) (iii). Person giving evidence under 
8. 240, Companies Act (1956) 

• Art. 20 (3) — Companies Act ( 1956), S. 240— 

Validity, 

When a person is called upon under S. 240 of the 
Companies Act to give evidence and to produce 
documents, he cannot be said to be a person who is 
accused of any oSence as required by Ait. 20 (3), 
and therefore the provisions ot 8, 240 do not offend 
against the fundamental rights guaranteed by Art. 20 
(3). Case law reviewed. 

A general enquiry and investigation into the affairs 
of the company contemplated cannot be regarded as 
an investigation which starts with an accusation 
contemplated in Art. 20 (3) of the Constitution. AIR 
1959 Bom 320, Affirmed. Raja Narayanlal Bansilal 
V. Maneek Phirrz Mistrv, 63 Bom L R 251 : (1961) 
1 Andb W R (SC) 73 i (1961) 1MLJ(<?C)73: 
(1961) Vf L J (Cr) 208 i ('961) I S C J 353 i (1961) 1 
S C A 531 : (1961) I S C R 417 i (I960) .30 Com Cas 
644 ^ AIR 1961 S C 29 (35, 39, 40) (Pt B) (Prs 17, 
24, 27) 

Art. 20 (3)— Applicability and scope— Companies 
Act (1936), S. 240-VaUdity. 

Protection under Art. 20 (3) is available when there 
is a formal accusation against a person, and the 
second test is that that lormal accusation must in the 
normal course result in prosecution. What the scope 


and nature of the inquiry under the Companies Act 
is, is made clear by the words used by the Legisla- 
*11 and those words are ‘to investigate 

affairs of any Company and to report thereon.’ 
The scope and nature of the inquiry is not investiga- 
lion into an offence, but is investigation into the 
affairs of the company. The function of the Inspec- 
tor is to express an opinion on the way the affairs of 
the companv are conducted in order that appropriate 
action may be taken which action may take different 
forjns like application under Ss. 243, 244, 397 or 
398 of the Companies Act or a prosecution under 
S. 242 ot the Companies Act. There is no formal 
accusation in such a case and the compulsion intro- 
duced by the provision in S. 240 of the Companies 
Act is not a compulsion which can be struck down 
by Art. 20 (3) of the Constitution. aIR 1950 Cal 253. 
Diss. from. 61 Bam L R 220 : ILR (1959) Bom 952 : 
(1960) 30 Comp Cas 72 i AIR 1959 Bom 320 (328 
329, 330, 332) {H D) (Prs 17, 21, 22. 28) (DB). 


4 (b) (iv). Other cases. 

• ■ Art. 20 (3)— Contempt of Court is not ‘offence’ 
— Contemner is not ‘accused’ — Cross-examination of 
co^emntr, on affi lavit Bled by him See Criminal 
P. C. (1898), S. 5 (2) AIR 1954 All 523 (FB). 


Alt, 20 (3) — Applicability and scope— Notice 
to produce documents under S. 13.A, Bombay 
Money-lenders Act - Claim to protection— Sustain, 
ability— Validity of S. 13.A. 

In order that the protection of Art. 20 (3) of the 
Constitution should be available to a person he must 
be accused of au offence. Merely because the evi- 
dence mightdisclosesome crime and it might form the 
subject-matter of future prosecution, would not 
enable the person, who is asked to furnish evidence 
to claim protection of Art. 20, sub-cl. (3)p in any 
proceedings other than where he is accused of any 

offence^ A I R 1956 Cal 253, Diss. from..AIR 1958 
Andh Pra 756, Rel. on. 

A proceeding under the Bombay Money lender’s 
Act calling upon a person under S. 13- A to produce 
documents is not concerned with any accusation 
against such person of any offence, and, therefore, 

ihe protection under Art. 20 (3) is not available to 
such person. 

Section 13- A of the Money-lenders’ Act is not bad 
and does not offend against the provisions of 
Art. 20(3). 62 Bom L R 316 ; i960 Nag L J .325 : 
1960 Cr L J 1317 : I L R (1966) Bom 685 : AIR 
1960 Bom 443 (446) (Pt B) (Prs 9, 11) (DB). 


^ Art. 20 (3) — Testimonial compulsion — Inquiry 

into affairs ol a society under S. 43 (1). Bombay Co- 
operative Societies Act — Statement made in course 
of — Not hit by Art. 20 (3)— Person must be an ac- 
cused at time of making statement. 

To bring a statement within the prohibition of 
Arc. 20 (3) of the Constitution, the person accused 
most have stood in the character of an accused per- 
son at the time he made the statement. It is not 
enough that he should become an accused, any time 
after the statement has been made. AlR 1961 S C 
1808 Rel. on. 

Where the Assistant Registrar of Co-operative Socie- 
ties directed an inquiry as contemplated by S. 43 (1) 
of the Bombay (5)-operalive Societies Act. 1925. 
into the affairs of a co-operative society and in the 
course of that inquiry, the accused who was a con- 
tractor of the society made certain statements before 
the inquiry officer ; 

Held, that the statements made by the contractor 
who was subsequently prosecuted for certain offences 
would not be bit by the provisions of Art. 20 (S), 
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ConsHhitiOD of lodia as S. 43 of the Bombay Act does 
Dot contemplate any accused or anv accused person. 
A I R 1901 S C 29. \pplied, A I R 195S Cal 682. Not 
Foil. 1963 (2) Cr L J 611 : (1963) 4 Gu< L R 1088 : 
ILR (1963) Guj 1007 : AIR 1963 Guj 312 (313, 314) 
<Pt A)(Prs 11, 14) (DB), 

Art. 20 (3) - Protection under — When open — A 

making admission on date of search — Show cause 
notice for action under Rr. 9 and 52 A of Central 
Excise Rules issued after fortnight — Held there was 
no violation of Art. 20 (3^ 1962 Ker L J 1212 ; 1963 
<2) Cr L J 279 ; AIR 1963 Ker 241 (246) (Pt B) (Prs 
57, 59). 

— Art. 20 (3) — ‘Person accused of any offence’ — 
Meaning of — Purchase of milk by Sanitary Inspector 
for testing whether it was adulterated — Milkman 
not ‘accused’ — Prevention of Food Adulteration Act 
<1954). S 16. 

Held on facts that there was no compulsion or ac- 
cusation of any olfence under S. 16 of Pieveution of 
Food Adulteration Act when the milk was purchased 
Therefore, Art. 20 ^3) did not apoly. A I H 1^)58 (^al 
682. Oisting and Kxpl. 1961 Jab L J 768 : 1961 M P 
L J 876 ; 1962 (1) Cr L J 41 : ILR (1959) Madh Pra 
1031 : AIR 1962 Madh I'ra 17 (18) (Pt A) (Kr4). 

: Art. 20 (3) — Applicability and scope — Proceed- 

ings ot a criminal nature before a Court of law 
judicial tribunal — ‘Accused ot anv offence’ — Mean- 
ing of — f oreign Exchange Regulation Act (\'ll of 
1947) S 19 ('2) — Constitutional validity. 

The wor Is ‘accused of any offence’ in Art. 20 \3) 
of tlie Constitution indicate an accusation made in a 
criminal prosecution before the Court of law or a 
judicial tribunal where a person is charged with 
having committed an act which is ptjnishable under 
the liid ian Penal Code or -any special or local law. 
In construing Art. 20 of the Constitution the article 
has to he read as a whole and not to divorce cl. ^S.i of 
the article from the rest ot it. 

The Reserve Bank of India had merely some infor- 
mation about dollars acquired by a person in the 
United States in addition to the foreign exchange 
specifically granted to him. In order to ascertain 
this, under S. 10 (2) of Act (7 of 1947) the Bank issued 
a numlx*r of directions to the person, at several 
stages, the questions themselves being dependent upon 
the explanations furnished by the person and fashion- 
ed in order to test the truth of those explanations. No 
accusation that he had committed any offence was 
levelled against the person. Assuming that Art. 20 
(3) applied to all kinds of proceedings, such person 
could not be held to be a per.sOn accused of any offence 
within the scope of Art. 20 (3) in order to render his 
testimony inadmissible in evidence. lER (i960) Mad 
586 : (1900) 2 M L J 458 t 1960 M L | (Cr) 771 : 
1961 (1) Cn L J 27S : aIK 1961 Mad 47 (53, 54, 56, 
57) (Pc D) (Prs 18, 19, 29. 34) (DB). 

Arts, 20 (3), 3 1 1 (2). proviso (a)— Public Servants 

(Inquiries) Act (1850j, Ss. U. 15, lb and 19— Inquiry 
under Act against public servant accused of offence 
but no sanction for prosecution had >et been granted 
— No power in the Enquiry Commissioner to compel 
the public servant to make any statement or produce 
document as in a criminal Court— No violation of 
Art. 20 (3). (1961) 63 Punj L R 780. 

5. Statement of accused under 
Criminal P. C., S. 342. 

Art, 20 (3)— Section 342, Criminal P. C.. is not 

ultra vires of the Constitution as infringing the gua 
rantee of Art. 20 (3). bee Criminal P. C. ( 1898), S, 342. 
AIR 1956 All 385. 
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Art. 20 (3)— Scope— Criminal P. C. ( 1898), S. 342 

—Constitutionality — Whether infringes guarantee 
under. 

Section 342, Criminal P. C., does not convert the 
accused into a witness and certainly does comprel him 
to be a witness against himself in infringement of the 
constitutional guarantee under Art. 20(3) of the Cons- 
titution and as such no provision of S. 342 is un- 
constitutional. 

Since the accused is at liberty to make a false state- 
ment, he is free to make a statement in favour of him- 
self and, therefore, it cannot bf said that he is com- 
pelled to be a witness against himself, if he falsely 
makes a statement in favour of himself and the lalse- 
hood is expressed to the Court, the Court miy draw 
an adverse inference, hut the inference cannot place 
liim in a worse position than he would find himself 
in, if he had made the correct statement. The ac- 
cused's shitemen': is only a imtier wliich can be taken 
into consideration and is not evidence. The guarantee 
provided by Art 20(3) is agdnst the accused being 
compelled to give evidence and is not against his 
furnishing a matter which miv he taken into consi- 
deration bv tlie Court. 1956 Cri L J 664 : A 1 R 1950 
Ail 341 (344) (Pt A) (Pr 3) (DB). 

Art. 20 (3) — N'alidity of S. 342, Criminal P. C. 

.\s it is entirely a matter of option with the accused 
to aiiNSver nr not when he is cjU»*stioned under S. 342, 
Criminal P. C., and as oaih cannot be administered 
to hi 11 as to a witiies.s and his evidence car-not be put 
in evidence in that trial or enquiry there is no chance 
ot (he accused being comptdled to lie a witness under 
S. 342. That he is not a witness when he answers the 
ouestions put to him under S. 342 also follows from 
the d<‘finition of the w'ord ‘evidence’ in S. 3. Evidence 
Act. Therefore S. 342. Criminal F. C., is not ultra 
vires ot Art. 20 (3) of the (Constitution. 1952 Cri L j 
1720 : AIR 1952 Him Pra 81 (86) (Pr C) (Pr 12). 

Art. 20(3) — Criminal Procedure Code (1898), 

S. 342 — Repugnancy to Art. 20 (.3) — Answers given 
by accused if offend Art. 20 (3) — (Criminal P. C. 
(1898), S. 342). 

The answers given by the accused under S. 342 (2), 
Criminal P. C. would not offend Art 20 (3) of the 
Constitution. The object of S. 34 2 is not to build up a 
case agiinst the accused from his answers or non- 
answers but to test by the explanation furnished bv 
the accused in another additional manner the trutn 
of the prosecution version. When the answers given 
satisfactorily explain the prosecution evidence there 
can be no conviction; if they do not rebut the prosecu- 
tion evidence the Court will convict; bu^ in any case 
the Court cannot supplement the prosecution evi- 
dence by selecting passages which might corroborate 
the evidence rejecting ine passages exonerating the 
accused; the entire statement should be consider^ 
though it need not be accepted and acted upon 
because it is the duty of the Conit to separate the 
grain from the chaff and accept only those portions 
which are found to be true and reject those portions 
which are found to be false by evidence aliunde. 
19.55 Cri L J 452 : A I R 1955 Mad 100 (118) (Pt E) 
(PrCO). 

Art. 20 (3)— S. 342. Criminal P. C.-Validity of. 

The provisions of S. 342 of the Code of Criminal 
Procedure ate not ultra vires of the Constitution of 
India and do not in any way infringe the guarantee 
of Art. 20 (3) of the (Constitution of India. AIR 1950 
All 385, Rel. on. (\9.58) Mad L J (Cri) 341 • I L R 
(1957) Mys 177 i 36 Mys L J 278 : 1958 Cri L J 1^9, 
AIR 1958 Mys 150 (170) (Pt H) (Pr 22) (DB). 
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6 . Compulsion to be witness— What 

amounts to. 

(a) Enquiry under Public Servants (Inquiries) 
Act (1850). 

(b) Direction to accused to appear in identifi. 
cation parade or to exhibit his body or 
identifying marks on it. 

/fc^ Search and seizure of documents from the 
y> person or the custody of the accused. 

(d) Public examination of directors and office- 
bearers under S. 45-G, Banking Companies 
Act. 

See also Ibid, Note 4 (b) (i). 

(e) Direction to produce documents or other 

incriminating evidence. 

(f) Takiiig of thumb impression, specimen 
writing or signature, etc. 

6 . Compulsion to be witness— 

What amounts to* 

Art. 20 (3) — Compulsion -Means duress — Held, 
various circumstances preceding making of statement 

w proving that his mind 

had been so conditioned by some extraneous process 

as to render the making of the statemeid involuntary 
a^nd therefore extorted. AfR 1961 SC 1808 Rel. on. 
H K. Dalmia v. Delhi Administration. (19^3) 1 S C R 
253 : (1062) 32 Com Cos 699 : 1962 (2) Cn L J 805 j 
AIR 1062 S C 1821 (1870) (H R) (Pr 290). 

Art. 20 (3) “Scope — Expressions 'accused of any 
offence and 'witness ai^ainst himself* — Interpreta« 
tion of -(Criminal P. C . (1898). Ss 340 (2). 342 and 
342-A)-(Evidence Act (1872), S. 118). 

• 20(3)consisls of three components: (1) it is a 

to a psrson ‘ accused of an otlence"; 
( 2 ) it i.s a protection against compulsion to be a wit- 
ness ; and (3) it is a protection against such compul- 
Mon resulting in his giving evidence “against himself*’. 
The word ‘witness’ must be understood in its natural 
sense, i. e., as referrieg to a person who furnishes evi- 
dence. Inde^ every positive volitional act which 
furnishes evidence is testimorial. Compulsion con- 
not^ coercion which procures the positive volitional 
evidentiary acts of the person, as opposed to the 
nMative attitude of silence or submission on his part. 
The protection of Art. 20 (3) becomes available to a 
p^son as soon as he is named as an accused either in 
a fi^t information report made under S. 154. Criminal 
P, C., or in a complaint instituted against him. in 

^ ^ 1^54 P C 300, Foil. 1957 All L J 263 i 

All VV R (HC) 381: AIR 1957 

AIl 396 (397)(PtC)(‘'rs6. 7). 


Art. 20(3) — Scope -Privilege under— Waiver of 
—Effect of S. 342.A, Criminal P. C. 

Article 20 (3) confers merely a privilege, and it is 
well settled that a privilege can always be waived. It 
may be waived bv voluntarily answering question, or 
by voluntarily taking stand in the witness box, or by 
failure to claim the privilege. 

Where persons against whom a criminal complaint 
was instituted, on being summoned as witnesses in 
the preli^minary inquiry under S. 202, Criminal P. C., 
apj^ared and gave evi(^ence they should be deemed 
to have waived the .privilege under Art. 20 (3). But 
since there was no written request by them to do so, 
no charge had been made against them, and under 
S. 342-A, Criminal P. C., they could appear only as 
witnesses for the defence and never for the prosecu- 
tion, whatever statements had been obtained from 
them could not be used. 1957 Cti L J 698 j 1957 All 

(^98) (Pr laf." ^ ‘ 

Arts. 20 (3), 19-Bombay Prohib.tion Act (25 of 
1949), S. 129 a (as amended by Act (12 of 1959) — 


Validity — Consumption of prohibited intoxicant — 
Medical examination — Section 129 A applicable to 
persons accused of an offence*. AIR 1954 S C 300,. 
^oll. --Accused merely required to submit to evi- 
dence being collected from him - Compulsion only 
in case of active resistance and not to passive non- 
co-operation Section held not violating protection- 
against testimonial compulsion or compulsory self- 
incrimination guaranteed by Art. 20 (3). 

No constit^utional invalidity, therefore, attaches to- 

flqq ^ ^ '^2; AIR 1957 S C 

699 and AIR 1957 5 c 628, Ref. 1961 Nag L J 83 1 63- 
Bom L R 87 I I L R (1961) Bom 360 (DB). 

T Police Act (22 oft 

xyoi), 8. 124 — Validity of. 

Article 20 (3) prohibits the compulsion of an ac- 
cused person to incriminate himself. Far from an ac- 

incriminating himself, he is, according: 
toS. 124. Bombiy Police Act called upon to explain 
tiis possession, because the prosecution says that the 
accused was found in possession of certain property 
and that there was reason to believe that the properly 
was stolen property. Therefore. S. 124 does notcon- 

Constitution. AIR 1954 S C 
■ I L ^03 • I L R ( 1958) Bom 883 : 

(Pr 6 )^DB)^ : A I R I960 Bom 377 (379) (Pt A> 

Iw (3)—'* Compelled to be a witness against 

himself’*— What amounts to. 

A cursory study of Art. 20 (3) of the Constitution 

would show that before claiming protection of this* 

Article, the person accused of any offence shall have 
been compelled to furnish evidence against himself. 

accused person out of his own free will or 
without any compulsion furnishes evidence, even 
against himself, that would not seem to be hit by 

(44) (Pt A) (p/Tr ^ ^ J & K 4* 

“Art. 20 (3) — Requiring the accused to produce 

a^ thing in his possession is no testimonial lompu)- 
sion. 

F, filed a complaint against other non-applicants 
alleging that non-applicant had been entrusted by 
er with money to purchase cycles but he purchased 
cycles in his own name. On application of the com- 
plainant the Magistrate issued a warrant under S. 90, 

•Ilf ’i.L seizure and production of cycles 

with the accused. The accused did not produce* 

Iw opposed that application on the ground 

that Art. ^0 (3) of the Constitution was a bar to such' 
direction by the Court. 

• requiring an accused to produce a thing: 

in his possession would not amount to testimonial 
compulsion, unle.ss the thing to be produced by it- 
self, would be enough to establish his guilt. AIR 
1961 S C 1808, Rel. on. (Ob/ection overruled) 1962^ 

M P L J (Notes) 204. 


Art. 20 (3)— Scope — Blood test of defendant for 

ascertaining paternity of applican‘ child — Violation- 
of Art. 20 (3). See Criminal P. C. (1898), S. 488. AIR 
1959 Mad 396. 

Art. 20 (3) — “Compulsion” to be witness — 

What amounts to. 

The principle of protection against self-incrimina- 
tion is not confined to the oral evidence of a personi 
standing his trial for an offence ; it lehrs to all kinds 
of evidence which the accused might be compelled 
to produce as a positive volitional evidertiary act. 
Any attempt to compel the accused to produce evi- 
dence of any kind which is likely to support a pro- 
secution against him would be struck down by 
Art. 20 (3) of the Constitution. 


CONSTITUTION OF INDIA (1950), Art. 20. Note 6 


Under a search warrant or other kindred process of 
lawi documents or articles or any other incriminating 
evidence can be seized from the custody or the per- 
son of the accused by force and against his will, 
such as stolen articles, blood-stained clothes, etc., 
but he cannot be compelled to produce them himself, 
^ere can be no objection to an accused person 
being taken to a docror for the examination of 
injuries on his body. He can also be taken to an 
identincation parade. The taking of thumb impre- 
ssion or the signature of the accused does not stand 

On a diirerent footing from the seizure of documents 
or articles or other facts of evidence from the person 
01 the accused. 

An accused who was found in a state of intoxica- 
tion was arrested by the Police and taken to a doctor 
tor medical examination. 

The police, with the help of the doctor, gathered 
evidence which was available on the person of the 
accuved, and the accused himself was not compelled 
to make such evidence available for the prosecution. 

Held, that the symptoms observed by \he doctor 
could not be regarded as evidence obtained fr>»m the 

and was not theiefore, hit bv 

■’'I®'-* al(i (5.4S to 

551) (Pt ii) (I‘rs 6 to lU) (DB). 


Art. 20 (d) — Witness against himself — What 
amounts to. 

A day before the occurrence the accused appeared 
beiore the Sub Magistrate and surrendered before 
nim. i le stated that he was wanted bv the nt)lice 
in connection With his wde s murder' and ->0 he 
surrendered 1 he Mugi^rate, on hnding his dhoti 
and upper cloth blood stained, directed his clerk and 
peon to seize them. In his iiresence they were seized 

Held, that the securing of the blood-stained clothes 
on a person like the accused who wanted to report 
^.d surrender before the Magistrate would be iery 
material and relevant, and the Magistrate, situated 

fL f i TT; po.vesMon of them 

SWh bpin ’ weapon) from the accused. 

naa Dean anv compulsion exercised upon the accused 

lenZ Z" ^ against him 

0 him. A I U 1954 S C 

Tinl, ^ (Hh->5) 2 MLJ 199: 195S Cri I l 

1 li)7 ! 1955 \fad VV N 501 • I L IW via i ^ 

AIH 1955 Mad 495 (497)(Ft B) (1^7) (DBh ^ ' 

■—Art. 20 (3)— Construction and scope of — “Shall 

r 

Article 20 (3) undoubtedly embodies the principle 

which" 

Hr , h c . " r^® fundamental canons of the 

British System of criminal jurisprudence. The 

expression 'to he a witness’ means all cases where 

the accused is comp.lird to furnish any material 

which may be used ag.unst him for the purpose of 

nvicting him. If he himself submits to give his 

whatsoever at any stage to give his thumb impres- 
1934 ^3 r* mm g'larantee. A I R 

1 Mini ^3 L T 2,34 : 19.57 Cri 
1 -V bad' ‘ ^30: A I R 19.57 Orissa 

l<2(176)(I>tC)(I>r3)(OB). 

Art. 20 (3) — Scope. 

It IS well settled that unless a statement is obtained 

Ar/oo /ox ’r . compulsion the provisions of 

Art. 2U (3) of the Constitution will not come into 
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play. AIR 1981 S C 1808, Rel. on. A I R 1963 PunJ 

198 (200) (PI A) (Pr 6). 

Art. 20 (3)— Applicability and scope — Criminal 
Law Amendment Ordinance (1944), S, 4 — Offence 
in relation to property — Notice under S, 4 to show 
cause why ad interim order of attachment in respect 
of that property should not be made absolute 
amounts to compelling the person to be a witness 
against himself and violates Art. 20 (3). See Cri- 
minal Law Amendment Ordinance (38 of 1944), S. 4. 
1960 Cri L J 9S4 : AIR i960 Punj 351 (DB). 


6 (a). Enquiry under Public Servants 
quiries) Act (1850). 


(In- 


Art. 20 (3) — Public Servants (Inquirie.s) Act 
(1S50), S. 15 — S. 15 di es not contravene Ait. 20 (3). 

The provision made in S. 15 of tbe Public Servarts 
fnquiries' Act. 1850, that, an accused shall be re- 
quireti to make his defence does not amount to com- 
pelling the accused to be a \sitnes'« again.st himself, 
b iider this section theaccu''eii is not even compelled 
totnako tiis (!( Ii.-nce 1 he sL'C‘tif)ii rnerelv compels 
the inquiring autliority to reqiiirt* the accu.sed to 
make a flelimce. If the ae''iist(i chooses not to make 
any drfeiice S. 15 o.innot compel him to do so. H. ib 
Kapur V. fVat.ip Singh Kairon. 1903 Cur L J (bC:) 
105 : S C I) 1 • (If)(i4) I S (; A 313: 1964 (1) 

Cri L J 221 (231) (Pt i') (Pr 22) (SC). 

Art. 2(1 (3) — F)nqui?v under Public Servants . Iji- 
qniries; .Act i ls50). Ss. 11, 15. 18 and 19 — Enquiry 
(- om miss i OIK r h<js no pov\'er to c impel public ser- 
vant to make any statement or produce document 

as in a criminal trial — No violation of Art '>0 [V 

t’61)63 Punj I. R 7S0. ^ " 

6 (b). Direction to accused to appear in iden- 
tification parade or to e.viiibit his 
body or identifying marks on it. 


Art. 20 .Applicability — Test identiGcatioo 
parade — Concealment of distinctive marks — Beard- 
ed criminal getting himself shaved to avoid recogni- 
tion — Magistrate in delaying identification until his 
beard grew again does not violate Art. 20 (3). See 
Evidence Act (1872) S. 9. 1961(1) Cri L J 340 * 
AIR 1961 All 153 (DB). i c. j . 

- Art. 20 (3) — Test identification — Order lor — 
Legality. 

A Magistra'e’s order directing the accused to ao- 
pear in a test identification parade does not violat^e 
his fundamental right under Art. 20 (3) and is not 
ultra vires the Constitution. It is the procuring by 
compulsion of the positive volitional evidentiary 
acts of an accused that is prohibited by Art. 20 (3> 

° 1 attendance or the 

exhibihon of hu body at a test identiHcation parade, 

even though compelled, does not result in any evi- 

dentiary act until he is identiGed by some other 
agency The identibcation of him by a witness is 
not his act. even though his body is exhibited for 
the purpose; certainly ft is not his evidentiarv art 

A I R [-)oi Madh Pra 100 and A I H 1959 Madh 
411 and .A I H 1955 Cal 247 and A I H 1958 All 119 
Diss. from 1961 (2) Cri L J 462 : ILR (1961) fV 
^ I » Cal 531 (532, 534) (RrYlkl 

—Art. 20 (3)— Scope — Compulsion for exhibition 
of body or idenbiying marks on it — Procurement 

of fincerprints hv force for establishing identity i 

Not ohjeclionable — (Identification of Prisoners Art 

(33 of 19201, S. .5 Constitutional validity) — tFvi 
dence Act (1872), S. 73). (L>i- 
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CONSTITUTION OF INDIA (1950), Art. 20. Note 6 (c) 


Taking of thumb, Bnger and palm impression of 
the accused in the Court of the Magistrate under his 
directions was not in contravention of Art. 20 (3) of 

scope of the constitutional 
inhibition against self-incrimination contained in 
Art. 20 (3) is to prohibit compulsion in the matter of 
testifying either by word ol mouth or in writing. 
\Vhat is forbidden is the use of force in the process 
of disclosure by oral statements or by written words 
of testimonial character, fn principle resort to com- 
pulsion requiring the accused to exhibit his body for 
purposes of e tablishing identity is not objectionable, 
because by doiug so he is not being forced to give 
false testimony. 

The provision': of S. 5 of the Identification of 
Prisoners Act. 1920, cannot be held to he unconsti- 
tutional as violative of the constitutional guarantee 
against testimonial compulsion. 19.=>8 Cri L J I084:i 
! L K (1058) Punj 1747 : A I R 1958 Puni 294 (297 
299, 301) (et B) tPrs 21, 32, 50). 

G (c). Search and seizure of documents from 
the person or the custody of the accused* 

Art. 20 (3)— Search and seizure of documents 


i 


from accused, it amounts to infringement of funda. 
mental right under Art. 20 (3)— [Cr. P. Code (1898) 
Ss. 94 and 96]. 

Sections 94 and 98(1) of the Criminal P. C. cannot 
1)0 read as importing any statutory recognition of a 
thfory that search and seizure of document^ is com- 
pelled production thereof. Section 96 (1) has three 
alternatives and the requirement of previous notice 
or summons and the non-compliance with it or the 
likelihood of such non-compliance is prescribed only 
for the first alternative and not for the second or the 
third. A ‘general search” and a “search for a docu- 
ment or a thing not known to be in possession of any 
particular person” are not conditioned by any such 
requirement. Indeed in cases covered -by the second 
alternative such a requirement cannot even be con- 
templated as posvible. It would therefore, follow, that 

some at least of the searches within the scope of the 

second and third alternatives in S 96(1) would fall 

outside the constitutional protection of Art. 20 (3) 

an anomUou? distinction for which no justification 
can be found on principle. 

There is no basis in the Indian law for the assump- 
tion that a search or seizure of a thing or document 

is in itself to be treated as compelled production of 

the same. A notice to produce is addressed to the 
party concernen and his production in compliance 
therewith constitutes a testimonial act by him within 
the meaning of Art. 20 Bat a search-warrant ii 
addressed to an oUicer of the Government gen-rally a 
police oHicer. Neither the search nor the seizure are 
acts of the occupier of the searched premises. They 
!are acts of another tb which he is obliged to submit 
and are, therefore not, his testimonial acts in any 
sense, 

A power of search and seizure is in any system of 
jurisprudence an overriding power of the Statefor the 
protection of social security and that power is neces- 
sarily regulated by law. When the Constitution 
makers have thought fit not to subject such regula- 
tion to constitutional limitations by recognition of a 

fundamental right to privacy, analogous totheAmeri 
Fourth Amendment, there is no justification to 
import it, into a totally different fundamei^tal right, 
by some process of strained construction. Nor is it 
tegUimate to assume that the constitutional protection 
under Art 20 (3) would be defeated by the statutory 
provisions for searches, 116 U S 616, Discussed. 

Held, in the circumstances of the case that searches 
hi pursuance of warrant issued under S. i:^6, 

Gr. P. Code, could not ho oBall Ofi r\r\ 




ground of violation of fundamental right under 
Art. 20 (3) of the Constitution. Sharma v. Satlsh 
Chandra. 1954 S C J 428 i (1954) 1 MLJ 680 » 1954 
Cr L J 865 : 1954 S C A 449 : 1954 SCR 1077 i 50 
k ^ '• 1954 Andh L T (SC) 1 t 1954 Mad 

' *954 Andhra L}(W) 54 : AIR 1954 S C 
300 (30o, 306, 307) (Pt C) (Prs 17, 18. 19). 

Art 20 (3) — Warrant in respect of documents 
“Order tor return of books and papers on execution 
ot bond— Effect of. See Sea Customs Act (1878), 
S. 172. AIR 1956 Cal 609. 

■Art. 20 (3) Scope — Search-warrant for produc- 


tion of docoments in possession of accus^— If 
invasion of fundameo*al right guaranteed under 
Art. 20 (3) Cr. P, Code, Ss- 94 and 96, 

The constitutional protection under Art. 20 (3) is 
not defeated by th#» statutory provisions for searches 
^^utained in Ss. 94^nd 96, Cr. P. Code Searches are 
under the authority (Tf 8 Magisti ate (excepting in the 
Hmited cj^s of cases falling under S. 165 of the Cr. 
P. Code). Therefore, issue of a search-warrant is 
normally the judicial function of the Magistrate, and 
is no invasion of any fundamental right guaranteed 
under Art. 20 (3). AIR 1954 S C r^OO ; AlR 1955 Mad 
685, Rel. on. MaHb BLR 1956 Cri 341 i 1956 Madh 
B L J 1487 I 1957 Cri L J l95 : AIR 1957 Madh B 68 
|(70) (Pt B) (Pr 18) (DB). 

Art 2(t (3) — Scope — Power to issue search 
warrant under S. 94-(Criminal P. C. (1898), S 94) — 
Legality* 

The power of the Court to issue a search warrant 
under S, 94 of the Cr^ P. Code is not taken away by 
Art. 20 (3) of the Constitution of India. AIR 1957 
Madh B 68, Foil. 1959 M P L J (Notes) 215. 

— 20 (3) — Under search warrant documents or 
articles or incriminating evidence can be seized from 
custody or person o* accused by force and against his 

will. 1956 Mad W N 657 : ( 1956) 2 Mad L J 273- : 
ILR (1957) Mad 66 : 1957 Cri L J 976' AIR 1957 
Mad 546 (549. 550) (Pt B) (Prs 6. 7, 8. 9) (DB). 

j“^“Art. 20 (3) —Production of documents — Notice 
issued to accused to show cause why his premises 
should not be searched ior certain incriminating 
documents amounts to testimonial compulsion and as 
such offend article (1955) 2 Mad L J 268 : 1955 
Mad W N 669 : 68 Mad L W 737 (2) : 1955 All W R 
(Sup) 99 : 19,55 Cri L J 1602 (2): AIR 1955 Mad 716 
(717) (Prs 1. 2). 

— Art. 20 (3) —Power of police to search accused or 
his premises tor certain documents believed to be in 
his possession or of the magistnte to issue search 


19.55 Mad W N 567 
1955 All W R(Sup) 100 : 
AIR 1955 Mad 685 (685) 


warrant not taken awav. 

(195.5) 2 Mad L J 269 
1955 Cri L J 1602 (1) 

(Pr 3) 

6 (d). public examinati^D of directors and 
office-bearers under S. 45-0, Banking 
Companies Act* 

See also Ibid, Note 4 (b) (i). 

Art. 20 (3)— Applicability — Public examination 

of director under S. 45-G, Banking Companies Act, 
1949 If hit by Art. 20 (3) of the Constitution — 
(Banking Companies Act (1949), S. 45 G). 

Because under S. 45-G (8) of theBanking Companies 
Act the notes of the examination of the evidence may 
be used later io evidence against the i>erson in any 
proceeding, civil or criminal, a public examination 
of the director caonot be held to be bad under the 
provisions of Art. 20 (3) of the Constitution. The 
reasons are (1) .A public examination of a director 
under S. 45-G Banking Companies Act, does not nece- 
sarily mean that the director shall be compelled to be 
a witness against himself and to give evidence against 
himself ; (2) the constitutional provision only applies 
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CONSTITUTION OF INDIA (1950), Art. 20, Note 6 (d) 


where a person is ‘accused of any offpnce*. An order 
for public examination under S 45-G, Banking Com- 
panics Act, on the report of the Otficial Liquidator is 
not an accusation for ao otfence; (3) taking into con- 
sideration the guarantees under which the director is 
examined under S. 45-G, it cannot be said that he is 
“compelled to be a witness against himself” within 
the laoguage*and meaning of Art 20 (3) of the Con- 
stitution; and (4) a pist evidence likely to be used for 
a future accusation of an offence does not infringe the 
constitutional right given by Art. 20(3). Theliii- 
guage of Art. 20 (3) of the Constitution means that 
the evidence must come after and not bet )re the 
accusation of an offence in order to come within the 
constitutional or 'hibition, 61 Cal W N 709 : AIR 
1957 Cal 520 (522) (Pt C) (Prs 4, G, 7). 

^rt. 20 (3)— Petition under Ss 4^-G. 4.=>.H and 

45 J, Banking Companies Act. against Directors and 
other «»ftice bearers — Latter also accuvtd of offences 
und^r Companies Act — Order directing pinlic exa- 
mination ot Directors and others under s. 478, C >ni- 
panies Act and S 45 G. Banking Companies Act, 
1949 — Legality — Order is hit by Art. 20 (3), 

Held on facts that the effect ot the order was that 
the counter-petitioners were compelled tr i>e witnesses 
against themselves and to give evidence in support of 
the accusations against them and the protection 
gr,inte<l by Art, 20 (3> of the Constitution being 
against such compulsion, the orclfr was illegal AIR 
195s Aridh Pra 758 '»nd AfU 1959 Bom 320. Uisting. 
1960 Ker L | 641 • (1060) 1 Ker L H 670 ; 1960 Ker 
L T 58l I (1960) 30 Com Cis 501 : I960 Mad L J 
(Cr) 713 : 1961 (1) Cr L J 75 : AIR 1961 Ker 14 (17, 
18) (Pt C) (Or 5) (OB). 

jOverruIed on another poir.t in AnU963 Ker 72 
(IB)] 


Art. 20 (3) Order directing public examinatior; 
of directors uneven S, 45-G, Banking Companies Act 

The public examination of the directors and offict 
bearers under S, 45-G, Banking Companies Act i: 
sought by the official licjuidutor to bring out Iroai 
them facts necessary to sustain a conviction of those 
(Xirsons. Under cl. 1 ^ 6 ) of S 45-(i of that Act these 
wrsons are bound to answer all tfie questions put t:) 
hem in a public examination. The answers recorded 
Irom them can bo used against them in any civil oi 
criminal proceeding. Such use is expressly sanctioned 
uy cl. (3) of that section. Thus all the element* 
necessary to bring the matter within the mischief ol 
Art. .,-0 (3) are present and therefore the order foi 

their examination is hit by it. .Via 196*1 Ker 14 (17 
<PtC)(Pr5)(DB). 

6 (^ Direction to produce docti meats or 
other incriminating evidence. 



• Art. 20 (3) —Testimonial compulsion rule 

(ll' Criminal P. C., to acen 
Overruled. Sea Criminal I 

I 25 T ' ' AIK 1905 


• Art. 20 (3) Accused giving information or 
producing docume nts -A Vhether becomes witness. 

^hqority; S. K. Das, A. K. Sarkar and K. D. Dus 
upta JJ.. contra.* —To be a witness is not equivalent 
to turnishing evidence' In its widest signiticance to 
jnclucie also production of flocuments or giving ma- 
terials which may be relevant at a trial to determine 
he guilt or innocence of the accused. The ohserva* 
non ot the Supreme (2ourt in A I R 1954 S C 300 that 
. i9 ot the Evidence .Act has no bearing on the 

word 'witness’ is not entirely well 

^ ® witness” means imparting knowledge in 
pect ot relevant facts by an oral statement or a 


statement in writing made or given in Court or other- 
wise. Slate of Bombay v. Kathi Kalu, 1963 Mad L J 
(Cri) 97: J961 (2) Cr L J 856. (1961) 2 Ker L R 378 : 
1961 Ker L T (S C) 74 : 1961 B L J R 840 : 1961 All 
L J 936 i (1962) 3 SCR 10:1961 All WR (H C) 
736 : (1962) I S C A 429 : 1961 All Cri R 416 : 64 
Bom L R 240 : (1963) I S C J 195 : A I R 1961 S C 
1808 (1816, 1817, 1819. 1820) (Pt A) (Prs 16. 32). 

Art 20 (3) — Criminal P. C. ( 1898), Ss. 94. 96 — 

Order requiring accused to produce self incriminat- 
ing dogj^ment— Legality. 

The guarantee in .Art. 20 (3) against testimonial 
compulsion is not only conhned to the oral evidence 
of a person standing his triaj jpe^an offence when 
called to the witness stand but tliat protection extends 
also to the compulsory process for the production 
of evidentiary documents which are reasonably 
likely to support the prosecution against him. 
Requiring the accused charged for forgery, to pro 
duce the' alleged forged ilocum'=*nt niKler S',. 94 
and 96, Criminal P. C. is violatioii of Art. 29 >3). AIK 
1954 S C .3(M), Poll. 1961(2) Cr L J 55 (57) (Pt A) 
(Pf 12) (All). 


Art. 20 (3)— Scope — ‘To be a witness’ — Order 

under 8 94, Criminal P. C. — 

The expres^i<)^ 'to be a witnes^' used in Art. 20 ^3) 
of tne Consti*-ution has to be read in a wide seiive. 
1 hat expiession includes furnisbing evidence. An 
order und^_8,. 94, Criminal 19 C.. is directed to a 
person to produce documents l)efoie the Court. Such 

an order to furnish evidence. Such 
an order therefore attracts the prohibiti'>n coiPained 
in cl.iiise .3) of Art. 20 of the Constiliition. 195H All 
W R (U C) 8>5 : 1958 All Cr B 569 : 19.59 All L J 
29 : 1959 Cr L J 419 : f L R ( 19.59) 2 All 132 : A I H 
1959 .\il 219 (220) (Prs 5, 6) (DB). 


rnoiis under S. 94, Criminal P. C-, against cumpany’s 
employees — Legality. 

^(^ 0.>) of the Constitution prohibits a sum- 
mons to be issued under 8. 94 of the Criminal P. C., 
against an accused person, reijuiring him to produce 
documents in support of the prosecution case. For to 
produce a document in a criminal case in support of 
a prosecution is a testimonial act. 1954 S C j 428 • 

K I 080 : AIR 1954 S C7300 and AIR 1059 
•All ), Rel. on. 1 hus, a company against whom a 
prosecution is started cannot be required by virtue of 
Art. 20 ( j) of the Constitution to produce iucriminat- 

company can, under 
b.Ulol the Lviaence .Vet, object to its own em 

ployees producing it, documents in Court without 
its consent, no summons can, under S. 04, Criminal 
1. G., to produce tlie documents, be issued against 
the compiiiy’s employees. 1961 Nag LI 96 (1961) 
31 Com Gas 324 : 63 Bom L h 559 1961 (2) Cr L 

2o0 I I L R (1961) Bom 508 : A i R 1961 Bom 242 
(243) (^B) (Prs 3, 4) (DB). 

_ t. 20 (3^— Scope-Acci^ed ordered to produce 
ocument in his possession - Order illegal. See 

9f. 17- lycO NdgLI 

(Notes) L. ' 6 J 




iNouce to appear or produce 
documents — Jf contravenes Art. 2o i3). Sfee Soa 
Customs Act ( 18781 . S. 17Ka. 1958 Cr L J 1469 • AIR 
1958 Cal 682:(DB). ■* ' 

[Overruled on another point in AIR 1002 S C 750.] 

• 20 (3) - U hether if S. 04. Criminal P C 

IS construed as applicable to accused persons also 
that would render It ultra vires of Art. 20 i3) -Scorv* 
of Art. 29 (3) -(falling accused to produce docume^lt 
whether amounts to testimonial compulsion 
Criminal P. C (1«98), S. <)J. AIR 1951 Cal 

[Overruled in AIR 1065 S C 1251. J 
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^ Art 20 (3) — Witness, who is — Accused produc- 
ing document. 

If an accused produces a document in his posses- 
sion that would not offend Art. 20 Cl. (3) unless the 
document contains statements based on the personal 
knowledge of the accused because he does not become 
a witness by the mere fact that he has produced it. 
AIR 1961 S C 1808 and A I R 1960 S C75e. Rel. on. 
(1963)4 Guj LR 638 : 1963 (2) Cr L J 135: AIR 1963 
Guil78{181) (Pt A) (Pr8). 

~ , Art* 20 (3) Testimonial compulsion Criminal 
trial — Order for production of books of account by 
accused — Effect. 

The constitutional guarantee under Art. 20 (3) is 
not confined to oral testimony but also extends to any 
compulsory process for production of evidentiary 
documents which are reasonably likely to support the 
prosecution against the accused. A I R 1954 S C 300, 
Foil. An order under S. 94. Criminal P. C. requiring 
an accused to produce documents which are reason- 
a^y likely to support the prosecution against him 
often is against the provisions of Art. 20 (3). A I R 
19o0 Mad 165 and A I U 1959 All 219 and A I R 1960 

1 and K 55, Rel. on. (1961) 2 Gui L R 415 : (1961) 

2 Guj H C R 197 : 1961 (2) Cri L j 338 : A I R 1961 
Guj 137 (139, 140) (Pt A) (Prs 6,8) (OB). 

— Art. 20 (3) - Succession Act (1925). S. 317— Ad- 
ministrator — Books of account maintained by — 
Order for production of— Etfect. 

Under S. 317 of the Succession Act the only obliga- 
tion on the .Administrator is to exhibit an inventory 
and an account of the estate. No obligation is imposed 
on the administrator by the section to maintain any 
books of account. Therefore the books of account 
maintained by an administrator or joint administrators 
in connection with the administration of the estate of 
a deceased person cannot be said to be public docu- 
ments, If they are not public documents, they would 
be necessarily private documents. Therefore assum- 
ing that protection against self-incrimination under 
Art. 20 (3) extends to private d‘ cuments and not to 
public Ones the protection would extend to such 
books of account. 1961 (2) Cr L J 338 : (1961) 2 Gui 
L R 415 : (1961) 2 Guj H C R 197 : AIR 1961 Guj 
137 (140) (Pt C) (Pr 9) (DB). 

- — Art. 20 (3)— Order directing accused to produce 
books of account on next date— Application to cancel 
that order on ground of testimonial compulsion 
violating Art. 20 (3). See Criminal P.C. (1898).$. 439. 
1961 (2) Cr L J 338: AIR 1961 Guj 137 (DB). 

- Art. 20 (3) -Order directing accused to produce 
documents under S. 94, Criminal P. C .— Order vio- 
lates article* 

An order passed by a Magistrate under S. 94, Cri- 
minal P. C., calling upon the accused to produce the 
documents which are incriminating against them is 
absolutely without jurisdiction as it violates the pro- 
, ^tion given to the accused under Art. 20 (3) of the 
Constitution. There is clear distinction between an 
order of the Court by which the accused himself is 
directed to produce the documents and an order of 
the Court by which the police is directed to search 
or seize the documents in possession of the accused. 
The former case amounts to testimonial compulsion 
which comes within the ambit ol Art. 20 (3) whereas 

case Art. 20 (3) has no appliction. AIR 
1954 S C 300. Foil ; A I R 195^ Cal 101 (FB). held no 

L J 470 : AIR 1960 J & K 

55 (56, o7) (Pt C) (pr 4). 

Art 20 (3) — Order to produce documents — 
Accused making statement in protest - If can be 

production - (Criminal P. C. 


Where an application of the complainant for produc- 
tion of documents is strongly resisted by the accused, 
“they make any statement in protest to comply with 
the orders of the Court in case their objection was 
overruled, this surely cannot be taken to mean that 
they agreed to the production of the documents and 

that the Magistrate did not compel the accused to 
produce the documents. 1900 Cri L J 470 : AIR 1960 
J and K 55 (57) (Pt D) (Pr 4). 

“ Art, 20 (3) — Testimonial compulsion — Produc- 
tion of document impugned as forged — Order for 
— Legality* 

A Magistrate commits a grave violation of the right 
guaranteed by Art. 20 (3) of the Constitution in 
issuing notice to the accused to produce in Court the 

document impugned as forgery. AIR 1954 SC 300 
and AIR 1957 Mad 710 and AIR 1950 Mad 105 and 
AIR 19o7 Madh B 68. Rel. on. 1957 Ker LT 293 : 

ILR (1957) Ker 277 • 1957 Ker L J 329 : (1957) Mad 

1957 CrLj 755: AIR 1957 Ker 78 
(79) (Pt B)(Pr 6)(DB). 

J“Art. 20 (3) — Guarantee under — Extent — (Cri- 
miual P. C. ( 1898), S. 94 — Production of documents). 

The guarantee under .\rt. 20 (3) would extend to 
any compulsory process tor production of evidentiary 
documents which are reasonably likely to support a 
prosecution agaiust the accused. AIR 1954 S C 300. 

Not foil. (1955) 2 MLJ 
AM w 737 ( 1 ) ; 1955 Mad W N 660 : 1955 

: 1956 Cri L J 248 (1) : AIR 1956 

Mad 165(165)(Pr2)(DB)* 

Art. 20 (3) — Scope — Notice to accused to show 
cause wny his preoaises should not be searched for 

documents — Validity — (Criminal P. C* 
(1S98J. S. 96). 

The guarantee under Art. 20 (3) would extend to 
any compulsory process for production of evidentiaiy 
documents which are reasonably likely to support a 
prosecution against the accused. 

A notice to the accused to show cause why his 
premises should not be searched for the purpose of 
seizing certain incriminating documents practically 
amounts to stating that either he produces the docu- 
inents or else the premises will be searched. To avoid 
the search the accused is likely to come forward 
j"® of the documents himself- 

Instead of directly compelling him to produce by 
means of a summons, the notice to show cause will 
practically have the same effect in an indirect 
mariner. The notice, therefore, will amount to a 
testimonial compulsion and will stand on the same 
footing as the summons to produce the same docu- 
ments. Such a notice offends Art. 20 (3) and should 
be quashed. (195,5) 2 M L J 268 : 68 M L W 737 (2):? 
1955 Mad W N 669 : 1955 All W R (Sup) 99 : 1955 
CrLJ 1602 (2) : AIR 1955 Mad 716 (7i7) (Prs 1, 2). 

Art. 20 (3) — Scope — Search by police and issue 

of search-warrant by Magistrate, if prohibited — 
(Criminal P. C. (1898), Ss. 96 (1) and 165). 

Though by reason of Art. 20 (?^) of the (Constitution 
a (Court is precluded from issuing summons to an 
accused person to produce any document or thing in 

his custody, there is nothing in Art. 20 of the Con- 
stitution or in any of its other articles to prohibit the 
police from searching either the person of the accus- 
ed or the premises in the manner laid down by the 
Criminal Procedure (Code. Nor have the powers of 
the Magistrate to issue a search- wanant in the 
circumstances set out in the Code been abrogated by 
the Constitution. (1955)2 MLJ 269 : 19,55 Mad 
W N 567 : 1955 All W R (Sup) 100 : 1955 Cri L J 
1602 (1) : AIR 195^1ad 685^685) (Pr 3). 
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Art. 20 (3) — Scops— Criminal P. C.. S. 94— Vali- 

dity — If in conflict with Art. 20 (3). See Criminal 
P. C. (1898)> S. 94. (1957) Nag LJ 302. 

— Art. 20 (3) — Scope and applicability— produc- 
tion of public docun ents in custody of accused — 
Foodgrains Procurement Mock Begister — Order for 
its production by Magistrate — Legality — (Orissa 
Foodgrains Control Order (1951) — (Evidence Act 
(18721, S.74 (1) (iii)) -(Criminal P. C- (1898), S. 94). 

The protection against compulsory testimony under 
Cl. (3) of Art. 20, Constitution of Ijidiji, is not only 
available so far as the giving of oral evidence by an 
accused is concSrned bat is also available against the 
production of documents in his possession which 
may be reasonably used against him. But this princi- 
ple does not apply to ‘public documents’ in the 
possession of the accused. 


the Transport Company kept by the respondents, i e., 
the regist(3rs, etc., kept by them or under their direct- 

tjon relating to the atfairs of the Combany of which 

they were the chairman and the Manager. 


Held, (he documents in question would obviously 
contain information based upon personal knowledge 
of the respondents which was to be used as incrimi. 
nating evidence against them, and consequently an 
order compelling the production of such documents 
by the respondents would be violative of the consti- 
^tional guarantee contained in Art. 20 (3) of the 
Constitution and the accused could resist the aoDlica- 
tion. AIR 1959 All 219 ; AIR L^Ol Bom ^42 Foil 
(1954) Cr L J 865 : AIR 1954 S C 300; AIR 1961 S C 
1808. Disting. (1964) 1 Comp Lj 112: 1964 Cur 
L J 306 : 1964 (2) Cr L I 199 ; (1964-65) 26 F J R 
127 I AIR 1964 Punj 325 (327)tPrs 11, 12, 13) (DB). 


Apart from the statutory duty of maintaining the 
Foodgrains Procurement Stock Register cast on tlie 
accused by the Orissa Foodgrains Control Order, 

1951 and the licence issued thereunder, the accused 

by acting as the agent of the Government had under- 

to maintain this register in accordance with 
the directions that mav be issued from time to time 
by a public officer. The accused had agreed to the 
register being inspected from time to time by public 
officials and abo to produce it for inspection when- 
ever required. In a prosecution of the accused for an 
oUence under S. 409. Penal Code, the Magistrate 
made an order calling upon the accused to produce 
the said register. 

Held, that the register was a public record and a 
public document and that the accused must comply 
with the order of the Magistrate issued under S. 94 , 
Criminal P. C., and produce the register called for 
on piin of incurring the penalty prescribed by law 

tor non-compliance witli his oriler. AIR 1954 S C 
300 and (19481 335 US L and (1911) 221 US 362 
Rel. on ; AIR i956 .Mid 165 and AIR 1956 Cal ‘^53 
Oisting. ILH (1957) Cut 564 : 1958 Cr L J 59 : AIR 
1959 Orissa 1 i4) (Prs 14. 19). ^ 


.29 (3) ^ Scope — Testimonial compulsion— 
I rohibuinn against — Scope and e.\teDt of — 'To be 
a witness Interpretati »n — Fundamental right 

irist testimonial compulsion — If 
conf ined to oral evidence in Court - Order under 
S. J4, Crimiiul P. C. directing accused persons to 
produce rcgi.sters and other doc imonts kept hy or 
under their direction — If violative of Art. 20 (3) — 
Employees’ Provident Funds Act (.XlXof 1952). S. 14 
— Employees’ Provident Fund Scheme (1952), ’s. 76. 

The guarantee under Art. 20(3) of the Constitution 
is- against testimonial compulsion. It is not confined 

to tfie oial evidence ol a person standing his trial for 
an offence when called upon to the witness stand but 
would extend to anv compulsory process for produc- 
tion of evidentiary documents which are reasonably 

likely to support a prosecution against him. To be 
a witness’ in its ordinary grammatical sense w’ould 
mean giving oral evidence in t.ourt. but the expres- 
sion cannot be given such a strict literal interpreta- 
tion. It has a wider meaning, namely bearing testi- 
mony in Court or out of Court by a person accused 
of on olfence orally or in writing. 

The respondents, the chairman and maniger of a 
private limited Transport Company were charged 
with several charges untler S. 14 of the E nplovees’ 
Pmvkient Funds Act. 1952 read with S. 76 of the 
Employees’ Provident Fund Scheme, 1952, for failure 
to pay the contribution of the employees and the Em- 
ployers’ share and submit tfie necessary return as 
require 1 by the Employees’ Provident Fund Scheme, 
e If ^^oiplainant (State) applied to the Court under 
o- 94, Criminal P. C., for production of the records of 








writing Or signature, etc 

.Accused giving thumb impressions 
etc. — Whether becomes a witness. 

Per Majority. — (dving thumb impressions or im- 
pressions of loot or palm or fingers or specimen writ- 
ings or showing parts of the body by wav of identifl- 
cation are not included in the expression ‘to be a 

witness-.’ 

Per S. K Ods. A. K. Sarkar and K. C. Das Gupta IF 
-Accused when he is giving specimen handwriting or 
impres^sims of his fingers or palms or foot does not 
turmsh evidence against himself in so doing within 
the meaninj; of Art. 20(3). AIR 1000 Cal 32. Reversed- 

V k- State of Bombay 

y. kathi kalii, IJfi.'f Mad L J (Cri) 97 : lOfil (2) Pri 

I. J 850 : (l!)(il)2 Ker L li .iTS : Ker 1 T fSP) 

74 ; Wai B I, J H 8t() : IbfJI All L J !):t(; ■ (I!)(;2) } 

S C R !(• : 1-Hil All VV R (liC) 780 : (1<)02' 1 S C A 

** Horn L R 2-10 : (1903) 

(Vr 32) ^ ‘ '*** ^ ^ (1S19, 1S20) (Rt A) 

f'^rnisliing cpccimen signature 

Only because an accused gives his specimen initials, 
signatures and writing he does not become a witness 

against bim.elt. The mere giving of these tns nr. 

testimonial elfect. It is only ihe,^ handwr.H ig 4“ 
pert compares the specinien writing or signature of 
au accused persm, witli thedispuled ones^and states 
III Court that the two tally ami that the disputed 

handwriling or signalure is that of the accused that 
m fta eviilence comes in. In that view of the 
matter, it cannot he said that the mere act of furnish 
nig specimen signature or writing hy an accused ner^ 

("ifeM "orfTs 'Ih'^r 1 iiimself. 

initials, signature and handwriting 
to the myestigating officer'. AiR 1900 S C 756 Relied 
on. ILR (1962) 1 .-\I1 451. ’ 


* 20 (3)-Te.stimonjaI compulsion - Order 

under S. *3. Evidence Act. directing accused to ( nr 

nish fingerprints ar specimen of handwriting - A 
cused giving writing voluntarily without obiection- 
Effect--.Evidence .\ct (1872) S 73 

Per Full Bench 1 An order directing an accused oer 
sou to furnish his fingerprints or sp cimen of^his 

Sim/ "aVui " doer'not mint ri v Jn"e ‘?h I"’ pmv 'f’ 

Art. 20i3’ »t the Constitution. AIR IOob'aiTi 19 
Approved. Where the Sessions judee directs ’ 
ensed to [uriiisl, a specimen of his hj’iidwriting mider 
S. , 3. Evidence Act. for comparison with the u-r / » 
in the questioned documents and the acciupd f * 

. 1 ,. 
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rotest, Art. 20 (3) is not infringed, as the giving of 
is writing by the accused could not be*held to be 
ccmpelled testimony. The mere absence of a warning 
that he was free to refuse will not bring about com- 
pulsion. AIK 1960 Ker 392 (FB). Diss. from. Ranfit 
Ram V. State, 1961 All L J 303 : 1961 (2) Cr L J 306: 
1961 All VV K (HC) 320:1961 All Cr R 171 : TLR 
(1961) 1 All 128 : AIR 1961 All 456 (458.463.476. 
477) (Prs 2, 3, 20, 84. 90) (FB). 

— Art. 20 (3) — Scope — Taking of finger prints 
under Identification of Prisoners Act— No contraven- 
tion of Art. 20 (3) — (Identification of Prisoners Act 
(1920). S‘. 5, 6) 

Thumb marks of persons are taken under Ss. 5 and 
0 not to use them in evidence, but to have a record of 
criminals undergoing trial or who had been convicted 
of a criminal oitence. It cannot, therefore, be said 
that by taking the thumb-impressions the persons 
concerned are being compelled to be witnesses against 
themselves. 1959 All L J 812 : 1950 All W R (HC) 
629 1 1960 All Cr R 8 : i960 Cr L J 297 : AIR 1960 
All 157 (158) (Pt A)(Pr7). 

Art. 20 (3)— Scope— Taking of thumb impression 

of accused in spite of his protests — They cannot be 
made use of — Court may, however draw presumption 
against him— (Evidence Act (1872). Ss. 73 and 114). 

If the accused refuses to give the impressions of his 
thumb and toes in compliance with the order of the 
Court, he cannot be compelled to do so and the only 
remedy available to the prosecution is to later on 
urge before the Court that a presumption in accor 
dance with the law be drawn against him (accused). 
Where the impressions of his thumb and toes were 
taken by the prosecution in spite of his verbal pro. 
tests, the only inference which can be drawn is that 
he had refused to comply with the order and his im- 
ressions were taken under compulsion. This would 
e in contravention of Art. 20 (3) of the Constitution, 
and for this reason the impressions already taken 
cannot be used in evidence nor can the prosecution 
act upon such impressions. AIR 1958 All 119, Foil. 
1959 All L J 812 : l959 All W R (HC) 629 : I960 
All Cr R 8 ; I960 Cr LJ 297 : AIR 1960 All 157(160) 
(PtB) (Pr 14). 

Art. 20 (3) — Scope — Privilege given by— Ac- 
cused if can waive — Exercise of power under S. 73, 
Evidence Act— (Evidence Act (1872), S. 73). 

Per James, J.— (in Order of Reference) Since Art. 20 
(3) gives only a privilege to an accused person he 
can always waive it. Where the Sessions Judge passed 
an order that the specimen writing of the accused 
previously taken by the Committing Magistrate be 
sent for expert examination. 

Held, that by submitting to Magistrate’s order to 
give his specimen writing the accused waived his 
constitutional privilege and consequently the Sessions 
Judge must be held to have rightly exercised his sta- 
tutory power under S. 73 of the Evidence Act in 
directing expert examination of that specimen. AIR 
1954 S C 300; 1954 S C J 428 : (1954) 1 Mad L J 080, 
Applied. 1958 Cr L J 134 : AIR 1958 All 119 (120) 
(Pt A) (Pr 7) (OB). 

Art. 20 (3)— Order directing accused to furnish 

his specimen writing — If hit by Article — Presump- 
tion— (Evidence Act (1872), Ss. 73 and 114). 

An order directing an accused to furnish his speci- 
men writing under S. 73, Evidence Act, is not hit by 
the provisions of Art. 20, Cl. (3) of the Constitution. 
The accused cannot, therefore, refuse to give the 
specimen writing when ordered by the Court to give 
it. If be does refuse, the Court can legally draw a 
presumption against him under any other provision 


of law. It will not amount to compelling the accused 
to be a witness against himself. (>) AIR 1957. Madh 
Pra73 Di‘s. from. 1958 Cr L J 134 : AIR 1958 All 
119 (126) (Pt E) (Prs 48. 50) (DB). 

Art. 20 (3) — Protection against testimonial com- 
pulsion - Taking of specimen writing or signature in 
Court with consent of accused — Taking of finger im- 
pressions of accused by investigating officer against 
his will— Protection under Art. 20 (3) not violated. 

Where an accused on being asked by the Court voN 
UQtarily gives his specimen writing and signature 
without raising any objection, the protection under 
Art. 20 (3) is not contravened. 

The taking of finger impressions of the accused 
person by the investigating officer even against his 
will would not contravene the protection afforded by 
Art. 20 (3): AIR 1959 Mad 396, Bel. on. 1962 (1) 
CrLJ 19: AIR 1962 Cal 36 (38. 39, 40) (Pt A> 

(Prs8,9)(DB). 

■ Art. 20 (3)— ‘Testimonial compulsion* — Taking 
of thumb^impressions or foot-prints of accused^ 
Effect. ^ 

The giving of evidence as referred to in Art. 20 (3) 
of the Constitution, refers to doing a positive voli- 
flo*3al act on the part of the accused to reveal some- 
thing or to produce something which may be used 
against him; but it does not relate to the accused be- 
ing compelled to show his face to the witnesses for 
identification or to show any part of his body or to 
give his thumb- impression or foot print for the pur- 
pose of identification. Hence an order of the Magis. 
trate compelling the accused to give his thumb-im- 
pressions or finger-impressions for the purpose of 
investigation would not violate the safeguard of 
Art. 20 (3) of the Constitution. AIR 1957 Madh Pra 
100 and AIR 1957 Mad 47 and Cr. Revn. No. 538 of 
i960, dated 11.5-19e0 (Cal) and AIR 1959 .Mad 390, 
Foil.; AIR 1926 Mad 632, Not foil. Where the coun- 
sel for the accused stated that he had no objection to 
the taking of foot-prints of the accused, it cannot be 
said that the accused is compelled to do something 
against his will. 1961 (1) Cr L J 249 : 65 Cal W N 

433 : AIR 1961 Cal 123 (124, 125) (Prs 5, 6. 7) (DB). 

Art. 20 (3) — Testimonial compulsion — Taking 

specimen bandwriting from accused— Effect. 

The taking of specimen handwriting from the ac- 
cused after his arrest so as to furnish evidence against 
him amounts to a violation of the guarantee against 
testimonial compulsion as envisaged by Art. 20 (3) of 
the Constitution. AIR 1954 S C 300 ana AIR 1900 Cal 
32. Rel. on. 1960 Cr L J 579 ; AIR 1960 Cal 318 
(319) (Pt A) (Pr 6) (DB). 

—Art. 20 (3) — Scope — Taking of specimen writ- 
ings and signatures of accused — Effect —*To be a 
witness against himself* — Meaning — Section 73, Evi- 
dence Act — (Evidence Act (1872), S. 73) — (Cr. P, 
Code (1898). S. 342). 

An order of a Magistrate allowing the investigating 
Officer to take the specimen writings and signature 
of the accused person is violative of the fundamental 
right mentioned in Art. 20 (3) of the Constitution. 
The phrase ‘to be a witness against himself is not 
confined to the oral evidence of the accused but it 
means to furnish evidence against himself. It may be 
as much by word of mouth as by band. Furthert it 
may be in and out of Couri. Section /3, Evidence 
Act. will afford no justification for such an order. AIR 
1955 Cal 247, Diss. from ; AIR 1954 S C 300, Rel. on. 

63 Cal W N 901 i 1959 All W R (Sup) 87 : 1959 Ail 
Cri R 353 . ILR (i960) 2 Cal 60 : 1960 Cr L J 56 j 
AIR 1960 Cal 32 ^32, 33,34) (Prs 3, 4. 11) (DB). 

[Reversed in AIR 1961 S C 1808]. 
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•Art. 20 (3) — Procedure under S. 73, Evidence 
Act^Validity — See Evidence Act (1872), S. 73. AIR 
1958 Cal 123. 

—Art. 20 (3)— Direction under S. 73, Evidence Act 
—Nature of — Does not offend Art. 20 (3) — See Evi- 
dence Act (1872), S. 73. AIR 1955 Cal 247 (DB). 

Art. 20 (3) -Scope — Taking finger impressions 
in Court for comparison— It amounts to testimonial 
compulsion — (Evidence Act (1872), S. 73). 

Taking of finger impressions of an accused person 
in Court under its directions for the purpose of 
comparing them with disputed finger impressions 
under S. 73, Evidence Act, or otherwise would not 
amount to compelling the accused person to be a 
witness against himself, as contemplated by Art. 20 (3» 
of the Constitution. ]959 Cr L J 11G5 : AIR 1959 
Him Pra 29 (31) (Pt A) (Pr C). 

Art. 20 (3) — Testimonial compulsion — Asking 


accused to give thumb-impressioii during police 
investigation — Elfect of, 

A direction by a police officer asking the accused to 
furnish his thumb impression or a spi-cimeu writing 
would not amount to testimonial compulsion so as to 
bring it within the niischii f of Art. 20 (3). But if the 
accused p>erson his been compelled to give thuml)- 
impression or specimen writing, it would certainly be 
hit by Art. 20 (3). But th s fact of compuBion has to 
be proved like any other fact bv evidence and not to 
be prasumed, AIR lOofl Mad 632, Diss. from; .MR 
1957 Mad 47 and AIR 1055 All .‘367, Rcl on. 1957 Cr 
L J 1124 : AIH 1957 J & K 44 (45) (Pt B) (Prs 3. 4). 

Art. 20 (3) — Order directing accused to give 


Specimen handwriting and signature— Does not in- 
fringe Art. 20 (3). 

The direction by a Magistrate to an accused per- 
son to give specimen hand writing and signature will 
not amount to compelling the accused person to be 
witness against himself and hence does not infringe 
the fundamental right enshrined in Art. 20 (3) of the 
Constitution. 1905 M L I ICr) 212 i 1903 Kcr L I 

1005* 1963 KerLT 1132. 

# Art. 20 (3)— Testimonial compulsion — Speci- 

men hand-writing got by non-voluniary positive act 
of accused — Admissibility. 

The guarantee against testimonial compulsion en- 
visaged by Art. 20 (3) of the Constitution is available 
only where there is formal accusation or where pro- 
ceeding would in the normal course result in such 
accusation. The guarantee can be waived and does 
not cover the accused lurnishing evidence willingly. 
The guarantee covers every volitional positive evi- 
dentiary act of the accused. Where a person formally 
accused is compelled, through positive volitional act 
to furnish materials which are tendered as evidence 
against him, the guarantee against testimonial com- 
pulsion in Article 20 (3) is iniringed. 

The privilege against self-incrimination contained 
in Art. 20 (3), which rests upon the abhorrence of 
compelling a man to expose his own guilt, must not 
be limited to what is evidence oral or documentary. 
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mitted as beiog covered by the inhibition. Allt 1938 
All 119, Diss. trom. Stite of Kerala v. K. K. Sankaran 
Nair, 1960 Ker L J 805 : 1960 Ker L T 684 : ILK 
(1960) Ker7 60 : I960 Mad L J iCr) 660 : 1960 Cr L J 
leoSiAIK 1960 Ker 392(396, 398, 399, 400) (t-rsO. 
20^ 23) (FB)a ^ 

[Overruled in AIR 1961 S C 1808.] 

^Art. 20 (3) — Scope — .Making use of finger 
print evidence offend.s article. 

Where in finding the accused guilty of forgery and 
false personation the lower Court made use of the 
finger prints obtained from her by the police during 
the course of the investigation and the report and the 
evidence of a finger print expert. 

Held, that to make use of that evidence amounted 
to testimonial compulsion and ofiended Art 20 (3) 
j960 Cri L J 75 ; 1959 Ker L J 65] : ILR (1959 Ker 
(P^8) ^ ^ S29:AIR 1960 Ker 29 (30) (l>t D) 

— ~ Art, 20 (3) Scope — Taking thumb impression 
of accused- Legality. 

It is implicit in the nrovisions contained in .\rt.20(3) 
thjt uidess and until there is an element of compul- 
sion there cannot be the infringement of that fuiiJa- 
mental right. 

Taking finger prints of an accused while he re- 
mains merclv pa»sive, is beyond the pale of the 
constitutionil protection. IBit where the accused is 
niade to give his finger prints under some form of 
duress, that would be hit hy Art. 20 (3) AIH 1954 

Joi Madh Pra i3. Disting. 1959 M P L I 1I8‘^-I9.59 


.Arts. 20 (3) and 13 — Testimonial compulsion — 
Direction to take thumb impression and specimen 

signature of accused — Legality - Section 2 (a) of 

.M. B. Idertification of Prisoners .Act, if void— (Evi- 
dence Act (1872). S. 73). ^ 

Article 20 (3) is not confined to the oral evidence 

of an accused person at his trial in the Court room ft 
extends to any compulsory process by which the 
accused is asked to furnish evidence against him 
through the lips or by production of a thing or of a 
document or in other modes. A direction by the Courli 

asking the accused to give his thumb imp^ression or 
specimen writing or signature amounts to asking him 

Art.^oS%tof7hr^r;stiru';ioii'. 

Section 5 of the Madhya Bharat Identification of 

empowers a Magistrate 
to direct an accused person to give his thumb impres 

with’ writing and signature for comparison 

^ against the accused 

at the trial, is repugnant to Art. 20 (3) of the Consti 

lulion and void, and the direction made by the 
Magistrate to take thumb impression and sj^imen 
3nO^I^/nl'"^ the accused is illegal. AIR 19^ ™ C 

MR 1955 Cal 'o47 n ’ Rel. on; 


be limited to what is evidence oral or documentary, AIR 1957 Mad 47. Disting. 19.57 \i p r 
according to the Evidence Act, but should cover all M P L j 347 : 1957 Jab L I 631 • IQ 57 Or\\ ’oi- ^ 
positive acts of the accused, which furnish material M^db Pra 236 : AIR IQ 57 vi'jrii » ^ , a * 

for rPJIphinfT Anc in r>riminal ^107 lAQi f^\ iT>w^ ^ yrx,r\t * ^ *13 10() 


tor reaching conclusions of facts in criminal cases. 
The specimen of the handwriting got by non-volun- 
tary positive act of the accused, cannot but l>e treated 
as amounting to self-incrimination by compulsion. 
Hence, the .specimen of handwriting compelled from 
the accused is not admissible. The words ‘to be a 
witness’ in Art. 20 (3) are not confined to compelled 
oral evidence alone, but cover documentary evidence 
as well and consistently with such liberal interpreta- 
tion compelled writing by the accused cannot be ad- 


(107, 109) (Pt C) (Prs 4. 6) (DB). 

~ Compelled written testi 
mo^ny obtained prior to trial-(Telegraph Act (ISSSL 

The protection afforded to an accused by Art oo"i'v 
in so far a,, it is related to the phrase -to be a wit 
ness is not merely in respect of testimonial compu ' 
Sion in the Court room but may extend to 
testimony previously obtainerCm ‘hi^T . 
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course of the investigation of an offence alleged to 
have been comnutted by the accused under S. 29, 
Telegraph Act, the police took out an application 
alleged to have been written by the aocused from the 
tileot one of the cases pending before the Municipal 
Magistrate, and taking the accused to a Second Class 
Magistrate, made the accused copy out that appli- 
cation in the presence of the Magistrate. This writing 
was compared with the writing on the telegraph form 
by a handwriting expert. The expert, was of opinion 
that the telegram was in the handwriting of the 
accused. 

Held, that what was sought by the prosecution was 
thatthe accused should furnish evidence to the Court; 
and the evidence which the accused was made to 
furnish must be overlooked and cannot be receiv^ 
in the case. AIR 1954 S C 300, Foil.; AIR 1950 Mad 
632, Rel. on; air 1955 Cal 247; AIR 1957 Mad 47. Not. 
foil. 1957 M P C 329 : 1957 M P L J 465 ; 1957 Jab 
L J 595 : AIR 1957 M P 73 (75) (Pr 15) (DB). 

Art. 20 (3) — Testimonial compulsion — What 

amounts to. 

The thumb impression of the accused taken by the 
police on a slip of paper which was later on produ- 
ced in Court cannot amount to testimonial compul- 
sion and therefore is not hit by Art. 20 (3) of the 
Constitution. 1957 Cr L J 73 (2) : (1958) 2 Mad L J 
427 : 1956 Mad W N 883 : AIR 1957 Mad 47 (48) 
(Pt A) (Pr 4). 

Art. 20 (3)— Evidence Act (1872), S. 73 — Accu- 
sed cannot be compelled to give his thumb impres- 
sion — (Cr. P. Code, (1898), S 342). 

A direction by the Court asking the accused to give 
his thumb-impression amounts to asking him to fur- 
nish evidence which is prohibited under Art. 20 (3). 
The accused, therefore, cannot be compelled to give 
his thumb-impression as directed by the Magistrate. 
A I R 1954 S C 300, Foil. 68 M L W 738 : (1955) 2 
M L J 468 : 1935 Mad W N 824 ; 1955 AH WR (Sup) 
126 (1) : 1956 Cri L J 1333 : A I R 1956 Mad 632 
(633) (Pr2). 

Art. 20 (3)— Taking thumb impressions of accu- 
sed — Legality. 

The thumb impressions taken by the police during 
the course of the investigation can be produced in 
Court as evidence against the accused and the same 
does not amount to testimonial compulsion. Even if it is 
assume i that the Sub-Inspector of Police and the 
Daffedar compelled the accused to give their thumb 
impressions or forcibly took their impressions on the 
sheets of paper during the course of the investigation, 
it is not hit by Art. 20 (3) of the Constitution of India 
since it does not amount to testimonial compulsion. 
ILR (19.57) Mys 177: 1958 Mad L J (Cr) 341 : 36 
Mys LJ 278 : 19.58 Cr L J 1489 : AIR 1958 Mys 150 
(181) (Pt M)(Pr35) (DB). 

• Art. 20 (3) —Compelling accused to be witness 

against himself — Direction by Magistrate to accused 
to give signature, specimen writing, thumb-impres- 
sions, etc., for comparison during course of investi- 
gation — Does not violate Art. '.iO (3) — Direction given 
before taking cognizance — Direction is justified under 
S. 73, Evidence Act — Criminal Revn. 240 of 1960, 
dated 9th August, 1960 (Pat), Overruled i A I R 1901 
S C 1808, Foil. Gulzarkhan v. State, 1962 (2) Cr L J 
84 ; 1902 B L J R 604 : AIR 1962 Pat 255 (257, 258) 
(Prs 7. 8) (FB). 

Art- 20 (3) —Scope— Direction to give specimen 

bandwriting — Legality — Obtaining of specimen 
band-writing and obtaining of thumb impression — 
Difference. 


What Art. 20 (S) of the Constitution prohibits is 
the use of compulsion in order to obtain evidence 
against the accused by the act of the accused himself 
It does not prohibit the securing of evidence by 
agencies other than the accused himself and by 

methods in which the co-operation of the aocused is 
not necessary. 

In obtaining specimen handwriting or signature, the 
co-operation of the accused is necessary. But it is not 
always for the purpose of finding evidence against the 
accused that such specimen may be used. A mere 
direction to the accused to give specimen handwrit- 
ing or signature, does not by itself contravene the 
provision of Art. 20 (3) of the Constitution. Even 
where the accused has objected, the direction will 
not contravene the provisions • of Art. 20 (3) of the 
Constitution but no action will be taken to compel 
him to furnish such specimen. In respect ol thumb, 
impressions different considerations arise. AIR 1955 
Cal 247, Rel. on ; A I R 1957 Madh Pra 100, Distlng. 
1958 Rai L W 376 : ILR (1958) 8 Raj 856 : 1960 

CrL J 1000 : AIK 1960 Raj 184 (184, 185) (Prs 4. 6) 
(DB). 


7. Evidence Act. S. 132 — Validity of. 

'Art, 20 (3) Witness called to witness box, sworn 
and questioned about relevant facts — Whether his 
obligation to slate truth as a witness on oath can be 
equated with compulsion. See Evidence Act (1872), 
S. 132. 1963 (2) CrLJ 475 (Orissa). ^ ^ 


Art. 20 (3) -Scope— Evidence Act (1872), S. 132 

—Companies Act (1913), S. 185—Proceedings under, 
against managing director —Criminal proceedings in 
respect of same subject matter also pending against 
managins director — Recording of evidence of 
managing director in proceedings under S. 185 — 
Adjournment of proceedings till after decision of 
criminal case in view of Art. 20 (3), if can be claimed 
by managing diiector —Managing director if ‘com- 
pelled to be a witness against himself’. 

Held, on facts that the respondent could not claim 
the privilege under Art. 20 (8) of the Constitution in 
proceedings under S. 185 of the Companies Act, 1913. 
Those proceedings did not partake of the character of 
criminal prosecution and he was not an accused 
person. He was not being subjected to a compulsion 
to make any statement and it was within his option to 
offer or not. As a witness, he could not claim protec- 
tion beyond what was contained in the proviso toS. 132 
of the Evidence Act. The appropriate time when the 
privilege could be claimed was after the question was 
put and not in advance of the examination. The privi- 
lege of silence was restricted to real dangers and not 
to remote possibilities. The protection against self- 
incrimination confines itself to a person accused of an 
offence and does not include the cases of witnesses. 
The privilege under Art. 20 (3) can also be waived by 
a person accused of an offence. 

A witness has no privilege beyond the immunity 
conferred by S. 132 of the Evidence Act, but even if 
he has any, that privilege cannot be claimed and 
allowed before he takes nis stand, and before the 
question, whether incriminatory or otherwise, is con- 
sidered by the Court in the light of tfte surrounding 
circumstances. It has to be rtmembered that the privi- 
lege is in thenatureof a prohibition against involuntary 
subjection to questions. The emphasis is on a compul- 
sory disclosure of a guilt by an accused in a criminal 
matter and the right does not extend to a proceeding 
which does not involve punishment for the commis- 
sion of a crime. 64 Punj L B 296 : ILR (1962) 1 Punj 
468 : (1962) 32 Com Cas 125 : 1962 (1) Cr L J 451 : 
ILR (1962) 1 Punj 468: AIR 1962 Punj 101 (107. 
110) (Pt A) (Prs 17, 18. 34, 35. 36). 
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8. Unreasonable searches and seizure. 

■Art. 20 (0) -Scope -Notice of reassessment under 
“S. 11-A, C. P. and Herat Sales Tax Act and also notice 
of prjsecution —Seizure and detention of assessee's 
account books — Legality. See Sales Tax — C. P. and 
Berar Sales Tax Act (21 of 1947), S. 24. ILR ( l958) 
Bom 961. 

*9. Confessions of accused obtained 

under pressure. 

• — — Art. 20 (3) — S. 27 of the Evidence Act (1872)— 
^ aliditv — SeU-'.ncriminatory information given by 
accused without compulsion — S. 27, Evidence Act, 
<loes not infringe Art. 20 (3) in such case. State of 
Bombay v. Kathi Kalu Oghad. 1961 B L J R 840 : 
1961 All L J 936 : 1961 All W R (HC) 736: 1961 
All Cr R 416 : (1962) 1 S C A 429 r 64 Bom L R 240 : 
1961 (2) CrL 1856 : (1911) 2 Ker L P 378 : 1961 Ker 
LT(SC) 74 : (1962) 3 S C R 10 :(1963) 1 SCj 195: 
1965 Madh L J (Cri) 97 : AIR 1961 S C 1808 (1815, 
1816, 1820) (Pt B) (Prs 13. 36) . 

• ;Art. 20 (3) -Accused making statement while 
'*n police custody voluntarily. 

An accused person cannot be said to ha\ e been 
compelled to be a witness against himself simply be- 
cause he made a statement while in pilice custody, 
without anything more. The mere qutslioning o( an 
accused person by a police olficer, resulting in a 
voluntary statement, which ntay ultimately, turn out 
to be incriminatory, is not compulsion. State of Bom- 
Oiy V. Kathi Kalu, 1963 Mad L J (Cri) 97 : 1961 (2) 
CriLJ 856: (1963) 2 Ker L R 378 : 1961 KcrL T 
:S C) 74 : 1961 BL 1 R 810 : 1961 All L J 936 i (1962) 
3 SCR 10: 1961 All W R (HO 736: (1962) 1 
S C A 429 : 1961 All Cri R 4)6 : 6 4 Rmn L R 240 ; 

^ 1963) 1 S C 1 195 ; .MR 1961 SC 1808 ( 1819 1820) 
'rtA)(Pr32). 

® Art. 20 (3) — .\pplicability — ( Criminal R. C. , 
S. Kid). 

Sub.elause i3 of .Art. 20 does not apply at all to a 
case where the confession is made without any 
inducement, threat or promise. It is true that a re- 
tracted confe.ssion has only little value as tlie basis 
for a conviction, and that the confession of one 
accused is not evidence against co-accused tried 
jointly for the same oflence. but can only be taken 
i nto consideration against him; but this deals witli its 
probative value and has nothing to do with any re- 
pugnancy to the Constitution. Kalawati v. State of 
II. P., 1953 S C.J 144: 19.53 Cri L J 668 : 1953 SCR 
546 : 1953 Mad SV N 219 : 1953 S C .\ 660 : 1953 

All \V R (Sup) 52 ; A I R 1953 S C 131 (132) (PtB) 
(PrS). 


Art. 20 (3) — Scope — N’oluntary confession or 
admission — H prohibited. 

Clause 1.3) of .Art. 20 imposes a ban against com- 
pelling a person accused of any ofience to hu a wit- 
ness against himself. 3 iiis ban is against compulsion; 
it does not forbid voluntary contession or admis- 
sions. If a person accused of an ollence makes a con- 
fe.ssion or admission of guilt of his own accord and 
without any compalsion or coercion, his statement is 
admissible agiinst him as proof of his guilt. A I R 
I960 All 323 (329) (pt R) (Pr 29). 

® ~ Art. 20 (3) -Scope — Ss. 161 and 182, Crimiaal 
♦ I conflict with .\rt. 20 162 applies 

to and bars use of statements leading to discovery of 

under the section no witness cm be com- 
pelled to give answers which may expose him to 
or to a penalty or forfeiture no inveslig jting 
otpeer can compel an accused to be a witness against 
bunself. iiee Criminal P. C. 1898). S. 101. i960 Cri 
L J 1 ; A I R 196J All 1 (FB). 

iVoI. 4.J Fn. D. 13. 
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Alb 20 (3) — Evidence Act (1872) S. 27 — Dis- 
coveries, result of compulsion— Admissibility— Effect 

of Art. 20 (3) — Meaning of ‘to be a witness*. See 
Evidence Act (1872). S. 27. A I R 1958 All 293. 

.Vrt 20 (3) —Applicability — Conditions. 


The conditions requisite for the applicatior of the 
provisions of Art. 20 i3> are : (1) that the person was 
accused of an offence. (2' that he was compelled to be 
a witness, and (3) that he was compelled to be a 
witness against himself. 

Where on information conveyed to him bv the 
village Mukhia the Sub Inspector of Police* had 
a ready come and arrested the accused, and the facts 
oi the case disclosed that the accu.sed was compul 
s^only subjected to treatment which furnished evi. 

dence of discovery of the dead body at his instance- 

Held, that the evidence of discovery of the dead 

body at the instance of the accuved was hit by the 
provisions of Art. 20 Fi’ of the Constitution. 1957 
Cri L I 411 : 1958 All L f 339 : 1957 All W R (HO 
114 1 AIR 1957 All J97 (203) (Pt B) (Pr27}(DB). 

;Ai l. 20 (3) -Testimonial compulsion -Protection 
against — Extent of. 

J'he protection against testimonial compulsion, 
long as the fact discovered is the outcome of com 
pu sio.i e.verci-ed on the accused e.vtends to con- 
pcdled testimony previou>ly obtained outMcle Couit 

and to Its being deposed to in Court by any person 

other than the accused himself. A 1 H 1954 S C 300 

Rel. on. 1957 Cri L .1 431 : 1957 All L ) 330 ■ 1957 

All W R (HC) 114 : .\ I R 1957 Ail 197 203) (Pt D) 
(pr 26) (DR) ^ 

" Art. 20 (3)— Accused not to be compelled to pro 
duce incriminating evidence - Evidence of compul 
Sion — No presumption — (Evidence \tl 
S. J 14) ' 

The contention tliat the recovery of blood-tained 

articles from the box of the accused and the handing 
over of the karauh by the accused would amount to 
a compelled jiroduction of incriminating evidence 
and as such it amounts to an infringement of the 
lundamtntal right under Art. 20 ,3; cannot h, nccept 
ed. when there was not only cviJe.ace that (he 
accused was compelled to produce the incriminating 
articles, but there was not even a suggestion to th 
ellect unywheto i., the evidence or the cr o,' 
exanrinat.on of witnesses. No i.resnn.ption of con,: 
pnlsnn can he raiseJ in every ca-e wtiere the ah ini.s- 
■Sion of evidence has mt been c.vpre.ssly exclnd,. 1 l)v 

statute S'.ch as bs 2.0 and 2f> Evident .-let, which 

cspressly e.vc nde^ from evidence a confes., ion made 

by the accused before the police, lo assu ne compul! 
MOn in all cases wli-irc iecov“r\' of mcriniin tHncr 
art.c es is made during the course 'of anv iie.e.tig'.i m 
would be to b.-ush aside a verv ^trony V»rr n. , T 
evidence, and tills could not l.ave been the intern ton 
of rarners of the Constitution in iram.ng 20 
t, i . .A 1 n 1 Jo4 8 L oUO. Considered. 1955 r Vi i i 
MH ; I R 1955 All ,367 (369) tPr 11) (Jl!; ^ ^ 

— — .\rt. 20 (3) -- Scope and clfect of — Evi-lence 
admissible under S. 27, Evidence Act-When it is n! 
barred under Art. 20 i3,'. See Evidence \ct K?" i 

(Mb ^ Aniih Pra oil’ 



Cri L J 1429 : 1960 Nag L j .3 W • r n ! > n 
664 : A I R 1900 Rom 4SS (4S9. "oo'^Pt A) (p) 
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—Art. 20 (3)— Testimonial compulsion^Evidence 
Act (1872), S. 27 — Statement by accused in police 
custody admitted in evidence under S. 27 — Fact of 
prolonged interrogation by police not enough to 
attract Art. 20 (3). 

So far as statements admitted under S. 27i Evidence 
Act, are concernedt there must have been ‘compul- 
sion' of the accused concerned, to make Art. 20 (3) 
applicable. Mere repeated and prolonged questioning 
of the accused by the police, resulting in a voluntary 
statement which has ultimately turned out to be in- 
criminatory, is not ‘compulsion’, so as to attract 
Art. 20 (3) to the statement. AIR 1901 S C 1808, Rel. 
on ; A I R 1960 Bom 488, held impliedly overruled by 
S C decision. (1963) 4 Guj L R 543 : 1963 (2) Cri L J 
16 : A I R 1963 Guj 159 (160) (Pr 22) (DB). 

Art. 20 (3)— S. 27, Evidence Act— Validity. 

The information furnished by an accused person 
after his arrest to the Investigating Odicer which 
leads to the discovery of articles under S. 27 of the 
Evidence Act is admissible in evidence and does not 
in any way offend Art. 20 (3) of the Constitution of 
India. Section 27 of the Evidence Act is not repug- 
nant to Art. 20 (3) ol the Constitution of India and 
does not stand abrogated by Art. 13 of the Constitu- 
tion of India. 1958 Mad L J (Cri) 341 : 1 L H (1957) 
Mys 177 : 36 Mys L J 278 s 1958 Cri L J 1489 : A I R 

1958 Mys 150 (170) (Pt I) (Pr 22) (DB). 

Art. 20 (3) — Scope— Testimonial compulsion — 

Statement by accused — No evidence to show that he 
was compelled by police to throw stone - Effect. See 
Evidence Act (1872), S. 27. 1959 Cri L J 353 : A I R 

1959 Orissa 33 (DB). 

• Art. 20 (3) — Scope — Evidence leading to dis- 

covery— No compulsion by police— Evidence not hit 
by Art. 20 (3). See Evidence Act (1872), S. 27. I960 
Cri L J 847 : A I R 1960 Punj 294. 

Art. 20 — Evidence Act (1872), S. 27 — Scope — 

Section not repugnant to Art. 20 (3) — Information 
leading to discovery — Presumption. See Evidence Act 
(1872), S. 27. AIR 1955 Raj 147. 

ARTICLE 21 
SYNOPSISI 

(Constitution of India, Art. 21), 

1 . Scope of the Article. 

(a). Power of Court under the article. 

2. “Life”. 

3. ‘‘Deprivation” of personal liberty. 

4 . This Article and Art. 19. 

(a) . Laws affecting personal liberty — > Court’s 

power to question their validity under 
Art. 19; 

(b) "Personal liberty”. 

5. This Article and Art. 22. 

6 . “procedure established by law.” 

(a) Illustrative cases. 

7. Preventive detention. 

1 . Scope of the Article. 

(a). Power of Court under the article. 

1. Scope of the Article. 

0 Art. 21— Privileges of Legislature— Power of 

Legislature to commit citizen for contempt on general 
warrant — Whether such power is subject to Art. 21. 
Bee Ibid. Art. 194 (3). AIR 1965 S C 745. 


• — Art. 21— Validity of Defence of India Act and 
hules cannot be questioned on ground of violation of 
fundamental rights under Arts. 14, 21. 22, during 
operation of Presidential order under Art. 359— See* 
Ibid, Art. 359. 1964 (1) Cri L J 269 : AIR 1964 S C 
381, 

• Art. 21 — Presidential Order suspending en- 

forcement of rights under Arts. 14, 21 and 22 during 
period of emergency — By indirectly validating laws 
in infringement ol Arts. 14, 21 and 22, the Order 
does not become a fraud on powers under Art. 359. 
See Ibid, Art. 359 (1). AIR 1964 S C 381- 

® Art. 21 — Validity of Drugs and Magic Reme» 
dies (Objectionable Advertisements) Act (1954), S. ft 
—Contravenes Arts. 21 and 31 of the Constitution- 
Held invalid. See Drugs and Magic Remedies (Objec- 
tionable Advertisements) Act (1954), S. 8 . i960 CriLl 
735 : AIR I960 S C 554. 

• Arts 21 and 32 — Right to personal liberty — 

Violation of by private individual — Remedy under 
Arc. 32, if available. 

Violation of the right to personal liberty by a 
private individual is not within the purview o£ 
Art. 21. Therefore a person whose right to personal 
liberty is infringed by a private individual must seek 
his remedy under the ordinary law and not under 
Art. 32. Smt. Vidya Verma v. Dr. Shiv Narain Verma,. 
1956 Cri L J 283 : 1956 All W R (H C) 168 : 1956 
Nag L J 200 : 1956 AH L J 156 : 1956 S C A 357 : 
1956 BLJ R 133: (1955) 2 S C R 983 : (1956) S C > 
121 : AIR 1956 S C 108 (109) vPt A) (Pr 7). 

• Art. 21 — provision made in, by constitutioi> 

—Protection against infringements by executive or 
individuals. 

Per Patanjali Sastri J. — It is a misconception to 
think that constitutional safeguards are directed 
against individuals. They are as a rule directed 
against the State and its orgaus. Protection against 
violation of the rights by individuals must be sought 
in the ordinary law. Article 21 is not designed to 
afford prolect’on against infringements by the exe- 
cutive or individuals. The insertion of a declaration 
of Fundamental Rights in the forefront of the Con- 
stitution, coupled with an express prohibition against 
legislative interlerence with these rights (Art. 13> 
and the provision of a constitutional sanction for the 
enforcement of such non-interference by means of a 
judicial review (Art. 32), is a clear and emphatic 
indication that these rights are to be paramount to 
ordinary State-made laws. A. K. Copalan v. State of 
Madras, (1950) 2 Mad L J 42 i 63 Mad L W 638 : 

1950 S C J 174 : 51 Cri L J 1383 : 1950 S C R 88 : 

1951 Mad W N (Cri) 127 : AIR 1950 S C 27 (74) 
(Pt U) (Pr 115). 

Art. 21 — Drugs Act (1940). S. 25 -Constitutional 

validity — Procedure prescribed by S. 25 preserved 
the basic right of accused to defend himself and 
hence does not contravene Art. 21 of the Consti- 
tution — But strict adherence to that procedure is 
necessary. See Drugs Act (1940), S. 25. 1958 Cr L Jf 
1453 : AIR 1958 All 865. 

Art. 21 — Scope — Cr. P. Code (1898), S. 537 — 

If void as contravening Art. 21— (Cr. P. Code (1898)^ 

S. 537). 

Article 21 is not intended to be a consUtutional 

limitation upon the powers of the Legislature other- 
wise conferred by the Constitution. Its object is 
simply to serve as a restraint upon the executive so 
that it may not proceed against the life or personal 
liberty of an individual, save under the authority of 
some law and in conformity with the procedure laid 
thereunder. There is nothing in the Constitution 
which provides that the Legislature has got no 
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power to make provision if some irregularity is 
committed in the procedure laid down for the trial. 
In absence of any such limitation it was open to the 
Legislature to enact S. 537, Cr. P. Code, and provide 
therein that in case of certain irregularities the trial 
should not be vitiated if there is no prejudice to the 
accused. What the Constitution has guaranteed under 
Art 21 is that no person shall be deprived ot his 
life and personal liberty except in accordance with 
the provisions of law. S. 537, Cr. P. Code does not 
in any way contravene Art. 21 of the Constitution 
and is perfectly valid. 1956 All L J 748 : AIR 1956 
All 462 (463)(PtB)(Pr 7). 

Arts. 21 and 22*“Contravention of— (Influx from 

Pakistan (Control) Act (1949), S. 7). 

Where a person i'J arrested in enforcement of the 
direction in an order under S. 7 of the Act (,23 of 
1949) for the purpose of removal from India and he 
is informed of the order of the Government at the 
time of the arrest, Arts. 21 and 22 of the Constitution 
are not violated as Art. 21 does not apply to the 
case and as there is a subitpntial compliance with 
the provisions of Art. 22. Cr. Appln. No. 706 of 1951 
(Bom) and AIR 1951 All 257, Rel. on. 1954 Cr L J 
602 : AIR 1954 Bhopal 9 (16) (Pt J) (Prs 44, 45). 

“—Arts. 21 and 31 (1) — The principle had been 
enshrined as the "fundamental rights” of a person, in 
two articles, namely Art. 21. relating to life and per- 
sonal liberty and Art. 31 (!', relating to property. No 
logic was, required to assert that confiscation of goods 
seized from possession of a person was deprivation of 
his property within tlie meaning of Art. 31 (i) aIR 
1956 5C 17 and AIR 1954 SC415, Pel. on. 6S Cal \VN 
383 : 1965 (2) Cri L J 477 : AIIM9G5 Cal 507 (515) 
(Pr 38) (DB). 

• Arts. 21 and 22— Arts. 21 and 22 do not exempt 

members of either House of Legislature and apply to 
all. See Ibid, Art. 1U5. AIR 1952 Cal 632 (5B). 

• Art. 21— Mysore Special Criminal Courts Act 

(24 of 1942) whether offends the provisions of this 
Article and is therefore void. See Mysore Specid 
CrimiLal Courts Act (24 of 1942). AIR 1951 Mys 72 
(FB). 

Art. 21 — Validity of Abducted Persons (Recovery 

and Restoration) Act, 1949 — Act whether consistent 
with provisions of Art. 21. See Abducted Persons 
(Recovery and Restoration) Act (1949), S. 1. AIR 1954 
Punj 145 (DB). 

1 (a). Power of Court under the article. 

9 Art. 21 — Ordinance prescribing soecial proce- 

dure for trial of offence — Constitutional validity of, 
whether can be questioned by Courts otheiwise ihan 
under this article. See Ibid, An. 14. AIR 1952 S C 
123. 

• — Arts. 21, 22— Scope — Duty of Court in inter- 
preting the Articles* 

Per Rose J. — Arts. 21 and 22 confer a fundamental 
right and give a fundamental guarantee. It is there- 
fore the duty of the Court to see that the right is 
kept fundamental and that the fullest scope is given 
to the guarantee. It is the duty of the Court to 
ensure that the right and the guarantee are not 
rendered illusory and meaningless. Therefore, wher- 
ever there is a scope for difference of opinion on a 
matter of interpretation in this behalf, the inter- 
pretation which favours the subject must always be 
used because the right has been conferred upon him 
Jind it is the right which has been made funda- 
mental, not the tetters and limitations with which it 
may be circumscribed by legislative act'on. Krishnan 
V ^tate of Madras, 1951-2 Mad L J 105 i 1951 S C j 
453 : 52 Cri LJ 1103 : 6l Mad L W 945 : 1951 SCR 
621 : AIR 1951 S C 301 (309) (Pt H) (Pr 43). 


—Art. 21-CriminaI P. C. (1898), S. 151-Discretion 

of police — High Court can go into the matter. See 
Criminal P. C. (1898), S. 151. 1965 (1) Cri L J 413 : 
A I R 1965 All 161. 

Art. 21 — Personal liberty — Deprivation of — 
Duty of High Court — (Displaced Persons (Compen- 
sation and Rehabilitation) Act (1954), S. 30). 

Unless some provision of a valid substantive law 
empowers the authority concerned, no citizen can be 
deprived of his personal liberty, and the High Court 
has been entrusted by the Constitution with tlie res- 
ponsible task of jeolously checking breacdie'' of the 
said rule. 

The warrant of arrest issued against a displaced 
person, before the amendment of 1959 of (lie Dis- 
placed Persons (Compensation and Rehabilitation! 
Act was for the amount due on account of lantl 
revenue and purported to have been issued under 
S. 69. Punjab Land Reveruje Act. The record showed 
that this amount consisted of various items inclutling 
ta.cavi loans for which no ’varrant of arrest could be 
issued under S. 30 of the Displaced Persons (Compen- 
sation and Rehabilitation) Act. 

Held, that tlie warrant of arrest was liabh to be 
quashed. A I R I96() Punj ] 55 (156, 157) (Pr 3). 

2. “Lire*. 

• Art. 21— ’Life’ and ‘personal liberty’. 

Per Majority.— The word ‘life’ in Art 21 meacv not 
merely the right to the ofwjtinuaiice of a pcrson'.s 
animal eio.stencc, but a right to the possession of each 
of his organs — his arms and legs, etc. 

Per Subba Rao and Shah, fj.— The light of personal 
liberty in Art. 21 may be defined as a right of an in- 
dividual to he free from restrictions or encroachments 
on his person, whether those restrictions or encroach- 
ments are directly imposed or indirectly hrought 
about by calculated iiurasures. Kharak Singh v State 
ofU. P., 1963 All L I 711 I 1963 .2)^1.7 329: 
(19641 2 S C J 107 1 (1964) 1 S C R 332 : A I R 1963 
S C 1295 (1302. 1306) (Pt I) (Pis 17, 31). 

• — ^rt. 21 — Supreme Court Rules (1950),' O. 4-A, 
B- 24 — Rule 24 is not discriminatory so tar as the 
precincts of SupremeCourt are concerned and does not 
infringe Art. 14 of Cori'^titution — So also it does not 
infringe Arts. 19 and 21 — It is in interest of general 
public to exclude touts from precincts of Supreme 
Court- W'ord ‘life’ in Art. 21 does not include liveli- 
hood. See Supreme Court Rules. O. 4-.'\, R 24 \IR 

1960 SC 932. 

• Art. 21— Right to live. 

The right to live, though the most fundamental of 
all, is also one of the most difficult to define and its 
protection generally takes the form of a declaration 
that no person shall be deprived of it save bv due 
process of law or by authority of law. A. K. Copalan 
V. State of Madras. 1950-2 Mad L J -^2 : 63 Mad L 'V 
638 : 1950 S C J 174 : 51 Cri L J 1383 : 1950 Mad 
W N 495 : 1950 S C R 88 : 1950 Mad \V NiCri) 127: 

A I R 1950 S C 27 (71) (Pt Z) (Pr 106). 

3. “Deprivation” of personal liberty. 

• -Art. 21— U. P- Police Regulations, Regn. 236. 

Cl. (a)— Secret picketing of house of suspect — Per. 
sonal liberty of suspect how far affected or nre- 
judiced. 

Per Majority —In respect of the provision contiinetl 
in Cl. (a) of Regn. 236 of the U. P. Police R'-gulations, 
namely, secret picketing ot the houses of suspects,’ 
there is no substance in the submission, that if the 
suspect does come to know that his house is being 
subjected to picketing, that might affect his inclina- 
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tion to move about or that in anv event it would pre- 
judice his ‘personal liberty’. In dealing with a funda- 
mental right such as the right to free movement or 
personal libercy, that only can constitute an infringe- 
ment which is both direct as well as tangible. 

Per Subba Rao and Sbah, Jf. — The scientific 
methods used to condition a man’s mind are in a real 
sense physical restraints, for they engender physical 
fear channelling one’s actions through anticipated 
and expected grooves. So also the creation of condi- 
tions which necessarily engender inhibitions and fear 
complexes can be described as physical restraints. 
Further, the right to personal liberty takes in not 
only a right to be free from restrictions placed on his 
movements, but also free from encroachments on his 
private life. Kharak Singh v. State of U. P., 1963 All 
L J 711 I 1963 (2) Cri L J 329 ! (I964i 2 S C J 107 : 
(1964) 1 S C R 332 ; A I R 1963 S C 1295 (1300, 
13^. 1306) (Pt C) (Prs 11, 31). 

0 - — Alt. 21 — “Deprivation” of personal liberty 
whether includes restriction on movement. See Ibid, 
Alt. 19 (1) (d). A I R 1950 S C 27. 

Art. 21 — Hindu Marriage Act (1955), Ss. 13 (1) 

(iv), 21 — Court has no power under Civil P. C. or 
Evidence Act or under Hindu Marriage Act to compel 
party to undergo medical examination — Medical 
examination even by mere questioning would be inter- 
ference with personal liberty as much as the drawing 
of blood or personal examination of the body would 
be. See Hindu Marriage Act (1955), S. 13 (1) (iv). 
AIR 1963 Guj 250. 

Art. 21 — Criminal P. C. (I898h S. 497 — Bail 

given on Saturday — Release of prisoner on Monday 
— Detention continued on Sunday is illegal. 

When a bail order releasing a prisoner is passed, 
the order must be given immediate effect. Where the 
arrested person has furnished the required sureties 
or is prepared to sign the bail bond there is no reason 
tor detaining him longer than absolutely necesssry 
and the detention on Sunday and his release on 
Monday is quite against the order of a Court granting 
bail on Saturday and is illegal. (1956) 1 Mad L J 
469 : 1956 Mad W N 197 : A I R 1956 Mad 639 (639) 
(Pr 3). 

4- This Article and Art. 19. 

{a\ Laws affecting personal liberty — Court’s 
pow’er to question their validity under 
Art. 19. 

(b). “Personal liberty”. 

4. This Article and Art. 19. 

• Arts. 21 and 19 — Law w^hich authorises depri- 

vation of personal liberty does not fall within pur- 
view of Art. 19 — Its validity deoends on its com- 
pliance with requirements of Ar^. 21 and Art. 22. See 
Ibid, Art. 19. AIR 1951 S C 270 (SC). 

• Art. 21 — Right to life and personal liberty 

whether absolute — Limits on tundameiiial rights 
provided for in Arts. 19, 21 aad 22- 

Per Das, J. — Article 21 gives protection to life and 
personal liberty to the extent therein mentioned. It 
does not recognise the right to life and personal 
liberty as an absolute right but delimits the ambit 
and scope of the right itself. The absolute right is by 
the definition in that article cut down bv the risk of 
its being taken away in accordance with procedure 
established by law. It is this circumscribed right 
which is substantively protected by Art. 21 as against 
the executive as well as the Legislature, for the 
Constitution has conditioned its deprivation by the 
necessity for a procedure established by law made by 
itself. While sub-cls. (2) to (0) of Art. 19 have put a 
limit on the fundamental rights of a citizen, articles 


21 and ^2 have put a limit on the power of the State 
given under Art. 240 read with the legislative lists. 
Under the Constitution the life and personal liberty 
are balanced by restrictions on the rights of the 
citizens as laid down in Art. 19 and by the checks 
put upon the State by Arts. 21 and 22. A. K. Gopalan 
V. State of Madras, 19.50 Mad W N (Cri) 127 ; (1950) 
2 Mad L J 42 : 63 Mad L W 638 : 1950 SCI 174 i 
51 Cri L J 1383 : 195 0 S C R 88 i A I RJilSO S C 27 
(120) (Pt V) (Pr 242). ^ 


• Arts, 21 and 19 — Constitution, recognition by, 
of personal liberties. See Ibid, Art. 19. AIR 1950 
S C 27. 

• — “Art. 21 — Interpretation of — Article 19 gives 
list of individual liberties while Arts. 20-22 primarily 
deal with pen%l or other laws. See Ibid, Art. 19. 
AIR 1950 S C 27. 


9 Art. 21 — Article 19 is a separate complete 
article. 

It is improper to read Art. 19 as dealing with the 
same subject as Art. 21. The protection given by 
Art. 21 is very general. It is of “iaw”. The legislative 
restrictions on the law-making powers of the Legis- 
lature are not prescribed in detail as in the case of 
rights specified in Art. 19. Therefore Art. 19 should 
be read as a separate complete article. A. K. Gopalan 
V. State of Madras, 1950 Mad W N (Cri) 127 : ( 1950) 
2 Mad L J 42 : 63 Mad L W 638 : 1950 SCI 174 : 
51 Cri L J 1383 : 1950 S C R 88 : A I R 1950 S C 27 
(37) (Pt N) (Pr 12). 

• Arts. 21 and 19 — Articles 21 and 19 are not 

complementary to each other. See Ibid, Art. 19. AIR 
1950 SC 27. 

Arts. 21 and 19 —Article 19 (1) (d) whether con- 
trolled by this article. See Prevention of Food Adul- 
teration Act (1954), S. 13(5), Proviso. AIR 1962 
Guj 44 (DB). 

Arts. 21 and 19— Scope of this article and Art. 19 

—Effect of this article — ‘Procedure established by 
law,” meaning of —Deprivation of personal liberty in- 
volved in detention under Preventive Detention Act- 
Arts. 21 and 22 and not Art. 19 deals with the matter 
— Detention Act not in contravention of these Arti- 
cles is not void under Art. H (2^— Person under- 
going trial for substantive offence or convicted— 
Order for his detention is not illegal. See Preventive 
Detention Act. ILR 29 Pat 502 

9 Arts. 21 and 19 — Provisions of Art. 19 are 

subject to provisions of Art. 21. See Ibid, Art. 19. 
AIR 1952 Punj 309 (FB). 

[Reversed on another point in AIR 1953 S C 10.] 


4 (a). Laws affecting personal liberty — 
Court’s power to question their 
validity under Art. 19. 

9 Arts. 21 and 19— Abducted Persons (Recovery 

and Restoration) Act (1949), Preamble — .Act is not in- 
consistent with Art. 19 (1) (d) and (e) and Art. 21 See 
Abducted Persons (Recovery and Restoration) Act 
(05 of 1949), Preamble. 1952 S C J 664 i AIR 1953 
S C 10. 

Arts. 21 and 19 — Deprivation of personal liberty 

under Statute by preventive or punitive detention— 
Constitutionality of Statute if can be challenged on 
ground of inlringement of Art. 19. See Ibid, Art. 220. 
A I R 1955 All 193 (DB). 

Arts. 21 and 19— Externment under S. 17, Assam 

Opium Prohibition Act falling within scop3 of Art. 21 
—It would be opsn to citizen to contend that 
impugned legislation should be examined in light of 
tests laid down by Art. 19 (5) — See Ibid, Art. 19. 
AIR 1951 Assam 106 (DB). 
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4 ;b). ‘'Personal liberty.” 

• Arts 21 and 19 (1) (d) — U. P. Police Regula- 

tionsi Reg. 230. cl. (b) —Domiciliary visits —Meaning 
of — Such visits do not affect fundamental right 
under Art. 19(1) (d) but they affect personal liberty 
contemplated by Art. 21. See Ibid, Art. 19 (1) (d). 
AIR 1963 S C 1295. 

• Arts. 21 and 19 (1) (d) — Freedom of move- 

ment and personal liberty— Scope of these provisions 
—Their relation inter se — ‘ Personal liberty,” mean- 
ing of. See Ibid, Art. 19 (D (d). A I R 1963 S C 
1295. 

• Arts. 21 and 19 (1) (d) — U. P. Police Regula- 

tions, Reg. 236, cIs. (c), (d ' and e) — Keeping watch 
on movements — No invasion oi the freedom guaran- 
teed by Art. 19 (L) (d)— Art. 21 does not also apply 
to the case. See Ibid, Art. 10 (1) ^d^. AIR 1963 SC 
1295. 

• Art. 21— Per Subba Rao and Shah J f . (in their 

concurring iudgment)— The right of personal liberty- 
in Art. 21 may be defined as the right of an indivi- 
dual to be iree from re'-trictions or encroachments on 
his person whether those restrictions or encroach- 
nnents are directly imposed or indirectly brought 
about by calculated measures. Kharak Singh v State 
of U. P., 1983 (2) Cri L | 329 : 1963 All L i 71 1 : 
(1964) 2 S C 1 107 : (1964) 1 S C R 332 : AIR 1963 
SC 1295 (1305, 1306) {Pt I) (Pr 31). 

® ■■ Art. 21 — “Personal liberty” connotation. See 
Ibid, Art. 19. AIR 1950 S C 27. 

• Art. 21— “Personal liberty,” meaning of. 

Per lazi Ali> J. — The expressions ‘personal liberty" 
..and ‘personal freedom’ have a wider meaning and 
also a narrower meaning. In the wider sense, they 
include not only immunity from arrest and detention 
hut also freedom of speech, freedom of association, 

etc. In the narrow sense, they mean immunily from 
arrest and detention. The juristic conception of 
‘personal liberty,’ when these words are used in the 
sense of immunity from arrest, is that it consists in 
freedom of movement and locomotion. 

Per Patanjali Sastri J. — Whatever may be the 
generally accepted connotation of the expression 
"•personal liberty”, it is used in Art. 21 in a sense 
which excludes the freedoms dealt with in Art. 10, 
Thus personal liberty in the context of Part III of 
the Constitution is something distinct from the free- 
dom to move freely throughout the territory of 
India. 

^ Per B K. Muklierjea, J. — In ordinary language 
‘persona! liberty’ means liberty relating to or con- 
cerning the person or body of the individual and 
'personal liberty’ in this sense is the antithesis of 
physical restraint or coercion. ‘Personal liberty’ 
means a personal right not to he subjected to impri- 
•sonment arrest or other physical coercion in any 
manner that does not admit of legal justification. 
Phis negative right of not being subjected to any 
form of physical restraint or coercion constitutes the 
essence of personal liberty and not mere freedom to 
move to any part of the Indian territory. In the 
Indian Constitution the expression 'personal liberty* 
has been deliberately used to restrict it to freedom 
from physical restraint of a person by incarceration 
or otherwise. A. K. Gopilan v. State of Madras, 
1930 Mad \V N (Cri) 127: (1950) 2 Mad L J 
d2: 63 Mad L 638: 1950 SCJ 174: 51 Cri 
L ] 1383 : 19.50 SCR 88 : AIR 1950 S C 27 (53, 70. 

97) (Pt \V) (Prs 59, 105, It7, 17S). 

Art. 21-Passport Act (1920). S. 3 — Expression 

personal liberty’ in Art. 21— Includes freedom of 
Indian citizen to go abroad — Restriction on re-entry 
without passport -Implies right ti obtain passport — 


Union cannot refuse to issue it in absence of any 
law to the contrary. 

The compendious expression 'personal liberty’ used 
in Art. 21 includes in its ambit the right to go abroad; 
and a person cannot be deprived of this right except 
according to procedure established by law as laid 

down in Art. 21. A I R 1950 S C 27 and AIR 1963 
S C 1295 and (1958) 357 U Sllf, Rel.on. Thus 
Art. 21 recognises and protects the right of every 
citizen to personal liberty, of which he cannot be 
deprived 'except according to procedure estbblished 
by law ' In the absence of any law to the contrary, 
an Indian citizen has a light to obtain a passpoit 
w'hich is necessary for the exercise of hi? right to go 
abroad, which right is clearly a part of the personal 
liberty. 67 Bom L R 544 : 1965 Mah L J 834 : AIR 
1966 Bom 54 (60, 64) (H D) (Prs 19, 32). 

5. This Article and Art. 22 

• Art. 21 — .\rticle wh.thcr supplemental or 

exclusive. 

.Art. 21 has to be read as supplemented by Art. 22. 
The proper mode of construction will be that to tlie 
extent the pr'cedure is prescribed by Art. 22 (lie 
Njme is to be observed otherwise Art. 21 will apply. 
A. K. (Jopalin \-. State of Madras, 1950 .Mad U' N 
(Cri) 127 : (1950) 2 Mad E | 42 : (iJ Mad L VV 6'S 
195()S(:|174: 51 Cri L I 1383 : 1950 S C R SS 
AIR 1950 8 C 27 (40. 41) (Pt /X') iPr 22.) 

6. ■' Procedure established by law.” 

(a) Illustrative cases. 

6. “Prneedure established by law.’’ 

• Art. 21 — Law’ — Meaning — Piinciples of natu- 

ral juslice not covered — Prevention of Corruption Act 
(1947), S. 4— Not unconstitutional as S. 4 lays down 
■procedure established by law’ within .Art. 21. 

The word ‘law’ in Ait. 21 refers to law made by 
the State and not to positive law or law in the abs- 
tract sense. ‘Procedure established by law’ means 
procedure establi*hed l)y law made by tlie State, 
tiiat is to say, by the Union Parliament or the Legis- 
latures of the States. S. 4 of the Prevention of Cor- 
ruption Act, 1047, has been enacted by Parliament 
and, therefore, it must be held that what it lays 
down is a procedure established by law. The cons- 
titutionality of S. 4. therefore, cannot be questioned 
on the ground that it went against the provisions of 
Art. 21 of the Constitution. A I R 1930 S C 27. Pwl, ' 
on. Ram Chandra Prasad v. State of Bihar. 1061 
(2)CrLJ 811: 1961 All W R (li C) 721: UKil 
Ail Cr R 409 ; 1961 S C D 92S : (1962) 1 S C A 661 i 
(1962) 2 S C J 13 : 1962 Mad L J (Cri) 392 : (1962) 

2 S C R 50 : AIR 1961 S C 1629 (1630. 1631) (Pt A) 
(Pr5). 

• Alt. 21— ‘Law’ — Meaning of. See Ibid, Art. 

19. AIR 1960 S C 1080. 

•~^Arts. 21 and 22 — "Procedure established by 
law” — .Meanitg of — .Madras Revenue Recovery .\ct 
S. 48 — Income-tax Act, S. 46 (2) — Arrest aiul 
imprisonment of defaulter — I f contravention of Arts 
21 and 22— Validity of S. 40 2' and S. 48 of 
Madras Act. See Income-tax Act a922), S. 46 (2) 
AIR 1957 S C 688. 

® Arts. 21 and 20 (2) .\ciion of fail Supcriiiten- 
dent-Procedure establislied by law— (Punjab Com- 
munist Detenus Rules (1950), R. 41). 

The scheme of Rule 41 is to constitute the Jail 
8u[)erintendcnl only an administrative authority to 
maintain jail discipline and indict summary punish- 

ment on the detenus for breach of that discipline by 
committing a jail offence. It is only when the nil 
bnperintendent considers that the offence is not de- 
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him that he can send the case 
to the Magistrate. If he actually himself punishes he 
cannot under this rule refer the case again to the 
Magistrate. A reference by him after punishment 
will be wholly unauthorised and without jurisdiction 

prosecution before the Magistrate would be 
illegal and not in accordance with procedure estab- 
lished by law. Maqbool Hussain v. State of Bombay. 
(19331 S C J 456 : (1953) 2 M L J 113 : 1955 Cr L J 
1432 : 1953 All W R (Sup) 84 : 1953 SCR 730 i 56 
Bom L R 13 : 1953 S C A 641 1 1953 Mad VV N 648 ; 
AIR 1953 S C 325 (331, 332) (Pt D) (Prs 22. 24). 

• Art. 21 — “Procedure established by law ’— 

Meaning — Prqcedure under S. 12 of Preventive 
Detention (Amendment) Act, ( 1951). S. 12 -Validity. 

The expression ‘Procedure established by Law* 
means procedure prescribed by law. It is open to 
Parliament to change the* procedure prescribed by 
S. 12 of Act 4 of 1950 by enacting a law 6c that pro- 
cedure becomes the procedure established by law 
within the meaning of that expiession in Art. 21 of 
the Constitution. Thus, where the detention of the 
petitioners is by virtue of S. 1 2 of the amended Act, a 
new detention under the amended Act. the procedure 
prescribed by the amended Act is the procedure 
established by law within the meaning of Art. 2L. 
Krishnan v. State of Madras. 1951-2 Mad L J 105 : 
1951 S C J 453 : 52 Cri L J 1103 t 64 Mad L W 945 : 
1951 S C R 621 : A I R 1951 S C 301 (308) (Pt G) 
(Pr27). 

• Art. 21 — ‘‘Procedure established by law.’’ 

Per Kania C. J ; Pataniali Sastri ; B. K. Mukherjea 
and Das JJ. -“Procedure established by law" means 
procedure prescribed by the law of the State, These 
words are to be taken to refer to a procedure which 
has a statutory origin, for no procedure is known or 
can be said to have been established by such vague and 
uncertain concepts as “the immutable and universal 
principles of natural justice.'* A. K. (^opalaa v. State 
of Madras, 1950 Mad W N (Cri) 127 : (1950) 2 Mad 
L J 42 : 63 Mad L W 638 : 1950-8 C J 174 i 51 Cri 
L J 1383 : 1950 S C R 88 t AIR 1950 S C 27 (39. 60, 
72, 103, 114) (Pt Y) (Prs 18. 77, 109. 196, 228). 

• Art. 21 — ‘‘Procedure’’ meaning of. 

Per Patanjali Sastri J. — Article 21 presents an 
example of the fusion of procedural aid substantive 
rights in the same provision. The right to live though 
, the most fundamental of all, is also one of the most 
difficult to define and its protection generally takes 
the form of a declaration that no person shall be de- 
prived of it save by due process of law or by authority 
of law. “Process’* or “procedure*' in this context 
coanotfcs both the act and the manner of proceeding 
to takeaway a man's life or personal liberty. 

Per 15. K. Mukherjea J. — On a plain reading of 
Art. 21. the meaning seems lo be that you cannot 
deprive a man of his personal liberty unless you 
follow and act according to the law which provides 
for deprivaiion of such liberty. The expression 
'procedure* means the manner and form of enforcing 
the law. 

Per Das J.— The word 'procedure* in Art. 2L must 
be taken to signify some step or method or manner 
of pTOcee-ling leadirg up to the deprivation rf life 
or personal liberty. A. K. Gopalan v. State of Madras, 
1950 Mad W N (Cri) 127 : (1950) 2 Mad L J 42 . 63 
Mad L W 638 I 19.50 S C 1 174 r 51 Cri L J 1383 : 
1950 S C R 88 : A I R 1950 S C 27 (71. 97, 98, 114) 
(Pt Z) (Prs 106. ISO. 228). 

• Art. 21 — “Kstablished,” meaning of. 

Per Kania C. J. — The word ‘established’ itself 
suggests an agency which fixes the limits. This 


agency can be either the Legislature or an agreement 
between the paities. 

Per B K. Mukherjea; J. — The word ‘established* 
ordinarily means ‘fixed or laid down* and if ‘law* 
means not any parHcular piece of law but the indefi- 
nite and indefinable principles of natural justice 
which underlie positive systems of law, it would not 
f appropriate to use the expression 'establ- 
lished for natural law or natural justice cannot 
^tablish anything like a definite procedure A. K. 
Oopalan v. State of Madras, 1950 Mad W N (Cri) 
127 I (1950) 2 Mad L J 42 i 63 Mad L W 638 : 1950 

J 1383:1950 8 C R 88 : A I R 
1950 S C 27 (39. 102) (Pt Za) (Prs 189. 192). 

•Art. 21 — “Law” meaning of. 

Per Kania C. J.; Patanjali Sastri; B. K. Mukherjea 
and Das JJ, The word “law** in Art. 21 has not 
beenu^sed in the sense of “general law*’ connoting 
what has been described as the principles of natural 
justice outside the realm of positive law. “Law** in 
^at article i? equivalent to State-made law. A K. 
Gopalan v. State of Madras. 1950 Mad W N (Cti) 
127 : (1950) 2 Mad L J 42 : 63 Mad L W 638 : 1950 
S C J 174 : 51 Cn L J 1383 : 1950 S C R 88 ; A I R 
1950 SC 27 (39. 60. 72, 102) (Pt Zb) (Prs 18, 77, 


Art. 21 — Deprivation of personal liberty — Pro- 
cedure established by law must be followed. 

There is no arbitrary power in the executive or 
Police authority either to detain or punish a person 
for violation of law. Once a person is arrested 
and detained, the executive has to justify its action in 
the sense that the detention is either for violation of 
some law or for preventive purpose, as prescribed by 
l^w. In both the cases, the justification for detention 
has to be only under the authority of law. It is an 
established principle that before a person is deprived 
of his liberty the procedure established by law must 
be strictly followed and must not be departed from 
to the disadvantage of the person affected. AIR 1931 
PC 248 -and (1947) 1 All E R 507 and AIR 1903 
All 4 Rel. on. 1963 All W R (HC) 760 : 1963 All 
Cri R 480 : 1965 (1) Cr L J 413 : A I R 1965 All 161 
(165, 166) (PtE) (Pr 15). 

-Art. 21 — '‘Established by law." 

It is not for the Court to question the wisdom and 
policy of the Constitution ; and by adopting the 
phrase ‘ established by law** in preference to “due 
process of law’’ the Constitution gave the Legislature 
the final right to determine a law when acting within 
the jurisdiction assigned to it. AIR 1954 All 161 
(162) (Pt B) (Pr7) (DB). 

Art. 21 — Validity of S. 7. Police Act (1801)- 

Result of it being saved by Art. 19(5) — Meaning of 
the phrase “Procedure established by law.” See 
Ibid, Art, 19 (1) (j). AIR 1954 Cal 60. 

Art. 21 — Bengal Suppression of Immoral Traffic 

Act (0 of 1933), S. |3 — Words “procedure established 
by law*' in .Art. '.^1 refer to any enactment which is 
not repugnant to Constitution — Hence Bengal Sup- 
pression of Immoral Traffic Act is attracted by 
Art. 21— There is, however, nothing in Act which 
infringes Art. 21. 57 Cal VV N 507 : 1953 Cri L J 
1187 : AIR 1953 Cal 522 (524) (PI C) (Pr 7) (DB). 

— Art. 21— (Hyderabad) Special Tribunals Regula- 
tion (5 of 1358 Fasli)— Expression “procedure estab- 
lished by law” in Art. 21 must mean procedure pre- 
scribed by law of State — Hence trial by Special 
Tribunal under Hyderabad Special Tribunals Regula- 
tion does not infiringe Art 21. ( L R 1951 Hyd 895 : 
AIR 1953 Hyd 145 (149) (Pt A) (Pr 14a). 
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“^Arts. 21, 14 and Sch. 7, List 2. Items 54» 64 — 

Madras General Sales Tax Act (1939), S. l6-.\ — 
Validity — Section is intra vires State Legislature — 
Does not contravene Art. 14 or 21 of Constitu- 
tion, or Criminal P. C. — Defences allowed in trial 
under S. 16.A — (Criminal P. C. (1898), S. 5 (2)) — 
1937.1 Mad L J 274; AIR 1937 Mad 291 : 38 Cri L J 
464 and 1946-2 Mad L J 461; A I R 1947 Mad 321 ; 
48 Cri L J 401 and 1947-1 Mad L J 317; AIR 1947 
Mad 397 : 60 Mad L \\ 296 and ILR (1955) Mad 184: 
AIR 1954 Mad 833 : 1954 Cri L J 1267, Overruled. 
See Sales Tax — Nladras General Sales Fax Act (9 of 
1939), S. 16-A. AIR 1958 Mad 544. 

Arts. 21, 22— Scope. 

The general principle that per.sonal liberty shall 
not be deprived except according to the procedure 
established by law had been clariHed and crystallized 
by Art. 21. Whereas the deprivation of life or per- 
sonal liberty in future can be done only in accord- 
ance with the procedure established by law, that is, 
1)> legislative enactments passed either by the Parlia- 
ment or by the State Legislatures in .iccorJance with 
tlie division of funedons elaborated in the seventh 
schedule, in so far as preventive detention con- 
cerned, Art. 22 prescribes whit ought to be the pro- 
cedure established by law. 1952 Cri L J 170 : AIR 
1951 Mad 1015 (1022) (Pt (Pr lOj (DB). 

Art. 21 — “Procedure established by Law.'’ 

Per Govinda Menon. J.— The expression “accord- 
ing to procedure esiablished by law” means a proct- 
dure fixed in accordance with legislative enactment 
passed by the I’arliament or the State Legislature 
which does not oifend or is not revolting to notions 
and ideas of dignity of Oie human being and is neither 
indecent, unconscional)!e or repugfiant to civili/c^l 
beliefs. 1952 Cri L | 170: AIK 1951 Mad 1015 (1025) 
<Pt 11) (Pr 19) (DB). 

Arts. 21 and 22 — Letter of Ministry of State, 

New Delhi to Chief Commissitiner, Manipur, incon- 
aistent with Criminal Law (Amendnient) Act (1052) 
-Validity - (Penal Code (1800). S 105(A)) — (Cii- 
aiina] Law Amendment .\tt (1952), Ss 0 and 7). 

Any law or provision of law which affects the i)er- 
sonal libcr:y ami is inconsistei.t with Arts. 21 and 22 
•of the Constitution of India, is void to that extent. 

In view of the provisions of Arts. 21 and 22, the 
demi-olficial letter dated 21st Septemt^er 1954 from 
the Ministry of States. New Delhi, to the Chud C7>m. 
missioner, Manipur, which is inconsistent with the 
provisions of the Criminal Liw .Xmendment .Act 
\1952) cannot be legally operative and binding and it 
cannot confer jurisdiclicn on the LxUa .Assistant 
Commis>ioncr to try the case under S. lOo-.-X, Penal 
Code. 1<).50 Cri L J 249 : A I R 1950 Manipur 9(11) 
<Pt D) iPr 14). 

• .Art. 21 — Procediirc estahlished by law — 

Meaning. 

In Art. 21 in the expression ‘procedure establi.dicd 
by law’ the word ‘procedure’ is not used in its tech- 
nical sense indicating a particular liw’ as con‘ained 
in the Civil or Criminal I’rocedure Codes but is 
employed in a general sense to mean the steps to be 
taken in an orderly trial. There is neither vested 
right to any particular form of trial or procedure, 
nor to a right of appeil. they being the creation of 
the Statute should he governed by the Statute witfi 
which a particular olfender is tried. The exprc'^don 
“procedure established by law” means the law of the 
land having statutory origin. Abdul Khader v. :>tate, 


52 Cri LJ 992: I L R (1951) Mys 284j AIR 1951 Mys 

72(85) (Pt H) (Pr 38) (FB). 

‘Art. 21 — procedure established by law — Mean- 
ing of, 

‘‘Law’* in the expression “procedure established by 
law" in Art. 21 of the Constitution means State-made 
or enacted law and not the general principles of 
natural justice. ' Procedure established by law" thus 
means procedure prescribed by the legislature. ILR 
(19.52) Nag 14i 1952 Nag L J 300 i 1952 Cri L J 646; 

A I R 1952 Nag 118 (122) (Pt A) (Prs 19, 21. 22) 

(DB). 

• .Art. 21 — procedure established by law— Mean- 

ing of. 

The expression 'procedure established by law’ in 
Art. 21 contemplates a procedure whi 'h was followed 
by the various High Courts prior to the passing of 
the Indian Constitution and includes summary pro- 
cedure baseil on fairness and justica without the 
trammels of technicality and there is nothing invalid 
in the practice an 1 procedure fol losved in nutters of 
conteiipt on account of Art. 21 of the Constitution. 

.AlK 19.39 Bom 182, F*-)!!. Basanta ( 9iandr.i (ihosh. In 
the matter of, 1960 Oi L J 125 : I L R .89 Pat 915 i 
19fiU B L J R 622 : A I H 1960 Put 130 (440) (Pt F) 

(Pr 10) (I B). 

• Arts. 21 and 22 — “Procedure established by 

law” — Meaning of — Abducted Persuns (Recovery 
and Restoration) Act ( 1949) — \'alidity. 

• Pt-r Khosla J.) : The 'procedure' meins procedure 
laid down by law or the procedure prescribed by 
.Art. 22. There is nothing inconsis'ent in the Ab- 
ducted Per.'Ons { Recovery and Restoration) Act which 
is contrary to the provisions of Art. 2L. The proce- 
dure governing the recovery and restoration of ab- 
ducted women is set out in an .Act of Parliament and 
as long as this procedure is consistent with Art. 22 it 
must be held to be valid and lawful. .A I B 1950 S C 
27. Foil. Ajail) Singh v Stale of Purijab, 54 Pun L R 
260i ILR (1952) Punj 381 : 1952 Cri L J 13I3i AIR 
1952 Punj 309 (334) (Pt G) (I’r 151) (FB). 

[Reversed on another point in AIR 1953 S C 10.], 

S .\rts. 21 and 22 — .Abducted Persons (Recovery 

and Restoration) Act (1949) — \’alidity. 

(Per Khosla, ) ) : The ei.tire procedure under the 
•Abducted Persons (Recovery and Restoration) .Act is 
not unjust or improper. The case is examined by a 
tribunal consisting of a Superintendent of Police of 
Iihlia and a Superintendent of f’olice from Pakistan 
who may be expected to deal with the que>tion of 
the a )ducted persons’ status justly ami impartially. j 
There is nothing fundamentally wongor improper 
in enti ustinji the decision of tins question to a tii "lunal i 
of this nature, and the prohiliitiOn in regard to inter- 
ference by Law Courts is not by itself contrary to the 
principles of natural ju ticc .Apart from the conflict 
witli Art. 22 there is nothing unreasonable in the 
procedure laid down under the Act for the recovery 
and restoration of abducted women. .AIR 1952 S C 
19H Ref. •\j.jib Singh v. State of f’unjah. 54 Pun L R 
260 : 19,52 Cri L J 1313 : ILR (1952) Punj 381 i AIR 
1952 Puni 309 (334-335) (Pt II) (Pr l53^ (FB). 

[Heversed on another point in AIR !9'7.5 S 10. J 

Art. 21— Necessity to fellow procedure strictly. 

It cannot be too often cmph iMsed that before a 
[)'Ts >n is deprive! of his porsorjal lihirtv the proce- 
dure ('.tablished by law nm t be .strictly followed 
ami mu>l not be departed from to the disadvantage of 
the person atfected, 1955 Cri I. j 95 : 1955 Raj L W 
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0Pr‘ IQHDBf 4 Raj 51 : AIR 1955 Raj 6 (lOj (Pt G) 

Extradition treaty between 
Dholpur State and British Government — Validity of 

ISM lTa'i ” 

6(a). Illustrative cases* 

a*!, State of Gwalior, Indore 

Innfl^i^V'of lo!?Q^^^c Gambling Act Samvat 

2006 (51 of 1949) (Samvat 2006), Ss. 6 and 8 — Sec- 
tions are constitutionally valid — Hence the curtail- 
ment of liberty under that Act would not be except 

A . ‘ n • i'^ ’s no breach of 

Art. 21. See Ibid, Art. 19. AIR 1965 S C 307. 

ftrr - U- P. Police Regula- 

cf-fi “u®- 1 ^'- '^®8n. 236, Cl. (b) is not 

justiSable on the basis of any law— Hence it is viola- 

SfwicSs! ■ (t) wj. 

Dpnri Powers privileges and immunities— 

Deprivation of personal liberty as a result of proceed- 
ings held in accordance therewith before committee 

*? one in accordance with procedure 
established by law. See Ibid, Ait. 194. AIR 1959 S C 

• detention for recovery of 

Yu contravene Art. 21 

as b 46 (^) of the Income tax Act and S. 13 of the 

Bombay City Land Revenue Act which are not chal- 
lenged constitute a procedure established by law. See 
Income-tax Act a922), S. 46(2). AIR 1956 S C20 

^ " Procedure established by law — Jail 

Supeni^endent inflicting punishment on detenu under 
n.41, Funjib Communist Detenus Rules of 1950— 

Magistrate thereafter is 

Prosecution before Magistrate 
would dlegaj and not in accordance with procc- 

1953 ^rt, 20 (2). AIR 

Z 226 — Member of U. P. 

Legislative Assembly convicted by the Assembly for 
Its contempt — I^tition for writ of habeas corpus 
under Art. 22^Conviction cannot be challenged on 

ground of violation of Art. 21 or of principles of 
natural justice. i w . 

A a member of the U. P. Legislative 

Assembly was convicted and sentenced to imprison- 
ment by the Assembly for its contempt. The petitioner 

apph^ed for a writ of habeas corpus under Art. 226 of 
the Constitution. 

Held, (1) that as the Legislative Assembly has the 
power to commit the petitioner for its contempt and 
since the Legislative Assembly has framed rules for 

conduct of its business under 
Alt. the commitment and deprivation of the 

personal liberty of ihe petitioner cannot but be held 
to be according to the procedure laid down bylaw 

AH^iVol Art. 21 of the Constitution. 

^ S n® • (2) that the petitioner is 

not entitled to challenge the commitment either on 

the ground of violation of the principles of natural 
justice or on the ground that the facts found by the 
Legislative Assembly do not amount to its contempt. 

Court cannot, in a petition under Art ^26 

of the Constitution, sit in appeal over the decision of 
the Legislative Assembly committing the petitioner 

The Legislative Assembly is ?he 
master of its own procedure and is the sole judge of 

the question whether its contempt has been com- 
mitted or not. iQfiS All tv n .?o^ 


^ ^ ® 2 All 281 1 1965 All Cr IT 

213: AIR 1965 All 349 (355) (Ft E) (Prs 16, 171- 

““Arts. 21 and 22 — Procedure established by law 

^Preventive detention ■“ Non.compliance with pro*- 

cedure prescribed by Preventive Detention Act- 
Effect. 

Preventive detention ‘the procedure 
^tabhshed by law within the meaning of Art. 21 of 
the Constitution would be the procedure prescribed 
by the Preventive Detention Act, 1950. 

The right to the strict observance of this procedure, 
therefore, its^f constitutes a constitutional guarantee- 
made in the Constitution itself. Any breach, there- 
tore, of the procedure prescribed under the Act 
would, therefore, tantamount to a breach of the- 
fundamental rights of the citizen, the guarantee of 

Av f 19 427 " Constitution. I L R 

Societies Act 

imo?V V 'nserted by U. P. Act (3 of 

1919) )— Validity of. 

The power under sub.s. (4- A) of S. 42 does not 
extend to every kind of dues payable to the Society- 
It IS limited to the recovery of two classes of dues, 
namely, (1) any amount as contribution to the assets 

otthe Society or (2) as costs of liquidation. Where 

the amount to be n covered under S. 42 (4.A) cannot 
be classed either as contribution to the assets of the 
Society or as costs of liquidation the foundation oP 
the power to recover this amount as arrears of land 
revenue disappears and the entire proceedings includ- 
ing his arrest taken against the member must be. 
condemned as illegal and in violation of the constitu- 

Art. 21 of the Constitution. 
AIR 1959 All 733 (735, 736) (Pt A) (Prs 6. 10). 

Crfrninal P* C., S. 537 — Constitutional 
u?i L ihself is a part of procedure esta- 

Criminal P. C. (1898\ S. 537 
1959 Cr L J 268 : AIR 1959 All 149. 

— Art. 21-Procedure established by law— Affidavit^ 
—Contempt proceedings — Use as mode of proof — 

c ^ 1 * 4 TO Evidence Act (1872), 

S. 1. .AIR 1955 All 638. 

19 and 20— Bombay Prohibition Act 
r^L.? ' ^ 1 * ^ alidity— Provision for extraction 

ot blood from accused — Deprivation of personal 
liberty of accused by the collection of blood whether 
in accordance with procedure established by law — 
Determination of reasonableness of procedure not 
justiciable — Bombay Prohibition (Medical Examina- 
tion and Blood Test) Rules (1959), R. 4. See Prohibi- 
tion— Bombay Prohibition Act (25 of 1949), S. 129- A. 

AIR 1964 Bom 253. 

Art. 21 — Procedure established ^ law — Con- 
tempt of Judges of High Court — Contempt of a 
criminal nature — Imprisonment — Power ot - High 
Court to impose in exercise of its inherent power as 
Court of Record. 

So far as contempt of Court is concerned, statutory 
recognition is given by the Contempt of Courts Act 
of 1952 to the practice and procedure followed by 
the High Couit prior to the coming into force of the 
Act. The procedure the High Court followed in 
dealing with contempt of itself is a procedure esta- 
blished by law within the meaning of Art. 21. 

Apart from the provisions of the Contempt of 
Courts Act there are also the provisions contained in 
Cl. 38 of the Letters Patent. The High Court has 
jurisdiction within the meaning of that clause when 
the proceedings by way of contempt are criminal in’ 


Anw-ffiH'c, "SeTTfsSn 
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nature and the case connected therewith is a criminal 
case. The procedure which is being followed by the 
High Court since prior to coming into force of the 
Letters Patent in dealing with matters of criminal 
contempt in the exercise of its inherent powers as a 
Court of Record is a procedure enacted by law and 
the High Court is therefore entitled to deprive a 
person of his liberty in matters relating to contempt 
when that procedure has been followed, even if the 
expression 'procedure established by law’ in Art. 21 of 
the Constitution meant procedure enacted by law. 
1959 Cr L J 567 : 60 Bom L R 873 s AIR 1959 Bom 
182 (190) (Pt C)(Pr 27) (DB). 

Art, 21 — Regulation 881 of Police Regulations 

of 1943. 

Regulation 881 of the Police Pegulations of 19-13, 
which provides for compulsory residence in the lines 
unless specially exempted and presence in the line 
from Retreat to Reveille and attendance at all parades 
and roll calls during 21 hours, is not void of Art. 21 
of the Constitution. 3 Cr L J 1 10 (CaH, Dist. ILR 
(1955) 2 Cal 28 : 58 C W N 18 i AIR 195-1 Cal 60 
(63) (Pt G) (Pr 47) (DB). 

Art. 21 — Procedure established by law — Rule of 

evidence in procedure enacted by statute. See Preven- 
tion of Pood Adulteration Act 1951), S. 13 {h', Pro- 
viso, AIR 1962 Cuj 44 (DB). 

Art. 21 — Revenue Recovery Act { li'Ob i. Ss. -3 (2', "3 

—Constitutional validity —PoA-er of Revenue Autlic- 
rities to determine arrears <iue and issue certificate — 
VVhether absolute and uncontrolled — Statutory provi- 
sions for issue of warrant of arrest for recovery of 
arrears of revenue — Not iif-consUtutional — No viola- 
tion of Arts. H, 19 and 21— See f'onstitution of India, 
Art. 14. (1902) 3 Cuj L R 666. 


-Art. 21— Compliance with. 

\\ hen the Nizam had delegated full power to the 
Military Governor and the validatirg Regulation 
passed on tulO -19 cured thedefect in the proceedings, 
there can be no question of Art 21 of the Constitu- 
tion being infringed as the validating lUgnlation 
was as much the law as the Regulation •.appointing 
the Tribunal. .52 Cri I. J 1123: AIR 1951 flyd 97 
(107) (PI C) (Pr 33) {Dh\ 

Art. 21 — Scope — Public Safely and Public In- 
terest Regulation, S. 5 (2) — 11 void, on account of its 
failure to lay down procedure for depriving personal 
liberty. See Ibid, Art. 15. AIR 1951 Hyd 01 (OB'. 

Art. 21-— Proceedings under S. 3, Hyderabad Re- 
gulation (5 of 1358-F)— Validity of— Effect of validat- 
ing Replation passed on 0-10-1949 is to cure defect 
in trial — Hence it cannot be said that the trial was 
not in accordance with the procedure established by- 
law and that there was a contravention of Art. 21 
See (Hyderabad) bpecial Tribunals Regulation (5 of 
1358.F). S. 3 AIR 195.5 N U C (Hyd) 5624 (DB). 

.Art. 21 —Cognizable offence — Cognizance of, by 
Magistrate on complaint by public oiiicial instructed 
by State Government instead of on police report 
under S. 173 — Not against law — Trial not vitiated by- 
violation of Art. 14 or .\rt. 21 of the Constitution 
See Criminal P. C. (]89s\ S. 190. (1960) 2 Ker L H 
265. 


Art. 2l A alidity of S. l()-.A .Madras C»eneral 
Sales Fax Act (9 of 1939} — Section whether offends 
Constitution hy depriving accused of right to resort 
to any good and tenable defence or is repugnant to 
the provisions of Criminal P. C:. See Sales Tax-. Madras 
General Sales Tax Act ,9 of 1939), S. 15 dr. 1958 
Cr L J 381 : AIR 1958 Ker 55 (DB). 

~ Criminal P. C. (1898), 
^.1 <6- Police Standing Order No. 1.57 issued by 


Madras Government — Enquiry made according to — 
Validity of — Standing Order neither repugnant to- 
other provisions of Code nor violative of Constitution. 
See Criminal P. C. (1898), S. 170. AIR 1959 Mad 294. 


.Alt. 21— Madras Revenue Recovery Act (2 of 
1864), S. 48 — Validity — (Madras Revenue Recovery 
Act (2 of 1864). S. 48). 

Arrest and imprisonment of tae defaulter undei 

S. 48 challenged as offending Art. 21 of the Constitu- 
tion. 


Held, that there was no necessity for canvassing 
this Article at length as there was a law on the Statute 
Book under which a Collector acted, ff the law was 
ultra vires there would be no procedure e.stablished 
by law and the imprisonment becomes unlawful— On 
the other hand if it was intra vires the defaulter had 
been lawfully deprived of his personal liberty. (1954> 

2 M L J 6S3:(1954) 26 ITR 509 : 1954 Cr L J 
l-7o: ILR (19.55) Mad 999 : AIR 1964 Mad 1091 
(1095) (Pt B) (Pt 9) (DB). 


Art, 21 Section 4 i2), Madras Prohibition .Act 
is not inconsistent with procedure laid down in 
Criminal P. C. Even if it prescribes a procedure 
^bghtly different from the procedure laid down in 
that (ioJe such procedure could not be, on that 
account, inva'id. 1954 Mad W N 575 : (1954) 2 Msd 

J, ^ ^ • 'll' 1^>4 Matl 993 

(998) (Pt C) (Pr 18) (DB). 


Art, 21 Public Safety — t )rissa .Maintenance of 
Public Order Act ,10 of 195U . Ss. 2 (1) (b) and 3 
Provisiom, if void under Arts. 13 (2) and 21 of Con- 
shlutii)!!— Constitution of India, Arts. 13 (2', 19 O) 
(d (e and <5) and 21.— (Per Ray. C. J.) Provisions are 
inconsistent with .\rt. 21 as they do not provide for 
essentials of a legal procedure. See Ibid, Art. 13 .2> 
AIR 1951 Ori.ssa 86 (DB . 


——Art. 21-Scope of —Production of kidnapped 
girl in pursuance of search warrant— Magistrate 
remanding girl to jail custody on ground of apprehen- 
sion of breach of peace - Order, whether justified by 
Ss. 100, 107 or 552, (Timinal P. C. — Legality of 
dilution. See Criminal P. C. (1898), S 100 1Q57 

CrLjl445, AIR 1957 Pat 689 (DB). ' 


21 — On facts held that procedure adopted by 
District Magistrate was clear N iolation of statute and 
was breach of Art. 21. See Criminal P. C. (1898) 
S, 501. .\. air 1953 PuDj* 149. 


1 resumption under S. 114, Ulus, (a , Evidence Act i 

^"^-^nstitulianai. See Evidence .\cl 
'18.2), S. ll J, Ulus, (a), AIR 1956 Raj 224. 

• ' baies-ta.v— Travancoie- 

Cochin General bales Fax Act (1125), Ss. 10 and 21- 
S. 21 IS not ultra vires Art. 14 or 2t of Constitution 
Criminal I . C., or Evidence Act— Gist of offence 
under S. 19 {Uj i«, nc t validity of assessment, but is 
non-payment of tax within time-Thus there is no 
violation of A, t |.| or Crirninal 1’. C., or Evidence 
Act -Cfiminal I . C., and Evidence Act apply to trial 
of offence under S. ]<) - Amliit of offence is not 

Hiereby enlarfed-AlH l')5-f Nfad 833. Dissented from 
See Ibid. Art. 14. AIR 1035 T C 220 (FB). 


7. preventive tlctention. 

• 21 and 22— Detention ujider Preventivi 

Detention .Act not open to challenge by virtue of 
residentta Order under Art. 359 (1) of the Constitu- 
tion-The fact that emergency may last for a Ioik- 
period and as a consequence citizens may be prtclud- 
ed from enforcing fundamental rights under \rts 14 
21 and 22 duririg the period of the order has no 
hearing on the validity ot detention - How long tlu 
Proclamation of Emergency should continue am’’ 


202 


CONSTITUTION OF INDIA (1950), Art. 21. Note 7 


what restrictions should be imposed on the funda- 
mental rights of citizens during the pendency of the 
emergency, are matters which must inevitably be left 
to the executive because the executive knows the 
requirements of the situation and the effect, of com- 
pulsive factors which operate during periods of grave 
crisis — Similarly the argument that during the opera- 
tion of the Presidential Order, the executive may 
abuse its powers and the citizens would have no 
remedy is essentially political and its impact on the 
constitutional questions is at best indirect — In a 
democratic State the effective safeguard against abuse 
of executive powers whether in peace or in emergency 
is ultimately to be found in the existence ol enligh- 
tened, vigilant and vocal public opinion. Makhan 
Singh V. State of Punjab, (1964) 2 S C A 663 ; 1964 
1 Cr L J.269: AIR 1964 S C 381 (403, 404) (Pt G) 
(Pr 46). 

• -“—Art. 21 — Jammu and Kashmir Preventive 
Detention Act (4 of 2011), S. 8 (1) Proviso- Validity _ 
Constitutionality questioned on the ground of its 
inconsistency with Arts. 21 and 22 of the Constitu- 
tion — See Public Safety — Jammu and Kashmir Pre- 
ventive Detention Act (4 of 2011), S. 8 (1) Proviso. 
AIR 1956 S C 197. 

Art. 21 — Procedure established by law — Preven- 
tive detention — Failure to comply with requirements 
of Art. 22 (5) — Detention not in accordance with 
procedure established by law. See Ibid, Art. 22 (5). 
AIR 1953 SC 318. 

# Art. 21 — Grounds furnished not containing par- 

ticulars of each of the grounds mentioned— ‘Effect on 
validity of detention. See Ibid, Art. 22 (5). AIR 1933 
SC 318. 


Art. 21 — Application of. 

Per Patanjali Sastri J.— Article 21 is applicable to 
preventive detention. A. K. Gopalan v. State of 
Madras, 1950 Mad W N (Cri) 127 : (1950) 2 Mad L J 
42 : 63 Mad L W 638 : 1950 S C J 174 : 51 Cii L J 
1383: 1950 S C R 88 j A I R 1950 S C 27 (75) (Pt X) 
(Pr 118). 


—Art. 21 — Person likely to commit breach of public 
peace and tranquillity — His arrest without warrant 
is not justified. See Criminal P. C. (1898), S. 151. 
1965 (1) Cfi L J 413 : AIR 1965 All 161. 


Arts. 21 and 22 (5) — Vagueness of grounds for 

detention — Effect. See Public Safety — Preventive 
Detention Act (1950), S. 3 (1) (a) (ii). 1965 All W R 
(H C) 266. 


Art. 21- Preventive Detention Act — Breach of 

procedure prescribed by Act amounts tp breach of 
fundamental rights guaranteed by Art. 21. ILR (1961) 
I All 427. 


Art. 21 — Applicability and scope— Preventive 

Detention Act (195U). S 3 — Validity. See Constitution 
of India, Art. 19 (1) (a). AIR 1956 All 589. 

Art. 21 — Article 21 empowers legislature to pro- 
vide for preventive detention and Preventive Deten- 
tion Act is a product of that power — Allegation as to 
non-existence of grounds — Reagitation of matter 
before High Court — Absence of provision for — Remedy 
— (Public Safety — Preventive Detention Act (1950), 
Ss. 7 and 10) — (Natural juitice). See Ibid, Art. 226. 
AIR 1956 All 589. 


—Arts. 21, 22 (5) (6)— Good grounds mixed up 
with bad grounds — (Public Safety— Preventive 
Detention Act (1950), S. 7). 

Where good grounds for detention have been mixed 

up with vague, indefinite and bad grounds, the peti- 
tioner’s detention cannot be held to be in accordance 
with the procedure established by law within the 
meaning of Article 21 as the constitutional require- 


ment with respect to each of the ground cotnmunl. 
cated to the person detained, subject to a claim of a 
privilege under Cl. (6) of Art, 22, is not satisfied. 
AIR 1953 S C 318, Foil. 1954 All L J 6 : 1954 All 
W R (H C) 34 : 1954 Cr L J 685 * ILR (1954) 2 All 
230 ; AIR 1955 All 315 {316, 317) (Pt D) (Prs 6a, 15) 
(DB). 

— ^Art. 21 — Detention of person under S. 123-A 
Criminal P. C. — Illegal as beir^ in contravention of 
Arts. 21 and 22. See Criminal P. C. (1898), S. 123 A 
(U. P.) 52 Cri L J 1282 : AIR 1950 All 562 (DB). 

—Art. 21 — Validity of Ss. 107, 117 and 123, Cri- 
minal P. C. — Nature of detention under— Section not 
discriminatory or repugnant with Art. 22 — See Cri- 
minal P. C. (1898), S. 107. AIR 1957 Andh Pra 90. 

• —Art. 21 — Public Safety — Preventive Detention 
Act (1950) (as amended in 1951), S, 8 — Detenu’s case 
considered by two out of three members only of 
Advisory Board — There is infringement of funda- 
mental right guaranteed by Art 21. See Public 
Safety -Preventive Detention Act (1950) (as amend^ 
in 1951), S. 8. AIR 1951 Assam 169 (SB). 

— ^Arl. 21 (5) — Scope — Non furnishing of grounds 
within reasonable time to detenu detained lawfully 
— Effect If renders detention unlawful. See Preven- 
tive Detention Act, S. 7. AIR 1951 Bom 30 (FB). 

Art. 21 — Principle enshrined in article as funda- 
mental right — Criminal proceedings — Burden of 
proof on prosecution. See Sea Customs Act (1878), 
S. 167 (8). 68 Cal W N 383 : AIR 1965 Cal 507 
(DB). 

Art. 21 — Public safety — Hyderabad Public Safety 

and Public Interest Regulation (12 of 1358 F.), S. 5 — 
Section is void being inconsistent with Art. 21 of the 
Constitution of India. See Public Safety — Hydera- 
bad Public Safety and Public Interest Regulation 
(12 of 1358 F.). S. 5. AIR 1951 Hyd 69 (2) (DB). 

• Arts. 21, 22 — Grounds of detention — Vague- 

ness — (Public Safety — Preventive Detention Act 
(1950), S. 7). 

It is the right of the petitioner under Art. 22 (5) to 
be furnished with particulars of the grounds of his 
detention sufficient to enable him to make a repre- 
sentation which on being considered may give relief 
to him. The constitutional requirements must be 
satisfied with respect to each ot the grounds com- 
municated to the person detained, subject of course 
to a claim of privilege under Cl. (6) of Art. 22. 

Where it has not been done in regard to one of the 
grounds mentioned in the statement of grounds, the 
petitioner’s detention cannot be held to be in ac- 
cordance with the procedure established by law 
within the meaning of Art. 21 and he is, therefore, 
entitled to be released. AIR 1954 S C 179, Foil. 
Abdul Ghani v. State. 1955 Cri L J 1598 ; AIR 1955 
J & K 38 (40) (Pr 9) (FB). 

• Art. 21 — Preventive Detention Act (1950) 

S. 8 — Vague and indefinite grounds supplied — 
Effect. 

Where the grounds supplied to the person 
are vague and indefinite his detention cannot be held 
to be in accordance with the procedure estamisned 

by law within the meaning of Art. 21 of the Consti- 
tution and the person detained, is, theremre, 
entitled to be released. A I R 1953 SC 318, Foil. 
Ghulam Qadir Mawabaz v. State, 1955 Cn L J 1597 i 
AIR 1955 J & K 35 (36) (Pt A) (Pr 6) (FB). 

21 — Public Safety— Madras Maintenance of 

Public Order Act (23 of 19491 S. 2 - Provisions of 
Madras Maintenance of Public Order Act (23 of 
1949) relating to preventive detention are ultra vires 
as being inconsistent with Arts. 21 and 22. See 
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Public Safety— Madras Maintenance'of Public Order 
Act (23 of 1949), S. 2. ATR 1951 Mad 1015 (DB). 

Arts. 21 and 226 — Public Safety — Bihar Main- 
tenance of Public Order Act (3 of 1950), S. 2 (1) (a) — 
Validity of detention under after Act had become 
void on the Constitution coming into force. See 
Public Safety — Bihar Maintenance of Public Order 
Act (3 of 1950), S. 2 (1) (a). 51 Cri L J 1081 : A I R 
1950 Pat 265. 

Arts. 21 and 22 — Detention beyond three 

months* 

The person concerned cannot be detained for a 
day longer than three months unless upon the report 
of the Advisory Board, which means unless upon 
action taken on such a report and that action must 
necessarily be taken before the expiration of the 
three months' period allowed under Art. 22 (4) or 
else the detention ol the person beyond the period of 
three months will be illegal. AIR 1953 Siu 51 (52) 
(PtA)(Pr 4) (DB). 

Art. 21— Public Safety — Preventive Detention Act 

(1950), S. 10 (1) — Failure to report within ten weeks 
— Constitution of India, Art. 2i. See Public Safety — 
Preventive Detention Act (1950), S. 10 (1). AIR 1953 
Sau 51. 

ARTICLE 22 
SYNOPSIS 

(Constitution of India, Art. 22) 

1. Scope. 

(a) This Article and Art. 19. 

(b) Laws inconsistent with article. 

2. Retrospective effect. 

3* Procedure to be followed on arrest — Clauses (l) 
and (2). 

4. ‘‘Arrest*', meaning of. 

5. Information of order of arrest. 

6. Information of grounds of arrest. 

7. Right to he defended by pleader. 

(a) Right to be provided with a lawyer by the 

State, 

8. Clause (2). 

9. Right of foreign nationals. 

10. Validity of Preventive Detention Act (1950). 

11. J. and K. Preventive Detention Act— Validity of. 

12. preventive detention—General. 

(a) Meaning and obfeet of preventive deten- 

tion. 

(b) Law of preventive detention— Essentials of 

validity. 

(c) Legislative competency. 

(d) Conformity to law. 

(e) Criminal prosecution, if a bar to preventive 

detention. 

13. Satisfaction of detaining authority. 

14. Bona fides of the order of detention. 

15. Advisory board. 

16. Procedure before advisory hoard. 

17. Advisory board — Qualification of members. 

18. Clauses (7) (a) and (b)— “Any law". 

19. Maximum period of detention. 

20. Detention beyond three montlis without ob- 

taining opinion of advisory board. 

21. President’s powers. 

22. Clause (5) — General. 

23. ‘‘Croiinds on which the order has been made". 


24. Vagueness of grounds.*. 

(a). Effect of, on validity of detention* 

25. Grounds of detention — Consideration by Court. 
26* Supplementary grounds. 

27. Grounds on which detention can be ordered. 

28. ‘‘As soon as may be". 

29. Right to make representation against order of 

detention. 

30. Clause (6). 

31* Fresh order of detention. 

1. Scope. 

(a) This Article and Art, 19. 

(b) Laws inconsistent with article. 

I . Scope. 

• Art. 22 — Duty of Court in interpreting Arts. 21 

and 22. See Ibid, Art. 21. AIR 1951 S C 301. 

Art. 22 — Applicability to punitive detention. 

See Suppression of Immoral Traflic in V^’onlen and 
Girls Act (1956), S. 10. AIR 1959 All 57. 

Art. 22 — Provisions of clauses (D and (2) of 

Art. 22 not applicable to a detention or arrest made 
under a Id w lor Preventive Detention. 1961 Nag L J 
(Notes) 34. 

Alt. 22— Article 22 is not applicable to arrest and 

detention under S. 46 (2), Incoa>e-tax Act. See In- 
come-tax Act (1922), S. 46 v2). 57 Born L R 1062 ; 
ILR (1956) Bom 136. 

— Art. 22 — Applicability — .Assessee arrested for 
failure to pay income-tax — Article does not apply. 

Article 22 applies to a case of a person who is 
arrested for having committei an offence or having 
taken part in an activity prejudicial to the interest of 
the State or of the publi''. Tlie article does not apply 
and cannot apply where arrest, is neither for having 
committed an olience nor for having acted prejudi- 
cially to the interest of the public or of the State. 

Where the arrest of the assessee was as a result of 
coercive machinery applied against him for failure to 
pay his incomc-ta.x dues, there was no question of any 
investigation taking place nor was the.e any question 
of the trial of the assessee, and therefore Art. 22 was 
not intended that it should apply to all perjons 
arrested and detained in custoily. Ilfjjce Art. 22 did 
not apply. A I H 1933 S C iO. Dist. 57 Rom L R 
1062 I ILR (1956) Bom 136. 

1 Art. 22 — Scope of — Warraot of legislature being 

judicial warrant— Protection under Art. 22 not avail- 
able. 

Article 22(1) contemplates an arrest without war- 
rant of C.jurl and there is indication in the language 
of Art. 22 (1) and (2) that it was designed to give pro- 
tection against the act of the executive or otiaer non- 
judicial authority. The categories indicated are two 
and it is within the category of judicial warrant that 
w'arrarit of legislatures in contempt matters neces- 
-sarily falls and ther. fore cannot draw the protection 
afforded by Art. 22 of the Constitution. ! H 1953 

S C 10, Rel. on. I L R (1957) Bom 218 : 60 Bom L R 
279. 

-—Art. 22— Article applies to case of person.s arrest- 
ed for having committed an offence or having taken 
part in activity prejudicial to the interest of State - 
Article does not apply where arrest is as a result of 
coercive machinery applied against an assossce for 
failure to pav his income tax dues — S. 13 of Romhay 
City ].and Revenue Act (2of 1876 ’as amended by 
.\ct 47 of 1954 docs not contravene Art 22 (19531 
S C U 25 I, Uel. on. 57 Bom L R 1062 ; I L R (1956) 
Born 136. ' ' 
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Art. 22 Nature of right conferred by article. 

Article 22 whkh deals with preventive detention 
and confers on the subject certain rights and privileges 
which are fundamenta! in their character and the 
observance of which is obligatory upon the legisla- 
^res of the country. 52 Bom L R 794 : ILR (1051) 

o'A o’ h • A I R 195 L Bom 252 (253 
2o4, 2oo) (Prs 3, 4, 5} (DB). 

® “ Applicability — Whether applies to 

air 1952 

Cal 632 (SB). 


f Criminal Law Amendment Act 

c D u,.^T f “ provides for preventive detention. 
See ^(ety- Benpl Criminal Law Amendment 

“ R ll’S k/Sbr ""■> S- 2- Cn 1 1 1110 , 

- -Art. 22 Scope Art. 22 is to be read as proviso 
to Art. 21. 

Per Govinda Menon. J.: - One of the modes of 
depriving the personal liberty is indicated in Art. 22 
which should be read as a proviso to Art. 21. The 
curtailment of personal liberty should be in accord- 
ance with what is prescribed by Art. 22. If the 
article is followed both in letter and spirit, the Court 
cannot question an Act dealing with preventive de- 
tentioD. As Art. 22 prescribes the procedure establi- 
shed by law for making preventive detention valid, 
it is essential that its terms should be complied with 
and observed, if preventive detention has to be legally 

recognised and given effect to. Otherwise the deten- 

XL J^'^l^wful. It is, therefore, abundantly 
clear that the Indian Constituent Assembly intended 

to define and exp ain what is meant by “procedure 
established by law** in Art. 21 by enacting Ait. 22 as 

regard to preventive detention 
j ‘ isys down the procedure to be adopt- 

m iifpMsV/D™ ' " ‘ 

—Art. 22— U P. Goondas Act (I of 1932) (as modi- 
fied and extended to State of Delhi) is not a law pro- 
viding tor preventive detention. 54 Pun L R 312 • 

aR ( 1952) Punj 362 : 1953 Cri L J 421 : A I R ?953 
Punj 52 (54. 55) (Pt A) (Pr 5) (DB). 

1 (a). This Article and Art. 19. 

® 77 authorising deprivation of per- 

sonal liberty— Validity of, not to oe judged by criteria 
laicl down by Art. 19 — That depends on compliance 
with Arts. 21 and 22. See Ibid. Art. 19. AIR 1951 
S C 270. 

• — Recognition by Constitution of per- 
sonal liberties — Function of Articles 21 and 22. See 
Ibid. Art. 19. AIR 1950 S C 27- 

• — -Art. 22 — Interpretation of — .Vrticle 19 gives 
list of individual liberties, while Arts. 20 to 22 
primarily deal with Penal or other laws. See Ibid, 
Art. 19, AIR 1950 S C 27. 

• Art. 22 — Articles 19, 21 and 22 whether sup- 
plemental or exclusive. See Ibid, Art. 19. A I R 1950 
S C 27* 

— Art. 22 — Deprivation of personal liberty under 
Statute by preventive or punitive detention — Consti- 
tutionality of Statute if can be challenged on ground 
of infringement of Art. 19. See Ibid, Art. 226. AIR 
1955 All 193 (DB). 

Art. 22 — Scope — Legislation dealing with pre- 
ventive detention — Arts. 21 and 22 and not Art. 19 
apply. See Ibid, Art. 19. AIR 1955 N U C (Cal) 
4507 (DB)* 

1 (b). Laws inconsistent with article. 

• — Art. 22 — Arrears of Income-tax Recovery 
under S. 48 of Madras Act 2 of 1864 — Arrest and 


imprisonment of defaulter — Nature of — Whether 

detention within the meaning of 

Art 22 of the Constitution— Validity of S. 48 (2) and 

^ Madras Act-See Income-tax Act (19221. 

S. 46 (2). A I R 1957 S C 6S8. 

; Art. 22— Provisions for arrest of defaulter are not 
inconsistent with Art. 14 of Constitution. See Ibid, 
Art. 14. A I R 1956 All 428. 

—Art. 22-Orders under Ss. 110, 118, 123, Criminal 
r. L. Art. 22 does not apply and the sections have 
not been rendered void. A I R 1953 All 753 (DB). 

22 -- Section 123A (U P), Criminal P. C. - 
Section offends Art. 22 and became void on 25-1-1950 

Preventive Detention (Extension of Dura- 
non) Order made by President on 26-1-1950. See 
Criminal P. C. (1898), S. 123A (U P). 52 Cri L \ 
1282 : A I R 1950 All 562. 

c ~ yalidity — Nature of detention under 

Ss. 107, 117 and 123, Criminal P. C, — Sections not 
discriminatory or repugnant with Art. 22. See CrimL 
nal P. C. (I89b), S. 107. A I R 1957 Andh Pra 90. 

— West Bengal Security Ordinance 
(1949)— Offends Art. 22(4) because of absence of pro- 
vision for constitution of advisory Board contemplat- 
ed under that provision. See Public Safety — West 
Bengal Security Ordinance (19i9), S. 22. AIR 1950' 
Cal 274 (SB). 


® Art. 22 (4)— Bengal Criminal Law Amendment 
Act (6 of 1930 as amended by Criminal Law Amend- 
ment (Amending) Ordinance, 1949) — Act is in direct 
conflict with clause (4) of \it '2s, See Public Safety 
—Bengal Criminal Law Amendment Act (6 of 1930 as 
amended by Criminal Law Amendment (Amendicgi 
Ordinance 1949), Pre. AIR 1950 Cal 274 (SB). 

Art. 22 (4) — Madhya Bharat Police Act (67 of 

1950), S. 49 (2)— Section does not infringe Art. 22 (4). 
A I R 1955 N U C (Madh B) 59 13 (DB). 

Arl. 22 — Income-tax Act, S. 46 (2) — Section i.s 

ultra vires as it empowers Collector to proceed under 
S. 4S. Madras Revenue Recovery Act which offends 
Art. 22 (1) and (2). 26 I T R 509 ; 0054) 2 Mad L J 
683 : ILR 1955 Mad 999 i 1954 Cri L J 1775 : A I R 
1954 Mad 1091 (1094, 1095) (Pt A) (Prs 6, 8) (DB). 

—Art. 22— Law affecting personal liberty — Incon- 
sistency uith Arts. 21 and 22 — Letter of Ministry 
of State, New Delhi to Chief Commissioner, 
Manipur inconsistent with Criminal Law Amend- 
ment Act (1952) — Validity. See Ibid, Art. 21. .i I R 
1958 Manipur 9. 

Art. 22 (7) — C. P. and Berar Public Safety .Vet 

(62 of 1918), S. 2 (1) (a) — Section whether void for 
the reason that it provides for preventive detention. 
See Public Safety — C. P. and Berar Public Safety .-Vet 
(82 of 1948), S. 2 (1) (a). 51 Cri L J 1372 i AIR 1950 
Nag 203 (DB). 

• Arl. 22 — Orissa Maintenince of Public Order 

Act (4 of 1948 as amended in 1949), Ss. 3 and 4 — 
Inconsistency between sections and Art. 22— Eflecton 
validity of the provisions. See Ibid, Art. 13. AIR 1950 
Orissa 157 (FB). 

Art. 22— Bihar Maintenance of Public Order Act 

(3 of 1950) — Inconsistency between dttentive provi- 
sions and cIs. (4) and (5) of Art. 22 — Effect on vali- 
dity on constitution coming into force. See Public 
Safety — Bihar ^iainteDance of Public Order Act (3 of 
1950). AIR 1950 Pat 265. 


—Art 22— Public Safety— Preventive Detention Act 
(1950)— Scope— H void as in conflict with Art. 22 (5) 
of the Constitution— Section 14 of Act 4 of 1950 -If 
void and renders whole Act illegal — Person under- 
going trial for substantive offence or convicted 
therefor— Order of detention in respect of— If illegal. 
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See-PubIic‘Safety— Prevenlive'Detention Act i{1950). 
ILR 29 Pat 502. 

Art. 22—Validity of Abducted Persons (Recovery 

and Restoration) Act, 1949— Act whether infringes 
els. (1) and (2) of this article— See Abducted Persons 
(Recovery and Restoration) Act (1949), S. 1. AIR 1951 
Punj 145 (DB). 

Art. 22 (1) & (3)-Pablic Safety-U. P. Goondas 

Act (10 of 1932) (as modified and extended to the State 
of Delhi)— Validity of S. 5 (2) of Act— \\’hether provi- 
sion offends Cl. (1) of Article and if so whether it is 
saved by cl. (3). See Public Safety— U. P. Goondas Act 
(10 of 1932i as modified and e-vtended to the State of 
Delhi. AIR 1953 Punj 52. 

2. Retrospective effect. 
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effect of making them inviolable by ordinary letrisla- 
tion 1956 AnJh W R 485 : 1950 A L T 745 ? 1957 
Cri L J 624 : AIR 1957 A P 90 (91) (Pt B) (pr 3). 


Art. 22 (1) — Retrospective operation — Inter- 
pretation of Statutes — Constitution Statute. 

The Article has no retrospective effect and does 
not apply to a. person who wasarrested before January 
26. 1950. The words used are “who is arrejted" and 
not “who has been arrested”. The word “shall be 
detained and ‘*sha!l be*derjied*\ suggest futurity. 
Constitutioi) is always prospective and ne/er retros- 
pective. 52 Cri L ] 1251 . ILH (195 1 ) 2 All 745 : AIR 
19ol AH 718 (732) (Pt E) (Pr 30) (D3). 

3. Pfiicedure to be followed on arrest — 

Clauses (1) and (2). 

^Art. 22, Cl.s. ( 1) and (2) — .\rrest of person — 
Procedure to be followed on. 

Per Das ClausesiT and J' of Art 22 lav 
down the procedure that has to be followed wheii 
I man is arrested. They ensure four tilings; .a right 
to be informed regarding grounds ot arrest, b 
light to consult, and to be defended by, a Kval 
practitioner of his choice. > c right to be produced 
bclore a Magistrate within 24 hours and d) freedom 
Irom detention beyond the said period except by order 

ui-o' V. State of Midras. 

l.)o 0 Mad \\ M (Cri) 127 i (1950) 2 Mad L J 42 ; 63 

pAn ^ 174 : 51 Cri L J I;1S:3 : 

** ^ ^ (I't Zd) 

4. * Arrest” meaning of. 

» --An. 22^ — Hecoverv of arrears ol inco.me-tav — 

\rrest and .tention of def lulter— Nature of See 
‘OCDine-tax Act (1922'. S. 46 J . AIR 1956 S C 20. 

• — 22 (1) - Restraint on abducted person 
.Miof arrest witbm the meaning ol the article. See 

Al« ,,,, 

""Art. 22 (1)— Applicability to civil proceedings — 

R. IS framed under S. 43. Co-operative Societies Act 

e (Co-operative Societies Act (1912). 

S. 43) Aiaicr Rules, R. IS. 

Article 22 . T applies only, when a person is arrested 
or detained and has no application in civil procecd- 

rh- f r therefore, intra vires of the power.s of 
otthe Chief Commissioner under S. 43. Co-operative 
Societies Act. and does not, in any manner, offend 
against the fumlamental rights guaranteed by the 

Constitution. AIR 1956 .Mmcr 63 (65) (Pt 11) ('Pr 6b 
[Reversed on another point in AIR 1961 S C 1743 \ 

^-/Ut. 22— Scope — Punitive imprisonment after 
conviction by Court-If falls within Article. 

“7i Constitution, do 

ot deal \^th punitive detention following a convic- 

(iT safeguards provided in Art. 22 

U and (2) were to a large extent, covered by the 

provisions of the Criminal P. C. but their 
'^corporation in Art. 22 of the Constitution has the 


, Arrest” does not include removal 

i9MS.‘ is]!”'®”"’" Traffic Act (6 of 

The word •■arrest' in Art, 22 has a much restricted 
meaning and does not include the removal of a minor 
girl rom a brothel or from premises which are used 
as a bro hel under b. 15 of the Bengal Suppre-^n of 
Immoral Traffic Act, 1933. AIR 1953 S C 10 Re V 
ILR (19331 1 Cal 70 , 57 C W N 507 : W 53 Cr ' I i 
1187 : AIR 1953 Cal 522 (523) (Pt B) (Pr C) (DB) ' 

— .yt. 22 Madras Re\ enue Hecoverv \ct S 

\ alidity, ■ ’ 

Article 22 cannot be confined to cases of arrest of 
persons who are suspected to have committed an ac 
of criminal or quasi-ciiminal nature or tr, L ' 
activity prejudicial to the public or the State infAreTr 
fhe article apples to an arrest for non-payment of 

public dues. There is undoubtedly indicatfoTi^ 11 ? 

anguage of Art. 22 , C and (2) that'it waf des iened 
to give protection • against the act of the exccut ve o 

othei non-judicial authority. Where the arm. i ° 
inirsuance of a warrant by an exeeutive authoritv' V? 
directly attracts the application of Art. 22 (1) an/b) 
There is obvious incoiiMstency between S. 48 of the 
Revenue Ktcovery ;Act and the provisions ol A rf oo 
<1 ' and (2i of the Constitution, and S. 4S to th^ 

P. provi.sions of Art. of 

Tnr* i Constitution must be considered vni I 

1954 Cn L J 1775 : I L H (1955) Mad 999 , 

^ J : * 1954) 26 I T li 509i AIR 1954 
(1100) (Pt G; (Pr 30) (DR . i-^‘>4Mad 1091 

and Restnrariori) Act { £*^7^— 

I’S" iS,'?,™' AM 

The expression ‘‘arrest” appearing in Art '^2 i. •« / 
comprcdiensive term whi.'h is desit^ne I tri m 

cases in which a person is apprehended by le^d 
authority an 1 is not confined to caies in whiV?"* 
person is apprehended by or under the ^ 

uvi or Criminal (.oiirL It covers im7i ly cC«Cf 

authority h^ mu"s,“heXme7 to'^fi^Crrested ^vlt?^' 

statutory rule under the aiithoritv of . l! n 1 "'®.°’' 
been taken into custody. An abducted U on\ho 'is 
apprehended under the provisions of S 4 "bducted 
lersons (Recovery and lictoration) .\ct’(1949, f„r 
purpases o( being delivered to the custody of an 
officer in charge ol a camp must also bedeempri tr, a, 
arrested. The lact that ‘the word 'arri,' 'dleC^^^^^ 
appear in the Act of 1949 and the fact that the pol ce 
officer lA merely empavyered to tike an abdCted 
person into custody, do not alter the fact that the 
person who is .so appreliended and taken into custodv 

^7ii"’t t^7i An abducted person is 

entitled to he protection of Art. 22 even thoSgh she 

ha. comrnitted no olfence and is not alleged to have 

commited one. It cannot also be said that throroc^ 

dural protection guaranteed by Art. 22 is availabffi 

only to a person who is being detained to aimver 
a criminal charge. ‘Answer 

An .\ct is saiti to lie inconsistent with another 
the two cannot stand together i. e . whan tn nkl ' 
enactment is to disobey the other* It i. ^ ^ki 

obey the directions coiAained in ect on d'^a^d 7 " o? 

the Act ol 1949 ^i.hout disob^ tht dhecLn! 
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contained in Clauses (1) and (2) of Art. 22. The 
provisions of Ss. 4 and 7 of the Act 1949 are inconsis- 
tent with the provisions of Art. 13. Caselaw discussed. 
Ajaib Singh v. Siate of Punjab, 54 Pun L R 260; ILR 
(1952) Punj 381 : 1952 Cri L I 1313 ; AIR 1952 Punj 
309 (320, 321) (Pt C) (Prs 44. 46. 47) (FB). 

[Reversed in AIR 1953 S C 10]. 

5. Information of order of arrest. 

Art. 22— Contravention of, by order under S. 7 of 

Influx from Pakistan (Control) Act, 1949— Accused 
informed of order of arrest at time of arrest — Whe- 
ther Art. 22 is violated. See Ibidi Art. 21. AIR 1954 
Bhopal 9. 

6. Information of grounds of arrest. 

Art. 22 (1)— Petition for writ of habeas corpus — 

Legality of detention — Detention unlawful on the 
ground of information of arrest not being given to 
accused at material time namely, date of return— Sub- 
sequeot information— Effect. See Ibid, Art. 220. AIR 
1956 All 56. 

.Art. 22 (1) — Grounds of arrest— Object of infor- 
mation. 

The object underlying the provision in Art. 22 (1) 
that the ground lor arrest should be communicated 
to toe person arrested appears to be this. On learn- 
ing about the ground for anest, the man will be in a 
position to make an application to the appro- 
priate Cout-L, for bail, or move the High Court for a 
writ of habeas corpus. Further the information will 
enable him to prepare his defence in time for pur- 
poses of his trial. 1P56 Cr L J 13 i ILR (1950) 2 All 
527 I AIR 1956 AH 56 (59) (Pt C) (Pr 20) (DB). 

Art. 22 (1) — Grounds of arrest— Sufficiency of 

information. 

For purposes of Cl. (1) of Art. 22, it is not neces- 
sary for the authoi Wes to furnish full details of the 
offence. But the information should be sufficient to 
enable the arresled person to understand why he has 
been arrested. 

Per Desai, J. — The words ‘ grounds for such arrest" 
occurring in Art. 22 (1) should be interpreted in the 
light of the reasons for the provisions. If a person is 
arrested on a warrant the grounds or reasons for the 
arrest are the warrant. It he is arrested without a 
warrant, he must be told why he has been arrested. 

If he is arrest&i for committing an offence, he must 
be told that he has committed a certain offence for 
which he would be placed on trial. Informing him 
merely of the law applicable to that act would not be 
enough. 1956 Cr L J 13 : ILR (1956) 2 All 527 : AIR 
1956 All 56 (59, 61) (Pt D) (Prs 21, 30) (DB). 

Art. 22 (1)— Grounds for arrest- Sufficiency. 

The mention in the warrant about the accused be- 
ing wanted in a ca^e for certain offences is sufficient 
compliance with the requirements of sub-s. (1) of 
Art. 22. The ground for arrest is simply an order of 
the Court which is passed in a case relating to cer- 
tain accusation against the person arrested. 1955 Cri 
L J 1146 : AIR 1955 All 462 (464) (Pi A) (Pr 15j. 

[Overruled on another point in AIR 1955 All 521 
(DB)]. 

— Art*22 — .Armed Forces(Assam and Manipur) 
cial Powers Act (1958), S. 4 (c) — Arrest under— Re- 
mand of accused — Procedure for remand of accused — 
S. 107 and not S. 109, Ciiminal P. C. will apply — ■ 
Duty of Magistrate to see that person is informed of 
rounds of his arrest. See Armed Forces (Assam and 
lanipur) Special Powers Act (1958), S. 4 (c). 1963 (1) 
Cr L J 451 I AIR 1963 Manipur 12. 


Art. 22 (1)— Information as to grounds of arrest 

“Arrest by merely telling sections of penal provi- 
sions— Legality. 

The arrest of a person by merely enumerating sec- 
tion of aav penal provision is not proper compli- 
ance with tne constitutional requirements as envisaged 
by Art. 22 (1) of the Constitulion. Merely by telling 
that the person wps being arrested under S. 7, Crimi- 
nal Law (Amendment) Act and S. 143 read with 
S. 117, Penal Code, cannot provide him with infor- 
mation as to which of them any unlawful acts he has 
committed. The arrest on such a statement is, there- 
fore, wholly repugnant to the constitutional guarantee 
coDtemplated by Art. 22 (1). 1947 A C 573 and AIR 
1950 All 50, Rel. on. 61 Punj L R 413 : 1959 Cr L J 
1209: ILR (1959) Punj 1111: AIR 1959 Punj 506 
(508) (Pt A) (Pr 8). 

Art. 22— Detention in custody — Necessity to in- 
form person of grounds of his arrest — Remand to 
Police custody under S. 344, CriminaliP. C.— Condi- 
tions for— Similarity of —Offence under Official Secrets 
.Act— Bail— Grant of. See Criminal P. C. (1898), S. 107. 
1958 Cr L J 1248 ; AIR 1958 Tripura 34. 

7. Right to be defended by pleader. 

(a) Right to be provided with a lawyer by the 

Stale. 

7. Right to be defended by pleader. 

• Art. 22 (1)— Accused merely alleging that cer- 

tain relatives who sought interview with him after 
arrest were refused permission and that procedure 
resulted in a denial of opportunity to defend himself 
by engaging a civil lawyer through their help— No 
request made by accused to the Court martial for be- 
ing defended by lawyer of his and no such request 
turned down by the Court— Held there had been no 
denial of the right guaranteed by the Article. Ram 
Sarup V. Union of India, 1964 Cur L J (SC) 169 i 
(1964) 5 S C R 931 I 1964 S C D 661 : (1964) 2 S C J 
619 I 1964 M L J (Cri) 626 : 1965 (1) Cri L J 236 : 
AIR 1965 S C 247 (250) (Pt A) (Pr 9). 

Art. 22 (1) — Right to consult and to be defended 

by pleader— Infringement of — Effect — (Criminal 
P. C. (1898), S. 340). 

The accused were arrested for offences alleged to 
have been committed by them under Ss. 120 and 121, 
Railways Act and were put into prison. Two sets of 
these persons were tried within the Jail precincts 
on the 30lh of March, 1955. and the other two sets 
were tried on the 31st of March, 1955. The trial was 
held under the summary provisions of the Code, and 
the accused were convicted under the two sections. 
No infouiiation had been given to the accused persons 
that they had a right to consult a legal practitioner 
and to be defended by him under .Art. 22 of the Con- 
stitution and S. 340 of the Code. 

Held, that the fundamental right given to the 
applicant under Art. 22 of the Constitution and the 
right fuiiher conferred upon them, though similar in 
nature, under S. 340 of the Code of Criminal Proce- 
dure, had in a sense been denied to them. The trial 
was, ther/ore vitiated. AIR 1947 All 436 and AIR 
1926 Bom 551, Rel. on. American case law discussed. 
1956 Cr L J 1267 : ILR (1957) 1 All 144 : AIR 1956 
AH 64L (643) (Pt A) (Pr 88). 

Art. 22 (l)“Score — Validity of S. 80, U. P. Pan- 

chayat Raj Act, 194 '/ —Proviso to section only enforces 
the right gwen by the article to a person whose per- 
sonal liberty is sought to be deprived to be repre- 
sented by counsel and is theretore not invalid, bee 
U. P. Panchayat Raj Act (28 of 1947), S. 80, Proviso 

AIR 1954 All 655 (DB). 
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—Art. 22 (1)— Right to invoke^CompIainaDt in a 
case. 

A complainant in a case cannot take advantage of 
Art. 22 (1) of the Comtitution because he is neither a 
person arrested nor a person detained in custody. 
1952 All WR (HC) 223 : 1952 Cr L J 1666 : 1952 
F D (HC) 183 t 1952 All L J 195 i AIR 1952 All 924 
(925) (Pt C) (Pr 5). 

Art. 22 (1)— Applicability. 

The only condition necessary for a parson to have 
the right of defence by legal practitioner is that he 
must have been arrested; it is not at all obligatory 
that after arrest he should have been detained. If 
after arrest he was released on security, his right of 
defence by a legal practitioner which accrued at the 
moment of his arrest would continue, because the 
right to be defended is a continuing right. 52 Cri L J 
1251 I ILU (1951) 2 All 745 ; AIR 1951 All 718 (732) 
(PtD) (Pr 30) (DB). 

Art. 22 (1) and (31 -Public S ifety— U. P. Preven- 
tion of Crimes (Sjxfcial Powers t (Temporary) .\ct ^5 
of 1940), S. 4 -Warrant to tin,' police directing them 
to take security from the applicj;tls and to take them 
in custody Only On their default— Police taking them 
intocustoly first and then released them on security, 
thinking that it was warrant for arrest anti that the 
security to betaken from the applic.tnts wis (or their 
appearance before the Magistrate and not lor being 
of good l)ehavi()ur and keepitig the peace — A rrest 
could not he said to be under the Act v. iiicli was held 
to be 0[)e lor preventing detentiofi— 1 lence Art. 22 i3 ' 
held did not apply to rol) Uiein ol tfie right ot de- 
fence by a legal practitioner. 52 Cri L J 1251 : ILR 
(1951)2 All 745 : AIR 1951 .MI 718 (732) (Pt p) 
(Pr30)(DB). 


Art. 22 (1)— Applicability. 

The provision as to the riglit to bo delended by a 

legal practitioner is only conferred on a person who 
is arrested and is not a general right conferred on 
every one. 52 Cri L J 1251 : ILR (1951) 2 All 745 : 
AIR 1951 All 718 (732) (Pt G) (Pr 30) (DB). 


Art. 22 (1) — Infringement — What constitutes. 

In order to show that the Coii'-titution has be' 
inlringed it is not necessary to sliow that a pers< 

arrested under a certain Act was actually denied, tl 

right of defence i)y a legal practitioner. It is siifficie 
that the Act impugned itself denied the arrest( 
r>er,soii the right. 52 Cri L J 1251 : ILR (1951) 2 / 
745 : AIB 1951 All 718 (732) (Pt H) (pr 30) (DB). 

Art 22 (5) - S. 123A (U. i\). Crimir al P. C. fa 

to give right to arrested person to consult or I 
defended by legal practitioner of his choice as co 
templated by Art. 22 (1) — See Criminal F. C. ( I89f 
8. 123A (U. P.). 52 Cri L J 1282 ; AIR 1950 All 562 

-—Art. 22 (1) — Legal Practitioner — Profession 

ethics _ Appearing for opposite party after ceasir 
to represent one party — Criminal appeal — Lngag 
ment of Public Prosecutor who appeared for tl 
Mate terminated pending appeal — lie cannot I 
allowed to appear for the accused — Evidence Ac 
h. 126. violation of. (1960)2 Andh W K ll:19( 
Mad L J (Cri) 439 : I960 Andh L T 5.39 : ILR (196 
A 212 : 1961 (]) Cri L J 356 : AIK 19( 

(DB) ^ ^ 

(■ yy 22— Bight to be dcfenaecl by lawyer. Si 

cons itutionof India, Art. 10 (1) (g). AIR 1956 C 

■~Art. 22 (D— Whether an accu.sed lawyer can I 

to appear as lawyer for co-acensed in tl 
amt case — Rights of the accused to have pleader ( 


his own choice. See Criminal P. C. (1898), S. 501A 

(1965) 6Guj LR 531. 

Art. 22— Madras Revenue Recovery Act, S. 48 

and Income-tax Act. S. 46 (2)— Validity — (Income- 
tax Act (1922), S. 46) — • (Madras Revenue Recovery 
Act (2 of 1864), S. 48). 

Section 48 of the Madras Revenue Recovery Act is 
clearly ultra vires and cannot remain on the Statute 
Hook. It clearly offends Art. 22 (1) and(2i of the 
Constitution. Under it the defaulter has been denied 
all right of being heard. lie has also been deprived 
of all right of engaging a legal practitioner to appear 
on his behalf before the Collector, the arrest warrant 
issued by the Collector being Bnal and unappealable. 

S. 46^2) of the Income-tax Act is also ultra vires in 

.so far as it empoweiS a Collector to proceed under 
S. 48 of the Revenue Recovery Act. 1954 CT L J 1775* 
ILR (1955) AMad 999 : (1951) 2 M L J 683 j (1954) 26 
I T R 509 : AIR 1954 Mad 1091 (1094. 1095) (Pt A) 
(Prs 6. 8) (DB). ^ ^ 

Art. 22 — .\rrest of person — Duty or MJgi^trate 

— .Accused must Ije informed of grounds of arrr ^ and 
be allowed to conduit and be delended by a lawyer 
of liis (.-hoice. Sr-e C-riminal P. C. M898), 8 167 
1963 (2) CT L J 562 (.Manipur). 

Art. 22 (I) — ITjg.igement of lawyer — Right of 
p.iity \\ itiiess of one party carmot act as advocate 
for the opposite parly — U is pr.dessionai misconduct 
See Criminal P. C. (1898). S. 34U. 1964(1) C.r I J 601 
(My-s). 


\rt. LL (1) Under.trial prisoners In police lock 
up -Duly <if police officers. 

.\rticle 22 (1) of the Constitution provides that 
no person detained in custody shall lie denied the 
right to he defended by a legal practitioner of his 
clioiec. Hence when a person seeks the permission of 
the Police Olheer to obtain the signature of the under- 
trial prisoners in the police lock up on a vakalat- 
nama. the police otficers sliould immediatedy give 

him the necessary facility. d65)31 Cut L T 695. 

rT'V^i Panchayats 

Act, S. )4— Va'uhty — If infringes right to be re. 

presented by lawyer See Panchayats . Orissa (Tani 

f anchavats \ct(15 of 1948), S. 94. 1957 Cr L I 1437- 

AIR 1957 Orissa 281 (DB). ^ 


—.Art. 22 -Criminal P. C. (1898). Ss. 243.340 and 
004 -Cimviction on plea of guilty — Several accused 

Questions put to them jaintly about their guilt 

Accused were Bengali speaking but examined in 
Hindi-A\o certificate by Magistrate that questions 
were interDrealed to (hem-No opportunity to accused 
to be defended by pleaders — Conviction held not 

Art. 22. See Criminal 
I . C. (1898), S. 243. 1962 B L J R 390; (1962) 2 Lab 
L J 404. 


■—Art 22 (]) - Right to he defended by pleader — 
Isffect of non-compliance. See Criminal P C 1S9S1 
S. 191. AIR 1955 N U C (Pat) 3268. ' ^ 

—Art. 22-Scope - Right of accused to he defend- 
ed by counsel of his choice — Scope and extent of 
See Panchay&ts — Punjab Cram Panchavat Act 
(4 of 19.53). AIR 1957 Punj 149 (DB). ‘ ’ “ 

-Art. 22(1) -Right to be defended — Absolute 

conformity with provisions of Criminal P. C. (1898) 

whether essential to comply with requireme/its of 
Cl. ( 1). 54 pun LR 312 : ILR ( 1952) Punj 36‘^ : 1953 
^j^LJ42l:AIR 1953 Punj 52 (55) (Pl B) (Pr 7) 

Art. 22 (1) Criminal Trial held after C-ourt 
hours -Opportunity to avail legal assistance not 
given — Lllect — hailure of justice-Trial is vitiated 

aIR 1948 Mad 492 and AIR 1956 All 641 and AIR 
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1926 Bom 551, Rel. on. 1962 Raj L W 266 : 1962 ( 2 ) 
Cr L J 496 : ILR (1962) 12 Raj 620 : AIR 1962 Raj 
216 (217, 21S) (Prs 6. 10). 

-—Art. 22 (1) — Right to consult legal practitioner 
while in police custody — Scope and extent of — 
(Criminal P. C. (1S9S), Ss. 340 and 561-A). 

Article 22 (1) confers a fundamental ri^ht which 
the authors of the Constitution in their wisdom have 
guaranteed to every person who may be arrested and 
detained in custody. The right of an accused to 
consult his legal adviser and to be defended by him 
has been put on the highest footing ever since our 
Constitution came into force with eftect from 26th 
January, 1950. and it is really not necessary to derive 
it now from other enactments. Certain propositions 
seem to follow almost axiomatically from it: (1) that 
■ever since his arrest, the accused has a right to be 
consulted by a legal adviser cf his choice and to be 
defended by him; (2) in order that such consultation 
may be effective interviews must be allowed to his 
counsel, when asked for, out of the hearing of the 
police though within their presenoe;^^and (3) that such 
a right must of course not be abused and must be 
granted subject to reasonable restrictions as to time 
and convenience of the police authorities, no less 
than that of the party seeking the interview. It must 
be clearly understood, however, that the police must 
not in any way obstruct such interviews on arbitrary 
or fanciful grounds with a view to deprive the 
accused of his fundamental right. ]954 Cri L J 1591i 
1954 Rai L W 611 : ILR (1955) 5 Raj 70 : AIR 1954 
Raj 241 (241, 243) (Pt A) (Prs 4. 6, 7). 

7 (a). Right to be provided with a lawyer 

by the State. 

Art. 22 — Right of accused to demand court to 

supply him with lawyer — See Criminal P. C. (1898), 

S. 340. AIR 1958 Mys 150. 

Art. 22 — Criminal P C (1898), S. 340 — Right 

conferred by secli3n does not extend to right in 
accused to be provided with lawyer by State. See 
Criminal P. C. (1893), S. 340. AIR 1963 Orissa 144. 

Art. 22 — Right conferred by S. 342, Criminal 

P. C. does not extend to right in accused to be pro- 
vided with lawyer by State — See Criminal P. C. 
(1898), S. 340. ILR (1962) Cut 726. 

8. Clause (2). 

• “ 7 “Arts. 22 and 136 — Arrest and detention of 
foreigner for purpose of deportation — Protection 
under Art* 22, if available — NoD«production of de- 
lenue within 24 hours of his arrest before nearest 
Magistrate — Legality of detention — Order of High 
Court under S. 491, Criminal P. C.. declaring deten. 
tion as illegal — Appeal by special leave under 
Art* 136 — Detenue obtaining interim injunction 
against State from executing order of deportation 
pending disposal of his suit — Interference hy 
Supreme Court* 

The two respondents, husband and wife, were 
arrested for non* compliance with an order of depor- 
tation passed against them On the petition for habeas 
corpus filed by the respondents, the Judges of the 
High Court confined their attention to the period, 
viz,, from 1 p.m. on 25th July, 1960 to 2 p.m. on 27th 
July, 1960 and holding that during this period there 
had been a violation ot the requirements of Art. 22(2) 
of the Constitution, in that the respondents had not 
been produced before a Magistrate within 24 hours 
of the commencement of the custody, expressed their 
opinion that the detention was illegal and directed 
the release of the respondents. The State of Uttar 
Pradesh preferred tha appeal by special leave against 
the said order of the High Court. Subsequent to the 


filing of the appeal, the respondents filed a suit and 

obtained an iniunction against the State from deport, 
ing them to Pakistan pending the disposal of the suit. 

Held (Per P. B. Sinha, C. J., Ayyangar, Mudholkar 
and Venkatarama Aiyer. JJ*. Subba Rao. J., dissent- 
ing): -that without pronouncing on Ihe precise scope 
of Art. 22 (1) or(z) in relation to an arrest and deten- 
tion for the purpose of executing a lawful order of 

it could not be said in the circumstances 
of the case^lhat during the period commencing from 

1 p.m. on 25-7-1980 the respondents were illegally 
detained ior more than 24 hours without production 
before a judicial aulhority as required by Art. 22 (2). 
Even if Art. 22 (2) were construed to require that a' 
person arrested and detained has to be produced 

before a Magistrate every 24 hours during his deten- 
tion, in this case as the respondents were during *the 

second stage* produced before the High Courl itself 

for suitable orders’ on the 26th and again on the 

27th, the requirement was satisfied. Hence there was 
no justification whatsoever for the finding on the 
basis of which the High Court directed the release 
of the respondents. 

Per Subba Rao, J. : - The case is not a fit one for 
exercising the extraordinary jurisdiction, under Art. 136 
ot the Constitution. The appeal has become infruct. 
ous, for even if the State succeeds it cannot arrest the 
respondents till the disposal of the suit. Nor has the 
High Court decided any such important question of 
law as to cause some irreparable injury to the appel- 
lant unless the Supreme Court sets the matter right. 
An arrest and detention for the purpose of deporta- 
tion is not outside the scope of the Constitutional 
protection under Art 22 (2). It is not permissible to 
read into that provision exceptions other than the 
two specific exceptions in Cl. (3). As the respondents 
were not produced before the nearest Magistrate 
within 24 hours of their arrest for the purpose of 
deportation, the arrest and detention were in contra 
vention of Art 22 (2) and illegal. AIR 1953 SC 
10 and AIR 1957 S C 688, Dist. State of Uttar Pra- 
desh V. Abdul Samad, 1962 All L J 991 : ILR (1962) 

2 AH 547 : 1962 AH Cr R 440 : 1962 All W R (HC) 
780 : (1962) Supp 3 S C R915 : (1963) 1 S C A 780 ; 
1963 S C D 3S5 : 1962 B L J R 952 : 1962 (2) Cr L J 
499 : AIR 1962 S C 1506 (1511, 1512, 1513) (Prs 14, 
15. 19, 20). 

• — Art. 22 (2) — Detention without authority of 
Magistrate. 

A petition under Art. 32 of the Constitution alleged 
that A was arrested in Bomby on the 11th March* 
1952, and taken in custody to Lucknow to be pro- 
duced before the Speaker of the Uttar Pradesh Legis- 
lative Assembly to ausw’er a charge of breach of 
privilege. He was not produced before a Magistrate 
within twentv-four hours of his arrest and was in 
detention in the Sp?aker'i custody at Lucknow even 
at the time of petition, which tact was admitted by 
the State. 

Held, that the peremptory provisions of Art. 22 (2) 
were contravened and that A was entitled to release. 
Gunupali Ke.«havram v. Nafisul Hasan, 1954 Cr L J 
1704 : AIR 1954 S C 636 (637) (Pr 2). 

[The decision in the case proceeded on the conces- 
sion of counsel and was not regarded as considered 
opinion and was not lollowed in aIR 1959 S C 395— 
Ed.] 

— Art. 22 (2) —Applicability and scope — Detention 
in pursuance of conviction and sentence for contempt 

by Legislative Assembly — Art* 22 (2) does not apply# 

The provisions of Art. 22 (2) of the Constitution 
cannot apply to a detention in pursuance of a con- 
viction ana imposition of a sentence of imprisonment 
by a competent authority. Article 22 (2) is applicable 
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only at a stage when a person has been arrested and 
is accused of some otfence or other act and it can 
have no application after such person has been ad- 
judged guilty of the offence and is detained in pur- 
suance of such adjudication. 

Where a person has b?en convicted and sentenced 
for contempt by the Legislative Assembly, his oro- 
duction before a Magistrate would be absolu’^ely 
futile. The Magistrate would have no power either 
to release such a person on bail or to make any other 
order or provision regarding his custody. The Consti- 
tution-makers could never have intended that an 
empty formality should be gone through which 
would serve no useful purpose. Hence the detention 
of the petitioner following conviction for contempt 
and sentence by the Legislative Assembly is not vio- 
lative of the provisions of Art 22(2) of the Consti- 
tution. AIR 1953 S C 10. Rel. on. 1905 All W R 
(H C) 286 : 1965 All Cr R 213 : (1965) 2 Cri L J 
170 I ILR (1965) 2 All 2Sl : AIR 1965 All 349 (354. 
355) (Pt D) (Pr 13) (DB). 

— Art. 22 (2) — Production of arrestpd person 
for remand before Magistrate on duty at Kotwali at 
odd hour - No vioUtion of Art. 22 (2\ AlH 1952 
Assam 167. Foil. I960 All L J 206 : 1960 All \V R 
(H C) 145 : 1960 All Cr R 122 : 1960 Cr L J 1049 : 
AIR 1960 A'l 407 (467) (Pt A) (Pr 2) (DU). 

—Art. 22 (2) — Production of person arrested be- 
fore Magistrate pasted at Kotwali in executive capa- 
city— Art. 22 (2) is satisfied— (Criminal P. C- (1898), 
S. 61). 

In Art. 22 as well as in S. 61, Criminal P. C., the 
terms ‘Magistrate* and ‘Court of a Magistrate’ are 
interchangeable ones and mean the same thing. Wlien 
a Magistrate is posted at Kotwali with the primary 
duty to quell any disturbance that might arise, he dis- 
charges an executive function. Nevertheless when the 
arrested person is produced before him. and he has 
to coDsider the question of granting a remand, he 
exercises judicial functions, i.e , acts as a (2oiitt. In 
such a case, the production of the arrested person is 
before a Court of Magistrate within Art. 22 (2'. Peti- 
tion No. 2762 of 1959 ( All), Foil. 1960 All L J 227 : 
1960 All W R (II C) 215 : 1960 All Cr R 143 : ILR 
(I960) 2 All 792. 

.Art. 22 (2) — Applicability. 

Article 22 (2) has no application when an arrest is 
made under a warrant issued by a Court. 1952 S C J 
664 : AIK 1952 S C 10 and AIR 1953 All 753 Foil. 
1960 All W R (H C) 215 ; 19G0 All Cr R 143 : 1960 
All L J 227 : ILR (1960) 2 All 792. 


Art. 22 (2) — Production before Magistrate at 

early hours of morning — A alidity. 

When the petitioner was produced before the 
Magistrate in the early hours of the morning and was 
granted a remand, the Magistrate ;:icted as a Court, 
and therefore the production was in full conformity 
with the requirements of Art. 22 (2). 1960 All L J 
227 : 1960 All W R(H C) 215 : 1960 All Cr R 143 : 
ILR (1900) 2 All 792. 

Art. 22 (2) -Scope and object of— Duty of Magis- 
trate. See Criminal P. C. ( 1898), S. 167. 1959 Cr L j 
685 : AIR 1959 All 384 (DB). 


Art. 22 (2) -Time of arrest— Mateiiality of. 

The actual time of arrest is material in order t 
judge whether the police authorities did or did no 
comply with the requirements of Ait. 22 (2) hy th 
production of the accuse I before a Magistrate withi 
the prescribed time. 1937 All W R (11 C) 14 : 195 
fvLhJ • 1^57 Cri L J 427 : AIR 1957 All 18 

a9l)(PtB)(Pr4)(DB). 

[Vol.4.] Fn. D. 14. 


“""“Art. 22 (2) — ‘‘Shall be produced before the 
nearest Magistrate’’. 

Petitioner arrested without a warrant by a Station 
OBGcer on his own authority — Within few minutes of 
arrest City Magistrate going to the spot in his exe- 
cutive capacity — Arrested person produced before 
such Magistrate who was fully competent to autho- 
rise detention in custody — Petitioner remanded to 
jail custody by City Magistrate — Held, that in the 
circumstances tlie arrest not having been made by the 
Station Officer under the direction or supervision of 
the Magistrate, it was not necessary for him to 
produce the accused before another Magistrate and 
in producing the accused before the City Magistrate 
on the sp-ar there was full compliance with Art. 22 
(2). AlH 1954 AH 601. Disting. 1955 Cr L J 623: ILR 
(1955) 1 All 355 : AIR 1955 All 193 [198, 215) (Pt G) 
(Prs 5, 55) (DB). 

Art. 22 (2)— Art. 22 (2) and Criminal p.C (1898), 

S. 61. 

Article 22 (2) of the Cor.stitution in eflect net only 
gives constitutional protection to the provision con- 
fined in S. 61. Criminal P. C. but further liberalizes 
it by iTiiking the provision applicable intho.se cases 
also where the arrest is made in pursuance of a war- 
rant. 1954 All LJ 355: AIR 1954 All 601 (604) 
(Pt D) (Pr 29) (DB). 


.Art. 22 (2)— production before Magistrate. 

fn 17th February. 195 1. the petitioners were ar- 
rested by a Magistrate acting under S. 64. Cr. P. Code 
for having obstructed the entry of the Ilarijans into 
tlie temple of Shri \'ish wauathji of Banaras through 
the nuin gate and thereby having committed an 
offence punishable under S. 6 of the U. P. Removal 
of Social Disabilities Act. 1947. On the same day the 
Magistrate remanded the petitioners into jail- cuitody. 
It was contended for the petitioners that they were 
not produced before tiie Magistrate within 24 hours 
of their arrest as required by Ait. 2z (2), Constitution 
of India. 


Held, (i) that the Magistrate in directing the arrest 
of the petitioners did not, as contemplated by S. 107 
Cr. I’. Code, act as a Court nor had ho an opportunity 
of appiviug a judicial mind to the facts of the 
case; and 


(ii) that in the circumstances of the case there was 
no proper production of the petitioners before a com- 
petent Magistrate within 24 hours of their arrest 
\vithout warrants and consequently their further 
detention in fail was illegal audunconstitutional. AIR 
1953 SC 10. Rel. on. 1954 All L J 355 : AIR 1954 All 
(iOl (605) (I't D (Prs 32, 34) (DH). 




by CL (2) IS the Court of Magistrate and not a Magis^ 
traie acting in any other capacity such as when he 
passes orders as a persona designata. See Criminal 
1 . C. 1 1898), S. 123. A (U. P.) air 1950 All 562. 


• « W 1 1 1 U ^ — V V f | U Call pQSS 

Subsequent remand — Production of accused before 
Maeisrrate — Necessity of — (Criminal P. C. (1898), 

S« lo7)# 


An order of remand can only be passed by a Magis- 
trate sitting as a Caurt. It is immaterial where such a 
.Magistrate was sitting at the time of the passing of 
the orde^ Neither Art. 22 of the Constitution nor 
S. 167. Criminal?. C. requires praduction of an 
accused person before a Magistrate on the occasion 
of a subsequent remand. ILR (1952) 4 Assam 18 i 

1952 Cri L J 1659 : AIR 1952 Assam 167 (167, 1081 
(Pt A)(Pr2). uvi.iua; 


# Art. 22 Non-production of detained person 
within 24 hours of his arrest— Offends Art. 22 (2) 
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Order of detention canrot be upheld. See Bengal 
Criminal Law Amendment Act (6 of 1930), Preamble. 
AIR 1950 Cal 274 (SB). 

9* Right of foreign natinnals. 

—Art. 22 (4) (a) and Part HI, (Genera!) — Foreign 
nationals not entitled to claim fundamental right— 
(Right under Ait. 22). See Ibid, Art. 12. 1964 (2) Cr 
L J 588 : AIR 1964 Tripura 57. 

10. Validity of Preventive Detention 

Act (1950). 

• Art. 22 (4) and (7)— Scope — S. 11 (1), Preven- 

tive Detention Act — Validity. See Public Safety — 
Preventive Detention Act (1950), S. 11 (1). 1958 Cr 
L I 283 : AIR 1958 SC 163. 

• Art. 22 — Preventive Detention Act (1950). 

S. ll-A — Classification by, of detentions into those 
before and after 30-9-1952 — Whether ultra vires of 
Cl. (7) (b) of this article and Art. 14. See Public 
Safety— Preventive Detention Act (4 of 1950), S. IIA. 
AIR 1953 SC 52. 

^ Art. 22 — Preventive Detention (Amendment) 

Act (1952), S. 3 — Validity of. See Public Safety — 
Preventive Detention (Amendment) Act (1952) S. 3. 
air 1952 SC 324. 

• Art. 22 -Preventive Detention Act whether 

ultra vires of the Constitution. See Public Safety- 
Preventive Detention Act (1950), Ss. 12 and 14. 51 
Cri L J 1383 i AIR 1950 SC 27. 

—Art. 22 — Applicability and scope — Preventive 
Detention Act (1950), S.. 3— Validity. See Ibid, Art. 19 
(1) (a). AIR 1956 All 589 (DB). 

Art. 22 — Preventive Detention Act (1950), Ss. 9 

and 10 — Validity— S. 10 does not offend against prin- 
ciple? of natural justice or test of proper judicial 
inauiry. See Public Safety— Preventive Detention Act 
(1950). S. 9. ILR (1956) Bom 715. 

—Art. 22 (7) (a)— Ss. 11 (1) and ll-A, Preventive 
Detention Act (1950) — Validity — Opinion of Advi- 
fory Board obtained and final order of detention 
passed within 3 months of original order — Question 
of validity of sections does not arise. 

Though the Preventive Detention Act, 1950, does 
not provide for any circumstance under which a 
detenu may be detained for a period longer than three 
months without a reference to an Advisory Board the 
the omission of such a provision cannotmakeS.il 
( 1 ) or S, ll-A of the Preventive Detention Act ultra 
vires. Where, however, the opinion of the Advisory 
Board hid been obtained and the final order of deten- 
tion made within thiee months from the date of the 
original order of detention, invalidity of the order of 
detention or the question of S. 11 (1) or ll-A of the 
Preventive Detention Act being ultra vires of Art. 22 
(7^ of the Constitution cannot arise. 1962 (1) Cr L J 
^9: AIR 1962 Cal 119 (121) (Pt D) (Pr 8) (DB). 

11. J. & K. Preventive Detention Act — 

Validity of* 

• Art 22— Jammu and Kashmir Preventive De- 

tention Act (4 of 2011). S. 8 (1) Proviso — Validity — 

Constitutionality— Constitutionality questioned on the 
cround of Us inconsistency with Arts. 21 and 22 of 
the Constitution. See Public Safety — Jammu and 
Kashmir Preventive Detention Act (4 of 2011), S. 8 
(1) Proviso. AIR 1956 SC 197. 

—Art. 22 (5) as applied to J. & K. State — Though 
Art. 22(5) of the (Constitution is violated, the provi- 
sions are not ultra vires in view of Art. 35 (c) as 
aoDlied to J. & K. State. See Public Safety — J. & K. 
Preventive Detention Act, S. 8 (1). 1963 (1) Cr L J 
765 I AIR 1963 J & K 23. 


12. Preventive detention —General. 

(a) Meaning and object of preventive detei>-' 
tion. 

(b) Law of preventive detention — Essentials 
of validity. 

(c) Legislative competency. 

(d) Conformity. to law. 

(e) Criminal prosecution, if a bar to preventiv* 
detention. 

12. preventive detention — General. 

• Art. 22 — Defence of India Act (1962), Sec- 

tion 3 (2) (15) (i) — Detention under Defence of India 
Act, 1962 not open to challenge by virtue of Presi- 
dential Order under Art. 359 (1) of the Constitution 
— The fact that emergency may last for a long 
period and as a consequence citizens may be preclud- 
ed from enforcing fundamental rights under Arts. 14, 
21 and 22 during the period of the Order has no 
bearing on the validity of detention — How long the* 
Proclamation of Emergency should continue and 
what restrictions should be imposed on the funda- 
mental rights cf citizens during the pendency of the 
emergency, are matters which must inevitably be left 
to the executive because the executive knows the re- 
quirements of the situation and the effect of compul- 
sive factors which operate during periods of grave 
crisis — Similarly the argument that during the 
operation of the PresideLtial Order, the executive 
may abuse its power and the citizens would have no 
remedy is essentially political and its impact on the 
constitutional question is at best indirect — In a 
democratic State the effective safeguard against abuse 
of executive powers whether in peace or in emer- 
gency, is ultimately to be found in the existence of 
enlightened, vigilant and vocal public opinion. See 
Defence of India Act (1902), S. 3(2)(I5)(i). AIR 1964 
SC 381. 

• Art. 22 — Deprivation of personal liberty — 

Obligation to follow procedure established by law— 
Applicability of rule to preventive detention before 
(Donstitution. See Public Safety — Preventive Deten- 
tion Act (1950), S. 3. AIR 1952 S C 106. 

'• Art. 22 — preventive detention— Whether in- 

fringes on rights guaranteed under Fart III. 

Preventive detention is not by itself considered an 
infringement of any of the fundamental rights men- 
tioned in Part III of the Constitution. This is subject 
to the limitations prescribed in Cl. (5) of Art. 22 of 
the Constitution. State of Bombay v. Atma Ram, 
1951 S C J 208 ! (1951) 1 Mad L J 389 i 53 Bom L R 
437: 1951 SCR 167: 1951 All L J (SC) 36 1 
1951 Mad W N 532 : 1951 Mad W N (Cri) 148 i 52 
Cri L I 373 : AIR 1951 S C 157 (164. 165) (Pt D) 
(Prs 15, 18). 

—Art. 22 — Scope — Freedom of expression— Rea- 
sonable restriction— Preventive detention for inciting 
violence — Legality. See Ibid, Art. lu (1) (a). 1957 
Cr L J 1361 : AIR 1957 All 782 (DB). 

—Art. 22 — Preventive and punitive detention — 
Distinction between — Issue of warrant under S. 3, 
Preventive Detention Act against person in Jail awaiU 
ing trial- Legality. See (1) Public Safety— Preventive* 
Detention Act (1950), S. 3. AIR 1950 Hyd 66. 

Arts. 22 (7), 246, Sch. 7, Lirt III, Item 3 — 

Preventive detention legislation — Powers of State 
— Successive legislations. 

Per Sarjoo Prasad J. — It is not open to any State* 
to play with the life and liberty of its citizens and iu 
providing legislation for preventive detention. It 
must always pay due care and attention so that the 
legislation so enacted or promulgated is beyond 
exceptions. A State must, therefore, exercise due car^ 
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and attention in framing all such law and legislations 
lest it may be accused of bad faith on account of any 
hasty or ill-advised move taken in that direction. 
Successive legislations and orders of detention passed 
under legislations which have ultimately to be aban- 
doned as found to be defective and void on technical 
grounds may in most cases lead to tbe unlortuiiale 
result of detaining a person for a period much beyond 
that contemplfiled by Art. 22 of the Constitution of 
India. A State must, therefore, guard against any 
such unfortunate action. ILR 29 Pat 410: 51 Cri L ] 
1251 I AIR 1950 Pat 352 (345) (Pt G) (Prs 5, 3). 

12 (a). Meaning and object of preventive 

detention. 

• Art. 22 — Order of detention — Nature of. See 

Public Safety — Preventive Detention Act .1950', 
S. 3. 1959 Cr L J 1501 : AIR 1959 S C 1335. 

—Art. 22 (4) — Scope — Criminal P. C., S. 123 — 
Preventive detention under — If falls within ambit 
of Art. 22 (4). 

The basis of the order under S. 123, Criminal Pro- 
cedure Code, awarding imprisonment for non-com- 
pliance with the same is that the person proceeded 
against is likelv to commit ollences or a breach of the 
peace unless ne furnishes security. It is a precau- 
tionary and not a punitive measure. The fact that an 
order demanding securily precedes the order of 
detention under S. 123 would make uo difference to 
the character of the detention being precautionary. 
The detention contemplated by Cl. (4) of Art. 22 is 
detention ordered by the e.xecutive authority, and not 
that ordered by a judicial tribunal after the fall trial. 
It follows that that preventive detention ordered by 
a Court under S. 123, Criminal P. C, does not come 
within the ambit of Art. 22 (4). 1953 Andh W R 
450 : 1957 Cr L J 826 : A I R 1957 A P 268 (271) 
(Pt C)(Prs 11, 12, 15). 

Art 22 (4) — Preventive detention — Detention 


under S. 123, Criminal P. C.— (Criminal P. C. (1898), 
S* 123). 

The preventive detention in the Article means pre- 
ventive detention by an executive authority and not 
detention by any order passed by a judicial tribunal 

after a full trial. Therefore the provisions of S. 123, 
piminal P. C., which provides for detention for 
failure to give security which is ordered after full 
trial is not the detention referred to in Ait. 22 (4) of 
the Constitution and therefore it is not ultra vires of 
the Constitution. (1956) 1 M L J 232 : 1956 Cr Ll 
750 : 1956 Mad W N 77 : AIR 1956 Mad 292 (293) 
(Pr 4). 

-Art. 22 (3'— Preventive detention and e.vternment 

or banishment — Distinction — Nature object and 

effect of latter. 51 Pun LR 312: ILH’(I952) Puni 

362 : 1953 Cri L J 421 : AIPi 1953 Punj 52 (54 55) 
(Pt A) (Pr 5) (DB). ooj 

12 (b). Law of preventive detention — 
Essentials of validity. 

Art. 22 - Defence of fiulia Act (19C2) and De- 

fence of India Rules (1962) — ^'alidIty of. 

A perusal ol the Act and the Defence of India 
Rules clearly reveals that tlieir provisions are 
vio ative of CIS. (4), (5) and (7) of Art. 22 of the Con- 
stitution. There is no provision in the impugned 

furnishing groLids 

to a detenu .so that he may know why he is detained 
and make a representation against the order of deten- 

for more than 3 months 

achbed .Apt haying nre- 
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and the maximum period for which detenus of any 

class or classes could ba detained. No procedure is 
for consulting an advisory board is provided. It is 
true that R 30 (a) provides for review but that does 
not a fleet the position. Its provisions do not touch 
the merits of the order of detention already made 
but simply provide a machinery by which an 
order already made can be reviewed by the same 

^ ( 03) 1963 All 

>> n ( HL.) 3 d9. 

.Overruled on another point in AIR 1964 S C .381.] 

Art 22 — Section 123-A rU. P.), Criminal P. C,— 
hailure to provide for auvisory Board though pro- 
vision has been made for deteution in excess of threo 
months - Validitv See Criminal P r (1848? 

S. 123-A:(U. P.). AIR 1950 All ,562 (DBj. ' ‘ 

; Art. 22 - Caw under which preventive detention 
IS ordered .should not be against the Constitntinr. 
J959 Cri L J 160 : (1958) 2 .lidh W R 589 H 

19o9 Andh Pra 73 (75. 76) (Vt A) (Pr 7) (UR). 

“-Art. 22 -- Assam Maintenance of Public Ordpr 

^ 950 )'’ Assam Act 21 of 

I JoO) — Act whether one providing for nrevpnfm« 
detention — Provision in, lor imposing restriction 
wilhout providing for reference to advisory R^rd 
\ a idity See Public Safety - Assam .nL , enan^e ol 
Public Order Act (5 of 1947 as amended U 


AIR 


articte‘- IfTect'oh prescribed by 

A preventive detention cmnot be justified if there 

oa uny ol the .safeguards provided 

by Art. 2_. the most important of which is contained 
1,1 sub-cl. ^61 ,52 Bom L B 794 : ILB 1951 Bom 92 

- p7o.“.f 

provision in, for constitution of advisory hoar?l _ 
Oilends Art. 22(4). See Public Safely - Wes RpIIT 
jne^urify Ordinance (1949), S. 22. AIB 1950 Cal 274 

t7XrC*2D^"^'°'’"~ Proviso 

Per Covinda .Menon J.- One of the modes of de 

priving the personal liberty is indicated i? A t ^22 

which should be read as a proviso to Art tP 
curtailment of peisonal liberty should be in te i 

ance with what is prescribed by Art 22 If 

cle is followed both in letter and spirft ,he C^n t 

not question an Act dealing with preventi?edeHr““‘ 

AS .Art. 22 prescribes the%roce<fu,e ?hed bv 
1 -iw for making preventive detention valid it ^ 

ved. if preventive detention 
nised and given effect to. Otherwise tifp lut 
willbeunlaisful. It is. thereforraLi^d^nS'^^Verr 


that the Indiar. Constituent- 

d explain what is meant bv *‘nrnn^r^..L 


<lefine an 


established by faw” ir. Art'. 21 by rnacling 

Art. 22 clearly lays down the pr?ced?re ?o 
adopted. 1952 Cri L J 170 : AIR IQ^i \f 
(1025) (PI I) (Pr 18) (DB) ^ ^*^^5 

12 (c). Legislative competency. 

• Arts. 22, 246, Sch. 7 List I Entrvq«nWi ■ « 

Entry 3— Preventive detention— power of P 

to enact law. rower of Parliflmp«» 
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3, it is clear that the Parliament is empowered to 
enact a law of preventive detention (a) for reasons 
connected with defence, (b) for reasons connected 
with foreign affairs, (c) for reasons connected with 
the security of India, and (under List III), (d) for 
reasons connected with the security of State, (e) for 
reasons connected with the maintenance of public 
order, or (f) ior reasons connected with the mainte- 
nance of supplies and services essential to the com- 
munity. A. K. Gorxalan v. State of Madras, 1950 Mad 
W N (Cri) 127 : (1950) 2 Mad L J 42 : 63 Mad L W 
638 : 1950 S C f 174 : 51 Cri L J 1383 : 1950 SCR 
88 : Aia 1950 S C 27 (42. 121, 122) (Pt Zl) (Prs 26, 
244. 245). 

12 (d). Conformity to law. 

Art. 22 (5) — Curtailment of freedom of person. 

The same act may, at the same time, warrant restric- 
tion being placed on two freedoms, namely one, free- 
dom of the right of expression and the other the 
liberty of the person. However liberty of a person is a 
much wider thing than freedom of expression. And 
if what is sought to be curtailed is the liberty of the 
detenu as distinguished Irom his freedom of expression 
the detenu cannot complain against the order of 
detention on the ground that to the extent that he 
published secretly unauthorised objectionable news 
sheets action should have been taken against him 
under the Press Emergency Powers Act 1931. and not 
under the Preventive Detention Act, 1950. 53 Bom L R 
127; 52CriLJ418i :ILR(1951)Bom 546 i AIR 
1951 Bom 33 (41, 45) (Pt F) (Prs 15, 24) (DB). 

Art. 22 (4)— Detention under Preventive Detention 

Act for period beyond life of Act— Validity. See Pub- 
lic Safety — Preventive Detention Act (1950), S. 1 (3) ). 
AIR 1955 Cal 374 (DB). 

Art. 22— Failure by advisory board to submit 

report within period prescribed by S. 10, Preventive 
Detention Act— Consequent omission by Government 
to pass orders under S. 11 of that Act — Detenu's 
right to be released. See Public Safety — Preventive 
Detention Act (1950), S. 10. AIR 1953 Sau 63 (DB). 

Art. 22- Report of advisory Board not submitted 

to Government within 10 weeks prescribed by S. 10, 
Preventive Detention Act (1950) —Validity of further 
detention. See Public Safety — Preventive Detention 
Act (1950), S. 10 (1). AIR 1953 Sau 51. 

12 (e). Criminal prosecution, if a bar to 

preventive detention. 

Art. 22 — Scope— Action can be taken under S. 3, 

Preventive Detention Act (1950) even in respect of 
matter as to which criminal prosecution can be laun- 
ch^. See Public Safety — Preventive Detention Act 
( 1950), S. 3. AIR 1957 Cal 74 (DB). 

All. 22— Person in jail awaiting trial — Warrant 

issued against him under S. 3, Preventive Detention 
Act — Legality of. See Public Safety — Preventive 
Detention Act (1950), S. 3. AIR 1950 Hyd 66. 

0 Art. 22— Person undergoing trial for substantive 

offence or convicted therefor Order of detention in 
respect of — Legality. See Public Safety— Preventive 
Detention Act (1950), S. 3. (’50) 29 Pat 502 (FB). 

13. Satisfaction of detaining authority, 

Art. 22 — Preventive detention — Satisfaction of 

detaining authority — Question of maintenance of 
public order — Grounds must be germane to that ques- 
tion — See Public Safety — Preveotive Detention Act 
(1950), S. 3 (1) ^o). ILB (1956) Bom 715. 

Art. 22 — Satisfaction of detaining authority — 

Mistake in describing grounds of detention. See Pub- 
lic Safety — Preventive Detention Act (1950), S. 3. 
AIR 1954 Cal 591 (DB). 


— Art. 22— Government exercising discretion under 
S. 11 (1), Preventive Dentention Act — Opinion and 
report of Advisory Board, if should be considered — 
Relevancy of opinion and report — Secrecy of report. 
See Public Safety — Preventive Detention Act (1950), 
S- 11. 1958 Cr L J 1047 i AIR 1958 Mad 425 (DB). 

Art. 22 — Satisfaction of detaining authority — 

Satisfaction is presumed unless rebutted by detenu — 
Presumption. See Public Safety — Preventive Deten* 
tion Act (1950), S. 3 (1) (a) (i). 1965 (2) Cri L J 119 ! 
AIR 1965 Pun) 270 (DB). 


14. Bona fides of the order of detention. 

• Art. 22 — Mala fides of order of detention — 

Relevant consideration. See Public Safely— Preventive 
Detention Act (1950), S. 3. AIR 1958 S C 163- 

• Art. 22 — Mala fides of detaining authority— See 

Public Safe'y —Preventive Detention Act (1950), S. 3. 
AIR 1950 SC 531. 

Art. 22— Preventive detention— Bona fides of the 

order- Order passed during detention for trial under 
ordinary criminal law — Validity — (Public Safely — 
Preventive Detention Act (1950), S. 3 (1) ). 

If the person is convicted and sentenced for alleged 
offences unf^er the ordinary law the necessity for an 
order of detention under the Preventive Detention Act 
ceases to exist, at least until he has served out his 
sentence. Even an order of detention passed shortly 
before the expiry of the sentence and in anticipation of 
the release would not necessarily be wrong. AIR 1958 
S C 451 and A I R 1944 Pat 354 Bel. on ; AIR 1948 
All 281, Disting. I L R (1957) 2 All 42 i 1957 Cr L J 
1361 I AIR 1957 All 782 (796) (Pt G) (Pr 30) (DB). 


Art. 22 — Power should cot be exercised in bad 

faith. 

The action of the detaining authority should not 
be ultra vires the law empowering preventive deten- 
tion. The power should not be exercised in bad faith 
or in an arbitrary manner or for a collateral purpose 
but the detaining authority should be honestly satisB- 
ed. 1959 Cri L J 160 ; (1958) 2 Andh W R 589 i 
1958 Mad LJ (Cri) 913 t 1958 Andh LT 1136 i 
AIR 1959 Andh.Pra 73 (75, 76) (Pt A) (Pr 7) (DB). 


Art. 22 — Public Safety — Preventive Detention 

Act (1950), S. 9— Mala fides- Detention order during 
pendency of case against person or immediately after 
his discharge — Not mala fide. See Public Safety- 
Preventive Detention Act (1950), S. 9. AIR 1955 
NUC (Cal) 1009. 

Art. 22 — Detention under S. 3, Preventive 

tention Act — Allegation of mala fide — Burden of 
proof — Order found to be in conformity with the 
Act and not outside its scope or object — Question 
of mala fide, whether can arise. See Criminal P. C. 
(1898), S. 491. AIR 1960 Guj 43. 


Art. 22 — Allegation of mala fide detention — 

Duty of (Dourt. See Ibid, Art. 226. A 1 R 1952 Hyd 

112 (DB). 

Art. 22 — Person arrested and detained in police 

custody for being prosecuted for certain crime 
Government subsequently changing its mind to pie- 
i^entively detain him — Detention, if mala fide, 
Public Safety— Preventive Detention Act (1950), S. d. 
AIR 1952 Hyd 112 (DB). 

Art. 22 — Mala fides of authorities. See Pu^h^ 

Safety — Preventive Detention Act (1950), S. 3. 19ot 
jab L J 522. 

Art. 22— Bona fides of detention — Relevant fac- 

:ors. See Public Salety - Preventive ^ct 

1950). S. 3. 1958 Cri L J 1047 : AIR 1958 Mad 425 

(DB). 
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—Art. 22 — Scope— Detenu charged-sheeted in crU 
minal prosecution — Ground of detention not same as 
offence set out in charge — No question of mala fides. 
See Public Safety — Preventive ‘Detention Act (1950), 
S. 10. 1958 Cri L J 1047 : AIR 1958 Mad 425 (DB). 

• Art. 22 — Person undergoing^trial for substantive 

offence or convicted therefor — Order tor preventive 
detention in respect of. See Public Safety — Preven- 
tive Detention Act (1950). (1950) ILR29Pat 502 
(FB). 

Art. 22 — Preventive detention — Bona fides of 

the order of detention. 

Because a man might have been prosecuted under 
the ordinary criminal law on the iiasis of allegations 
put forward as grounds for the detention, his deten- 
tion urder the Preventive Detention Act is not neces- 
sarily illegal. It is quite easy to conceive of cir- 
cumstances in which, even in such a case, the main 
purpose of the detention is evidently preventive and 
not punitive. Where the whole gravamen of the 
grounds of detention are that the detenu is so pouer- 
ful h imself, and is also a close associate of desperados, 
that it is impossible to procure witnesses to appear 
against him for the purpose of dealing with him 
under the ordinary law recourse to the powers of 
preventive detention by the authorities is not only 
legitimate, but is the only course which they could 
adopt for the purpose of restorijig a healthier atmos- 
phere in which the ordinary process of law can be 
exercised properly. A I H 1053 S (' 451; 1950 S G J 
433. Disting. 50 Punj L R 291 i 1954 Cri L J 10(iS : 
AIR 1954 Punj 151 (150. 157) (Ft Rl (Frs 0, 7). 

Art. 22— Mala fide of detention— Burden of proof. 

See Public Safety — PreveiAive Detention .Act ( 1950), 
S. 7, AIR 1952 Raj 171. 

15. Advisory board. 

;-Arts. 22 (4), 220 -Power of High Court to grant 
writ of iuibcas corpus— (Public Safety — Preventive 

Detention Act (19.50). S. 8). 

Neither S. 8 of the Preventive Detention .Act, 19.50, 
nor Cl. (4) fa) of Art, 22 constitutes the A lvi^ory 
Board a (.ourt of law or imposes on it the duty of 

wliether a person's detention is legal. 
All that S. 8 of the Preventive Detention .Act does is 
to constitute a body which, as its name implies, is a 
purely advisory body whose duty it is to advise the 
CfOvcrnment whether in its opinion there is suiiicient 
cause for the continued detention of a particular 
person Or persons. Its opinion cannot operate to oust 
the pirisdiction of the High Court to determine whe- 
ther the grounds upon which the patitioner was 
detained satisfied the requirements of the law. The 
If'gli (.ourt has no concern with the proceedings of 
the Advisory Board The fact that the Constitution 
has provided an Advisory Hoard for advising on cases 
of preventive detention does not mean that the right 
of the High Court to grant a w'rit of habeas corpus 
in cases wdiere the initial arrrst iti the opinion of the 
High Court was illegd or improper has been taken 
a wav. AIR 1953 Raj 177, Re), on. 1954 All L J G : 

t:ri I. J G85 ! I L K 
All 230: AIR 19,54 All 315 (315, 310) 
(I’t A) (I’rs 5. 10) (Dili. 

“ Art. 22 (7) (c) — .Advisory Board does not exercise 
unctions of C^aurt — Its duty is to report about sulii- 
ciency of cause for detentiot) — See Public Safety — 
ireveritive Detention Act (1950), S. 10. A I R 19G5 
Punj 2i0 (DB). 

IG. Procedure before advisory board. 

~ Art. 22 — (Object of Advisory Board’s report — 
Communication of Board’s report to detenu more 
than three mouths after his arrest — Rflcct of — See 


Public Safety— Preventive Detention Act (1950), S. 10* 
AIR 1956 All 589. 

Art. 22(5) — Scope — Refusal of the Advisory 

Board to call records of ca-es required by detenu — 
There is no infringement either of Art. 22 (5) or of 
S. 10 of the Preventive Detention Act (1950). 

Article 22 (5^ provides for a constitutional right to 
be told as to w'hy a person has been detained. Section 
10 of the Preventive Detention Act makes a proce- 
dural provision for the Advisory Board to call for 
such information as it may deem necessary from the 
appropriate Government or from any person or from 
the detenu concerned. It is the Board’s discretion to 
call for such further particulars as it may deem 
necessary in a given case. There is no infringement 
of either .Art. 22 \5) of the Constitution or of S. 10 of 
the Preventive Detention Act, b/ reason of the Board's 
refusal to accede to tlie request of the detenu to call 
for the record. 1902 Cri L J 311 j ILR (19GI) 1 Cal 
27G I AfR 19G2 Cal 1G2 (1G3. 104) (Pt A) (Pr 5) IDB). 
.Art. 22 — Report of .Advisory Board w’hether judg- 
ment— Opinion of Board— W hether should be l.»acked 
by report. 8cc Public Safety — Preventive Detention 
Act . 1950'. S. 10. 105S Cri T j K47 : AIR 1958 

Mad 425 (DB). 

Art. 22 (4) — Coijfrrm.itioii of detention must be 

within thne months from the date of detention. See 
Public Sifetv — Preventive Detention Act (1050), S 11. 
1959 Cri L j 63 : AIR 1959 Mvs 7 (DR). 

Art. 22 (4) — Procedure before advisory board — 

Detenu desirii,g opportunity r I being p-rsonally heard 
— Such opportunity tj 4 given —Effect of. S e Public 
Safety — Pieventivc Detention .Act (1950), S. 10. .A I R 
1955 SVC (Raj) 4G39 (DB). 

17. .Advisory board — Qualification 

of members. 

— —.Arts. 22 (4) (a) and IG.5 ( I) — Qualifications for 
appointments uncer— .Age limit, it one such qualifi- 
cation. 

The (jualificalions for jppointment as a High Court 
fudge .fscontemplated hy Art 22 i4) (a)and .Art 105 (1) 
of the Constitution refer only to thf se (jualilicatious 
desc.^hed in Art. 217 i2) and do not refer to the age 
limit fixed in Art. 217 1). The aye limit is not one of 
the quaiiticdtions. ITCut L T 3(i6 : AIR 1952 Orissa 
GO (OT) (Pt B) (Pr G) (DB). 

IS. Clause (7) (a) and (b) — '‘.Any law”. 

.Art. 22— Scope. 

'I'he words employed in .Art. 22 (7) are not 'a law 
in force’ or ‘an existing law’ but only ‘any law’. 
Pfima facie, it could not therefv^ro refer to *a 1 aw in 
force' or ‘existing law' hut to ‘a law'. .Art. 22. if 
read carefully, only indicates tliat it was intended 
to apply to a prospective leg^Ution. 52 Cri Lj 170 : 
AIR J951 Mad 1015 (1040) (pt J) (Pr 63) 

(DB). 

Arts. 22 (7), .373 — Power of Parliament and 

President under. 

The Parliament’s power under .Art. 22 (7) (a) and 
(1)1 Can only relate to detentions inicle under any law 
enacted in pur.suance aiul in conformity with the 
provisions of Art. 22^4). Neither t he Parliament nor 
tlie President acting under Art. 373 can therefore 
prescribe \shat it is ttnpowered to do under Art. 22 
[7) (a' and d>'. in respect of the detentions made 
under a law in force prior to coiumcncemeijt of the 
Constitution. 52 Crt L | 170 : MR 1931 Mad 1015 
(1041) (Pt K) (IT 64) (DB). 

19. .Maximum period of detention. 

® Art. 22 Power of Parliament to prescribe 
minimum period for a class of cases taken as a whole 
See Public Safety ~ Preventive Detention (Amend- 
ment) Act (1952), S. 3. AIR 1952 S C 324. 
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• Art. 22 (7) — Power under Art. 22 (7) — Limi 
tation upon. 


„i power given under 

clause (7) to 6x a maximum period has been exer- 
cised the power exhausts itself and cannot be exer- 
cised again in respect of the same detention. No 
^ich limitation IS imposed upon Parliament by the 

^^agistrate. Thana. 
^ ? I SCR 683 : 

324 (KSHR H I'pt if AIR 1952 S C 


• Art- 22 (7) Scope — Article, whether confers 

lundamenlal right. 

the Parliament by law under 
Art. ^2 (,<} prescribed a maximum period for which 

any person may be detained under any law provi- 
ding for preventive detention, then that period does 

not become a part of the fundamental right confer- 

‘h® Constitution. 

Article 22 in clause i does not confer a fundamental 

right on a person; on the other hand, in its true 

concept, it restricts to a certain degree the measure 

ot the fundamental right contained in clause 4 (a) of 
the Article. 


~ The provisions of els. 4 (a). 4 (b’ 

““ a fundamental right nol 

to be detained beyond a certain period. The extent 
ot that period can vary but the maximum period ol 
detention cannot exceed certain fixed limits. Those 
imitsareLaJin the first instance, three months : if not 
(b) the maxim'im prescribed by Parliament undei 
sub-cl. 7 (b). No law can be made authorizing deten- 
tion either under sub cl. 4 (a) or 4 (b) [b] unless a 
maximum juried of detention is prescribed by Par- 
hament under sub.cl. 7(b). Krishnan v. State ol 

C J 453 1 (1951) 2 Mad L J 105 

^ ^ 945: 1951 S C R 621 
AIR 1951 S C 301 (307. 308) (Pt E) (Prs 24. 381. 


# .\rt. 22(7)— Scope— Does not confer legislative 

power— Period of deteniion prescribed by it can be 
altered by Parliament. 


Per Mahajan J. - The ambit of the legislative 
powers ot the Parliament is contained in Art. 245 
of the Constitution read with the entries in Sch.7. 
Article 22 of the Constitution restricts those powers 
to a certain extent. It does not enlarge them. Clause?, 
however, cuts down these restrictions to a certain 
extent Pailiament having power to make the law 
has also the power to alter or amend it, if it so 
chooses. Ft cannot, therefore, be argued that the 
Pdrliaoent has no authority to alter the period of 
one year prescribed under Ait. 22 (7) (b) as the sec- 
tion does not confer any legislative power on Parlia- 
ment. Krishnan V. State of Madras, 1951 SC 1 453 • 

■ '^2 Cri L J 1103 : 64 Mad 
L'wwl? S C B 621 : AIR 1951 S C 301 (307) 


-—Art. 22 — C. P. and Berar Public Safety Act (6 
of 1948), S. 2(l)(a) — Implied providon in sectio 
confer) ing power to detain for an indefinite perio 
—Validity of. See Public Safety — C. P. and Bera 

Public Safety Act ^02 of 1948), S. 2 (1) (a). AIR 195 
Nag 203 (DB). 


20. Detention beyond three months without 
obtaining opinion of advisory board. 

— Art. 22 (7)— 'Such detection’ — If refers to pre- 
ventive detention or to period of detention— S. 11 (1) 
Preventive Detention Act-Validity of-See Public 
Safety— Preventive Detention Act (1950), S. 11(1) 
1938 Cri L J 283 t AIR 1958 S C 163. 


• Art. 22 (4) (a) — Detention order not specifying 
definite period of detention — Omission is not mate- 

rial rendering order invalid See Public Safety— Pre- 
ventive Detentiou Act (195u), S. 12. AIR 1952 SC 350. 


• Art. 22 (7) (a)— ‘And»— Meaning-Words and 

Phrases. 

(Majori^ view, Bose J., dissenting)— Sub-clause (a) 

cl. 7 of Art. 22 being an enabling provision, tne 
word and should be understood in a disjunctive 
sense: AIR 1950 S C 27, Rel. on, Krishnan v. State 
of Madras, 1951 S C J 453 : (1951) 2 Mad L J 105 ; 
52 Cri L J 1103 J 64 Mad L W 945 : 1951 SCR 
621 : AIR 1951 S C 301 (303) (Pt B) (Pr 10). 


• Art. 22 (4) (a) -‘‘Such detention”. 

Per Fazl AH J. — The words “such detention** 
occurring at the end of cl. (4) (a) of Art. 22 mean 
detention for a period of longer than three months. 


Per Patanjali Sastri J, Contra — The words “such 
detention” in sub-cl. (a) refer back to the preventive 
detention mentioned in cl. (4) and not to detention 
for a longer period than three mouths. A. K. Gopalan 
V- State of Madras, (1950) 2 Mad L J 42 : 63 Mad 
L W 638 : 1950 S C J 174 i 51 Cri L J 1383 2 1950 
S C R 88 : 1950 Mad W N (Cri) 127 : AIR 1950 S C 
27 (01, 76) (Pt Ze) (Prs 80,120). 


• Art. 22. cIs. (4) (a) and (7)-Cl. (7) whether is 

exception to cl. (4) (a). 

Per Kania C. J. and Patanjali Sastri J.: — An attempt 
to correlate cl. (4) (a) and cl. 7(a) as a rule and 
an exception respectively is opposed both to the 
language and the structure of those clauses. They 
are two alternatives provided by the Constitution 
for making laws on preventive detention. A. K, 
Gopalan v. State of Madras, (1950) 2 Mad L J 42 2 
63 Mad L W 638 2 1950 S C J 174 1 51 Cri L J 
1383 2 1950 S C R 88 I 1950 Mad W N (Cfi) 127 i 
AIR 1950 S C 27 (42, 63, 77) (Pt Zf) (Prs 25, 83. 


• — Art. 22 (7)— Interpretation of. 

Per Kania C. J. — In the case of an Act of pre- 
ventive detention passed by the Parliament, cl. (7) of 
Art. 22 contained in the Chapter on Fundamental 
Rights, permits detention beyond a period of three 
months and excludes the necessity of consulting an 
Advisory Board, if the opening words of the sub- 
clause are complied with. Sub-clause (b) is per- 
missive. It is not obligatory ‘on the Parliament to 
prescribe any maximum period. A. K. Gopalan v 
btate of Madras, (1950) 2 Mad L J 42 ; 63 Mad L W 
638 : 19'^0 S C J 174 : 51 Cri L J 1383 1 1950 SCR 
88 2 1950 Mad W N (Cri) 127 : AIR 1950 S C 27 
(42) (Pt Zg) (Pr 25). 


Art 22 (7) — Interpretation of— Real purpose 
and intention. 

Per Mahajan J. — The real purpose of cl. (7) of 
Art. 22 is to provide for a contingency where com- 
pulsory requirement of an Advisory Board may 
(defeat the object of the law of preventive detention. 
This clause is incorporated in the Constitution to 
meet abnormal and exceptional cases, the cases being 
of a kind where an Advisory Board could not be 
taken into confidence. The authority to make such 
drastic legislation was entrusted to the supreme 
legislature but with the further safeguard that 
only enact a law of such a drastic nature provided 
it prescribed the circumstances under which such 
power had to be used or in the alternalive it pr®*- 
cribed the classes of cases or stated a determinable 
group of cases in which this could be done. The 
intention was to lay down some objective standard 
for the guidance of the detaining authority on the 

basis of which without consultation of an Advisory 

Board detention could be ordered beyond the period 
of three months. A. K. Gopalan v. State of Madras, 
(1950) 2 Mad L J 42 1 63 Mad L W 638 < 1950 S C 
J 174 : 51 Cri L J 1383 : 1950 S C R S8 : 1950 Mad 
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W N (Cri) 127 : AIR 1950 S C 27: (85) (Pt Zh) 
<Pr 143). 

• Art- 22 (7) (a) — ‘‘The circumstances under 

svhich and the class or classes in which” — Sub- 
clause, whether is conjunctive or disjunctive. 

Per Kania C. J., PatanjaliSa^triandDasJJ.— Theuse 
oftheword“which”twiceinthefirstpart ot sub-cl. (a) 
of cl. (7) read with the comma put affer each, shows 
that the legislature wanted these to he read as dis- 
junctive and not conjunctive. By cl. (7) (a) of Art 22, 
as worded, the legislature intended that the power 
of preveotive detention beyond three months may be 
exercised either if the circumstances in which or 
the class or classes of cases in which, a person is sus- 
pected or apprehended to be doing the objectionable 
things mentioned in the section. 

Per Fazl Ali and Mahajaa If. Contra — The provi- 
sion clfiirly means that both the circumstances and 
the class or classes of cases svhich are two dilTerect 
expressions with different meanings and connotation^ 
-and cannot be regarded as Jvnonymius) should be 
prescribed, and prescription of one without prescrib- 
ing the other will not be enough. A K..Gopalanv. 
State of Madras, 1T50 Mad W N (Cri) 127 : (B)50) 2 
Mad L J 42 : 03 Mad L W 038 : V~)rA) S C I 174 : ")1 
Cri L J 1383 : 1B50 S C B <SS : A [ B 1970 S C 27 
(44, 03, 79, SO. 123) (Pt /i) (Prs 34. 84. 120. 144. 
248). 

• — Art. 22 (7) (a) — ParliameiU may prescribe 
either tlie circumstances or the classes nt ca.ses or 
both —preventive Detention Act (1950), S. 12 { 1 ). 

Per Patanjali Sastri and Das j [. — Article 22 (7) (a) 
means that Parli iment may prescribe either the cir- 
cumstances or the classe> of cases or both, and in 
^^nactiug S. 12, Preventive Detention .\ct, 1050, Par- 
liament evidently regarded the matters mentioned in 
els. (a) and (b) of sub-s. 1) of that se ition as siilii- 
ciently indicative both of the circumstances under 
which and the classes in which a person could be 
detained for the longer period. To say, tor instance, 
"that persons who are likely to act prejudicially to 
the defence of India may be detained beyond three 
months is at once to “prescribe a class of persons in 
which and the circumstances under which” a person 
may be detained for the longer period. In other 
words, the cUssiGcation itsell may be sucli as to 
omount to a sullicient description of the circumstan- 
ces for purposes ot cl (7). 

Per B. K.. Mukherjea I. — Sub-clause (u) of Art. 22i7; 
lays down a purely enabling provision and Parlia- 
ment, if it so chooses, may pass any legislation in 
terms of the same. W here an optional power is con- 
ferred on certain authority to perform two separate 
acts, ordinarily it would net he obligatory upon it to 
^rtonn both; it may do either it it so likes. Here 
the classes have been specitied and the classes appa- 
rently are composed of persons who are detained for 
the purpose of preventing them from committing 
certain apprehended acts. It is extremely doubtful 
whether the clauses themselves could be described 
as ‘circumstances' as they purport to have been done 
in the section. A. K. Gopalan v. State of Madras, 
1950 Mad W N (Cri) 127 : (1950) 2 Mad L 1 42 : 03 
Mad L VV n.3S : 1950 S C J 174 : 51 Cri L J 1383 : 
1950 SCJ 8S: A I R 1950 SC 27 (79. 104, 123) (Pt /j) 
<Prs 126, 201, 248). 

• Art. 22 (7) (a) — Circumstances and class or 

classes — .Meaning of — Preventive Detention Act 
(1950). S 12 (1). 

Circumstances ordinarily mean events or situation 
extraneous to the actions oi the individual concern- 
ed, while a class of cases means determinible groups 
based on the actions of the i* dividiials with a com- 
cnou aim or idea. Deternhnal)lc may be according to 


the nature of the object also. The classification can 
be by grouping the activities of people or fy specif- 
ying the objectives to be attained or avoided. A. K. 
Cooalan v. State of Madras, 1950 Mad W N (Cri) 
127: (1950) 2 Mad L j 42 : 63 Mad (. W 638 : 1950 
S C J 174 : 51 Cri L J 1383 : 1950 S C B 88 i A I R 
1950 SC 27 (45, 78. 86, 104) (Pt Zk) (Prs 35, 125, 
145, 199). 

— -^rt. 22 — Power of executive to decide time of 
detention — Dhtiiuing opinion of .Advisory Board on 
specific Question whether detention for more than 3 
months was necessary in particular case, is not neces- 
sary. AIR 1955 iNUC (Madh B) 3100 (DB). 

.Art. 22 — Detention beyond three months— Mean- 
ing of. See ibid, Art. 21. AIR 1953 8au 51. 

21. President’s powers. 

• — Arts. 22. 359. 35S. 14. 21, 226 and 32 — Inter- 

pretation of Art. 359 — Article is capable ol only one 
construction — Scope of Art. 358 compared with 
that of Art. -359 — Klhct of Presidential Order 
— Right to move High Court under Art. 226 falls 
within mischief of Art. .>59 (D — Nature ot proceed- 
ings that ire liarred hy Presidential Order under 
A a. 359 1 -"Any Couri” in Art. 359 J), mearjs any 
Court ot competent jurisdiction —Vires of Defence of 
fndia Act ami Rules on ground of violation of funda- 
iiumtal rights in is no in proceedings under S. 491 
(I) b). Criminal (\ C. — Proceedings fall within mis- 
chief of Art. 359 1) and the Presidential Order — 

X'alirlity of Defence of India Act and Rules there- 
under cannot be Questioned on ground of violation of 
fundamental rights uinler Arts. 14, 21 and 22, for 
period of operation of Presidential Order under 
.\rt. 359. Piti3 .\ll B d K 9 5.59, Oven uled. See 
Ibid. Art. 359(1). AIR 1964 SC 381. 

m Arts. 22, 359(U, 226— Detention under Defence 

of India .\ct and Rules— Piesidential Order suspend- 
ing enforcement ot lundamenlal rights under .Arts. 
14. 21 and 22 during operation .of order — Detention 
can be challenged on grounds of infringement of 
rights other that those specified in the order — De- 
fence of I ndia Act , 1962 S. 3 (2) ( 15) i i) — Defence 
of India Rules (1962', R, 30 (l)(b) — Criminal P C. 

. 1898). 8. 491 (1) (b). See Ibid. Ait. 359 (1). AIR 1904 
S C 381. 

• — Arts. 22, 359 (1), 14, 21 — Presidential Order 
SLi'^pending enforcement of right under Arts. 14, 21 
aii'l 22 during period of emergency — By indirectly 
valitlating laws in infringement of Arts. 14, 21 and 
22, the Order does not become a fraud on powers 
order Art. 359. See IbiJ, Art. 359 (1). A I R 1964 S C 
381. 

• — Arts. 22, 359 (1), 32 ^ President ordering sus- 

pension of right to move Court for enforcing rights 
under .Arts. 21 and 22 — Effect of the order — Person 
<letained under R. 30 ot Defence of India Rules — 
Petition to Supreme Court unJer .Art. 32 for issue of 
writ of habeas corpus— Petitioner held had no locus 
standi to enforce the right — Defence ct India Rules 
(1962), 30. See Ibid, Art. 359 (1). A I R 1964 S C 

173. 

Art. 22 (1). (5) and f 7)— Presidential order under 

Art. 389 in fo-^ce — Application under S. 491, Crimi- 
nal P. C., challenging validity of detention on the 
ground that the law, namely Defence of India Ordi- 
nance. .Act and the Rules are ultra vires of theConsti- 
lution — - Maintainability. (’63) 1963 All W R (HC) 
559. 

'_OverruIed in AIR 1904 S C 381.] 

• — Arts. 22 (7) and 373 — Preventive Detention 
F.xteiiMon of Duration Order (19.50) passed by Presi- 
dent in exercise of power under Art. 22 (7) (a) 
and .Art. 373 — Whether revived Bengal Criml- 
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nal Law Amendment Act, 1930 and West Bengal 
Security Ordinance, 1949 which had become void 
under Art J3 (1) on 25-1-1950 — See Public Safety — 
Preventive Detention (Extension of Diration) Order 
(1950). 51 Cri L J 1110: AIR 1950 Cal 274 (SB). 

~ Art. 22— Government can detain person for more 
than three months only alter getting the opinion of 
the Advisory Board. It has nowhere been laid down 
f“3t opinion of the Board on a specific question whe- 
ther the detenu should be detained for more than 
three months is to be obtained. If the Board sees the 
detenu s case and confirms the order of detention, 
the executive Governmeni is empowered to keep 
the detenu in detention for any period not exceed- 
ing one year. It is within province of the executive 
to decide for which time the detenu is to be detain. 

ed. The Advisory Board has nothing to do with the 

question. Madh B L J 1954 H C R 1195. 


352 : (1963) 2 Mad L J (SC) 82 i 1963 Mad L J (Cri> 
461 I (1963) 2 Andh W R (S C) 82 i 1962 Supp (2> 
h CR918i 1962 MP L J 1015: i963 Mad W N 
16 I AIR 1962 S C 911 (913, 914) (Prs 7, 5). 


• Art. 22 (5)— Public Safety — Preventive Deten- 
tion Act (1950), S. 3 — Right of detenu to be furnish- 
ed with facts — Limitations — Satislaction of appro- 
priate authority — Grounds of satisfaction —Rights 
conferred by Art. 22 (5) of Constitution— Public Safety, 
bee Public Safety — Preventive Detention Act (1950),. 
S. 3. AIR 1958 S C 163. 


Art. 22 (5) — Power of State Government to re- 
voke or modify under S, 13 order of detention- Does- 
"01 "iclude power to modify grounds under S. 7. 
See Public Safety — PrevenHve Detention Act (1950k 
S. 3. ILR (1961) 1 All 427. 


Arts. 22 (7), 373 “ Powers of President under 
Art. 373 - Extent of. 

The powers conferred by Art. 373 on the President 
are not wider than those conferred on Parliament 
oycl, (7)of Art. 22 of the Cmstitution and, there- 
fore, h© cannot oeder the continuance o! the deten* 
tion of a person even in a case which is not covered 
by that clause. 51 Cri LJ 1372: 1951 Nag L j 1: AIR 
1959 Nag 203 (207) (Pt C) (Prs 18. 19) (DB). 

Ktu 22 — C. P. and Berar Public Safety Act (62 of 
1948), S. 2(1) (a) — Order of detention under — Effect 
of President C. O. 8. dated 26-1-1950 on the order of 
detention — Section, whether amounts to 'any ’aw’ so 
that the President has power to prescribe the circum- 
stances under which period of detention may extend 
beyond 3 months without obtaining opinion of 
Advisory Board. See Public Safety— (J. P. and Berar 
Public Safety Act (62 of 1948), S. 2 (1) (a), AIR 1950 
Nag 203 (DB). 

® Art. 22 — Detention under Oris.sa Maintenance 
of Public Order Act (4 of 1948 as amended in 1949) 
—Continuation of, after law' in Ss. 2, 3 and 4 of Act 
became void after Constitution came into force— VVhe- 
ther can be justified under Preventive Detention (Ex 
tension of Duration) Order (1950). See ibid, Art 13. 
AIR 1950 Orissa 157 (Fii). 

Art. 22 (7) — Scope. 

Article 22 (7) merely entitles the President to spe- 
city mrcumstances define classes in which a person 
may be detained under any pre-existing law for pre- 
ventive detention. but without those limitations 
imposed by Art. 22 (4). It does not authorise mak- 
ing a new detention law that can stand by itself. 51 

Cri L J 1081 1 IIP 29 Pat 335 : AIR 1950 Pat 265 
(271) (Pt F) (Pr 29) (DB). 

Art. 22— Bihar Maintenance of Public Order Act 

(3 of 1950), becoming void under Art. 13 (1) — 
Power of President to render the Act valid under 
Art. 22 (7) read with Ait. 373 or by means of adap- 
tations contemplated under Art. 372. See Public 
Safety — Bihar Maintenance cf Public Order Act (3 
of 1950). AIR 1950 Pat 265 (DB). 

22. Clause (5)- General. 

• *-;“Art. 22 (5)— Communicate the grounds’— Com- 
munication, meaning of — Communication means 
bringing home to detenu effective knowledge of facts 
—Detenu under S. 3 (1) (a) (ii) cf the Prevemive 
Detcotion Act, 1950 not knowing enough English to 
understand grounds served upon him — In such case 
grounds should be in a language which he can under- 
stand. Harikisan v. State of Maharashtra, 1962 All 
W R (H C) 429 I 1962 All Cr R 248 : (1962) 2 S C A 
233 : 64 Bom L R 522 i 1962 Nag L J 583 : 1962 
M P L J 1015 : 1962 (1) Cr L J 797: (1963) 2 S C J 


■^Art. 22 (5) — Non. compliance of — Effect. 

Order of detention passed by District Magistrate- 
under S. 3 (2), Preventive Detention Act — Grounds of 
detention supplied to detenu by District Magistrate- 
superseded by those supplied by State Government — 
No evidence to show that District Magistrate had 
signified his assent to modified grounds supplied by 
State — No affidavit by State that cetention was neces- 
sary on modified grounds supplied by it — Held, 
the facts and circumstances that there was clear 
violation of the constitutional guarantee under Art* 
22 t5) vitiating the final order of detention. ILR 
(1961) 1 All 427. 

“Arts. 22 (1) and 22 (5) — Decisions under Ait* 
22 (5) — Use of, under Art. 22 (l)“(Precedent). 

Decisions of Courts under clause (5) of Art. 22 will 
be of much assistance in interpreting cl. (1) of Art. 
22. 1956 Cr L J 13 : I L R (1956) 2 AH 527 t AIR 
1956 All 56 (59) (Pt B) (Pr 19) (DB). 

Art. 22 — Refusal by Advisory Board to call for 

records required by detenu — There is no infringe- 
meat of Art. 22 (5). 1962 (1) Cri L J 311 : AIR 1962 
Cal 162 (163, 164) (Pt A) (Pr 5) (DB). 

Art. 22 (5) — Scope of, indicated — Non-compli- 
ance, when amounts to infringement of fundamental 
rights, stated — (Public Safety— Preventive Detention 
Act (1950), S. 11). AIR 1955 N U C (Cal) 100^ 
(OB). 

23. ‘’Grounds on which the order 
has been made.” 

• Art. 22 (5) — Communication of grounds ofr 

detention — Sufficiency. 

(Per Kania C. J., Patanjali Sastri and Das JJ. — 
Mahajan and- Bose JJ., dissenting.) 

To hold that Art. 22 (5) requires that, wherever 
detention is grounded on alleged prejudicial speeches 
the detaining authority should indicate to the person 
detained the passages which it regards as objection- 
able, would rob the provisions of the Act of much 
of their usefulness in tbe very class of cases where- 
those provisions were doubtless primarily intended 
to be used and where their use would be most 
legitimate. Where, therefore, an order of detention 
is based upon speeches made by the person sought 
to be detained, the detaining authority need not com- 
municate to the person the offending passages or 
even the gist of such passages on pain of having the 
order quashed if it did not. If the time and place 
at which the speeches were alleged to have been- 
made are specified and their general nature and effect 
(being such as to excite disaffection f^tween Hindu 
and Muslims) is also stated these constitute sufficient 
particulars to enable the person to make his repre- 
sentation to the authority concerned, and the require*- 
ments of Art. 22 (5) are complied with. 
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Per Mahajan J. — The sufficiency of the material 
supplied is a justiciable issue though the sufficiency 
of the grounds on which the detaining authority 
made up its mind is not a justiciable issue. In the 
absence of any indication in the rrounds as to the 
nature of the words used by the detenu in his 
speeches from which an inference has been drawn 
against him, he would not be able fully to exercise 
his fundamental right of making a representation 
and would not be able to furnish a proper defence 
to the charge made against him i Case No. 22 of 
1950, Rel. on. 

Per Bose J — On the facts and circumstances of the 
present cases, the grounds supplied were insufficient 
and the gist of the offending passages should have 
been supplied. The omiision to do so invalidates 
the detention. Ram Singh v. State of Delhi, ]9ol 
AIILJ(SC) 111 : 1951 Mad W N 705 : 1951 Mad 
W N (Crii 233 : 1951 S C R 451 : 1951 S C J 374 i 
52 Cr L J 904 : AIR 1951 S C 270 : (273. 274 275, 
277) (Pt B) (Prs 9, 10, IS, 33). 

Art. 22 (5), (0) — Good grounds mixed up with 

bad grounds. See Ibid, .\rt. 21. AIR 1954 All 315 

(DB). 

Art. 22— Crciinds disclosed under— Essentials of 

— Grounos as evidence of satisfaction under S. 3 — 
See Public Safety — Preventive DL-lontion Act (1950), 
S. 7 (1). AIR 1950 Bom 490. 

An. 22 (5) — Scaj)?— Non-compliance —Deten- 
tion order — I'ailurc to give suilicient particulars — 
Detention, if legal — Subsequent amplitication or im- 
provement by further and better particulars — If cures 
defect and legalises order of d(tcijtion. Sec IVcven- 
tive Detention .Act, S.7. AIR 1951 Bom 206 (DU). 


■ Art. 22 (5) and (0) — Constructi in and relative 

scope — Duty of detaining aulhoiity — Discretion of 
detaining authority — Power of Court to ciaminc — 
Grounds on which exercise can be chnllengecl. 


Article 22 of the Coii'-litution wl^cli deals with 


preventive detention confers upon the siifiject certain 
rights and privileges which are fundamental in their 
character and the observance of which is ol)lip‘a?('ry 
up)n the Legislatures of the country. A preventive 
detention cannot be justifieil or supported it there 
has been a violation of any of the safeguards provid- 
ed by .Art. 22, one of the most important of which is 
contained in sub-cl. (5) of the .Article. The true 
position, on a reading of sub-cls. :5) and (6) of 
Art. 22, is that sub-cl. (6) refers to that limited class 


of facts which the detaining authority is not under 
an obligation to disclose, i. e., wliere in the opinion 
of the detaining authority it vs against the public 
interest to disclose the facts and under that sub-clause 


it is entirely for the detaining authority to decide 
whether a certain fact is or is not again'-t public 
interest. The exercise of discretion under tint clau.';e 


may be challenged on the ground that the discretion 
has l)eefi exercised arbitrarily, capriciously or mala 
fide; but if tlie discretion is exeriused properly, it is 
not for the Court to sit in judgment on an opinion 
formed by tlie detaining authority that certain facts 
are not in the public interest to disclose. Hut subject 
to tliat it is incumbent upon the detaining authority 
Under .Art. 22 (5) to disclose all facts which would 
enable the detenu to make a representation against 
the order which has been passed depriving him of 
his liberty, and it would l)e for tlie Court to deter 


mine whether the facts disclosed are sufficient or 


not siilficient to give the detenu the necessary oppor- 
tunity to make the representation under sub-cl. (5c 
This is also the position under S. 7 (1) and (2' of tiie 
Preventive Detention Act, which has been passed in 
conformity with Art. 22 of the Constitution. .\ I R 
1948 Bom 334; AIR 1049 Bom 310. Ref. I L R (1951) 


Bora 92 : 52 Cri L I 437 : 52 Bom L R 794 i A I R 
1951 Bom 252 (253, 254, 255) (Prs 3, 4, 5) (DB). 

Art. 22 (5) — Scope — Right of person arrested 

and detained — Sufficiency ot grounds or facts to be 
disclosed. See Preventive Detention Act, Ss. 3 and 7. 
AIR 1951 Bom 33 (DB). 

Arts. 22 (5), 246 — “Grounds" — Meaning of — 

Conflict between Act ot Legislature and Constitu- 
tion. 

Whore there is a conflict between an .Act of a Legis* 
lature, which is enacted by it under a particular 
DOwer given to it by Constitution, and the Constitu- 
lion itself, then the words of tlie Constiiution must 
prevail. 53 Bom L R 127 : 52 Cri L J 418 : f L R 
(1951) Bom 546 : A I R 1951 Bom 33 (36) (Pt H) 
(Pr4){DB) 

Art. 22 (5) -Object of — A’agiieness of ground — 

Test — Scrutiny by Court— Perniissibilil> . 

Article 22 (5 of the Constitution enjoins upon the 
detaining authority the duty to communicate to the 
detenu, as soon as may be, tfie grounds on which the 
order lias been mide and the detaining authority 
shom’d afford him the earliest opportunity of making 
a repre'Cntation against the order. The oliject of this 
con'iTtutioi.al safeguard appears to be tliis that the 
grounds must be such as to enable the detenu to 
n; ake what has been called an “ellective representa- 
lioii". A’aguciiess of grounds therefore is not an 
abstract notion but is always to be examined l)y the 
test whether the grounds permit the detenu to make 
an ellcctive representation or not. While tlie sulfici- 
' ticy of tfie groufjds in the sense whether the same 
could give '^atisf jctnm to the (government is not a 
matter tor evaniinat ion by the (.ourts, tlie sufficierev 
of grounds in the sense of eiuiiling a detenu to make 
an elfective reiiresentatioii can be examined by the 
Courts. f R l’)5l Cal 194 and A I H 1951 S C 174, 
Referred to. 56 C \V N 42 ; 1952 Cri L J 204 : I L R 
(1953) 1 C i\ 89 : A I R 1952 Cal 26 (28, 29) (Pt A) 
(Prs 7,8.9)(Dli). 

.Art. 22 — Dciention without fuinishing ground:? 

— \ alidity “]*reveiitive Detention Act, 1950, 8. 7. 

Under Art. 22 of tlie Coii.stitution and S. 7 of the 
Preventive Detention Act a detenu is entitled at the 
earliest possilile opportunity to know (he ground-: 
of his (letention. If there is any detention without 
furnishing of grounds to the person concerned sucli 
detention is not lawful. 52 Cri L | 502 : 1 L R (1951) 
Ilyd 187 : AIR 1951 Hyd 79 (1) (79) (Pr 2) (DB). 

.Art, 22 (5) — Scope — Failure to communicate 

grounds of detention to detenu — Effect on legality 
of detention. 

Authorities directing detention of persons should 
have regird to the conditions attached to the exercise 
of the power of detention, e. g., that the persons 
detaine*] must he informed as soon as may be of the 
grounds for their liberty lieing curtailed. 7'liese con- 
Gitions have to be fulfilled before the arrested persons 
can be allowed t > remain under arrest. Section 7 of 
the Preventive Detention .Act aLo contain.s a similar 
provision. Since curtailment of personal liberty is 
subjected to certidn conditions, sii-h conditions mu^t 
be complied with lioth in letter .uiil in spirit in order 
to continue the detention, .\on-compliance with the 
conditions, i. e., failure to communicate the groumls 
to the deteiu^ renders the detention illegal. AIR I95<) 
Mad 162; AIR 195U E P 222. Ref. A I R 1950 Hyd 68 
(69) (Pt A) (Pr 2). 

Art. 22 (5)— Scope — Compliance— “Grounds” of 

detention — Drder under S. 3. Preventive Detention 
Act, reciting grounds as to security of State anti 

maintenance of public order — Grounds served recit- 
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ing only maintenance of public order — If amounts 
to withholding some grounds for detention. 

The expression *'the maintenance of public order” 
is comprehensive enough to include "the security of 
the State” as used in S. 3 of the Preventive Detention 
Act. Grounds relating to the maintenance of public 
order are not therefore necessarily different from the 
grounds relating to the security of the State. Whether 
an order of detention stated that the detenu had to 
be detained "with a view to prevent him from acting 
in a manner prejudicial to the security of the State 
and maintenance of public order,” but the grounds 
served on the detenu and communicated to him 
disclosed only grounds concerning the maintenance 
of public order, it cannot be said that the grounds 
relating to the security of the State have been with- 
held from him and therefore that Art. 22 (5) of the 
Constitution has not been complied with. When the 
grounds served do not show or suggest that there 
were other grounds which led to the passing of the 
order of detention, the detention cannot be challeng- 
ed as invalid because some grounds have been 
withheld from him contrary to Art. 22 (5) of the Con- 
stitution in that all the grounds have not been served 
on or communicated to the detenu. 1952 Cri L J 
543 : A I R 1951 Pat 439 (2) (441, 443) (Pt B) (Prs 4, 
12) (DB), 

— Art. 22 (5) and (6) — Scope — ‘‘Grounds” and 
“facts” — Distinction — Court’s power to scrutinise or 
examine. 

Under Art. 22 (5) of the Constitution the grounds 
on which an order of detention is made against a 
person have to be communicated to the detenu as 
soon as may be so as to afford the detenu an opportu- 
nity of making a representation against the order. 
Article 22 (6) makes a restriction in this respect and 
says that the detaining authority need not dis- 
close facts which that authority considers to be 
against the public interest to disclose. A distinction 
is clearly drawn between grounds and facts. The 
grounds are the basis of the allegations, and the facts 
are the evidence on which the basis of the allegations 
are to be established. The "grounds” are based on 
and arise out of the "facts”. The Court is concerned 
only with such facts as have been disclosed and on 
which the grounds are based, in order to find whether 
there has been any failure to comply with the manda- 
tory provisions of Art. 22 (5). or whether the order 
is mala fide or whether it is bad for any other reason. 
AIR 1951 Cal 194, Ref. 30 Pat 830 t 52 Cri L J 406 : 
AIR 1951 Pat 47 (54) (Pts F & G) (Pr 20) (DB). 

Art. 22— Detention ordered by District Magistrate 

— Detention later on extended by State Government 

— Detenu's right to fresh grounds on which order 
of Government is based. See Public Safety' — Preven- 
tive Detention Act (1950), S. 3. A I R 1951 Punj 119 
(DB). 

'Art. 22 (5) — Formulation of grounds — Duty of 

detaining authority. 

It is the duty of the detaining authority to formu- 
late the statement of grounds, against the detenu in a 
precise and concise manner. The grounds furnished 
to the detenu should consistently with the privilege 
not to disclose facts which are not desirable to dis- 
close in public interest, be as full and adequate as 
the circumstances permit, and a departure from this 
desideratum would amount to a violation of Art. 22(5) 
of the Constitution which must entail the quashing 
the order of detention. 1958 Cri L J 962 : 1958 Rai 
L W 247; 1 L R (1958) 8 Raj 386 : AIR 195S Raj 158 
(161) (Pt C) (Pr 11) (DB). 

■ Art. 22 — Grounds of detention — Particulars of — 
If should be furnished — Right of detenu to ask for 


further particulars. See Public Safety— Preventive De. 
tention Act (1950), S. 7. AIR 1952 Raj 171. 

24« Vagueness of grounds. 

(a) Effect of, on validity of detention. 

24. Vaguenessof grounds* 

• Art. 22— Scope— Vagueness of grounds— What 

amounts to Particulars of events— If to be definitely 
stated. See Public Safety — Preventive Detention Act 
(1950). S. 7. 1959 Cii L J 1501 : AIR 1959 S C 1335. 

• Art. 22 (6)— Public Safety — Preventive Deten- 
tion Act (1950), S 3— Right ol detenu to be furnished 
with facts— Limitations — Satisfaction of appropriate 
authority — Grounds of satisfaction — Question of 
satisfaction whether justiciable and when — Rights 
conferred by Art. 22 (5) of (Constitution. See Public 
Safety — Preventive Detention Act (1950), S. 3. AIR 
1958 S C 163. 

• —Art. 22 (5) — Grounds of detention— Vagueness 
of grounds. See Public Safety — Preventive Detention 
Act (1950), S. 7. AIR 1956 S C 531. 

• Art. 22 (5) — Vagueness of grounds — (Public 

Safety -Preventive Detention Act (1950), S. 7). 

A lavman who is not experienced in the interpreta- 
tion of documents, can hardly be expected without 
legal aid, which is denied to him, to interpret the 
grounds in the proper sense. It is therefore, up to 
the detaining authority to make his meaning clear 
beyond doubt, without leaving the person detained 
to his own resource for interpreting them. Otherwise 
such grounds would be regarded as vague so as to 
render it difficult, if not impo sible, for the petitioner 
to make an adequate representation. Uamkrishan 
Bhardwaj v. State of Delhi, (1953) S C J 444 j 1953 
Cri L J 1241 t 1953 All W R (Supp) 66 i 1953 SCR 
708 : 1953 S C A 604: AIR 1953 S C 318 (320) (Pt A) 
(Pr4). 

• Arts. 22 (5), 21— One of several ground.^ vague 

— Effect— (Public Safety— Preventive Detentiou Act 
(1950), S. 7). 

Preventive detention is a serious invasion of per- 
sonal liberty and such meanre .safeguards as the 
CConstituiion has provided against the improper exer- 
cise of the power must be jealously watched and 
enforced by the Court. 

A petitioner has the right, under Art. 22 (5), to be 
furnished with particulars of the grounds of his 
detention sufficient to enable him to make a represen- 
tation which on being considered may give relief to 
him. This constitutional requirement must be satis- 
fied with respect to each of the grounds communi- 
cated to the person detained, subject of course to a 
claim of privilege under Cl. (6) of Art. 22. Where it 
has not been done in regard to one of Ihe grounds 
mentioned in the statement of grounds, the peti- 
tioner’s detention cannot be held to be in accordance 
with the pioceduic established by law within the 
meaning of Art. 21 and he is, therefore, entitled to be 
released. AIR 1951 S C 157, Hel. on. Ram Krishan 
Bhardwaj v. State of Delhi, (1953) S C J 444 : 1953 
Cri L J 1241 : 1953 All W R (Supp) 66 i 1953 SCR 
708 : 1953 S C A 604 ; AIR 1953 S C 318 (320) (Pt B) 
(Pr 5). 

• —“Art. 22 (5)— Information conveyed to detenu — 
Nature ot —Public Safety — Preventive Detentiou Act 
(4 ot 1950), S. 7. 

If the representation to be made by detenu contem- 
plated by Art. 22 (5) has to be intelligible to meet the 
charges contained in the groundsi the information 
conveyed to the detained person must be sufficient to 
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attain that object. Without getting information suffi- 
cient to make a representation against the order of 
detention it is not possible for the man to make the 
representation. Indeed the right will be only illusory 
but not a real right at all. The right to receive the 
rounds is independent but it is thus intentionally 
ound up and connected with the right to make the 
representation. State of Bombay v. Atma Him. 52 Cri 
L J 373 ; 1951 S C J 208 : (19.51) I Mad L ] 3S9 : 53 
Bom LB 437: 1951 S C B 167: 1951 All L J (bC) 36 : 
1951 Mad W N 532 : 1951 Mad W N (Cri) 148 : AIR 
1951 S C 157 (let, 162) (Pt C) (Prs 7,8). 

Art. 22 (5 ) -Vague grounds. See Public Safety — 

Preventive Detention Act (1950), S. 7. A I B 1934 All 
315 (DBJ. 

Art. 22 — Grounds of detention — Must he com- 
municated with sufficient claritv and precision, as 
early as po;sible. (1958) 2 Andh W B 589: 195S Mad 
L J (Cri) 913 : 1958 Andb L T Ipn : 1959 Cri L ] 
160 : A I B 1959 Andh Pra 73 (75, 76) (Pt A) (Pr 7) 

<DB). 

Art. 22 (5) — Pr.wentive Detention Act (1950), 

S. 7 — Constitution of India, .Art. 22 (5) — (Grounds 
of detention — Insufficiency of pirucular'' — Detetm 
has right to obtain further details. See Public 
Safety' — Preventive Detentiorj Act {lv)50\ S. 7. l')G3 
(2) Cri L J 499 i AIB 1963 Cal 589 tDB\ 

-Art. 22 (5)— A’agueness of grounds — (Preventive 

Oetei-tion Act (195U). S. 7). 

Held, that even singly, far more so collectively, the 
rounds were conclusions drawn from tlie available 
icts showing that suspected activities of the detained 
persons fcdl within the catCkiory ot prejudicial acts 
allecting the maintenance of supplies essential tolhv 
community. Moreover, though not ail the ‘grounds' 
were equally full, even in the case of the grounds’ 
with the least details, they were capable of being in- 
tcdligently understood and were sufficicLtly definite to 
furnish materials to enable the detained persons to 
inake a representation against the respective orders of 
-letention. The only answer of the detenus to the 
grounds being to deny tliem, the grounds were not 
necessarily vague on that account only. Case-law 
discussed. 1954 Cri L J 1722 i AIB 1954 Cal 591 
(599) (Pt 1} (Pr 22) (DB)- 

.Art. 22 — Vagueness — How determined. 

Vagueness of grounds is not an abstract notion but 
is always to be examined by the test whether the 
grounds permit the detenu to make an effective re- 
presentation. 56 Cal W N 42 : 1952 Cri L J 20 4 : 
I L B (1953) 1 Cal 89 : A I B 1952 Cal 26 (2S, 29) 
(Pt A) (Prs 7, 8. 9) (Dli). 

— Art. 22 — Question whether grounds are vague— 
Test to determine. See Criminal P. C. (1898), S. 491. 
AIB 1960 Guj 43. 

Art. 22 (5) — Vagueness of grounds. See Public 

Safety — Preventive Detention Act (1950), S. 7. AIB 
1953 Hyd 277 (OB). 

• — ; — Art. 22— Grounds of detention — Statements in 

— Vagueness— Test. See Public Safety — Preventive 
Detention Act (1950), S. 7. AIB 1951 Hyd 162 
(I'B). 

- — .\rt. 22 — Vagueness of ground.*?. See Pidilic 
Safety— Preventive Detention Act (1950), S. 7. 1961 
Jab L J 522. 

Art. 22 (5), (6) — Basis of grounds— Disclosing of 

— Public Safety — Preventive Detention Act 1950, 

S« 7. ’ 

Though if the grounds of detention are very vague 
and indefinite so as to render the object of furnishing 
the grounds nugatory the order may lie set aside, 
the detaining authority is under no obligation to 


disclose to the detenu the basis of Ihe allegation, i. e., 
the particulars of the allegations on which the 
detention is made. It is not correct to say that what 
clause (6) of Art. 22 entitles the detaining authority 
is only to refrain from disclosing the detenu the 
evidence of the allegations. Grounds of detention 
cannot be said to be vague and indefinite for the 
reason that they do not contain the basis of those 
ground'^. (1931) 1 M L J 274 : 64 Mad L W 311: 
1951 Mad \V N 24S : 1951 Mad W N (Cri) 76 : 52 
Cri L J 688 : AIB 1951 Mad 182 (184. 185) (Pt .A) 
(Prs 8. 13) (DB). 

Art. 22 (5), (G) — Grounds — A'agueness— Public 

interest — Proof of — (Public Safety — Preventive 
Detention Act (1050), S. 11). 

Clauses (oi and (6) of Art. 22 if read together make 
it obligatory on the Government to disclose all the 
grounds on which the order has been made though 
not all the facts constituting such -irouiids. 

Where the State take,-, recourse under Cl. (0) of 
.Art. 22. it must prove that the authority concerned 
was satisfied that it was not in public ii.tire.st to 
di5close facts upon which the grounds for detention 
were based. I L B (1957) Mys 374 • 1958 Mad L J 
(Cri) 670 : i959 Cri L I 63 : 36 Mys L J 424 : A I B 
1959 Mys 7 (11) (Pt B) (Pr 19) (DB). 

Art. 22 (5)— Infringement of fundamental rights 

— Grounds of detention supplied to the detenu. 

Ther'' can he no iiifringdirent of any fundamental 
right of a detenu petitioner rr the contravention of 
anv con.stitutional provision if he has been supplied 
with Mitficient particulars as .soon as he raised tho 
objection that tfiu grounds supplied are vague. 

Merely because a ground is vague it ca/inot be con* 
sidered that it is no ground at all and therefore not 
sufficient to satisfy the authorities, and a vague 
ground does not stand on tlie same footing as an 
irrelevant grourul, which can have no connection at 
all with the .satisfaction of the Government. I L H 
(1951) Mys 455 : 1952 Cri L j 1526; AIB 1952 
Mys 85 (86) (Pt A) (Pr 4) (DB). 

Art. 22 (5;— Grounds of detention — A’agueness 

of— preventive Detention Act 1950, S. 3. 

'I he grounds on which the officer passes the order 
for detention w’ithin the meaning of S, 5 Preventive 
Detention Act, 1950 should necessarily mean the 
detailed facts on which a prosecution in a criminal 
Court mav be launched. It is not necessary to men- 
tion in the grounds the particulars in the same way 

1 1 n ^1 in a charge of a criminal 

offence. 

Where in a case of detention for instigating in 
collaboration with a notorious outlaw, the landless 
labourers to loot fcodgrains the grounds served 
upon the detenu clearly mentioned the places at 
which the disturbances ha/e taken place and also 
the period when they took place, the mere fact that 

the exact date and hour and the part played by the 

detenu in each of the occurrences were not set out 
in detail will not render the grounds vague. 1952 

Cri L J 543: AIR 1951 Pat 439 (2) (441) (Pt C) (Pr 5) 
(DB). 

Art. 22 (5) — Vagueness of grounds. See Public 

Safety — Preventive Detention Act (I95()\ S 7(1) 

1965 (2) Cri L J 119 : AIR 1965 Punj 270 (DB)'. 

Art. 22-Scope— Vagueness— Test- Government 

unable to make disclosure on ground of public in- 
terest— Detention- If valid— (Public Safety —Preven- 
tivc Detention Act (1950), S. 3). 

The question as to wbelher the grounds furnished 

are vague or not is ultimately a question that has 
to be determined on a consideration of the circum 
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stances of each case. Even if there is a challenge on 
the ground of vagueness owing to the absence of 
certain particulars and facts which according to the 
Government could not be disclosed on the ground 
of public interest, the order of detention will still 
be valid in certain circumstances. It is for the 
Government to decide to what extent information 
could be supplied consistent with considerations of 
public interest. (»60j 62 Punj L R 257. 

Art. 22 (5) — Sutficieccy of grounds — Vagueness 

— See Public Safety— Preventive Detention Act (I950)i 
S. 7. AIR 1954 Punj 154. 

Art. 22 (5)— Grounds of detention— Vagueness. 

\ detenu has the right, under Art. 22 (5) to be 
furnished with particulars of the grounds of his 
detention sufficient to enable him to make a repre- 
sentation which on being considered may give relief 
to him. 

The ground that all murderers and all badmashes 
not only of the Punjab but from Pepsu and Rajasthan 
meet at the ‘place of detenu* and that he and 
members of his party are ‘schemers* and do no 
cultivation themstlves, is much too vague a ground 

comply with the fundamental right 
which is given to the detenu under Art. 22 (5) of the 
Constitution. AIR 1953 S C 318, Rel. on. AIR 1951 
S C 157. Disting. 1954 Cri L J 940 s AIR 1954 Punj 
133 (133) (Pr 5) (DB). 

“j \rt. 21 (5) — Vagueness of grounds — Effect — 
Right of detenu. 

It is open to the petitioners to have applied for 
further particulars in case they had any real 
grievance that the grounds applied to them were not 
precise enough to enable them to make an effective 
representation. A I R 1951 S C 157, Foil. 1958 Cri 
L J 962 : 1958 Raj L W 247 i ILR (1958) 8 Raj 386 j 
AIR 1958 Raj 158 (160) (Pt A) (Pr 8) (DB). 

-Alt. 22 (5) — Vagueness of grounds— Test. 

No hard and fast rule can be laid down to deter- 
mine the vagueness or otherwise of the grounds, 
supplied to the person detained, and each case will 
have to be decided on its own facts and circum- 
starces. 1658 Cri L J 962 : 1958 Raj L W 247 : ILR 
(1958) 8 Raj 386 : A I R 1958 Raj 158 (160) (Pt B) 
(Pr 9) (DB). 

24 (a). Effect of, on validity of detention. 

• — Art. 22 — One of several grounds vague — Efffct 
on validity of detention — Detention cinnot be upheld 
as it would not be in accordance with procedure 
established by law. Dr. Ram Krishan v. Slate of 
Delhi, 1953 SCJ 444: 1953 Cri L J 1241 : 19,53 
S C A 604 ; 1953 All W R (Sup) 66 : 1953 SCR 
708 I AIR 1953 S C 318 (320) (Pt B) (Pr 5). 

• Art- 22 (5) and Preventive Detention Act [4 cf 

1950), S. 3 — Vague grounds — Effect on validity of 
detention — Supplemental grounds — Serving of— If 
and when affects validity of detention. 

"Vague** grounds do not stand on the same footing 
as "irrelevant grounds*’. An irrelevant ground has 
no connection at all with the satisfaction of the 
Provincial Government which makes the order of 
detention. For the reasons stated in State of Bom- 
bay v. Atma Ram Sridhar, (A I R 1951 S C 157) 
the contention that if the grounds are -vague and 
no representation is possible there can be no satis- 
faction of the authorities as required by Section 3 
of the Preventive Detention Act cannot be accepted. 
This argument mixes up two objects. The sufficiency 
of the grounds, which gives rise to the satisfaction 
of the Provincial Government is not a matter for 
ex^niination by the Court. The sufficiency of the 


grounds to give the detained person the earliest 
opportunity to make a representation can be examined 
by the Court, but only from that point of view. The 
contention that the quality and characteristic of 
the grounds should be the same for both sets cannot 
be accepted. On the question of satisfaction, one 
person may be but another may not be satisfied on 
the same grounds. That aspect, however, is not for 
the determination of the Court, having regard to the 
words used in the Act. The second part of the 
enquiry is clearly open to the Court under Art. 22 (5)«- 

A description of the contents of a second com- 
munication by the Government to the detained per- 
son, as ‘‘supplementary grounds*’ does not necessarily 
make them additional or new grounds. One has to 
look at the contents to find out whether they are new 
grounds as explained in State of Bombay v. Atma 
Ram Sridhar, (A I R 1951 S C 157). When they only 
furnish details of the grounds of detention already 
supplied, they cannot be treated as fresh or new 
grounds. It is not proper to consider the true effect 
of the communication only by reading its opening 
words. The whole of it must-be read and considered 
together. Tarapada Dev. The State of West Bengal, 
(lysi) S C J 233 : 1951 Mad W N 549 : 1951 Mad 
W N (Cri) 165 : 52 Cri L J 400 : 5 A I Cr D 407 : 
1951 All L J (SC) 70 : (1951) 1 M L J 431 : AIR 
1951 SC 174 (176) (Pt C) (Pr 8). 

-Art. 22 (5) — Notice under S. 7, Preventive De- 
tention Act containing grounds and other facts — 
Vagueness in facts - Effect on validity of notice. See 
Public Safety— Preventive DelenlioD Act (1950), S. 7. 
1957 Cri L J 1361 : A I R 1957 All 782 (DB). 

Art. 22 (5) —Scope — V^agueness of the ground — 

If contravention of Art. 22 (5). 

Where one or more of a number of grounds are 
found to be vague, the provisions of cl. (5) of Art. 22 
of the Constitution of India cannot be said to have 
been complied with. 60 Cal W N 464 t 1957 Cri L } 
172 : ILR ( 1957) 2 Cal 463 : A 1 R 1957 Cal 74 (76) 
(Pt C)(Pr 12) (DB). 

Art. 22 (5) -Order of detention— Validity— One 

of grounds stated vague. See Preventive Detention 
Act, S. 3. 1952 Cri L j 204 : A I R 1952 Cal 26 (DB). 

Art. 22— Preventive detention — Grounds vague — 

No disclosure of grounds in public interests — Rights 
of detenu— Detention held invalid. See Public Safety 
— Preventive Detention Act (1950), S. 3. ILR (1965) 
Guj 644. 

Arts. 22, 21 — Grounds of detention — Vagueness 

— One of the grounds vague — Detention held 
— (Public Safety — Preventive Detention Act (1950), 

S. 7). See Ibid. Art. 21. AIR 1955 J & K 38. 

Art. 22 (5) — One of grounds of detention vague 

would infrinoe constitutional safeguard provided in 

Art. 22 (5). A 1 R 1955 N U C (Madh B) 3100 (DB). 

Art. 22 (5) — Public Safety — Preventive Deten- 
tion Act (1950), S. 7 - Insufficient and vague 
grounds — Violation of safeguards under Art. 22 (b). 

The Court can scrutinise the grounds to see whe- 
ther they are sufficiently explicit to enable the detenu 
to make a representation or not. If the grounds do 
not fulfil that condition, it would amount to the 
violation of the safeguard under Art. 22 (5) ok the 
Constitution. Where the grounds supplied to the 
detenu are so vague as to make the 
void, the detenu deserves to be released. .A I R 1 Jo-. 

S C 350; A I H 1951 S C 157; A I R 1953 S C 318, Rel. 
on ; A I R 1952 Pat 374, Disting. 1956 Cri L J 86 : 

A I R 1956 Pal 1 (4) (Pt E) (Pr 12) (DB). 
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'Arts. 22 (5) and 226 — Vague grounds of deten- 
tion, effect — (Criminal P. C* (1898), S. 491) — (Pre- 
ventive Detention Act (1950), S* 3)* 

All the grounds supplied to the petitioner must be 
clear and specific ana even if one of them does not 
satisfy this condition the right of representation 
guaranteed to the detenu under Art. 22 (5) of the 
Constitution is affected and consequently the order of 
detention is illegal. .1953 Cri L J 1838 j I L R (1953) 
Patiala 423 : A I R 1953 Pepsu 207 (208) (Pr 4). 

Art. 22 (5)— Public Safety— Preventive Detention 

Act (1950). S. 7 — Grounds supplied vague — There is 
breach of Article — Detention becomes illegal. AIR 
1955 N U C(PuDj) 5712 (DB). 

Art. 22(5) — Vagueness of grounds -(Public 

Safety— Preventive Detention Act (1950), S. 3). 

Where the grounds are so vague that the detenu 
cannot make an effective representation he has a right 
to approach the Court and complain that there has 
been an infringement of his fundamental right, and 
even if the infringement of the second part of the 
right under Art. 22 (5) is established, he is bound to 
be released by the Court. A I R lOol SC 157. Foil. 

1953 R L \V 343 : 1953 Cri L J 1424 : ILR (1950) 3 
Rfli 63 : A I R 1953 Raj 177 (178) (Pr 4) (DB). 

25. Grounds of detention — Consideration 

by Court. 

• Art. 22 — Satisfaction of the detaining autho- 

rity— Whether can be challenged in Court of law— If 
so on what grounds. See Public Safety — Preventive 
Detention Act (1950), S. 3. AIR 195S S C 163. 

• Art- 22— Justiciability of sufficiency of parti- 

culars. 

The sufficiency of the particulars conveyed to a 
detenu in accordance with the provision embodied 
in Art. 22 (5) of the Constitution is a fusticiable 
issue, the test beiag whether they are .sufficient to 
enal)le the detenu to make an effective representation. 
Shibban l.al Saksena v. State of Uttar Pradesh. (1954) 
1 Mad L J 143 : 1954 S C J 7.3 : 1954 All L j 48 • 

1954 Cri U J 456 : 1954 B L J R 113 1954 S C A 
53 : 19.i4 SCR 418 : 1954 Andh L | (W) H C 20 • 
A I R 1954 S C 179 ( 180) ( Pt A) (Pr 7). 

• —Art. 22 — Sufficiency of grounds — examina- 
tion by Court. 

rho sufficiency of the grounds which gives rise 
to the satisfaction of the Provincial Ciovcrnnient 
is not a matter for examination by the Court. The 
sulficiency of the grounds to give the detained per- 
son the earliest opportunity to make a repre.senlation 
can 1)0 examinetl by the Court only from that point of 
view. The contention that the quality and charac- 
teristic of the ground should be the same for both 
sets cannot be accepted. On the question of satisfac- 
tion one person may be but another may not be satis- 
fied on the same grounds. That aspect however is not 
for the determination of the Court having regard to 
words used in Preventive Detention Act. The second 
part of the enquiry is clearly open to the Court under 
Art. 22 (5). Tarapida De v. State of West Bengal, 52 
Cn L J 400 : 1951 S C J 233 : (1951) 1 Mad L J 431 : 
1 )ol S C R 212 : 1951 All L J (SC) 70 : 1951 Mad W 
N 549 : 1951 Mad W N (Cri) 165 : A I R 1951 S C 
174 (177) (Pt C)(Pr8). 

® ““Art. 22 (5) and (6) and Preventive Detention 
Act (4 of 1950)— Scope and extent of the rights of a 
person detained in preventive detention— Communi- 
cation of grounds — Hequirements as to — Supple- 
mental communications! if and when valid* 

Preventive detention is not by itself considered an 
inlnngoment of any of the fundamental rights men- 


tioned in Part III of the Constitution. This is subject 
to the limitations prescribed in Cl. (5) of Art. 22 of 
the Constitution. That clause requires I wo things to 
be done for the person against whom the order is 
made. The detained person has to be furnished with 
*‘the grounds on which the order has been made” and 
which has to be done “as soon as mav be”. He has 
also to be afforded “the earliest possible opportunity 
of making a representation against the order”. Al- 
though both these rights are separate and are to be 

exercised at different times, they are still connected 
with each other. W hile there is a connection between 
the obligation on the part of the detaining authority 
to furnish grounds and the right given to the detained 
person to have the earliest opportunity to make the 
representation, the test to be applied in respect ol the 
contents of the grounds for the two purposes is quite 
different. For the first the test is whether it is suifi- 
cient to satisfy the authority and for the second 
whether it is sufficient to enable the detained person 
to make the representation at the earliest opportunity 

The two rights cannot be treated as one indivisible 

righh rhe two rights are connected by the word 
“and”. Furthermore the use of the words “as soon 
as may be” with the obligation to furnish the grounds 
ol the order of detention, and the fixing of another 
time limit, v!^ , “the earliest opportunity for making 

the representation” makes the two rights distinct 

The second right as it is right of objection, has to 
depend first on the service of the grounds on which 

the conclusion (i.e.) satisfaction of the Government 
about the necessity of making the order is based. To 
that extent and that extent alone, the two are con- 
nected. But when grounds which have rational con" 
nection with the ends mentioned in S. 3 of the Pre 
yentive Detention Act are supplied, the first condition 
is satisfied. If the grounds are not sufficient to enable 
the person detained to make a representation he can 
rely on his .second right and il he likes he may ask 
for particulars which will enable him to make the 
representation. On an infringement of these two 
righU the detained person has a right to approach 
the Court and complain that there has been an 
infrinpment of his fundamental right and even if 
the infringement of the second part of the right under 
Art. 22 (5) is establi.shed he is bound to be released 

7. mentioned in 

.Art. 22 (5) as one IS neither proper according to the 

language used cor according to the purpose for 

which the rights are given. By reason of the fact that 

Cl. ( 0 ) of .Art 22 forms part of Part III of the Con 

stitution Its provisions have the same force and 

Slights."" to fuoda. 

Apart from the duties mentioned above there exists 
oo express provision contemplating a second corn! 
municalion from the detaining authority to the 
person detained. While the authorities L t d ,! 
charge he duty in furnishing the grounds for the 
order of detention "as soon as may be" and also 
provide "the earliest opportunity to the detained 
person to make the representation", the numher of 
communications from the detaining authority to the 

detenu may be one or more and they may be made 
at intervals, provided the two parts of the aforesaid 
J>«harged in accordance with the working 
of Cl. (.5). So long as the ater communications do 
not make a new ground, their contents aie no 
infringemen of the two procedural rights of the 
detenu mentioned in the clause. They ^ay con fst 

pounds already supplied. But in doing so, the time 

Factor in respect of the second duty, yiz.. to give the 

detained person the earliest opportunity to make ! 
representation, cannot be overlooked ^ uiukc a 

While the Constitution giyes theCovernment the 
priyilege of not disclosing in public interest facu 
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which it considers undesirable to disclose, by the 
words used in Ait. 22 (5) there is a clear obligation 
to convey to the detained person materials (and the 
disclosure of which is not necessary to be withheld) 
which will enable him to make a representation. 

From the fact that Cl. (6) of Art. 22 gives a right 
to the authorities to withhold facts which they 
consider not desirable to be disclosed in the public 
interest, it does not follow that what is not stated or 
considered to be withheld on that ground must be 
disclosed and if not disclosed, there is a breach of a 
fundamental right. 

There is nothing in Art. 22 (5) to warrant the view 
that the grounds on which the order of detention 
has been made must be such that, when communi- 
cated to the person detained, they are found by a 
Court of law to be sufficient to enable him to make 
what the Court considers -to be an adequate repre- 
sentation. The combined effect of Cls. (5) and (Q) of 
Art. 22 is to require the detaining authority, to com- 
municate to the person aQected only such parti- 
culars as that authority and not a Court of law. con- 
siders sufficient to enable the said person to make a 
representation. It cannot be said that Cl, (5) deals 
with two distinct and independent matters. The 
collocation in the same clause of the right to be 
informed of the grounds of detention and the right 
to make a representation indicate that the grounds 
communicated are to form the basis of the representa- 
tion and, indeed, are intended mainly, if not solely, 
for that purpose. To suggest that apart from those 
grounds any right of making a representation imports 
by necessary implication a further obligation to give 
such details and particulars as would render that 
right effective is not to construe the clause ia its 
neural meaning but to stretch it by the process of 
implication so as'to square with one’s preconceived 
notions of justice and fairplay. It is not the province 
of the Court to examine the sufficiency of the grounds 
for the purpose of making a representation a matter left 
entirely to the discretion of the executive authority. 

While Cl. (5) does not allow the authority after 
making the order of detention and communicating 
the grounds of such order, to put forward fresh 
grounds in justification of that order, there is nothing 
in that clause to preclude the authority furnishing 
particulars or details relating to the grounds origi- 
nally communicated, or the person under detention 
availing himself of such particulars and making a 
better or a further representation. 

Per Das There is no doubt some correlation bet- 
ween the two parts of Art. 22 (5). To say that Cl. (5) 
itself indicates that the grounds must be such as will 
enable the detenu to meike a representation is to read 
into Cl. (5) something which is uot there. If the 
sufficiency of the grounds of detention is not justici- 
able at the initial stage when the order is made, it is 
wholly illogical to say that the intention of the Con- 
stitution is to make the sufficiency of the same 
grounds justiciable as soon as they are communicated 

to the detenu. 

On a plain reading of Cl. (5).there is no justification 
for assuming that a second communication of parti- 
culars is contemplated either under the first part or 

under the second part of Cl. (5). This does not, 
however, mean that the authority may not supply 
particulars either suo motu or on the application of 
detenu. Clause (5) imposes no constitutional obliga- 
tion on the authority to supply particulars so as to 
remove the vagueness of the grounds or to enable the 
detenu to make a representation and non-supply of 
further particulars does not constitute an infraction 
nf anv lundamental right State of Bombay v. Atma 
Ram Lidhar Vaidya. (1951) S C J 208 : 1951 SCR 
167 I 1951 Mad W N *533 : 1951 Mad W N (Cri) 
148 52 Bom L R 437 * 52 Cr L J 373 i 1951 A L J 


36:(1951) 1 MLJ 389: AIR 1951 S C 157(161. 
162, 163, 164. 165) (Pts B. C. D) (Prs 7, 8, 12, 15, 18). 

Art. 22 — Detention under Preventive Detention 

Act — Allegation as to non-existence of grounds— 
Opportunity to be heard — Re agitation of matter 
before High Court— Absence of provision — Remedy. 
See Ibid, Art. 220. AIR 1956 All 589. 

Art. 22— Grounds of detention — Sufficiency of— 
Power of Court to go into— Actions committed outside 
jurisdiction of authority — Preventive and punitive 
detention— Distinclion. See Public Safety — Preven- 
tive Detention Act (1950), S. 7. AIR 1958 All 589, 

" Art. 22— Gronnds of detention — Examination by 
Court— Court whether can consider their sufficiency 
for giving satisfaction. 

The Courts can examine the grounds disclosed by 
the Government to see if they are relevant. If the 
relevancy is placed beyond doubt the sufficiency of the 
grounds which give rise to the satisfaction oi the 
detaining authority is not a matter for examination 
by Court. (1958) 2 Andh W R 589 : 1958 Mad L J 
(Cn) 913 : 1958 Andh L T 1136 : 1959 Cri L J 160 
AIR 1959 Andh Pra 73 (76, 77) (Pt B) (Pr 8) (DB). 

Art. 22— Preventive Detention Act (1950)— Duty 

of Court — Principles to be applied in construing 
grounds of detention— See Public Safety— Preventive 
Detention Act (i95u). S. 1. ILR (1956) Bom 715. 

Art. 22— Order under — Duty of Court — Consi- 
derations of— Security of State — How far material— 
See Public Safety — Preventive Detention Act (1950), 

S. 3. air 1956 Bom 490. 

Art. 22 — Grounds of detention supplied to 

detenu — Facts disclosed in — Court is entitled to 
determine whether they are sufficient or not sufficient 
to give detenu necessary opportunity to make re- 
presentation against order of deleotion. 52 Bom L B 
794 : ILR (1951) Bom 92 t 52 Cr L J 437 i AIR 1951 
Bom 252 (253 to 255) (Prs 3, 4, 5) (DB). 

Art. 22 — Examination of grounds — Powers'of 

Court^Limitation on. 

While the sufficiency of the grounds in the sens© 
whether the same could give satisfaction to the 
government is not a matter tor examination by Courts, 
their sufficiency in the sense of enabling a detenu to 

make an effective representation can be examined by 
the Court. 56 Cal W N 42 : 1952 Cri L J 204 i ILR 
(1953) 1 Cal 89 : AIR 1952 Cal 26 (28. 29) (Pt A) 
(Prs 7. 8, 9) (DB). 

Art. 22-Criminal P. C. (1898), S. 491 — Order of 

detention under S. 3 of Preventive Detention Act 
(1950) — Satisfaction of detaining authority — Order 
whether mala fide — Truth of tacts — Vagueness of 
grounds — Powers of High Court to question - See 
Criminal P. C. (1898), S. 491. AIR 1960 Guj 43. 

Alt. 22— Detention under Preventive Detention 

Act — Sufficiency of material to arrive at conclusion 
that detenu is likely to indulge in prejudicial acti- 
vities — Question is solely for detaining authority — 
Correctness of statement of past activities is not 
jusliciable-See Public Safety — Preventive Detention 
Act (1950). AIR 1952 Hyd 112 (DB). 

• Art. 22 — Correctness of statement relating to 

past conduct -in grounds of detention — Whether 
justiciable — See Public Safety — Preventive Detention 
Act (195U). S. 3. AIR 1951 Hyd 162 (FB). 

• Art. 22 (5)— Delay in supplying grounds of 

detention — It justiciable* 
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Delay in supplying the grounds of detention to the 
detenu and in affording him oppoitunity to make 
representation is justiciable issue in Indian law. The 
authorities concerned can apprehend prejudicial 
activities on the part of a detenu from his past con- 
duct, even though such conduct may have been long 
time ago and he has in the interval been in Jail. 
When the authorities are apprehensive of such future 
conduct, their satisfaction is subjective and is not 
justiciable. Hut the rights to have the ground and to 
make representation against it are secured by the 
Constitution and the obligations of ‘as soon as may 
be* and 'earliest opportunity’ in each are cast on the 
authority concerned. Enquiry about the limita- 
tions is therefore, an important judicial function. 
B. Santhaoima v. State of Hyderabad, 52 Cri L J 
1402t ILR (1951) Hyd G54:AIR 1951 Hyd 128 (129) 
(Pt A) (Pr 4) (FB). 

• Art. 22 (5) and (G) —Scope of inquiry— Grounds 

of detention— Statements made in — Truth or correct- 
ness of — H can be challenged or gone into — Power 
of Court. See Preventive Detention Act, S. 3. 52 Cri 
L J 1402 I AIU 1951 Hyd 128 (FB). 

Art. 22 (5) — Suiliciency of particulars conveyed 

to detenu is justiciable. AIR 1955 N U C (Madh B) 
3100 (DB). 

Art. 22 — High Court is precluded from going 

into the truth or adequacy ol the grounds of deten- 
tion communicated to the detenu. See Preventive 
Detention Act (1950), S. 3. AIR 1955 N UC (Madh B) 
3100 (DB). 

Arts. 22 and 226 — Habeas corptis — Detention 

under Preventive Detention Act -Factual correctness 
of ground for detention verified by Advisory Board 
after hearing petitioner — Matter cannot beinvestigated 
by High Court under Art. 220. See Ibid, Art. 226. 
1958 Crj L J 1047 : (1958) M L J (Cr) GOT : (195S) 2 
M L J 169 : ILR (1958) Mad G92 : 71 Mad L W 328: 
AIR 1958 Mad 425 (DB). 

Art. 22— Power of Court to scrutinise grounds of 

detention. 

The Court can scrutinise the grounds to see 
whether they are suificiently explicit to enable the 
detenu to make a representation or not. 1956 Cri C J 
86 : AIR 1956 Pat 1 (4) tPt E) (Pr 12) (D D). 

Art. 22 — Power of Court to consider ground — 

Extent. 

The Court is concerned only with such facts as 
have been disclosed in order to find whether there 
has been any failure to comply with the mandatory 
provisions of Art. 22 (5) or whether the order is mala 
fide or whether it is bad for any other reason — Dis- 
tinction between grounds and fact pointed out. 30 Pat 
630 : 52 Cri L J 400 : A I R 1951 Pat 47 (55, 56) 
(Pt G) (Pr 20) (DB). 

Art. 22— Scope — Preventive detention — Grounds 

for — Consideration by Court. See Public Safety — 
Preventive Detention Act (1950), S. 3. AIR 1957 puni 
235 : 1957 Cri L J 1168. 

•— — Art. 22 — Suiliciency of grounds for satisfaction 
of detaining authority — Court whether has power to 
enquire into. See Public Safety — Preventive Detention 
Act (1950), S. 7. AIR 1952 Raj 171. 


26. Supplementary grounds. 

• Art. 22— Description of contents of communi- 
cation by the Government — Whether amounts to 
supplementary ground. 

A description of the contents of a communication 
by the Government to the detained person does not 
necessarily make them additional or new grounds. 


One has to look at the contents to find out whetlier 
they are new grounds as explained in State of Bombay 
V. Atma Ram Sridhar, AIR 1951 S C 157. When they 
only furnish details of ihegrounds of detention already 
supplied they cannot be treated as fresh or new 
grounds. It is not proper to consider the true effect of 
the communication only by reading its opening words. 
The whole of it must be read and considered together. 
Tarapada De v. State of West Bengal, 52 Cri L J 
400 : 1951 SC J 233 (1951) I Mad L J 431 i 1951 
SCR 212 : 1951 All L J (SC) 70 : 1951 Mad W N 
549 : 1951 Mad W N (Cri) 165 : AIR 1951 S C 174 
(176) (Pt B)(Pr 7). 


• Art. 22(5)— Supplementary grounds— Connota- 

tion of — When do they infringe right given by 

Art. 22 (5),— Public Safety — Preventive Detention 

Act (4 of 1950), S. 7. 

The adjective “supplementary" in the words 
"supplementary grounds" is capable of covering 
cases of adding new grounds to the original 
grounds, as also giving particulars of the tacts 
which are already mentioned or of giving facts in 
addition to the facts mentioned in the grounds to 
lead to the conclusion ot fact contained in the ground 
originally furnished. It by “supplementary grounds" 
is meant additional giounds, i. e., conclusions of fact 
required to tiring about the satisfaction of the Govei n- 
inent, the furnishing of any .such additional grounds 
at a later stage w'ill amount to an infringement of the 
first mentioned right in Art. 22 (5) as the grounds for 
the order of detention must be before theCovernrrent 
before it is satisfied about the necessity for making 
the order and all such grounds liave to* be furnished 
as soon as may be. The other aspects, viz., the second 
communication (described as supplemental grounds) 
being only particulars of the facts mentioned or 
indicated in the grounds firstly .supplied or being 
additional incidents which taken along with the facts 
mentioned or indicated in the giound already con- 
veyed lead to the same conclusion of the fact, (w'hich 
is the ground furnished in the first instance) stand on 
a dilferent footing These are not newgrounds within 
the meaniig of the first part of Art. 22 ( 5 ). Thus 
while the first mentioned tvpe of “additional” grounds 

cannot be given after the grounds are furnishea m 

the first instance, the other types even if furnished 
after the grounds are furnished as soon as may b? 
but provided they are furnished so as not to come 
in conflict with giving the earliest opportunity to the 
detained person to make a represeniation, will not be 
considered an infringement of either of the rights 
mentioned in Art. 22 (,5). * 


1 la V 


iijg regaru lo irns pnnci 


rejection by a Court of the later communication 

solely on the ground that all material.s in all circum- 

stances must be furnished to the detenu when the 

grounds are first communicated, is not sound AIR 

1951 Bom 268, Reversed. State of Bombay v Atma 

Ram. 52 Cn L J 373 : 1951 S C J 208 : (1951) 1 M L 

I 389 I 53 Bom L R 437 i 1951 SCR 167 : 1951 A I 

J (S C) 36 I (1951) 21 Bom Cr C 134 : 1951 M W N 

532 : 1951 M W N Cr 148 : AIR 1951 S C 157 , 
(164. 165) (Pt D) (Prs 15. 18). i ^ i 


—Art. 22 -Supply of grounds in several instalments 
If permissible Failure to give sufficient particu- 
lars — Subsequent amplification or improvement bv 
further and better particulars - tf cures defect and 

legalises order of detention. See Preventive Detention 
Act, S. 7. AIR 1951 Bom 206. ^cuuon 


27. Grounds on which detention can be ordered. 

• Art. 22 Scope Order on the ground of 
making statements prejudicial to maintenance of 
public order ^Instigation safety 

Prime Minister -W hether irrelevant to main object of 
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order of detention, namely maintenance of public 
order. See Public Safety— Preventive Detention Act 
(1950), S. S. 1959 Cr L J 1501 1 AIR 1959 S C 1335. 

• Art. 22 (5)— Ground of detention — Rational 

connection with objects of detention. See Public 
Safety — Preventive Detention Act (1950), S. 11 (I). 
1958 Cr L J 283 : AIR 1958 S C 163. 

Art. 22— Notice under S. 7 of Preventive Deten- 

tion Act — Satisfactio*' based on two circumstances — 
One of them irrelevant — Effect on validity of order. 
See Public Safety — Preventive Detention Act (1950), 
S. 7. 1957 Cr L J 1361 : AIR 1957 All 782 (DB). 

—Art. 22 — Absence of connection between grounds 
supplied to detenu and preventive order — Right of 
detenu. See Public Safety — Preventive Detention Act 
(1950), Ss. 3. 7 and 12. 52 Cri L J 732 : AIR 1950 All 
709, 

Art. 22 — Ground on which order for preventive 

detention is based should be rationally connected 
with the objects of the Act, viz., Preventive Deten- 
tion Act— Preaching of violence or incitemer t thereto 
is not essential for passing order under S. 3 of that 
Act — Grounds, whether taken individually or other- 
wise, not irrelevant to objects of Act — No infringe- 
ment of Art. 22 (5) is occasioned. (1958) 2 Andh 
W R 589 ; 1958 Mad L J (Cri) 913 : 1958 Andh L J 
1136 : 1959 Cri L J 160 : AIR 1959 Andh Pra 73 
<75, 76) (Pt A) (Pr7)(DB). 

—Art. 22— Relevant grounds for passing order 
under S. 3, Preventive Detention Act. 

It is not correct to say, that, for coming to the con- 
clusion that the detenu or the organisation to which 
he belongs is acting or likely to act in a manner pre- 
judicial to the security of the State and the main- 
tenance of public order and pass the order under 
S. 3, Preventive Detention, Act, the past activities are 
not at all relevant. The preaching of violence or open 
incitement thereto is not a sine qua non for an order 
under S. 3, Preventive Detention Act. (1958) 2 Andh 
W R 589 : 1958 Mad L J (Cri) 913 s 1958 Andh L T 
1136: 1959 Cri L I 160 i AIR 1959 Andh Pra 73 (76, 
77) (PI C) (Pr 8) (DB). 

Art, 22— Grounds — Membership of Communist 
party which was declared as unlawful under S. 16 
which was struck down as void - Declaration also 
yQjd _ Being members of Communist party one of 
grounds of detention— Detention— Validity. See Public 
Safety — Preventive Detention Act (1950), S. 9. AIR 
1955 NUC (Cal) 1009. 

Art. 22— Some of grounds irrelevant and outside 

scope of Act— Detention is illegal— Grounds of deten- 
■tionrand particulars thereof— Distinction. See Public 
•Safety — Preventive Detention Act (1950), S. 9. AIR 
1955 NUC (Cal) 1009 (DB). 

Art. 22— Detention under Preventive Detention 

Act— Past activities of detenu whether can be con- 
■sidered— Prejudicial activities alleged to continue till 
time of arrest — Fact that activities in remote.past were 
consider^, if affects validity. See Public Safety- 
Preventive Detention Act (1950), S. 3. AIR 1952 Hyd 
112 (DB). 

Art. 22 — Membership of Communist party— If 

suflBcient ground for taking action under Preventive 
Detention Act. See Public Safety— Preventive Deten- 
.tion Act (1950), S. 7. AIR 1952 Hyd 112 (DB). 

—Art. 22— Detention under Preventive Detention 
Act (1950) for investigation of crime — Legality, See 
Public Safety— Preventive Detention Act (1950), S. 3. 
AIR 1950 Hyd 68. 

Art. 22— Relevancy of grounds. See Public Safety 

— Preventive Detention Act (1950), S. 3. 1961 Jab 
JL J 522. 


Art. 22 (5)-Grounds — Being habitual offender 
7 . Safety-Preventive Detention 

Act (lysu/, J). 11). 

Obiter : Per Das Gupta, C. J, — Preventive Deten- 
tion Act IS not meant for the purpose of detaining 
habitual criminals, as in that case it would really 
take the place of the Criminal Procedure Code ILR 

^ I <Cri) 670 I 1959 Cr 

(VcMpVfoiS).'- ' 


22 and 226 — Preventive detention — 
Grounds of detention — Rational relation between 
the two necessary— Legality of detention- (Public 
Safety— Preventive Detention Act (1950), S. 3 (3).) 

There must be a rational relation between the deten- 
tion and the object thereof. Where the jgrounds on 
which the detention of the petitioner has been order- 
ed have no rational probative value and are extra- 
neous to the scope or purpose of the object in view as 
laid down by law, the detenu in such a case has a 
right to come to Court and attack the order of deten- 
tion. 1957 - Cri L I 100 j 1957 Faj L W 28 ; ILR 
(1956) 6 Raj 821 : AIR 1957 Raj 5 (7) (Pt B) (Prs 12, 
13) (DB). 


Art. 22 — Grounds supplied should not ,be 

irrelevant— Grounds having no Gearing on objects of 
detention — Effect. See Public Safety — Preventive 
Detention Act (1950). S. 7. AIR 1952 Raj 171. 


28. “As soon as may be”. 

• Art. 22 (5) -** As soon as may be.’* 

Where the State Government had suddenly to deal 
with a large number of cases of detention under the 
Preventive iJetention Act. 1950, on one day and the 
detention orders on all the detenus were served on 
26-2-1950, it was held that it could not be said that 
the grounds ol detention served on 14-3-50 were not 
communicated "as soon as may be.” Tarapada De v. 
The State of West Bengal, 52 Cri L J 400: 1951 S C j 
233 : (1951) 1 Mad L j 431 : 1951 SCR 212 i 1951 
All L J (SC) 70: 1951 Mad W N 549 : 1951 
Mad W N (Cri) 165: AIR 1951 SC 174 (176) 
(Pt A) (Pr5). 

Art. 22(5) — “As soon as may be” — Supple* 

mentary grounds— Preventive Detention Act (1950), 
S. 7. 

The detenus were detained in February 1950 and 
did not receive the particulars of the grounds served 
in the middle of March, until towards the end of 
July 1950. The so-called supplementary grounds or 
particulars did not state any new grounds for the 
orders of detention. They were in the nature of 
particulars of the rather general grounds given 
earlier. They merely amplified those grounds giving 
specific instances to support the general statements 
made earlier. 

Held that the detenus had been given the grounds 
of detention “as soon as may be" and had been given 
"the earliest opportunity of miking representations. 

AIR 1953 Cal 129(133) (Pt A) (Pr 23) (DB). 

Art. 22 — Delay in furnishing grounds. See 

Public Safety — Preventive Detention Act (1950), 
S.7. AIR 1953 1953 Hyd 277 (DB). 

Art. 22— Preventive Detention Act — Delay of 14 

days in furnishing grounds — Effect of. See Public 
Safety— See Preventive Detantion Act (1950), S.7. 
AIR 1952 Hyd 112 (DB). 

0 22— Grounds of detention — Delay in corn- 

munication —Question of is one of fact. See Public 
Safety — Preventive Detention Act (1950), S. 7. AIR 
1951 Hyd 162 (FB). 
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# —Art. 22 (5) “‘*As sooo as may be’’— Meaning— 
'^Delay in communication of grounds* 

The phrase *'as soon as may be" in Art. 22 (5) does 
not exclude reasonable time for formulating the 
(grounds on the material in the possession of the 
authority. The time must necessarily vary with the 
activities of the person and the other circumstances of 
the case. It is, therefore, a question of fact in each 
case whether there has been delay. AIR 1951 Bom 50 
(FB), Re!. on.Santhamma B v. Stateof Hyderabad, ILR 
:i951) Hvd 654 j 52CriLJ1402: AIR 1951 Hyd 
128 (132) (Pt D)(Pr 14) (FB). 


• —Art. 22— Obligation to supply of grounds at 
earliest opportunity is cast on authorities. 

The rights to have the ground and to make repre- 
sentation against it are secured by the Constitution 
and the obligation of ‘as soon as may be' and ‘earliest 
opportunity' in each are cast oo the authority concer- 
ned. Santhamnvi B. v. State of Ilvderabid, 52 Cri L I 

1402 I ILR (1051) Ilvd 654 : AIR 1951 Hyd 128 
.129) (Pt A)(Pr4)(FB). 


Art. 22 (5) - ‘As soon as may be"— Held delay of 
of 22 days was not unrea^on ible in the case. AIR 
1951 Pat 439 (2) (442) (Pt E) (Pr S) (DB). 


Arts. 22 and 226 — Habeas corpus — District Magis- 
trate passing Order of preventive detentinn —Cnnmds 
of detention drawn more than three weeks there- 
after —Legality— (pul)lic SafoS — Preventive Deten- 
i.ion Act (1950), S. 3 (3) and (4) ). 

The grounds of pri-ventive d. tention are required 
to he prepared soon after the detention if not Mnud- 
taneously witO it or pri .r thereti) and the fact of 
detention along v. ith graim Is tliereol has to bo r« [lor. 
ted by the District Mjgistrbte to the Stale (iovern- 
ment, and l)y the State CovernmenL if it has approved 
.he detention to the Central Government together 
with the grounds on whicli the ordtr has been made. 

Held on facts thab either tlie District Magistrate or 
'ho State Govorninent had not before them proper 
material on the l)asis of which the detention of the 
petitioner could ho ordere 1 or approved. 

Held, furllier that an order ol tlttcntion under 
sul>-s. (2< ol S. 5. Preventive Detention Act, 1950, alter 
twelve days of the making thereof, must spend itself 
under sutvs. (.3) of S. 5 unless in the rne.intinie it has 
been approved by tlie Sfate (Jovernmont. Such appri)- 
val can only be accordcii if the order made has bec*n 
reported to the State Govermnent. Tfie detention of 
the petitioner in any case beyond the twelve days of 
the order of detention was altogether illegal inasmuch 
as it was impossible for the dt-tiining a ithorities to 
have formed anv ration d opinion about the necessity 
of the lietention. 1957 Cri 1. J 100 1957 Rai L VV 

28 : I LB (1959) 6 Raj 821: AIR 1957 Raj 5 (6) (Pt A) 
vPrs 7. h) (DB). 


29. Bight to make reprcsent.ttion again<^t 

order of detention. 

• Art. 22 -Right to make reprc'.entjtion — Impli- 

cation from— Grounds suoplieJ not Hilficient tOtnal)Ie 
of excrci.se of the right — Re nedy of (Ltmue — Limita- 
tions on. impose! by cl. (Bi See ihiblic S ifety — Pre. 
ventive Detention .\cl (1950). S. AIR 195S S C 163. 

Art. 22 -(5) — Right of detenue detaine<l under 
Preventive Detention Act H')50) -Order .)f detcntioii 
not served or copy lhere«.f not furnidied even after 
rc(,uest — Communication of grounds alone — Lcga- 
Uty of detention —Writ of fiabcas corpus — Issue of — 
Right of detenu. 

A person wlio L directed to be detiined uncer the 
Ueventivc* Detention Act has. under Art. 22 (5) of tho 
vonstitution, the right of making a representation 
ogainst the “order" of detention. Toenable him to do 
IVol. 4.] Fn. D. 15. 


that and to seek redress in a Court of law he should 
necessarily have a copy of that order as without it, it 
would not be possible for him to say whether the 
order was passed by a competent authority or whether 
the order is a valid order. The right of the detenu is 
not meiely to taice e.vception to the grounds or to show 
that those grounds are not tenable, but also to take 
exception to the validily of the order, for which the 
detenu must be put in possession of a copy of the 
order, especially when he has made a re:juest for it. 
Refusal to comply with his request for a copy of the 

order deprives him of his right to object to the vali- 
dity or the legality of the order, and he thereby gets 
a right to seek redress in a Court of law under 
Art. 226 of the Constitutien. 

The riglit to move the High Court under Art '^'^6 
can be exercised by the de'enu not Onlv after he has 
been served with a c(>i>y of the grounds of the order 
but also during the period between the commence-^ 
ment of the detention and the date on which the 

grounds are coii niunieate.l to him When a copy of 

the order is not furni-li'-d to the detenu even after he 
has requested tor it, and only the grounds of deten- 
tion are served on hi ,i three days after his arrest and 
rletention, an 1 there is no legal proof of any order of 
d< tention having been pis-ed at all by a coniEktcnt 
authority, ttic detention must be held to be illegal and 
a writ id lube. IS corpus will issue for his releisp 
1951 KLT U : JLR (195! ) T C G4 : 52 Cr L I 845 • 
AIR 1951 T C 131) {i:n. J32) (Prs 8. 9, lU). 


30 Clau5e(6). 


® Art. 22 (o) and (6) C.rnunds of rfetention — 
Right to be furiiishtd-p irtietilars — Withholding of 
tacts in public intertst — Discretion. 

The right of detenu under Art. 22 (5) (o be furni- 
.shed n.l^Mcular^ i-. siilrject to the liinitition under 
Art. 22 (6)' wh( reoy di-closure of facts considered to 
be againd public interest, cannot be recjuire 1. 

'I he duty to consider whether the (iisciosure of 
any lacts involved therein is against public interest 
is ve>led in the detaining authority, not in anv- 
other. ^ 


Thereis no obligation under Art. 22 (5) and (6) to 
communicate to thedetemi the decision not to disclose 
the l.icts as well as l!ie ambit of the non-disclosure at 
the ti no when the grounds are funii^htd. The neces 
Mtv for sucli 1 com r.nnication would arise only if the 
detenu asks for pirticulars. Lawrence Jaorhim lospnh 
D'Sonzi V. Stjte of Bombay, 1956 S G A 766 / I 9 ?r: 
Cr L J 935 ; 1956 S (; J 559 ; 1956 AM W H (sun) 
121 : 58 B »m L R 989 : 19.56 S C R 38-’ • Alii I9=lr 
SC5n (535}(l>tC)(Pr5). “ 

— Art 22 -Evi Lmr'e Act (1872), S. 125 — "AfTairs 
of State", meaning of-Report ndating to individual 
with a view to take action under Freverdive Detention 
Act is matter relating to aflairs of State. See Evidence 

Act{l872>.S. 125. AnM96() Ass.mi 210. 

—Art. 22 (6)- Privilege of detaining authority to 
reluse to disclose grounds of detention — Nature and 
scope of -B, Id averment of public interest held not 
sulLcient — Sitidaction of court as to bona lidos is 
necessary. See Public Safety -- I'reventive D -tciUioM 
Act ( 19.59). S. 7. 58BomLR6J4: ILR (1956) Rom 


. \ I A 4 




nrdcr c\. {H) ^PiKver of court to iritorferc — 

tion^# x.njiiia, 

Suyd. (6) refers to that limit, d class of f,cts which 
the ch l.iu.n.g authority ,s „„t ou.ler ao oblij-atio,, to 
disclose- 1 . c where 111 the opinion of the detaining 
.aiithonty it is ab lins the pnhiic interest to disclo e 
the Ucts and under that siih clause it is entirely for 
the detaining authority to decide whether any fact is 


226 
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or is not against public interest. The discretion under 
that clause may be challenged on the ground that the 
discretion has been exercised arbitrarily, capriciously 
or mala fide: but if the discretion has been exercised 
properly it is not for the court to sit in judgment on 

an opinion formed by the detaining authority that 
certain facts are not in the public interest to disclose. 
52 Boro L R 7P4 : ILR (1951) Bom 92 ; 52 Cri L ] 
437: AIR 1951 Bom 252 (253,255) (Prs 3. 4, 5) 
(DB)* 

Art. 22 (5). (6) -Grounds— Vagueness— Public inte- 
rest —Proof of — (Public Safety — Preventive Deten- 
tion Act (1950), S. 11). 1958 Mad L J (Cri) 670 : 1959 
Cri L J 63 : ILR (1957) Mys 374 : AIR 1959 Mys 7 
(ll)(PtB)(Prl9)(DB). 

Art. 22 (6)— Disclosure of facts —Withholding of 

facts in public interest —Right vests only in detaining 
authority. See Public Safety — Preventive Detention 
Act (1950). S. 7 (2). 1965 (2) Cr L J 119 : AIR 1965 
Punj 270 (DB)- 

Art. 22 -Disclosure not made on ground of pub- 
lic interest— If affects validity of detention. 

Even if there is a challenge on the ground of vague- 
ness owing to absence of certain particulars and ^cts 
which according to the Government could not be 
disclosed on the ground of public interest the order 
of detention will still be valid in certain circumstan- 
ces. It is for the Government to decide to what extent 
information could be supplied consistent with consi- 
derations of public interest. (’60) 62 Punj L R 257. 

31. Fresh order of detention. 

• Art 22— Preventive detention— Former defective 

order —Power of detaining authority to supersede 
order and make a fre^ih order fr?e from defect — 
Question of bad faith. See Public Sjfety — Preventive 
Detention Act (1950). S. 3. AIR 1952 S C 106. 

ARTICLE 23 
SYNOPSIS 

(Constitution of India, Art. 23). 

1# Traffic in* human beings. 

2. Begar or forced labour. 

3. Compulsory service for public 

purposes— Clause (2). 

1. Traffic in human beings. 

^ Arts. 23 and 35— Suppression of Immoral Traffic 

in Women and Girls Act — Validity — If offends 
Art. 19 (I) (c)— (Suppression of Immoral Traffic in 
Women and Girls Act (1956), Ss. 3 to 10 and 18). 

A mere perusal of Ss. 3 to 10 and 13 of the Snppres. 
sion of Immoral Tratfic in Women and Girls Act 
shows that the acts made punishable under those 
sections are acts which result in tralfic in human 
beings. Therefore quite apjrt from all consideritions 
of reasonable restrictions those sections have lieen 
validily enacted by Parliament under Arts. 23 and 35 
of the Constitution. Even if those provisions to some 
extent curtailed the fundamental rights of prostitutes 
to carry on their trade of prostitution those provi- 
sions would nonetheless be valid because if there is 
any conflict between a f jndamental right guaranteed 
under Art. 19 and what is prohibited under Art. 23 
the prohibition contained i ) the latter provision will 
prevail over the fundamental right guaranteed by the 
former .Article. 1959 All W H (IIC) 509 : 1959 All 
Cr R 427 : AIR 1959 All 57 (62) (Pt C) (Pr 6). 

[Overruled on another point in AIR 1961 S C 416], 

Art. 23-T. P. Act (18S2h S. 6 (h) (2)-Transfers 

for immoral objects— Setting aside— Plea of particeps 
criminis by defendant— Therule in Ayerst v. Jenkins, 


(1874) 16 Eq 275 should never be used to violate the 
express prohibition of the Constitution such as 
Art. 23 saying that traffic in human beings is prohi- 
bited— Lease of house by owner for running brothel 
—Right of executors and trustees of will of owner to 
recover back property with aid of Court — Relief, 
whether can be denied on grounds of public policv. 

SeeT. P. Act (1882), S. 6 (h)(2). AIR 1958 Cal 713.^ 

2. Begar or forced labour. 

"—Art. 23 U. P. Removal of Social Disabilities 
Act (14 of 1947) -Validity. 

The passing of the U. P. Removal of Social Disabi- 
lities Act does not contravene Art. 23 at all. 

When a perron is prohibited from refusing to ren- 
der service merely on the ground that the person 
asking for it belongs to a scheduled caste he is not 
thereby subjected to forced labour similar in form to 
begar. 1951 All L J 282 : 1951 All W R (HC) 305 : 
52 Cri L J 899 : 1951 All Cri R 59 : AIR 1951 All 
615 (617) (Pt F) (Pr 5). 

“Art. 23 (1) — Essential Services Maintenance 
Ordinance (1960) -Constitutional validity— No con- 
travention of Art 23, Cl. (1) of the Constitution -Con- 
stitution of India, Art. 23, Cl. (1) — ‘Begar*- Meaning 
of. See Essential Services Maintenance Ordinance 
(1960). AIR 1962 Bom 53 (DB). 

Art. 23-IndustiiaI Disputes Act (1947)— Validity 

— Act does not infringe Art. 23 of the Constitution. 
An Industrial Tribunal has no power to impose upon 
an employee forced labour akin to Traffic in human 
beings and begar. Therefore the Industrial Disputes 
Act does not contravene Art. 23. ILR ( 1958) 2 Cal 
525* 

Art. 23 (D— Forced labour — Extra work agreed 

to be done by licensed railway porter. 

Licensed railway porters entered into a contract 
fordoing extra work for at least two hours a day. 
They were paid some remuneration for their two 
hours’ labour. Further they got the benefit of a re- 
ducel license fee and in addition they were allowed 
the privilege of free user of the Railway premises for 
earning their livelihood. 

Held, that the porters could not be said to be do- 
ing begar or forced labour within the meaning of 
Art. 23 (1) of the Constitution. AIR 1952 Cal 496 
(498, 499) (Pt C) (Prs 10, II, 13). 

Art. 23 ( 1)— Begar or forced labour— Enforcement 

of personal service as per stipulation under contract 
— Refusal to perform personal service rendering party 
liable to punishment for offence under law — It 
amounts to Begar or similar form of forced Labour — 

It is open to aggrieved party to sue for damage.s or 
compensation for breach of contract. ( 1910) 55 Law 
Ed. 191, Pel. on. : AIR 19.52 Cal 496 Dissent. 1962 
Ker L J 1176 : ILR (1961) 2 Ker 645 : 1961 Ker I T 
1110 : AIR 1962 Ker 138 (144) {Vrs 38, 40). 

Art. 23— M. B. Civil vService (Classification, Con- 
trol and Appeal' Rules, 1956 — Wiiliholding of pay 
by w.ay of p-.-iiishincnt — Vob'clity Such punishment 
is against the spirit of Art. 23 of the Coa.stitutio.n. * 

To ask a man to work and then not to pay liim any 
salary or wnges savours of Begar w hich is prohibited 
in Art. 23 It is a fun lamental right of a citizen of 
India not to be compelled to work without wages. In 
this view of the matter, the stopping of pay and mak- 
ing the teacher to work is not onlv against the Rules 
of 1956 but it also offends against the spirit of Art. 23 
of the Constitution. 1960 Jab L J 423 : I960 M P C 
370 : 1960 M P L J 836 : AIR 1960 Madh Pro 303 
( J04) (Pr 7) (DB). 

Art. 23 (1) — Custom requiring cne day’s free 

labour to be given to village oeadman — 5’alidity — 


CONSTITUTION OF INDIA (1950), Art. 23, Note 2 



Money compensation for violation of custom— If can 
be awarded —Art. 265— Scope. 

The custom for each of the house- holders of a 
village to offer one day’s free labour (^free i.i the sense 
that the labour has to be given without payment of 
any wages and not in the sense that it is voluntary^ to 
the Headman or Khullakpa of the villag * for his be- 
ing Headman and for his first settlement in the vil- 
lage, even if immemorial, will certainly be hit by 
Art. 23 ( 1). Even granting that the labour is oerformed 
for certain services renoered by the khullakpa, the 
element of compulsion still exists which compulsion 
Art. 23 prohibits. The only authority who can com- 
pel a citizen to render service is the State as provided 
in Art. 23 (2). As the custom to perform fiee labour 
is void, then no Court of law can give a clecree for 
money compensation if the custom is violated. Cniv 
the State can levy a tax on a citizen under Art. 2^") 
and that too by an Act of the legislature. .\ I I. 
1956 Manipur 41. Expl and Not foil, AIH I96t 
Manipur 1 (4. 5) ( Pt B) ( Prs 11, 13. 1 4, 15. 16). 

Art. 23 ( I ) — Repar — Custom in Manipur State 
according to which villagers render free service to 
their Chief once in year for service renlercdhy 
him -Legality of. 

In the Ckhrul sub-division in tlie hi I area of 
Manipur Slate, there is a cusiom a::cordin>? to whic h 
in lieu of tlie onerr.us duties rendered bv the C.hi.ds 
(fChulakpasi to secure the well-ljeing and peaceiu! 
living 111 their \ illage the villagers rendt r free servic<- 
to the Chiefs lor only oae day in a year ami if any 
villager did not wint to render actud M-rvice iu- i> 
allowed by thecusto n to pay money comp.m^at ion. 

Held, that such frre service for one dav in a year 
or comp, nsalion i;i lieu thereof does not amour, t to 
any Begar ami tie custom tloes not contravene in any 
wav the provision of .Vrt. 23 (1) of the ( -onstitiriOD. 
AIR If) 50 Maii'pur 11 (4 I ) ( Pr 7). 

I he case was dissented iron in subscijuc.t ca':’ 

A 1 [\ 1961 Miriipur L — Ed. 

Art. 23 — Punjab Cbvil Service Rules (1959). 

N t)l. 1 , R. 3.26 ( J) -V alidity — Rule docs not c »ntra- 
vene Art. 23. 

The 19.5') Uu'cs specifically provide in Kule3 26 I . 
'ol.Tfor retention in service in the circumstances 
mentioned in the rule. When service is continu'd ac 
cording to and under the .service rules even after the 
date of compalsory retirement or s jperannuation, 
that is not 'begar’ or forced Ial)Our but service acjord- 
ing to the conditions of service as provided in the 
rules applying to the Ciovemment servant. Where 
the givernment servant has been retained in service 
and place 1 iinler suspe.ision and the order Jayv (h.a 
he i.s entitled to subsistence allowance according to 
the rules there is no case of ‘bcgir’ or forced labour 
AIR 19b) Ma Ih Pra 303 and Afu 196 Cjd 1. Oistinv. 
ILR (!9G2)2Pniii 642: AIR 1963 Punj 2flS (316) 
(Pt/l)(Pr27){OB). 


-Art. 23 — Compulsurv labour is prohihite.l. 

A p.ncliaya': CJnno^ force persons to perform 
labour. An 1 an order to tli.it effec^ matie bv sirpanch 
cl a p.iiithiy.P is clearly against Art. 23 of the 
Uuishintion which forbids R-gir 19.56 Raj L\V 

3 1 1 : I I. I; ( 1 J i6) 6 IR.j 797 : A I R 1)56 l.aj J>>S 

(1 )0) (I‘t 1 ) (Pr 10) (i:)R). 


•R C'tmpuls »rv service f'>r t)ub]ic 
purp.LSev -Clause (2). 

I? 1 ‘ V.V.-?.? “ Punjah Civil Servi. 

^ Validity — Docs not coiitravei 

The services to be rendered by the (.overrime 

servant subserpu.jjt to the age of superannuation 

view of R, 3 -6 (d,, is in no sense a service which a 


be equated with the expression ‘Iiegar’ or ‘forced 
labour' in Art. 23. The ( havernme >t servant is not 
forced to do anv work. Assun ing that the retention in 
service of (he (•overnment servant, crncome within 
tiie expres.sion ‘Tarced labour”, this rule would be 
valid in view of Art. 23 (2', as such retention will be 
for public purpose.'. Pntap Singh v. Stale of Punjab. 

( 1965) 1 S C A 259 : ( 1966) 1 Lab I. I 45S : ( 1964) 4 
S C If 733 : A I R 1964 S C 72 ( 100) ( Pt R) (Pr 70). 

Art. 23 — *.\ccept employment' does not mean 

accept re. ruitment’—W'ords refer to persons liready 
in employment. See Es'eiitial Servlci ^ Miintenance 
Ordinance • 1960 , S.2 l'i^*. 1962(1) Cri I. I 629 
( All). 

— \rt.23 - Scope — Police Act (1361), S- 17 — 
Validity — If contravenes Art. 23 (1). 

The kind of forced 1 iboiir that is contemp'ated in 
the coiistilutional prohibition has to !>e sornelfiirig 
in the nature of either tratfic in hum.in b.ings or 
begar. The conscription for police service or rnilil iry 
sTvioe under S. 17, Pol ice Act, cannot come under 
either. Even if sucfi conscription were lie| 1 to be a 
form of forced labour within Art. 23 i I . this forced 
labour is permitted by sub-art !■ of Art 23 as a 
kind ol compulsorv 'ervice f >r puf)lir‘ purp ises 
A I R I95S Cal 365 (372) ( Pt !•) (Prs 2S. 29). 


,\rt. 2:3 ( 1 ) -I creed lalioiir — Ticen'cd Railway 

purlers — Agreement tu du extra work lor railway 
each dav — Iwlra wmrk nnt forced labour within 
.\rt. 23 ( 1 ). 

The petitioner', wlio were licensed porters at a 
riilvv.i'. batloii, aereed to do 2 liours extra work for 
the railway' administration, by enterinu into a con- 
‘r.ict to th.c eliect. I he p ti'.ioners wuk' ])ijd some 
reinumr.itjnn for their two hours’ labour IbirthtT 
tlcv g'd tlie benefit of rrtlucel liceii'e lee .md in 
.1 Ulition they were allowed the [irivilce- vd fre-* user 
of the milw-ay pre.ni'ts for t-arning thmr liveliho'id. 

Held, tliat in the circu nst mce;, the petitioners 
could mP be said to be coing Begar or forced libour 
within tile me.ining of Art 23 t 1 

Th 3 very idea that the petitioners had viluntarily 
agreed to do extra work l>y entering into a contract 

to that cllect repels the idea of their work being a 
forced labour. * 

There was DO element of force or illegality in the 
system of license or in realizing the fees for such 
licenses. 

The riilway authorities had the power to retrulate 
ttieuse of the station : il8')7' \ C .179 ■ A I R 
Cal 501, Hcl, on : .T5 All 1,90 . .A ] li 1933 VqY 

Di.tirra, A I R 19.52 Cal dhO, J9S, d99)(Pt Clll-rs 10 
11,13). 


2004 R) invalul- ‘ ‘ 

Cihan.ha Paid I'oreeil Lal.oiir Act was rep,j,T„ 3 ,,t 
the providon. „1 y,. 25 of the Con 0 n'iou of In, ',3 
< ,>aseripfion I .1 th,, .'ef.rnee c f the eonnfrv or fnr 
S -.lal vtvice-, ite possible in lances of imp's (im, 
e,i:npn|sorv yiviee |,.r pnl,li,., pi, p„„.s nn.ler the 
..rl ele, J hj.< iin.ol h .weser lie Mid , f in,j,),ition 
r,l cynpnhory seretee |„r the pnrp -e e,tfr, ' 
h.ud ,.| (,ov, rnment prop, rP. hyl' e 'fahsihlar or 
lijx < .^eminent servant i i rmrm.d (i t . s hi- ) o • 

T J 100 : A I If 1953 Him Pr.i ]S ( hS) (Pr 3). 

l'Ml)(e)-Madhva iVadesh 

■M, P 17 oi 1959 . S 3 - Phe Act i s 7l M 1 iV ( ^ ^ 
nut olfciid Arts, J9, 23 aiui 304 Tiie dntv ■ ^ ' ‘^7 
the operator ol collection of the 
passengers ami of piying it to the rJ 

cannot he viewed as he,arRr forced labC' w^ht 
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*5ke meaning of Art. 23. See Ibid, Art. 19 (1) (g). 
A IR 1962 Madh Pra 108. 

Art. 23(2) -State law imposing tax on passengers 

\hd goods carried by public service motor vehicles— 
Constitutional validity — Lew and collection of lax 
liiTOugh owners of motor vehicles— Reasonableness. 

Article 23 (2) makes an exception in favour of the 
State and enables the State to impose compulsory 
service for public purposes provided that such an 
imposition is not vitiated on grounds of discrimina- 
tioa. It is manifest, therefore, that the Legislature is 
entitled to impose burdens upon citizens in public 
Interest. In the ca^e of a taxing statute, where the 
Legislature has to levy tax for the purpose of State 
Revenue,, it has to collect the tax through the most 
convenient and efficient channel. The State will 
^iierefore be justified in imposing obligation upon the 
jiiizens concerned to assist in the collection of tax. 

.VI R 19G3 Pat 10 (19, 20, 21. 22, 23) (Pt A) (Prs 4, 
3,7,10. 11) (DB). 

9 Art. 23 — Bihar Finance Act (17 of 1950), 

Tart III — Contravention of fundamental rights. 

The provisions of Part III of the Bihar Act do not 
aoclravene any of the fundamental rights guaranteed 
under Arts. 14, 19 and 23. Article 23 (2) clearly 
makes an exception in favour of the State and enables 
it to impose compulsory service for public purposes, 
provided such imposition is not vitiated on grounds of 
discrimination. The Legislature is therefore, entitled 

1 0 impose burdens on citizens in the interest of the 
public. Atma Ram v. State oi Bihar, AIR 1952 Pat 359 
(365. 366, 367, 368) (Pt E) (Prs 16, 17) (SB). 

Art. 23 — Taxation Law — Stale Act requiring 

owners of motor vehicles to keep accounts— Compul- 
sory service— There is nothing savouring of ‘begar* 
or forced labour in requiring the owners of motor 
vehicles to keep accounts and statements under the 
Taxation Act. AIR 1955 N U C (Puni) 1887 (DB). 

Art. 23— Punjab Passengers and Goods Taxation 

Act (16 of 1952), Ss. 3 (3) and 4 — Imposition of 
compulsory service for public purposes. See Ibid, 
Art. 226. A I R 1954 Punj 264 (DB). 

ARTICLE 25 
SYNOPSIS 

(Constitution of India, Art. 25.) 

i. Scope. 

% Corresponding provisions in American Consti- 
tution. 

S. Freedom of religion. 

(a) Right to propagate religion* 

(b) Right to enter into a public temple. 

4. “Subject to the other provisions of this Part.” 

Power of State to provide for social welfare and 
social reform. 

(a) Constitutionality of legislative provisions 
under Article. 

8. State regulation— Clause 2 (a). 

7. Religious institutions ol public character — 

Clause 2 (b). 

8. Explanation I. 

9. Explanation II. 

1. Scope. 

9 Arts. 25, 26— Sc 3pe— Articles embody princi- 

ples of religious toleration. 

Per Ayyangar, J.: — Articles 25 and 26 embody the 
principles of religious toleration that has been the 
eharacteristic feature of Indian civilization from the 
start of history, the instances and periods when this 
feature was absent being merely temporary aberra- 
tSo&s. Besides, they serve to emphasize the secular 


nature of the Indian Democracy which the founding 
fathers considered should be the very basis of the 
Constitution. Saifuddin Saheb v. State of Bombay. 
{ 1963) 2 S C A 192 : ( 1963) 2 S C J 5 19 : 1962 Supo (2) 
S C R 496 : A I R 1962 S C 853 (871) (Pt B) (Pr 50). 

Arts. 25 and 26— Duties of Mutawalli are purely 

secular in character and not comparable with rights 
of Mahant — Validity of S. 55, U. P. Muslim VVaqfs 
Act (1980) cannot be challenged under Arts. 19 (1) (f), 
25 or 26 by a Mutawalli. See Constitution of India! 
Art. 19 (1) (i). AIR 1965 All 333* 

Art. 25 — Right to take out religious procession 
—Magistrate can prohibit it. if he apprehends breach 
of peace-(Heligious procession -Right to take out). 

Persons of whatever sect are entitled to conduct 
religious procession through public streets provided 
that they do not interfere with the ordinary use of 
such streets by the public and subject to such direc- 
tions as the Magistrates may lawfully give to prevent 
obstructions of the thoroughfare or breaches of the 
public peace. This right of a person of a particular 
religious sect to freely profess practise and propagate 
his religion is now a part of the fundamental rights 
guaranteed by Art. 25 of the Constitution but it has 
been made subject to public order and there can be 
no doubt that in exercise of the police powers of the 
State it is open to a Magistrate, in a case where he 
apprehends breach of the peace to pass such orders 
as he may consider necessary to prevent breach of 
the peace. 

It is no part of the Magistrate’s duty to fix the date, 
time and the route and if he thinks that he cannot fir 
a date, time and route which would not lead to a 
breach of the peace and rejects the application, the 
order cannot be read as meaning that he purported to 
hold that the parties have no right to take out a pro- 
cession. It is not for the Court to consider whether 
the Magistrate was right in his apprehension that 
there was a likelihood of breach of peace, when his 
bona fides have not been questioned. It is a matter 
entirely for the District authorities to consider whe- 
ther in the particular circumstances if a procession 
was taken out it would lead to public disturbance. 
Whether it would be more suitable on a particular 
occasion to bind down a particular party and to allow 
the procession to be taken out by the others is a 
matter in the discretion of the Magistrate. It is not 
open to courts to take the administration in their own 
hands and to issue orders to the Magistrate in this 
respect. ILR (1955) 1 All 121 : 1954 All W R (liC) 
514 J 1954 Cr L J 1607 : 1954 All L J 665 : AIR 1954 
All 756 (757. 758) (Prs 5, 6, 7) (DB). 

Art. 25 — Article 25 guarantees the right to pro* 

fess and practice religion freely. But there is no 
guarantee to preserve any particular form of its exer- 
cise. See Ibid, Art. 320. AIR 1961 Cal 289. 

Arts. 25, 29 (2), 30 and 226 — Applicability and 

scope — Educational institution run on Christian 
principles and receiving State aid— Power of, to im- 
pose restrictions on practice of other religions within 
college precincts — Refusal of Piincipa! to permit 
Hindu students to celebrate Saraswati Puja in 
College compound — Legality — Powers of High 
Court to give directions. 

The petitioner wa^ admitted to the first year class 
of the St. I^auTs College at Calcutta on his undertak* 
iQg to submit to the rules and discipline of the 
College as laid down in the prospectus. The college 
was receiving rtcui rinp grant from the Government. 
Although it wis a Christian College more than 90 
per cent, of the students belonged to Hindu Cx)mmu- 
nity. The petitioner along with other students sought 
permission of the .Principal to celebrate Saraswati 
ruja within the College compound, but the Principal 
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refused to grant permission. The petitioner thereupon 
filed a petition under Art. 226 questioning the legal 
validity of such refusal. 

Held, that in so far as this application \7as intended 
to force the hands of the authorities to allow idol 
worship being conducted within the precincts of the 
college, it must be declared to be misconceived and 
consequently must be rejected. 

Merely because as a result of Art. 29 (2), there was 
a legal right in members of the Hindu community to 
get admission into the College, it does not follow that 
there is every right under Art. 25 to freely profess, 
practise and proaagate their religion within the pre- 
cincts of the college receiving State aid. 

The Constitution protects the freedom of con- 
science and the riglit freelv to profess, practise and 
propagate religion hut it does not prcjtect secular 
activities. AIH 1953 Bom 3-12, Bel. on. 

Under Art. 30 of the Constitution, Christian insti- 
tutions opened primarilv fi'r the prri'Vjitio:i of 
Christian religion are vithin the Ixuinds of law. 
There is nothii g illegal in la>iiig dow.n ci>n‘i'ti')iis 
under which such services c.in be as ji). il of, piovivl- 
ed the conditioir-: do not militate ag;:in-‘t public •/' ■.I't, 
morality or healih. Such an institution can I.i\ tb,v.n 
that all religions practices wfiicfi -a ill In* c irrit J (-nt 
inside its precincts, should i)e in confor iiiiy v.ilh 
Christian princi j>h-s. (11 Cul W \ 717 i AlH 19.37 Cul 
524 (520) (Vt A) (Br 0). 

Arts. 25. 20 — Scope. 

Article 23 [)rotects religion^ frcedo.n as fir .is in- 
dividuals are concerncil. But the rii:!it is not an un- 
restricted riglit. It is a right sn’ ject fn public oid(‘r, 
morality anvl Iieilth and fuitlirr it permits the St, dc 
to make any law n gnlating or rcstrictir>g any (*C((no. 
mic, fiiiancid, iiiditical or .‘■ecular activity althougfi 
it may hi- associated witti religions practice aa d tlieie 
H a further riiiht given to the S' ate anti I liat th 
the State can l(,gi'‘late for social .’ elfare and refc'rm 
even though in cbiing so it may interfere with tho 
pr(>fession, practice ar.d propagation of religion by 
an individu ai. Aitiele 26 does not deal 'Aith the liglits 
of an inriiviiui! i>r of a citizen. It deals with the 
right of a n I igious denomination or a section of a 
religious deuMnination. \ I IU933 Bom, 2 42 l'.>l). 5S 
Cal \V N 73 : AIH 1934 Cul 241 (242) (H B) (Br 10). 

.Art. 25 — Scope — Article creates no offence. 
I9G0 Ker L J 624 j 1960 Ker L T 599 ; (196(1) 1 Kcr 
L U SI9 : 1960 Mad I, I (Cr) 711 j 1961 (1) Cr L ( 
265 I Ain 1961 Ker 55 (5':) (I t B) (Br 4) 

Art. 25 — Applicability ,ind scope— Huler granting 

exclusive right to r>erson to practise priesthood in 
certain villages — Order is not a grard but has a force 
of law and ollends against Art. 25 and becomes void. 
See Ibid, Art. 13. AIB 1960 Manipur 34. 

— Art. 25 Applicability atul scope — If protects 
acts done in pursuance of religion. 

The guarantee under the Constitution not only pro- 
tects the freedom ol religious opinion, but it protects 

also acts done in piirsujiire of a religion and this is 
made dear bv the use of the expression ‘practice of 
religion* in Art. 25. IBB (1959) 9 Baj 424 : 1959 Paj 
B W 496iAIB 1959 Baj 177 (190) (I't !) (Br 6.S) (OB). 

[Reversed on another point in Aid 11'61 S C M02'. 

2. Corrcspoinling provisions in American Constitu- 
tion. 

.Art 25 — Scope. 

The first anuui.lnient of the Amrrican Constitution 

consist- mI Kvo clauses, which ded wdlh distinct su!)- 

lecls 1 lie first clause is dirtrlfd agiii. si legidation in 
respect of 'an tstiMishment of rtligion” and tho 

• i^t'Ond agiind an\' I jw prohibiting the free exercise 


of religion. Under the former, the State is d^Isconnect. 
ed from "establishment of religion**; under the lattec 
the individual is guaranteed freedom in the prdfessioa 
and practice of rdigion. The scope of the two clause* 
is thus different and the questions that arise wdth re- 
ference to them are also different. While Arts. 25 aod 
20 of Constitution of India reproduce the lav.' as en- 
acted in the second clause of the First Amendment, 
there is nothing in our Constitution which correspoadt 
to the first clause therein. There are some speciffc 
prohibitions enacted in Arts. 27 and 28. But apart 
from them, there is no general prohibition againri' 
legislation in respe:t of "establishment of religion/ 
On the other hand, there are provisions in our Consti- 
tution whicli are incon^i^tent with tlae theory that 
there vhould he a wall ol sepiration between Church 
and State. Case Law discussed. 60 Mad L W 947 t 
19,53 Mad W N 807 : .1953) 2 Mad L J 699 ' ILF 
(19531 .Mid 356 r \\[\ 1954 .Mad 385 'dS", 39(6 
(Ft A (Brs 3. n (DD. 


3* I reeduin of religion. 

(a) Bight to prupagate relitjinn. 

tb) Alight to enter into a [uiblic temple- 


■ riccuiiiiim rciigHUi. 

• Art. 23 (]) — ''. 11 ( f ) and (li)< Ih:rgali Khawaje: 

SahC'b A' t ( 193.3) — \ * lidity. 

h il S. II (fl itid (h) of Durgali Kli.uvai.i Saiicl.' 

' intend t-* aclin \''; is the regul.ition ot the dis- 
C' (d diili *s bv the Khadim" and the dischargi 
oi iunct:<u;s and [) vrs by the S.ii!jdan.o;hin. 7"he 
impugned j*rOvisions mi la-Iy jjros ide tor the regula- 

ti'"! <d tfj,' <li -ch i.r^’c of th e d ut ies, i)y the Khadiro'- 
and nothiiig muie. Scciiori 1-5 makes it obligatory for 
tfjc Ci)nimii:ie{‘ in (‘verci e ol its powers .?nd discharg'? 
of its duties ta follow the rules <»f Muslim Law ap- 
plicable to 1 1 .iua i mu, slims in India, and so ell th <3 
i.eremoijies in the IJurgah have neces''arily to be coq- 
ducte.l and regul.ited in accordance with the tenet: 

oi the Cdiishti "'.lint. 'I hc' powers conferred on the 
(asmmiitee by S. 11 (f' .iiul (h) mu'-t be lead in th<" 
light of die mand itr ry provisions of S, 15. The vire^ 
8. 11 f) and li) cinnot he challenged on the 
ground tli it the C-ommitteo lias l)ecn giv'en power by 
tlu'se providons to determine the privileges of Che 
Khadims as well as the funclions and pOAcr.s, if any, 

whicli tlie Sail', i lanashin may exercise in relation to 
the Durgah which iimounts to infringement of th? 
freedom of the Khadims to practi'-e their roligioui 
according to the custom and according to theiz 
concept. .VI B 1959 H.ij 177, Bevers-d. Ourgali Com- 
mittee, Ajmer v. Syed Husain Ali, ( 1961) 2 8 C A 171; 

(19G2) 1 S C B 3S3 : AIH 1961 SC 1492 - 1418» ^Pt F 
(Prs 40. 41, 42). 


• Art. 25— Beligion — Its content and extent ^ 
(Words and phrusei — 'Religion.’) 

Religion is not necessarily theisti ?; there are w^!: 

known religions in India like Buddhi'tn and JaicUcr. 
which do not believe in the existence of Cod or 
any intelligent First Cause. A religion has iis basis is. 
a system ol lieliefs and doctrines which are regard^ 
by lliose who profess that religion to b: conducive 
to their spiritual well being, but it is not correct to 
say that matters of religion are nothing but matters 
fif religious faitb and religious belief. A religion U 
not merely an opinion, doctrine or belief. IthasiB 
outward expression in acts as well. 


. I r. r* . Vi./Kv lit {MirMiUnCX* Ol 

rfhgu.Ms as pirt of reliKio,,. tor, rs-li^ioir^ 

practices or r,<Tfornnnoes of acts ,n imrsuance of 
reheiaos helief are as much a pari of reliKOon as faith 
or be lei in particnkir dactrines. AIU 1934 SC 282. 
Hf-iterated. ICtilai I .iiiachau i Cai.dbi v. State of 
Bombay, (l.>.>4) S C J _. (19,“>I) | j 7 ptj . 
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1954 S C A 538 : 56 Bom L R 1184 : 1954 SCR 
1055 : AIR 1954 SC 38S (392) (Pt C) (Prs 12, 13). 


• Art. 25 — ‘Religion’, meaning of— (Words and 

Phrases— "Religion'*). 

Religion is a matter of faith with individuals or 
communities and it is not necessarily theistic. There 
are well krown religions in India like Buddhism and 
Jainism which do not believe in God or in any intelli* 
gent First Cause. A religion undoubtedly has its 
basis in a system of beliefs or doctrines which are 
regarded by those who profess that religion as con- 
ducive to their spiritual well being, but it will not 
^ correct to say that religion is nothing else but a 
doctrine or belief. A religion may not only lay down 
a core of ethical rules for its followers to accept, it 
might prescribe rituals and observances, ceremonies 
and modes of worship which are regarded as integral 
parts of religion, and these forms, and observances 
might extend even to matters of food and dress. 

The guarantee under the Constitution of India not 
only protects the freedom of religious opinion but it 
profits also acts done in pursuance of a religion and 
this is made clear by the use of the expression "prac- 
tice of religion" in A't. 25. (1888) 1.33 U S 333 (342). 
Criticised. 67 Com W L R 116 (127), Appr. Commr. 
II. R. E., Madras v. Sri Lakshmindra Thiriha 
Swamiar, 1954 Mad W N P63 i (1954) S C J 335 : 
(1934) 1 M L J 596 : 1954 S C A 415 : 20 Cut L T 
250 : (1954) SCR 1005 i 67 Mad L W 1220 : AIR 
1954 SC 282 (289. 290) (Pt G) (Prs 17. 18). 


— “Arts. 25 and 26 -Fundamental rights and res- 
trictions with respect to matters of religion. 

The language of Arts. 25 and 26 is sufficiently clear 
to enable the Court to determine without the aid of 
foreign authorities as to what matters come within 
the purview of religion and what do not. Freedom of 
religion in the Constitution of India is not confined 
to religious beliefs only; it extends to religious prac- 
Hces as well subject to the restrictions which the 
Constitution itself has laid down. 

Under Art. 26 (b), therefore, a religious denomina- 
tion or organization enjoys complete autonomy in the 
matter of deciding as to what rites and ceremonies 
ate essential according to the tenets of the religion 
they hold and no outside authority has any jurisdic* 
tion to interfere with their decision in such matters. 
Of course, the scale of expenses to be incurred in 
connection with these religious observances would be 
a matter of administration of property belonging to 
the religious denomination and can be controlled by 
secular authorities in accordance with any law laid 
“O'VO oy a competent Legislature; for. it could not be 
the injunction of any religion to destroy the institu- 
tion and its endowments by incurring wasteful 
expenditure on rites and ceremonies. 


However, under Art. 26 (d), it is the fundamental 
right of a religious denomination or its representative 
to administer its properties in accordance with law; 
aod the law, therefore, must leave the right of ad- 
ministration to the religious denomination itself 
subject to such restrictions and regulations as it might 
choose to impose. A 1 iw which takes a way the right 
of administration from the hands of a religious deno- 
mination altogether and vests it in any other authority 
would amount to a violation of the right guaranteed 
under Cl. (d) of Art. 26. 67 Com \V L R 110 : (1939) 
3^0 U S 586; (1942) 319 U S 105 and (1942) 319 U S 
621; (1941) 310 U S 584. Ref. Commr. H. H. E . 
Nladras v. Sri Lakshmindra Thirtha Swamiar, 1954 
Mad VV N 363 : (1954) S C J 335 : (195 U 1 ML! 
596 : 1954 S C A 415 i 20 Cut L T 250 : 1954 SCR 
1005 : 67 Mad L W 1220 : AIR 1954 S C 282 (291 ) 
(Ptl) (Pr 22). 


Vrt. 25 -Applicability and scope— U. P. Govern- 

Servants Conduct Rules, R. 27, of infringing 


nuie z/, u. r. covernment Servants Conduct Rules, 
which provides that a Government servant cannot 
marry a second wife during the presence of the first 
wile without the permission of the State Government 
does not infringe the fundamental right guaranteed 
under Art. 25 because the act of performing a second 
marriage in the presence of the first wife cannot be 
regarded as an integral part of Hindu religion nor 
can it be regarded as practising or professing or pro- 
pagatmg Hindu religion which is protected under 

f TT. .. be regarded as an integral 

part ot Hindu religion the impugned rule is protected 

1^57 AllL J 439 I W All 
W R (H C) 420 : (1957) 9 Lab L J 172 : AIR 1957 

All 411 (413, 414) (Pt A) (Prs 7, 8) 


/I- • ^88 (3) -Validity - 

(Criminal P. C. (1896), S. 488). 

It may be that under the Personal Law of Muslims, 
a Aluslim may have as many as four wives. But 
having more than one wife is not a part of religion. 

Any legislative requirement to the effect that a Mus- 

salman may not have more than one wife does not 
amount to interference with freedom of conscience or 
interference with the right to profess, practice and 
propagate religion. The provision of law in favour of 
monogamy does not involve violation of Art. 26. 1957 
All W R (HC) 155 : 1957 All L J 300. 


Alts. 25 and 26— Religious freedom. 

The religious freedom as cortemplated by the Con- 
stitution is not an unrestricted freedom. The religious 
freedom which has been safeguarded by the Consti- 
tution is religious freedom which must be envisaged 
in the context of a secular State. It is not every aspect 
of religion that has been safeguarded, nor has the 
Constitution provided that every religious activity 
cannot be interfered with. "Religion" as used in 
Arts. 25 and 26 must be construed in its strict and 
etymological sense. Therefore, whatever, binds a man 
to his Own conscience and whatever moral and ethical 
principles regulate the lives of men, that alone can 
constitute religion as understood in the Constitution. 
55 BomLR 86 : ILR (1953) Bom 1187 : AIR 1953 
Bom 242 (244, 245) (Pt B) (Pr 4) (DB). 

[Reversed on another point in AIR 1954 SC 388]. 

Art. 25 — Scope* 

In considering Art. 25, a sharp distinction must be 
drawn between religious laith and belief and religious 
practices. What the State protects is religious laith^ 
3ud belief. If religious practices run counter to 
public order, morality, health or a policy of social 
welfare upon which the State has embarked, then the 
religious practices must give way before the good of 
the people of the State as a whole. AIR 1952 Bom 84, 
Foil 55 Bom L R 1 : AIR 1953 Bom 183 (187) (Pt G) 
(PrI8)(DB). 

[Overruled on another point in AIR 1902 S C 853.J 

\rt. 25— If there is any custom or usage which is 

in force in India which is inconsistfnt with the 
fundamental rights, that custom or usage is void. See 
lbid,.\rt. 13. AIR 1952 Bom 84* 


.Art. 25 — A sharp distinction must be drawn 

between religious faith and belief and religious 
practices What the State protects is religious faith and 
belief. It is ratter difficult to accept the proposition 
that polygamy is an integral part of Hindu religion. 
See Bombay Prew'eniion of Hindu Bigamous Marriages 
Act (25 of 1916). AIR 1952 Bom 84 (DB). 


Art. 25— Applicability and scope— Meaning and 

scope of religious freedom — Religion and practice. 
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Where the Commissioner of Police refused his 
permission to the use of an electrical loud-speaker 
five times a day for calling the Azan (call for prayer) 
as several residents of the locality complained against 
the practice, it was argued for the M'jtawalli of the 
mosque that the liberty allowed under Art. 25 of the 
Constitution has been curtailed by the suppression 
of the use of loud-speakers. 

The High Court rejected the argument ; 

A sharp distinction must be drawn between religi- 
ous faith and belief and religious practices. W'hat the 
State protects is religious faith and belief. It religious 
practices run counter to public order, morality or 
health, then the religious practices must give way 
be! ore the good of the people of the State as a whole. 
AIR 1952 Bom 84, AIR 1953 Bom 242 and {1ST9) 25 
L Ed. 241, Rel. on. 59 Cal W N 293:95 Cal LJ 
129 : AIR 1956 Cal 9 (10) (Pt A) (Prs 4. 7, 9). 

Arts. 25 and 26—Beligious beliefs and practices 

— Nature and extent of. 

The fundamental right guaranteed under .\rt. 25 (1 > 
is the right t) profess, practise and propigatr 
religion. Religious practices or performances of acts 
in pursuance of religious l)eliefs which are guar.iuteed 
under Art. -5 (I) and Art. 2^^ (b) subject to the limita- 
tion of public order, morality and health and the 
limitations stated in Art. 25 (2), are religious practices 
and performance> acc )rding to the doctriiu s of that 
religion, he'igious practices are matters of religion 
within the meaning of Art. 26^b) What constitutes 
the essential part of religion is primarily to he as- 
certained with reference to the doctrines of that 
religion itself. AIR l')54 S C 2.S2 and AIR rJ54 S (. 
388, Rel. on. 

The presence of a Shivling and ihe worship of it is 
repugnant to lire principles of Jainism and of Jain 
worship of Tirthankars and to the sentiments of Jains 
who worship in the temple. Such act as the picsence 
of Shivling in the temple amounts to a violation of 
the fundamental rights of those people under Arts. 25 
(1) and 26 (b) of the Constitution. 1957 \I P C 725 : 
1957 JabLJ loss : I L R (1957) Madh Pra 058: 
AIR 1958 Madh Pra 115 (127) (Pt F.) (Pr I-) (DR). 

.\tt. 25 -Scope. 

Freedom of conscience is the minimum of religious 
liberty. It is intangible as it is subjective and is not 
capable of legal protection except that a person may 
not be compelled by law to abandon his belief, creed 
or opinion. .A man may not only hold his religious 
opinions but miv put them to practice and translate 
them into articulate force by profession, practice and 
propagation. Unless these are also protected, there is 
no meaning in protecting freedom ot conscirnce. It is 
very difficult to separate religious belief and practice 
Irom politics or ethics. But in the interests of the 
State it cannot be contended, at any rate at the pre- 
sent day that such practices cannot legitimately be 
prohibited by legislation though such legislaboii 
might infringe religious liberty. 1952 Mad \V' N 299: 
1952-1 Mad L J 557 : AIR 1952 Mad 613 (636. 63S) 
(Pt L) (Prs 36. 3S) (DB). 

Arts. 25. 26 — Denominational institiiti»»ns — If 

uncoustitutional. 

The Coii'titiition recognizes that every community 
or seition thereol is entitled to establish its own 
institutions. This i-. subject oiilv to public order, 
morality and health. In granting a freeship or free 
tieutinent to a Christian there may be d'scriinination 
)etv.eenoric community and aiu ther, th^^re is nothing 
m the Constitution which proliibits such piclert-ntial 
trea’inent. Phe law contemplates denoinina’ional 
instituti > 11 , The internal manageaient of 'uch institu- 
Mom is not the concern of Clovcrnment. I'.verv body is 


free to enter a Christian hospital or not; but if he 
does, he cannot complain that a Christian is being 
given free treatment and not he. (1957)MPLJ 1 
(Nag). 

Arts. 25, 26— Duty of Court. 

The Judge when called upon to pronounce, on 
religious freedom is not justified in writing his private 
notions of policy into tho Constitution. 319 U S 624, 
Rel. on. (1957) M P L J 1 (Nag). 

• Art. 25 —.Applicability— Religion, its sense. 

Religion in its broadest jense includes all forms of 
faUh and worship, all the varieties of man’s belief in 
a Superior Being or a Moral Law transcending the 
things that are (Jjesir’s and demanding his affection 
and obedience. F. .M. Biimadathan Nambooripad v. 
Cochin Devaswami Board, 1955 Ker L T 516 : I L R 
(1955) TC 741 : AIR 1956 Tra-Co 19 (22) (Pt E) 
(Pr 12) (FB). 

.\rt. 2.5(1) — Sacrifice of cow on Bakr-id-Day is 

not obligatory act for Muslim and protection of 
fundamental right under Art. 25 (1) cannot be availed 
of. See Penal Code (ls 80 ), S 29^. AIR 1965 Tri- 
pura 22 . 

Religious practices Power of (Government to en- 
(jiiiic into. 


.Arts. 25, 26— Right of religious practices — In- 
quiry l>y Stale. 

No one can deny that under colour of religion 
liarmful activities of a secular nature cannot be 
.illotAci to grow-. .A liberal meaning has been given to 
the expression "practice^ of religion All practices of 
religion are part of religion and are also guaranteed. 
.\ person may, thus n’4 only profess a particular 
religion but, vui)jcct to public order, morality and 
htal:h. may exerci.se bis redigious litliefs in any way 
he likes. It religious freedom is to l)e real , the State 
cannot interfere, ualess a (juestion of loyalty arises. 

How far it is moral to a^k a man to accept a 
(Mlferent faith on the assurance of worldly gain is a 
matter of pure ethics. It is not a matter of law. 
.Morality, as used in Arts. 25 and 26 of the Constitu- 
tion, has reference to (hat morality which the law' 
makes it, its concern to maintain. (1957) MPLJI 
(Nag). 

Arts. 25 and 26 — Inquiry about money received 

by foreign Missions — Power of State. 

No doubt. Government, has a right to inquire how 
much foreign money comes in as aid to foreign missions, 
and no objections can be taken to such an inquiry. 

But the expenditure of the money belonging to these 

Missions is a matter for them to decide, ft may not 
be a part of religious practice, though a portion of it 
may well be spent for that purpose. The Missions are 
certainly at liberty to apply their money to the best 
advantage, they can find, without having to account 
to any one unless the money is used in a way which 
promotes a breach of public order, morality and 
health. (1957) M P L J 1 (Nag). 


.Arts. 25, 26 —Scope — Appointment of ioquiri 

Committee to inquire into harassment by and 
against Christian Mis>ions-If offends Arts. 25 and 
26— (Criminal P. C. (1S9S). Fs. 107, l44, 145)-(Penal 
Code ( 1860), Chaps. 8 , 16). 


The freeaom ot conscience and religion guaranteed 
under Arts. 25 and 26 of the Constitution is subject 
only to considerations of public order, morality and 
health but it cannot be gainsai 1 that an attempt 
lorciblv or fraudulently to convert ;i fierson from his 
(jelief to another is a matt i v ‘n !i mu'-t be the 
concern of (Government. Indeed tnese tliree expres- 
sionscxclude eveiything undesirable in such activities 
Force and fraud are covered both hy public order 
and nioralit), but an approacli with a view to 
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convincing others of the spiritual benefits to be 
acquired from the faith preached is a necessary 
lOun^tiOD of the religious freedom guaranteed under 
the Constitution. That freedom cannot be taken 
away, except perhaps in the interests of public order, 
morah^ and health. Where the subject of the inquiry 
IS whether the methods to propagate religion adopted 
Christian Missions in any way contravened 
public order, morality and health” and whether the 
Christian Missions and Christians were being harassed, 
and whether the Christian Missions were transgressing 
the Iirnds of law as to public order and morabty, it 
IS well within the powers of Government. The test of 
clear and present danger is applied to religious free- 
dom and freedom of speech and press, to discover at 

what stage the freedom of the citizen ends and the 

power of the State begins. What applies to positive 
action does not necessarily apply to an inquiry, 
because while inquiry goes on there is no interference 
such as there is when positive action is taken. (1957) 
M P L J 1 (Na?). 


community indulging i 
ptdilics— Inquiry by Governn;ent— Legality 

No doubt, religion and politics have to be ket 
completely apart. An enquiiy into poliiic.al activitie 
assoma ted with religion is well within the terms o 
the Constitution. No one can deny the right c 
Covernment to know the kind of political activity 
act indulges in. Undesirable politfca 

lee Umi te Political activit 
legi imately as i ,s open to any other person i 

(195?) M 


en ~ Christian Missions — .Attitude 

towards ludians-Inquiry as to. 

Covernment is entitled to know whether people 
vs ho have come from abroad and who have established 

culture. The inquiry is legitimate to 6iid out how far 

Inquiry into the social relations between the 

Chnstiansand non-Christians which is comprehensive 

M PLT/(Nag7'"^‘°‘^’ 'egitimate. (1957) 

-—Arts. 23, 26— Inquiry by Government about 
operations of Christian Missions-Power of Govern- 
ment. 

where theChristian 
population resides and what Missions are working. 

fK interested in knowing whether 

these Missions operate in areas other than those 
peopl^ largely by scheduled castes and aboriginal 
tribes there is nothing sinister in it. (1957) M P L J 1 


S’ ^ Animal Preservatki, Act (52 ol 

Acts (23 of 1951 and (10 

ot 1956), S. 4— Validity. 

Subject to the restrictions which this article imposes* 
^ery person has a fundamental right under ‘the 
Constitution not merely to entertain such religious, 
beliei as inay be approved of by his judgment or 
conscience but to exhibit his belief and ideas in such- 
overt acts as are enjoined or sanctioned by his religion 

his religious views for the 
edihcation of others. The free exercise of religion by 
which IS meant the performance of outward acts in 
pursuance of religious belief, is, as stated above, sub- 

lf^^ imposed to secure order, publio 

hea th and morals of the people. AIR 1954 S G 388, 
roll. 

fhe sacrifice of a cow on Bakr-Id Day is 
not an obligatory overt act for a Mussalman to exhibit 
his religious belief and idea and consequently there 
was no violation of the fundamental rights of the 
Mussalmans under Art. 25 (U. Mahomed Hanif 
yuareshi v. State of Bihar, 1958 S C A 783 : 195S 

^ C • <*'^58) M L J (Cr) 727 : i959 S C R 629 j 
AIR 19oS S C 731 (739/ (Pt G) (Pr 13>. 


• Art. 25 -practice and propagation of religiou 5 
tenets — Applicability of Art. 25 to .Mathadhipati — 
(Hindu Law — Religious Lndewment). 

u ^ not a corporate body; he is the 

^ spiritual fraternity and by virtue of his 
h'lS to perform the duties of a religious teacher. 
It is his duty to practise and propagate the religious- 
tenets, of which he is an adherent and if any provi- 
sion of law prevents him from propagating his- 
doctrines, that would certainly affect the religious 
freedom which is guaranteed to eveiy person under 
Art. 25. IxiStitutions. as such cannot practise or 
propagate religion; it can be done only by individual 
persons and whether these persons propagate their 
personal views or the tenets for which the institution 
stands is really immaterial for purposes of Art. 25. It 
pfopjigstiou of belief that is protected no matter 
whether ihe propagation takes place in a church or 
monastery, or in a temple or parlour meeting. Com* 
missioner, H. R. E.. Madras v. Sri Lakshmindra Thirtha 
Swamiar, 1954 Mad W N 363 i (1954) $ C J 335 i 
(1954) 1 M L J 596 : 1954 S C A 415 : 20 Cut L T 
250 I 1954 SCR 1005 : 67 Mad L W 1220 i AIR 
1954 S C 282 (289) (Pt D) (Pr 14). 

—“Art. 25— Religious procession— Right to take out 
religious procession— Magistrate can prohibit it, if ho 
apprehends breach of peace. 55 Cri L J 1607 : A I R 
1951 All 756 (75/, 75«) (Prs 5, 6. 7) (DB). 

Arts. 25. 19 (1) (a)-Penal Code (1860), S. 295-A 

Section 295-A is valid— Intention of writer found 
clearly to outrage religious feelings of Muslims 
deliberately and maliciously— Offence under S. 295-A 
held made out. 


Arts. 25, 26 — Inquiry about Pracharaks— Pow er 
ot Government. 

I course the methods of the Pracharaks can be 
looked into to fini out if they offend against public 

order, m(>rality and health; but it IS not the concern 

of anybody or even of Goven ment if the Pracharaks 
are paid beyond their worth and are rewarded. That 
IS matter of internal administration of the Christians 
them.selyes, who have the liberty to preach their faith 
to outsiders and can employ such agency as they 
choose. (1957) M P L j 1 (Nag). ^ 

3 (a). Right to propagate religion. 

• 25 (1) Scope — Bihar Preservation and 

improvement of .Animals Act (2 of 1958), Ss. 2. 3— 

P» Prevention of Cow-SIaughler Act (1 of 1956), 


A person is entitled to express and propagate hi: 
own views so long as he does not affect public order, 
morality and health or offend any ol the provision of 
the Constitution or laws of the land. (1964) 1 Mad 
L J • 147 : 1964 All Cn R 61 : 1964 Mad L J (Cri> 
123: 1964 (1) Cri L J 672; AIR 1964 Mad 258 (259> 
(Prs 6, 7, 8). 

•Arts.:25, 26 — Extolling one’s own religion- 
propriety. 

Anyone who preaches the benefits of his religion i3 
likely to extol his own and, to .some extent, di'^pute tho 
truth and elficiency of another religion. Propagation 
of religion cannot otherwise be carried on and within 
limits; regard being hatl to the law of bla‘phemy> 
profanity, etc., everybody is free to dispute the trut i 
of another’s religion. (1957) M P L J 1 (Nag). 
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3 (b). Bight to enter into a 
public temple. 

• —Art. 25 (2) (b)— Scope— If controls Arts. 25 (1) 
and 26 (b). 

Right conferred by Art. 25 (2) (b), is a right con- 
ferred *on all classes and sections of Hindus’ to enter 
into a public temple, and on the unqualified terms of 
that Article, that right must be available, whether it 
is sought to be exercised against an individual under 
Art. 25 (1) or against a denomination under Art. 20 
(b). Though Art. 25 (1) deals with rights of indivi- 
duals, Art. 25 (2) is much wider in its conrents and 
has reference to the rights of communities, and con- 
trols both Art. 25 (1) and Art. 26 (b). Sri Venkata- 
ramana Devaru v. State of .Mysore, SO Mv.s 1. J 232 : 
1958 Mad W N (SC) 96 - (I95S) S C I 3S2 : (195S) I 
Mad L J (S C) 109 : M95S) 1 Anclh \V h (SC) 109 : 
1958 S C K 895 j A 1 U 195S S C 255 (2GS) IVt H) 
(Pr 28). 

Art. 25 (2) (b) — Scope — Jain temple— Right of 

untouchable to enter — Cannot insist upon entfring 
it. See Untouchabilitv (OlF-'oces) Ac t - R<55). S. S. 
1958 Cr L J 1398 : AIR 1958 .Madh 1 ra 352 OR). 

Art. 25 — AiJplicability and 5Ci»pc — Right to 
worship in temple. 

Where the tein[)le is exclu^ivi.lv a public lain 
temple dedicated to and for llu.- beneut .-f tlie lain 
community, then the mfml)ers td the I^iiK eon.munity, 
have clearly a right to enter ;ui<l worship in the tern jilt 
according to the princii>b-s and fenns of their rdi 
gion. That right is a hindanient.i! iin.l gijar.inteed right 
under Art. 25 (i) <>( the Con-titution. 19.57 .Madli 
Pra L J 788 I ILR (1957) .Madli f'la 507: 1957 
Madh Pra C 725 i 1957 Jah L | 1088 : I R 195^ 
Mudh Pra 115 (120) (Pt D) (Pr 1.'). 


•I* ‘‘Subject to the other provisions 

of this part." 

® Art. 25 (1) and (2, — Relative scope of. 

The limitation "subject to the other provisions of 
this Part’ occurs only in cl. d) of Art 25 and not in 
cl. (2>. (d. (1) declares the rights of all persons to 

frettdom of conscience and the right freedy to profess, 
practise and propagate religion. It is this right that 
is .sul)ject to the other provisioD.s in the Fundamen- 
tal Rights Chapter. One of the provisions to which 
the right declared in Art. 25 (U is subject to is Art. 25 
(2). A law. therefore, which falls within An. 25 (2) 
lb) will control the right conferred by Art. 25(1) and 
the limitation in Art. 25 (I) does not apply to that 
law. Sri Venkataramana Devaru v. State of'.Mvsore. 
36 Mys L J 232 : 1958 .Mad \V \ (SC) 96 i (1958) 
SC J 382: (1959) 1 Andh \V R (SC) 109 :( 1958) 
1 M L J (SC) 109 : 1958 S C It 895 : A 1 It 1958 S C 
255 (207) (Pt G) (Pr 20). 

Arts. 25 acd 20 -Mtitawalli can neither claim 
personal interest in waqf property nor claim to fall 
within definition of nligious denonination or ^^ection 
thereof-Mijtawalli cannot complain about violalioa 

d) d) and neither Art. 25 nor Art. 20 can 
help him. S(o Ibid, Art. 19 (1) (f) AIR 1905 All 


• Arts. 25 ( 1 ) and 31 — Compulsory acquisitic 
of property under Art. 31 — Right to prefe 

religion if uffeclcd. 

The acfinisitioii of \\'a(]f property under .\rt. ' 
do which the right coiiferrc l by Art. 25 is cxiiress 

siibect^ has nothing to do with vuch right and 
no way ii.terlen . with a .Met iwalli'.s right to profe 
bis religion H.qi Snrya Palsingh v. U. \\ Cmver 

nuM.t, 1951 ^)| J 

\!;l\ All W R (IlC) 317 : 11. R (1952) 2 .MI 10 • A I 
Mol All ()7'1 (090) (Pt Q) (It 81) (I'R). 


5. Power of State to provide for social 
welfare and social reform. 

(a) Constitutionality of legislative provisions 
under Article. 

5. Power of State to provide for social 
welfare and social reform. 

Arls. 25 and 26 — Scope — Power of Legislature 
to make law with regard to religious matter or pro- 
perty possessed by religious institutions. 

Arts. 2o and ^0 clearly make a distiDction between 
matters of religion and holding and management o: 
property by religious institution, fn matters of pro- 
perty there is always a secular angle which is sup- 
pliud by the Ijw ot the country snd do religious 
denomination can make a law about its own prop-rty 
and thiK nnllily the law of the land. The property 
of the ( hnslijii rtli;^ious institutions, therefore, is as 
subject to law as any otlier prr»pertv privately 
held in <'tir country. Hence the State Legislature 
is not incompetent to make laws with regartl to pro- 
perty possessed by religious institutions. .\UUy5-i 
■S C 385. R‘d. on. fIJt (1957) .Madh pra 599 : 1953 

}:J I'l'a L J Oil : 1958 Matlh 

Iba C .tSH ; A I H 1958 .Madh I'ra 302 (o65) (Pt R; 
iPr (DR). 

Arts. 25 20~Ruh|ic temple- I'emplc belonging 

to a partteiil.tr rcjigious (lenoriiination -- Right of 

Stale laiiiiing uwneisliip to iristal idols of uthc- 
religions. 

M here a lempie (x ionging to Jain religion is o 
p'.iolic temple an.i tl,(. relore res e.x ra commercium, 
Its character as a publij Jain temple cannot be taker 
away by any assertion on the part of the State of a 
right to ownership; and by that assertion a public 
temple cannot be made a museum for an exhibition 
ul rleities and idols of all religion^. I'lie temple 
oeing a public jain temple, onlv images or deities of 
Jam religion can be kept therein even if the State is 

-^1 PC 725; 1957 
Jab L J 10.88 : A 1 H 19.a8 .Madh pra il5 (l'>7 loc) 
(Ptc;)(Pr 19) IDR). 


Arls. 25 and 26 — Scope-Madras Hindu Religi- 
ous and Charitable Kndowments Act (19 of 1951 
S 100 (2) (y) -Rule? under R. 10- Vnlidity-Mat’ha-' 

(Jhipathi s right to manage affairs of Math— Unrea- 
sonable restrictions on. 

Rule 10 framed under S. 100 (.) (y) of the Act im- 
poses an unreasonable restriction on the right of the- 
Mathadhipathi to manage the affairs of the Math 
1 he restrictions are such as would bring the .Matha- 
dhipathi down to the level of a servant under a State 
department. In relation to Maths the Government 
cannot claim that power in derogation rd the Matha- 
dhipathi s right of management of a denorninationa' 

institution like a .Math. 69 Mad L W 337 : (l 95 Ri i 
mm"* 

\ L' l/J* 

Art. 25-Biliar Hindu Religious Trusts Act (I of 

1951) — \’alidity. 

1 he freedom of religion guarjiiteed by Art ’’5 j. 
not an uncontrolled Irtedom. The religious fretl 
dom winch lias beeri safeguarded l)v this arlicle i > 
religious freedoin ,n the tiackground of a ncular 
Mate. The freedom which Art. 25 guarantees is 
Iteedom iM a s^ul oiganis..ticn which requites the 
protect, on o I uv against the evils masquer.ding 
11 , n.ime of religion, ag.iin.f evils -which menace thr 

W I- ’'■■.-'""V'' 'I't I coiilc. Unless tin 

Irgi'ilation (.irect.y .itt^nipts to coturol the practice 

and propagation i f religion there is tio violation o ■ 

the «‘'arai,lee utiiier .\,t. 25 (1) of the CoLstitution' 

Ihebihar Him.ii Iteligiou, 'J rusts Act is not legisla' 
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tion directlv interfering with the practice and pro- 
pagation oi religion. On the contrary, the object of 
^e Act is to provide for the better administration of 
Hindu Religious Trusts and for the protection and 
the preservation of the properties appertaining to 
such trust'. There is no violation ot the guarantee 
under Art. 25 of the Constitution. AiR 1950 S C 27, 
roll. 32PatlU8:AlR 1954 Pat 205(274) (Pt I) 
(Prs 10. 17) (DB). 

5 (a). Constitutionality of legislative 
provisions under Article. 

• Arts. 25 (1), 26 and 31 (2) — Legislature taking 
oyer secular affairs of religious instituiion — Validity 
of Nathdwara Temple Act— Act does not contravene 
Arts 14, 19 (1) (f). 31 (2), 25 and 20-Provisions of 
the Act except 6rst part of S. 30 ^2) (a) are valid, 
bee Rajasthan Nathdwara Temple Act (13 of U59), 
S. 2 (viii). AIR 1963 S C 1638. 

• “ Arts. 25 (2). 26, cl. (b) — Law interfering with 

right of religious denomination to ex-communicate 
its members — Constitutional validity — Dawoodi 
Bohras — Dai-ul-Mutlaq— Legislation invalidating his 
power of excommunicating members on religious 
grounds — Legislation violates Art. 20 (b) and is void 
—Legislation not saved by Art. 25 '2)-Bombay Pre- 
vention of Excommunication Act (42 of 1949). AIR 
1953 Bom 183. Overruled. See Ibid, Art. 20 cl. (b) 
AIR 1962 SC 853. ^ ' 

® Art. 25 (1) — S. 13 (1)* Durgah Kbawaja Sabeb 
Act ( 1955) — \ alidity — AIR 1959 Rai 177, Reversed. 

Section 13 (1) of Act 30 of 1955 authorises the 
Committee to make provisional interim arrangement 
if a vacancy occurs in the office of the Sajjadanashin. 
In considering the scope and effect of this provision 
it cannot be read apart from the provisions of the 
remaining sub-sections of S. 13. Section 13 is really 
intended to lay down the procedure for determining 
disputes as to the succession to the office of the 
Sajjadanashin, If a vacancy occurs suddenly all that 

S, 13 (1) empowers the Committee to do is to make 

an appropriate interim arrangement in that behalf 
and to proceed to take the necessary steps for the 
appointment of a permanent successor as prescribed 
by the other provisions of S. 13. Set tion 13(1) does 
not offend against Art. 25(1) of the Constitution. 
AIR 1959 Raj 177, Reversed. Durgah Committee, 
Ajmer v. Syed Hussain Ali, (1961) 2 SC A 171: 

(1962) I S C R 383 : AIR 1961 S C 1402 (1418 
1419) (Pt H)(Pr 44). ’ 

• Arts- 25, 26 and 27 — Scope — Bihar Act (1 of 

1951) — Act does not infringe Arts. 14, 19 (1) (f) 25, 
20 and 27 of Constitution. See Bihar Hindu RelU 
gious Trusts Act (I of 1951). AIR 1959 S C 1073. 

• -Arts. 25 and 26— Bihar Hindu Religious Trusts 

Act — ^'alidity — (Bihar Hindu Religious Trusts Act 
(1 of 1951), Preamble and S. 60 (6) ). 

It cannot be said that the power to alter or modify 
the budget relating to a religious trust or the power 
to give directions to a trustee may be f xercised by 
the Board in such a way as to affect the due ob- 
servance of religious practices in a math or temple 
so as to constitute an encroachment on the right 
guaranteed under Art. 25; the power to alter the 
budget is subject *o cl. (6) of S. 00 of the Act and 
the Board is not authorised to alter or modify the 
budget in a manner inconsistent with the wishes of 
the founder or with the provisions of the Act. The 
keynote of all the relevant provisions of the i\ct is 
the due observance of the objects of the religious 
trust and not its breach or violation. Stcondiy, an 
apprehension that the powers conferred may be 
abused in individual cases does not make the provi- 
sion itself bad or invalid in law. 


With regard to Art. 26. els. (a) and (b), the position 
IS the same. There is no provision of the Act which 
interferes with the right of any religious denomi- 
nation or any section thereof to establish and 
maintain institutions for religious and charitable 
purposes; nor do the provisions of the Act interfere 
with the right of any religious denomination or any 
section thereof to manage its own affairs in matters 
or The Act by its several provisions seeks 

to tulhl rather than defeat the trust. There is. Ihere- 
tore, no substance in the argument that the provi- 
sions ot the Act contravene Alts. 25 and 20 of the 
Constitution. Moti Das v. S. P. Sahi, (1959) 2 S C A 

19o9 S C J 1144: AIR 19a9 S C 942 (949, 950) (Ft F) 

(Pfs 13» 1^)* 


• Art. 25— Infringement of— Sections 38, 39 and 

the proviso to S. 40 of the Orissa Hindu Religious 
Endowinents Act, are invalid. The rest of the Act 
IS not invalid or ultra vires the Orissa legislature. 
Srijagannath Ramanuj Das v, State of Grissa, (1954) 
S C J 329 : (1954) 1 M L J 591 : AIR 1954 S C 400 
(403; (Pt A) (Pr 11). 

- — Arts 25. 26 and 19 (1) (f)-U. P. Muslim Waqfs 
.Act (1960), S. 55 — Validity — Duties oi Mutwalli are 
purely secular in character and not comparable with 
rights of Mahant — Validity cannot be challenged 
under Arts. 19 (l) (f), 25 or 20 - Muslim Law— Waqf 
Rights of NIutwalli — II. P. Muslim Waqfs Act 
(16 of 1960), S. 55. See Ibid, Art. 19 (1) (f). AIR 
1965 All 333. 


Art. 2_5-Hindu Marriage Act (1955), Ss. 5 (i), 

11 and 1< — U. P. Govt. Servants’ Conduct Rules 
IL 27 — Prohibition of bigamy — Not invalid. See 
Hindu Marriage Act (1955), S. 5(1). AIR 1961 All 
334. 


Alt. 25 (2) (b) — Scope — Ss. 5, 9, 10 and 13 and 
other provisions of Hindu Marriage Act are pro- 
tected under the Article — (Hindu Marriage Act 
(1955), Ss. 5, 9, 10 and 13). 1957 All L J 439 : 1957 
All W R (HC) 420 I (1957)2 Lab L J 172 i AIR 1957 
All 411 (413) (Pt B) (Pr 7). 

Art. 25— Freedom of religion— U. P. Act (14 of 

1947) is saved by Art. 25(2) — [U P. Removal of 
Social Disabilities Act (14 of 1947), S. 1]. 

By the U. P. Removal of Social Disabilities Act the 
freedom guaranteed under Ait. 25 (1) of the Consti- 
tution has in no manner been affected. The U. P. 
Act falls within the deSnition of ‘existing law' given 
in Art. 360 (10) and is thus protected by cl. (2) of 
Art. 25. The Act only provides for the removal of 
those distinctions which caste Hindus enforced on 
the Harijans in re>pect of, among other matters, 
entry of Harijans in temples on the same footing as 
caste Hindus. 1954 All L J 355 : 1954 All W R 
(H C) 424 : AIR 1954 All 601 (603) (Pt B) (Pr 21) 
(DB). 

Arts. 25 and 26 — Commissions of Inquiry Act 

(1952), S. 5 (3)- Validity. 

S. 5, sub-s. (3) of the Act gives OLly a limited 
power to the authorised officers to enter any build- 
ing or place; the search and seizure of books of 
account or documents that may be found in the 
building or place can be done only after observing 
the fornalitifs prescribed by Ss. 102 and 103. Crimi- 
nal P. C. The power of 5earch and stdzure is hedged 
in by several restriclians and safeguards. Sub-s, (3) 
of S. 5 of the Act is constitutionally valid and does 
not violate the provision contained in Arts. 25 and 
20 of the Constitution. AIR 1954 S C 282, Disting. 
1959 Andh L T 235: (1959) 1 Andh W R 25$: 
ILR (1959) Andh Pra 07 : AIR 1959 Andh Pra 14S 
(152) (Pt C) (Pr 19) (DB). 
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25— Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951)» S. 52— S. 52 of the 
Act, when interpreted in the conte.vt of the rights 
guaranteed to Mathadhipathi, is not unreasonable 
and unconstitutional. See Ibid, Ait. l9. AIR 1957 
Andh Pra 283. 

Arts. 25 and 26 — Bombay Public Trusts Act 

(29 ot 1950), Preamble and is. 18, 31,32,35,36, 
37, 44, 47, 48, 50 (e), and (g), 55, 56, 57, 58. 59, 
and 62 — Validity of Act. 

The provisions of the Act, particularly Ss 18,31, 
32,34,35,36,37.44,47,48, 50 (e) and (g), 55, 56. 
57, 58, 59 and 62 do not contravene the iundamental 
rights embodied in Arts. 25 and 26 of the Consti- 
tution nor is any provision of ttie Act beyond the 
competence of the State Legislature. 55 Bom L R 
86 I ILR (1953) Bom i 187 : AIR 1953 Bom 242 (251) 
(Pt A) tPr 21) (DB). 

[Reversed in AIR 1954 SC 3<S8, where the fol- 
lowing provisions of Bombay Public Trusts Act to 
wit (i) S. 44 of the Act to the extent that it relates 
to the appointment of the Charily Commissioner as a 
trustee of religious public trust by the Couit; (ii) the 
provisioLS of cIs. (3) to ^6) of S. 47 and (iii) Clause (ci 
of S. 55 and the part of cl. (i) of S. 50 coriesponding 
thereto were held invalid. 

.Note — In addition to the above sections, the otlier 
sections, validity of which also was challenged, were 
Ss. 18. 3l to 37, 48. 50, cIs. 'c) and (g), 58 and Hd. 
Rejecting the contention of the appellants with res- 
pect to these sections the 8npreme Court held that 
they are valiily enacted — lid. . 

.\rt. 25 — Bombay Prevention of Bigamous Mar- 
riages Act (1946) is valid. Set' Bombay Prevention 
of Bigamous .Marriages Act, 1946. AIR 1952 Bom 84 
(DB). 

Arts. 25 and 26 — The West Bengal Poodgrains 

Intensive Procurement) Order, 1952, in so far as it 
authorises the State to acquire the entire produce oi 
a land dedicated to a deity or in tni>t does not in- 
fringe the rights confered by either .Art. 25 or .Ait. 26 
and is not unconstitutional on that ground, See West 
tiengal Foodgrains (Intensive Procurement) Order, 
1952-VaIidity. AIR 1954 Cal 24L 

.^rt. 25 — Madras Temple Entry Authori/jtion 
Act (5 of 1947 as amended by Matlras Act 13 of 1949) 
is not ultra vires the Con^titution. See ibid, Art. 17. 
AIR 1956 Mad 541. 

Art. 25 (2) (b) — Madras Temple Entry Autho- 
risation Act (5 of 1947)— X alidity— Is not ultra vires 
or illegal. See Madras Temple Entry Authorization 
Act (5 of 1947). AIR 1956 Mad 528. 

Art. 25 — Madras Hindu Religious and Charitable 

Endowment.^_^ Act (19 of 1951), S. 21 (as amended by 
Act SI ol 1954), S. 21 is invalid even as amended. 
See Ibid, Art. 13. AIR 1956 Mad 4!)1. 

—“Art. 25— Madras Hindu Religious and Charitable 
•cndOvvments ,\ct (19 of 19.5i , S. 31 (as amended by 
Act 27 of 195 4 — Section 31 is invalid — See Ibia, 
Art. 1;C AIR 1956 Mad 491. 

.\rts. 25 and 26 — Scope — , Madras Hindu Heli- 
gious and Charitable Eoihiwinents .\ct (19 of 1951). 
8. 30 (2) (as amended by Act (27 of 195 4). S. 30 (2)) 
— N’aliditv. 

8ectiori 30 2), even as aincn 'ed, constitutes an 

MureasiM ;tl)l<: restriction on iIk- M jdiadhipathi’s 
|)()\vers disposal over the inroim* ol Math. Drsign- 

vd * Iett( r on the Mdthadhipathi’s povAt-r of dis- 
posal. S. 30 '2j as it now 'taruls amended, his to be 
•IriKk down as void and unenforceable in its appli- 
cation to the Mathadhipathis of their .Maths. 69 Mad 


L VV 337 I (1956) 1 M L J 532 : AIR 1956 Mad 491 
(496) (PI E) (Pr IS) (DB). 

Arts. 25 and 26 — Scope — Hindu Religious and 

Charitable Endowments Act ( 19 of 1951), S. 52 (1) 
(f) (as amended by Act 27 of 1454), S. 52 (1) (f) — 
Validity. 

Section 52 i,l) empowers a Commissiorer or person 
authorised by him to mo^e the L ourt to remove a 
Mathadhipathi on any of the grounds mentioned in 
S. 52 H ) as it now stands amended. It is for the Court 
to consider, even with reference to S. 52 (H (fi as it 
stands, whether a case lor rear oval has been made 
out. It is not possible to hold that S. 52 [l ' f) con- 
stitutes an unreasonable and unconstitufioiul restric- 
tion on the fundamental right of the Mathadhipathi. 
69 Mad L VV 337 ; (1956) 1 M L J 532 : AlR 1956 
Mad 491 (498) (Pt H) (Pr 30) (DB). 

Ai t. 25 — Validity of provisions of Madras Hindu 

Religious and Charitable Endowments .\ct H9 of 
195 j S ee .Madras Hindu Beligious and Charitable 
Endowments .Act U9 of 1951\ S. 20. .AIR 1952 Mad 
613 (DB). 

Art. 25 — Madras Hindu Bigamy ITeventioii 

and Divorce) Act iH of 1949' — Validity — Act does 
not oifend .Aits 15 anti 25 ot (he Constitution and is 
valid — C onstitution ot India, Ai ts. 15, 25 and 8cti. 7, 
l.i^t 3, Item 5 Covermnent of India Act 1935), 
Sch . 7 List 3. I terns 6, 7 . See M ulras Hindu > Bigamy 
Preventii>n of Divorce Act 1949'. .\IR 1952 .Mad 
193. 

Art 25 — Hindu .Marriage Act 1955' — X'alidity 

of — Act does not ollend .\i ts, 14. 15 or 25. See Hindu 
.Marriage .Act 1955), 8. 5. 19.59 Cr L J 493 : AIR 
1959 .Minii)ur 20. 

A t 25 (1) —Section 295 .A, Penal Code, is a law 

creatii g an ollence relating to religion in the interests 
of pub.ic order and is therefore not inconsistent with 
the rigfit guaranteed by Art. 25 H of the Constiiution 
to propjgdte religion. See Perul Code 1 1860},S. 295-.A. 
1962 ( 1 ) Cr L J 564 (Mys). 

Arts. 25 and 26 — Power to appoint terrporary 

Mutawalli — ACjlis is empowered — Section not viola- 
tive of Arts. 25 and 26 ot the Constitution. See 
Bihar Wakf Act (8 of 1948). S. 7 1963 B L J R 151. 

,\rt, 25 — Bihar Hindu Religious Trusts Act (1 of 

1951) — Validity. 

The Bihar Hindu Religious Trusts Act, 1 of 1951 is a 
valid piece of legislation and does not violate .Arts. 19 
(1) (f) and 25 of the Constitution. See Bihar Hindu 
Religious TrustsAct (L9519 AIR 1954 Pat 279. 

— Art. 25 — Bihar Act 1 of 1951 does not violate 
the constitutional guarantee under .Arts. 19 (1) (f), 
2 ), 26 and 27 of the Constitution and the legislation 
is valid. See Bitar Hindu Religious Trusts .Act (1 of 
1951'. AIR 1954 Pat 278 (DB). 

— 3 “Art. 25 — Bihar Hindu Beligious Trusts Act (1 of 
1951;, S 2S (2) (i) — Is not invalid See Constitution 
of India. Art. 19. AIR 1957 Pat 615 (DB). 

Art. 25 — Bihar Hindu Religious Trusts .Act (I of 

1951), s. 60 12) — Is not invalid, 'jee ibid, .\rt. 19. 
AIR 1957 Pat 615. 

.Arts. 25 and 26 — Bihar Hindu Religious Trusts 

Act (1 ol 1951), Ss. 30, 49 - Validity. 

Seetiof.s 30 and -19 of :h- Act enact in statutory 
form the doctrine ol Cv pres so Inr the Hindu 
lUnigioiis Trusts are concerned The provisio^^ 
ena.'ted in these sections are wholly leasonahle and 
there is no violation of the guarnitee of freedom ol 
religion under Aitv 25 and 26 of the Constitution. 
The .Act empowers the Board of Religious Trust to 
interfere only if the object of the Religious Trusts 
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has ceased to exist or has become impossible of 
achievement or. ia the alternative, if the object of the 

uncertain. AIR 1954 SC 388, Dist. 

(Pt C) (Pr 4) 

(DB). 

■* 26 (b) and 26 (d) — Legislation taking 

Over administration of secular affairs of religious 

— Nathdwara Temple Act (13 
of 19o9), S. 2 (viii), 1 6, 28 (2) and (3), 30 (2) (a), 36 
?u. 1 , ~ Provisions ultra vires the Constitution. See 
Ibid, .\rt. 14. AIR 19C2 Raj 196 (DB). 

——Arts. 25 (1), 14 and 19 (1) (g) — Durgah Khwaja 

Saheo Act, S. 11 (f) — Section whether hit by 
Articles. 

Section 11 (f) of the Act inasmuch as it authorized 
the committee to regulate the presence of the Khadims 
in the Durgih by the grant ol licence, and impliedly 
to prohibit the entrv of any tChadim by refusal of 
licence is hit by Art. 25 (1) of the "vonstitution. The 
grant or refusal to grant licence is left arbitrarily in 
the hands of the committee, and no guidance is 
afforded by the Act in the matter of grant or refusal 
of licences. fLR (1939) 9 Raj 424 : 1959 Raj L W 
496 : AIrt 1959 Raj L77 (189, 191) (Pt F){Prs63.76) 
(DB). 

[Reversed in AIR 1961 S C 1402.] 


Durgah Khwaja Saheb Act, S. 1 1 (h) 

— ^ alidity. 

A Sajiadanashin has well-known powers in respect 
ot the Durgah so far as the spiritual side is cor.cern- 

ed and the power given to the secular committee by 

3. 11 (h) of the Act to de6ne the religious or spiritual 
tuncLons of the S ijjadanashin is hit by Art. 25 of 
the Constitution. ILR (1959) 9 Raj 424 : 1959 Rai 

(Pt G) (Pf 64) 

[Reversed in AIR 1961 S C 1402]. 

"■ Khwaja Saheb Act, S. 13 (1 ) 

— Validity. ' ' 

The office of the Sajjadanashin is a spiritual office, 

and the appointment of a Sajjadanashin is regulated 

by custom pertaining to the institution. 

Section 13(1) is hit by Art. 25 so far as it empowers 
the secular committee to make interim arrangements 
for the performance of the spiritual functions of the 
Sajjadanashiri as it may think Ht with the previous 
approval ot the Chief Commissioner. ILR (1959) 9 
Raj 424:1959 Raj L W 496 : AIR 1959 Raj 177 (189 
190. 191) ((>t H) (Pis 65, 66, 76) (DB). ' 

[Reversed in AIR 1901 S C 1402]. 

6. Slate regulation — Clause 2 (a). 

Art. 25 (2) (a)— Scope. 


Wliat sub-cl. (a) of Cl. (2) of Art. 25 confemplate.s 
IS not regulation ot the religious practices as 

such which are protected unless they run counter to 
public health or morality but of activities which are 

r^lly of an economic, commercial or political character 

thoughthey are associated with religious practices 
Ratilal Panachand Gandhi v. State of Bombay. (1954) 
SC J 480 : (1954) 1 M L J 718 : 1954 S C A 538 : 56 
Bom L R 1184 : 1954 SCR 1055 : A I R 1954 S C 
388 (391) (Pt A) (Pr 10). ^ 

; Art. 25— "Restriction” and “Regulation”— Mean- 

ingand interpretation of- Dislinction-The expression 

restriction in Art. 19 (fl) is not synonymous with 
regulation. Hestriction may be complete or partial- 
and when it is complete it would imply absobite 
prohibition. That the framer of the constitution 
were aware of the distinction between the power to 
regulate and the power to restrict will be apparent 


fkT A if CI. (2) of Art. 25. Se» 

Ibid, Art. 19 (6). AIR 1952 Orissa 42# 

7. Religious institutions of public 
character — Clause 2 (b). 

• — Ar^. 25 (2) (b) and 26 (b) — 'Matters of reli- 
~ Denominational temple founded for benefit 
ot Gouda Saraswath Brahmins - Right to exclude 
J worship — Conflict between Arts. 25 (2) 
b) and 20 (H - Art. 25 (2) (b) prevails - Litigatioii 
under Madras Act 5 of 1947-Parties - Government 

agitating on behalf of Public - Public if bound by 

decisions— (Vladras Temple Entry Authorisation Act, 
ot 1J4/ as amended by Act 13 of 1940), S. 2 (2). 

The expression 'maiters of religion’ in Art. 20 (b' 

embraces not merely matters of doctrine and belief 

also the practice of it. 

Under the ceremonial law pertaining to temples^ 
who are entitled to enter into them for worship and 
now the worship is to be conducted are all matters 
ot religion. The conclusion is also implicit in Art. 25. 
Exclusion of persons from temple is a matter of 
reiigton with reference to the tenets of the institution. 

, There is a fundamental distinction between exclud- 

ing persons from temples open for purposes of wor- 

fk P*L public in general on the ground 

tnat they belong to the excluded communities and 
excliiding persons from denominational temples 
tounded, say, for the benefit of Gowda Saraswath 
brahmins on the ground that they are not objects 
wi hm the benefit ot the foundation. The former 

'7^!. latter protected by 

Art. w0. Article 25 (2) (b) applies in terms to all 
religious iriNtitutions ot a public character without 
Qualification or reserve, and denominational temples 
would be comprised therein. Jt must be held that 
denominational ir.stitutions are within .\rt. 25 (2) (b). 
The validity of S. 3 of the Madras Act 5 of 1947 
not depend on its own force but on Art. 25 (2' 
(b) of the Constitution. The very Constitution which 
IS claimed to have rendered S. 3 of the ^Madras .Act 
yPx repugnant to Art. 20 (b) has, in Art. 25 
(2) (b) invested it with validity, and, therefore, the 

by e.stablishlng that Art. 25 
(2) (b) itself is inoperative as pgainst .Art. 26 (b). 

Applying the rule of harmonious con.struction it 
must be held that Art. 26 (b) mu.st be read subject to 
Art. 25(2) (b). 

Exclusive right of the members of the community 
lo worship for all the time will be hit by Art. 25 
(2) (b) but the distinct right, namely, that during cer- 
tain ceremonies and on special occasions, it is only 
members of the (Jowda Saraswath Brahmin com- 
munity that have the right to take part therein, and 
that on those occasions, all other persons would be 
excluded, would clearly be a denominational right. 

If this right is recognised, what is left to the public 
of the right under Art. 25 (2) (b) is substantial and 
unaffected. 

Held, on facts that even though the members of 
the public were not parties to the litigation, they 
could be bound bv the result of it, since it was their 
rights that had been agitated by the Government and 
not any of its ow n rights. Sri Venkataramana Devani 
v. State of ^^ysore, 36 Mvs L J 232 i 19.58 .Mad W N 
5 C) 96 : (19.58) S C J 382 : (1958) 1 Mad L J (SC) 

Afi ^ / in^o\ 1 4_.1K \\f t i\r\ . on er . 


(S 


109 : (19.58) 1 Andh W R (S C) 109 : 19.58 SCR 895 : 
AIR 1958 S C 255 (263, 265, 267, 268, 269) (Pt F) 
(Prs 16, IS, 24. 25. 27, 29, 31. 32, 33. 34). 

S> Evplanatijn I. 

'—.Art. 25 — Kripan means a sword and its size o: 
shape has not been prescribed by the Sikh Religion; 
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it may be a sword of any size or shape. 1952 Cri 
L J 218 : AIR 1952 All 53 (55) (Pt A) (Pr 13). 

Art. 25— A person as a Sikh is entitled to possess 

only one sword. He cannot possess an extra sword 
without a licence. 1952 Cri L J 218 i A I R 1952 All 
53 (55) (Pt B) (Prs 16, 18). 


claim to fall within definition of religious denomina- 
tion or section thereof — Mutwalli cannot complain 
about violation of Art. 19 (1) (f) and neither Art. 25 
nor Art. 20 can help him — U. P. Muslim Waqfs Act 
{16 of 19( 0), Ss. 49, 50. See Ibid, Art. 19 (1) (f). AIR 
1965 All 333. 


9. Explanalion II. 

• Art. 25 (2) {b\ Expl. 11 — ‘Hindu’ include.s 

Buddist only for purpose of Art. 25(2) (b) and for 
no other. See Constitution (Scheduled Castes) Order 
(1950), Cl. (3). aIR 1965 S C 1 179. 

Art. 25, Exnl II —Applicability — Explanation 11 

to Art. 25 lays down that reference to Hindus shall 
be construed as including a referenee to persons pro- 
fessing the Sikh, Jain or Buddhist religion only in 
sub-cl. (b) of Cl. (2j of that article. In general the 
term Hindu does not include those professing the 
Buddhist religion. It includes only those persons who 
are governed by Hindu law. S^e Ibid, Art. 14. ILR 
.1901) 11 Raj 63. 

ARTICLE 2(i 
SYNOPSIS 

(Constitution of Indij, Art. 26 


1. Scope of the Article. 

2. Right to manage it*- own affairs in matters 

of religion — Clause (h). 

3. Right to own and actiuire property— Clause 

(c). 

4. Right to administer properly— Clause (d). 


1. Scope of the Article. 

® Art. 20 (1) — Institutions for charitable pur- 
poses — Id a larger sense an elucatioual institution 
may be legjrded as charitable. Hev. Sidhrajbhai 
Sabhaj v. State of (;uj.irat. (1963) 3SCR S37 : 
0903) 2 S C A 394 : 1902 Ker L T (S C) 135 : A I R 
1903 S C 540. 


• ^ I’Art. 26 — Scope — .\rticles 25 and 26 embody 
principles of religious toleration. See ibid, Art. 25. 
AIR 1962 S C S53. 

® Art. 20 — ‘Denomination’, meaning of — 
Eollowers of the three Acharyas. 

The word ‘denomination' has been defined in the 
Oxford Dictionary to mean 'a collection of indivi- 
duals classed together under the same name; a reli- 
gious sect or ooJy having a common faith and 
organisation and designated i)y a distinctive name'. 
The practice of .setting up Maths as centres of theo- 
logical teaching w'js started by Shri Sankaracharja 
and was followed by various teachers since then. 
After Sankara, came a gilaxy of religious teachers 
and philosophers wlio founded the different seets 
and ^ub-sects of the Hindu religion. Each one of 
such sects or sub-.sects can be called a religious 
denomin ition. as it is designated by a distinctive name 
— in many cases it is the name of the founder— and 
has a common faith and common spiritual organisa- 
tion. The followers of liamanuja, who are known by 
the name of :shri Vaishnavas, constitute a religious 
denoinina'ion. an-t so do the followers of Madtusa- 
charya and other religious teachers. 

hurtficr, Art. 20 contemplates not merely a religious 
denomination hut also a section thereof the Math or 
the sj)iiitual frat(:rnity representetl by it can legiti- 
mately crime v/itbin the purview of this article. 
Cornmr., H. R. K . Madras v. Sri Lakshmindra Thirtha 
Swamiar. 1954 Mad VV N 363 :( 1954) S C J 335 : 
(1954) 1 M L J 5‘)6 : 1954 S C A 415 : 20 Cut L T 
250 : 1954 S C R 1005 ; 67 Mad L VV 1220 j A I U 
1954 SC 282 (289) (Pt E) (Pr 15). 

—Arts. 26. 25 and 19 (1) (f) — Mutwalli can 
neither claim personal interest in waqf property nor 


Arts. 26, 30, 226 — Wearing a nun’s religious 

habit by e.xpelled nun while teaching in Convent 
school — Whether a fundamental right — Petition 
under Art. 226 against private body — Maiiitainabi- 
litv. 

A was a nun working as woman teacher in the 
sclioo! run l)y Roman Catholic Mission. By reason of 
conduct unbecoming of a nun, the Bishop in his 

capacity as the head of the Diocese expelled A from 

the sisterhood. In defiance of the Canon Law, A 
persisted in \searing the religious habit of a nun after 
her expulsion. The authorities also removed her as a 
teacher. On appeal to the educational authorities, A 
was ordered to be reinstated. On representation of 
the Mission authorities the reinstatement was made 
subject to the discipline of the Convent with regard 
to the dress. The Mother-General issued a direction 
that A should attend the school weaiing a saree and 
blouse as a lay woman teacher. In writ petition A 
contended that such a direction about her dress w'as 
ilitgal an l hat it was still open to her to wear the 
religious habit of a nun. 

Held U) that the Educational authority had not 
passed a direction adverse to A on an appeal of which 
due notice was not given lo the petitioner; (2) that 
under Art. 26 the Roman Catholic Mission could 
establish and maintain the churches and manage their 
allairs in matters of religion. Any religious body has 
a right to establish and maintain institutions for 
rcdigious and chaiitable purposes and manage their 
affairs. The term ‘administei’ in Art. 30 is wide 
enough to take in enforcement of discipline in regard 
to dress and other matters by tfie educational insti- 
tution. riius the direction that A. an expelled nun 
should not wear the ‘religious habit’ of a nun could 
not be questioned when indisputably nuns have a 
distinctive dress known as the ‘religious habit’ which 
only nuns could wear. There is nothing in the chapter 
of fundamental rights embodied in Part IH of the 
Constitution wheieunder such a right is expressed or 
could be inferred. AIR 1954 S C 2Sc, Rel. on. (3) that 

A could wear a nun’s ‘religious habit’ could not ba 

a right which could be recognised under the chapter 
of Eundamental Rights and much more so when she 
had ceased to be a nun; (4) that the Mission authority 
W'as a private body and the petition under Art. 220 
complaining of an infringement of a furuiameutal 
right did not lie against the said body : AIR 1952 S C 

59 anJ AIR 1956 S C 108, Rei. on. AIR 1964 Andb 
Fra 277 (279) (Prs 9, 10, 11, 13) (DR). 

Art. 26 — Scope — Article 20 does not deal wdh 

the rights of an individual or of a citizen. It deals 
with the rights of a religious denomination or a 
section of a religious denomination. See Ibid. Art -^5 
AIR 1054 Cal 241. 

Art. 26 (a) — Right to perform Sauthi at temple 

confined to particular Brahmin community — pur- 
chase of right by institution on this candiliou — 
Validity. 

Where tti .■ nght of performing '‘Santhi" at the 
temple was voi.hned by custom to a particular 
Brahmin commumtv, and the right was put up to 
auction by the Stite in whom the right to manage the 
temple had vested and the bid of a certain institution 
was accepted, and the auction was subject to the 
condition that the ‘;Santhi” would be performed by 
the particular Brahmin community accordinc to the 
established custom and usage, the right of the public 
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und6r Art. 20 fa) of the Constitution is not infringed 
1960 Kcr L T 2=50 : AIR 1960 Ker 312 (313) (Pr 1)! 


for spiritual and not for material 


Art. 26 — Religious denomination — Gown Sars- 

wa’h Brahmin community is a religious denomina- 
tion — Inclusion of Shri Venkataramana Temple, 
Mulki in li.vt under S. 38, Madras Act (19 of 1951) 
Petition under Art. 26 is maintainable. 

The Oowd Sarasvvath Brahmin community is un- 
doubteilv a religious denomination or at any rate a 
section of a religious denomination. Therefore the 
protection under Art. 26 can be claimed on bahalE of 
the trustees of a temple belonging to the denomina- 
tion. Therefore the provisions of the Act in so far as 
they interfere with the autonomy of the religious 
denomination which own and has the sole and exclu- 
sive control of the temple should not be allowed to 

be enforced including the provision relating to noti- 
fication proceduie which vests an arbitrary power 
in the Commissioner and the Government to wrest 
from the hands of the trustees the power to administer 
the temple. 


It 1 ? unnecessary, that in order to claim the benefit 
01 ^rt 26,8 religious denomination should be capable 
ot holding all the four rights in the four sub closes 
ot that article. Each clause recognises a distinct and 
separate right. The denomination may exercise all or 
ri those rights and it is unnecessary that it 
should own all rhe rights bsfore it can claim recog- 
nition as a religious denomination. 1952 Mad W\’ 

L J 557 : A I R 1952 Mad 613 (639, 
640) (Pt D) (Prs 40, 41, 42, 4)) ( OB). 

——Art. 26 — Mysore Police Act (5 of 1908) S. 40- 
Notification under - Validity - If can be challenged 
on ground that proceedings under S. 144, Criminal 
1 • L'.i would have been more appropriate so as to 
protect rights of petitioners in respect of mana-rement 
ot religions institution -Duty of State to protect civil 
rights Extent of, in cases of emergency arising out 
of breach of public peace. See Mysore Police Act (5 
of 1908), S. 40. 1962 Mys L J (Supp) 411. 


Mere inclusion of the temple in the list under S. 3® 

is enough for the trustees to move the Court under 

Art. 20 since inclusion of temple in the list means 
that the Board have taken a definite decision to apply 
the provisions of the Act to the temple owned by the 
truslees. The petition cannot be thrown out in limine 
on the ground that the petitioners are not p rsons 
aggrieved and that there is at present no danger of 
the provisions of the Act being applied to the temnle 
(1952) 2 M L I 4S1 I 65 Mad L W 968 : A I R® 
Mad 149 (151. 152) (Prs 3. 4, 5) (DB). 

Art. 26 Denomination — W ho could form and 


claim benefit of Art. 26 See Madras H. R. and Chari- 

table Endowments Act (10 of 1951), S. 20. AIR 1952 
Mai 613 (DB). a i 


Art. 26 Scope — Denomination, meaning of. 

The dictionary meaning of the wud ‘denomina- 
tion as given by Web.ster is “a collection of indivi- 
duals classed together under the same name; now 
almost always specially a religious ject or body 
having a common faith and organization and desig- 
Dated by a distinctive name’* There being several 
religions in India such as Mam. Christianity, Zoros- 
trianism and Hinduism, it may not be wrong to take 
Hinduism and the members of that religion as con 
stituting a religious denomination in a larger sense or 
It It should be taken in a limiied sense. Advaita, 
Dwaita, Visishtadwaita, Saivaites may be another 
classiScatioD and the members of each faith may be 
be treated as members of one denomination. Even 
taking it in the sense as only a '.sect writ large* the 
division of the members of the Hindu religion based 
upon a system of philosophy which is adopted bv a 
group of members may be treafed as a denomination 
or sect and any section of that denomimtion and a 
division made either on territorial or sectional basis 
may be treited as a section thereof. The contention 
that the denomination contemplated by Art. 26 is 
not identical with a religious sect or members of a 
religious persuasion but it must be a clo.sej body 
like a Corporation cannot be accepted, ft is rather 

difficult to dissociate the religious affairs of an insti- 
tution from the property or its secular affairs. The 
secular affairs are only directed for the purpose of 
better management of the religious affairs for which 
alone the institution exists. They are inextricably 
mixed up. ^ 

Article 20 is concerned with religious institutions 
and the consideration of the question whether there 
is any beneficial ownership in the properties of the 
institution by the members of the denomination is 
irrelevant as it is solely concerned with the institu- 


Art. 26 — Denominational Institutions — If un- 
constitutional. See Ibid, Art. 25. (1957) MPLJl 

(Nag). 

~™".Art. 26— Extolling one’s own religion — Propriety, 
See Ibid. Art, 25. (1957) M P L J 1 (Nag). 

Art. 26 Duty of Court — The Judge when called 
upon to pronounce on religious freedom is not fustifi- 
ed in writing his private notions of Policy into the 
Con.stitution. See Ibid, Art. 25. (1957) MPLJ 1 
(Nag). 

.\rt. 26 Religion and “religious denomination 

7 " Meaning Institution belonging to Hindu public 
in general. 

The expression ‘religious denomination' in Art. 20 
rniy be used both ii a larger stnse and in a narrow 
sen-^e and its construction will depend on the con- 
text. Thus in a country like India where there arc 
several religious faiths the followers of each religion 
may also be q li'e appropriately caMed a religious 
denomination. The contention that the followers of 
the Hiridu religion in general will not form members 
of a r^'ligious denomination within the meaning of 
Art. 20 Cannot, therefore, be accepted and an institu- 
tion meant for the Hindu public generally will also 
get the protection of Art. 26 A I R 1954 S C 282, 
Hel. on ; AIR 1958 S C 255, Disting. I L R (1958) 
Cut 369 : A I R 1959 Orissa 5 (12) (Pt D) (Pr 17) 
(DB). 

Art. 26 — Durgah Khwaja Saheb Act, S. 5 — 

Validity, 

The Chishtia order can be considerel to be a religi- 
ous denomination or a section thereof mentioned in 
Art. 20 of the Constitution. 

Section 5 of the Act is hit by Art. 20 of the Consti- 
tution so far as it lays down that the Committee shall 
consist of Hanafi Muslims without further restricting 
that tliey shall be of the Chi^htia order lielieving in 
the religious practices and ritual' in vogue at this 
Shrine. I L R ( 195 )) 9 Rai 424 : 1959 Raf L VV 496 i 
AIR 1959 Raj 177 {190,191) (Pt E) (Prs 68. 76) (DB'. 

[Reversed in A I R 190L S C 1402.] 

Religious Practices — Power of Government to en- 
quire into. 

— ] — Art. 26— Scope — .Appointment of inquiry com- 
mittee to inquire into harassment by and against 
Christian Mis.sions — If offenls Arts. 25 and 26 ((_ri 
minal P. C. (1898), Ss. 107, 144, 145) — (Penal Code 
(I860). Chapters 8, 16). See Ibid, Art 25 (1957) .M P 
L J 1 (Nag). 

Art. 26 — Christian Mission.s — Attitude (oward.s 

Indians — Inquiry as to. See Ibid, .Art 25. (1957) 
MPLJl (Nag). 
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Art. 20— Inquiry about money received by foreign 

Kfissions — Power of State. See ibid, Art. 25. 1957 
M PL J 1 (Nag). 

Art. 26 — Inquiry about Pracharaks — Power of 

Government. See Ibid, Art. 25. 1957 M P L J 1 
(Nag). 

Art. 26 — Inquiry by Government about opera- 
tions of Christian Missions — Powers of Government. 
See Ibid, Ait, 25. 1957 M P L ] 1 (Nag . 

Art. 26 — Inquiry into social reUtions between 

Christians and others — Propriety. See IbiJ, Art. 25. 
1957 MPL J 1 (Nag). 

Art. 26 — Religious community indulging in 

politics — Inquiry by Government — Legaluv. See 
Ibid. Art. 25. 1957 M P L J 1 (Nag). 

Art. 26— Right of religious practices —Inquiry l)y 

State. See Ibid, Art. 25. 1957 .M P L J 1 (Nag . 

2. Right to manage its own affairs in 
matters of religion — Clause (b). 

• Arts. 26, 25 (1), 31 (2). 14 and 19 (11 (f) — 

Legislature taking over secular affairs of religious 
institution — \'alidity of Nalhdwara Temple Act —Act 
does not contravene Arts. 14, 19 (t) (f), ,31 i2),25 or 
20 — Provisions of the Act except lust part of S. 30 (2 
(a) are valid — A I R 1902 R.ij 196, Reverseti in part — 
Religious practice to which Art. 1^5(1' refers .mi 
afiairs in maUerv of religion tt> \shich .Art, 2t (b 
refers, include practices wliich are an integral part oi 
the religion it.'^(‘li and the protection guaranteed by 
Art 25 (1) and Art. 20 (l>) extends to such pl,l•■tice^. 
See Rajasthan Natli Iwara Temple .Act ()2 of 1959 , 
S. 2 A I R 1963 S C I6:3S. 

# Arts. 26. Ct. (b), 25 (2) — Law interlerii g with 

right of relij;ious dennn iiiuiion to ex-cernrDunicale 

its njcinbcrs — ('oiistitntiimal validity — Dawonui 
Roliia- — Oai-ul-M itlaq — Legislatien invalidating 
his power of ex coimnunicating meinlicrs on religions 
grounds— Lep.isUlioij violates Art. 26 (b) and ii void 
— Legislation not saved liy Art. 25 (2/— Ronihay I’re- 
vcnlion of Ex-conununicatiou Act (42 of 1949i. \IR 
1953 Ham LS:3, Overruled. 

Per Majority (Sarkar, Uas Gupta and Mudholkar. 
]\ ; Ayyaiigar, J., concurring; Sinha, C J.. contra): 

The Bombay Prevention of Ex-communi nation Act, 
42 of 1949, in so lar as it destroys tlio right of the 
Lai ul-Mutlaq of excommunicating any me nber of 
the Dawoodi Bohra Community on religious ground, 
is void being in violation of Art. 20 (b) of tbe Consti- 
tution: AIK 1953 Rom 1^3 Overruled. 

Since the decision of the Privy C^ouncil in A I R 
1948 P C 00 it is no longer open to dispute that the 
pai ul-Mutlak as the head of the Dawoodi Bohra 
Community has the right to e.xcommuaicate aiiy 
member of the coniinuiiity. 

The impugned Act n; :kcs fven such excomnmnica- 
tioQs invalid and lakes a ,vay the power of the Dai a> 
the head ol Jhe communitv to e\c tninunie ite ( v ui 
oiwcligious g'ounds. /; (h- r fore, clearlv inU'rf'u s 
with the right oi l)ie Dauoodi Bohra ('c>rMmuid >■ 
under (.1.4)1 of Art. 2(> ol the ( onstitution. Tha 
necc-sary conserjuenee of exei'iivuiini will l)e 

that (he exconimuiii'-at 'll na’.nl) r w ill lose hii right 
of enjoyment ol i)roperty. 7h righ. givmi under 
Art 20(h)hiS not. ho\ve\er. l)cen made sul)ject to 
presirvation of civil rights. II uue. the fact that civd 

rights of a fterson are affected bv the c.xercise of th e 
fundamental right under Art. 20 th) is of no conse- 

(jueiice. 1 fie right under Art. 26 (b) is subject to 
cl. (2) OI Art, 25 of the Coiistitulioii. Tht impuizned 
Act, however -does not come within the .‘•aving pro- 
visions embodied in cl. (2) of Art, 25. As the Act 
invalidates excommunication on any ground what- 


soever, including -Tellgious grounds, it must be held 
to be in clear violation of the right of the Dawoodi 
Bohra Community under Art. 26 (b) of the Consti- 
tution. 

Per .Ayyangar, f., concurring: 

The impugned enactment is a violation of ifie riglil 
to practise religion guaranteed by Art. 25(1) and is also 
violative of Arl , 20 in that it interferes wifh the nghrs of 
theDai a^the trustee of the property of the denomina- 
tion to so admini'ter it as to exclude dissidents and 
excommunicaled persons from the beneficial use of 
such property. 

Per Sinha C. j . contra: Art. 26 (b) must be read 
subject to Art. 25 (2) (b). 

The Act is aimed at fulfilment of the individual 
liberty of conscience guarantectl by Art. 25 (1) of the 
(Jonstitution, and not in derogation ot it. Sardar 
S>edna 'J'aher Saifuddin v State of Bombay, (1962) 2 
S C A 192 (1963) 2 S C J 519: 1962 Supp (2) SCR 
496: A\l\ 1962 S C S53 (SG5. 866, 867. 869. S70 873 
STL 075, 876) (Pt A) (Prs 19. 2 1, 22. 23. 24 27. 4o' 
41. 42, 44. 46. 50. 57, 60, 64. 65). 


• .\rt. 26— Applicability— 'Matters of religion'— 

What constitute. 

Nfatters of religion in Art 26 (b) include even prae* 
tices which are regirded by tfie community as pirt of 
its religion. In ordtr that the practiccs'in question 
diouhl In- trejted a- a put of n-Iigion tliey must how- 
ever l)e regai tied l)> the said religion as its essential 
and inipg'al pirl; otherwise even purely v\*ciilar 
Ijractice- which are not an essential or aii integral 
p,irt of religion are apt to he c-lothed with a religious 
form aed may in, ke a claim for being trea’ed as re- 
ligiuu^ pi.icti.-rs v^i^hin the meaning of Art. 26. (Jn. 
las'- the i^rietire- ue found to co-isfjfute an essential 
and ii.tegril put of a religion their claim for the 
protection un.ler Arl. 26 m.iV luve to f'e carelull v 
wuulini^td: A I R 1951 S C 2'^2 an! A I I, 1958 S C 
255, Rel. on. Durgab CJommi(ti.e. Ajiii' r v. Sved 
Hu-<ain \li (1962) I SC R :38;3: (1961) 2 SC \ 171* 
A 1 R 19f;i S C >402 ( 14I5J (Pt B) (Pr 3.3). 

• Arts. 26. 14 (1) (ff, 25. 14 and 27 — Bihar 

llmdu Rtli-ious Trusts Act (I of 1951). does not 
infringe Arts. 14, 19 ( I) (f). 25. 26 and 27 of Consti- 
tution. See Bifiar Hindu Religious Trusts Act Hof 

1951). AIR 1959 SC 1073. 


• Arl.s. 26 and 25— B'har Hindu Religious Trusts 

.Act — Provisions of Act do not contravene Arts '’5 
and 26. See Ibi 1, Art. 25. AIR 1959 S C 942, 

• Art. 26 (b) — Principle of direct election on 

universal dcnoininational suffrage —Not a matter of 
religion within Art. 20(h). See Puniab SikhCurdwa- 
ras Act (o of 1925', S. 148 B AIR 1959 S C SCO 




— • « — / 


The distinction betsveen Cl.s. (i>) and (di strikes 
OI e at oiu e. So f..r as adlnini^t^Jtion of its property 
is cm ca rned, the rigid of a rchg.on> denomination is 

to he ( x-rus.d i.j accordance wOfi Ia-,v. hut there is 

I'* «* * III A ^ 


aennnistraMon 


jio such qe di.ica'itn in cl. (l)i Id e 
ol its propertv (-> a r-ligious denominalion has tlnis 
l)e, i. i>‘aet.il on ;i dnien nt footing from the right to 
inarra_(. o.- n a'i.u'-s in niattir- oi rilig(,'i J’Oe 
litter is a Inr.d om ntal right whicli no legist jt ire can 
take awav fu;rea.s t i ■ former can lie leg .Dted by 
Itws which tin* legist .t. recall valuliiy impose h ree 

-.orn i f religion in our Consfitut.on is not confined 
t,> reli,!iOiis i’elicis only, blit c'iUiuK to tsscjiliil reli 
g.oiis i.r icticos as will, sulijyct to the re-trictio,,; 
y tucl, the CoiiMitiiti in has laih down. Under Art 08 
(I)) a reli-ions denomination or orsaniv iti.,,, enjoys 
complete autonomy in the mafer of deciding as to 
what rites a.jd ceremonies are essentiil according , 
the tenets of the religion they hohj. A 1 R lOs" S C 
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282 and A I fv 195S S C 255. Rel on. Sarup Singh v. 
S P Q-o c A 163 : (1959» Su|p (2) 

<P? B) tpr ^ ^ ^ ^ ^ 860 (865) 

• ~ religion" - Denomi- 

national temple founded for benefit of Gowda Saras- 

wath Brahmin^ - Right to exclude others from 

worship- Conflict between Arts 25 (2) (b) and 26 (b) 

7q'-c prevails. See Ibid, Art. 25 (2) (b). AIR 

1900 oL 2oo. 

• conferred by Art. 25 (2) (b) 
is available against individual under Art. 25 (1) or 
against denomination under Art. 20 (b) See Ibid. 
Art. 25 (2) (b), AIR 1958 S C 2,55. 

9 —Art. 26 — Infringement of. See Orsssa Hindu 
Religious Endowments Act (4 of 1939), S. 38. A I R 
1954 S C 400. 

O —Art. 26 (S) and (d) — Fundamental rights and 
restrictions with respect to matters ol religion. 

In regard to affairs in matters of religion, the right 
of management given to a religious body is a guaran- 
teed fundamental right which no legislation can take 
away. On the other hand, as regards administration 
of property which a religious denomination is enti- 
tled to own and acquire, it has undoubtedly the right 
to administer such property but only in accordance 
with law. This means that the State can regulate the 
administration of trust properties by means of laws 
validly enacted; but under Art. 20 (cl), it is the religi- 
ous denomination itself which has been given the 
right to administer its property in accordance with 
any law which the State may validly impose. A law, 
which takes away the light of administration altoge- 
ther from the religious denomination and vests it in 
any other or secular authority, would amount to 
violation of the right which is guaranteed by Art. 26 
/d) of the Constitution. AIR 1954 S C 282 Reiterate*d 
Ratilal Panachand Gandhi v. S^ate of Bombay. <1954) 
S C I 4S0 : (1954) I M L J 718 : 1954 S C A 538 : 56 
Bom L R 1 184 : 1954 SCR 1055 : AIR 1954 S C 388 

(391) (Pt B) (Pr 11). 

Art. 26 — Matters of religion and secular ad- 
ministration. 

The distinction between matters of religion and 
those of secular administration of religious proper- 
ties may, at times, appear to be a thin one. But in 
cases of doubt, the Court should take a common 
sense view and be actuated by considerations of 
practical necessity. 07 Com W L R 110 {I29j, Rel. on. 
Ratilal Panachand Gandhi v. State ot Bombay, (1954) 

S C J 480 : (1954) 1 M L J 718 1954 S C \ 538 : 56 

Bom L R 11S4 : 1954 SCR 1055 : AIR 1954 S C 3SS 

(392) (Pt D) (Pr 14). 

• Art. 26— Trust created for religious purposes 

—Right to spend tiust property-Diversion of trust 
properly— Infringement of fundamental right. 

A religious sect or denomination has the undoubt- 
ed right guaranteed by the Constitution to manage its 
own affairs in matters of religion and this includes 
the right to spend the trust prooerty or its income 
for the religious purposes pud objects indicated by 
the founder of the trust or e.stablished bv usage 
obtaining in a particular institution. To divert the 
trust properly or funds for purposes which an Autho- 
rity created under a S^ate Act or the Court consiilers 
expedient or proper, although the original ob|ec(s of 
the founder can still he carried out, i^'an unwarrant- 
able encroachment on the freedom of religious insti- 
tutions in regard to the management of their religions 
affairs Ratilal Panachand Gandhi v State of Bombav 
<1954) S C J 480 : (1954) 1 M L J 718 : 1954 S C A 
538 : 56 Bom L R 1184 j 1954 SCR 1055 : AIR 1954 
S C 388 (393) (Pt G) (Pr 19). 


Art. 26 — Fundamental rights and restrictions 
AIR^igirs C 282.^“®" See Ibid. Art. 25. 

• “ Distinction between Art. 26, Cl. (b) 

and following two clauses. ' ' 

Besides the right to manage its own affairs in 
matters ot religion, which is given by Art. 26 Cl. (b) 
the next two clauses of Art. 26 guarantee to a relieil 
ous denomination the right to acquire and own pro. 
pertv and to administer such prooerty in accordance 
with law. The administration of its property by a 
religious denomination has thus been placed on a 
different footing from the right to manage its own 
affairs in matters of religion. The latter is a funda- 
mental right which no Legislature can take away, 

t'hp rpl' c n ® by laws which 

the Legislature can validly impose. It is clear, there- 
in relating to administration 
ol properties belonging to a religious group or insti- 
tution are not matters of religion to which Cl. (b) of 
the article app ie.s. Commissioner, H. R. E., Madras v. 

■ana no- ^ Swamiar, 1954 Mad W N 

A ■ (•^54) 1 ,\f L J 596 : 1954 

(P? 17^) '' ^ ® ® ^ 

• Art. 26 (b)— What are matters of religion. 

\\ hat constitutes the essential part of a religion is 
pnmarily to be ascertained with reference to the 
doctrines of that religion iiself. If the tenets of any 
religious .sect of the Hindus prescribe that offerings 

hL.r of particulL 

hours of the day, that periodical ceremonies should 

be periormel in a certain way at certain periods of 

the year or that there should be daily recital of 

sacred texts or oblations to the sacred Are, all these 

lIv regarded as parts of religion and the mere 
tact that they i.ivol.e expenditure of money or 
employrnent of priests and servants or the uie of 
marketable c(>mniodities will not make them secular 

partaking of a commercial or economic 

^ religious practices and 

^ould regarded as matters of religiou within the 
meaning of Art. 26 Commissioner of H. R. E.. Madras 

Pbirtha Swamiar, 1954 Mad 

lUi J 335 : (1954) 1 M L J 596 : 

250:1954SC R 1005: 67 
Mai L W 1226: AIR 1954 SC 282(290) (PtH) (Pr 19). 

—Art 26 -LJ. P. Muslim Waqfs Act (I960), S. 55- 
a iditv Duties of Mutw.illi are purely secular ia 
character and not of a religious character — Validity 
cannot he chillenged under Arts. 19 ( 1) (f), 25 and 
20. See Ibid, Art. 19 (1) (f). AIR 1965 All 333- 

26-Commissions of Inquiry Act (1952), S. 5 
(o) Sub-sechon ($) of S 5 is con.stitutionlly valid— 
c I seizure, conferred by 

sV o (3) at the Act, does not violate the .sanctity of 
the invtilution nor is it likely to wound religious 
feelings Hence Mib-s. (3) of .S. 5 of the Act is consti- 
tutionallv valid and does not violate the provision 
containe I in Arts. 25 and 20 of the Constitution. See 
loid, Art. 25, AIR 1959 Andh Pra 148. 

- ’.An. 26— Bombay Public Trusts Act (29 of 1950). 

Preamble and .Ss. Is, Sb 32. 34 to 37. 44. 47. 48. 50 (e) 
and (g), 05 to 59 and 62 — Whether provisions con- 
travene the fundamental rights embodied in ArLs. 25 
ail' 26. See Bombay Public Piusts Act {29 of 1950), 
Preamble. AlR 1933 Bom 242 (DB). 

[Reversed on another point in AIR 1954 S C 388.] 

Art. 26— Religion as used in Arts. 25 and 20 must 
be construed in its strict and etymological sense. 55 
Bom L R 86: I L R (1953) Bom 1187: AIR 1953 Bom 
242 (244, 245) (Pt B) (Pr 4) (DB). 

[Reversed on another point in AIR 1954 S C 388.] 
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——Art* 26 (b) — Management of domestic affairs. 

'What is safeguarded under sub-cl.(b) is the right of 
a religious denomination to manage its own domastic 
affairs provided those affairs only refer to matters of 
religion. What was obviously contemplated was that 
when a religious denomination is dealing with things 
like dogmas, things like religious ceremonies, tilings 
like matters concerning its own day to day affairs, 
the State should not interfere with those matters. But 
where the religious denomination is managing its 
own affairs connected with property it cannot be said 
that those are affairs in matters of religion. 55 Bom 
L R 8G : I L B (1953) Bom 11S7 : AIR 1953 Bom 242 
<244,245) (Pt D) (Pr 4) (DB). 

[Reversed on another point in AIR 1954 S C SSS.] 


^ Art. 26 (b)— Scope— ‘To manage its own affairs 

tn naalters of religion" meaning of. 

To manage its owm affairs in matters of religion 
can only mean that in domcitic matters of a religious 
denomination, where those matters ore concerned 
with questions of religion, tlie Legi)lalure cannot 
.nterfere unless the denomination is managing its 
affairs in such a way as to interfere with public 
order, morality and health. 55 Bom L B 1: AIR 1953 
Bom 183 (187, 18S) (Pt 11) (pr IS) (DBj. 

Overruled on another point in AIR 10G2 SC S53.J 

Art. 2G— Dispute regarding worship in a temple 

—Matter governed by religious law — Matter to be 
-decided in a civil Court — No outside authority has 
any jurisdiction to interfere with the decision of the 
religious denomination. A f R 1954 S C 2S2 and AIR 
1953 S C 255. Rel. on. 1902 M P L J (Notes) 181. 

Art. 2G (d) — Muslim W’akfs Act idO of )95-l . 

11— Provisions do not violate Art. 26 > ht and of 
the Constitution. See Muslim W'akfs Act 1954 , S. il. 
AIR 1959 Madh Pra 377. 

Art, 2G Religious beliefs and practices. See Ibid, 
Art. 25. air 1953 Madh Pra 115. 

—Art. 2G — Scope and applicability — Madras 
Temple Entry Authorisation Act (5 of 19-17 as 
amended by Madras Act 13 of 1919) - Validity - 
\Ct is not ultra vires the Constitution and continues 
to be in force as a valid piece of legislation. See 
Ibid, Art. IT. AIR 1950 Mad 511. 


.Art 26 Madras Hindu Religious and Charitable 
Endowments_^ Act (19 of 1951), S. 21 (as amended by 
.Act 27 of 1954) — S. 21 is invalid even as amenedd. 
■^ee tbid, Art. 13. AIR 195G Mad 491. 

Art. 2G— Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S 100 (2) (y)— Rule 10 
of the Rules framed under section — Right of 
Afathadhipathis to manage affairs of Math — Un- 
reasonable restrictions on - Rule 10 is invalid. See 
Ibid, Art. 25. AIR 1956 Mad 491. 


Art. 2G -Ma tus Hin- u Religious and Charitable 

Endowments Act (19 of 1951). S. 20 The impugned 
hi so far as it takes away the right to aJminister 
the religious md secular affairs of the Mutt is invalid 
as infringing Art. 26. See Madras Hindu Religious 
and Charitable Endowments Act (19 of 1951. ■, S. 20. 
vIR 1952 Mad G13 (DB). 


Art 26 (h) and (d)~3cooe of. See Orissa Hindu 
Eeligious Endowments Act (2 of 1952), S. 42. AIR 
1059 Orissa 1 17 (DB). 


Art. 26 d>) ~ Scope — Religion — Includes rcli* 


gious practices of ail sects. 

riiu exprt,sion ‘religioa’ in Art. (b) includes not 
n y tne pliilosophical siile of religion, but also 
,gjous liracticcs as laid down in the tenets of any 
• eligious sect. By virtue of clause (b) of Art. 26, 
aie religious practices sanctioned by a particular 
LVol. 4.1 Fn. D. 16. 


denomination should be preserved inv.olate. The 
legislature is not competent to alter or modify the 
same, subject of course to certain limitations such a' 
public order, morality or health as specified in the 
article itself. A 1 R 1954 S C 232 and A I R 1954 S C 
383. Rel. on. ILR (1958) Cut 3G9 : AIR 1959 Orissa 
5 (10) (Pt B] (Pr 10) (DB). 

— Art. 26 (b) — Sri Jagannath Temple Act '1955 , 
Ss. 1, 15 ’A alidity of Act — Does not contravene 
Art. 26(b). See Sri Jagannath Temple Act (li of 
1955), S. 1. air 1959 Orissa 5. 

Art. 26 — Bihar Wakf Act (7 of 1948). S. 32 — 

\ alidily of. 

Article 26 empow'ers every religious dencmination 
or any section thereof to manage its own affairs m 
matter of religion. Therelore no provision of the 
Act interferes with such management and the pov. ar 
of the majli.s to appoint a temporary Miitawalli a.s 
contained in S. 32 of the Act does not amount to 
interference with such affairs. 1963 B L J R 151. 

.\rt. 26 — Bihar Hindu Religious Trusts Act — 
\ alidity of — 3'hcre is no violation of the guarantee 
under .\rts. 19. 25 and 26 of the Constitution of 
India and Bihar Act i of 1951 is a valid piece oi 
legislation. Ibid, .Vrt. 19. AIR 1957 PatCl5 
(DB). 

— —Art. 26 — Bduir Hindu Religious Trusts' .\ct (1 of 
1951)— \':didiLy — I.egislation constitutionally valid. 
See Bihar Hindu Religious Trusts Act 1 1951' \ f B 

1954 Pat 273. 

Art. 26 — Scope — Punjab Sikh Curdwaras Act 

( 1925), S. MS-B-Constitution of interim Board under, 
if amounts to interlerence in religious matter. See 
Punjab Sikh Ciurdwaras Act (8 ot 1925), S. MS-B 
(as Amended in 1959). AIR 1959 Punj 623 DB). 

.\rts. 26 nnd 22(> — Appointment of temporary 

khateeb for f Jgah by Wakf Board — Tundamental or 
legal right ol the members of tiie congrrgr.tion of 
Muslims entitled to offer prayer*; at logah not in- 
fringed — High Court will not issue writ under 
Art. 226. 1964 liaj L W 273 : lER (1964) 14 Ra; 

Art. 26 (b) — Legislation taking over administra- 
tion of secular affairs of religious institution — Vali- 
dity - Nathciwara Temple Act tl3 of 1959), Ss 2 
U-iii), 16, 23(2) and (3). GO {2) {n\ 30 and 57 — 
Provisions ultra vires the Constitution. See Ibid 
Art. 14. AIR 1962 Raj 196. 

• .Art. 26 — Section 66 of Trav-Co Act (loot 

1950) does not offend Arts. 10, 26 and 254 of the 
Constitution. See Ibid, Art. 19. AIR 1956 Trav-Pn 
19 (EB). 

• — -Art. 26 — Restriction_s imposed in Ss. 63 and 

64 of Trav Co .\ct (15 of 1950) in choo.s!jig members 
ol Cochin Dc'vaswom Board. See Ibid Art J4 AFP 
l95G Trav.Co Jbd'B). ‘ ' 


3. Right to ow n and acquire property— 

Clause (c). 

a Art, 26 (c). (d)-Scope-S. 5, Durgah Khewaja 

Saheb Act (1955) — N’alidity. A I R 1959 Raj 177 
Reversed. * 

^^ticle 26 (c) and (d) merely safeguard and 
guarantee the continuance of rights whicn a denomi 
nation or »ts section had. If the right to administer 
properties never vested in the deuorr in uion or had 
been validlv .surrendered b> it or has otlirrwise l)een 
effectively^ and irre'rievably lost to it Ait. 26 cannot 
be .siifce.ssiully invoked. 

The endowments of Durgah Khawaja Saheb have 

always been nude on such terms as did not confer or, 
the denomination represented by the Khadims the 
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right to niansge the properties endowed. The manage- 
ment of the properties endowed was always in the 
hands of officers appointed by the State who were 
answerable to the State. Hence the vires of S. 5 of 
Act 30 of 1955 and the subsidiary sections which 
deal with the powers of the Committee cannot be 
challenged on the ground that the said provisions 
violate the fundamental right guaranteed to the 
denomination represented by the Khadims under 
Art. 20 (c) and (d). AIR 1959 Raj 177, Reversed. 
Durgah Committee. Ajmer v. Syed Hussain Ali, 
(1952) I S C R3S3 : (19Cli 2 S C A 171 : A I R 1961 
S C 1402 (1416, 1417) (Pi C) (Pr 37). 

• Alt. 26 (c)— Scope of the right conferred by. 

Article 20 (c) of the Constitution confers on every 
religious denomination the right to own and acquire 
property, but it does no more than this and there is 
no pound for holding that it prevents, or was in- 
tended to prevent, property belonging to a religious 
body being acquired by authority ot law. Suryapal 
Singh V. CovernTent of U. P., ILR (19"2) 2 All 46 : 
1951 A VV R {HO 317 : 1951 A L J 365 ; A I R 1951 
All 674 (690) (Pt R) (Pr 82) (FB). 

Art. 26 — Constitutional validity of \V. R Food- 

grains Order under article — Order is valid. See 
\\’est Bengal Foodgrains (Intensive Procurement), 
Order. 1952. AIR 1934 Cal 241. 

Art. 26— Acquisith n of Devadayam inam under 

Estates Abolition Act- Validity — (Tenancy Laws — 
Orissa Estates Abolition Act. 1951 (1 of 1952) 

S. 3). 

The acquisition of a Devadayam inam under S. 3 
of the Orissa Estites Abolition Act does net ioterfere 
with the fundamental rights guaranteed under Art. 26, 
There is only a cl ange in the form of the property, 
namely, from immovable property into money, and 
the fundamental rights guaranteed are not in any 
way affected. A I R 1952 S C 252. Foil. ; A I R K54 
S C 2*2. Distirg. 23 Cut L T 2^5 . ILR M957) Cut 
328 : A I R 195SOriisa 18 (19) (Pt C) (Pr 7) (DB), 

Art. 26 — Bihar Hindu Religious Trusts Act (1 of 

1951), S (■() (2)-ViIiclity. See Ibid, Art. 19. AIR 
1957 Pat 615 (DB). 

4. Right to administer property — Clause (d). 

• — Art. 26 (d) Shri Jagannath Temple Act. 1954 
(Orissa Ac^ U of 1955) Act is not hit by Art. 26(d). 
Articles 27 and 2.S have nothing to do with tt.e 
matter' dealt with under the Shri lagannath Temple 
Act, 1954 ^O^issa Act 11 of 1955). In the absence of 
any indication as to which was the denomination 
which was concerned with the Temple and whose 
lights to administer the Temple have been taken 
away and in the absence of any claim on behalf of 
any denomination, the Act is not open to argument 
that it is.bad on the ground that it is hit by Art. 26(d). 
See Shri Jagannath Temple Act (ll of 1955). AIR 
1964 SC 1501, 

• Arts. 26, 14. 19 (1) (f), 31 andSlA - Tenancy 

Law — Mysore Tenancy Act (13 of 1952), S. 6 — 
Section is valid. See Tenancy Laws — Mysore Ten- 
ancy Act (13 of 1952\ S. e. (1063) 2 S C J 246 : AIR 
1956SC1172, 

• Art. 26 (d)— S. 5. Durgah Khawaja Soheb Act 

(l955) — Validity. AIR 1959 Raj 177. Reversed. 

The vires of S. 5 of the Durgah Khawaji Saheb 
Act (1955) cannot effectively he challenged on the 
nar ow ground that since the Committee constituted 
under the Act wa.s likely to ii, elude Hdoafi Mu;lims 
who may not be Chisti Muslims the provision autho- 
rising the appointment of the Committee was ultra 
vires. If the right of the denomination or a section of 
such denomination is adversely affected by the statute 


the relevant provision of the statute must be struck: 
down as a whole and in its entirety. The infirmity 
or the vice in the statute cannot be cured by confin- 
ing the members of the proposed Committee to the- 
denomination itself. AIR 1959 Paj 177, Beversed*- 
Durgah Committee Ajmer v. Syed Hussian Ali, (196l> 
2 S C A 171 I (1962) 1 S C R 383 : A I R 1961 S C. 
1402 (1416) (Pt D) (Pr 35). 

Art. 26— Right to manage property is secular and 

has not been taken away by S. 19. U. P. Muslim Waqfs- 
Act, 1P60 — Previsions of Constitution of India* 
Art. 26 are not attracted. See U. P. Muslim Waqfs 
Act (1960), S. 19. AIR 1965 All 333. 

— Art. 26— Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951), S. 52— Validity— The 
avowed purposes and object of the Act is to see that: 
religious trusts and institutions wherever they exist,, 
are properly admiiistered. See Ibid, Art. 19. .AIR 
1957 Andh Pra 283. 

Art. 26 (d)— Right to administer properly* 

The right to administer property given to a religious 
cfenomination or any section thereof is not an 
unqualified right. This right clearly contemplates- 
the right of the State to make laws with regard to the 
administration of properly owned and acquired by 
religious denomiaation or any section thereof. 55 
Bom LR 86 : ILR (1953) Pom 11S7 i AIR 1953 Bom 
242 (244. 245) (Pt C) (Pr 4) (DB). 

[Reversed on another point in AIR 1954 S C 388.] 

Art. 26 (d) — Regulation 58 framed under S. 19 

of the Hyderabad Endowments Regulation if repug- 
nant to Art. 20. See Hyderabad Endowments Regula- 
tion (1358 H.).S. 12. AIR 1955 H>d82. 

Art. 26 (d) — S. 30 of Gwalior State Places of 

Worship and Religious Endowments Aid and Adnni- 
nistration Act (Smt. 1983), if interpreted as auihoris.- 
ing permanent taking over by State, would be incon- 
sistent with Art. 26 (d) of the Constitution. See 
Gwalior State Places of Wor.sLip and Heligiou.*^ 
Endowments Aid and Adminiitration Act (Sanivat 
1L83), S. 30. AIR 1965 Madh Pra J83. 

Art. 24(b) — Muslim Wakfs Act '29 of 1954)*. 

S. 11 — Pro\ isions do not violate Art. 26 (b) and (d) 
of (he Constitutipn. See Muslim Wakfs Act (1954', 

S. 11. AIR 1959 Madh Pia 377. 

Arts. 26 and 25— Scope — Power of Legislature 

to make law with regard to religious matter or pro- 
perty possessed bv religious iiistitutions. SteJbid, 
Art. 25. AIR 1958 Madh Pra 362. 

Art. 26 — Religious institution denominational 

in character — Body entitled to protection iindtr 
Article— Area Coinmitlee under the Madras H. R. E. 

Act purporting to noniinete members — Fact not 
sufficient to cure vice or infirmity if rights guaran- 
teed under Art 26 ,,d) are effectively taken away 
by nominaticn — Madras Hindu Religious and 
Charitable Endowments Act (22 of 1959), Ss. 49 
and 107, 

A religious institution, which is denominational in 
character, belongs to the members of that community 
in the district as a whole and does not belong merely 
to the members ot certain villages, or ot certain 
named villages. It is this corporate body which has 
the right to manage the temple and to admiLi>ter the 
endowments, p^e^umal)ly through the elected trustees; 
the rights of this body will be entitled to protection 
under Art. 26 of the Constitulion particularly sub- 
cl. (d) therer f. Section 107 of the Madras Act (22 of 
1959) statutoiily eml>odies the right of any corporate 
body with regard to a denomirational nligious 
irstitution to have its functions preserved from 
invasion under •^rt. 20 of the Constitution. There is 
no need to strike down S. 49 in the 1959 Act as ultra 


CONSTITUTION OF INDIA (1950), Art. 26. Note 4 


vires but the fact that the Area Committee purported 
to nominate members of the particular religious 
denominations will not be enough to cure the vice or 
infirmity, if otherwise the rights guaranteed to this 
body uoder Art. 26 (d) are eifectively taken away by 
the nomination. AlR 1901 S C 1042, Foil ; AIR 1950 

Mys 18, Rel. on. 78 Mad L W 3SS : (1905) 2 Mad 
L J 220. 

Art. 26— Madras Hindu Religious and Charitable 

Endowments Act (19 of 1951). S. SI {as amended by 
Act 27 of 1954) — Section .31 is invalid. See Ibid, 
Art. 13. AIR 1956 Mad 491. 

Art, 26 Madras Hindu Religious and Charitable 
Endowments Act (10 o[ 19.51). S. 30 i2) as amended 

by Act 27 of 1954) ~ S. .30 i2). though amerded, is 

invalid. See Ibid. Art. 25. MH 1956 Mad 401. 

Art. 2G-Madras Hindu Religious and Charitable 

Endowments Act (I9of l05l). S. 52(l)'‘)(as amended 
by Act 27 of 1954) — S. 52 (1) (f) rf Madras Act is 
valid. See Ibi b Art. 25. Alli 10.56 M id 4'H. 

- — Art. 26 (d) — Scope — Madras Act (19 of 1951). 
S. 18 — Validity. See .Midra> Himhi Religious and 
Charitable Endowments U-tHOof 1051)( \s Anu-aded 

by Madras Act (27 of 1954’. AIR 1060 Mys 18 
(OB). ^ 

Art. 26 (d) — Ma Iras Acti I') of 1051'. S-. 30 4 ■> 

and 44- Validity - Taking away right oi admiuistraT 
tian Irom religious tleuomiiiation. See Midras Hindu 
Religious and Charitahle Endo^vments A .t ( tO r 1 1951) 
(as amendetl by Madras Act 27 of 1054j) s '^0 
1060 Mys 18 (DB). 

• Art, 26 (d) Orissa Hindu Rel igious- Endow 

:'--tf''>''^btutiun of India. 
Alt. and td) - Scope of poiolcn lait). Sco 

()ri.ss.i IIukIm Heliijioiis I' iidowments A t ( ’ of ioo"’) 
S. 42. Alft 1459 Orissa 117. ' 

Art. 2(i (d) — Religious ilennminjtion -Worship- 
pers of lag.niuth Temple Art - Validitv. See sVi 
Jai^annath lemple Act (U of 195.5), S. 1 '-.iii iqv) 
Orissa ,5 (DB). ‘ 

Alt. 2(i-Hihar Hindu Holi d ms Trusts Act ( 1 of 

1451). S. 2S (2i Id - Validity. jb,-,! \ ' 

19,57 rat (il5 (DB). 

IC'I'gio'is Trusts Act (1 ol 
19 jI , bs. ..0, 4 ) — Not luvali d-The legislutuce has 
simply eiucted i„ tatutory form the loctriim of 
cypres applicalde in llie general law of ch.uitable 
trust. .See Ihi i, Art. 2.j. AH! [957 Pat GJ,'. 

Beligioiis Trusts Act (1 of 
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1962 filge!® See Ibid. Art. 14. AIR 

20 (d)-Scnpc-T C. Hindu Religious Insti 
tutions Act, S. 9,3-Fiaming of scheme-If inf ringel 

n?nd “r f^'ldaniental right - (Travancore-Cochin 

( 6 ) andS'.®‘°“' Act (15 of 1950), Ss. 61 

Section 9.3, Trivancore-Cochin Hindu Religious 
Institutions Act, which provides for the framing^of a 
scheme by the Cochin Devaswom Board in re-pect of 

in S. 61 (h) of the Act is perfectly valid and is not 

1*^54 SC2S2and Airncyu^i 
(^PmV’ 1310) (Pt D) 

ABTICLE 27 

'.rt. 27 — Shri Jagaonath Tcmn.'e \ru io=ri 
(Drissa Act 11 of 19.:5) — .u t c-iiinct beattai k'pd ou the 

ground that it ,s hit by Art. 27-ArUcles 27 and 23 

have uothiug to do wifh the matters dealt uith 
the Act. See shri jagamiath Temple \ct 195.1 if) 

Act 11 of 1055). AH! 1964 S C 150!. ' 

2” — Ibhar Hindu Religiiiis Tri.o.- a . 
‘{'''e'i out infringe Arts. 14, 19 (() ({, 05 
-0 and , 0 (. msfitution. aee Hihar Hindu HaLirT,'?,’ 
Irusts Act (I of 1951). AH! 1979 SC 1073. ^''feious 

PiATTb Beligious Trusts Act (1 of 

1 J^i), .8 M) SecU'ii iinpa.se.s fe^ and no! fiv_f ^ 

Mtion IS not hit hv A rticle-A f il 1054 S(’40(i \ 

•Moti Das V. .s. [>. s.R •' - - — • - M>p|,ed. 

f2) S ( 

Alii 1950 .S C 912 (O'M)) (l*t (0 (r 


v.S.E. 38 T.t 630 .: 

- R .->6,3 - ( 10.50) 2 8 C A 4:i2 : 1050 S f’ ' i i 
459 .S C 912 (950) (Pt C) (Pr l.'lj ' ^ “34 : 

^ Arts. 27 and 265 Krl, \ ir i • . a 

.‘li.’c'.L'""’ 17- .laJiTlS 

power of a s(jte minifests itsell Our 

however h is made a -iistinctian b . ^een V; ' 

he f,)r hgistative purpmes and who" 
various eiiirus in ihe th.^ee lists s.ii); 
v.irious forms of tixatioi., there is an e, r .’if"' 

of caci, one of these lists as regurds fees uhir '‘‘I'l 
ha levied in respect of esery ole of thp m V 
are included thfre-in. A Av is un< mVi 

antic nty for public .rurV^es! the payVei Ad 
isenfoM ud by 1 1 Rut the (‘SStmtiM * vvhicdi 

that f he imposition is for puhli'c ? ^ 

rence to a- y .special heuefit to be Ln L' 

payers of the tuv. Die tavrs collec'ed areA'l’'’’'“ 'A 

in the gentral revenue r f tiu* State fn h 

peueral public purposes. J" i^’ "‘^"'led lor 

burden and tho only return svhich th/. 7 
gets Is till- parliciiJ.itioii in the c-omm prayer 

the St..te. Fees, on the other hand heneiits of 

manly i,. the piih'ic inte^es; ( mt’ 7" P" 

service rendered or .some vrieci d w i i H>eeial 
benefit of iho.se from whom mynier^'^ ‘ 7"-' ^he 

Thus in fees there is alwavs'^arele V? 

quo which is absent in a tav Two , I P 

essenti I in oifh^r f I, .f are f(i 


195l)-\'alidity. 

Art. 20 (d) expressly states (fiat the right of a reli- 
gious denormnation to ,hI ninister properly is not an 

unqualified right. Art. 26 d) contemplates the right 

ol the State to make a la / with rtspect to admi: iHra- 
non ol prop rty owned and acquired hv religious 
denominations or by any section thereof. ' a) 1 that is 
safeguarded is that so loi g as the redgious denomi- 
nation or a secti m thereof a iitinlsters its property in 

1 Legidature wnicri is ao^ent in a tav T i pro 

no, .. , 1 ;: '*7 

ConstituOon of Irdi 1 . .\|R 1050 S C 0 - ir/n 

: All! 1954 P,r, 2GG (27,5)’ HH S fpr 'l3,",D'li'^^* 

T l-'‘K'''ition t.iking over j.lmi- id r 

ditv- \7h religious instiiu'ion - Vuli. 

If) V ,7) 77?. ‘I'i- 2 viii), 

■ 2b (2) and ( 3), .>0 (2) (a), 36 and 37 -Provisions 


tion of certain services which (hp •? 
ted either willingly or unw iOi ,gl, ' 
is not enough to make the imposi-io . V’’ 'f 

piyrnen's demanded for rcndeHnn pf “ f ’’ 

are not sft apart or spc('i6cil/v innm ] 
purpo-c hutare merged in the ,vr 

Slate to hf spent for era) n.o l of (fio 

nath V. S^ to of ()ris^a MO" ^ /avarN 

j' T 29S ^jr I 

I9.>( S C .\ .560 : 10.51 s"c It i i ^ 634 ■ 

400 ( JU5) iPt E) (Tr D), * ^ 195-i S C 
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CONSTITUTION OF INDIA (1950). Art. 27 


• Art. 2"— Ori.ssa Hindu Religious Endowments 

Act (4 ot 1939), S. 49 — Not invalid. W nat is forbidden 
by Art. 27 is the specific appropriation of the pro- 
ceeds of any tax in payment of expenses for the pro- 
motion and maintenance of any particular religion or 
religious denomination. See Orissa Hindu Ih-ligious 
Endowments Act (4 of 1939), S. 40. AIR 1954 S C 
400. 

O Arts. 27, 110 (a) and 2C5 and Sch. VII, List 3, 

Entry 47—Distinction between tax and fee. 

A tax is in the nature of a compulsory exaction of 
money by a public authority for public purposes, the 
payment of which is enforced by law. The other 
characteristic of a tax is that the imposition is made 
for public purpose to meet the general expenses of the 
State without reference to any special advantage to be 
conferred upon the payers of the tax. Thus, although 
a tax may be levied upon particular classes of per- 
sons or particular kinds of property it i; imposed not 
to confer any special benefit upon individual persons 
and the collections are all merged in the general re- 
venue of the State to be applied for general public 
purposes. Tax is a common burden and the only re- 
turn which the taxpayer gets is participation in the 
common benefits of the State. 

Fees are payments primarily in the public interest, 
but for some special service rendered or some special 
work done for the benefit of those from whom the 
payments are demanded. Thus in fees there is always 
an element of quid pro quo which is absent in a tax. 
In order that the collections made by the Government 
can rank as fees, there must be correlation between 
the levy imposed and the expenses incurred by the 
State for the purpose of rendering such services. Thus 
two elements are essential in order that a payment 
may be regarded as a fee. In the first place, it must be 
levied in consideration of certain services which the 
individuals accepted either willingly or uiuvillingly 
and in the second place, the amount collected must 
be ear-marked to meet the expenses of rendering these 
services and must not go to the general revenue of the 
State to ba spent for general public purposes. 

However, too much stress should not be laid on the 
presence or absence ot what has been called the ‘coer- 
cive' element. It is not correct to say that as distin- 
cuished from taxation which is compulsory piyment, 
the payment of fees is always voluntary, it being a 
matter of choice with individuals either to accept the 
service or not (or which fees are to be paid. AIR 
1954 S C 288, Reiterated; AIR 1953 Bom 242, Appr. 
Ratilal Panachand Gandhi v. State of Bombay, (1954) 
S C J 480 : (1954) 1 M L J 718 ; 1954 S C A 538 ; 56 
Bom L R 1184 ! 1954 SCR 1055 : AIR 1954 S C 388 
(395) (Ft H) (Pr 22). 

• Arts. 27, 110 (a) and 265 -Tax - Indicia of. 

A tax is a compulsory exaction of money by public 
authority for public purposes enforceable by law aod 
is not payment for services rendered. This definition 
brings out the essential characteristics of a tax as dis- 
tinguished from other forms of imposition which, in 
a general sense, are included within it. The essence 
of taxation is compulsion, that is to say, it is imposed 
under statutory power without the lax-payer’s con- 
sent and the paxment is enforced by law. The second 
characteristic of (ax is that it is an imposition made 
for public purpose without reference to any special 
benefit to be conferred on the payer of the tax. This 
is expressed by saxing that levy of tax is for the 
purposes of general revenue, which when collected 
forms part of the public revenues of the State. As 
the obiect of a tax is not to confer any special benefit 
upon any particular individual, there is no element 
of quid pro quo between the tax-payer and the 
public authority. Another feature of taxation is that 


as it is a part of the common burden, the quantum of 
impasition upon the tax-payer depends generally 
upon his capacity to pay. 60 C L R 263 (276), Foil. 
Commr. of H. R E., Madras v. Sri Lakshimindra 
Thirtha Swamiar, 1954 Mad W N 363 i (1954) S C J 
335 I (1954) 1 M L I 596 : 1954 S C A 4l5 : 20 Cut 
L T 250 : 1954 SCR 1005 1 67 Mad L W 1220 : AIR 
1954 S C 282 (295) (Ft L) (Pr 43), 

• Art. 27. Sch. VII. List 1, Entry 96, List 3. 

Entry 66 and List 3, Entry 47--‘Fee’— Meaning of. 

A fee is generally defined to be a charge fora 
special service rendered to individuals by some 
Governmental agency. The amount of fee levied is 
supposed to be based on the expenses incurred by 
the Governmeat in rendering the service, though in 
many cases the costs are arbitrarily assessed. Ordin* 
arily, the fees are uniform and no account is taken of 
the varying abilities of different recipients to pay. 
These are undoubtedly some of the general characte- 
ristics, but as there may by various kinds of fees, it 
is not possible to formulate a definition that would 
be applicable to all cases. Commr. of H. R. E., 
Madras v. Sri Lakshmindra Thirtha Swamiar, (1954) 
SCI 335: (1954) 1 MLJ 596 i 1954 Mad WN 
363 : 1954 S C A 415 : 20 Cut L T 250 : 1954 SCR 
1005 t 67 Mad L W 1220 i AIR 1954 S C 282 (295) 
(Ft M)(Pr 44). 

• — Arts, 27, 110 (a) and 265 — Distinction be- 
tween tax and fee. 

A careful examination reveals that the element of 
compulsion or coerciveness is present in all kinds of 
imposition, though in different degrees and it is not 
totally absent in fees. This, therefore, cannot be made 
the sole or even a material criterion for distinguish- 
ing a tax from fees. 

The distinction between a tax aud a fee lies 
primarily in the fact that a tax is levied as a part of a 
common burden while a fee is a payment for a special 
benefit or privilege. Fees confer a special capacity, 
although the special advantage, as for example, in 
the case of registration fees for documents or mar- 
riage licences, is secondary to the primary motive of 
regulation in the public interest. Public interest 
seems to be at the basis of all impositions, but in a 
fee it is some special benefit which the individual 
receives. It is the special benefit accruing to the 
individual which is the reason for payment in the 
case of fees; in the case of a tax, the particular 
advantage if it exists at all is an incidental result ol 
State action. 

As fee is a sort of return or consideration for 
services rendered, it is absolutely necessary that the 
levy of fees should on the face of the legislative pro- 
vision, be co-related to the expenses incurred by 
Government in rendering tho services. If the money 
thus paid is set apart and appropriated specifically 
for the performance of such work and is not merged 
in the public revenues for the benefit of the gonoral 
public, it could be counted as fees and not a tax. 
There is really no generic dilterence between the tax 
and fees and the taxing po.ver of a vState nny manifest 
itself in three dillerent formi known respectively as 
special assessments, fees and taxes. Commr. of 
M. R. E., Madras v. Shri Lakshmindra Thirtha 
Swamiar. (1954) SCJ 335 i 1954 Mad W N 363 * 
(19>4) 1 MLJ 596 : 1954 S C A 415 : 20 Cat LT 
250*1954 SCR 1005*67 .lad L W 1220 : AIR 
1954 S C 2S2 (295, 296) (Pt N) (Prs 45, 46. 47). 

• Art. 27— What is forbidden by Art. 27. 

What is forbidden by Art. 27 is the specific ap- 
propriation of the proceeds of any tax in payment of 
expenses for the promotion or maintenance 
particular religion or religious denomination. The 
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reason underlying this provision is that India being a 
secular State and there being freedom of religion 
guaranteed by the Constitution, both to individuals 
and to groups, it is against the policy of the Consti- 
tution to pay out of public funds any money for the 
promotion or maintenance of any particular religion 
or religious denomination. Commissioner of H. U. E., 
Nladras v. Sri Lakshmindra Thiitha Ssvamiar, (lGn-1) 
S C I 335 I (1954) 1 M L J 59G : 1954 S C A 415 ; 
20 Cut L T 250 : 1954 S C « 1005 : 1954 Mad \V K 
363 : 67 Mad L W 1220 : AlH 1954 SC 2S2 (296) 
(Ft O) (Pr 50). 

• — Art. 27 — Tax, meaning of — Land revenue 
tax’ and not rent — See Ibid, Art. 265. AIR 1956 
Assam 33 (SB) 


Arts. 27 and 265— Scope— Coiilributicn collecled 

as fees under provision of enactment — Legality — 
Tests. 


The following test.s will have to be satisfied before 
tlie contribution levied, under the provision of an 
enactment can be uphtM as a lee, within the legisla- 
tive competence ot the State Legisl iture (I'i the levy 
can be justified as intra vires the Slate Legist iture, 
only if it f.iili within the ambit of Lntiy - 1 , rea I 
with Entrv 28 hi Lid HI ot Schedule \’II of the Con- 
stitution; { 2 1 there should be a quid pro quo basis t > 
lustily the Lvy as a fee. The correlation betsset n th< 
fee levied and the .services rendered shoulu aopear 
ex facia the legi.slative provision. 4 he correl thou 
shonl i be het'Acen tin; i ctual lew and the e.xpeiise 
incurred by the Covernment (or rendering Hie 
services for which the levy is made; (5) tire services 
rendered by tho Covernment. which cons’itute t}»e 
quid pro rjuo tor tire levy of tire fee, must h • inci- 
uental to a system of regulation; (4) lha': leculation 
itself must be solely on considerations ot public 
intere.st; and (5) that statutory regulation should not 
exceed the limits of a reasonahh* re'-triction on the 
fundament. rl rights guarantetu hv 'he Constitution. 
Ata 10.54 S C 282, I oil. 69 Mad L W 337 5 U950 I 
M L J 532 : AIR 1056 Mad 491 l501) (Ft D iFr 46) 
(OB). 


.^rt. 27— Scope — TJiere are sonic specific prohibi- 
tions enacted in .\rts. 27 and 28. Hut apart from 
them, there is no general prohibition against legisla- 
tion in respect of ‘Establislimf nt of religion.’' See 
Ibid, Alt. 25. AIR 1954 Mad SS5. 


Art. 27— Tax — Conliibution under the Madras 

H. and Charitable Endowments Act, 1951, S. 76. 
The levy ol 6 vo percentuin of the income of a reli- 
gious institution provided for in S. 76 It) of the new 
Act is a tax within the meaning ot Art. -7. See 
Madras H. IL and Cliaritable Endowmei.ts .\ct (19 of 
1951), Ss. 2d. 21, etc. AIR 1952 .Mad 613 (DB). 

Alt. 27— Not violated by Bihar Act I of 1951), 

See Bihar Hindu iteli'.dous Trust.s .Act (1 of i95H. 
AIR 1954 Pat 2TS (DB). 

Art. 27— Impositioji of tax — Momenclalnre given 

to it a.s licence fee will no^ alFect its validity. 

Hud, Art. 265. AIR 1954 Trav Co 504 (DB). 


ARTICLE 2S 

A Art. 2S-Sliri f.igannath Temple .\ct, 195-1 

(Orissa Act 2 of 1955) — Act is not hit by Art. 28. 
Articles 27 and 28 have nothing to do with the 
matter-, dealt with under the .\ct. See Shri jagannath 
Temple Act. 1954 (Orissa Act 2 of 1935). AIR 1964 
S C 1501. 

— — Art. 2S — '^cope— While .-Xrts. 25 and 26 of Con- 
.Hitution of India reproduce the law as cincted in the 
S€;cond clause of t'lO first ftnimdment to ihe.Vmerican 
thonstitution, tiure is iK4iiing in our constitution 
hich corresponds to the lirst danse therein. 'I'here 


are some speciGc prohibitions enacted in Arts. 27 and 
28. But apart froa-* them, there is no general prr»hibi- 
ticn against legislation in res'pect of “EsOblishment 
of religion.’' See Ibid, Art. 25. AIR 1954 Mad 3S5. 


ARTICLE 20 

SYNOPSIS 

Cor.stilulion ol India, Art. 29). 

). Scope (it the article. 

2. Admission into educational institutions— 

Clause 2. 

3. Special provision for benefit of backward 

classc-s. 

4. Ground of discrimination, 

5. Directive principles of State policy 


L .^cone of tlie article. 

• .Art. 29 ( 1 ) — Election — Corrupt practice— 

.Appeal to \oters to . ote or refrain from voting on 
ground of candidates language. Ih'ghl to conserve llu* 
lingua-:-* of tho ci‘i/'*ns incdudcs the right to agitato 
!or the protection of the language; political agitation 
fi'u' c -nservation of the language of a scclio'j of ih»* 
citi.:ens cann it th. refore ho regarded a L>uTupt 

praetica the meaning oi 8 . 125 (5 of the 

bejtresontation of the People Act. See Hepresentation 
ft tl.v People .Act (1951). 8 . I23i5). AIR 1965 SC 1S3. 


• Arts. 29 and 30 — ‘'Minority” — Test* 

Whor.' a hill jXis^ed l y a State Legislature cxtc-D.l> 
to the whole of the Shitr, the minority for the pur- 
of .'.rt-x 29 ind 50 must he determined bv 
reference to the er)uri.' population ot that Slate. Rv 
tfii^ ted. so far .as the Kerala Education Hill, lu57, 
corcerned, (/hristians, Muslims ar d Anglo-liuli ins 
will be minorities in tlie State of Kerala. In le, The 
Kerala Ihlucatioii Bill. 1957, ILR ( 1958) Kcr 1167: 
19.59 S C A 450 : 1959 S C I 321 i 1959 SCR 995 •. 
1958 Kcr L r 465 : AIR 195S S C 956 (976 (Pt G) 
(Pr 21). 


• Arts. 29 and 30 — Minority communities — 

Bight to eHablish educational institutions of their 
choice. 

.A minoiity community can ellcctively conserve its 
language, .script or culture by and through educa- 
tional institulions and therefore, the riglit to o-tab!ish 
and maintain educational institution - of its choice is 
a necessary concomitant to the right to conserve its 
distinctive language, script or culture and that is 
what is conferred o:i all minorities by Art. 80 (1). 
This right, however, is subject to Cl. 2 of Art. 29 
which provides tha: nociti.'en shall he denied admis. 
sion into any educational institution maintained by 
the State or receiving aid out of State funds on grounds 
only of religion, race, caste, language or any of them. 
In rv, Th ; Ker.d 1 Education Bill. 1)57, ILR (1958) 
Kcr 1137 : 19.59 S C A 450 ; 19,50 S C I 321 : 19.59 
S C R 9o5 : 195S Kcr L T 465 : AIR »958 S C 056 
(976) (Pt H) (Pr 20). 


• Arts. 29 (2), 30 (2) — ‘.Aid’ — If C('vers grant 

under .Art. 337. 

Although the word ‘grant’ is ii^cd in Art. 557, the 

word ‘aid’ i^ used in Art. 29 (2) and Art. 39 21 Pot 
there cm be no queition that tlie word ‘aid' in tlu-^e 
two articles will cover the ‘grant’ under Art. 8.57 
lu re. 'J'he Kerala Education Hill. IU 37 , jj q {195S) 
Ker 1 167 : 1959 S C A 450 : 195!) SC) 32! ; 1959 

SCR 995: 1958 Kcr L T 465 1 AIR 195 S S C 956 

(97!)) (Ft L) (Pr 26). 


# Art.*', 29 (1) and .3() (J) — Power of Siatc to 

determine medium of instruction. 
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CONSTITUTION OF INDIA ( 1950 ). Art. 29 . Note 


VVhere a minority. like the Anglo-tadian commu- 
mty. which IS based, inter alia on religion and lan- 
paga has the fundamental right to conserve its 
Ipguage, script and culture under Art. 29 (1) and has 
the ript to estab ish and administer educational 

ipitupns of their choice under Art. 30 (ll. surely 

implicit in such fundamental 
right, the right to impirt instruction in their own 
instuuUonsto thechilireiof their o«n community 

in their osvn anguage. To hold otherwise will be to 

dprive pticle 29 (1) and Art. 30 (1) of the greater 

pntents. Sup being the fundamental 
right, the police power of the State to determine the 
medium of instruction must > ield to this fundamental 
right to the e.vteiit it is necessary to give effect to it 
a^n J pnnot bo permitted to run counter to it State of 
IrpmPayv. Bombay Education Society. (19.a4) S C J 

I 2 M L J 359 I ,58 Born 

^308; (p\ C) (K). 

• —Art. 29 (2) -Art 29 (2) is not limited to niino- 

A T Pj^imction between Arts. 1.5 and 29 2). 
hse Ibid, Art. lo. AIR 1934 S C 561. 

Art. 29 (2)— Scope. 

^ imoortant principles. 

Op is the right of the citizen to select any educa- 
tional institution maintained by the State and receiv. 
mg aid out of State funds and the other is that au 

which the State recognises 
cannot restrict admission to Tiiemb3rs of a particular 
religion, race, caste or language. 

Onca the State gives its grant and puts its impri- 
matur upon the school the article must coma into 

arisefThp^r '^Kl^^f the citizen immediately 

tain ^ helping to main- 

funds are helping to 
maintiin the school, that school cannot refuse admis- 

n\L i*' citizen on the ground of religion, race, 
caste or language. Therefore, the only two conditions 
; necessary for the operation of Art. 20 (2) are 
that there must be an institution maintained bv the 
Mate and it must receive aid out of State funds. 

®^^ere is such an educational 

n ti^tion the right of the citizen to admission to 

this school arises and that right cannot be defeated 
only on the ground that he belongs to a particular 
religion, race, caste or speaks a particular language. 

(1954) Bom 1333 : AIR 1954 
Bom 4(5S (474; (Pt C) (Pr 12) (DB). 


•Art. 29 (2) — Art. 15 (1) controls Art, 29 


( 2 ) 


Arts.^ 30 ( 1) —“Institutions of their 

own choice. ’ 

Under Art. 30 (1) riot only is a minority given the 
right to estaSIi>h and administer educational institu- 
tions, but the educational institutions must be of their 
own choice. It is not open to the State lo dictate to a 
minority what the n iture o[ its educational institution 
should be. It is for the minority itse!f to decide 
th^rouEh what educational institution it would be 

toitunder Arti- 

Air!^?o-^ 'I'’’*' Bom 1333 : 

AIR 19-)4 Bom 46S (476) (Pt E) (Pr 17) (OB). 

f2) 15— Apalicability — Educational 

institution run on Christian principles and receiving 
Mate aid— Power to impose restrictions on practice 
ol other religions wi'hin college p-ccin:ts — Refusal 
ot Principal to permit Hindu Students to celebrate 

"I cO'"PO'>n‘)-HeId, that 

O 1 See Ibid, ArL 25. AIR 

JLbo7 C&i 5249 

——Art. 29— Whether Art. 15(1) controls Art 29(2) 


wider application than 

Art. 29 (2) prohibits discrimination on the ground of 
sex on all matters and so it includes discrimination 

in matters of admission to educational institutions. 

The result is that Art. 15 (1) should be construed as 
controlling Art. 29 (2). AIR 1952 Cal 822 (824) (Pt A) 

I pr 9), 

Arts. 29 and 30 \alidity of Gujarat University 
Ss. 4 (27) 5, 38.A — Provisions contravene 

* A « • I . « 


Act. 


? ff). See Ibid, Art. 13. AIR 1962 

^uj 50 (r B). 

® .Arts. 29 and 30 — Statute contravening provi- 
sions of Arts. 29 and 30 — Person whose rights as 
distinct trom infringement of fundamental rights are 

atlected can maintain petition under Art. 226 -Threat 
to right is sufficient — Actual infringement not neces- 
^ee Ibid, Art. 226 AIR 1962 Gui 88 (FB) 

Art. 29 (2)— Rules for admission to Government 
professional colleges are not statutory -They serve as 
code of guidance to selecting authorities — Candi- 
date satisfying qualification rules rejected— No viola- 

A (2>— Law Courts cannot interfere. See 

loid, Art. 226. 1962 M P L J (Notes) 327. 

Arts. 29 (2) and lo (1)— Scope. 

The true scope of Art. 15(3) is that notwithstand- 
ing Art. 15 (1), it will be lawful for the State to esta- 
blish educational institutions solely for women and 
that the exclusion of men students from such insti- 
tutions would not contravene Art. 15 (1). That is not 
inconsistent with the authorises of educational insti- 
tutioos not falling within Art. 15 (3) from being 

clothed with power to admit or e.xclude women slu- 

dents from those institutions. The combined effect of 
Joth Arts. 15 (3) and 29 (2) is that while men 

students have no admission to women’s collegej, the 

right ot women to admission in other colleges is 
a matter within the regulation of the authorities of 

these colleges. Article 29 (2) is a special Article and 

IS the coDtrolling provision when the question relates 

w IT ^,?/^j‘5sion to colleges. ( 1953) 2 M L J 287 j 66 

(1954) Mad 426 : AIR 1954 Mad 
6/ (70) (Pt D) (Pr9)(OB). 

—Art. 29 Scope — Article 29 saves the cultural 
educational rights of any section of citizens re- 

See Ibid. Art. 15. AIR 

l95o Orissa 113 (DB). 

“Arts 29, 30 (I) and 226 — School managed 
and administered by Brahmo Sama; is entitled to pro- 
tection guaranteed by S 50 (1). even though majority 
ot students are not of Brahmo faith and no instruc- 
tions in that faith are given — Order of Government 

with managem nt is ultra vires and void — 
rh3 language of Ait 30 (1) should not be restricted 

Ibid. Art. 30 (1). AIR 

1962rat 101 (FB). 


- — Arts. 29 (1) and 30 — Bihar E lucation Code, 
Art. 1S2 (e) — Government ( Bihar) { Education) Reso- 
lut ion No. 177 1 4 D/- 7-5-1950 reqiiiiitig school com- 
mittee to be of 11 members representing different 

interests — Secretary and. President to be trom these 

members Director of Public Instruction requiring 
committee to appoint person not member of com- 
mittee — Failure to comply— D. P. r if can appoint 
ad hoc committee under Art. 182 of Code — Denomi- 
national school manageJ by denomina'ion — Order 
violates the guarantee contained in Arts. 29 ( 1) and 
30 of the Constitution See Bihir Education Code, 
Art. 1S2 (e). AIR 1958 Pat 359 (DB). 

2. Admission into educational institutions — 

Clause 2. 

• *Art. 29 — Minority educational institutions — 

Admission to outsider — Effect — The real import of 
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Art, 29 (2) and Art. 30 (1) is that they clearly con- 
template a minority institution with a sprinkling of 
outsiders admitted into it. See Ibid, Art. 30 (1). AIR 
1958 S C 956. 


• — Arts. 29 (2) and 337, Proviso 2 — Government 
•circular order — Admission to \nglo-Indian Schools 
— Restriction — Constitutionality of circular. 

On 6th Jinnaiy, 1951, th3 Govarnment of Bombay 
issued a circular directing in Cl. (5) that “no primary 
or secondary school shall from the date of these 
orders admit to a class where English is used as a 
medium of instruction any pupil othfr than a pupil 
belonging to a sectior of citizens the language of 
svhicb ii English, nimely, Anglo-Indijns and citizen'^ 
of Non. Asiatic descent.” I n Cl. u ) of th 0 Circular all 
schools using English as a medium of instruction 
were ‘‘advised to open progressively divisior^s of 
Standards using Ili/jdi or an I ndian 1 inge as the 
me.lium nf in itruction, starting from Stmdjri I in 
1954.” One of tho Anglo-Indian Schools afhctel by 
the circular having applied for the i^sue of a writ of 
mandamus against tie State Ciovernment prev anting 
-t from enforcing the .said circuhr order agiinst it. 

Held that ordinarily the word ‘‘inin?ly” imports 
enumeration of what is comprised in the preceding 
cliuse. In other words, it ordinarily serve.s the pur- 
pose of equating what follows with the clause des- 
crilied helore. Therefore relying on the word, 
^'nimelv” in Cl. (5) it could not he contended (hat the 
clause did not limit admission only to .Anglo-Indians 
and citizens of nOn-\siatic descent, hut permitted 
admission of pupils helouging to any other section 
of citizens the language of which is English. 

(2) that assuming that the contention was tru.*, 
even then, citizens whose language was not English 
were certainly debarred by the order from admission 
to a School where English was used as a medium of 
instruction in all the classes. 

(3) that granting that the object of the orier was 

advancement of the national Iingiiage, 
*he object w'js sought to be achieved l)y denying to 
ail pupils, whoso mother-tongue was not English, ad- 
mission into any school where the medium ol instruc- 
tion was English. 

(4) that, therefore, the or Jer oflendel agiinst the 

tunaamental right guaranteed to all citizens by 
Art. 29(2). . ^ 

(5) that whether Cl. (7) of the order was treatel as 
operative or merely as advice, in either view of the 
rnaUer the order could not but be regarded as un- 
-constitution il in view of Provi o 2 to Art r>'i7 AIR 

1954 Born 46S. ^if^rmed. State of Hombiy v Hombav 
Education Society. (10541 S C J 678 i ]0>4 S C V 
784 t (1954) 2 M L I 350 : 5R Bum L R I2Il:M055i 
SCR 56S : AiR 1054 S C 561 (565. 567. 509) (Pt A) 
(Prs 12, 13. IMS). 


29 (2* and 337, Proviso — (•overnnaent cir. 
cular — Admission to Aiiglo liidiaii Schools — Res. 
Iriction — V'alidity of circular. 

()n (i-M954 the (mverninent of Rombjy is>ueJ a 
circular directing that ‘no primary or secondiry 
>cho()l .shall from the date of these orders admit to s 
class wliere Engli'h is used as a medium of instruc- 
tion anv pupil other than a p ipil belonging to a sec- 
'lion ot citizens the language of which is English 
namely .Anglo-Indians and citizens' of non-Asiatic 
descent. One of the schools affected by the circulai 

having applied for the issue of a writ of miodamu' 

agiirnt the State preventing it from enforcing the ^aid 
order against it. 

Held. (iMhat although the grounds on which the 
^tate based the circular might not be grounds c f reli- 
race or caste, still the effect of the circular wa^ 


to deprive the citizens of their right only on the 
grounds mentioned in Art. 29 (2j. AIR 1951 S C 226, 
Rel. on. ‘ 

(ii) that in face of the proviso to Art. 337 the State 
was asking Ihe A^glo-Indian .school not only not to 
make available 40 oe- cent, of the annual admissions 
which are reserved for non Anglo-Indians, but to 
prohibit any non-Anglo-Indian from entering the 
school. 

(iii) that, therefore, the circular was bad on tho 
ground that it contravenei Arts. 29 (2) and 337. 56 
Rom I R 643 : ILR (1954) B '»m 1333: AIR 1954 Rom 
46S (475, 477. 478) (Pt A) (Prs 14. 19. 22) (DR). 

Arts. 29 (2) and 226 — Writ against college authu- 

rity for refusal to a Imit student. 

The Constiuition does not guarantee to the student 
^tudving in an tducatimal institution to enforce a 
right to be admitted to a class for no such right exis's. 

All pr^rsons have ijot a riglit to be a Imitted mem. 
bers ot a college ; thev must be approve 1 of bv the 
college nr by others to whom the college has delega- 
ted the power of exercising a discretion as to thf* person 
thev admit, ff, therefoie. an 'authority lias ex‘ r^'i^ed 
the di-cietion bon 1 fide in accordance with the rule.s 
of the institution and not influenced by extraneous or 
irrelevant considerations and micIi discretion has nit 
be^n exercised arliitrnrilv or illegallv the Gourt w-oiild 
not interfere. (1910) 2 KB 165; 107 E R 1277, Rel. on; 
A I R lOlS .Mid 763. Oist. 

d'heC'ourts woiiH not ordinarily interfere in the 
int.-rnai autonomy. of educati »nil in^titution'. It woul 1 
he encroichlng upon the sphere of ac‘ivity of person.s 
responsible (or running educatioi):(| institutions if th.^ 
High Court were to inter fere w'itfi their discretion. 
7'he determination of ihe fitness of the candidate lies 
in Ihe discretion of the college authorities and the 
Court would not wrench such discretion from them 
nor interrupt tliem in (he proper exerci'e of it, I E R 

(1953) live! 665 : AIR 1954 Ilvd 25 (27) (PtD) (Pr5) 

(DB). 

Art. 29 (2)— Admissions to educational institu- 
tions — Reservation of seats under Art. 15(4) — Eew 
'eats reserved for children of medical practitioners 
and for sport'imen — N’o legal bads for such preference 
-Order held invalid. See Iliid, .Art. 15 (4). AIR 1964 
Ker 39. 

jteversed in A I R 1001 Ker 316 to the extent it 
held that the reservation for sports men was in- 
valid J. 

Arts. 29 (2), 226 — Ad mission to professional Col- 

bges -Selection of jandiJates on merit— Number of 
marks obtained is not the only criterion to judge 
merit —No mechanical or absolutely objective measure 
—Selection to be fair — Court will no^ interfere in 
selection. AIR 1962 M P IS (.50) (Pr 6) (DR). 

Arts. 29 (2), 15 (1) and 12 — .Applicability and 

scope of Art* 29. 

licltl. that the Ibiiversity of M idr.is is not a State 
as denned in Art. 12 of tlie Constitution and that its 
reguhtioii> are not -subject to the prohibibon en!i''ted 
in Art. 15 1). a bnission to colleges is regulated by 
Art. 2') (,2) and the regulations ot the University requi- 
ring that colleges should provide certain facilities for 
women before t aey could be admitted are not discri- 
minatorv on the ground of sex. American case law 
ref (1953)2 M L j 287.66 Mad L W 665;i L R (19541 
Mad 426 i AIR 19.54 .Mad 67 (71) (Pt A) (Pr 12j (DR). 

.Art. 29 (2)— Consideration of other grounds. 

Unler Art. 29 (2) the exclusion which is based on the 
ground of re igioin race, caste, language or any of them 

IS prohibitol. Under the Constitution race, caste reli- 
gion, language or any of them cannot he the basis of 
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selection, but it cannot be said that other grounds 
cannot be taken into consideration when the question 
oi admission of candidates is being decided. 53 Pun 

Punj344: AIR 1951 Punj 93 
(9G) (Pt L) (Pr 17) (DB). 


] 29 (2) Mandamus — Admissions to public 

m'ditution— Right of eligible persons — Nature of — 

c prhicipal on the basis of illegal instructions 

or Lniversity —Mandamus lies against the University 
and the authority refusing the admission. See Ibid, 
Art. 226. AIR 1963 Raj 172 (DB). 


3. Special provision for benefit of backward 

classes. 

f 29 (2) Scope — Admission into educational 
institutions— Reservation of seats for backward classes 
—Principle of selection. See Ibid, Art. 15 (4). A I R 
1958 Andh Pra 569 (DB). 


Arts. 29 (2) and 15 — Admission into educational 
institutions —Special provision for benefit of back- 
ward classes — Provision in effect abridging their 
rights —Constitutionality. 

Every individual citizen as a citizen whether he 

belongs to the backward classes or not has a right to 
get admission inloan educational institution of the 
kind mentioned in Cl. 2 of Art. 29. The said funda- 

is abridged by the special provision 
made by the State for the advancement of any socially 
and educationally backward classes of citizens. If the 
provision is for the advancement of such classes, the 
fundamental right of a citizen is not infringed. 

Held on facts, that it may be that in other localities 
where the members of other communities are more 
advanced educationally than in the area in question, 
this rule may work for the advancement of the back- 
ward class candidates. It was therefore not 
necessary to hold that the rule was bad, but it would 
be enough to confine the operation of that rule to a 
case where the assumption underlying that rule 
applied and to hold that in other cases where the rule 
does not operate for the advancement of the backward 
classes the fundamental right of a citizen of that class 
was unaffected by the provisions. 1957 An L T 763 • 
(1937) 2 AnWR4l6: ILR (1957) Andh Pra 772 i 
AIR 195S A P 129 (131) (Prs 10. 11) (DB). 

■7— Art. 29 (2)— Admission into medical colleges in 
Kerala — Order of Kerala Government (dated 7-6-1963) 
reserving seats for Ezhavas, Muslims and Latin Catho- 
lies inclusive of Anglo-Indians onground that they 
were socially and educationally backward classes — 
Reservation held valid. See Ibid, Art. 15(4). AIR 
1964 Ker 316 (DB). 

,Arts. 29, 15 (4), 14 — Admission to educational 
institutions ■— Order dated 7-6-1903 reserving seats 
under Art. 15 (4) on districtwise basis —Classification 
not based on scientific data nor related to object 
claimed-Such reservation held invalid A I R 1958 
Ker 33. Foil. 1963 Ker L T 783 1 (1963) 2 Ker L R 
3<2 f 1963 Ker L J820 I AIR 1964 Ker 39 (67,68) 
(Pt G) (Prs 119, 120). 

[Reversed on another point in A I R 1904 Ker 316.] 

Art* 29 (2) — Scope — Classification on basis of 
cajte or literacy —Admission to Medical and Techni- 
cal Colleges — Reservation of seats for backward 
classes— Separate reservation for each class— Provision 

tor unfilled seat reserved for one class being filled by 
candidate of other backward class — Reservation is 
discriminatory and unconstitutional — Selection of 
candidates on basis of marks obtamed at qualifying 
examination and those awarded at interview — Not 
objectionable. See Ibid. Art. 15 (4). A I R 1961 Mys 
220 (DB). 

Art. 29 (2)— Discrimination on sole ground of 

caste— Orders of State Government reserving seats for 


‘back ward classes' for admission to Medical College- 
Classification made solely on consideration of Ineiy 
castes — Orders held illegal — Government of Bihar 
Letters Nos. 2 M.173/49 A 7079, dated 25-7-1951 and 
in/S/2-l028/51-A 1883 D, dated 28-2 1952. AIR 
1963 S C 649, Applied. See Ibid. Art. 15 (1). A I B 
1965 Pat 372 (DB). 


29 (2), 46— Scope — Reservation of seats for 
scheduled castes in educational institutions* 


■ incumbent on the State to promote the educa- 

tional and economicinterest of Scheduled castes then it 
can well do that by reserving certain seats in educa- 
tional institutions for these castes. If Art. 37 makes 
Art. 40 a fundamental principle of the governance of 
this country then a correct way of interpreting would 
be to read Art. 46 as an exception to Art. 29 i2). and 
it could not have-been the intention of the Constituent 
Assembly to make Art. 29 (2) as an article overriding 
ArL 46. 1950 2 M L J 404, Dissent. [Editorial Note. 
—On this point the decision must be treated as Over- 

^ ^ ^ ^ --^-1 53 PLR 218 ! I L R 

(l9ol) Punj 344: AIR 1951 Punj 93 ^96,97) (Pt F) 


4. Ground of discrimination, 

“ Arts. 29 (2) and 226— Decision of the head of an- 
educational institution not to readmit a student for 
the academic year 1952-53 — No reasons given— 
Rights under Art. 29 (2) if infringed. 

The principal of a College sent an intimation tc* 
the paient of a student C that he will not be readmit- 
ted into the College lor the academic year 1952-53. 
No reasons were given. C therefore applied under 

Art. 226 that the decision was against all principles 

ot natural justice to refuse admission to the 2nd year 
class without assigning any reasons and an appro- 
priate writ be issued. 

Held, the action of the principal did not amount to 
an invasion of any fundamental right under Art. 1£> 
(1) (a) or Art. 29 (2). C could have his right of free- 
dom 01 speech and e.vprcssion outside. He had not 
been denied admission on any of the prohibited 
grounds mentioned in Article 29 (2). There is no 
guarantee for his being allowed to continue against 

the decision of the authorities to the interest o5 
discipline. 

There is nothing in R. 96 (c) of U. P. Education 
Code requiring that the principal should give his 
reasons tor refusing readmission. He had only to 
refuse for adequale reasons. The fact that neither the- 
managing committee nor the Inspector of Schools 
took any action in the matter leads to the inference- 
that the reasons were adequate. 

There is a tendency to indiscipline and the action 
taken by the heads of institutions in the interest of 
discipline wliich seems to be the reason for the deci- 
.sion in the case, are not to be interfered with in the 
exercise of discretionary powers under Art. 226. 
1952 All \V R (H C) 587 : 1952 All L J 731 : 1952 

R D (H C) 331 : A I R 1953 All 90 (91) (Prs 3. 4) 
(DB). 

[Overruled in A I R 1966 All 477 (FB).] 

■ .Vrt. 29 — Reservation of seats in pre-professional 
(Medical) classes for candidates passing Multipurpose 
examination held not repugnant to Arl. 14 — Arts. 15, 
16 and 29 have no bearing on the question. See Ibid, 
Art. 14. A I R 1962 Andh Pra 212 (DB). 

- — .\rt. 29 (2) — Discrimination on ground of resi- 
dence — Articles not contravened by it. See Ibid. 
Art. 15 (1). AIR 1964 Ker 39. 

[Reversed on another point in A I R 1964 Ker 316-" 


— Arts. 29 (2) and 15 (1)— Applicability — Admis- 
sion into educational institutions — Discrimination- 
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The distributicii of r^ats in Colleges between two 
ftreas of a State is not on th-i basis of the place of 
birth of the candidates but of their domicile, that is, 
their place of residence. Residence and place of birth 
are two distinct conceptions with different connota- 
tions both in law and in fact, and when Art. 15 (1) 
prohibits discrimination based on the place of birth, 
it cannot be read as prohibiting discrimination based 
on residence. AIR 1955 S C 554, Rel. on. 

It is Art. 29 (2) and not Art. !5 (1) which prevails 
in matters of admission into educational institutions. 
While Art. 15 (1) prohibits discrimination on the 
ground inter alia of ‘place of birth’ these words are 
omitted in Art. 29 (2). The omission is deliberate 
and there is a purpose behind it. If persons from 
other and more advanced region are to insist on being 
admitted and the restriction in favour of persons who 
belong to the locality is to be rejected as inconsistent 
with Art. 15 (1), the result would he that persons in 
the locality might be prevented for all times from 
improving their lot. It is to avoid such conse(]uence 
that ‘place of birtii’ which is included in Art. 15 1^ 
would appe.ir to have been omitted in Arc. 25 (2). 
A I R 1954 Mad 07 and A I R 1954 S C 5hL, Rel. on. 
1957 Ker L T 971 : 1957 Ker L J 970 i I L R (1955) 
KerG5:AlR 1958 Ker 33 v34) (HA) (Rr. 5. 7) 
<OB). 

Art. 29— .admission to eluc.itiouul institution in 

State restricted to residents of State — t -apiiatioa lee 
charged to non-roMdents — \o violation .\rt. 14 
read svith Art. 29. See llaid, Art. 14. \ I R 1954 

Madb B 119 (DBJ. 

Art. 29 ^2) — Denial of admi.ssion to cducat.onal 

institution on ground of residence. 

The fundamental right bearing on the .subject of 
admission to an educational institution run or aided 
by State funds will only arise on a denial of admission 
on the grounds of religion, race, caste, language or 
any of them. Hence if denial of admission proceeds 
on any other ground (such as residence or non-resi- 
dence in a State) no right arises. I L Rtl953) Madh B 
S7 : Madh B L 1 1952 H C B 431 « .V I R 1954 Madh 
B 119 (121) (Pt B) (Pr 12) (DB). 

5* Directive principles of State polity. 

• Arts. 29 (2) and 4G — Communal C. D. fixing 

proportionate seats for dilferent communities in 
f^tate Colleges— \'a!Idity . 

The Chapter of fundamental rights is sacrosanct 
and not liable lobe abridged by any legislative or 
executive act or order, except to the extent provided 
in the appropriate Article in Part III. 'The directive 
principles of State policy cannot override the provi- 
sions found in Part II I but have to conform to and 
run as subsidiary to the Chapter of fundamental 
rights. Hence the argument that having regard to the 
provisions of Art. 4h, the State is entitled to maintain 
the Communal O. fixing proportionate seats in 
State Colleges for different communities, and if certain 
individual citizens are unable to get admissions into 
the educational institutions, there is no infringement 
of their fundamental rights, cannot he sustained. 

The classification in the .said Communal O. pro- 
ceeds on the basis of religion, race and caste and is 
opposed to the Constitution and constitutes a clear 
violation of the liindarnenta! rights guarantcod to the 
citizen under Art. 29 (2). State of Madras v. C hampa- 
kam Dorairajai), 64 Mad L VV 4.30 : 1951 S C ] 313 i 
19.51 SCH 525 I 1951 Ker L T tSC) 41 : (1951) 1 
Mad LI 621: 1951 Mad W N 470 : 19.51 All L 1 
(SC) 107: 1951 Raj L W 333 i S7 Cal L J 379 : A I R 
1951 S C 226 (227, 228) (Prs S, 11). 


ARTICLE 30 

• Art. 30 — Right of minorities to establish and 

ailministcr educational institution — Ambit and limits 
of right Under Cl. (1) — Severe restrictions on right 
of private Training Colleges to admit students of 
their choice — Threat to withdraw recognition and 
to refuse to pay grant-iu*aid in case of breach — 
Art. 30 (1) is violated. 

Unlike Art. 10, the fundamental freedom to esta- 
blish and administer educational institutions by mino- 
rities guaranteed under Cl. (1) of Art. GO, is absolute 
in terms : it is not made subject to any reasonable 
restrictions of the nature of the fundamecta! freedoms 
enunciated in .Art. 19 may be subjected to. All mino- 
rities, linguistic or religious have by Art. 30 (Dan 
absolute right to establish and administer educational 
institutions of their choice ; and any law or executive 
direction which seeks to infringe the substance of 
that riglit under Art. 30 (1) would to that extent be 
void. 1 he fundamental freedom is to establish and to 
admini^^ter educational institutions. Regulations made 
in the true interests of efficiency of instruction, di'-‘- 
ciplin ', health, sanitation, morality, public order and 
tlie like may undoubtedly be imposed. Such regula- 
ti('DS arc not restrictions on the sub.stance ot the right 
which is guaranteed : they secure the proper func- 
tioning ol the institutions, in matters educational. 

Clause (2) is only a phase of the non-Jiscrimination 
clause of tlie t onslitutio/i and does not derogate from 
the i)rovisions made in CL (1). The State is enjoined 
not to discriminate in grantiiig aid to educational 
institutions on the ground that the management of 
the institution is in the hands of a minority, religion- 
or linguistic, but the form is not susceptible of the 
inference that the State is competent otherwije to 
discriminate so as to impose restrictions upon the .sub- 
stance of the right to establish and administer educa- 
tional institutions by minorities, religious or linguistic. 

The right established by Art. 30(1) is intended to 
be a real right for the protection of the minorities in 
the matter of setting up oi educational institutions, of 
their own choice. Regulations which may lawfully 
be imposed either by legislative or executive action as 
a condition of receiving grant or of recognition mus: 
be directed to making the institution while retaining 
its character as mirority institution effective as an 
educational institution. Such regulation must satisfy 
a dual lest— the test of reasonablene‘s, and the test 
that it is regulative of the educational character of 
the institution and is couducive to making the insti- 
tution an effective vehicle of education for the mino- 
rity community or other persons who resort to it. 

Rule 5 (2) of the Rules made by Bombay C-'overn- 
ment for Primary Training Colleges, and Rr. 11 and 
14 for recognition of private Training institution, and 
directions given regarding reservation of 80 per cent, 
of the seats and the tin eat to withhold grant-in-aid 
and recognition of the College, infringe tbe funda- 
mental Irecdom guaranteed to the petitioners under 
.\rt. 30 (1) and are unconstitutional. Rev. Sidhrajbhai 
Sibhaj V. State of Gujarat, (1963) 2 S C .A 394 : 1962 
Ker L T (SC) 135 : (1963) 3 S C R S37 : A I R 1963 
S C 510 (545, 547) (Ft C) (Prs 10. 15, 16J. 

• \rl. 30 (1) - Kerala Education Bill (1957), 

c!. 3 (5) — (Constitutional validity — Right of mino- 
rities to e^tablish and maintain educational institu- 
tions— Right to State aid and recognition— Restri.*- 
tioas on— Validity. See Kerala Education Bill (1957) 
cl. 3(5'. AIR 1958 S C 9.56. 

• Art. 30 (1) — Applicability to pre-Constitu- 

tion educational institutions. 

'I'he language employed in Art. 30 - 1) is wide en . 
ough to cover l)Oth pre-CConstitution ami post-Cons- 
titution institutions. It must not be overlooked thr.-l 
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Art. 30 (1) gives the minorities two rights, namely, (a) 
to establish, and (b) to administer eaucational insti- 
tutions of their choice. The second right clearly 
■covers pre-Constitution ichools. In re, The Kerala 
Education Bill, 1957, 1 L R (1958) Ker 1167:1959 
S C A 450 I 1959 S C J 321 s 1959 S C R 995 t 1958 
Ker L T 465 : A I R 1958 S C 956 (977) (Pt I) 
(Pr 22). 

® — Arts. 30 (1) and 29 (2) — Minority educational 

institutions— Admission to outsider— Effect. 

The real import of Art. 29 (2) and Art. 50 (I) is that 
they clearly contemplate a minority institution with 
a sprinkling of outsiders admitted into it. Bv ad- 
mitting a non-member into it the minority institution 
<loe.s not shed its character and cease to be a minority 
institution. Indeed the ob/ect of conservation of the 
<listinct language, script and culture of a minority 
may be better served by propigatiog the same 
amongst non members of the particular minority 
community. In re. The Kerala Education Bill. 1957, 
I L R (1958) Ker 1167 : 1959 S C A 450 : 1959 S C 
J 321 ; 1959 SCR 995 : 1958 Ker L T 465 : AIR 
1958 S C956 (977) (Pt J) (Pr 22). 

• — Art. 30 (1)— Scope and ambit of right. 

Article 30 (1) in the first place gives certain rights 
not only to religious minorities but also to linguistic 
minorities. In the next place, the right conferred on 
■such minorities is to estiblish educational institu- 
tions of their choice. There is no limitation placed 

on the subjects to be taught in such educational 
institutions. 

The article leaves it to their choice to establish 
such educational institutions as will serve both pur- 
poses, namely, the purpose of conserving their reli- 
gion, language or culture, and also the purpose of 
givirig a thorough, good general education to their 
children. The next thing to note is that the article 
in terms gives all minorities, whether based on reli- 
or language, two rights namely, the right to 
'establish and the right to administer educational 
institutions of their choice. In re, The Kerala Edu- 
cation Bill. 1957, ILR (1958) Ker 1167 1 1959 S C 
A 450 ! 1959 S C J 321 ! 1959 SCR 995 i 1958 Ker 
L T 465 I AIR 1958 S C 956 (978) (Pt K) (Pr 23). 

• — Art. 30 (2)— ‘‘Aid”— Whether covers “grant,” 

Although the word “grant” is used in Art. 337 the 
W'ord “aid” is used in Art. 29 (2) and Art. 30 (2). But 
there can be no question that the word “aid” in these 
two articles will cover the “grant” under Art. 337. 
In re. The Kerala Education Bill, 1957. 1958 Ker LT 
465 : TIB (1958) Ker 1167 : 1959 S C \ 450 : 19.59 
S C R 995 t 1959 S C J 321 ; AIR 1958 S C 956 
(980) (Pt L) (Pr 26). 

• Art- 30 (1) — Reasonable regulations as conclf. 
lion for State aid— 5 aHdity. 

Article 50 (1) gives two rights to the minorities (1) 
to establish and (2) tJ administer educational insti- 
tutions of their choice. The right to administer can- 
not obviously include the right to maladminister. 
The minority cannot surely ask for aid or recognition 
for an educational institution run by them in un- 
healthy surroundings without any competent tea- 
chers, possessing any semblance of qualification, and 
which does not maintain even a fair standard ot 
teaching or which teaches matters subversive of the 
welfare of the scholars. The constitutional right to 
administer an educational institutirn of their choice 
does not necessarily militate against the claim of the 
State to insist that in order to grant aid the State may 
prescribe reasonable regulations to ensure the excel- 
lence of the institution to be aided. Reasonable 
-regulations may certainly be imposed by the State as 
a condition for aid or even for recognition. In re, 


The Kerala Education Bill. 1957, ILR (1958) Kcr 
1167 I 19.59 S C A 450 : 1959 S C J 321 : 1959 S C 
R 995 : 1958 Ker L T 465 : AIR 1958 S C 956 (982) 
(PtO)(Pr31}. ^ 

• [“Arts. 30 (1) and 29 (I) — Power of State to de- 
termine medium of instruction— The police power of 
the State to determine the medi'^m of instruction 
must yield to the fundamental right under Arts. 29 
(U and 30 (1) to the extent it is necessary to give 
effect to it and cannot be permitted to run counter to 
it. Seelbid, Art. 29(1). AIR 1954 S C 561. 

-—Arts. 30, 26, 226 — Wearing a nun’s religious 
habit by expelled nun while teaching in Convent 
school — Whether a fundamental right — Petition 
under Ait. 226 against private body— Maintainability 
—The term “administer” in Art. 30 is wide enough to 
take in enforcement of discipline in regard to dress 
and other mailers by the educational institution. 
Thus the direction that A, an expelled nun, should 
not wear the religious habit of a nun, could not 
be questioned when indisputably nuns have a distino 
live dress known as “the religious habit” v^hich only 
nuns could wear There is nothing in the chapter 
m Fundamental Rights embodied in Part III of the 
CouvStitution, whereunder such a right is expressed 
or could be inferred See Ibid, Art 20. AIR 1964 

Andhra Pra 277. 

7 “ Art. 30 (1) — Scope — Right of minorities to ad- 
minister educational institutions of their choice - 
Power of Mate to prescribe reasonable regulations as 
a condition of granting aid to such institution — Ex- 
t o^ — Order of Director of Public Instruction 
directing institution to re-employ teachers retrench- 
ed from service — II violative of right under arti- 
cle 30 (1). 

The constitutional right of minorities under Art. 
30 (I) to administer an educational institution of their 
choice does not necessarily militate against the claim 
of the State to insist that in order to grant aid the 
State may prescribe reasonable regulations to ensure 
the excellence of institutions to be aided, but the 
State cannot grant aid in such a manner as to take 
away fundamental right of the minority community 
under Art 30 (1) and the State cannot disregard or 
override the fundamental rights by employing in- 
direct methods of achieving exactly the same result. 
AIR 1958 S C 956; AIR 1963 S C 540. Rel. on. 

Held that the orders of the Director of Public 
Instruction, Andhra Pradesh, directing the Board of 
Management of the Methodist Boys* Multipurpose 
Higher Secondary School to re-employ the ten tea- 
chers whose services were terminated assuming that 
they were passed by him in exercise of any power 
vested in him under any rule or regulation in the Edu- 
cation Code or under the rules for the recognition of 
Schools of the (irant-in-Aid Rules, would not 
offend Art. 30 (1) of the Constitution of India. 
(1963) 2 Lab L J 496 (Andh Pra). 

Art. 30— Scope of. 

In order to bring the case under the first part of 
Art. 30 of the Constitution, a minority community 
has to establish its character first as a religious or 
linguistic minority. It is then to show that an insti- 
tution was established by it and it will then follow 
that it will have the right to administer the educa- 
tional institution accordiog to its choice. A mere 
statement that a College i.s to all intents and purposes 
a minority college, will not bring the case under Art. 
30, for there is no statement that it was a college 
established by a minority. Without establishing the 
college, a minority cannot claim the right to adminis- 
ter it. ILR (1951) 3 Assam 348 t AIR 1951 Assam 
163 (164) (Pt A) (Pr 8) (DB). 
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— Arts. 30 (I) aod 29 (1) — “Institutions of their 
own choice.’* 

Under Art. 30 (1) not only is a minority given the 
right to establish and administer educational institu 
tions, but the educational institutions must be of 
their own choice. Jt is not open to the State to dic- 
tate to a minority what the nature ol its educational 
institution should be. It is for the minority itself to 
decide through what educational institution it would 
be able to conserve the rights given to it under 
Art. 29 (1). 5C Bom L B (>i3 : ILR (19.=)4) Bom 
1333 : AIB 1954 Bom 4GS (476) (Pt E) (Pr 17). 

—Art. 30 — Educational institution run on Christian 
principles and receiving State aid -Power to impo^e 
restrictions on practice of other religions within 
college precincts — Refusal of Principal to permit 
Hindu Students to celebrate Saraswati Puja in Ct)Ilege 
C')mpound — IlelJ that such institution although 
could not interfere with the belief and p^ofe^^ion 
■of re’igion, could control the outw-ard manifesta- 
tion of it within the boundaritw of jt,> property, bee 
li)id. Art. 25. AIR 1957 Cal 521. 

• — Arts. 30, 22G, 29 — Statute contravening provi- 
sions of Arts. 2‘J and 30 — I’erson whose rights a^ 
distinct from infringements of fund.irnent.il rights are 
affected can maintain petition under .\rt. 226 — 
i hreat to right is sufficient — .\ctual inlringeinenl not 
necessary— If an Act is inconsistent with the provi- 
sions of Arts. 20 (1) and 30 (1), it is bid fieciuse it is 
violative of them anj not because it is cliallengi d or 
only when a conllict between it and the fundamental 
rigfits guaranteed by these arli des is eNfablislwJ. See 
fbid, Art. 226. AIR 19G2 Cui .SS (Eli). 

^ 'Arts. 30, 11,29, 350-A — HiiiiraOi Ibiiversity 
Act i50 of 1040). Ss. 4 (27,\ .5, 3S.A and statutes 2U7. 
-Oo and 209 — \ali(iity — Provisions co.atravene 
Arts. 29(1) and 30 (1)— The words “of their choice" 
in Art oO (H if read with Art. 29(1) would m-;an 
that a minority has a rigid not only to conserve it.s 
owrj language and culture but also has a riglit to 
establish educational institutions of its cfioice and to 
administer them in su:h manner as the members 
thereof choo.se without the State having a right to 
impose upon them any particular mode or method of 
^dmlr.i.tering them. See Ibid, Art . 1.3. .\1R 1962 Guj 

® drt. 30 (1) — Minoritv — What constitutes — 
Roman Catholics iu State of Kerala. 

The word “minoritv" is not defined in the Consti- 
tution; and in the absence of any special definition it 
must be heKl that any comnmnitv, religiau.^ or lingni- 
Atic. wfiich is munt ricallv le^sthin fifty per cent. 
>f the population of the State etritled to the fuu- 
dainental right guaranteed by Art. 30 of the Consti- 
tution. 

Held, that as the Cliristiaiis. at the 1961 census, 
amounted only t<) 21.22 percent, of the population 

ol tne State of Kerala, tin Roman Catholics who 
lormed a section of that community w'cre a minoritv 
williin Alt. 30 (1) of the ( asnsliluli )n. .Mdo Maria 
atroni v. E C Kesavan. 19G4 Ker L T791 : I i. R 

, J : (1964) 2 Ker 

E R 6/ : AIR 19G.5 Ker 75 (7G) (Pt A) (Pr^ G. 7) (EB). 

?i —Kerala Educational Rijltvs (1959), 

I — Catholic School managed by 

Jesuits of Calicut Mission — Junior member of mis- 
•on appomted as Headmaster — Appointment set 
aside by pirector-Order hold constituted vioUtion 

ut Art. 30 (If— Meaning of ‘ordinarily* in R. 44. 

Held, on fatt.s that the right to choose the heaiU 
master was perhaps the most important facet of the 
right to admuuster a school; ami the imposition of 
any trammel thereon -except to the extent of pres- 
rioing the requisite <iualificatii>ns and experience — 


could not but be considered as a violation of the right 
guaranteed to the minority by Art. 30 (1) of the Con- 
stitution. (2) That the order impugned in the peti- 
tion, the Director of Public Instruction abrogating 
the appointment by the management of a person or 
their choice as the headmaster of the school conducted 
by a minority on tlie sole ground that he was junior 
in the service of the school, was a violation of their 
right under Art. 30 (1) of the Constitution, and 
should be struck down on that account. (3) That all 
that H. 44, stipulated was that when other things are 
equal seniority shall prevail. The word “ordinarily" 
in R, 44, gave a certain amount of elasticity to that 
rule. One of tlie ‘ext/aordinary*' circumstaiices visu- 
alised by the rule is the appointment of headmasters 
in institutions like the One in ihis cas.>. Aldo Maria 
Patroni v E. C. Kesavan, l9G4 Ker L T 791 : I L R 
(19G4) 2 Ker 478 i 19G4 Ker L J 1055 i (19G1) 2 Ker 
E R G7 1 AIR 19G5 Ker 75 (77) (Pt R) (Prs 14, 16 
17. (EB). 

— —.Art. 30 ( 1) — Scope — Esta hi isii input of non deno- 
ininiilicnal school l)y minority in village — Setting up 
rival school hv meiuhcr ol rnajurity cuinnuniity — No 
viol at inn of right uf minority under Art 3(1 (1). 

The right, which may be characterised a^ part of 
the right to freedom of redigion, is what is guaranteed 
in .Art. 30 I 1 so that it may not be subjecied to the 
vicis^irude.s of politic;!) controvcrsie.s or the wliims 
of electoral majorities. But it does not mean that the 
minority of a village has an exclusive right to con- 
duct a non denominational shool in the village, un- 
molested by any competition from the majority 
population of the village. The setting up of a rival 
school by a member of ( he '.nj|Ority ’ community canr.ot 
therefere, be characterised as a violatitin of ;iny fun- 
dament il right of 'the minonty’ under Art.30'in or 
any other .\rticle of tlie Constitution. 19G0 Ker i. J 
9SG : 19G0 Ker L T 917 ; (19G0) 2 Ker L R 442: AIR 
19G2 Ker 33 (34) (Pr 3) (DB). 


.Ml. ou u)— uiscnmiiiation on ground of inino. 
r.ty — Establishment of another school insame locality 
— Effect. 

1 he establishment of another school in the same 
locality by other person does not interfere with the 
petitioner'.s right to run his school and if the result 
thereof is that pedtiarier who was a member of a 
minority cominunity cannot get enough pupils to 
earn a grant from the (-overnment, surely it cannot 
be said that the State is disciimiinting against him 
on the ground of his community. Even if the sanc- 
tian granted to the other person is against the provi- 
sion of the Cochin Education Code -a body of rules 
which have no statutory force and are mere ad- 
mini st r;it ive d ircct ions — t h at ' and ion cannot amou nt 
to a discrimination a-Minst the pctiti'uier on the 
ground of his community. 1959 Ker L T 4 18 i 19.59 
Ker E j 650 > 1959 Ker L R 497 i AIR 1959 Ker 331 
(332) ii'r 1) (DR). 


High 8chools(Conr!ol ai.d Ri-gulation of Admini^tra- 
tion).Act (l iof i960), S, 8 — BrihmoSauijj is minority 
based on religion - lalncatifniai in^tUution otablislud 
by Rraliino 8ama) — Etnuiamental right of Samaj to 
administer and manage the same under Art. .'0 — 
.Applicability of Rihar Education Code tosiich schools 
indicated. AIR 1958 SC 956 and AIR 1958 Pat 3.59 
Rel. on. I E R 40 Pat 527 : AIR 19G3 Pat 54 (57 58* 
59) (Prs 13. 14. 17) (DB) 


• Arts. 30 (1), 29 and 22G -Eanguage of Art 30 

(l) not to be restricted by reference to Art. "’9(11 MR 

1958 SC 956 llel. on— School managed and adnlini- 

stered by Biahmo Samaj a religious minority i.s 
entitled lo protection guaranteed by Art. 90 i E even 
though majority of students are iiot ol Brahmo faith 
and no instructions in that faith are given -Rut State 
Cmvernment can impose rcgulatijii witi. regard to 
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maintenance of discipline or standard of efficiency — 
Order of Government interfering with the rights of 
tne sanuj to management and administration of 
school is Ultra vires and void — Mandamus will go 
principally to the Board commanding them not to give 
etrect to the resolution and to withdraw the recogni- 
tion of the existing managing committee constituted 
under the resolution— Direction under Art. 220 will 
issue to managing committee of school to hand over 
cha^e of the school to the committee appointed by 
the Samaj. AIR 1957 SC 529, Disting. DipendraNath 
Sarkar v. State of Bihar, ILR 40 Pat 783 : AIR 1962 

R^Q fP" 5, 6, 7, 

o. y. 11) (FB). 

— Art. 30 — Bihar Education Code, Art. 1S2 fe) — 
^^vernment (Bihar) (Education) Resolution No. 17714, 
U/. 7.5.19.:>0 requiring school committee to be of 11 
members representing different interests — Secretary 
> 1 . from these members — Director of 

I uoiic Instruction requiring Committee to appoint 
person not member of Committee — Failure to comply 

T"f TOO TA ^PP9^^^hig ad hoc Committee under 
Art. lo2 — Denominational ’School managed by deno- 

the guarantee contained in 
Arts. 29 (l)and GO of the Constitution. See Bihar 
iLducation Code, Art. 182 (e). AIR 1958 Pat 359. 

ARTICLES 31, 31A and 31B 
SYNOPSIS 

(Constitution of India, Articles 51. 31A 31B). 

ARTICLE 31 

1. Amendments— Validity. 

2. Scope of Article 31. 

(a) Articles 31 and 19, compared. 

3. Clause (1) — General, 

(a) Clauses (1) and (2)— Correlation. 

(b) .Authority of law. 

See also Ibid, Note 5 (a\ 

(c) protection only against State action. 

(d) Deprivation, 

(e) Who can enforce right. 

(f) Duly of Court. 

(g) “Person**, 

4 . ''Eminent Domain”. 

5. Clause (2) — Genera). 

(a) Authority of law. 

See aliO Ibid, Note 3 (b). 

(b) Constitutional validity of enactments. 

(c) Comparison with S. 299 of Government of 
India Act (1935). 

(d) Clause (2) — Before Fourth Amendment of 

1955. 

(e) Clauses (2) and (5) -Combined effect. 

See Ibid, Note 17. 

6* Clause (2A). 

7. “Acquired.** 

8. ‘'Requisition.'* 

9. Regulating the relation between landlord and 

tenant. 

10. Accommodation control. 

11. “Public purpose." 

(a) Public purpose — If justiciable. 

(b) Express mention of— Necessity, 

(c) Illustrative cases. 

12* "Compensation. ’* 

(a) Adequacy of compensation— Justiciability. 

(b) Constitutional validity of enactments. 

(c) Miscellaneous. 
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13* “Property”. 

14. Properly of Rulers of merged Stafef. 

15. Clause (3). 

16. Clause (4). 

17. Clause (5). 

IS. Taxation. 

19. Evacuee property. 

20. Public health, etc. 

21. Clause (6). 

ARTICLES 31-A AND 31-B 

22. Article 31-A — Scope. 

(a) Arts. 31-A and 31-B. 

(b) .Article 31 (4) compared. 

(c) Rights conferred by this Part Before 

Fourth Amendment of 1955. 

23. "Acquisition.” 

24. "Extinguishment or modification of any such 

rights.*’ 

25. Taking over of management— Clause (1) (b). 

26. Clause (1) (e). 

27. First Proviso to Clause (1). 

28. “Estate"— Clause (2) (a). 

{^) "Jagir .... or other similar grants.’* 

29. Fights- Clause (2) (b). 

30. Article 31. B — Scope. 

ARTICLE 31 
1. Amendments — Validity. 

• Art. 31, Arts. 31A, 31B-Validity of. 

Articles 31A and SIB inserted in the Constitutioo 
do not either in terms or in effect seek to make any 
change in .Art. 226 or in Arts. 132 and 136. Article 
31A aims at saving laws providing for thecompulsory 
acquisition by the State of a certain kind of property 
from the operation of Art. 13 read with other relevant 
articles in Part III, while Ait. 31B purports to vali- 
date certain specified Acts and Regulations already 
passed which but for such a provision, would be 
liable to be impugned under Art. 13. The new articles 
being essentially amendments of the Constitution. 
Parliament alone had the power of enacting them. 
That the laws thus saved relate to matters covered by 
List II does not in any way affect the position. To 
make a law, which contravenes the Constitution 
constitutionally valid is a matter of constitutional 
amendment and as such it falls within the exclusive 
power of Parliament. 

Quaere. — Whether the latter part of Art. olB is 
too widely expressed. Shankari Prasad v. Union of 
India, 1951 R D S C 219 ; 64 Mad L W 1005 i 1951 
All L J 740 : (1951) 2 Mad L J 683 j 88 Cal L J 281 i 
1951 S C J 7;3 : I L R 30 Pat 1176 : 1952 S C R 89 r 
AIR 1951 S C 458 (463, 434) (Pt G) (Pis 14, 15). 

2. Scope of Article 31. 

(a) Articles 31 and 19, compared. 

2. Scope of Article 31. 

• Art. 31 and Part III — Scope— Termination of 

licence to cut forest trees under S. 22 long prior to 
Constitution — Protection of Part III of Constitution 
cannot be invoked. See Ibid, .Art. 19. AIR 1961 S C 
1684. 

• Arts. 31, 14, 16 (1). 19 (1) (g) and 32 - Peti- 

tioner holding contracts for supply of milk to 
Government Hospital — Petitioner’s tender for certain 
year accepted but later on cancelled— Articles are not 
applicable. See Ibid, Art. 14. AIR 1959 S C 490* 

• Arts. 31 and 19— .\ct of State. 

No State Government has aright to do anything, 
against its cilizen in the nature of an act of State. 
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Virendra Singh v. State of U. P., 1954 S C J 705 * 
a954) 2 Mad L J 309 : 1954 S C A CS6 1955 SCR 
415 I AIR 1954 S C 447 (454) (Pt B) (Pr 3 1). 

^Overruled on another point in AIR 1904 S C 1043.] 

• Art 31 — Under the scheme of the Constitution 

rights of priv'ate property are separately dealt with 
and their protection provided for in Art. 31. See 
Bengal Land Revenue Sales (W’evSt Bengal Amendment) 
Act {7 of 195U}, S. 7. AIR 1954 S C 92. 

Arts. 31 and 19 — Neither Art. 19 nor Art. 31 


has anything to do with the settling of the estates or 
with the maintenance of pojsession- See Tenancy 
I.awi—U. P. Land Reforms (Supplementarv) A^t (31 
of 1952), S. 3. AIR 19G4 All 213 (FB). 

Art. 3L (as it stood prior to its amendment in 

1955) —Scope and meaning of old Art. 31. 

The lollowing propositions of law may he laid 
down regarding tlie scope and meaning of the old 
Alt. 31 : 1) Clauses (1) and (2) cf Art. 3L are not 
mutually ei'clusiv'C in scope but should l)e read 
•.ogether as dealing with tlie same s ibject namely, the 
protection of right to property by mcan.s of limitatiori 
un the State’s powers. (2) Tlie expressions 'taking 
possession ol* or ‘actjuisition* ij<;ed in Cl. (2) convey 
<.he ^ame meaning a - conveyed by the vs md ‘depriva- 
tion’ used in Cl. i 1) or, in other words, tin:* depriva- 
tion contemplated by (’I (1) is no other tiuin ac^iuisi- 
tion or taking possession of the property relcrredto 
in Cl . (2). (3y Article 3t gives complc-t" protection to 
i^rivate proiierty against expcntive action no matter 
now a person is deprived of his property or to wliat 
use the State puts tliat property or \\ hat title it acqui- 
re^ i:i it. (4) The protection given by Art. 31 is again.sl 
ihe Io.ss of tlie property to tlie ownci and there 
h'i no protection given to tlie State hy the- Article. .0) 
Article 31 imposes limitation on tiie p'Oe,-. r of tlu 
State in takin r pr ipt-rty and tlie limitations are in the 
i.iterest of the person deprived of his property. 
0) neprivatioii cannot he done except (i) under the 
authority of law, lii) for pubhe purposes, ;jjid (iii) on 
pavment of coniperjsation. (7) The prop'-rt)- maybe 
both tangible and intangible suen as a rigiit of b*.isi- 
uess. AIR 1954 S C 92 and MR 1951 'SC:il9 and 
AfR 19V1 SC72S. Hel. on. AIR 19G2 All 521 (530) 
(PI B) (Pr 24) (DB). 

-Arts. 31 ard 19 (1) ({) and (5) — LaiuMord served 
svith notice under municipal la/,' to pull down buik- 
Tng— 1 enaiits challenging validity of municipal law 
under Art. 19 (1) (fj - Applicabili'y of Art. 19 (1) (f) 
and Art. oL — (Nlunicipalities - Bombay Municipal 
Corporation Act (3 of ISSS), .Ss. 354. 60 (1) (c -Con- 
titutional validity of S. 354). Sec Ibid. Art. i9(l)(f). 
A 1 R 1959 Bom 332. 


Art. 31 — Scepe— Tenancy Laws- Ilombav Te- 
nancy and \gricii!tiiral Land.s Act (G7 of 19*4S) as 
amended bv Act ( I ;j of l95o), Ss. 32 to 32-13 
tArtijlcol \ is an exception to .Art. 31 and even if it 
be assume 1 that, the provisions iG'ating to uxtinction 
of the landlord’s interes* in land are not protected l)y 
b (1) of Art. 31, they are protected from the oper.i. 
■ion of cl. (2) hy cl. I. fa) of Art 31A — Fd.l 50 Bom 
L R C16 : A I R 1957 Bom 252 (DB). 

^'Overruled on another point in AIR 1059 S C -159.] 

-Art. 31 — State^ claiming to be owner of land in 
possession of petitioner and giving notice to quit — 
^rt. ol not applicable —.Art. 31 relates to compulsory 
aerjuisition ol piuperty by the State and lavs down 

Art. 10 (1) (f)'. AIK 

19o0 Lai 43 i . 
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—Art. 31. Sch. 7. List 1. Entry 33 and Sch. 7. 
List 2, Entry 3S— Scope, 

Article 31 itself contemplates the evistence of the 
requisite powers in the legislature of the country to 
pass laws authorising deprivation of property and 
such pov^cr cannot be limited by reference to Entry 33 
of List I or Entry 36 of List 2. A I R 1052 S C 252* 
AIR 1052 S C 50, Re!, on ; A I R 1951 S C 41, Ref to’ 
A r li 1953 Cal 095 (G95) (Pt B) {Pr S). 

Art. 31 — Tenancy Laws — Bombay fSaurashtra 

Area) Aghrit I'enure and Ujaras Abolition Act (Bom 
65 of 1959) S. 4 \'alidity of Act - It falls within 
scope of Art. 31 .A — It cannot l)e challeri' cd on 
grounds covered by Ait.^. 14 and 31 — The '*Act is 
valid. .See Ibid. .\rt. 31 A. A I R 19G2 Cuj 297 (DB). 

— — Art. 31— Municipalities — Bombay District Muni- 
cipal Act (3 of iOOl), S. 00 (o) — Constitutional validity 
—If violates Art 10 (1) (f) and Art 31 of the Consti- 
tution. See Municipalitics-Rombay District Munici- 
palities Act (3 ol 1901). S. 00 (5). A I R 19G2 Gni 25 
( I^ B) • 

Art. 31 (1) — Invasion of fundamental right by 

e\ecutive-l)uty of Court— See Ibid, Art ‘'’•''6 A 1 R 
1953 Him Pra 57. ■ -w n 

Arts 31 and 31-A — Landlord’s rights extin- 

gu)>lied for agrarian reforms — Seetion protected by 
Art. 31-A — Impeachment under Arts. 14, 19 or 31 not 
pvi-niiUed. See Tenancy Laws — .Malabar Tenancy 
Act (14 of 1053), S. 50. 1900 Kcr L T 1224. ^ 

Art. 31-'I'cnancy f/iws— P. Abolition of Pro- 
prietary Rights (Estates, Mahals. Alienated Lands! 
Act, }050 (1 of iOoI \ ali.iity — Art.3lB expressly 
saves the Act being held lo be void on ground that it 
IS inconsistent with or takes away or abridges any of 
t ic fundamLmtal rights conferred by the provision of 
1 art III within which Art. 31 falls. 1957 MrC''7l 


Art. 31 — W’csl Bengal Food Grains (Intensive (Pr 2G) (DB). 


Alts. 31 and 31-A — In. mi, its concept and effect 

— Assessment does not amount to resumption — Act 
whether colourable l?gisiation -Act thoug'h inconMs 
tent with righb under .\rt. 14 or 19 or 31 it 's saved 
by Art. 31 A - .\ct is not invalid. See Madras laam 
(As cssment) Act (40 of 1956 ,l a IK 19G4 Mad 90 

——Art ;31— Scope — Settlement of certain tribe in a 
village under private agreement Order of S D O 
asking them to move awa> under threat of prosecu- 

T covered by Ss. 60 to 

64 of Hill Peoples Regulation and infringing rights 
under Arts 10 ( 1 ) (f) and 01 - Inlerferenei with ad 

inimstrative order — Jurisdiction of High Court 9 
Lvea il writ of certiorari r, Hashing the order cannot 
be passed, writ o. mandamus can he is.sued by High 
f.jurt compelling the authority to act ia accordanen 
with law. Sec Ibid, Art. 226. AIR 19G] Ma37pur SL 

a— .•\rts. 31, M, 19 (1) (f), ScL. \ H List 11 
1 iiUies IS, - Romhay S.iranjjms, Jahagirs and 

Other Inams of Political Nature Resumption Rules 
19,o2 - lU.lM a.e not ultra vde.s - 1 he Saranjamdars 
has;.- no such proprietary right in the Saranjams as to 

entitle them to claim protection under A-t 19 or 31 

See Barnhay Saranjams, Jahagirs and Other Inams of 
roliticnl Nature Resumption RuLw, lOS** nonai o 
My.s L J 1G4 (LB), “ ^ 

— .Uts. 3] .and 19 -From the e.vamination of Art. 19 
(1) , D read with o thereof and Art 31 clauses (1) (£1 
and t3) It IS clear that no property can he acquired or 
taken po.s.se.ssion of, nor any re.stnint, reasonable ol 
otherwise, imposed on tlie proprietary right of a^^J 
permn inthe interest of anv indivibin! r^r i- • i 

= A I If iy23>ar'lc"o ‘(ITirStt 


Crder, 1952, is intra vires Art. 31. 
-A I R 19o4 Cal 97. 


Alt. 31 - Running of parallel buses by State on 
route,s for which private transport compamef bo?d 
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permits— Neither Art. 19 nor Art. 31 comes into play. 
See Ibid, Art. 19 (1) (g). AIR 1956 Pcpsu 3. 

Arts. 31, 19 and 226 — Conduct acquiescing in 
order of Government— Order challenged to be ultra 
vires on ground of contravention of fundamental 
right—VVaiver of fundamental right— (Evidence .Act 
(1872), S. 115). . 

Where a petitioner under Art. 220 alleged that 
certain Goverument orders are illegal and ultra vires 
being ialringements of his fundameLtal right and 
being in contravention of Art. 3', his conduct in 
acquiescing in the orders and the requisitioning there- 
under and not questioning their Ifgality for a year 
has to be considered. It does not, however, mean 
that because of his conduct he is estoppel from ques- 
tioning the legality of the order. But his conduct has 
very important bearing on the question whether he 

should be allowed to h we the matter decided in his 
petition under Art. 220. After all, when a valuable 
right is guaranteed to a person either by the constitu- 
tion or by some other law. it is ordinarily open to 
him to waive that right, unless there be an express or 
implied provision to the contrary. ILR(1952) Patiala 
482 : A 1 R 1953 Pepsu 9 (11) (Pt A) (Pr 7). 

.Vris. 31 and 31-A — Punjab Security of Land 

Tenures Act f 10 of 1953), S. 19E (added by Punjab 
Act 14 of 1962) — Pepsu Tenancy and Agricultural 
Lands Act (13 of 1955), S. 32.KK (added by Pepsu 
Act 16 of 1962)— Constitutional validity — Impugned 
sections are a measure of agrarian reform within 
ambit of Art. 31 A and are saved from attack for 
violation of .Arts. 14, 19 and 31. See Tenancy Laws— 
Punlab Security of Land Tenures Act (10 of 1&53), 
S. 19- E. A I R 1963 Punj 319 (DB). 

• Art. 31 — East Punjab Holdings (Consolidation 

and Prevention of Fragmentation) Act (50 of 1P4S), 
S. 36 — .Amendment of S. 36 by Punjab Act 20 of 
1953 — Amending Act not reserved for assent by Presi- 
dent but subsequent amending Acts removed for and 
assented to by President - Effect of such assent on 
validity of S. 30— Art. 3!-A (1) is attracted - S. 30 of 
the Punjab .Act is not void. See Ibid, Art. 3UA. A f R 
1963 Punj 255 (FB). 

Art. 31- Conditions for applicability of Article. 

In order to bring a case within Art. 31, Constitu- 
tion of India, the following conditions must be 
satisfied :-(a) the impugtied legislation musfauthor so 
the taking possession of or the acquisition of pro- 
perty; (b) the property mu t be capa ale of possession 
or acquisition; (c) the acquisition or taking pos'cssion 
of property must be for public purposes; and (d) the 
acquisition or the taking possession of property must 
be without paying or providing for compensation. 
1952-22 Com Cas (Ins) 33 : ILR (1052) Punj 11: AIR 
1952 Punj 9 (15) (Pt C) (Pr 29) (DB). 


of estates by the Act, the argument that the retro^ 
^ctive operation aEects Art. 31 cannot hold water. 
See Tenancy Laws— Tripura Land Revenue and 
Land Reforms Act (43 of 1900), S. 123, AIR 1963^ 
Tiipura 1. 


2 (a). Articles 31 and 19, compared* 

• 31 (1)— Article 19 applies both to concrete' 
and abstract rights of property — Such construction 
given to Art. 19 ( 1) (f) does not make Art 31 (1) otiose. 
See Ibid, Art. 19 (1) (f). AIR 1963 S C 864. 

• Am. 31 (l)and 19(1)— Scope-Art. 31 (l)does- 

■I960”s ctoSO?' ^ ^ ^ 

— Art. 31-Arts 19 (1) (f) and 31 deal with 
diiterent subjects and cover different fields. There is 

no overlapping See Ibid, Art. 19 (1) (f). AIR 1955 
S C 41, 


^rt. 31 — Scope of Arts. 19 and 51. See Ibid, 
Art 19. AIR 1954 S C 119. 

, Arts. 31 (1) and 19 (1) — Whether mutually ev- 
clusive. See Ibid, Art. 19 (1). AIR 1962 aH 521 

(DB), 

between Art 31 and 
Am 19 (1) (f). See Ibid, Art. 19 (1) (f). A I R 1958 Alf 


- .Aris,3l(l) and 19 ( 1 ) (f) — Difference between — 
lersop acquiring rights of occupant before order 
cancelling patta— Applicability of Art. 19 (1) (f). See 
Constitution of India, Art. 19(1) (f). AIR 1955 (N UC> 
Bhopal 1784. 


Art. 31 — Deprivation of property — Article 
applicable is Art. 31 and not Art. 19 (1) (f). See Ibid, 
Art, 19 (1) (f). air 1955 Bom 220 (FB). 

“ Art. 31 (1) -Scope of— Article.31 (1) and (2) must 
be read in cot junction with Art. 19 (l)(f). See Ibid, 
Art. 19 (1) (I), air 1951 Bom 440 (DB). 


Art. 31 (2) and (2-A) — West Bengal Land Requisi- 
tion and Acquisition Act (2 of 19-18) — Constitu- 
tionahty “ Kct cannot be held to be ultra vires of 
Art. 19 ( l) (f) of the Constitution — Art 31 (2) read 
with .\rt. 31 (2- A) exclutles op?ration of Art. 19 (L> 
(i). See West Bengal Land Requisition aud Acquisition 
Act (2 of 1948). AIR 1962 Cal 269. 

19(l)(g)-Scope-Articlel^> 
(l)(t)and(g) on the one hand and Article 31 on 

deal with different subjects and cover 
different fields— They are mutually exclusive — If 
Art. 31 applies, Art 19 cannot he invoked. Paschin 
Banga Malbahi Cycle Mazdoor Union v. Commr. of 
Police, Calcutta. 65 Cal W N 213: AIR 1961 Cal 
125(133-144) (Pt L) (Pis 27, 77) (SB). 


Alt, 31— W liere property is acquired by the State, 
Art. 31 and not Art. 19 applies. See IbiJ, .Art. 19 
(l)lf). AIR 1959 Cal 402. 


—Arts. 31 and 19 -Applicability— Articles have no 
application to a case, where there is no question 
that any fundamental right of the applicant is taken 
away or the aopHcant is being deprived of any pro- 
perty. 1956 Raj L W 50 I ILR (1935) 5 Raj 324i AIR 
1955 Raj 166 (167) (Pt D) (Pr 7) (DB). 

— Arts.3land 3I.A— Tenancy Laws— Tripura Land 
Revenue and Land Reforms Act (43 of 1960), Chap. XI 
and S. 134 (1) — Violation of Arts. 14, 19 and 31 of 
Constitution cannot be urged in view of Art. 31-A. 
See Tenincy Laws— Tripura Land Revenue and 
Land Reforms .Act (43 of i960). Chap. XI. AIR 1963 
Tripura 1. 

... ... Arts. 31 and 31-A — Tenancy Laws — Tripura 

Land Revenue and Land Peformh Act (43 of 1900), 
Ss. 123, 167— Cannot be challtnged on ground that 
they are made retrospe.tive so as to operate from 
date of Bill— As Art. 31. .A applies to the acquisition 


|“Ait. 31— Applicability — Act dealing with pro- 
prietary right — Test of validity— If a pie^e of legis- 
lation directly deals with a proprietary right it would 
be valid if it conforms to Art. 31- Its constitutional 
validity need not be further tested by a reference to 
Art. 19 (1). See Ibid. Art. 19. AIR 1954 Cal 248 (DB)- 

[Reversed on another point in AIR 1961 S C 10.] 

-—Arts. 31 and 19— Scope — A Legislative enactment 
empowering Government to acquire properly of a 
citizen compulsorily for public purp )se attracts 
Art. 3 1 and not Art. 19. Wliere it is a composite piece 
of legi.slation the Court has to distinguish that part 
of it which deals with acquisition from the rest, 57 

CalW S 397 i AIR 1953 Cal 548 (553) (Pt V) 
(Pr 28). 

1 — Arts. 31 and 19— Legislation dealing with acqui- 
sition of property — If should satisfy requirements of 
both articles. 
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Legislation dealing with acquisition or taking 
possession of property need not satisfy the require- 
ments of both Art. 31 and also Art. 19 (5) ot the 
Constitution. If the legislation is not directly in 
respect of any of the subjects mentioned in Ait. 19 
but as a result of the operatioa of other legislation 
any rights guaranteed by the sub-clauses in Art. 19 
(1) are abridged the question of the application of 
Art. 19 does not arise. The contents and subject- 
matters of Arts. l9 and 31 are not the same and they 
proceed to deal with the rights covered by their 
respective words from totally different angles. Art. 19 
should be read as a separate complete article. 35 Cal 
W N 463 : AIR 1951 Cal 97 (99, 100) (Pt D (Pr 10). 

Art. 31 — If there has been expropriation of pro- 
perty either under Cl. (1) or Cl. (2) of Art. 31. (lie 
question of enforcement of the fundamental right 
under Art 19 (1) (1) does not arise. See Ibi J, Art. 19 
(l)(f). AIR 1953 Kim Pra 95, 


Art. 3' — ll>deraba/! Jagirclars Debt .\diujtinent 

Act (12 of 1952)— Validity. 

Every curtailment of right d >f‘s' not amount to its 
deprivation. Arts. 19 ( 1 ) (f) and 3 ' deal with dilFcrent 
.subjects. The former read with C,l. (5) I>o-tnI,ltc^ the 
exister.ee of properts ; ollurwi.se the re tsonable redriu 
tions contemplated by Cl. (5) could not fi-- brought 
into play; whereas if there l)e sub.vtanlull v taal 
deprivation of prop. rt) , Alt 31 becomes applicable. 
Where the property of tfie decree-lu ldt r.s has not 
been entirely taken awjy, f.o question of the txerci'-c 
of the right of eniiiient doin nn ari'^e^. 

3 he impugned Act cannot lie d;ct.ir-:’d void on the 
ground that ihj deer, r-holder is deprive! tjf t.he 
fruits of his decree whicdi is his property without anv 

compensation. AtU 19.55 S C 4 I , Poll. | I. h (195-';) 

llycl r>10 1 Aia 1955 Ilyd 194 i2()()) (I t C) (i'r 25) 

( IJ H ) . 


Arts. 31 and 19 (1) (f) ~ Scope - Per Oarnai 
IfasanJ. .Art. I9(l)(liis not re^tricteil to ibdrac 
rights and capacity of citi/.en to acfjiiire, lu hl am 
dispose of propertv — It also applies to concrete 
nghts-l er Ansan f (Contra). - Art.]'/ relao s r< 
status ol citi/ n — Rights of private [)ropeitv are ccal; 


A I R 195 


with hy Art. 'll, I I, 1 { (|<) 55 ) Hyd ):| 

Hyd 02 (91) (I't D) (pr 39). 

.Arts'. 31, 19 (l)(f) I. .liter .Article a|)plies h 

cases where (iropett) has not heen taken away unde 

Madh B 23() ;DB). 


f- — Arts. 31 and 19 — Distinction — Both cover 
different grounds - Art. 31(1) has to be read with 
Clause (2) of the .same Article. See Ibid, Art. 19 
AfR 1955 Nag 225 (FB). 


Arts. 31, 19 Scope of — Rights over property 
terred by Art. 19 are subject to Art. 31. iee 
Art. 19. AIR 1955 N U C (Nag) 1341, 


con- 

Ibid, 


Arts. 31, 19 ( i ) (f) and 19(5) — fl.ive no applica- 
tion ^o a case of total and complete deprivation nt 
property. The test of constitutional validity in such 
a case is Art. 31 . See Land Acijaisition Act (1894), 
S. 4. AIR 1958 Pat 1.S3. 


Art. 31 — C.omplete d*=pi ivation of property — 
•Vit. 3! applies to i ca'.e where there is complete and 
totjl deprivation of property and Art. 19 (1) (fj 

(ioe.s 

not apply to such a case. Hence Bihar Koshi Areai 
(Restoration of Lands to Raiyats) Act (.':0 of 1951) 
does not V iolafe the guaiantte under Art. 19(hRd 

195() If L J R TOO j I L fi .35 l*at 847 : A f R 1957 Pat 
44 (51) (Pt I) (Pr 20) (OB). 


• — Arl.s. 31 and 19 (1) (1) - Article 31 cannot be 
rfakl as an exception to the fundamental rights as 
declared in .\rt. 19 ( 1) (f). S.e ionl, Art. I9(i)(f) 
AIR 1950 Pat 392 (SR). ' ^ 


Arts 31 and 19 — Scope — While Art. 19 ( A (f> 
speaks of general rights of a citizen to acquire, hold 
and dispme of p.opcrty. Art. 31 deals with the 
^,0^*01*30 rights of a {xuson (whtttn r i citizenornof 
in tlie prop-' ty that he ovvns. See Ibid, \tt 19rl)if/ 
AfR 1956 Pepsu 5^. ' ^ Hh 


U here the property has been lawfully acquired ir> 
tlie terms of Ait. 31 then it can he of no avail to 
contend that the right guar.inleed by Art. 19 i\) qv 
must all ihe ^ame remain inviolable. I L ft /MiTi/s 
Patiala 205 i AIR 1955 Pepsu 148 (152) (Id p) (Pr 12^ 


i cc li S A I 


an en.-tineit deprives person of a right itnnr.n 

do rc,.rcc-,.l as ,!u. law restri. t.^us upon he 

eni .yment of th.it right. I f. R (19541 Patiali aaa . 
AIR I9.>3 Pepsu i(il (167) (pt B) (Pr 17) (DB). 

Overruled o.i anothir pi>i jt in .\fli ^ p; 22~*] 

i'ML (f) -l)i''tji,cli on between — 
Article, do not overlap-:>UtIter under both of them 
cannot be taken at same lime. See Ibid, \rt 19 (P 

(f). AIR 1955 Trav.Co 227 (FB). • ^rc-iML 


Arts. 31 (2) and 19 (1) (fi — Property deprivi 
under Alt 31(2)- \rticle i9 (1 ) (f) does not app 
in .such case -- Rigid given to tenai t under S. 9 
Madras Act 3 of 1922 — Deprivation of landlord 
nght to possession — (Tenancy Laws — Madras Ci 
Tenants Protection Ar-f (3 of 1922) (as amended f 
Madras Act 19 of 1955b Ss. 3 and 9). See Ibi 
Art. 19(l)i,f). air I960 Mad lUS. 

— -Art. 31— Section 3 (8) of .Madras Buildings (Lea 
and Uerjt Control) Act (25 of 1949) (as amended f 
Madras Act 8 of 195 1 ) — Section does not infrinj 
Art. 19 (1) (!) of Coustitiitioii — The subject-matter i 
requisition directly cornts under Art. 31 which e 

cilices the general \U. 19. See Hoimes and Rents - 

(LeuM* and Rent Control) , a ct (' 
01 19498 8.3(8). AIR 1953 Mad 257. 

- Arts. 31 (2) and 19 { 1) (f ) -Article 10 (1) (f) mu 

be lead subject to A.t 31(2) and where there 

valid acquisition under that article there i< no pn 

a' » mTT''"'* of which the n-ghts conferred und. 

iifcV j w " ' *LR (1952) Ma 

.^2 I 1952-2 Mad L J 298 ; 1952 .Mad W N f 77 : (i 


3. Clause (1) — General, 

(a) Clauses (I) and (2)— Correlation. 

(b) Authority of law. 

See also fhid, Note 5 (a). 

(c) Protection only against State action. 

(d) Deprivation. 

(e) Who can enforce right. 

(f) Duty of Court. 

(ii) “Person”. 


# 


to rr — CovtTiiirent agitcinir 

<> grant necessary .sanction to transfer of cerlam coif 
bearing arta^ to certain persons subject to com itio, 
ha they paid enhanced rate of ro>alty - Conte 

w« not unaiised would not afford any^uie of 
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action to such persons against Government — What 
they paid to the Government was realisable under 
the terms o[ the contract which was not vitiated — 
The fact that the persons might have struck a hard 
bargain could not be brought under the prohibition 
of Art. 31(1) of Constitution* even assuming that the 
Constitution applied to the transaction in question 
entered into in 1949. M/s M. Hassanfi 6c Sons v. 
State of M. P., (19G3) Supp 2 S C R 235 j 1963 Mah 
LJ 726: 196^ MPL] 734: AIR 1965 S C 470 
.472, 473) (Pt C) (Prs 10, 11). 

® Art. 31 \ alidily of Drugs and Magic 

Remedies (Oojectionable Advertisements) Act (1954). 
S. S — Contravenes Arts. 21 6c 31 of the Constitution 
— Held invalid. See Drugs and Magic Remedies 
(Objectionable Advertisements) Act (1954), S. S. I960 
Cri L J 735 : AJR 1960 S C 554. 

• Art. 31 (1) — Unregistered document granting 

petitioner right to cut trees in forest _ Subsequent 

vesting of forest in State — Petitioner stopped from 

cutting trees -Fundamental right not infringed. See 
Ibid. Art. 32. AIR 1958 S C 532. 

• Art. 31 (D— Contract to grant licenses to catch 

fish in lake in Estate-Subsequent vesting of eitate in 
State -State refusing to recognise contract— No ques- 
tion of infringement of fundamental rights under 
Art. 19 (1) (f) and Art. 31 (1) arises. See Ibid, Art. 19 
U)(f). AIR 1956 SC 17. 

Art. 31— S. 0, Electricity Act, does not create any 

option; it merely regulates procedure and manner of 
eiercise of option— S. 6 merely empowered the State 
Electricity Board to exercise already existing option 
and not placed any burden or restriction on right of 
licensee— Held, S. 6 did not violate Arts. 14 or 19 
(1) (f) or 31, and was not invalid. 1965 All L J 187. 

— Art. 31 — Scope — Right to obtain mining lease, 
is not a fundamental right either under Art 19 (1) (f) 
or under Art. 31— Further Art. 31 has no application 
where the State Government is not acquiring the 
alleged right of the petitioner to obtain the lease 
See Ibid, Art, 19 (1) (f). AIR 1958 All 621 (DB). 

Arts. 31, 19— West Bengal Closing of Canals Act 

(2 of 1959) — Validity - Art. 31 (1) does not afford 
protection against legislative expropriation — Sub- 
stantial abridgement of right of ownership — No 
compensation payable under Ait. 31 Closing of 
canals for considerations of health and growth of 
city of Calcutta — Action of Government is saved 
under Art 19 (5), (0)— West Bengal Closing of Canals 
Act is valid. AIR 1964 Cal 45 (47) (Prs 11, 12). 


•Art. 31 (D— Scope of. 

Clause (1) of Art. 31 only contains a declaration of 
the lundimental rights in a negative form, namely, 
that no person shall be deprived of his property 
save by authority of law. In other words, this clause 
implies that a person may be deprived of his pro- 
perty, provided he is so deprived bv authority of 
law. Article 31 (1) by itself in no way helps the 
petitioner. Jt is only if he shows that the legislation 
in question is otherwise invalid, that he can question 
the constitutionality of the Act on the ground that 
the Act infringes the provisions of Art. 31 (1). AIR 
1952 xMadh B 181 (186) (Ft B) (Pr 9) (DB). 

—Art. 3 1 (1)— Scope— Search warrant— Failure to 
record grounds of belief - Effect — It renders the 
warrant illegal. See Arms Act (1878), S. 25. AIR 
1957 Orissa 130 (DB). 


- — Art. 31— Orissa Court of Wards Act (26 of 1947), 
S. 10 (f) — Validity — Depriving the proprietor 'tem- 
porarily of his management of the property for the 
professed purpose of benefiting the very proprietor 
standing by itself, falls neither within sub- Art. (1) or 
sub Art. (2) of Art. 31. IL8 (1952) Cut 529 i AIR 
1953 Orissa 121 (138, 139) (Pt O) (Pr 31) (DB). 

Art. 31 — Person in occupation of land and his 
name entered in revenue papers — Sub-Divisional 
Officer cannot restrain person from cultivating or 
^js^sferring same — He must take legil proceMings 
if he considers such person’s title or possession 

illegal. Seelbid, Art. 226. AIR 1964 Raj 75 (DB). 


3 (a). Clauses (1) and (2)— Correlation. 

• Art. 31 (1) — Scope of Arts. 31 (1) and 31 (2)— 

They are not mutually exclusive — Effect of enact- 
meat of Art 31 (2A). See Bombay Labour Welfare 
Fund Act (40 of 1953), S. 3 U). AIR 1958 SC 328. 


• Art. 31 (1) and (2)— Scope. 

Clauses (1) and (2) of Article 31 are not mutually 
exclusive in scope but should be read together as 
dealing with the same subject, namely, the protection 
of the right to property by means of limitations on 
the State’s powers, the deprivation contemplated in 
clause (1) being no other than acquisition or taking 
possession of the property referred to in clause (2). 
AIR 1934 SC 92 and AIR 1954 SC 119, Re!, on. 
Sighir Ahmad v. State of U. P., 1954 S CJ819: 
(1954) 2 Mad L J 622 : 1954 SC A 1218: 1955 
All W R 23 : 68 Mad L W 8 : 1955 All L J 38 i 
1955 SCR 707 ; AIR 1954 S C 728 (740) (Pt I) 
(Pr 25). 

• Art. 31 (l)and (2)-Scope. 


Art. 31 (1)— Scope. 

What Art. 31(1) of the Constitution requires is 
not so much that the Act should be enacted for 
public purposes as that it should make provision 
for acquisition of property for such purposes. (’56) 
60 Cal W N 962. ' 

Art. 31 (1)"“ S. 4 of West Bengal Land Development 

and Planning Act (1948) does not contravene Article 
31 (1). 92 Cal L J 279 : AIR 1953 Cal 704 (DB). 


m Art. 31 (1) — (Hyderabad) Wali-uTDauU 

Succession (Decision of Disputes) Act (Hyderabad Ac 
(16 of 1950), S. 2 (1) — Act if ultra vires - Act take- 
away the property of person in contravention oJ 

Art. 31. See (Hyderabad) Wali-ud-Daula Successior 
(Decision of Disputes) Act (Hyd. Act 16 of 1950) 
S. 2(1). AIR 1951 Hyd 1 (FB). 

Art. 31(1) “What Art. 31(1) aims at is thai 

no person shall be deprived of his property by an) 
executive act or fiat — Unauthorised eale of properh 
by Collector “ Deprivation of property. See Ibid 
Act. 19 (1) (f). AIR 1954 Kutch 11. 


(Per Majority, S. R. Das J,. Contra.) - The American 
doctrine of police power as a distinct and specific 
legislative power is not recognised in our Constitu- 
tion and it is therefore contrary to scheme of the 
Constitution to say that cl. (1) of Art 31 must be 
read in positive terms and understood as conferring 
police power on the Legislature in relati m to rights 
of property. It is the Legislature alone that can 
interpose and compel the individual to part with 
his property . It is this limitation which the framers 
of our Constitution have embodied in cl. (1) of Art. 
31 which is thus designed to protect the rights to ' 
property against deprivation by the State acting 
through its executive organ, the Government. Cl (2) 
imposes two further limitations on the Legislature 
iJself. It is prohibited from making a law autho- 
rising expropriation except for public purposes and 
on payment of compensation for the injury sustained 
by the owner. These important limitations on the 
power of the State, acting through the executive and 
legislative organs, to take away private property are 
designed to protect the owner against arbitrary de- 
privation of the property. Cls. (1) and (2) of Art. 31 
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3re not mutually exclusive in scope and con- 
tent, but should be read together and understood as 

dealing with the same subject namely, the pro>e- 
cution or the right to property by means of the 
limitations on the State power referred to above, the 
deprivation contemplated in cL (1) being no other 
than the acquisition or taking possession of pro- 

J.’s view in AIH 

1951 S C 41, Dissented from. 

correct to say that 
CIS. (2) to (6) of Alt. 19 recognise the police power 

ot the State in that they permit it to make laws 
imposing restrictions on the seven rights ol the citi- 
zens and that tliey at the same time regulate that 
power by placing limitations upon it by refjuiring 
vfiat the restrictions which may be imposed nuist be 
reasonable and that the State’s police power is fur- 
ther saved by Art. 31 (5) (b) and that the police 
power having been recognised and provided for in 
Art. 19 and Art. 31 (5) (b) theri? is no :iecf*ssity tf> 

read Art. 31 ( 1 ) as concerned with the State's police 
power at all. State of Wed Rengal v. Snbodh Gopal 

‘clnu ^ J ^ C A : 1954 

S C J 127 : \IIt 

19o4 S C92 (90, 97, 9S,99, lOS, i]7)(l't D , I’rs 10, 

iz, J4, lo, 4o, Oo), 

-Art. .31 (2) — Scope — Clause. (P ,,nd f2' are 

MaKa^niiw 

-Art* 31 (1) and (2) — Scope — Cis. a -md 2 an' 

mutually exc n.sive - Wdid law in Cl. IJ- Meanii..' 

Art. 19(11 (f) and not .s.ivwi l)v 
Art. 19 (:a) is not valid law - .M. )>. Abolition of Cash 
C>rants Act ad of 19fi3)-\-aIidi(y-Cl. (I) of Art. d. 

<^'b(2’-Act is repugnant to 

- f \'V i!w\" Prepertv in violation 

;'i Art. J ) (!' J)and is not ^aved ()>• .\rt. 19 (5 - Act. 

!ii'} supported on ground of a “I’liblic pnrpovf'’ 

-i'lia’er ^ i^-eo SC -i.st,. roii; \ j n 

L Madh.PraTT (^2. S3. 

S4, So) (I t C) (Prs 9. 10. 11, 12, 13, 19) (DU). 

— ^Art. 31 ( 1 ) and(2)-Scope. 

Clause*! C of Art.- 31 must have reference to de- 
privation of property otherwise than by ac(,uisitiou 
orby Uking possession for compensation. The .\ct, 

It does for a general acquisition of pro- 
perty of a particular kind, for compensation to be 
determined in accordance with certain rules laid 
down therem. comes within the purview of Cl. (2) 
and not Cl. AIU 1955 NUC (Nag) 1341. 


• .\rt. 31 (1) and (2) — Scope, 

It would be wrong to say that Cl. (1) of Art. 5L 
must be read in positive terms and understood as con- 
leinng police power on the legislature in relation to 
rights to property. Even Cl. (1) of Art. 31 is designed 
o protect the rights to property against deprivation 
b> the State acting through its executive organ and 
U. (- imposes two further limitations on the legisla- 
ture Itself 3 he legislature is prohibited from making 
a law authorising expropriation except for public pur! 
poses and on payment of compensation for the injury 
Mistairjed by the owner. Clauses (1) and (2) are not 
/ exclusive in scope and content and should 
together and understood to have dealing 
-if-lir yibject, namely, the prosecution of the 

AI limitation on the State power. 

33 P.t C90^‘ 1 i n in« 'i' ^ ^ J R 513 : I L H 

(SB) ^ 6.)0 .Ain 1955 Tat 1 (13, 14) (Pt F*) (Pr 7) 


Art. 31 (1) and (2)— Scope. 

n ade to lo,e i„s property, either teoiporarily or 
[Vol. 4.' Fn. D. 17 . 
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‘J'" without compensation, except 
by the authorRy of law, while Cl. (2) deals with 
particular kinds of deprivations. The statute law 
Hinder which a person can be deprived of his property 

.Overruled on another point in AU\ 1963 S C 222 ] 

~ Art. 31 (I) and (2) — Construction — Imoortatinri 
of expressions from foreign constitution. 

The fiidian Couvtitution being elabor.iteand writte- 

while construing Art. 31 (1) and (2) it is best to 00,1; 
to the plain meaning of words used in it without im 
porting unnecessarily expressions like “police power’’ 
and;‘ennment domain”. Looking therefore 7 f> « 
woras of the two articles, it is cl^ear that Art 31 (M 
IS wider in its application than Art. 31 (2);and there 
may be deprivation of a person’s property without 
there being acquisition or taking possession bv ih 
Mate Ufjat Article '1 (D has Vovi Jed 7he2fore 

^ that if a person is deprived of his property withort 

he State acgnirrng it or f.iking posses.sjon of it hv 

S ( n. Rel 0,1. I revisions of S. 133 of the Code of 
nniinal i rocedure provide for destruction <»£ 
pr.rpcrty in cert ain circMimstances bv order of a 
Irate, lai siach aa f.aMS the owner is deprived of th > 
property hot is not entith-d to any comneais atinn\, I 

4 r't ‘‘"I'nt "/o'7i would he protected under 

Art. st (t|. for the deprivation is bv authority nf t^ 

195.i Raj r. W 1^.1 : iLH (1952) 2 ^^951 UR 
haj 7S (31,32) (Ft C) (Prs 12, 14) Dli’ 

3 (b). \utIiority of law. 

See al.^o Il>id, Note 5 (a). 

O — \rt. :! 1 — Caenir il Civil Service. (Clas.silicution 

Cnnta-ol .and Appeal) linlev(I.)5:), R. jo ,_Consfi”u 

lo.ae. Mlul'ty .\s all the attacks On the validity of 
L. 1-. (•]) lad, the furtlur attack on the Hide on th.^ 
basis of Art. ,31 (I) of the Constitution also neccssarilv 
fails for, whatever deprivation of property mav resnb 
from JL J2 (-1) would be by authority of law fhf:. I 

“"'i authority of law' — 

Difference between this expression and expression 

law in force at the time' used i,, Art. 20 ( 1 ) - 
ication issued under prior invalid Act - I , validT 
. 0.1 by suh.serpient valid Act - Subsequent \7crm 
taming provisions operating rctrosnectivriv s. i 
quent Act satisfies provision of Art.^f (1) ^ 

The .Madras Electricity Supply Uoderi-Ain 
qiiisition) Act (29 of 1954) is retr’ospectiv r 7 
tion and S, 21 thereof has been en^ted for 
pose of retrospectivelv validating actions t ikon ^ 
the ..ovisions of the earlier iavM?d ‘7 1 fs'^E ecif 

19.19). It. therefore, follows by7e verv retrLn \-^^ 

operation of the relevant provisionrth^at 

when the notification under the nrir7 

w-as issued, these luovisionrof 1 e'^Act < f 19^4 

in existence. The expression ‘ 7 ?,? V - 

in both the parts of Art 20 (11 of thn 

It indicates ?hat even if lavv i'^T^aeted^' 

any f^ei:»si iture retrospectively , iN rctrosn.rf n ^ ^ 

tion will be controlled by Art. "^0 (1) A ^ 

at the time" postidates actual aeb, I 
of the law at the relevant time and thq2 

retrospective application ^ anv uh 

Article 31 (1), on the other hand does no 'use 
pres.sion ‘law in force at the time’- if rt>« i ^ 

authority of law' and so if T hk’ ‘by 

by the Legislature is retrospective 

would satisfy the requir^^onr^of VrCs^^rand 
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would validate the notification issued under the prior 
Act. Hence, it is not correct to contend that the 
said notification is invalid for the reason that at the 
time when it was issued there was no law by whose 
authority it could be sustained. West Ramnad Elec- 
tric Distribution Co., Ltd. v. State of Madras, (1964) 

1 S C J 484 : (1964) 1 Mad L J (S C) 126 i (1964) 1 
Andh W R (8 C) 126 : (1963) 2 S C R 141 i (1963) 2 
S C A 422 I A I R 1962 S C 1753 (1759, 1760) (Ft B) 
(Prs 13. 14). 

• Art. 31.(l)““Scope— If deals with police power. 

Article 31 (1) does not deal with police power. The 
plain meaning of the clear words used in Art 31 (1) 
enables the State to discharge its functions in the 
interest of social and public wellare which the 
State in America can do in exercise of police power. 
The limitation on the power of the State to make a 
law depriving a person of his property is found in 
the word ‘law*. The law made can be sustained 
only if it imposes reasonable restrictions in the in- 
terest of the general public. Kjchuni v. States of 
Madras and Kerala. 1960 Ker LJ 1077 ; A I R i960 
S C 1080 I 1960 Ker L T (S C) 31 : (1960) 2 S C A 
412 : (1960) 3 S C R 887 : (1961) 2 S C J 443 i A I K 
1960 S C lOSO (1095) (Ft H) (Fr 30). 

• Arts. 31(1), 13 (2), 19(1) (f). (5)-Scope-Law 

depriving person of his property— Validity-Law de- 
priving peison of fundamental rights Validity. 

Under Alt. 31 (1) a person cannot be dtprived of 
his property save by authority of law. The law must 
be a. valid law. Under Ait. 13 (2) a law depriving 
a person of his property cannot take away or abridge 
the right conferred by Part HI of the Constitution. 
Thus the law depriving a peison of his property will 
be invalid if it infringes Art. 19 (1) (1) unless it im- 
poses a reasonable restriction on the person's funda- 
mental right. The State can establish that a law, 
though it purports to deprive a person of his funda- 
mental right, under certain circumstances amounts 
to a reasonable restriction within the meaninc of 
Art. 19 (5). A I R 1960 8 C 430 and AIR 1959 S C 
648 and aIR 1959 S C 149, Rel, on, Kochuni v. States 
of Madras and Kerala, 1930 Ker L J 1077 i (1960) 2 
S C A 412 ; 1960 Ker L T (s C) 31 i (1960) 3 S C R 
887 : (1961) 2 S C J 443 : AIR 196U S C 1080 (1091, 
1092, 1096, 1097) J) (Fis 24, 32, 33). 

• Art. 31, Cl. 9 (a) — Cancellation of licence on 

ground that it has been obtained by fraud— It is rea- 
sonable restricUon —No infringement of fundamental 
light the cancellation being under a valid law. See 
Imp(*rts Control Order (l955), Cl. 9 (a). AIR 1960 
S C 415. 

• Art 31— U. P. Sugarcane (Regulation of Supply 

and Purchase) Act (24 of 1953)— Notification under— 
Notifications dated 27-9-1954 and 9-11-1955— Act^and 
notification, do not infringe fundamental right gua- 
ranteed by Art. 19(1) (1) and (g)and Art. 31— None of the 
petitioners is being deprived of his property, if any, 
save by authority ol law. See Ibid, Art. 19 (l)(f). AIR 
1956 SC 670. 

Art. 31— Illegal seizure of goods in possession of 

petitioner in India, under no authority of law, at 
instance of JacDmu and Kashmir Police — Inlringe- 
ment of fundamental tights -VV rit under Art. 226 
See Ibid, Art. 226. AUl 1954 S C 415. 

Art. 31 — Deprivation of property of insolvent 

under S 2b (2) ol the Provincial Insolvency Act— Not 
hit by Art. 31, Constitution of luoia— S. 28 (2) does 
not contravene Art. ol Cl. (1) in as much as the vesting 
of the property is due to duly enacted piece of legis- 
lation and as such supported by authority of law. 
See Provincial Insolvency Act (1920), S. 28 (2) AIR 
1962 All 256 (DB). 


—Art. 31 — S. 3, Essential Supplies (Temporary 
Powers, Act, 1940 declared as constitutional by 
Supreme Court— It is a declaration of “law” binding 
on High Court— High (Dourt -cannot enter into que^ 
tion of validity of S.3'4), even on grounds not alleged 
before Supreme Court. See Essential Supplies (Tem- 
porary Powers) Act (1946), S. 3 (4). AIR 1955» 
N U C (All) 3594. 

Arts. 31 (1), 265, 300 — Seizure of goods by R&- 

venue Officer, beyond his authority— Seizure is illegal 
and not only irregular— Person from whose custody 
goods are seized is wrongfully deprived of the pro- 
perty, without authority of law* State is not immune 
in respect of such acts of its subordinates. See Ibid, 
Art. 300. AIR 1966 Bom 134* 

■ — -Art. 31 (1) — Restrictions under S. 31A, on land- 
lord’s“right to property are imposed under the law 
and the provision is valid under Art. 31 (1) and 31A. 
(1) (a)— Tenancy Laws — Bombay Tenancy and .Agri- 
cultural Lands Act (67 of 1948), as Amended by Act 
(13 of 1950), S. 31-A. 59 Bom L R 616: AIR 1957 
Bom 252 (263) (Pt E) (Pr 31) (DB). 

[Overruled on another point in AIR 1959 S C 459.1 

- Arts. 31 (1) and 31 (2) — Authority of law — 
Meaning — See West Bengal Land (Requisition and Ac- 
quisition) Act (2 of 1948). AIR 1963 Cal 373. 

““ ' Art. 31 (1) — Infringement of fundamental right^- 

A purchasing a State house from Government — 
Government reserving right (o repurchase it by specifier 
term in sale deed — Notice by Deputy Commissioner 
asking A !o vacate house within a month— A admitted 
^ be in proprietary possession— Action by Deputy 
Commissioner amounts to deprivation of A by the- 
State of his property not by authority of law and 
thus constitutes breach of Art. 31(1). AIR 1931 P C 
248, Rel. on. AIR 1953 Him Pra 57 (58) (PI A) (Pr 7). 

• Art. 31 (1)— Law, meaning of. 

The word “law" in Art. 31 is equivalent to State- 
ncade law mit that law must also be a valid law. AIR 
1950 S C 27, Rel. on. Mahbub Begum v. Hyderabad 
State, AIR 1951 Hyd 1 (10) (Pt F) (Pr 21) (FB). 

• Art. 31— Regulating relations between landlord 
and tenant— J. K. Tenancy Act (2 of 1^80)— Consti- 
tutional valioity — Deprivation ol property by autho- 
rity of law. See Tenancy Laws — J. 6c K. Tenancy Act 
(2 of 1980) (as amended by Act 12 of 1955), S. IS-A. 
AIR 1959 J & K 35 (FB). 

Art. 31~‘Law’ and ‘authority of law’ — Mean- 
ing oL 

The expression ‘authority of law' in Art. 31 (1) of 
the Constitution means the permission under the law 
to do a thing and ‘law* means ‘State made law'. 
W hen Art. Si (1) sa>s 'authority of law’, all that the 
statute should prescribe is an enabling power leaving 
it open to the parties concerned neither of which 
may necessarily be the State, to make their own 
arrangements by way of contract, or a set of rules or 
conditions by one, which arc accepted by the other 
party. 

W'hen a grant of uncultivated forest land called the 
pagras tenancy is made by the Covernnent under 
S. 53 (d), Bhopal Land Revenue and Tenancy Act, 
and the Government cancels the patta for breach or 
conditions in the grant and cflects its right of re-entry 
without going to a civil Court, tliere is no denial of 
the fundamental right of the grantee under Art. 31 (1) 
as the action taken by the Government is under 'autho- 
rity of law' as contemplated by Art 31 (1). 1961 
M P L J 138 : 1960 M P C 570 : i960 Jab L J 1028 i 
AIR 1960 Madh Pra 282 (286) (Pt C) (Pr 14). 

Art. 31 (1)— “By authority of law’’ — Meaning— 

*B> authority of law" means by authority of statute 
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law (obiter). AIR 1950 S C 27, Ref. (1951) 2 F J R 229 i 
64 Mad L W 851 j 1951-2 Mad L J 382 : AIR 1951 
Mad 974 (977, 978) (Ft E) (Pr 10) (DB). 

—Art. 31 (D— Object of. 

The first clause in Art. 31 is meant to guard against 
taking away one’s property arbitrarily or by executive 
action. There must be legal sanction for every act of 
deprivation. ILR (195G) Nag 264 : 1955 Nag L J 668: 
AIR 1956 Nag 50 (52) (Pt C) (Pr 11) (DB). 

Art. 31 (1) — Validity — Cl, 8 (c) does not violate 

Art. 31 (1) — Houses and Rents — C. P. anJ Berar 
House Rent (Ix)ntrol Order 1947, Cl. 8 (c). 


k t * f I seeing lo it that no one steals 
anything from them. If they had themselves sold the 
leaves, they would have incurred exp?nditure only in 
publishing the sale, and in conducting it. To meet 
that expense I per cent, of the sale-money would be 
arnple. For they already had the necessary paid stall 
with them to do this woik. A I R 1936 P C 253 (2). 

1952 \ ind Pra 13, Dissented from. AIR 
19oo \ in Pra 19 (20. 21) (Pt C) (Prs 5, 7). 

j Art. 31 Seizure of goods without authority of 
law. It amounts to infringement of the owner's funda- 
mental rights both under Art. 19 and Art. 31. See 
Ibid, .Art. 19. AIR 1955 \ ind Pra 17. 


If what the landlord suffers under the provisions 
of cl. 8 (c), C. P. and Berar House Rent Control Ordci 
is depri^/ation of property, it is in accordance with 
law, viz . Cl. 8 (c). A law of this kind is not invalid. 
AIR 1951 S C 41 and M P No. 29 of 1951, Foil. 1952 
Nag L J (Notes) 59 (DB). 

Art. 31 — Entry in Appendix IV, East Punfab 

Land Resettlement Manual has no force of law. (196.5) 
67PunLRSG7. 

.Art. 31 (1)— Deprivation of proprietary rights in 

land by State — Stite unable to justify its action on 
the authority of any law — Its orders are liable to be 
struck down without going any furtlier into the 
matter. 67 Pun L R 867 : 196.5 Cur L J 67.). 

Art. 31— Vesting of land which takes place under 

Land Acquisition Act — Necessity oI pO'Ses.sion — 
Order of possession passed by Rnler of Mewar after 
Constitution of Mewar had come into force — Effect 
on rights of subjects— Phe right^ of the plaintiff over 
property in dispute could not be taken away without 
due process of law and mere executive order of the 
Rulers could not amount to due process of law. See 
Land Acquisition Act (1804). S. 6. AIR 1957 Raj 59 
(DB). 

Art. 31 (1)— Deprivation of propeity by c\ccu. 
tive order. 

The making of a grant is a sovereign act of the 
ruler. The gran: can only hs revoked hy a sovereign 
act of the successor to that ruler. The terms of the 
grant could not be varied by an act of the executive 
Government unless it was authorized under any law. 
The order of the Vinihja Pradesh (.overnmcLti 
dated 27th June 1949, was not passed under any laA' 
but was purely an executive order. 

When a power is conlerred and the mode of exer- 
cising it isjprescribcd, it can only be exercised in the 
prescribed manner. 

It is the rule in every civilised country that no one 
can be depriv^ed of his property save by authority of 
law. It was the rule in this country before the pre- 
sent constitution came into forca. The State having 
wrongfully sold the tendu leaves belonging to the 
plaintiffs the latter were entitleil to recov'cr d images. 
They were also entitled to a declaration that they 
had the rights to manage their forests and the inter- 
ference on behalf of the State was illegal and for a 
permanent injunction re-straining the latter from tres- 
passing on their right in this manner. 

The deduction of 25 per cent, of the sale price by 
way of expenses was not iu>tifiable. The State was 
not managing the forests of the plaintiffs. They were 
themselves managing them. The State had only sold 
the tendu leaves growing in them and collected the 
sale price, i'he (|uestion was not .what the Stito 
actually spent in doing this but what the plaintiffs 
would have spent it they had done it themselves. 
1 no plaintiffs must be maintaining their staff in order 
to keep watch over their forests. For it was thev 
who must bo selling the wood and timber and it was 


.'\ris. ana — \ . r. Oovernment Revenue 
Department Order No. 115, dated 8-4-53 '22-4-53 held 
without jurisdiction — Executive Order depriving 
prooerty rights of petitioner without adequate reasons 
held not justified — Tenancy Laws - (Hewa Land 
Revenue and Tenancy Code (19)5), Ss. 305, 322 and 
3 l.>). air 1955 (N U C) \'ind Pra 767- 

Art. 31 Realization of dues under Ordinance 
(o7 of 1949). 

The procedure by uhich the debtors of the Bank 
of Baghelkhund are likely to bo deprived of their 
property under S. 3 of the OrJinance 57 of 1949 is in 
accordance with law, that is enacted law— they being 
the Ordinance and Rewa State Demand Rules of 1936. 
AIR 1951 \ ind pra 11 (13) (Pt B) (Pr 12). 

v3 (c). Protection only against State action. 

• -Arts. 31 and 32 — Petition challenging consLtu- 
Loriality of .Madras Act 32 of 1955 on ground of 
infringement of fundamental richls under Art. 19 (1) 
(1) and Art. 31 (1) — Dispute held not to be of private 

nature-Petition maintainable. See Ibid, Art 32 AIR 
1959 SC 725. 

Art. 31 (1) — Does not provide protection 
ly52''s C\5V^^ See Ibid, Art. 19 (1) fy aIR 

—Arts. 31 and 19 — Dispute between two individ- 
ual regarding their respective civil rights and not 
between Shite and an individual - No question of 
invasion of tundamental lights. 23 Cut L T 403 i 

3 (d). Deprivation. 

Art. 31— Deprived of bis property.’ 

Even when a person has been deprived onlv of his 
right to possess and 'enjoy property, it amounts to 
deprivation of propeity within Art. 31 though he 

continues to be the OA-ner of the same A I R 1954 

Aimer 3 U) (3) (Pt .\) (Pr 3). ^ 

■—Art. 31 (as it stood prior to its amendment in 
19oo)-I aw regulating relationship of creditors and 

('B3ri9-3) • ^imiii^dars Debt Reduction Act 

(i-j ot l.J.)3), Ss. 3, 4, , and 9 — Provisions do noi 
amount to deprivation as contemplated by .\rt 31 

Rel on Vh 19-3 I- an ^ ''' 

Zi, s.y, 3., 38, 46. 62, 63, Ou. GS, SO) (DB). 

^l^“~Andhra Inams (Assessment! .\ct 1955-^ 
Validity There IS iio deprivation of property — Nor 
s there resu nphon of mam. The Andhra Inams 

'Y* cannot be assailed on the ground 
hat there has been a virtual deprivation of 

by reason of the levy of full asse^sn.ent u deMho 
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" Art. (1) and (2) — S. S4-C, Bombay Tenancy 
and Agricultural Lands Act— Validity. 

Section 84-C, Bombay Tenancy and Agricultural 
Lands Act, does not deal with acquisition of property 
for a public purpose and. therefore, it is not violative 
of Art. 31 (2) of the Constitution. 

Section 84-C in so far as it refers to the forfeiture 
of the land to the Government by reason of the sale 
being declared invalid is constitutional and can be 
sustained under Art. 31 (1). Under Art. 31 (i) it is 
open to a Legislature to make a law whereunder a 
person may be deprived of his property. Such depri- 
vation, of course, may be in the exercise of the police 
power or may be for the purpose of taxation or 
penalty. The same, however, cannot be said with 
regard to another provision of S. 84-C which is to 
the elfect that the purchase price received by the 
occupant of the land shall be forfeited to the 
Government and will be recoverable as an arrear of 
land revenue. 01 Bom L R 1270 : I L R (1960) Bom 
188 ; AIR 1900 Rom 459 (400) (Prs 3, 4) (DB). 


.\rt. 31— Saurashtra Land Reforms Act, S. 39— 
\ alidity — No deprivation of property as such — 
Section is not ultra vires as contravening Art. 31. 
See Tenancy Laws— Saurashtra Land Reforms Act f25 
of 1951), S. 39. AIR 1959 Bom 43 (DB). 

Art. 31— Sea Customs Act (1878), S. 1T8A — Sec- 
tion is valid. Article 31 relates to deprivation of 
property of a person. On the language of S. 178A it 
has no relation to the question of deprivation of 
property. ILR (1959) Bom 1771. 


[Reversed on another point in A I R 1902 S C 1559.] 
Art. 31— Deprivation must be direct. 

Before a person can complain of deprivation and 
can urge that the deprivation is illegal because it is 
without compensation, the deprivation must be direct 
and not an indirect or incidental consequence of 
legislation. ILR (1955) Bom 870 : 57 Bom L R 892 ; 
AIR 1956 Bom 21 (25) (Ft B) (Pr 11) (DB). 


Art. 31— Bombay Agricultural Produce Markets 

Act (22 of 1939) does not violate Ait. 31. 

The Bombay Agricultural Produce Markets Act 
(22 of 1939) cannot be challenged on the ground that 
it violates Art. 31 as there is no deprivation of pro- 
perty within the meaning of that Article. ILR ( 1955) 
Bom 870 : 57 Bom L R 892 : .V I R 1956 Bom 21 (25) 
(Pt I) (Pr 12) (DB). 


—.Art. 31 (1)— “Deprivation of property*’— If same 
as acquiring or taking possession under Ait. 31 (2). 

The “deprivation of property” prohibited by 
Art. 31 (1) of the Constitution does not mean the same 
thing as “acquisition” or ‘taking’ 'possession* used in 
Art. 31 (2). It is wider in its signification than “acqui- 
sition” or taking "possession”. ILR (1951) Bom 473i 
53 Bom L R 218 : A I R 1951 Bom 86 (92) (Pt H) 
(Pr9)(DB). 

[Beversed on another point in AIR 1954 S C 119,] 

Art. 31 — C. P. and Berar Prohibition Act (7 of 

1938), S. 24— Deprivation of property under Act — It 
is limited to persons who have committed an offence 
under the Act and no other. See Government of India 
Act (1935), S. 299. 1957 Nag L J 120 (Bom). 

Art. 31 (11— The principle had been enshrined as 

the “fundamental right” of a person, in two articles, 
namely Art. 21, relating to life and personal liberty and 
Art. 31 (1), relating to properly. No logic was required 
to assert that confiscation of goods seized from posses, 
sion of a person was deprivation of his property within 
the meaning of Art. 31 (1). AIR 1956 S C 17 and AIR 
1954 S C 415, Bel. on. 68 Cal W N 383 : 1965 (2) Cri 
L J 477 I AIR 1965 Cal 507 (515) (Pr 38) (OB). 


Transport Vehicles Control 
Ori^r (1944), Cl. 5— Owner of motor vehicle directed 
by Government to deliver his vehicle to dealer — 
Government is liable to pay price as the effect of the 
order is to deprive the owner of the bus of his pro- 
perty for an indefinite period. See Government of 
India Act (1935), S. 299. AIR 1956 Cal 87. 

“ use loud-speaker refused — 

1 etitioner using loud-speaker — Seizure of microphone 
—No deprivation —Art. 31 of the Constitution is not 
vioiated. See Bombay Police Act (22 of 1951> S 33 
li! (19^3) 2 Cr L J 502 I AIR 1963 Guj 259 


Art. 31— Right of office not a fundamental right 
—Removal does not amount to deprivation. See Ibid, 
Art. 226. AIR 1957 Him Pra 49. 


c (1) — Auction of trees in Government 

torest Default in payment of price— Deficit on resale 
“Recov6ry of bilanco as arreais of laud revenue — 
No deprivation of property-.-Vrt. 51 ( 1) is not attracted. 

See Sale of Goods .\ct- (1930), S. 54 (4). AIR 1957 

Him. Pra 1. 


- — Art. 31 — Applicability — Ss. 48 to 51, Kerala 
Forest Act (4 of 1962) - Validity -Provisions contra- 
vene Arts. 19 (1) (f) and (g) and 31 — Total deprivation 
ot the rights of persoiis who carry on business in 
timber —Entire group of the sections has to be struck 
down as unconstitutional —Provisions are void so far 
as private forests and their owners in the Malabar 
area of Kerala State are concerned. See Ibid, Art. 13. 
AIR 1964 Kcr287. 


Art. 31— Kerala Buildings (Lease and Rent Cont- 
rol Act (16 of 1959), Ss. 4 (3), 4 (4)— Arts. 19 ( 1 ) (f) 

and 31 ot Constitution are not offended. — There is 
no deprivation of property. See Houses and Rents— 
Kerala Buildings (Lease and Rent Control) .Act (16 of 
1959). S. 4 (3). 1960 Ker L T 456. 

- — AH. 31— Tenancy Laws — Madras City Tenants 
Protection (Amendment) Act (13 of 1900), S. 9— Vali- 
dity —Does not violate Arts. 19 (1) (f) and 31— Depri- 
vation of statutory right from a subject cannot be 
said to amount to taking property or deprivation of 
property. See Tenancy Laws — Madras City Tenants 

Protection (Amendment) Act (13 of 1960), S. 9. ILB 
(1961) Mad 976. 


.Vrt. 31— Madras .Vliyasanthana Act (9 of 1949), 

Ss, 35 and 36 — Partition of Kutumba property — If 
‘deprivation*. 

There is no reason to hold that a partition of the 
property of an Aliyasanthana Kutumba on any 
other basis than per capita would be deprivation of 
the right of property vested in the members within 
the meaning of Art. 31 of the Constitution of India. 
ILR (1956) Mad 785 ; AIR 1956 Mad 642(656) (Pt K) 
(Pr50)(DB). 


^^Art. 31— Deprivation of property. 

The Madras Aliyasanthana Act, 1949, is in the 
language of Amercan Constitutional law an exercise 
of Police Power — A power to regulate and determine 
the internal relationships that should subsist between 
the members of the family and one passed to secure 
the contentment and well being of the community. 
The deprivation of property referred to in Art. 31 has 
nothing to do with the so-called impairment of rights 
involved in a partition or with the allotment of shares 
to the divided groups. ILR (1956) Mad 785 t A I B 
1956 Mad 642 (657, 658) (Pi N) (Pr 55) (DB). 

Art. 31 (1)— “Deprived”. 

It is to be seen in every case whether there has been 
deprivation in substance. AIR 1954 S C 119, Foil. 
AIR 1955 Manipur 49 (54) (Pt D) (Pr 19). 
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perty in dispute and subject of adjudication — Com- 
plaint about infringement of right to hold property is 
premature. See Ibid, Art. 220. AIR 1963 S C 516. 


’Art. 31 Occupant’s right to enjoy property — 
Reasonable restriction of — No deprivation — See 
Tenancy Laws — Berar Regulation of Agricultural 
Leases Act (34 of 1951), S. 3. AIR 1955 (N U C) Nag 

-- Art. 31 (1), 13 (2)—Forfeiture under S. 7 (1) (h) 
of Essential Commodities Act (1955) — If punishment 
-Does not contravene Art. 13 (2) — Essential Com. 
modities Act (1955), S. 7. 

The punishment for contravention of an order re- 
ferred to in S. 7 of Essential Commodities Act is 
imprisonment and fine and also forfeiture of the pro- 
perty in respect of which the order has been contra- 
vened. Hence provision for forfeiture of foodgrains 
in S. 7 (1) (b) cannot be held to violate Art. 13 rl) on 
tlie ground that it is not Ijy wav of punishment but 
by w'ay of deprivation of property within tht mrin- 
ing of Art. 31 (1). 1904 B L ] H 038. 

Art. 31 (1) — Applicability— Employer’s contribu- 
tion to employees' provident fund — Demand for — 

Effect of— (Employees’ Provident Funds Act (1952) 

S, C). 

An order for an employer to contribute one inna 
in the rupee of his emp](;yee‘s wages to a provident 
fund to which the employee al-so has to c-ontrihuir 
the same amount out of liis \^agcs ciot s uoi afiioiiot 
to deprivation of property such as was coiitvnfplatcd 
when Art. 31 was drawn up. AIR 1958 Bunj 177 
(179) (Ft C) (Fr 10). 

' Art. 31 (D— “Deprived of his property.”. 

To force a mill-owner to worl: the mill- with 
tlie result that he would be made to suiter losses 
amounts to depriving him of property. I LB (195.3 

^ I 1'*’^ 

(191) (Ft D) (Pr 15) (DB). 

overruled on anolhtr point in I H 

lOco S C 1811 . 

■ “Art. 31 (i) — 0biuct of Industrial Dispute.s Act is 
to iiarmonise the relations between the emplover and 
employees and it is not coiitemplated by the \ct that 

theemployeroremployees should be deprived of their 

^ 9Bai 303 ; 

AIR lOoo Baj 188 (191) (Ft E) (Fr 15) (DB). 

another point in .'v 1 R 

19cj ^ C 1811]. 

Art. .j 1 (1) Deprivation — Fcrsoii may he depri- 
ved of property even if he still remains owner of it 

A person may be deprived of his property even 
though he may not have been deprived of all the 
rights that he has in that property. A pcr.son would 
be deprived of the possession of his prop; rtv, even if 
he still remains the owner of it, if lie has no control 
over It. Tlie result, therefore, of the .State assuming 
control !s that tlie undett iking is going to In- worked 
in the future by Ine St-.L and the owner will .have no 

if any loss is incurred, 
the State will hold llu* owner respcnsilile for it. Thus 
the Owner is deprived of elfective possession as well 
as Flight of management and is allempled to be saddled 
with the liability that if anv lo^s is incum-d in nin- 
oid^i) 1 ^hdertaking, lie will make it giod. b8 C’ L R 

2 Raj 951, 19,5:1 Raj L \V 

144 : .Mil 19 , ,3 ijaj 7,s (S2. 83) (i’t D) (I'r 17) (DR). 

3(e). Wl.o can enforce right. 

Art. 31 (1)— Sea Customs Act :i&78i, S. 52-A— 

\ k ^ I ■ ■ « .. 


foreign comp mv whose ve.s.sel has been confiscated 
not entitled to challenge validity of S. 52.*\ as beirg 

■'’'OU. Sc-e SeaOislo.ns 

S C 1140 ■ L J 234 : A I R 1964 

31(1)— Infringement of fundamental riglits 
—Who can apply under Art. 226 -Title to liold pro- 


ArC 31 — Person who can complain — (Iron and 

.■^'na'Kamation Ordinance (8 of 

A ? on Companies Amalgamation 

Act, 89 of 1953). 

Neither the Iron and Steel Companies Amalgama- 
tion Ordinance nor the Iron and Steel Companies 
Amalgamation Act deprives the Irou and Steel Com- 
pany of any of its under-takings or its asset.s or ac- 
quires its propcrtie.s. ff at all thev do so it is Bengal 
Jteel Corporation that suffers aiid hence only that 
company or it.s sliarc-hclders can complain abopJ- 
the legulation and not the Iron and StrO Company 

or Its sharc-holder.s. A I B 1953 Cal fi95 ((.98) (Ft A) 

( 1 r / / • 

^ \r>.s. 31 and 223 Bctrobpcctive fi}>ciatioii — \c. 
(luuition iirnceedings started before Constitution — 
.VttemiA to take poS.'' .‘ssioji after Coii'-titution. 

^ WiKre the luaiiiisitinri proceedings in respect of th ■ 

metury (d the prtitiOiv r were commenced before Ih - 

Coiistituti Ml. but an attempt to take posse' sion of tl. ■ 

iactory wa.s .did oeii.g made after the Constitution 
cam* into lorce: 

Held, that iUvas futile to entend that the npplica- 
Ui, of tiu- Pid'honer could not be entertain^ and 
(hat he uu- not legitimately entitled to challenge th - 
attemp. to dispo.sse.v' tiim in contraver (ion of tlie pro- 
viMOna of Art. .31 by praying for the isMie of an ap- 

' L H (1955) Hvd 494, 

.-i(R ].ta.> Ilyo 203 (gOi) (pt C) (Pr 18' (DB).' 

3 (fj. Duty of Court. 

—Art. 31 (i;-lT\erci<:e of power under — Duty of 

The power given to tl,e State under Art .31 ,1' is a 
very drastic power, but ,t ,s a power which it i.s necew 
sary to confer upon any State, and tlie State must he 
armed with such a power to he c.serci'ed wisely and 

M A? " here its exercise w'Ould he 

ahsolu elv necessary On the other hand, the Court 
muM al.-o be c.iieful to .see that any depiivation of 
prop-eriy by the State is not too easily put i,8he cate 
gory of deprivation referred to i„ .Art 3J l' ,o afto' 
cn , tie tne State to tale possession of tha property 
the Mij;ect v.tliout the very salutary limitations laid 
down upon its power under Art. 31 (2'. 53 Bom I H 
i^eL On. 53 Bom L 021: I L 1\ iiom 

AIR 1951 Bom .J.JO (449) (Ft H) (Fr 12) (DB). 

Art. 31 (])-Scope— Dutv of State — InterrVrenf 

by v.vecutive with citia^enks property rights-Depri va- 
tioii .igain.d will ana without recourse to or autho 
nty ot law-\ lohtlion of rights— Duty of Hioh Court 

Se;Zf8r'ro26^ ^li--ectio’ 

SIMDIJ).’ ^ J Hyrl 

3(g;. “Persnn”. 

^ r Bearing Area-; ( Venuisition 'inrl 

Development) Act (J95T). S.s. 4, 7 - Ac io., " 

cnal-nearing areas vested in Slate by Uni ,„ - I 'mvi 

.sums are not ullra vires-. ^ >- ji on jrn\i- 

R«y Ci. 2 of .\it. 31 property ‘s nrotpoft 4 w ■ k 
compulsory acpusitiou or requisil on T) c chose 
gr.ints protection in terms of widest • mn 

ap.a.nst compulsory acquisitiou or r,Tp,isit,on V ' 
perty an timre ,s nolhirg i„ (he Article Hikh indl' 
e.ites that tlic property protected is to h^ of ind v ^ 
duals (^r r-orprT.it ons Fvt>n th.. ..v ^ ‘ ^ ‘'miv- 

which is us.:l in C ’( ' 

.2.M and the contexVd .es no warrant ’th V'l 

tion that the protection is ,,o( (o 
acquisition of State property. See CoarniV'''* 
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Art. 31— Article 31 protects every person whe- 
ther such person is a citizen or not and it is wide 
enough to cover a natural person as well as an arti- 
bcial person. Charanjit Lai Choudhury v. Union of 
India. 64 Mad L W 47 : 1951 S C J 29 j 1951 Mad 
\V N 111 : 1950 S C R 869 : 53 Bnm L R 499 : I L R 
(1951) Hyd 461 j AIR 1951 S C 41 (521 (Pr 42). 

Art, 31— Person — Whether includes deity. 

A Hindu deity is juridical person capable of owning 
and possessing property and hence the deity will abo 
come within tho ambit of Art. 31. See Ibid, Art 19 
AIR 1960 Manipur 20. - r . a . 


interest remaining with the lessees so as to require 
Government to pay compensation for the acquisition 
ot that interest. By determining the lease and thereby 
extinguishing the lease-hold interest of the lessees* 
Government were acting merely as the lessor in ac- 
cordance with the terms of the lease and not as Gov- 
ernment exercising their powers of eminent domain. 
Hence the question of contravening the fundamental 

nghts did not arise. 28 Cut LT 209: I L R (1962) 
Cut 27. 


;; .Art. 31 — Bihar Hindu Religious Trusts Act— 

1^1 ^ r 


Validity. 


4. “Eminent Domain**. 

® Art. 31 (2) and (4) — Legislation for acquisition 
oi propsrty Limitstions Doctrine of eminent 
domain in American law— Applicability, 

The State has no power to take possession of or to 
acquire property save for public purpose, and the 
limitation on the State’s power is to be found in 
Art. 31 (2) and not elsewhere. 

It is not to be found in Art. 19 (1) (f), for the right 
to property guaranteed by that clause ceases when 
the owner is deprived of his property by its compuU 
sor>' acquisition under Art 31. AIR 1950 S C 88, Foil. 
The doctrine of 'eminent domain’ in American law 
can find no place in States the Legislatures of which 
are either absolute in their powers, as is the British 
Parliament, or in which the legislatures, though 
limited in their powers, have been given express 
power to make laws on the subject of the acquisition 
of property. 

Whether the restrictions placed by Art. 31 (2\ on 
the State’s power of acquisition are described as limi- 
tations or conditions, and whellier they be express or 
implied, they are none the less provisions of Cl. (2) 
and are, therefore, in cases to which the Cl. (4) of 
Art. Gl applies, not to be called in question in any 
Court. 1950 SCR 809, Foil. Raja Surya Palsingh v 
U. P. Government, I L R (1952) 2 All 40i 1951 All L J 
365 I 1951 R D (HC) 122 : 1951 All W R (HC) 317 t 
A I R 1951 All 674 (OSO, 681) (Pt J) (Prs 27, 28, 29) 
(FB*. 


Under the Bihar Hindu Religious Trusts Act, the 
Board does not take possession of the endowed pro- 
perties ; it does not perform any act of management 
with reference to the endowed properties. The Board 
merely exercises the power of superintendence as 
provided in S. 28 (1) of the Act. There is no acquisi- 
tion or requisition of property right within the mean- 
ing of Art. 31. In other words, the impugned Act is 
legislation made in exercise of the police power and 
not in exercise of the right of eminent domain. 32 

1148 : A I R 1954 Pat 266 (272) (Pt F) (Pr 11) 
(DB). 

5. Clause (2) — General. 

(a) Authority of law. 

See also Ibid, Note 3 (b). 

(b) Constitutional validity of enactments. 

(c) Comparison with S. 299 of Covernment of 
India Act (1935). 

(d) Clause (2)— Before Fourth Amendment of 
1955. 

(e) Clauses (2) and (5) — Combined effect — 
See Ibid, Note 17. 

5. Clause (2)— General. 

® ""Art. 31 Shamilat deh and abadideh in village 
— Transfer of shamilat deh to villajje panchayat — 
Conferment of proprietary rights on non-proprietors 
in respect of lands, in abadi deh — Such transfer and 
conferment are valid. See Ibid, Art. 19 (1) (f). AIR 
1965 S C 632. 


Art. 31(2) — Eminent domain — Requisition — \p- 
plicability of Art. 19(l)(f) and (5) to requisition under 
Bombay Land .Vcquisition .Vet — Requisition is includ- 
ed within the term acquisition in .Vrt. 31 (2'' and the 
power that is exercised under the Bombay Land Ac- 
quisition Act is under the sphere of eminent domain 
and the .Vet does not provide for the exercise of this 
power without fulfilling the condition of Art, 31(2). 
See Ibid, Art. 19 (1) (f). AIR 1955 Bom 271. 

Art. 31— Requisitioning of premises for Govern- 
ment servant— No choice of accommodation— Public 
purpO'^e— Necessity of — Doctrine of eminent domain. 
See Houses and Rents— West Bengal Premises Requisi- 
tion and Control (Temporary Provisions) Act (5 of 
1947 J, S. 3 (1). (’61) 65 Cal W N 794. 

.\rt. 31— Power of eminent domain —Exercise of, 

under Land Acquisition .Vet. See Land Acquisition 
Act (1894), S. 4. (*64) 77 Mad L VV 537. 


Art. 31 (2) (as amended by Constitution Fourth 
Amendment Act)— Scope. 

The amended Article has now made it clear that 
mere deprivation of property would not amount to 
acquisition within the meaning of the word as used 
31 (2) unless the deprivation is accompanied 
or followed by acquisition of the property by the 

State. ILR (1958) 1 All 109 : AIR 1957 All 136 (141) 
(Pt C) (Pr30) (DB). 

Art 31 (2) (as amended bv Constitution Fourth 

Amendment Act)— Retrospective effect. 

The Constitution Fourth Amendment Act has not 
been given retrospective operation and, that being the 
position, the right of the parties for the period before 
the amendment would bs governed by the unamend- 
ed Art. 31 (2) of the Constitution. ILR (1958) 1 All 
109 : AIR 1957 All 136 (141) (Pt D) (Pr 30) (DB). 


Arts. 31, 19— Khasmahal lease — Determination 

of lease by Government as per terms of leise — Lessor 
exercises rights under Art. 19, and Art. 31 has no 
application— AIR 1956 Cil 437, Rel. on. Clause pro- 
viding for compulsory acquisition without coropeo- 
satioii for extinction ot leasehold interest held not 
unconstitutiooil — Government acting as a private 
lessor and -not in exercise of powers of eminent 
domain — Fundamental rights not contravened. 

Held, on facts that once in accordance with the 
terms of the lease the lessor determined the lease by a 
valid notice, the leasehold interest was extinguished 
and there could be no question of any subsisting 


• Art. 31 (2). Sch. 7. List If, Entry 36-“Subiect 

to provisions of Entry 42 of List III’*— Meaning. 

Reading the entries 33 in List I, 30 in List H and 
42 in List HI together, the words "subject to the 
provisiocs of entry 42 in List HI” in Entry 36 of 
List H mean only that when a State acquires property 
then the principles on which compensation is to be 
determined may be fixed either by the State Legisla- 
ture or by the Union. They have nothing to do wtth 
legislative competence. The provisions of Art. 31 (2) 
are not fetters to legislative competence but are con- 
ditions of legislative effectiveness. Raja Surya Palsingh 
V. U. P. Government, 1951 All L J 365 : 1951 R D 
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<HC) 122: 1951 All W R (MC) 317; ILR (19^2) 2 All 
46 I AIR 1951 All 674 (678) (Pt C) (Pr 12) (FB). 

• ““Art. 31 (2) and (4)— Limitations on acquisition 
of property — Calling in question in Court. 

Article 31 t2) prescribes the limits within which 
Che rights of the State should be exercised. \Vhether 
Che restrictions placed by that clause on the State’s 
power of acquisition are described as limitations or 
conditions, and whether they be express or implied 
they are none the less provisions of Cl. (2| and ar^ 
therefore, in cases to which Cl. (4) of the Article 
applies, not to be called in question in any Court. 
Raja Suryapal Singh v. Government of Uttar Pradesh, 
1951 A W R (11 C) 317 : ILR (1952) 2 All 4(i : 1951 
ALJ 365 ; A I R 1951 All 674 (GSO. 681) (Pt’l) 
Prs 27, 2S 29) (FB).: 

-Art. 31 (2)— Scope of. 

Although Art. 31 (2) does not in terms state that 
acquisition or taking possession of, can only !)e lor 
public purposes, reading that clause as a whole it is 
clear that it u implicit in the power conferred upon 
the Legislature to legidate for the’purposes of accjui- 
sition or taking possession of propeity. It is al>o 
necessary that the property referred to in Art. 31 (2) 
must l>e property which is capable of being acijuired 
or taken pr)ssessioij of. However wide the definition 
of “property” in general may be, in lliis particular 
:'Onte\t 'property” can only mean that kind ol pro- 
perty which is capable of f)eing ac(;uired or taken 
possession of. Further, it also follows as a corollary 
Ihat if thi* property is capable of being ac-imred ('r 
Aiken po.>.scssion ol, it is al^o prO[)ertv, the lo^s ol 
which can be compeii'-ated for. .5 1 Bom L B 21S : 
ILR (1951) Bom 473 : AIR 1951 Bom 86(9U,91) 

■ Pt D) (Pr G) (DB). 

Reversed on another point in Alii 1054 S C 110 ■ 

.\rt* 31 (2) —Scope— Right to enter ft'rest and cut 

crees in future — N^atiue of —Grantee is intermediary — 
His interests vC't in (Government — Coinoensation not 
provided — \r1iclc 3i.V w'ill -apply and tlif* (Gourt will 
:)e powerless to intervene — Eilcct. Seo Tenanev Laws 
— \VH^t Bengal Fstates .\c(iuisition .\ct. 1953 1 of 
:054i. S. 5 (aa). AIR 1959 Cal 31G. 

Art. 3 I (2) —Article covers cases of boOi requi- 

atioii and acquisition. AIR 1953 Cal 223 (225) (Ft A) 
(Pr G). 

Overruled on anoth'^r point in AIR 1954 C,'al 171'. 

Arts. 31 (2) and 226— Proceedings for acciuisition 

neither in conformity w ith provisions of Ilyderobad 
Sanitary Powers A in luir in accordance with Land 
Ac(iuisit i an Act — Issue of writs of certiorari and 
prohibition — (Hyderabad Sanitary Powers A'in 15 ot 
1352-F), S. 150) -Lund Acquisition Act (1894). Ss. 6 
and 50) — (Hyderabad Land Acquisition .Act, Ss. 5 
and 35). 

When statutory rights abridging the riglat of owner- 
hip to property have been conferred upon tlie Gov- 
.'rnnieiit, the conditions prescribed by the statute for 
\.he exer:ise of such rights must l)e strictly fulfilled. 
If this is not done CGourts will afford relief to persons 
who are aggrieved by the non-compliance or nominal 
compliance w'itli the provisions of the statute. 

Where it is admitted that while the acquisition 
proceedings had been taken and some portion of the 
land was taken pos'.ession of, there was no “regional 
or town plan or local liy-ouf’’ sanctioned i)y the 
v^overnment, the entire proceedings taken for the 
aid acquisition are not in conformity with the .\'in 
and suffer from a patent want of Jurisdiction. If the 
land was not being acquired fur the purpr)',es of 
regional or town plan or local lay-out under the 
fvdorabad Sanitary Povers A'in a declaration under 
s. 5 would become necessary. If the land has to be 


acquired for the purpose of a company, the provi- 
sions of Cliap. 7 should be followed. If this is not 
done, the pr»)ceedings for the acquisition are neither 
in conformity with the provisions of Hyderabad 
Sanitary Posvers ,\‘in. nor in accordance with the 
Land Acquisition Act and are hence invalid and of 
no elffct and the Gourt will direct the issue of writs 
of certiorari and prohil)ition qua^^hing the proceed- 
ings. ILR (1955) Hyd 494 : AIR 1955 Hyd 203 (207, 
208) (Pt E) (Prs 21, 24. 25) (DB). 

Art. 31 ^(2)— Madras Aliyo^antliana Act (9 of 

1949), 8. 35 — Deprivation of properly. 

The Madras Aliyasanthana Act, 1049, though a 
pre-Gmstitution law is not saved from the operation 
of Art. 31 I 2), because it was enacted not more than 
18 months fieforc 26tfi January, 1950 and it was not 
submitted to the President for certification under 
( .1 . (6) of that \rticle. ( -onsequently the enactment is 
subject to tfie provisions of Art. 3L For the applica- 
bility of Art. 31, there need he no acquisition W the 
State in ordvr to constitute a'taking' within .\rt.31 (2); 
if the right to property or its enjoyment were substan- 
tially interfered with by legislation, there will be a 
'deprivation' of property, and when this is compassed 
without provision for fair compensation for the 
interest ‘taken', as tliiis understood, there will be a 
violation of \it. 31 (2k AIR 1954 S C 110 and A I R 
1954 S C 92. Red. on. ILR ( 195G) Mad 785 : AIR 
1956 Mad G42 (053. G.57, 65S) (Pt H) (Prs 37, 55) 
(DB). 


Art. 31 (2)— Scope. 

'I'lie rclevancv of the provisions of .\rt. 31 (2) is 
confined to a consideration of the validity of the 
enactment itself. When the Act itself is declared 
valid by tlie (h.-cision of the Supreme G>uit, a non- 
compliance with any of the provinons of an .Act 
uhichisa Vcilid Act, cannot render the Act itself 
invalid. A I R 195 5 N U C (.Mad) 2432 (DB). 


Arts. 31 and 226 —.Applicability — .Acquisition of 

property for pulWic purposes — Provisions of I, and 
Acquisition .Act not followed — Elfcct — Writ of 
ccrl iorari granted. 

Under Art. 31. the deprivation of the property of 
the petitioner l)y mere executive action without ap- 
plying the provisions of the Land Acquisition Act, 
1894 or any other law relating to compensation had 
to he declared as in derogation of ttie fundamental 
right of the petitioner. The order of the Chief Com- 
M'oner had to be declared as passed without jurisdic- 
tion and the petittoner was entitled to a writ of 
certiorati quashing the said order. A I R 1960 Mani- 
pur 20 (24) (Pt A) (Prs 20, 2P. 

Arts. 31, 245, Sch. 7. List 2 Entry 36 and List 3t 
Entry 42 — ‘ Subject to the provisions of this Consti- 
tution”— Law rderable essentially to Entry 36 -Law 
not satisfying provisions of Entry 42, List 3— Art 31 
(2) coLtravened — I.egislature can still pass law — 
Where the law is referable essentially to entry No 36 
of List 2. a legislature has jurisdiction to pass a law 
even though it does not satisfy the provisions con- 
tained in entry No. ,42 of List -3 and contravenes cl. (2) 
of Art. 31. .A [ H 1955 X U C (Nag) 1341. 


— - Restrictions 

pla^d on landlord s rights in snb.ss. (1) and (3) of 
S , . A of Berar Land Uevemie Lode -Ueasonabloness 
— N ere fact tha By reason of the restrictions a land- 
lord is precluded from evercising certain rights to 
property would not attract Art. ,31 ,2) - (Berar ( md 
Hevenue Lode (10281 ,S. 70-A (ll and (3) (eiGacted 
Berar Lind Revenue C.odc* (Aniendmcnt) Act HO Af 
1918) ) See Ihid, Art. 19 (I) (( . aIH 1953 N^g 40. 

31 -Private recognized High School-Super 

session of Managirg C.ommittee by appointment of 
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under R. 182, Bihar Education 
^de-No lufnngement of Art. 19 {1/ (f) ,nd Art. 31, 

ig-rpat'si ^ ^ ^ 


226 — Deprivation of funda- 

TcTer 

The Constitution requires that property can he 
acquired only for a public purpose. Similarly the 
Land Acquisition Act lays down that land cLn be 
acquired only for a public purpose. If the land has 
not been acquired for a public purpose then obvi- 
ously the petitioners whose property has been acquit, 
ed have a valid grievance inasmuch as they would be 
deprived of their fundamental right to hold their 
property. If a party cannot waive his fundamental 
right by an agreement then obviously mere laches in 
applying under .Art. 226 will not deprive him of this 

■ ^ R ^ L « ‘1959) Puni 106.5 : 

/i I R 1959 Punj o44 (o4/) (Pt A) (Pr 6) (DB). 

Art. 31 (2)— Acquisition of property — Legality. 

Where the law provides for outright acquisition of 
the property by the State and for the vesting of that 

pro^rty in the State, its legality lias to be considered 

Y't R '91 (2) of the Constitution. 

A I R 19j6 Sau 32 (34) (Pt B) (Pr 4) (DB). 

j'®." E’tchange Regulation Act 

^ ~ Customs Act (1878), 

S. 178 - Powers of Customs Officer to sei/e at air 
port goods believed to be smuggled — Such seizure 
does not infringe Art, 31. 

1 C 1 J-'^‘'°K Exchange Regulation Act, 

194i, shows that the restrictions imposed regarding 

;old under S. 8 (1) of that Act are deemed to have 
leen imposed under S. 19, Sea Customs Act, and the 
Customs Othcers are competent to exercise all the 
posvers which have been conferred on them by 
Ss. 169, L3, 1/8, 181-A, etc. So a Customs Officer 
can on reasonable suspicion for the purpose of pre. 
vention of srnugglmg, search a person at an Air Port 
and he can also seize any goods which he believes to 
be smuggled Such seizure will not legally he deemed 

fundamental rights under Art. 31 of 
the Constitution of India as this seizure will be deem- 
ed to be during the course of the exercise of the 
police power and not of the power of eminent domain 
c A I R 1950 S C 27 and A I R 1951 

fp? isj ^ Tripura 35 (39) (Pt A) 

5 (a). Authority of law. 

See also Ibid, NoteS (bl 

— Art. 31 (2)--Authority of Law''-Meaning. See 

SS fsT ,iTil isa cili'b*”' 

Art. 31 (2) — Fixing of compensatioc. 

® ‘>0 aa \ct read 

P^°",‘“'Kated under it. It cannot be 

Act ® (I'emporaiy Powers) 

Act (1946) read with West Bengal Food Grains 

(Intensive Procurement) Order (1952) does not fix 

compensation. I L R (1955) 1 Cal 401 i 57 C W N 

397 .AIR 1953 Cal 548 (557, 558) (pl ?) (p740). 

——Art. 31 — The Word "Law in cIs. (2) to (6) of 
Art. 31 means Statute Law." AIR 1954 Trav-Co 145. 

5 (b). Constitutional validity of enactments. 

•~Art. 31 — Tibbiu College Act (1952)— Validity 
of Act Scope of the Act— Does not provide for com- 
pulsory acquisition of any property — .Art 31 12) nr 

‘>PP“'=0bl0 See XibbL College Act ?5 
of 1952), S. 1. A I R 1962 S C 458. ‘ 

• Export Promotion Act (1958), 

Ss. 1, 6 Validity of the Act — Does not infringe 


19 (1) (f), 19 (1) (g) and 31 — Amounts to reason- 

Sugar Export Promotion Ac^ 
(195S), S. 1. AIR 1959 S C 1124. 

• “Art. 31 (2) (as it stood prior to Fourth Amend- 
ment) - U. P. Act (5 of 1954). S. 29.B-S. 29-B, does 
not offend Art. 31 (2) of the Constifution. See Te- 
nancy Laws-U. P. Consolidation of Holdings Act (5 
ot 19o4) (as amended by U. P. Act (16 of 1957), S. 6. 
A I R 1959 S C 564. 

Ss* ^ (1)' (2). (b). 5 (1) 

ot Bombay Labour Welfare Fund Act (1953)— Wage^- 

are transferred to Board — No substitution of credi- 
tors — Liability of employers continues — Provisions 
are invalid as they take away the property of the 
appellants in vioJation of either Art. 19 (1) (f) 

Art 31 (2)-(Limitation .\ct (1908), S. 28)-(Payment 

S. 15) - (Contract .\ct (1S72K 
/ Bombay Labour W elfare Fund Act, 

( lO of 1953), 8. 3 ( 1). A I R 195S S C 32S. 

^ V Bombay Labour Welfare Fund Act (1953) 

— Validity — No contravention of Art, 31 (2) as it can- 
not be said that there is any such substantial depriva- 
tion ot property as would offend Art. 31 (2) — (Pav- 
men of Wages Act (1936). S. S). See Bombay Labour 

SC 3^8^ ^ ^ ^ ^ ^958 


, . 31 (2) — C. P. and Berar Motor Vehicles 

(Arnendment) Act— Coiistilulional validity cannot be 

^ ? 7 o Constitution (Fourth Amendment) 
£'.ct, iJoo (C. P. and Berar Motor Vehicles (Amend- 

1948)). See Ibid, Art. 13. AIR 

[Held overruled by A I R 1959 S C 648 as inter- 
preteJ m AIR 1961 Mys 3.] 

Ar>f ^ Land Acquisitioi. 

A ^ OT /?\ V alidity— ‘Provisions do not contravene 

Anil95iAll 872^'“^ Acquisition .Act (1894), S. 6. 

[Reversed on another point in AIR 1962 S C 764.; 
~~Art. 31 (2) Applicability to Employees* State 

Insurance Act ( 1948 ). 

To determiDe the validity of Chapter V-A, the pro- 
visions of the entire Act have to be considered and 
cne question has not to be determined with reference 
only to the additional amount, equivalent to a small 
percentage of the wage bill which the employer 
would have to pay. Ilis wage bill having betn 

by a small amount, it cannot be said 
tnat Chapter 5- A or Chapter 4 cause such an abridge- 

rights of the proprietor in his factory 

as to fall uniJer Art. 31(1) and (2). The whole Ac:: 

A* f tails outside the purview of 

ArL 31 and cannot be said to be inconsistent with the 

^ ^ ^99 I A I R 1957 All 13C 

(143) (Pt G) (Pr 43) (DB). 

“—Art. 31 (2) and (5) (a) — U. P. Land Acquisition 
(Rehabi itatioa of Refugees) Act. S. 11 (1) — Provi.so' 

— \ alidity — Act contravenes Art. 31 (2) and is not 

E* Land Acquisition 
(Rehal)ilitation of Refugees) Act (26 of 1948). S. 11 
(1). AIR 1955 All 12 (DB). 

[Reversed on another point in AIR 1961 S C M.] 

“ -Art 31 (2) — U. P. Private Forest Protection Acl 
( 6 of 1949) — Act does not offend Art. 31 (2) of th.- 
Constitution — Provisions of the Act do not amount 
either to a dispossession of owniers or to acquisition' 
of property of private owners by State. See U, F. 
Private Forest ProUction Act (6 of 1949). AIR 1954 
All 753. 

• ^-Art. 31 — Applicability — U. P. Industrial Dis- 
putes Act, 1947, S. 3 does not offeud Arts. 19 (1) (f.^ 
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(DbT'"^ ^ ^ 

[Reversed in AIR 1961 S C 10.] 


tnd 81 (2) of the Constitution. See U. P. Industrial 
Imputes Act (28 of 1947), S. 3. AIR 1954 All 538 

(rbj. 

[Reversed on another point in AIU 1901 S C 420 .] 

77 7 Insurance Act ( 1948 ), 

M* ^ j — Levy of special contribu- 

tion under S. /S-A does not result in any acquisition 

jI ‘'^^^.^vernment-Provisions are bevond the scope 

(DBr* 

““Arts. 31 (2), 31-.\ — ChalleoKe on ground of 

Personal Income Abolition 
Act (42 of 19 . 5 : 3 ) -\ alidity). 

The two limitations upon the power of th * Stale 

with regard to acfjuisition of property ari- to be 
ouiid in Art. ol ( 2 ) itself and the limitation cf publi- 
purpose I.S not a limitation which i> out^iae the 
article but is within the ambit of that aiticlc itself, 
Uiere^tore It IS a n-ht conferred by a providon of 
i"art o embodied in Art. 3 i (2 that the pronertv ct 
a fierson cannot be acquired bv tin State unh-'s it 
1 ' lor a public [lurpose and it tint i.s t richt 
guaranteed by i\irt *i, then it is o*,, n to the 
ture if the I, jishitioii fall-, undi r \rt. to 

iegisiate with regard t , m of projiertv and 

)t IS not open to the p-iscn aifectr 1 iiy ihaUcgid.i- 
tion to challenge it on the ground that tlw aCfiuidtion 
IS not tor public purpose. 

View olP.itaniali Sastri (;. I. .,,„i IXi- f. ,„ MU 

i, I- M MukliLij-a J. in \ 1 [\ J.i.ji 

1 t'o ? ■ - ( 1955 ) lioiii 127 : 50 liom L h 1002 : 

All* 19 . >0 Bonj 2 S { 32 , 33 ) (Pt B) (l*rs 7 . S) { 1 )B). 

Arts. 3 _l ( 2 ). 31 -A — Challenge mi ground of 
compensation — (liund ay I ersoual inams .Vbilition 

Act (.12 o( 1953 )-\ alidityj. 

/a f loco^ open to the petitioner^ to ehallenge Avi 

(‘ 1 - ot 1 J 53 on tin* grounU th it it does not Mjlis.n ve 

public interest it is even less open to IIriu. if it fal). 
under Ait .31 to challenge th it tiu- legidaliou 
V?-'’ provide for compensation. H.b ( 1955 ) Bom 

U.'au’ nil! 

- .Ul. ,11 ( 2 ) — \\ eA Hciij^al 1,;|I1(I (lirqiiiMiioii ,uul 
.Xcqui.qtio,,) Act (2 of 1918 ), S. 5 ( 1 , - W.lidily ol 
Ac Act deals with aci]iiisitioii and requisition as 
conlemplatea in \rt. 31 (2 - Cannot be challenged 
on ground of violation of Art. ldM)(f) — Where 
yt. 31 ( 2 ) applies, Art. 19 ( 1 ) (f; has no application. 

/o *^4 f-and (He<)uisition and .\c(iuisitioni 

Act (2 of PJ-KS), b. 3 ( 1 ). ( 1902 ) G 0 Cal \V iN 423 . 

“ Art. 31 ( 2 ) App!ic,i!)ilitv — Tenancy Lau s — 
V\est Bengal Estates Ac.jui,ition \ct 1 of 19 . 54 ) 

r 'u of Indi.a. .\rts. >1 f 2 ). 31 -.\ and’ 

14 buii-section (>) of b, 5 *.\ is s iv'-d by .Vrt.dl-A 
ot Lonstiiiitioii — IVovision cannot be struck down 

as introduciu,; uureasona!)le classification or as not 

'Ubserving the purpose of tlie Act. See Tenanev 

mr'n t Esstalt's Acquidtiou .\ct (I cl 

1954 ).S. 5 -A. P 02 ) GGCtI W \ 405 . ' ^ 

777 '^^^; P',‘*'P-'se — Hindu Succession 

Act \ahdityof — (I I indu Successiou Act 1950 ) 
o. 14). " 

•Article 31 2 ' of the Constilidion 'contemplate; ac- 
quisition of property ‘tor public purposes'. Tbe'e is 
■lothing to indicate that the rights ol the revsi.qoner 
Nvere taken away by the Ilindn Snccession .\ct for 

Constm ; n Cl. ( 2 ) of .\,f. M of ,he 

2 “m 7 ' to lt,e takine 

( 52 S; (H 75 ' fr>r 

ITTooV Section 7 , W. n. Act 21 of I').]; does 

Ar 372 ) ,pf>'>^'itutional invalidity under 

Art. 31 ( 2 ). See W est liengal Land Develop.,, ent and 


kef 14 and 19 (1) (f)-Laod Acquisitior. 

Act ,1894) as amended by Act 31 of 1962), Ss. 40 il . 

(aas 41 (4-A), 44 A, 44 B — Effect of amendment - 

n 7 hot ultra vires. See Land Acqui.si 

hon .\ct ,18 14) (as amended by Act 31 of 1962), 8' 4r' 

tl)(aa). AIR 1904 Guj 82. 

*f77'V7?{ ~ l emincy legislation in -Cochin are., 
of Kerala Sta e — Kanam Tenancy Act (24 of 1955)— 

Act not vmbitive of jeumies’ fundamental right 
under Arts 14, 19 (1) (f) and 31 _ .Ibridgment of M 
pvrt> wh)ch aoes not bi)ng about deprivation wonb' 
'lOt justify the complaint of the right under Art. 7) 


~ '-'O'lleiting O'.viiCr.ship on i;.. 

ii 1 'Vi7 lenamsand I’annaival ( I’rot. e- 

lon) .mt (14 of Id.iOj s. (i - 'J here i- no conl raven- 
lOi. of ,rt. M (2) of III-, Constitution — It is ,,:d , 
\cquisui,,|, ()[(,(]., o,- taking posMSsion bv tic 81,1 

or ( 1 , 10 ;. (bat Is dealt v.ith under .\rt.' 3 1 (2) -b‘-. 

1 enanev Laws — laiiior,.- Tcants and T.innaiva 

■/"db)"’" ^ ‘ ^ ‘ 


or, ■)-' 7 ) 7 , J I’ladesI, Aboliiion of Fro 

ct I ,d 7 ^ )' '757 ' ;\'i'P‘ated I ands 

— \l 'h ^ 7 ' 7 ^ abaity — See 1 .nanev Lau 

.\Lerh>a r.-jdest. Abolition of Froprietaiv Right 
M.^,.at,s M.I haU .K be„,,ud Lane’s) Act (1 of 1951 

h AIH 19.,., \j ( (i\ag) 1341. 


D,. )', '^^ l^’.T ‘■'’’’"’‘-'y '-aws — Madbva Frades; 
o.iOon of I ropnetarv Rights (I. states, Mahal,. 

>1 end, -d Lands Act (loilHAL, Sell. 1 . Rr, 2 )h‘ 
Il ; ' r. ~ , ■’’■“''’''P"'' Pf the Act infringe oi'- 

equality rii.e guaranteed in Art, 14 with refcdcnc 
W t o Pnncijv'e o . eterinination of compensation a 

' n l7- 'hid, Alt. 1! 

A 111 iyj.> .N L C (iSatj) 1;>4L 

~ ~ [.ami Heveniu' CodiWAme’ ' 

mvn )Acl lO of 194S fht.Mmb|.a - \ aliditv of (c-- 

Coiitrivciitioi. (4 Art. 31 (2) — Th.* kcislalure in 
;uns(iichou l<» pa^s a law ewu though it contiaveim 

• t; >[{«). ilcncf, flu- Aiiicndmeut Act is not m 
\ a Ki buMijM- til,- light guaranteed hy Art. 31 i A i 
[juJircctly aftecteahyits operation. See Berar Laim 

.ulnSsa k'i.iV."'' ‘'“'■I- 

ri,.de rebgions endowments to sevaks or I'and .s_ 
Coiitrol O by 8 . ,5 (5) oi Orissa Act II of lA'-.- 
; alidits -Do,‘s not conlraveiie Arts. P) ^ j , , 1 , <-,^31 

aTo 77o7b'^7"'’7'‘,'''-''PP'<^ Adn,i:,ist/dio,i 7- 

(U of 1 )j_). S. 2 tl), K\-pI. Allt 1959 Oris.sa 17 

fCec'CS ICK.:":;''!'”', C;,<1 ' ■ 

(wllrd'y"'"'"'' ;'" 50 . s. l.'.UIl ISJ: 

Stitntionality valid with eifect Iroin ^ T ' 
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by the Constitution (Fourth Amendment) Act, 1955. 
The Constitulion (Fourth Amendment) Act, 1965 was 
not retrospective with regard to the amendment of 
Art. 31 (2) and the insertion of the new Art. 31 (2-A}, 
It is manifest) therefore, that the proceedings taken 
hy the Collector under S. 3 of the Hihar Koshi Area 
Jiestoration of Lands to Raiyats) Act before 27-4. 1955, 
were ah initio void, illegal and without jurisdiction. 
The eiiect of the Constitution (Fourth Amendment) 
Act is not to validate or legalise such proceedings. 
1950 B L ] R TOO : 1956 Pat L R 540 s ILR 35 Pat 
■S47 : AIR 1957 Pat 44 (52) (Pt J) (Pr 21) (DB). 

Art. 31 (2) — Bihar Sales Tax Act (19 of 1947), 

S. 14-A, Proviso — Amendment to, made by Bihar 
-'■'inance Act (4 of 1955) is unconstitutional. See Con- 
stitution of India. Art. 20 (1). AIR 1957 Pat 1 (DB). 

• Arts. 31 (2), 31 A— Bihar Lacd Encroachment 

Act (31 of 195U , Ss. 2 (ii) (dj, 5 6. 8 and 9— Validity 
—{Bihar Land Encroachment Act (31 of 1950), Ss. 2 
<ii) (d). 5. 6. 8. 9). 

Art. 31 (2) hits the taking of pojsession of even 
those lands over which thepossessor has not perfected 
his title by being in adverse possession for a period 
of twelve years. The Bihar Act provides for sum- 
mary eviction from such lands and, therefore, Ss. 5, 
<3, 8 and 9 contravene the fundamental rights, inas- 
much as they authorise action in interference against 
a person who is legitimately in possession of such 
lands as are specified in S. 2 (ii) (d). Art, 31 A cannot 
be invoked for the obvious reason that this being a 
Caw made by the legislature oi a State has not received 
the assent of the President. AIR 1951 S C41: AIR 
1954 S C 119, Foil. Bri) Bhukan v S. D. O. Siwan, 
33 Pat 690 : 1954 B L J R 513 : AIR 1955 Pat 1 (18) 
<Pt K) (Pr 13) (SB). 

.\rt. 31 -Bihar Private Forests Act (9 of 1948) — 

Provisions of the Act do not amount to acquisition of 
property. See Bihar Private Forests Act (9 cf 1948). 
AIR 1953 Pat 65 (DB). 

—Art. 31 (2) — Acquisition — (Patiala aad East Pun- 
jab States Union Abolition of Riswedari Ordinance 
(36 of 2006), S. 6) — (Patiala and East Punjab States 
Union Abolition of Occupancy Tenants Tenure and 
Settlement of Land Dispute (Amendment) Act (IV 
of 2007), S.O. 

Patiala and East Punjab States Union Abolition of 
Biswedari Ordinance (36 of 2C06) and Patiala and 
i^ast Puniab States Union Abolition of Occupancy 
Tenant.s Tenure and Settlements of Land Dispute 
(Amendment) Act (4 of 2007) do not come within the 
scope of Art. 31 (2) and are not hit by it. ILR (1954) 
Patiala 433 : AIR 1953 Pepsu 161 (173)(PlF) (Pr 37) 
<DB). 

[Overruled on another point in AIR 1963 S C 222.] 

Art. 31 (2) and Sch. 7, List 2 Entry 36 and List 3, 

Entry 42 — “Subject to ’ in Entry 36, explained — 
Saurashtra Barkhali Abolition Act — \’a|idity of — 
(Tenancy Laws— Saurashtra Barkhali Abolition .Act 
;26 of 1951), S. 1), 

Entry 36 in List 2 and Entry 42 in List 3 are merely 
heads of legislation and are neither interdependent 
nor complementary to one another. It is by force of 
the provision of Art. 31 (2) that it becomes obligatory 
to legislate providing for compensation under Entry 
42 in order to give validity to a law enacted under 
Entry 36 and not by reason of the use of words “sub- 
rect to', in the wording of the Entry. The only pur- 
pose of the words “subject to" occurring in Entry 36 
is to indicate that legislation under Entry 36 would 
Cae subject to any law made by Parliament in exercise 

of its legislative poA'er under Entry 42. AIR 1952 
S C 252, Foil. 

The validity of the Saurashtra Barkhali Abolition 
Act cannot therefore be cliallenged on the ground 


that there has been no valid exercise of the legislative 
power under Entry 42 in List 3. 8 Sau L R 70 t AIR 

1955 Sau 80 (84, 85) (Pt D) (Pr 10) (DB). 

■■ ■ Arts. 31, 31-A and 31*8 — West Bengal Land 
Development and Planning Act (21 of 1948), S. 8— 
Section continues to be constitutional in view of 
Constitution (Fourth Amendment) Act, 1955. See 
West Bengal Land Development and Planning Act (21 
of.l948), 8. 8. AIR 1962 Tripura 13- 

5 (c).— Comparison with S. 299 of Govern- 
ment of India Act (1935). 

• Art. 31 (2) — Government of India Act (1935)^ 

S. 299 (2) — Principle governing validity of enactment 
for acquisition of land — Principles also directly 
govern the situation arising under S. 299, Govern- 
ment of India Act, 1935 — Land Acquisition Act 
(1894), S, 6 — AIR 1954 S C 170, Rel. on. Jeejeebhoy 
V. Assistant Collector, Thana. Prant. 67 Bom L R 575 : 
(1965) 2 SC A 457 : 1965 MPLJ 114 : 1965 Mah LJ 
Ho^yAlR 1965 SC 1096 (1099. 1100, 1101) (Pt B) 

• ■; — An. 31 (2)— Acquisition— Scope of Art. 31 (2)— 
It IS wider than Government of India Act (1935)f 
S. 299. 

Clause (2) of Art. 31 is wider in scope. It requires 
public purpose as a justifying circumstance not only 
where property, movable or immovable is acquired 
but also where is taken possession of, S. 299, 
Government of India Act, 1935, was limited to acqui- 
sition. Under Art. 31 (2) even the taking of possession 
is placed on the same level with acquisition. 

It also applies to movable property of all descrip- 
tion, while S. 299, Government of India Act was 
limited to commercial or industrial undertaking or 
any interests in them or in company's owning any 
commercial or industrid undertaking apart from 
land. Girijananda v. State of Assam, AlR 1956 Ass»m 
33 (40) (Pt F) (Pr 20) (SB). 

Art. 31 (2) — Art. 81 (2) and Government of 

India Act (1935), S. 299 (5). 

In Art. 31 Constitution of India no express provi- 
sion similar to sub s. (5) of S. 299, Government of 
India Act, is made for the reason that Art. 31 (2) has 
been so worded as to include the substance of sui)-s. (5) 
of S. 299 of the Government of India Act, AIR 1953 
Assam 84 (DB). 

Art. 31— Government of India (1935)— S. 299(2) 

— West Bengal Land (Requisition and .Acquisition 
Act (2 of 194S). S. 7 (1) Second proviso— Validity — 
Provision though temporary in nature was bit by 
S. 299 (2), Government of India Act (1935)— Tem- 
porary statutes can be hit by the provisions of Art. 31 
(2) of the Constitution or by S. 299 (2) of the Govern- 
ment of India Act, 1935. See CJovcrnment of India 
Act (1935). S. 299. AIR 1961 Cal 112. 

Art. 31 (1) and (2) — Givernment of India Act 

(1935), S 299 (1) and (2) —Scope— Distinction. 

Though Cls. (1) and (2) of Art. 31 of the Constitu- 
tion of India have a similarity to sub-ss (I) and (2) of 
S. 299, Government of India Act, 1935, they are not 
expressed exactly in the same terms, for example, the 
scope of Cl. (2) of Art. 31 is much wider than the 
.scope of sul>.s. (2)of S. 299. ILR 34 Pat 382 : AIR 

1956 Pat 149 (153) (Pt C) (Pr 16) (DB). 

5 (d). Clause (2)— Before Fourth 
Amendment of 1955. 

• Art. 31 (2) — (Before Constitution (Fourth 

Amendment) Act, l955)-Deprivation of property— 
U. P. Road Transport Service (Development) Act (9 
of 1955), Ss 5 and 11 — N'alidity. 

The U. P. Transport Service (Development) Act 
which in effect prohibits the stage carriage operators 
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€rom doing their motor transport business deprives 
them of their property or interest in a commercial 
undertaking within the meaning of Art. 31 (2) of the 
Constitution. It follows that, if the Act does not pro- 
vide for compensation the Act would be invalid being 
in conflict with the provisions of Art. 31(2) of the 
Constitution. .A I II 1954 S C 728, Foil. 

Having regard to the entire scheme of comp?nsa- 
tion provided by the Act. and S. 11 (5) in particular, 
it must be held that the.\?t provides for adequate 
comp'ensation for the interest acquired within the 
meaning of Art. 31 (2) of the Constitution. Deep 
Chand v. State of U. P. (1959) SCj 10G9 : 1959 
S C A 377 I (1959) 2 S C R iSupp) S t I L R (1959) 1 
All 293 : A I n 1959 S C 048 (009, 070. 073) (Pt H) 
<Prs 38,41). 

• Arts. 31, 13(1) ar.d 32 — Essential Supplies 

(Temporary Powers) Act (1946). S. 3 ^4) — P. Indu'^- 
trial Disputes Act (2S of I0 l7), S. 3 (f) — Mil! produ- 
cing cotton yarn, closed — rhcrcaficr orders handing 
over manag ment of mill to authorised controller 
passed— Orders held were invalid — Deprivati(»n ol 
property. See Ibid Art. 13(1). A I H l955 S C 024. 

• Art. 31 (2) — U. P. State Hoad Transport .\ct — 

Aalidity — Act infringes Art. 31 (.:). 1 lie effect o! 
prohibition of the trade or business of tlie apiiellants 
by the impugned legislation amounts to deprivation 
of their property or interest in a commercial under- 
taking within the meaning of .\rt.31(2i .\ 1 H 1054 

Ml 2.57, Heversed. S('c I’. P. State Hoj<i I'ransporf 

\ct (2 of 1951). A I H 1954 S C 728. 


• .Art. 31 — Who can challenge constitntioiiabt v 

<4 statute offeiniing .5rt. 31 — A I H 1951 Born 80, 
Heversed. 


The plaintiff who was the registered holder of a 
riumber of partly paid up prefere.nce shares of tfic 
Sholapnr Spinning and W eaving Ccrnpiny tiled a suit 
agiinst the company its directors appointed by the 
Covernment and the L'niou of India in the Bombay 
ligh C.ourt on behalf of himself and other preftrence 
sh are-holders praying for a declaration that the reso- 
lution of the d.ireetors appointeil hy the (-ovurnment 
of Bombay under Ordinance 1 1 cf I95(t, making a call 
On them was illegal and ultra vires, as the law under 
which they were appointed was itself invalid. The 
plaintiff claimed relief in the form of a declaration 
regarding the invalidity of the Ordinance and prayed 
■for injunction restraining the directors from giving 
effect to the resolution. 


Held, that in the circumstances of the case, the 
plaintiff as a preference sharc-liolder of the company 
was entitled to challenge the constitutionality of the 
Ordinance on the basis that it abridged the coinpanv’s 
Aindamental right under .\rt. 31 (2) of the Constitu- 
<ion. (1922'. 262 U S 447, Applied ; A 1 H 19.51 S C 
41, Disting.; A [ H 1951 Born 86 lievcrscd. Dwarka- 
'Us Shrinivas v. Shohipur Spinnirg and W'eaving Ca>, 
Ltd., 1954 SCI 175: (1954) 1 Mad LJ 355:07 
Mad L ^V 176 : 50 Bom L H 081 : (1954) 24 ComCas 
103 I 1954 S C A 132 : 1954 SCR 074 : A 1 H 105-t 
SC 119 (122.130, 131, 132. 134. 135. 138. 139 
(Pt F) (Prs 1, 33. 34. 35, 30. 37, 40, 47, 72, 75). 


Art. 31 — U. P. Act 2 of 1951 — State does not 
acquire any property or interest in commercial under- 
taknig. See Uttar Praiesh State lioad Transport .\ct 
(19.)()j (2 of 1951), Preamble. A I H 1954 All 257 

:db). 

Reversed in A I H 1954 S C 728. 

Arts. 51 and I9(l)(g) — Charitable Endowments 
Act (].S9U), Ss. 4,5, 2. 19 — Ediicaiional purpose is 
haritable purpose — Property held by institution for 
siucatioual purpose — Institution regi'^^ered under 
•'ocieties Registration \ct, I860 — Effect — .\ppoiiit- 


ment of Treasurer in respect of such property under 
Charitable Endowments Act — Validity — .\rts. 19 (1) 
(g) and 31 of Constitution not violated — (Societies 
Registration .Act (tS60), Ss. 3. 5, 0). See Chaiitable 
Endowments .\ct (1890), S. 4. AIK 1958 Andh Pra 
773. 

Art. 31 — Madras Estates (Abolition and (Conver- 
sion into Rvotwari) Act, 1948, S. 20 — Acquisition of 
commercial venture— Section 20 of Madras Act does 
not enable Government to acquire commercial venture 

— Section is within legislative competence. See Ten- 
ancy Laws — Madras Estates (Abolition and Conver- 
sion into ifyotwari) Act (20 of 194S\ S. 20. AIR 
195.S Andh Pra 522 (DB). 

• Art. 31 (2) — Scope — Madras Estates I.and 
(Rcdiictinn of Rent) Act (30 of 1947). S. 3 — \ alidity 

— laking over of management l)v Government — If 
infringes S. 299. (oivernrnent of India Act, 1935. 

I he obiect of tlie Madras Estates I. and Reduction 
of Rent Act, 1947, is t ) standardise rents in the State 
ant.1 to brif g down the rent‘. pavahlt. by a royt in the 
estato to the level of rents olilaining in rvotw’ari 
tracts. Aiid a law regulating the relation of a land- 
lortl wit.'i his tenant is not one which takes property 
within the meaning of Art. ■'^1(2} evm tlionah it has 
the cilect of redncin- hi> rights. A I R 1955 S C 795. 
Rel. on. 


V urther, the taking over of the management by the 
( -overnment to coiU'et rent docs not bring tlie legis- 
lation within the mischief of S. 299. Government of 
India .Act, I'J35 The .\ct neitfier confiscatorv ror 
does it in .substance amount to a di^privation of the 
propertv and as .sntli it does nc t affect the title of the 
lami* bidder. \ ji,k ifa Chalainmavya \. l't'i“ State of 
Midras, (l<).-,S) .\ndli I. T 211 t I L R (1950) Andh 
Pra SSS : (195S) 1 Andii \V R SS : V I R 19.58 Andh 
I'ra 173(182, 183. 192) (I t D)(Brs 19. 29. 43' (FB). 

Reversed on another point in .\ I R 1962 S C 1687.] 

® .Art 31 (2) (before 1955 Amendment) — * Pos- 
session”— Meaning— Possession nt properties of non- 
cvacuces hy Custodian under 8. 19, .Vdministration 
of lAacuce Properly .Act. 

i\T Palnitkar and Srinivasacliari. JJ.)— The posses- 
sion incntiorrd in .\rl.3l 2) refers to tlie taking of 
pos^esMOn of any prop.-ity for public purpose thereby 
destroying the ownership. The po-s-^esMon of the pro- 
perties of strangers or non-evacuees which the Custo- 
dian takes over under S. 10. Administration of Evacuee 
Property Act is not outright possession, nor does it 
destroy their ouner.diip, hut it is incidental for the 
purposes of the administr.ation of the projx’rtv be- 
longing to the evacuees. Whether the (aistodian has 
such a right under the Evacuee l^roperty Act is a 
dillerent ([uestion, hut if has nothing to do vvitii the 
compulsory acquisition of property for public pur 
pose referred to in .-Ut.Sl of the Constitution. .Mohd. 
razlur Rahman v Caistodian Evacuee Properts' AIR 
1950 Hyd 91 .92) (Pt A) (Pr 5) irii)* ' A « 

•—Arts. 31 (2). Sch. 7. List 1. entry 33 and 

Taking possc-ssion — Meaning of 

TcM'A' of 1949) Tenure, 

iPer Sinha ].} — Taking possession under \rt 31 
has rejerence to the power of requisition ' under 
Item >) ol List 1 and Item 36 of List ^ of Snh ~ 
to the Constifutiou. The Bihar St.te Management olf 
Estates and Tenures Act does not contem,date re- 
qms.tu.n.ne of property and hence is ultra vires on 
this ground. Kameshwar Sin^h v. Province of Bilnr 
! I, H 29 Pat 79(1 : I B I95O Pat ;39 " ( 4 ^ i.fi)’ 
(Pt L) (Pr 4) (SB). 


^fnv.iBle Property (Bo. 
qurotimurK) .\ct Pa o( 19-17), S. 2-(,rder utrder, 
rciuis.tioniLK I, nek ly.ng in 3 hnek kiln - P7oes not 
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amount to compulsory acquisition of commercial or 
industrial undertaking — S. 299 not applicable. See 
Government of India Act (1935), S. 299. AIR 1956 
Punj 247 (DB). 

“ Art. 31— Legislation taking over administration 
of secular atfairs of religious institution — Validity— 
Nathdwara Temple Act (13 oi 1959), Ss. 2 (viii), 16, 
28 (2) and (3), 30 (2'' (a), 36 and 37 are ultra vires 
the Arts^ 19 (1) (f\ 22 (d), 14 and 20 (b) respectively, 
of the Constitution — Art. 31 is not infringed. All the 
property belonged to Shri Shrinathji and Shri Shri- 
nathji has not been deprived of the property. Even if 
it is considered that thereis deprivation it is bv autho- 
rity of law. See Ibid, Art. 14. AIR 1962 Raj 196 (DB). 


vene nrcs. and 31(2) of the <:k)nstitution — 

31 (2)-Effect of enactment of 
Art. 31 (2-A) — (Quaere): — Whether the theory that 
acquisition in Art 31 (2) is not confined to cases o5 
transfer of ownership to the State, and that even 
deprivation of property would fall within it can he 
accepted as correct in view :of the enactment of 

Bombay Labour Welfare' Fund Act 
(40 of 19o3), S. 3 (1). AIR 1958 S C 328. 

7 - ~ Applicability — U. P. Consolida- 

M A Act (1954), S. 14 (ee) -Contribution 

ot land under— Case does not fall under Art. 31 (2A) 

See Ibid, Art. 31 (2). AIR 1957 All 297 (DB). 


Art. 31 (2) — (Rajasthan) (Former) Ordinances 

(10 and 15 of 1949) — Provisions for State taking 
over management of collection of revenue are not 
void. See Rajasthan (Former) Ordinances (10 and 15 
of 1949). AIR 1953 Raj 22. 

• Art, 31 (2) — Scope — ‘‘Taking of possession or 

acquisition” — Meaning of — “Property” including 
any “interest” in— Interpretation- \\ P. requisition 
of Buildings and Premises and Fixation of Rent 
Ordinance (3 of 1949)— Ultra vires. 

The words "taking of possession and acquisition” 
in Art. 31 (2) is comprehensive enough to include 
both acquisition which is a complete deprivation of 
all interests in the property and requisition which is 
the taking possession for a limited period or a limi- 
ted purpose. 

"Property” in this article expressly includes in its 
definition "any interests” in it; even a temporary or a 
precarious interest such as that of a mortgagee, lessee 
or a tenant is also property for the purposes of this 
article. 

Under Art. 31 the law authorising such taking of 
possession or acquisition of property should clearly 
lay down that it should be done for a public pur- 
pose or in the public interests. Another requirement 
is that the law should e.vpressly provide for compen- 
sation. It is also necessary that the law itself should 
contain the principles upon which the compensation 
should be worked out. 

Any law, pre-existing or made after the Constitu- 
tion not conforming to the above principles uuder 
Art. ol have to be declared invalid to that exient 
and the High Court has power under Art. 226 to 
issue directions to the acquiring or requisitioning 
authorities not to act upon the law. 

V. P. Ordinance III of 1949, makes no mention of 
the purpose at all but straightway authorises any 
officer empowered in that behalf to requisition any 
premises for any purpose and to that extent it is ultra 
vires. Further it is silent on the question of com- 
pensation or the manner of fixing the amount by 
specifying the principles and how it should be deter- 
mined and given, even in regard to the full owner of 
the property The provision for fixing the reason- 
able rent to a full owner is not reasonable under 
Art. 31 (2) since it docs not show how it is to be 
fi.xed and to he paid; as regards other interests, no 
compensation is provided at all. 

The ordinance is ultra vires on the two grounds of 
non- mention of public purpose and the non- provision 
of compen.sation for the tenant in any case. .^IH 1952 
E. P. 70; AIR 1951 Nag 32, Ref. AIR 1952 \4ndh I’ra 
78 (79. 80) (Pis A. B. C) (Prs 3, 3a, 4. 7. 10). 

5 (e). Clauses (2) and (5)— Combined effect. 

See Ibid, Note 17. 


- Art. 31 (2.A) (as atlcled by Constitution (Fourth 
Amendment) Act, 1955) — Retrospective operation. 

Clause (2.A) cannot he construed as beinj; retros- 
ufV''? '“operation. 1956 All W R (H C; 643 i 1956 
mnW ' air- 1957 All 297 (304) (Pt I) (Pr 26) 


Arts. 31 (2-A) and.'31-A — Retrospective operation 
(Madhya Pradesh Land Revenue Code (2 of 1955) 
o. 214)— If ultra vires. 

Per Kotwal J. — Article 51, as it stood prior t> the 
Lourth Amendment, would hit S, 214 of the Madhya 
I radesh Land Revenue Code because no compen- 
.sation has been provided therein for the abolition 

Q! io of the petitioners. But Art. 

Oi (Z A) IS restrospective in its operation, and having 
regard to its provisions S. 214 of the Madhya Pradesh 
Land Revenue Code, 1955, cannot be declared un- 
constitutional though it deprives the petitioners of 
their propyty. By the use of the words “it shall not 
be deemed to provide for the compulsory acquisi- 
tion or requisitioning of property” in Art. 31(2 .a: 

1 arhament clearly intended to apply the fiction 
without reference to any point of time and 

A (2-A) rttrospective in its operation. 

AIR 1930 P C 54 and AIR 1957 S C 599, Rel. on. 

J. — Though the Madhya Pradesh 
Land Revenue Code was enacted before the Fourth. 
Amendment, that Amendmect w’as clearly retrospec- 
tive ana S. 214 cannot be challenged as ultra vires 

NagLj 63: GO Bom 
L R 59/ : AIR 1958 Bom 300 (303, 304, 305) (Pt B) 

(Prs 22, 26, 27, 34) (DB). 


Art. 31 (2A)— West Bengal Land Requisition ana 
Acquisition Act \2 of 1948), S. 3 — Constitutionality 
rTx cannot be held to be ultra vires of Ait. 19 
(l)(l) of the Constitution — Art. 31 (2) read with 
^Ut.31 (2A) excludes operation of Art. 19 (1) (f) — 
8ee West Bengal Land Requisition and Acouisition 
Act (2 of 1948). AIR 1962 Cal 269. 


• Arts, 31 (2A). 19 (6), 31 (2) and 374(2) -Gov- 

ernment of India Act (1935), S. 299-Calcutta Police 
Act (1856), S. 6lA — Calcutta Suburban Police .\ct 
(I860), S. 38 a Notifications in 1959 by Police Com- 
missioner prohibiting use of cycle-caV's in Calcutta 
and suburbs — Notifications are valid. See Ibid, Ait 
19(6). AIR 1961 Cal 125 (SB). 

" Art. 31 (2A) — Direction to sell to Government 

Question of compensation — Justiciability of. See 
Essential Commodities Act (1955), S. 3 (2)(f). .MR 
1958 Cal 257. 


■" ' .Vrts. 31 and 31 (2-A) — M. B. Zamindari .Aboli- 
tion Act, S. 38 (2)— Validity— .\ct is saved by .\rt. 31 
(2.\)._ See Tenancy Laws— Madhya Bharat RevtniK 
.Administration and Ryotwari Land Revenue and 
Tenancy .\ct (66 of 1950), S. 74, 1961 Jab L J 151. 


6, Clause (2.V). 

• Art. 31 (2-A) — Bombay Labour Welfare Fund 
Act (40 of 1953), Ss.3 (1), 3 (2) ^b)-Validity-Contra- 


Art, 31 (2-A) — Bihar Koshi Area (Restoration of 

Lands to Haiyats) .Act (30 of 1951)— .Act became cons- 
titutionally valid with effect from 27th .April, 195' 
on which date Constitution (Fourth Amendment) .Vet 
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1955 was passed. See Ibid, Art. 13. AIR 1957 Pat 

, Arts. 31 (2) and 31 (2-A) — Tenancy Laws — Bihar 
n-oshi^ Area (Restoration of Lands of Raiyats) Act (30 
of 1951), S. 3 — Proceedings taken before 27-4-1955 
are not validated. ILK 35 Pat 847 : 1956 R L I R 
760 : AIR 1957 Pat 44 (52) (Pt J) (Pr 21) (DR). 

Art. 31(2A) East Punjab Holdings 'Consolida- 
and Prevention of Fragmentation Act (50 of 
i.948), S. 34— \ illage land taken from proprietors 
and set apart for common use — User of common land 
is compensation — Part of proprietary land re>erved 
tor the use of the village as a whole — Such action is 
^-xempted by sub s. (2 a) introduced by the Fourth 

Const'tution. 57 Pun L R 479 i 
: A I R 1956 Punj SS {S9) (Pt R) 


Amendment to the 
ILR (1956) Punj 47 
:Pr 6) (DB). 


"Acquired.’’ 


w Art. 31 (2) — Under Art. 3L unless tlu-rei^ 
transfer of owner.^hip or the right to posecssion of 
tny property to the State or to .i Corporation owned 
or controlled by the State, the l.iw shall be deemed 
not to provide for compulsory acqlli^ition or requLi- 
>.iod of property and in sucli a c.oe no compcn''atiofi 

r.^d be provided under Art. 31 (2)-Xation ili^ itioi, 
ot bus transport — Scheme not provid.ing for compen- 
•ation to e.visting permit holder-Constitntion.il vali- 
dity See .Motor Vehicle^ .Vet (I'r-O). amended 
oy Act C of I'j >fi), Chap i\ -A. AIR 195d S C 30S. 

Art. 31 (1) and (2) — Scope — Clauses, if deal 
With same topic — ‘Deprivation,’ ‘.Veiinisitioid and 
making p(issession‘. 

Art. 31 is a seif-coutained pro,■i^iOM cciimiti;i;' tie 
nekl ot eminent domain and Art. :;L M) and (2) deal 
Ajth the same topic of compnl.sory au.,l,i^ition of 


and po^. 


property. The words Mconidtion’ ..... pu.s- 

Mon list ' in Alt. oL i2) have the ’.ime meaning 
.s the word Mt-pnvation' in Art. At U). 

Art. 31 gives complete protection to priv ite pro- 
^rty as against executive action, no matter bv what 

other ^ deprived of possession of it. In 

her words, Constitution declares that no person 
svilhom P3sse.ssion of private property 

rhp 7 <=0'”P'^nsation and that too undcr 

nXno of law, provided there was a public 

immaterial io the 
l denrwed of property as to u hjt use 
lie State makes of his property or what title it 

f’,''Ot'-‘ction is against loss of pro- 

-‘ll ? t is no protection given to 

-he State hy he Article. It has no fundamental right 

as against the individual citizen. Art. :U states the 

■ imitations on the power of the State in the field of 
saMng property and those limitations are in the 

■ nterests of the person sought to be deprived of his 
property. 1 he question whether acqnisilio.-i has a 
arger concept than that conveyed by the expression 

V et ‘■'“'‘iiy of academic interest in 

c Xl Pi>''aseology employed by 

h:sPsirXA''*-A‘- Uoservations ot lAis J. in .\1K 

1 'at S C .11 and .MR 1952 S C 2.52, Diss. Iron,. 

red Ao^^A® ' pos.session and acquisition refer. 

icouisit on- fh P’ sort of 'possession- and 

acquisition that amounts to ‘deprivation’ within the 

rai^doln P- P'- “oJ rule-can be 

attActed b" deprivation, then cl. (2) is 

sort of den’i deprivation is meant the 

those attrlbM p f®" substantially robs a man of 
Prnv 'ilh 7®A°^ en oyment which normally accom- 

is unessen H P^oPo^ty- The form 

I> ri *. ■ substance that one must seek." 

gorical decf.TTf ^ embodies a cate- 

2 rical deck, ration proclaiming the right of property 
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and equally categorically prohibits the State from 
aeprlviug the owner of that property by an executive 
act or without being backed by the authority of law. 

1 he intention underlying the Articles being the pro- 

tection of property against invasion by the State, 
both I arts (1) and -2) of Art. 31 should be read 
together so a.s to harmonize with that intention. 

‘■I am not prepared to sub<;cribe to the proposition 
that .Vrt. 3t (1) .stands by itself and should be read 
separately from {2) and I cannot attribute an inten- 
tion to our Par iament to deprive a person of his pro- 
perty merely hy passing an .Vet. The two parts of 
tne Article form an integral whole and cinnot be di.v- 
-socuted from each other. 

‘ W hether the fact- in a given case amounts to de- 

privation ot property within the meaning of Art. 31 
will depend iipori the circumstances of each ca.se and 
'.I :is not possible in the nature of things, to lay 
do.vn.any ml exible IlM which may be universally 
applicable \\hen It can be shown that the statute 
nbMmtully lllterR■rL^ with the right of enjoyment 
vf property, it will be hit by Art. 31 (2) and declared 
void, Uiilevs conipens--tlon is provided." Dwarkadas 
Shnnivas v Shol ipur Spinrdng and Weaving Co. 
ktd. M9 o 4) I .Mad L J 3.55 : 19.54 SCI 175 • fl7 

I 1954 S C A 

I3i. : J )>4 S C i! 67-4 i .56 Rorn L R 681 : VIR 195*4 

ml. 7S?79f ' TTsd!23!'2^ 

* Art. M ‘.Aqiiisit inn' — Meaning of. 

I'be wor.l '.icciuiMtion’ ha.s ,,uitc a wide concept, 
meaning tbe piaicutiiig of propertv Or the taking of 
It permaiieiitly or temporarily. It does not neces'-arily 
imply the ac(|iiisiti,„i of legal title by the State ii, 
lie [iroperty taken py,., .im, cf. US Com \V I 1', oBI 

I;i'nu97ai^,m2in:,,,di).,s j.cpb^^ 

AM. b (. 4J. di.cipi-roved. Dwarkadas Shn'- 

m2i ',‘’ 7 Co. Ltd. 

(L.).jI) 1 Mad L J • 0< .Mad L W 176 : (1954) 24 

Sl 1?;" -r'- ■“ I- 11 

ail, ,n “i a, ii’’ !■ c- 1 1 ■ .nil 193. 5 c 119 

0 31 (2)— Acquired or taken possession of. 

‘‘7 IF Das, J. tnd Jagannadhadas, JJ., 

Contra — I he words ‘acquired or taken possession' 

used in Cl. ( 2 ) of Art. 31 cannot be construed in a 
narrovv technical sense. It cannot be assumed that 
the ordinary word ‘acquisitioji’ was used in the Con- 
stitution in the same narrow sense in which it mav 
have been used m pre-ConMitution legislation relating 
to -acquisition of land, i hese enactments related to 
land, whereas Art. 31 (2), refers to movable property 
also, as to which no formal transfer Or vesting Sf 
tie IS neces.sary. Nor is tiiere any warrant for tho 
a.ssuniphon that 'taking possession of properN' was 
intended to mean tiie same thing as Teaiiisihnrdnc^ 
property’ referred to in the Enkie.s of ?h7seventh 
Schednle. The word 'acquisition' and its grammatical 

FnVr777f 1Vl7 Seh"! 'l'® Art. 31 and the 

imtrics ot Mh Schedule, be understood in their 

ordinary sense and the additional word.s 'taking nos 

''l''Ai,° ‘‘■equis'tioning’ are used in ArtXuk 
and in the Entrie'j respectively, not in contradist'inckon 

with, but in amplihcation of the term 'acquisition’ so 
as to make it clear that the words taken together 

cover .even those kind.s of deprivation whi'chXnoI 

involve the continued e.xistence of the propertv after 
It IS acquired 1 he expression 'taking posset L“can 
only mean taking .such possession as the propeRv is 

[.“cts'ci 7,f s ® '■ 

Soup™/,'; «• 

■.tail bouko,, 
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does not admit of being construed in the same wide 
sense as the word ‘taken’ used in the Fifth Amend- 
ment 01 the American Constitution, but implies such 
an appropnation of the property or abridgment of the 
Hicidents of its ownership as would amount to a 
deprivation of the owner. Any other interference with 
enjoy ment of private property short of such appro- 
priation or abridgment would not be compensable 
under Art. 31 (2). 

word ‘acquired’ used in 
Art. ol (-) must be given the special meaning which 
that word has acquired and cannot be read as 
synonymous with ‘taken’ as used in the Fifth Amend- 
ment to the Constitution of the United States. The 
eipression ‘taken possession of or acquired’ occurring 
in Cl. (ZMias not the same meaning which the word 
’deprived’ used in Cl. (1) has. ‘Taken possession of or 
acquired should be read as indicative of the concept 
of ‘requisition or acquisition’. 

Per Jagannadhadas, J.-'Taking possession’ and 
acquisition are Lot to be construed as having refer- 
ence to and meaning ‘deprivation* or vice versa. Un- 
doubtedly ‘taking possession* and ‘acquisition’ 

converse may not 
fol ow in the particular context in which the^^e words 

and phrases are used. While the framers of the 
Constitution laid down the requirement of the autho- 
rity of law for ‘deprivation of property’ with a larger 
connotation, they limited the requirement of pay- 
ment of compensation to what may reasonably be 
comprehended within the concept of 'acquisition* and 

’taking possession*. To read these words and phrasts 
in Art. 31 (2) as meaning the same thing as 'depriva- 
tion used in Art. 31 (1) and to make the test of 
substantial abridgment’ or ‘deprivation’ as the sine 
qua non for payment of compensation under .\rt. 31 
(2) is to open the door for introduction of most if not 
all the elements of wide uncertainly which have 
gathered round the word 'taken* used in the corres- 
ponding context in the American Constitution. State 
of West Bengal v. Subodh Copal Bose. 1954 SCA 65 i 
1954 SCR 587 , (1954) 1 Mad L J 314 : 67 Mad L W 
206 . 1954 S C 1127 : AIR 1954 S C 92 (99 113 
114, 115. 117, 118) (Pt E) (Prs 15, 51. 53, 58, 59, 66)! 

• Art. 31- ‘Acquisition* and ‘pcssession* of pro- 

perty— Distinction-Test. 

‘Acquisition’ means and implies the acquiring of 
the entire title of the expropriated ownfr, whatever 
the nature or extent of that title might be. The entire 
bundle of rights w'hich were vested in the original 
holder would pass on an acqui.sition to the acquirer 
leaving nothing in the former. In taking possession 
on the other hand, the title to the property admittedly 
remains in the original holder, though he is excluded 
from possession or enfoyment of the property. Article 
31 (2) of the Constitution itself makes a clear distinc- 
tion between acquisition ohproperty and taking posses- 
sion of it for a public purpose, though it places both 
of them on the same footing in the sense that a legis- 
lation authorising either of these acts must make 
provision for payment of compensation to the dis- 
placed or expropriated holder of the property. In 
the context in which the word “acquisition” appears 
in Art. 31 (2), it can only mean and refer to acquisi- 
tion of the entire interest of the previous holder bv 

transfer of title. 

The test is as to whether the owner has been dis- 
possessed substantially from the rights held by him 
or the loss is only with regard to some minor ingre- 
dients of the proprietary right. Charanjit Lai Chou- 

India, 54 M L W 47 ; 1951 S C I 
W N 111 : (1951) 21 Comp Cas 33 : 
1950 S C R 869 : 53 Bom L R 499 : ILR (1951) Hyd 

^ ^ ^ ^ 55, 56) (Pt G) (Prs 

54/4 


/ 51. 19, 366— Government of India Acl 

(1935), S. 299— U. P. Tenancy (Amendment) Act (10 
of.l947).S. 27— Provisions of S. 27 of U.P. Act are not 

c ejected tenant under 

S. 27 IS not acquisition* within meaning of S. 299 

Government of India Act and Art. 31 of the Constitu- 
tion— U. P. Act IS existing law and is saved— Rights 
under Art. 19 (1) (f) of new tenant are not infringed. 

There is no jurisdiction for enlarging the scope of 
sub-s. (2) of S. 299. Government of India Act. 1935> 
on account of the interpretation of similar language 
in the Corstitution. The expression ‘acquisition* in 
sub-s. (2) of S. 299 should not be given the same 
interpretation as the Supreme Court gave to that ex- 
pression in Art. 31 of the Consihution prior to its 
amendment by the Constitution (Fourth Amendment) 
Act 1955. A I R 1955 S C 781 and A I R 1954 S C 92, 
Rel. on.; AIR 1958 Andh Pra 173 (FB), Diss. from. 

Even though the provisions of S. 27 of U. P. Ten. 

(Amend.) Act (10 of 1947), deprive the new tenant 
inducted in the place of the ejected tenart, of his 
tenancy rights, they will not be deemed to be law 
for the compulsory acquisition of his rights and 
cons^uently not be hit on account of their :no& 
providing for the payment of compensation to him 
for the deprivation of his rights. 

The provisions of S. 27 of U. P. Act 10 of 1947 did 
not become void on the coming into force of the 
Constitution. U. P. Act 10 of 1947 comes within the 
expression ‘existing law’ as defined in cl. (10) of 
Art. 360 of the Constitution. U. P. Act 10 of 1947 
came into force on the 14th June, 1947, more thaii- 
eighteen months before the commencement of th© 
Constitution, and therefore the provisions of cl. (5) of 
Art. 31 do not apply to it. It follows, therefore, that 
this Act being an existing law on the 2eth January, 
1950 is not affected by the provisions of CL (2) of 
Art. 31. Moreover the provisions of this Act do not 
provide for the compulsory acquisition of propeity 
in view of cl, (2-A) ofjArt, 31 of the Constitution ana, 
therefore, they do not fall within the purview of 
cl. (2) of that Article. When the provisions of S. 27 
of U. P. Act 10 of 1947 take away the right the new 
tenant possessed in the land no question of any 
restriction on his right to hold and dispose of pro- 
perty arises. The provisions of S. 27 of U, P. Act 10 
of 1947 do not in aty way infringe the new tenant’s 
rights under Art. 19 (1) (f) of the Constitution. 1960 
All L J 936 : 1961 All W R (H C) 24 : AIR 1961 All 

22, 24, 27. 29. 30, 

34} (DB}« 

Art. 31 (2) — Acquisition — Requirements of. 

The necessary requirements of acquisition both 
under the clause as amended by the Fourth amend- 
ment and the unamended one are firstly that the 
acquisition should be for public purpo.se and secondly 
that it mu.st provide for compensation or fix the 
principle on w'hich the compensation is to be deter- 
mined. AIR 1958 All 126 (Igl) (Pt C) (Pr 11). 

— Arts. 31, 19 (I) (g), 19 (6) ond 246 (as amended 
by 4th Amendment 1955) — .\cquisition — Transfer of 
Ownership or right to possession is essential — Mere 
deprivation of proper^ is not acquisition— (Colourable 
legislation, what is— Fraud on Constitution — Motor 
Vehicles .Vet (1939 as amended by Act 100 of 1956) 
Chap. IVA, S. 68G— .\ct is not unconstitutional or 
void. -1958-2 Andh W R2ll i ILR (1958) Andh Pra 
437: AIR 1959 Andh.Pra 292 (298) (Pt A) (Pr 8) (DB). 

• -Art. 31 (1) and (2) — Government of India Act 
(1935), S. 299— ‘Acquisition’ — Meaning of — Inter, 
pretation of Statutes — Acts in pari materia. 

Per Subba Rao C. J. — There is no reason why con- 
Uictiog or dilferent meanings should be given to the 
word 'acquisition’ found in S. 299 of the Government 
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of India Act and Art. 31 of the Constitution. Both 
the provisions are designed and intended to protect 
^sons from being deprived of their property by the 
Stale without paying compensation. There is no 
justification for holding that the word 'acquisition' 
in Art. 31 (2) is used in a sense different Iron that 
Iven to it in S. 299 of the Government of India Act. 
eclion 299(1) was a guarantee against the deprivation 
of property by executive authority save by authority 
by law. This right created by S. 299 was similar in 
content and scope as that conferred bv Art. 31 (1) of 
the Constitution. AIR 1955 S C 47, Uel. on. 

Per Viswanatha Sastri J.— In the interpretation of 
S. 299 (2) of the Government of India Act, 1935 a 
reference to Art. 31 (1) and (5) of the Constitution 
and the manner in which they have been iutei preted 
by the decisions of the Supreme Court is necessaiy 
bwause these two statutory provisioDS, in spite of 
some difference in form and expression, are in pari 
materia. Venkata Chalammayya v. The State of 
Madras ILR (1956) Andh Pra 8SS i 195S Andh L;T 
211 : (195S) 1 Andh VV H 8S : A I B 1958 Andh Pra 
173 (178, 180, 181, I8G. 1S7) (Pt B) (Prs 9. 13, 32) 
(FB). 

[Reversed on another point in AIR 1902 S C 10S7.] 

• Art. 31 (2)— ‘Acquisilion’— Meaning— Govern- 

ment of India Act (1935), S. 290. 

Per Subba Rao C J. — A comparative study of the 
two decisions of the Supreme Court in \IR Pio l S C 
92 and AIK 1954 S C 119 indicates that except Das J., 
all theotfier learned fudges rejected the narrow mean- 
ing of the w'ord 'acquisition,' i.o., transfer of the title 
from the owner and vesting the same in the State, and 
adopted the more comprehensive one vjz., the procur* 
ing of property or fhe taking of it permanently or tem- 
porarily by the State, The word ‘acfiuisition’ in sub- 
s,(2) ofS. 299, Government of India Act in view of^the 
Supreme (dourt Judgment, must be held to mean any 
deprivation of the property of a citizen, and there- 
fore, such deprivation cannot be affected f)y any act 
without conforming to the limitations laid down 
under that section. 

Per \'iswanatha Sastri J.— Substantial deprivation 
of proprietary lights is what is meant by the word 
'acquisition' occuiring in .\rt. 31(2) of the Consiini- 
tion and S. 299 (2) of the Government of India Act. 
AIR 1952 Mad 2U3, Overruled on this point. 

Per Krislina Rao J. — There is nothing in the pro- 
nouncements of the Supreme Court which compels 
the Court to hold that the word ‘acquisition’ used in 
S. 299 (2) has the same extended meaning as it bears 
in the context of Art. 31 (2). 

On the analogy of the rule of 'contemporanea 
expositio’ when the meaning is not plain and un- 
equivocal, but ob.^cure or of doubtful import, the 
Court should incline to the interpretation authorita- 
tively put upon the language by Couits at the time 
the statute was alive. Theielore, the correctness of 
the reasoning in A 1 R 1952 Mad 203, namely, that in 
S. 299 (2) acquisition imports tbo idea of transfer- 
ence of some of the owner’s rights in property re- 
mains unaffected by the decision iiiAIU 1954 S C 119. 
Venkata Chalammayya v. The State of .Madras, 1958 
Andh LT 211 : (1958) 1 Andh VV R 88 ; ILR (1956) 
Andh Pra 888 i A I H 1958 Andh Pra 173 (180, 181, 
190, 193. 194) (Pt C) (Prs 13, 41, 47) (PB). 

[Reversed on another point in AIR 1902 S C 1687.] 

• Arts. 31 (2) and 19(1) (()— .^ssam Assessment 

of Revenue Free Waste Land Grants .Vct (24 of 
1948 ), 8. 3— Land heU free of laud revenue — Such 
land assessed to laud revenue — Right to ca:oy 
interest in such land is not acquisition of propeity* 

Per Special Bench. — There can be no acquisition 
of the right to enjoy landed property free of land 
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revenue and there can, therefore, be no question of 
paying compensation when the land is assessed to land 
revenue, which is so long held free of land revenue. 
Hence the Assam Assessment of Revenue Free \\'aste 
Land Grants Act is not hit by the provisions of 
Art. 31 (2) or Art. 19 (1) (f) of the Constitution. AIR 
1944 F C e2, -Rel. on. I L R (1953) 5 Assam 200, 
.Mfirmed. Girijananda v. .State of .Assam. AIR IQSC' 

Assam 33 (37, 38, 45, 46, 48) (Pt A) (Prs 9, 42, 54> 

(8B). 

• Art 31 (2) — Acquisition — .Assessment of laud- 

revenue on land so far held free of land reveaue. 

Per Sarjoo Piosad C. J. — Although the interest to 
own land free from payment ot land revenue is an 
interest in property, to as.-ess such land to land 
revenue is not such a deprivation of interest in pro- 
perty as;^ would fall within the ambit of Art. 31 (2: 
of the Constitution. 

Per Deka j. — Assuming that the light to enjoy 
the landed property free from land revenue, is 
propeity in itself, tlie assessment of land revenue 
does not amount to a substantial deprivation of 
the property, and is not barred under Art. 31 (2; 
of the Constitution under Art. 19 (1) (f ). Girijananda 
V. State of Assam. A I R 1956 Assam 33 (37, 38. 48) 
iVi C) (Prs 9. 55) (SB). 

——Arts. 31 (2) and 31 (5)— Bombay Prohibition Act 
i25 of 1949), S. 12Vi-A — Coastitutionalily — Section 
129 \ is not ultra virt.s Art. 31 (2) on the ground that 
the collection of blood for the lest under that section 
is acquisition of property without payment of com- 
pensation. See Prohibition— Bombay Prohibiiion Act 
(25 of 1949), S. 129 A. 1964 (2) Cri L J 523 i A I P. 
1964 Bom 253 (DB). 

Art. 31 (2)— Acquisition— Meaning of. 

.\c(juisition in every case must mean transfer o5 
ownership. ILR (1951) Bom 473 : 53 Bora L R 218 j 
AIR 1951 Bom 86 (91) (Pt F) (Pr 7) (DB). 

[Reversed on another point in A I R 1954 S C 119.] 

Art. 31-Calcutta Police Act (4 of 1S66), S. 61A 

— Culculta Suburban Police Act (1866,, S.38-A — 
Notifications prohibiting use of cycle-carts withir. 
Calcutta .and Suburban limits— It is not a case of 
“cornpulsory acquisition" under S. 229 of Govern- 
ment ot India Act (1935) or under Art. 31 of Con- 
.stitution of India. See Calcutta Police Act (4 of I860) 

S. eiA. AIR 1961 Cal 125. 


.\rl. 31 (2)— Acquisition and requisition — Effect 

of— Distinction- Persojis entitled to claim compensa- 
tion. See Defence of India Rules (1939), R. 75- A 
A I R.1954 Cal 212 (DB). 

Art. 31 — ‘.Vcquisitioii’ and 'deprivation' — Ois- 


tinction between. 

There is a distinction between the two concepts of 
‘deprivation’ and ‘acquisition.’ By ‘deprivation* it is- 
meant to take away or seize the rights of another per- 
son whereas by ‘acquisition’ it is meant to acquire 
something from another person and to have it vested 
in him who acquires whether it is tho ownership or 
the proprietary rights or other rights. The fact that 
the Aghat Tenure and Ijara Abolition Act provides for 
compensation, apart from the question whether such 

compensation is adequate or not demonstrates that 

the aholitiou is not by way of deprivation but that it 
amounts to acquisition. (1961) 2 Guj L R 434 • vrR 
1962 Cuj 297 (303) (Pt F) (Pr 16) (DB). ' ^ 

77~, 31-Tenancy Laws-Bombjy Land Tenure- 
Abolition (Hecovery o Becords) Act (50 of igssf 
bs. 3 and 4 — Not violative of Art. 19(1) (,.) 

Art. of of the Constitution— Possession and ucquisi- 

tioii in Art. 31 (2) -Meaning of. See Tenancy L'Xsl 
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~ (Words 

The word ‘acquisition' in Art. 31 should not be 
mterpr^ed in a narrow sense but in the ordinarv 

the procuring of property or the taking of it per^ 
inanen ly or temporarily. It does not necrssarilv 
imply the acquisition of legal title bv the State in the 

u® j P°55®ssion of. ILR (19,35) Hyd 494 . 

■ VIR 19oS Hyd 203 (207) (Pt D) (Fr IS) (DB). 

40 of Bihar Private. Forests Act (9 of 1948) do not 
amount to acquisition of property. See Government 
of India Act (193o), S. 299. (’57) I L B 36 Pat 89 


Art, 31 (2)— Acquisition— Meaning of. 

- j" 299 of Government of 

India Act had the limited meaning of actual trans- 
ierence of ownership and cannot be -given the wide 
meaning of deprivation of anv kind or decree of 

proprietary light. AIR 1956 Pat 493 (DB). 

® (2)— .\cquisition— What ‘amounts to. See 

ST92"(SB).°^ 1950 


(2) — Acquisition — (Patiala and East 
L“nTe (23 0^2006)').“ 


8. “Bequisition.” 

n " Applicability — Houses and Rents — 

& ATTn-Tlwllr”"^^^ Act 

Article 31 does not apply in the case of requisition 
of property Requisition of property is quite^ifferent 
from acquisition. It do^es not deprive the owner of 
his proprietary right. The proprietorship rests in the 
realowner, whi e in case of acquisition he is deprived 

■■ ^^®9Uisition only temporarily deprives 
a party of his right to exercise his ownership over it 
Hence, it cannot be said that the U. P. (Temporary) 
Accommodation Requisition Act (25 of 1947) in. 
fringes, .Vrt 31. m- 

This view seems to be directly oppo.sed to. the 
language of Gl. (2) of Art. 31 (as amended in 1955) 
which expressly covers both acquisition and rt* 

(Pt Dl^P^lO)!^ 1956 All 232 (233) 

Art. 31 (2)— Taking possesssion. 

Ihe expression -‘taking possession of" is not 

nonnniX““® -‘requisitioning,” but has a wider 
connotation than the former expression. But when 

possession is taken as contemplated by Art. 31 (2) the 

person taking possei.Mon of the property must take 

possession of the whole bundle of rights that goes to 

constitute “property." The distincton betwefn "ac- 

quisition and “possession” is that where as in the 

case of the former there is a transfer of ownership 

transfer of ownership or title. Just as in the case of 
acquisition undoubtedly the beneScial interest is 
transterred from the person from whom the property 
IS acquired to the party in whose favour the acquisi- 
tion IS made, similarly in the case of possession the 
person in possession must have transferred to him the 


The 9rdinance 23 of 2C)0e cannot be called a law 
of acquisition and cannot be brought within the laws 

not make a provision for acquisition of the landlords' 'n the property although the title 

'hfnV^^/r the tenants oi c • 53 Bom 

.he right to purchase that share straightway wilhout 

the intervention of the State. AIR 1953 Punf 20 

Rel. on. ILR (1954):Patiala 433 ; AIR 1953 P<>nsii 
161 (170) (Pt D) (Pr 26) (DB). 

0“ another point in AIR 1963 S G 


Art* 31 Tenancy Laws — E P 

(soonSsj^s 

(oO ot 1948), S. 18 (c)— Consolidation scheme— Reser- 
vationof land for e.xlension of abadi for non-pro- 
prietors houses falls within Act-Reservation of land 
tor village Panohayat, unconstitutionality. See Ten- 

ancy la ws-E. P. Hold mgs (Consolidation and Preven 

tion of Fragmentation) Act (50 of 1948), S IS (cf 
AIR 1960 Punj 317 (FB). 

Art. 31— Property taken under superintendence 

of Court of Wards — Property is not “acquired” — 

Court of Wards Act (2 of 1903), S. 5 

(Z) (d/)* 

Government do not “acquire'' within the meaning 
or Art. oL the property of a ward whose estate is 
taken under the superintendence of the Court of 
\\ards. Thev merely manage the property for and on 
behalt of the ward. Secondly, it is obvious that 
although the restrictions which are imposed on the 
right of a spendthrift to acquire, hold and dispose of 
property cause a certain amount of inconvenience to 
him these restrictious are imposed for the benefit of 
the public and the landholder must be deemed to 
have compensation in participating in the general 
advantage. 56 Punj L R 403 : I L R (1955) Punj 331 i 
AIR 1954 Punj 247 (250) (Pt C) (Pr 10) (DB). 


[Overruled .on another point in A I 
Punj 9.] 


R 1903 


-w 111 M i tl 2 r»iS fjUI If 

218 I AIR 1951 Bom 86 (91, 92) (Pt G) (Prs 7, 8) 

[Reversed on another point in AIR 1954 S C 119 1 
—Art. 31--;Requisition*. See Words and Phrases— 
Requisition." AIR 1955 Nag 153 (DB). 

9, Regulating the relation between landlord 
and tenant. 

“ Arl^31, 19 (1) (f), 26 and 31A — Tenancy Laws— 
Mysore Tenancy Act (13 of 1952). S. 6 and Preamble 
—Section IS yalid— Mysore Act passed with an object 
to regulate the law which governed the relation of 
»ie landlords and tenants of agricultural lands. See 

Laws— Mysore Tenancy Act 13 of 1952), S.0. 
(1963) 2 S C J 246 : AIR 1966 S C 1172. 

• [ Arts. 31 (l)and 19(1) (f) — Madras City Tenants* 
Protection Act (3 of 1922). S. 9 - Section does not 

b^nce is not invalid. See Ibid, 
Art. 19 (1) (f). AIR 1964 SC 1440. 

• ~Art. 3l (2)— ‘Taking property’ within meaning 

of Art. 31 (2)— Regulation of relation between land- 
lord and tenant. 

A law which regulates the relation of landlord 
with his tenant is not one which ‘takes property' 
within Art. 31 (2) even though it has the effect of 
pducing his rights. To regulate the relations of 
landlord and tenant and thereby diminish rights, 
hitherto exercised by the landlord in connection with 
his land, is different from compulsory acquisition of 
the land. Hence, S. 80. Marwar Land Revenue Act, 
1949, is not repugnant to Art. 31 (2) of the Constitu- 
tion. AIR 1946 P C 127, Foil. Kishan Singh v. Rajas- 
than State, 1956 S C J 14 : (1955) 2 S C R 531 : 1950 
S C A 402 I AIR 1955 S C 795 (798) (Pt E) (Pr 8). 

Arts. 31 and 19— Government of India Act (1935), 

S, 299 (2) — Madras Estates Land (Reduction of Rent) 
Act (30 of 1947), S. 3 — Provisions of Madras Estates 
Land (Reduction of Rent) Act only regulate the 
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celatlODship of the landlord and tenant and are not 
fcit by S. 299 of the Government of India Act. See 
ibid, Art, 19. AIR 1958 Andh Pra 173 (FB). 

[Reversed on another point in AIR 1962 SC 1687.] 

Art. 31 -Tenancy Laws— Madras Estates Land 

(Reduction Rent) Second .Amendment Act (35 of 
i951)» S. 4 — Provision is not confiscat)ry and un- 
constitutional — Provision pertains to rehtirnship of 
landlord and tenant. 1952 Mad \V N 980 : 1953-1 
Mad L J 29 : AIK 1953 Mad 260 (2G1) (Pt B) (Pr 4) 
<DB). 

A’t. 31 — Violation of— Berar Alienated \ illages 

Tenancy Law (1921j, Ss. 47, (l A) and 75-.A (3) — 
Not repui;nant to Art. 31. 

The B^rar Alienated ^'il]ages Tenancy Law, 1921, 
is not r-pugnaut to the provisions of Art. 31 of the 
Gonstilution and i«^ not invalid, it cannot he said that 
the law has author’^red the taking possession or 
acquisition of property for puiilic purposes. In essence 
the ioipugne 1 provisions are regulatoi)', not conG.sca- 
tory. 

Because of the impugned provisions there is a 
rea rangenu-nt of the riglits hetv/een the landlord and 
the tenant or the alienee and tlie occnpjnt. The 
Hight.s of one are curtailed and that ol the otlier ari' 
increased. But there is neither a compute annihiia- 
tion of the right of the former nor llie acquisitio.i of 
such right bv the State for public purpii-ei.. Even in 
the ca.«e of a permanent tenancy, tfie landlord’s right 
of reversion is stiB present though under tiie limited 
conditions speciiied in sub-s. (2» of S. 4S an<l 8. 57. 
I L R (1956) Nag 26‘4 i 3 955 Nag L J 0G8 : .\IR 1956 
Nag 50 (52, 53) (Ht OJ (Pr 13) dDB). 

Art 31 (2) — Orissa Tenancy Act (3 of 1948), 

S. 6 — Secdon is not conHscatory and does not oHcnd 
.Art 31 (2) — rnci'e is only diminution of rightj> of 
landlord which is inevitable in legislation of tenancy 
reU)rm I L R (1953) Cut 45 i AfR 1953 Orissa 171 
(175) (Pt B) (Pr 13) (DR). 

.Vrt. 31 (2) — Bihar Emergency Cultwation and 

Irrigation (Tempoiary l\*ovi.s»on>‘ .\ct (2 of 1051), 
S 8 — Act only r "rnlates r ghts of tenants — ft does 
not abridge wr take awiy rights in land Hence 
omission to obtain absent of PicsideiP to the .Act Goes 
not render section UMCOnslitutiona). (’62) I L 41 

Pat 381. 

■——.Art. 31 — Chota '.'aeour Tenancy ( -N mendment) 
.Act (Bihar .Act 25 of i9i7 , S. 9— C.hoto Nagpur 
Tenancy .ve, ndmenl) .\ct (Bihar Act (11 of ).95()) — 
Acts arc not conlisciloiy — Tru.- effect — Regulate 
relatioji ol landlord and tenant in respect ol occu- 
pafiCy hoi ling. See (U)v . ri. merit of India Act u035)i 
S. 299. AIR 1956 Pat I JO. 


.Arts. 31, 14. 19 — B'})a>than Tenants' Protection 

Or dinance. 8. 7 — \ alidity — It wa. promulgated with a 
view to put a clicck on liic growing tenduicv ofland- 
.lolder.s to ejt ct or dispossess tenant from holdings. 
Ihid, Art. 14. AIR 1953 Raj 53. 

10. Accommodation control. 

A't. 31-11 uses end Rents — U P. (Temporary) 

.Accommo'latuM Recjtnsil ion .Act of 1!;‘17), 8. 3 — 
Validity -Pro \jsi n> do not viol itc Ait.. ]9 (1) (f) 
and 31 of ih- C’n.istitnti- t. I L R (1963) 2 All 186 ; 
\(R t9(i3 All 592 (o94) ,Pt A) (Pr 8) (UB). 

Art 31— Landlord inti.mating Deputy Commis- 
Gioner thit he needs house for his occupaRon — .Allot- 
ment without enquiry — Validity — (constitutional 
guarantee, if violated. See Houses and Rents— C. P. 

[Vol. 4.] Fn. D. 18. 


and Berar Letting of Houses and Rent Control Order 
(1949), Cl. 23. 1959 Nag L J (Notes) 135. 

Art. 31— C. P. and Berar Regulation of Letting of 

Accommodation Act (11 of 1946) — Regulation of 
letting of premises and of specifying tlie class of 
persons to whom may he let. See Ibid, Sch, A'll, 
List H, Entry 18. AIR 1955 Vag 153 (DBJ. 

IL “Public purpose”. 

(a) Public purpose— If justiciable. 

(b) Express mention of — Necessity. 

(c) Illustrative cases. 


11* “Puhiic purpusc.” 

• Art. 31— Land Acquisition Act (]394\ Ss. 2 (f) 

and 0— Public purpose — Meaning of. See Land Ac- 
quisition Act (1894), 2 (f). AIR 1963 SC 151. 


• Art, 31 (2)— Scope— Requirement as to ‘public 

purpo.^e.* 

(Per Mafiaian and Chandrasekhara Aiyar Jf ) The 

evisteiue of a pub' c purpose' is an implied condi- 
tion of the e\cac;<o of com pul (;ry powers ol acquisi- 
tion by the Statr but the language of Art. 31 (2) does 
not cxprc.ssly make it a condition r iccedentto ac- 
quisition. ft assumes that compulsory acquisition can 
bo for a ‘public purpjsc’ only, which is inherent in 
s'lcii acquisition, 

(Per Paianjali Sastri C. J.and Das J.) : The exist- 
ence of a puidic purpose as a prerequisite to tha 
exercise of the power of coropuisory acquisition is an 
essential and integral part ot the “provisions" of 
C|. (2). State of Bihar v. k'ameshwir Singh, 65 Mad 
L W 527 : 1952 S C J 427 ; I L P\ 3! Pat 565 : 1953 
S C R 8s9 : 1953 S C A 53 i .AIR 1052 SC 252 (263. 
273. 28S. 295) (Ft f) (Prs 11, 45. 102, 128). 


• Art. 31, Sch. 7, Entry 36. List Ilf, Enlry 42 — 

‘■public purpose"— .Meaning of— Words and Phrases 

— Public purpose). 

(Per Das J.) : —Whatever furthers the g. ueral in- 
terests of the community as opposed to tl-e particular 
interest ot the individual must bo regarded as a 
public purpose. 

The proper approach is to take the scheme as a 
whole and then examine whether the entire scheme 
of acquisition is fora public purpose. It is an Cutircly 
wrong approach to pick out an item out of a schema 
and say that that item is not supported byapublia 
purpose. 

(Per .Mabajan and Das JL) : — The phraS'^ "public 

purpose" has ^o oe construe I according to the spirit 
of the times in wnicli particuiar legislation is enacted. 
(Pataiiiali Siclri C. J., Mahajan, B. K -Muklierjea, S H* 

Das and Omndrasekhara Aiyar f ).) S»ate of Bihar v* 

Ivameshwar Singh. 65 .Mad L W 527: 1952 S C T 
427 i ILR 31 Pat .565 : 1952 SCR 8S9 ; 1953 8 C V 
53 : AIR 1952 .' 0 252 (274. 289, 290. 29i) ("pt N) 


(Frs 52, 105, 106. 107). 


® —.Vrt. 31 (2)— "Public purpose.” what Is — U. p 

Zamindari .Vbelition and Land Reforms .Act, 1950 (1 
of 1951)— AcquisitiOii is lor public purpose ' ^ 


(Per .Mahai'iii J.)— I'iio expression "[.nhlic purpose'' 
is not capaLle of ;* precise definition ;Mid has not a 
rigid ineaMiig. [t cm only he driined by a process 
ol iudicial inclusion and e.xclusion. in .dher words 
the (leiiaition of die expression is elastic and takes 

its colour from the statute in which it occurs the 
concept varying with the lime and ' late ol society and 
its needs, d he point to l;e delermiucd in eacn case is 
whether Hie acquisition is in the general iiitcre.st of 
the community as distinguidu-d from the private 
interest ot an individual. Legislation (U, P, Act 1 of 
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19ol) which aims at elevating the status of tenants by 
conlerring upon them the bhumidari rights to which 
status the big zamindars have also been levelled down 
cartnot be said as wanting in public purposes in a 
ueniocralic State. It aims at dcstro'. ing the inferiority 
complex in a large number of citizens of the State and 
giving them a status of equality with their former 

ortisand prevents the accumulation of big tracts of 

land in the hands of a few individuals which is 
contrary to the expressed intention of the Constitution. 
Zamindaries are not being taken for the private 
benefit of any particular individual or individuals, 
but are being acquired by the State in the general 
interests of the community. Property acquired will 
be vested either in the State or in the body corporate, 
the gaon samaj which has to function under the 
supervision of the State. All that the Act achieves is 
the equalit> of Ihe status of the different persons 
holding lards in the State. It is not correct to say 
that Government is acquiring the properties for the 
purpose of carrying on a business or trade. The 
moneys received from persons seeking bhumidari 
status or from the income of zamindari estates v;ill be 
used for State piirpojes and for the benefit oi the 
community at large. State of Bihar v. Kameshwar 
Singh, C5 Mad L W 527 : 1952 SCI 427 ; I L B 31 
Pat 565 : 1952 S C R 889 : 1953 S C A 53 : AIR 1952 
SC 252 (31C 312) (Pt Z-C) (Prs 208, 209). 

-—Alt. 31 (2)— Land Acquisition Act (1894), S. 6 (1) 
— Validily-If violates Art. 81(2)-‘Public purpose’ 
—Meaning. See Land Acquisition Act (1894) S. 6 (1) 
AIR 1958 All 126. 

Art. 31— Public purpose, meaning of— Rehabili- 
tation of refugees-(\Vords and Phrases). 

The concept of public purpose is not fixed and 
unalterable, and is regarded at the present time as 
more nearly meaning of purpose useful to the public 

S'Ko’ scl2'2 M.”* 

Acquisition of land for the rehabilitation of refugees 
IS one for the public purpose. 1954 All L I 673 : AIR 
1955 AH 12 (19) (Pt H) (Prs 28, 29) (DB). 

[Reversed on another point in AIR 1901 SC 14.1 


Art. 31 (2)— ‘‘Public purpose”— Meaning. 

A law made for (be purpose of securing an aim 
declared in the Conscitution to be a matter of State 
policy is for a public purpose. 

The acquisition of property sought to be effected 
by the U. P. Zamindary Abolition and Land Reforms 
Act (1 of 1951) Laving for its objects the implementa- 
tion of one or more of the directive principles of 
State policy, is for a public purpose within the mean- 
ing of the Constitution. 

It is not for the Court to weigh in the balance rela- 
tive merits of schemes designed to acliieve a parti- 
cular end. The Legislature in its wisdom has chosen 
one method and unUss it can he .'•hown that the 
judgment of the Legislature is absurd or inanifestlv 
unreasonable that judgment must be respected 3-^7 
U S 540, Rel. on. 

Even where the social undesirability of a law may 
be conveniently urged, invalidation of the law by a 
Court debilitates popular democratic Govt : 335 U S 
538, Rel. on. Raja burya Palsingh v U. P. Govern- 
ment. 1951 All L J 365 : 1951 R D (U C) 122 i 1951 
AH W F (H C) 317 : ILR (1952) 2 AH 46 i AIR 1951 

aI\ 38, 42. 43, 46, 

47 j (bB)* 

Art. 31 (2)-As,-am Act 1 of 1957— Validity- Not 

repugnant to Art. 31-‘Public purpose’- Meaninc of 
SeeTenari^ Laws -Assam Fixation of Ceiling on 

^^^^959 A?sam 


Art. 31 (2)— Public purpose— Meaning of. 

Acquiution or requisition of property for public 
purpo.^e includes whatever results in an advantage to 
the public. It is not necessary that it should be 
available for public use as such. VV’here in order to 
pve effect to a part of a development scheme, some 
land IS acquired or requisitioned for an individual, 
such acquisition or requisition mav still be regarded 
as lor public purpose. But where the whole purpose 

^ provide accommodation to an 

individual concern, howsoever beneficial that con- 
cern may be, it cannot be said to be for a public pur- 

}-^ Assam 1 : AIR 1958 Assam 140 
(152) (PtC) (Pr39) (OB:. 

- Art. 31— ‘Public purpose’, meaning of. See Land 

Acquisition Act (1894). S. 3 (f). AIR 1956 Assam 190 
(Ud). 

-Art. 31 — Land Acquisition Act (1894) (as am- 
ended by Bombay Act 8 of 1958), Ss. 3 (t) (2) 6 — 
Public purpose — Criteria to determine — Laud ac. 
quired trom public revenue for development into 
industrial area — Acquisition is for public purpose — 
pevelopmeut of land — Meaning of — S. 3 (f) (2) is 

Ultra vires of Art. 31 and S. 6 ot Land Acquisition 
Act^ 

The important criteria to determine a public pur- 
I^se are : firstly that it is not necessary in order that 
there should be a public purpose that the land which 
is taken must always be made available to the public 
at large. It may be that it may benefit only a small 
section of the community. Secondly, it must be for 
an object or aim in which the general interest of the 
community as opposed to the paiticiilar interest of 
individuals is directly and vitally concerned. The 
expression ‘public purpose’ has been used in the Land 
Acquisition Act in its generic sc-nse of including any 
purp3<e in which even a fraction of the community 

be benefitetf. 

^ P S ^ ^2^3. Rel. on. 
further, the question whether there is a public pur- 
pose or not must be gathered from the facts and cir- 
cumstances before the Court. Thus where the noti- 
fications under Ss. 4 and 0 read with S. 3 (f) (2) of 

c f amended by the Bombay 

Act 8 of 19.o8 stated the public purpose as ‘for the 
development and utilisation of land as an industrial 
area and it was further pointed out that the object 
ot Government was that these areas which were being 
acquired would be properly laid out and planned 
with somedeliberation so that theirclevelopment as an 
industrial area would be a proper development and 
space would be reserved for soci.il services, recrea- 
tional facilities there could be no doubt that the pur- 
pose mentioned therein was a public purpose. It 
would thus appear that in so far as these activities 
are undertaken by the State by the very use of the 
word ‘development’ a public purpose is implicit, for 

It means ‘the realisation of the potentialities of land 
or territory by building or mining’. Therefore, even 
though by the addition of sub-clausc* (2) of S. 3 (f) 
the connotation of the expression ‘public purpose’ has 
been considerably enlarged by the local amendment, 
still the new definition has implicit in it the idea of a 
public purpose. To that e.xtent, therefore, the defini- 
tion does not conflict with either S. 0 or Article 31 
which lays it down as a con btion to the acquisition 

of a citizen s property that there should be a public 
purpose. In that view, the amended definition of 
‘public purpose’ is intra vires of Article 31 as well as 
S. 0 of the Land Acquisition Act 67 Bom L R 101 : 
1965 Mah L J 290 i ILR (1965) Bom 394 j AIR 1965 
pom 224 (241, 242) (Pt E) (Pr 44, 45, 47. 48, 50) 
(DB). 

Art. 31 — 'Public purpose’ _ Connotation of — 

Broad general considerations which determine public 
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purpose indicated — Saving of foreign exchange by 
production of chemicals in India by a private com- 
pany held to be public purpose. See Land Acquisi- 
tion Act (1894), S. 6 AIR 1961 Gui 93 (DB). 

Art. 31— ‘Public purpose'— Meaning of —Acquisi- 
tion of land for housing accommodation for liari- 
j'ans -Notification — Validity — Discrimination — If 
involved— Art. 15 (4). 

The definition of ‘public purpose’ might arise even 
when the scheme be in favour of individuals provided 
thereby public prosperity, public welfare or public 
convenience is served. A I R 1960 Ker 921 and A 1 R 

1959 Punj 544, Rel. on. 

A notification purporting to acquire land for pro- 
viding housing acc()mm''dation for flarijins cannot 
be challenged on the ground that it is not for a public 
purpose. Such notification cannot also be challenged 
on the ground of discnrninatioa in view of Art. 15 i4) 
of the Constitution. AIR Uj52 '^lOm 461, Di" from; 
AfR 1960 Ker 06. Affirmed. (1960) 2 Ker L H 547 : 

1960 Ker L T 6:30 : 1960 Ker L J 11S5 : A I W 1960 
Ker 355 (356) (Pt R) (Pr 2) (UB). 

.\rt. 31 (2) — Aciiuisif ion for puljlic purpose — 

W6a» is — Individuals benefited by acquisition — 
public purpose nut affected. 

Acquisition of property for public purpose under 
Art. 31 '2) of the Constibition it eludes whatever re- 
sults in advantage to tfie public. It might in favour 
of individuals in fu tfieraiice of a sch'-me of puluic 
utility. Schemes for construction of houses for 
clearing slum arcis, relieving congestion nn l housing 
poor people are for public [lurpose as tfiey tend to 
proinot. social wt'lfare and prosperity. It follows, 
therefore, that the mere effect of the (iovernment 
Order is to enable it to ac(;uirc a j^articular house site 
for a particular individual is not in any 'Aav fatal. 

AIR 1952 Mad 75.6; AfR 1953 Mad 537 ami AIR 19.30 
Mad 798. Rel. on; AIR 1956 .\ssam 190 and AIR 1914 
PC 20, Disting. 1959 Ker L J 820:1959 Ker L T 
844 ; AIR 1960 Ker 96 (97) (Pr 5). 

Art. 3 1 (2) - “Public purpose.” menning of — AIR 

1958 Orissa 187, Not roll. 

An acquisition can be for a public purpose, even 
though all the members of the public do not take the 
benefit, but only a section of it takes the bimefit. Pidilic 
purpose in an acijuisition m ly be served even though 
the acquisition is for the l)'mefit of pijrticular members 
of the public, provided tlic object of acfjuisition ad- 
vance^ a public purpose. In tliis category may be 
included advancement of piil?lic prosperity, pul>lic 
welfare and the convenience of the public. 1959-2 
Mad L J 469 : 72 Mad L W 781 : I L R (1959) Mad 
997 : .\ I R 1960 Mad lOS (11:3) (Pt 13) (Pr 17). 

Art. 31(2) Public purpose -Meaning csplained 

— (Land Acquisition Act (1894), S* 6)— ( Wttrds and 
Phrases — I’uhlic Purpose). 

.Acquisition of property for public purpos'^ under 
Art. 31 (2) includes whatever results in advantage to 
the public. It is not necessaiy that it nIiouKI lie .ivail- 
able to the puiilic as such. It might be in favour of 
iiuiividuiis provided they are benefittd not as indivi- 
duals but in furtherance r>f a scheme of public utility. 
Schemes for construction ot houses for clearing .slum 
areas, relieving congestion and housing pot)r people 
are for a public purpose as they tend to proriude 
social welfa re and prosperity. 164 U. S. 112; 270 
N. Y. P. 333 ; A I U 1914 P CJ 20 ; AIR 1925 Mad 
837 ; AIU 1930 Mad 798, Hcl on. 

A society was formed and registered under the 
Madras Co-operative Societies Act, 1932 with the ob- 
ject of enabling its members to construct houses. This 
society considered that certain block of lands within 
the municipal limits of the city of T. would serve as 


suitable building sites and moved the Government 
for its acquisition. The Government gave its 
consent to the scheme and issued a notiScation 
declaring that the land.s were needed for public pur 
pose, to wit, construction of houses and in pursuance 
ot this notification proceeded to acquire D.nds. The 
petitioner filed an application attacking the validity 
of the acquisition proceedings, contending that the 
public such ha 1 no interest in the land or build- 
ings, that neither the public nor even a considerable 
portion thereof wouhl be bei/cfited by the .‘Cherne anci 
in fdlect the acquisition would amount to taking 
propeitv of one individual and transferring it to 
another. 


llchl, (1) that the so'^iety could he regarde 1 as 
con.stiluted for the benefit of the public. 

(:.' that in general, building .schemes were to be 
considered as ailvantageous to the public. 

'3) thjt even though flic tlirect and imnu-dia'e 
beneficiaries under the scheme might be indivi iuals 
it was a public purpose as it lienefited the public 
i!' .jOfailv. 


(41 that therefore th<* acquisition was valid. 65 Mad 
L \V 747 ; (19521 2 .Mad L J 29S; 1952 Mad U’ N 67 7: 
ILR (19.52) Mad 9S2 : AIR 1952 Mad 756 (7.58, 
:(i0, 761 7(i2) (I t A) (Prs 6, 12, 14, 16, 19) (D13). 

Art. 31 (2). Sch. 7. List 2. Entry 36, List 3. !m iry 

42— I6ihlic [lurposc — “I’lirposes of thiion'’ or “pur- 
povcs (if Staft “ are public purpO'Cs — Rurpoveof M I\ 
A('t i of I’ 51 is pii!)!ic — (Tenancy f.aws — Madhya 
I'l.idedi Abolitiun of I’ropriitarv Rights (Estates, 
Malials, .Alienated l.and':) Act (1 of 1951), 8s. :3, 4). 
.\1H 1955 NUC (Nag) 1;311. 


^ .\rt.;3I (2)— “f6ihlic purpose”— Act of rcriuisilion- 

ing uccnmmndatinu for— C. J6 anti Herar .\cconinjo- 
dation (herpiisition} Act, 63 ol 1948, S. 3 (1). 

A puidic office, whether of tlie Central or tlie Pro- 
vincial Ciovernment oi of a local authority exists for 
tlie benefit of the i>iihli : and requisitioning accommo- 
dation for locating such office is a "public purpose.” 
Similarly, a i)erson liolding an olfice of profit under 
the Ciovernment is charge.! with the performance of 
public duties. Such a person must, for enabling him 
to discfiarge his duties, be housed and requisiUoning 
accommodation for him is as much a public purpose 
as is the location of a public office. 1951 Nag L | 
346 : ILR 0951) Nag 791 : .V I R 1951 Nag .33 (36) 
(Pt F) (Pr 14) (DB). 


Art. 31 (2) and (6)-Ori<5a Act IS of 1948-\ ali- 

dity —Public purpose —What constitutes— Notifica- 
tion under S. 2 (cj of Orissa Act whether infringes 
Art 31 (2)— (Orisssa Development of Industries, Irri- 
gat;oD. Agriculture, Capital Construction and Re- 
settlement of Displaced Persons (Land Acquisition! 
Act (IS of 1948), S. 2 (c)). ' 

Orissa Ari 18 of 1948. though passed within 18 
months before the commencement of tfie Constitution 
was no: snhinittrd to the President for his certitica 
tion as required by clause {6} of Art. 31 of the Consti- 
tution and consequently the Courts are entitled to 
examine whether there is ‘public purpose’ behind (he 
proposed acquisition. 


v> ilut coiistit ulcb ' <1 public purpose would v^ury uccord 
ing to the prevailing theories with re^ar-i to the 
functions of a Governineut. It is not intended to 
apply where the land is nrjuirod for an industrial 
concern working purely for its own gain, even though 

the goods produced by the concern may be of use to 
the general public. 

of 1948 the Governor of Orissa was pleased to specify 
that the project of establishment of a paper mill 
at a place in Cuttack district shall be includtd w ithin 
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the meaning of the expression ‘development of Indus- 
tries as defaned in the said section. 

Held that there was no ‘public purpose* in the 
proposed acquisition and as such the impugned notifi- 
cation infrmged the fundamental right guaranteed 

Constitution. ILR (1958) Cut 

^ ^ 1958 Orissa 187 (192 

193) (Pt E) (Pr 14, 16, 20} (DB). ’ 

Art. 51 (2)— Requirements of public purpose and 
proper compensation. 

The requirements of public purpose or of proper 
compensation are not to be considered with reference 
to each item of the property comprised in the estate, 
but in respect of the acquisition of the estate taken as 
a whole. The proper approach is to take the scheme 

as a whoie and then examine whether the entire 
scheme of acquisition is for a public purpose. The 
same purpose which supports the acquisition of the 
estate taken as a whole will support the acquisition of 
every item involved in the abolition scheme, which 
IS an integral part of the estate, or, which is reasona* 
bly incidental to, or is the natural consequence of the 
main scherne of the acquisition itself. ILR (1953) Cut 
71 : AIR 1953 Orissa 185 (196) (Ft I) (Pr 22) (DB). 

® Art. 31 (2)— “Public purposes’*— Absence of. 

Per Reuben J.-If theCourt is satisfied that there is no 
f^bhe purpose in the acquisition of property forming 
the subject matter of an Act, the assent of the Presit 

dent cannot save the legislation. Kameswar Singh v. 

SS mQ’lP.'sV™.’’*' ^ 

• Art. 31 (2)— "Public purpose” —Meaning of. 

r' JJ*— Taking into consideration 

Entries 33 of the Union List. 36 of the State List and 
42 ot the Concurrent List, the intention of theConsti- 
tution a p wars to be to give the term “public purpose" 
a wide and comprehensive meaning. Therefore, acqui- 
sition for a purpose of the Union or for a purpose of 
a State is acquisition for a public purpose. So also is 
the nationalisation ot land. Kanieshwar Singh v. Stale 

^54: A I R 1951 Pat 91 a07. 
122) (Pt F) (Prs 37, 40, 89) (SB). 


IS under consideration. If the selected agency cannot 
achieve the public object of the acquisition then it 
cannot be said that the land has been acquired for a 
public purpose. 61 PunjLRGOQ: ILR M95Q) Pimf 
1665 : aIR 1959 Punj 544 (549) (Pt G) (Pr 19) (DB). 

7j ~ Public purpose — Benefit to public — 

(Land Acquisition Act (1894), S. 6), 

A public purpose does not cease to be so simply 
because incidental benefit will enure to private indi- 
viduals. Nor does it cease to be so on the ground 
that private persons are being paid out of the 
pubhe revenues. It is always open to the Government 
to spend money out of public revenues in aid of 
general welfare and for public purpose even when 
money is to be paid to private individuals or to a 
private body as long as it promotes public welfare. 

Hence a notification under S. 0(1) acquiring land 

tor the purpose of the use by a private body for 

establishing a school of technology and stating that 
the compensation will be paid by the Government is 
a valid and constitutional notification. ILR (1958) 

fpl-s’Atiy ^ ^ ^ 

P“n?05e-What is-Ra/as. 
than Act 6 of Wo2 elfects acquisition for public 

purpose (Rajasthan Land Reforms and Resumption 
of Jagirs Act (6 of 1952), S, 1). 

purpose' has to be construed 
according to the spirit of the times in which parti- 
cular egislation is enacted. Whatever furthers the 
general interests of the community as opposed to the 
particular interest of the individual must be regarded 
as a public purpose. 

The proper approach is to take the scheme provid- 

and then to examine 
whether the entire scheme of acquisition is for a 
public purpose. 

acquisitions effected by the Rajas- 
than Land Reforms and Resumption of Jagirs Act, 
iy52 were for public purpose. A I R 1952 SC 252, 

T ^^ate of Rajasthan, 1955 Rai 

(30% ?rfjV(Pr ^7) IfB). ‘ 291 


Public purpose — (Farman.i.Sha 
11 of 11-3-1947) - Patiala and East Punjab Stat 
Union Abolition of Biswedati Ordinance 23 of 200( 

The existence ol a public purpose is not a cone 
tion precedent for the validity of a legislation und 
clause (2) of the ^rticte but the clause assumes th 
when a legislation authorises acquisition or requi: 
tion it does so only for a public purpose. If it 
shown that there was no public purpose for i 
acquisition or requisition authorised by the law, 

will have (o be held that the law is inconsistent wi 
Clause (2) of Article SI and is hence void under Ai 
de 13. Farman-i Shahi, dated 11-3-1947 and t 
Ordinance 23 of 2009 were made for a public pi 
pose. A 1 R 1951 All 674 (F E). Rel. on. I L R (19" 

Patiala 433 : AIR 1953 Pepsu 161 (171 172) (Pt' 
(Prs 29. 33) (DB) ^ 

[Overruled on another point in AIR 1903 S C 22! 


- Art. 31 (2)— Public purpose* — Agency selected 
tor achieving pubhc.purpose not able to achieve same 
bttect —(Land Acquisition Act (1894), S. 6). 

yv hen Courts are considering whether or not a parti- 
cular piece of land has been acquired for a public 
purpose it is iDCumbent upon them to consider the 
agency selected for achieving that purpose. The 
agency selected for achieving a public purpose is an 
integral part of the public purpose. In any case such 

an agency is an important and relevant factor which 

cannot be ignored when the purpose of an acquisition 


11 (a). Public purposc-If justiciable. 

^Art. 31 (2)— ‘Public purpose’- Assam Land (Re- 
quisitiop and Acquisition) Act (25 of 1948) — Scope 

and validity of. 

In order to sustain a legislation, it is essential that 
the requisition or acquisition must be for a public 
purpose. The question whether it purports to autho- 
rise acquisition or requisition for public purpose is 
justiciable. It is clear that the Act contemplates a 
purpose w'hich is a public purpose. The legislation 
cannot be held as being contrary to the provisions of 
Art. 31 (2). U R 0959) 11 As?am 1 : A I R 1958 Assam 
140 (149) (Pt C) (Pr 30) (DB). 

Art 31 (2)— Public purpose — Assam Land (Re- 
quisition and Acquisition) Act (25 of 1948), S. 3 — 
Order for requisition— Legality. 

When the State Government passes an order for 
requisition, it is open to the Courts to examine and 
see whether the purposes for which the requisition 
has been made constitutes a public purpose or not 
and if it is so, the order of requisition will be upheld 
as being not contrary to the provisions of Art. 31 (2). 
If it is held contraiy, it will be invalid because it 
contravenes .Art. 31 (2). ILB (1959) 11 Assam li 
A I R 1958 Assam 140 (150) (Pt D) (Pr 30) (DB). 

—Art. 31 (2) — Acquisition and requisition for 
public purpose— Public purposes include purposes of 
the union and purposes of a State. Whether acquisi- 
tion or requisition has been permitted for a publio 
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purpose, is a justiciable matter. See Assam Land (Re- 
quisition and Acquisition) Act (25 of 1948), S. 3, 
AIR 1953 Assam 177 (DB). 

[Note: — This was a petition under Art. 220 of 
(Constitution for enforcement of fundamental rights 
by a Corporat'on, It was assurrsd by the High Court 
that Corporation could enforce rights under Art. 19 
(1) (f). But it was held in A I R 1963 S C 1811 tliat a 
Corporation not being a citizen cannot cLurn funda- 
mental rights. In this view the Assam fiigh Court 
should not have entertained the Corporation's ptti- 

tion-Ed.1 

Art. 31 (2) — ‘Public purpose’ — If justiciable — 

(\V B Premises Requisition and Control (Tempo- 
rary Provisions) Act (5 of 1947), S 3(1)). 

If the Act under which the requisition order is 
made is governed by Art. 31 (2) of the Constitution, 
the question whether the Act at all purports co 
authorize acquisition or lequisilion for a public pur- 
pose or wncther the purpose it mentions or contem- 
plates is a purpose of a public character and the 
question whether a particular order made under it is 
actually supported by a public purpose as contem- 
plated by the Act, are both justiciable. 

Where therefore Art. 31 (2) applies to an Act, a 
provision contained in it, which makes the siil)j(:ctivo 
satisfaction of the Government the sole eondilion 
precedent to the exercise of the power of aerjui^ition 
or requisition, will be of no avail agaiint Courts and 
in spite of such a provision the Courts will have 
jurisdiction to judge both the existence or otherwise 
of a purpose and its character. A 1 R 195 1 S C 170, 
Rel. on. 

It ib immaterial that the only condition precedent 
to a requisitio.M order under S. 3 (1) of the West 
Bengal Act (5 of 1947) is that it should appear to the 
State Government that any premises in any locality 
are likely to be needed for any purpose. In spite of 
that provision, the jurisdiction of the Court to enquire 
whether an order of requisition is supported by a 
public purpose remains f U 1954 Cal 171, Com- 
mented upon. ir.R (1958) 2 Cal 1 : fii ^al \V N 420 : 
99 Cal L J 39 : A I R 1957 Cal 310 (314. 315, (Pt D) 
(Prs 14. 10) (Dii). 

Art. 31 (2) — On true construction of S. 3 of 

W. B. Act 5 of 1947, the factual exislence of public 
purpose depends entirely on subjective satisfaction of 
State Government and is not justiciable. A I R 1953 
Cal 223. Overruled. See Houses and Rents — West 
Bengal Premises Requisition and Control (Temporary 
Provisions) Act (5 of 1947), S. 3 (1). A I R 1954 Cal 
171 (OBJ. 

Art. 31 (2) — Public purpose — Whether requisi- 
tion is for public purpose, is justiciable in Court of 
law — (Houses and Rents — West Bengal Premises 
Requisition and Control (Temporary Provisions) .\ct 

(5 of 1947), S. 3(0). 89 Cal L J 268 : A I R 1953 Cal 
223 (225) (Pt BJ (Pr 6). 

[Overruled in AIR 1954 Cal 171.] 

Art. 31 (2), Sch. VII, List I, item 33, List II, 

item 36 and List III, item 42 — Compulsory acquisi- 
tion ol land for private purposes — Act authorising 
such acquisition Validity — Court's power to scruti- 
nise Acts going beyond powers of Legislature. 

The effect of Art. 31, Cl. (2) together with item 33 
of List 1, item 36 of List 1 (, and item 42 of List HI 
of the Seventh Schedule is that neither the Central 
Legislature nor the State Legislature have any power 
to legislate in respect of compulsory acquisition for 
private purposes. That being so, compulsory acquisi- 
tion of property for private purposes by a State is 
not permitted Iw the Constitution, and any Act which 
authorises the Central (Government or a State Govern- 
ment compulsorily to acquire land for private pur- 
poses would be ultra vires the Constitution. 


Furtiier it is clear from Art. 31 (2) and the three 
items in the three lists that it is open to the Courts 
to scrutiuise Acts empowering Government to acquire 
property compulsorily and to consider whether or 
not such Acts go beyond the powers given to the 
various legislatures by the Constitution. No Act can 
be passed which permits compulsory acquisition of a 
citizen’s property for purposes other than public and 
the Courts must see that no Act allows acquisition 
beyond that permitted by the Constitution. AIR 1933 
Cal 554 (555, 556) (Bt A) (Prs 11, 13) (DR). 

.Art. 31 — ‘Public purpose’ — Decision as to. if 

concIusi\e — West Bengal Land Development and 
Planning Act (21 of 1948), S. 4. 

The decision of the Cmvernment as to the "public 
purpose" is conclusive and cannot be quesi'One-1 in a 
C'-ourt of law. The use of the words, it it is s nisfied' 
in S. 4 of West Bengil Act 2l of 1948 niat-' S the 
<lecision nncliallengeable. .A I R 1951 Cal 294; 54 
Cal W N 855 .md A I R 1950 S C 222. Bel. on, .55 
Cal W \ 463 : A I R 1951 Cal 97 (99) (Pt D) (Pr 14). 


^“Arts. 31 and 220 — Occlaration by Government 
that lanil is ie(juired for public purpose — If justici- 
able. 

The declaration made by a Government that a land 
is required for ‘public purpose' is justiciable under 
.Art. 226 td the Com titulioii. Courts have not only 
jurisdiction, hut it is also their dutv, to consider the 
matter and determine whether a pui)!ic purpose has 
been estal)lished, because tlie Constitution authorises 
requisition or acqmsjtiou only for a public purpose. 
A I R H50 S C 294 Rel. on 1960 Ker L J 170 : I960 
Ker L T 2.32 : JLR (1960) Kcr 351 (1960) 1 Ker L R 
520 : A I R 1962 Ker 321 (324) (Pt \) (Pr 25). 


.\rt 31 (4) — Exis’crjcc of public purpose whe- 
ther justiciable — Ma Ihya Bharat Zamindari .Vboli- 
tion Act (13 of 1951). S. 38. 

The existence of a public purpose is not a justici- 
able issue in case of .m enactment ^\hich having ful- 
filled the requirement of (.1. (4) of Art. 3i of the Con- 
stitution enjoys the protection afforded by it. J'ho 
Madhya Bharat '/amindari Abolition Act is an Act 
which has fulfilled the requirements of Cl. (4) of 
.\rt. 31, and thertforc, S. 38 cannot be challenged on 
ground that there was no existence of a public pur- 
pose behind the provision. A I R 1954 S C 257 and 
AIR 1953 S C 375. Rel. on Madh B L J (1955) H C U 
954 : I L R (1955) .Madh-B 441 i A I R 1955 Madh B 
146 (147. 148) iPt B) (Pr 4} (DB). 

• Art. 31 (4) — Public purpose is not justiciable 
issue* 


Per Dixit and Chaturvedi JJ (Shinde C. R dissent- 
ing) — Ihe existence of a public purpose as a condi- 
tion precedent to the exorcise of Ihe power of com- 
pulsory acquisition being a provision of Art. 31 (2), 
an infringement of such a provision cannot, under 
Art. 31 (4), be put forward as a ground for question- 
ing the validity of the Act. AIR 1952 S C 252, Rel on 
(.Note : Shinde C J.. has held that Mukherjea. J. 
has agreed with .Mahajan and Aiyar, JJ., in AIR 1952 
S C 252), .Milojirao v. State of M. B., M B L I 1952 

H C R 467 : AIR 19.53 Madh B 97 (99 llU 128) 
(Pt B) (Prs a, 44, 98) (FB). ’ 


• —Art. 31(2)— Public purpose-Question of, whe- 
ther justiciable. 

The validity of a requisition order can be ques- 
tioned on the ground of non-existence of a public 

notwithstanding that the relevant statute 

1; A ^ ■ ‘V^^o^^’^^dation (Requisition) Act (63 of 1948) 
S. 3 in the instant case) makes it final 

The provisions of the Constitution must prevail 
over legislation and if an enactment violates constitu- 
tional provisions, no finality can be attached to tha 
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opinion of an authority even though the express 
words of the statute make it so. Article (2) of the 
Constitution makes the existence of a public purpose 
a coniiition precedent to every acquisition or requisi- 
tion of property. Unless the necessary pre-requisites 
exist, the acquisition or requisition wou d be uncon- 
stitutional irrespective of anything contained in the 
relevant sU^ute. .\fR 1950 S C 222; MW 1952 S C 252 
and AfH 1956 S C 294, Rel.on., Jagdish Narain Babu- 
Jiljaiswal V. Collector. Oimoh, 19G2 fab L] 533: 
19G2 i\f P C 355: 10G2 M P L * 303: AIB 1962 Madh 
Pra \4(> (168, 169) (Pt C) (Prs 131. 133; (FB). 

_ Alt. ai-Public purpose-issue of. is justiciable. 
See Lino Acquisition Act (1894), S. 4. A I K 1961 
Madh Pra 140 (DB). 

~ ^1 (2) — Orissa Hereditiry Village Oiiices 

(Ahol’tion) Act (12 of 1902), Pre— Validity of the Act 
—Compulsory’ acquisition of property for a ‘public 
purpose’, as contemplated by Art. 31 (2) of the Con- 
stitution is a justiciable isson to a limited extent — 

^ 1962) abolishing Hereditary \Allage 

OtEces being a piece of legislation aiming at economy 
in expsnditure and seeking to bring about uniformity 
in revenue administration cannot be said to be not 

T purpose. I L R (1964) Cut 2^9 ; 30 Cut 

L T 3o9 : A I a 1964 Orissa 2 35 (236) (Pt B) (Pr 2) 

Art. 31 (2)— -‘Public purpose’ — Court's power to 
examine — Decision of State Government as to public 
purpose— Presumption-Land Acquisition Act (1894), 

U* 

Public purpose may be achieved through public 
agency or through private enterprise. If the acquisi- 
tion b?nehts a private person alone or only indivi- 
duals then it is not public purpose. If the acquisition 
lurthers the general interests of the community though 
iccidentally it benefits individuals also then it does 
not c^^ase to be a public purpose. Under the Land Ac- 
quisition Act the State Government must initially 
determine whether a particular purpose is or is not a 
public purpose and if acquisition of a particular piece 
otland yyould serve that public purpose. When the 
question is raised before Courts of law then it is their 

nature of the purpose for 
which the particular piece of land has been acquired. 
There K however, a presumption that the decision 

L on this question is correct 

though this presumption is rebuttable. AIR 195^ S C 
252, Foil. 62 Puni L R 609 : I L R (1959) Punj 1665 : 
AIR 1959 Punj 514 (548, 549) (Pt E) (Pr 17) (DB). 


^ Art. 31 (2)— Public purpose— Legislature dcclar. 

mg particular purpose to be public purpose — Court, 

u bound to accept — (Laud Acquisition .^ct (1894)' 
S. 6). ‘ 

If the legislature by a statute declares a particular 
purpose to be a public purpose then out of respect to 
the legislature the Courts of law should accept it as 
such unless it involves violation of constitutional 
guarantee under Art. 31 of the Constitution. 61 Puni 

^ ^ ^ (1959) Pun i 1665: AIR 1959 Puni 544 
(549) (Pt F) (Pr 18) (DB). 

11(h). Express mention of— Necessity. 

® 91(2)— NoliScation under S. 4 of the Land 

Acquisition Act Non-meotion of public purpose — 

1960 S^C’ 1203^^"^ Acquisition Act (1894), S. 4. AIR 

• Art. 31 (2)— ‘Public purpose’ — Nolificatian— 

Express mention uf public purpose — Necessity, 

It is not absolutely necessary to the validity of the 
land acquisition proceedings that the statement that 
the laud sought to be acquired was needed for a 
public purpose should find a place in the notification 


actually issued. The requirements of the law will be 
satisfied if, in substance, it is found on investigation, 
and the appropriate Government is satisfied as a 
result of the investigation that the land was needed 
tor the purposes of a Company, which would amount 
to a public purpose under Part 7 of the Land Acqui- 
Mtion Act. A I R 1955 S C 41, Rel. on. Babu Barkya 
Ihakur v. State of Bomhav, (1961) 1 SCR 128* 

2 ;? C J 392: (1961) 2 S C A 425: AIR 1960 S C 
1203 (1207, 1208) (Pt C) (Pr H). 

• Art. 31— Purpose for which property is taken 
not expressly stated - Act is not invalid. See Bombay 
Land Requisition Act (33 of 1948 as 'amended by 
Bombay Act (39 of 1950), S. 5. AIR 1955 $ C 41. 

® 1 Art. 31— Puroose of requifition need not beset 

Pon Bombay Land Requisition Act 

Uo ot 1948 as amended by Bombay Act (39 of 1952) 
S. 5 (1). AIR 1935 S C 41. 


trn 3f“"J^^QU*sition order— Purpose not stated — 

Ltlect. S^ West Bengal Premises Requisition and 
Lontrol (Temporary Provisions) Act (5 of 1947), S 3 
(1). AIR 1957 Cal 310 (DB). 

Art. 31 West Bengal Land Development and 
Planning (Amendment) Act (29 of 1951), S. 1 — 
Necessity of declaration of public purpose while 
enacting amending Act. 

It is enough if a pul)lic purpose can be ascertained 
irom the whole tenor and intendment of the Act for 
acquisition of properly. If to an Act providing for 
the acquisition of private property an amending Act 
arias certain provisions, providing for I he acquisition 
ot properties of certain further classes and giving 
such provisions effect from the commeocement of the 
lorrner Act, the public purposes declared by the 
Original Act, will attach themselves automatically to 
the amending Act as also the amendments made 
thereby and there will be no absence of any dcclara- 
tion ot a public purpose or purposes in regard to the 
latter. (’56) 60 Cal W N 962. 

- ^Art. 31 (2) — Mecessity to specify public purpose, 
bee Houses and Rents — W'est Bengal Premises Requisi- 

inP-?".? « {Temporar>’ Provisions) Act (5 of 

194< ), S 3 (1). AIR 1954 Cal 171 (DB). 

— Aft 31 — Order of requisition under S. 3 of West 
Bengal Premises Requisition and Control (Temporary 
1 rovisions) Act (5 of 1947) not specifying public pur- 
pose-invalid— See Houses and Rents — West Bengal 
1 remises Requisition and Control (Temporary ^ 

AcU5 of 1947), S. 3 (1). 91 Cal L J 347 
19o4 Cal 98. 

c (2)— Omission to specify public purpose, 

bee HoUvSes and Rents— West Bengal Premises Requi- 
sition and Control (Temporary Provisions) .Vet (5 of 

1947), S. 3(1). AIR 1953 Cal 579. 


Provi- 
AIR 


• Arts. 31(2), 39 (b),39fc) — Public purpose — Test 

M B. Act, 28 of 1951 is for public purpose - (M. B. 
Act 28 of 1951, S. 1). 

It is not necessary to specify public purpose in the 
Act itself; it can be ascertained from the tenor and in- 
tendment of the Act. W’hen the ohjrct of (he Act is 
to benefit the comrnunity at large, it can be said to be 
for public purpose. 

Public purpose is essentially a product of time and 
circumstances. Time moves on and circumstances 
change rapidly, and so does the concept of a public 
purpose. It has to be construed according to the 
spirit of the times in which the particular legislation 
isienacted. The concept i« not a rigid concept and it 
has no settled meaning. .AIR 1952 S C 252, Rel. on. 

Although the purpose of the M. R. Act 28 of 1951 
is not specified, there is no doubt, that it is inspired and 
dominated by a public purpose. It is obvious that the 
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object of the Act is to extinguish the interests of the 
intermediary and bring the actual cultivators into direct 
relations with the State Government and thereby to 
avoid concentration of wealth and means of produc- 
tion to the common detriment as laid down in Art. S9 
(b) and (c) of the Constitution. It cannot be denied, 
therefore, -that there is a public purpose ior the acqui- 
sition of Jagir lands. 

From the whole tenor and intendment of the Act, 
it can fairly be inferred tha^ the amelioration of the 
peasantry* living in Jagir areas and the emancipation 
of this class of sub-human serfs from the medieval 
and archaic bondage which is non-conducive to the 
general interests of the community is the main pur- 
pose behind the impugned Act. Malojirao v. State of 
M. B.. M R L J 1952 H G R 467 ; AIR 195:5 Madh B 
97 (99, 100, 110, 129) (Ft C) (Prs 4, 45. 99} (FB). 

Art. 31 (2) —Public purpose — Cast Punjab Utili- 
zation of Land Act (3S of 1949) — ^'alidily. 

If a reading of the Act makes it manifest that the 
sole object of enacting it was to acliieve a public pur- 
pose, then even though the words ‘public purpose' 
are not u?ed in the Act, the Act will he within the 
competence of the Legislature and will not be repug- 
nant to Constitution. It is suificiently clear from the 
wording of the various sections of the East Puniab 
Utilization of Lands Act that it was enacted tor a 
public purpose, namely, the growing of more food 
for the country and that being so the Act must be 
held to be valid. AlU 1955 SC 41, Rel. on. ILR 
(1955) Puni 1357 : 57 Pimj L R 506 : AlH 1956 Puni 
92 (93, 94) (Pt A) (Prs 4, 8) (OB). 

11(c). Illustrative cases. 

• Art. 31— Public purpose— Acquisition for con- 

struction of works for manufacture of textile machi- 
nery parts - Acquisition is for public purpose. See 
Land Acquisition Act (1894), Ss. 4, 6. AIR 1904 S C 
1230. 

• Arts. 31 (2), 19 (1) (f) - Ss. 40 {l)(aa), 41. 

Land Acquisition Act (1894) as amended bv Act 
31 of L962 — Validity — Provisions do not contravene 
Art. 31 (2) and Art. 19 (1 ) (f) of the Constitution. 

Per Majority. Ayyanger, f., Contra.— If the language 
used is capable of only one construction and fails to 
carry out the intention of Parliament when making 
the amendment, the amendment may have to be struck 
down if it contravenes a constitutional provision. It 
is permissible to control the wide language used in a 
statute if thai is passible by the setting, in w'hich the 
words are used and the inteDtion of the law making 
body which may be apparent from thecircumstances 
in which the particular provision came to be made. 
AIR 1963 SC 1128. Rel. on. 

It may be conceded that on a literal construction of 
S. 40 (1) (aa) of the Land Acquisition Act the adjec- 
tival clause, namely, ‘which is engaged or is taking 
steps for engaging itself in any industry or work 
which is forapuldic purpose,’ qualifies the word 
‘company’ and not the words ‘building or work’ for 
the construction of which the land is needed. The 
clause however bears another construction also. The 
words 'building or work’ used in Cl. (aa) take their 
colour from the adjectival clause whicli governs the 
company for which the building or work is being 
constructed and acquisition under this clause can 
only be made where the company is engaged or is 
taking steps to engage itself in any industry or work 
which is for a public purpose, and the build- 
ing or work which the company is intending 
to construct is of the same nature, namely, that 
it is a building or work which is meant to subserve 
the public purpose of the industry or work for which 
dt is being constructed. It is only in these cases where 


the company is engaged in an industry or purpose of 
that kind, which is a public purpose, that acquisition 
can be made under Cl. (aa). It is well settled that if 
certain provisions of law construed in one way will 
be consistent with the Constitution, and if another 
interpretation would render them unconstitutional, 
the Court would lean in favour of the former con- 
struction. The second is the better construction of 
Cl. (aa) taking into account the setting in which it 
appears and the circumstances in which it came to be 
enacted and the words used therein, if that is the 
true construction of Cl. (aa) it cannot be said to con- 
travene Art. 31 (1), for the public purpose required 
therein is present where land is required for the con- 
struction of a building or work which must subserve 
the public purpose of the industry or work in which 
a company is engaged or is about to be engaged. Nor 
can it be said that the provision is hit by Art 19 (1) 
(f), for it would be reasonable restriction on the right 
to hold property. The clause so interpreted is not un- 
constitutional. The amendments in S. 41 are only 
consequential to the insertion of C(.(aa)inS 4U(1) 
and would therefore be equally valid and constitu- 
tional. AIR 1962 S C 955, Rel. on. 

Per Ayyangar, J.— Cl. (aa) of S. 40 (1) introduced by 
the .Amending Act 31 of 1902 is unconstitutional and 
violative of Art. 31 (2). R. L. Arora v. State ol U P., 
(1964) 6 S C R 784; (1964) 34 Com Cas 487 : (1964) 

2 S C j 6.52 : (1964) 2 Mad L J (S O 14S i ( 1964) 2 
Ancih W R (SC) 148 ; (1964) 2 Andh LT 385: 
(1964) 2 Com L j 309 : AIR 1964 S C 1230 (1236, 
1238) (Pt A) (Prs 8.9). 

• .\rts. 31 (2). 14 — Land Acquisition (Amend- 

ment) Act (31 of 1962). S. 7 — A'ulidity — Section does 
not contravene Art. 31 (2) or 14. 

Per Majority. — Before S. 7 of Land Acquisition 
(Amendment) Act (31 of 1962) can validate an ac- 
quisition made before July 20, 1962, it must first be 
shown <hat the acquisition is complete and the land 
acquired has vested in Government. Thi^ means that 
the land acquired has vested in Government either 
under S. 10 or 17 (1) of the Land Acquisition Act. 
Thus, S, 7 of the Amendment Act validates such 
acquisitions in which property has vested absolutely 
in Government either under S. 16 or S. 17 (1). 
Secondly, S. 7 of the Amendment Act provides that 
where acquisition has been made for a company before 
luly 20, 1962, or purported to have been made under 
Ci. (a) or Cl. (b) of S. 40 ( L) of Land Acquisition Act 
and those clauses do not apply in view of the inter- 
pretation put thereon in aIR 1962 S C 764 it shall 
be deemed that the acquisition was for the purpose 
mentioned in Cl. (aa) as inserted in S. 40(1) of the 
Act by the Amendment Act. Thirdly, S. 7 of the 
Amendment .Act provide^ that every such acquisition 
and any proceeding, order, agreement or action in 
connection v/ilh such acquisition shall be, and shall 
be deemed always to have been, as valid as if the 
provisions of Ss. 40 and 41 of the Land Acquisition 
.Act as amended by the Amendment .Act were in force 
at all material times when any action was taken for 
such acquisition. Finally, this validity is given to 
such acquisitions and to all actions taken in con- 
Lcction therewith notwithstanding any judgment, 
decree or order of any Court. It cannot be said that 
S. 7 makes an irrebuttable presumption that the ac- 
quisition was a public purpose, though it may not 
be actually so and therefore contravenes Art. 31 (2) 
inasmuch as the result of this irrebuttable presump- 
tion is that acquisition which may not have been for 
a public purpose is validated. The first fiction goes 
no further th^n this and does not provide that even 
though the purpose of acquisition does not fall within 
Cl. (aa) it will still be deemed to bo a public purpose. 

Iq this view of the matter, the attack on S. 7 on the 
basis of Art. 31 (2) of the Constitution must fail. 
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All that the second Gction in S. 7 of the Amend- 
ment Act says IS that when the first fiction is satisfied, 
the second fiction will come into force and every 
^ch acquisition and any proceeding, order, agree- 

'{! with such acquisition 

shall be and shall be deemed always to have been, 
as valid as if the provisions of Ss. 40 and 41 of the 
Act, as amended by the Amendment Act, were in 
lorce at all material times. In effect therefore S 7 

acquisitions made before 
jiU.|-19e2 do not satisfy the conditions of Cl. (a) and 

Ch (b) of S. 40 ip, they will be valid if they satisfy 

^ as introduced by the Amend- 

“ fhat clause was In eiistence when the 
acquisition was made before 20-7-1862. In this view 
there is no discrimination in the matter of acquisi- 
tion tor a company before 20-7-1902 and after that 

in either case the conditions of Cl. (aa) 
have to be actually satisfied whether the acquisition 

tTonh P®2or thereafter, as the valida- 

tion by S. 7 of the Amendment Act is only of such 

acquisition before 20-7-1962 which actually satisfy 

the provisions in Cl. (aa). What the second fiction 

** that an acq^uisition made before that date 
shall be as valid as if the provisions of Ss. 40 and 41 
of the Act as amended by the Amendment Act were 
in force at all material times. The force of the words 
as valid as if clearly is that the validity' ofacquisi 

b.." ^0-1-1902, has to be judged on the 

Hmp ^ material 

time and in accordance therewith. The validity 

fact tYY'Y i^‘='>'>d<tioned by the 

so thit was in force 

‘ ^ ‘ ^ ^ ^ven if Cl. (aa) was in 

0® justified under the terms of that 

clau e. the va idity conferred by S. 7 of the Amen d- 

ment Act will not attach to it. In this view the 

fn^np^fh 31 (2) fails, for 

before 2^0 “ acquisition be valid whether made 

of rf thereafter, unless the conditions 

L. Arora v. State of U. P., 

9®® ^0“^ = <19041 6 S C R 784 I (1964 
2 S C J 652 j (1964) 2 Mad L J (S C) 148 i (1964) 2 

■ <1904) 2 Andh L T 385 i 

^ipc ^ licences to applicants outside agen- 

cies or channels whether contravention of Ait. 19 ff) 

to carry on 

trade, if can be attacked as not in the interests of pene 
ral^public. See Ibid. Art. 19 (1) (f,. AIRiglfs^C 

• Art. 31 (2)— Acquisition for company for public 
purpose— Compliance with requirements of Part 7 not 

T Building of residential quarters for in- 

^ttack based on Art. 31 (2) of 
Constitution. Land Acquisition Act (1894), S 6 
(as Amended in Punjab). AIR 1961 S C 343. ' ' 

* 31 (2)— ‘Public purpose*— Acquisition for 
companies under Land Acquisition Act, 

Held that the acquisition of land for a Company 
was in substance fora public purpose inasmuch as 

houses and providing amenities 
for benefit of the workmen employed by it and 
conduction of some work of public utility served a 

S C iliM b5“'’i0I® ^ 

®i“fl — Sugar Export Promotion Act 
ir ^1 ’ J 6— Vahdity-Do not infringe Art. 19 

or 31— Deferred payment is not deprivation of pro. 


petty- Object and purpose of Act is valid and also in 

(I95S:°5:”tfB m?s cTifT" 

* ""r Public purpose — Reauisition nf an 

commodation for an eainlovPA 'r” 

Land Requisi- 

tion Act (33 of 1948j, S. 5 (1). AIR 1956 S C 294. 

31 (2)— Public purpose — Rajasthan Land 
Validit^*. Resumption of Jagirs Act (6 of 1952) — 

S purpose. AIR 1953 

(1955^1’ SCR ^^®‘® Rajasthan, 
uyop; ^ ^ C R 303 : 1955 SCI 523 i IQ*?®; P a . 

air 1955 S C 504 (536) (Pt WHPr 65) ^ ^ ^ , 

S 31 ■ Requisition order — Public DUrnose— 

Housing the homeless is a public purpose RMuisi- 

iuformants ofUi 
pres^d vacancies and Government servants Sea 
Bombay Land Requisition Act (33 of 1948 as Am- 
ended^ by Bombay Act 39 of 1950), S. 5. AIR 1955 

iTiT ■ Decision of District Magistrate regard- 

Finality of District Magis. 
trate s decision See Houses andRen s— U P (Tern- 

porary) Accommodation Requisition Act (25 of 1947 
as extended to Ajmer), S. 3. AIR 1954 Ajmer 1. 

“ Extinguishment of 
^humiddn rights followed by their voting in State 

floniiiciV*^ Violated — Even if it amounted to 

acquisition the object was to settle the land with 

persons who were in possession or were entitled to 
take possession as adhivasis anO this may be said to 
be a public purpose. See Tenancy Laws - U. P. 
^®“'“0ar‘ Abolition and Land Reforms Act (1 of 
19ol), S. 18. AIR 1964 All 213 (FB). 

~ D®n0 Acquisition Act (1894 (as am- 
ended by Madras Act 21 of 1948), Ss. 6, 17 - "Public 

le«^nY,~^®9u>sition for providing houses for land- 

o, is itrr P®^P°*® ^>®® ^and Ac 

Madras Act 2 of 

b. 6. I960 Andh L T 566. 

invabd^ 0^ ~ Requisition order of 20-2-57 — Held 

by, reason of Art. 31 of the 
Constitution as also the Bombay Act (33 of 1948) be 

wprp public purpose. If the shops in suit 

equisitioned not for any public purpose, the 
directions given under S. 7 of the Bombay Act and the 
requisition order must also be held to be without 

0'® Bombay Land Requisition 
Act (o3 of 1948), S. 7. AIR 1965 Bom 64- 

,w Arts. ;n (2) and 19 (5) — Sholapur Spinning and 
Weaving Cornpany (Emergency Provisions) Ordi- 
nance (1950), S. 4 (d) — The object of Ordinance was 
a public purpose. 53 Bom L R 218 : I L R (1951) 

^ 00 <02. 94) (Pt I) (Prs 10, 

JUy (Lyi>y« 


Acquisition Act 

• u ’ f 'i ^ — Provision for acquisition of 

o les.sees or sub-lessees in mines and minerals 

“"Piovision does not contravene Art. 31 — Abolition 
or middlemen in lespect of surface right to land is 
a public purpose - Similarly abolition ot middlemen 
in respect of rights iu minerals I>ing under tho 
^rface can also be said to be a public purpose. See 
Tenancy Laws — West Bengal Estates Acquisition 
Act (I of 1954) (as amended by W. B. Act 4 of 
1957), S. 2 (1). AIR 1960 Cal 646. 

Art. 31 — ‘Public purpose* — Providing iccom- 

modation to Government servant. See W. B. Pr^ 
mises Requisition and Control (Temporary Provi- 


CONSTITUTION OF INDIA (1950). Arts. 31, 31A and 31B, Note 11 (c) 


281 


fions) Act(5of 1947), S.3(l). AIR 1957 Cal 310 

(DB). 

—Alt. 31 (2) — Public purpose — Requisition for 
employee of State Government, whether refugee or 
otherwise is for public purpose (Houses and Rfnts 
— - West Bengal Premises Requisition and Control 
(Temporary Provisions) Act (5 of 1947), S. 3 (1). 89 
Cal L J 268 : AIR i953 Cal 223 (225) (Pt C) (Pr 7). 

[Overruled on another point in AIR 1954 Cal 171.] 

■"^Art. 31 — Public purpose — Settlement of iin- 
migrants. 

The settlement of immigrants should bo consider- 
ed as public purpose. Therefore the West Bengal 
Land Development and Planning ^ct is not ultra 
vires in so far as it purported to acquire lands for 
settlement oi immigrants. AIR 1950 S C 222 ; AIR 
1951 Cal 97, Foil. 89 Cal L J 301 : AIR 1952 Cal 
679 (681,682) (Pt D) (Pr 4). 

Art. 31 (2) — Land Acquisition Act (1894), Ss. 0, 

40, 41, Part VII — Acquisition for Company for public 
purpose — C^osts need not come out of public funds. 
See Land Acquisition Act (1894), S. 6. AIR 1964 
Guj 82. 

Art. 3U2) and Sch. VII, List HI. Item 27 — 

'Public purpose’ — West Bengal Land Development 
and Planning Act (21 of 1948)— Validity. 

The acquisition of land for settlement of refugees 
as provided in the West Bengal Act 21 of 1948 is 
acquisition for a public purpose and is within the 
competence of the Government of the State of West 
Bengal. There can be no doubt that the public 
or the inhabitants of the State of West Bengal are 
benefited by accommodating the refugees and con- 
fining their activities in a suitable locafiiy. AfR 1922 
P C333 and AIR 1951 Cal 346 Rel on 55 Cal W N 
463 : AIR 1951 Cal 97 (99) (Ft E) (Pr 15). 

Art 31 — Tenancy Laws — Bombay (Saurashtra 

Area) Aghat Tenure and I/aras Aboli ion Act (Bom. 
05 of 1H59), S. 4 Abolition of Ijara — The Abolition 
Act, 1959 is not discriminatory - Acquisition of ijara 
lands is for public purpose. See Ibid, Art. 14. AIR 
1962 Guj 297 (DB). 

Art. 31 (2) and Sch,7, List 2, Itena 36 — East 

Punjab Requisitioning of Immovable Property (Tem- 
porary Powers) Act (48 of 1948) (as amended in 
195l) — Validity — Words *'for a public purpose" 
were inserted by Amending Act — (Punjab Requisi- 
tioning of Immovable Property (Amendment and 
Validation) Act (2 of 1951), Ss. 3, 0). See East Punjab 
Requisitioning of Immovable Property (Temporary 
Powers) Act (48 of 1948). AIR 1953 Him Pra 5. 

Art. 31 (2) — Public purpose — Declaration for 

acquisition of land for expansion of Company manu- 
facturing tyres — Acquisition is for public purpose. 
See Iravancore Land Acquisition Act (11 of 1914), 
S. 6. 1964 Ker L J 85. 

—Art. 31 (2)— Public purpose — Acquisition of land 
by Government at instance of Corporation for 
widening lane. 

The acquisition of land by the State of Kerala at 
the instance of the Corporation of Trivandrum for 
the purpose of widening a lane to provide greater 
convenience to the public is one for public purpose 
even though the persons who may be immediately 
benefited are those living near the lane. I960 Ker 
L J 170 I I960 Ker L T 232 : I L R (1960) Ker 351 i 
(1960) 1 Ker LR 520 t AIR 1960 Ker 321 (326, 327) 
(Pt B) (Pr 35). 

— Art. 31— Public purpose* 

An acquisition for carrying out a scheme of land 
reformj is certainly an acquisition for a public 


purpose and the fact that the scheme may ultimately 
benefit individual sub-tenants would not make the 
acquisition any the less an acquisition for a public 
purpose. I LB (1955) Madh B 441 i Madh BLJ 
(1955) H C R 954 : A I R 1955 Madh B 146 (148) 
(Pt C) (Pr 4) (DB). 

• Art, 31 — Tenancy Laws — M. B Abolition of 

Jagi^rs Act (28 of 1951), S. 4 (1) (g) — Provision is bad 
both for want of public purpose and for perpetrat- 
ing a fraud on Constitution. SeeM.B. Abolition of 
Jagirs Act (28 of 1951). S. 4 (1) (g). AIR 1953 Madh 
B 97 (FB). 


• Att. 31 — public purpose — Purposes of the 
State. 

(Per Dixit J.) — Purposes of the State or purposes 
of the Union are public purposes. Taking into con- 
sideration section 3 of the Madhya Bharat Zamindari 
Abolition Act which vests proprietary rights in the 
State and other provisions of the Act, ii cannot be 
seriously disputed that the Act is for the purposes of 
the State. Ram Dubey v. Government of the State 
of Madh B., I L R (1952) Madh B 178 i A I R 1952 
Madh B 57 (73) (Pt Q) (Pr 82) (FB). 

Art. 31 (2) M. P. Abolition of Cash Grants Act 
(10 of 1963) Validity — Act, if can be supported on 
ground of a "public purpose" within Art 31 (2). 
See Ibid, Art 31 (1). AIR 1965 Madh Pra 77 (DB). 


• .”7^ Arts 31 (2), 19 (1) (f) — Public purpose — Re- 
quisition of gotlowus for storing Government food- 
grains collected for distribution in deficit areas — 
No profit motive— Requisition is for public purpose 
—Proper approach by Courts in such cases - M. P. 
Accommodation (Requisition) Act (63 of 1948), Ss. 3, 
2 (d) — Requisition order under -Validity 


Per Majority (Shrivastava and Nevaskar JJ. ; Naik 
J., contra) — An order passed in exercise of the 
powers conferred under S. 3 of the M. P. Accommo- 
dition (Requisition) Act (03 of 194S) requisitioning 
certain godowns for storage of Government food- 
grains collected under its scheme of fair distribution 
of foodgrains to deficit areas without any profit 
motive does not contravene Art. 3i (2) of the Consti- 
tution, and is valid. Jagdish Narain Babulal Jaiswal 
V. Collector, Damoh, 1962 Jab L j 533 ; 1962 
M P C 355 ; 1962 M P L J 363 » AIR 1962 Madh Pro 
146 (168. 170, 172) (Pt B) (Prs 124, 126,127,128 
137, 141. 142, 143, 152, 153 (FB). 


—Art. 31 (2) — Acquisition of land for housina 
scheme for public or section thereof— Public purpose 
— V^alidity cannot be challenged because the land 
proposed to be acquired contains two or three houses 
See Land Acquisition Act (1894), S. 4. (*64) 77 Maci 
L W 53T* 


Art. 31 (2) Cultivating Tenants* Protec- 

tion Act (25 of 1955). Ss. 3, 9 and 12 - ConstitutionaJ 
validitv— Haying regard to history and object of tho 
Act, the legislation is intended to advance public 

cpnve^nience and it does not offend against 
Art 31(2). See Tenancy Laws — Madras Cultivatinr 

19V“o Mad 108"*'“°“ ^ ^ 

—Arts. 31(2), 19 (1) (f) and Sch. 7, List 2, Item 36 
—Public purpose — Requisition for housing Govern- 
ment servant is a public purpose for the interests of 
the Government and that of the public would neces- 
sarily suffer if their officers are not properly housed 
-(Houses and Rents — Madras Buildings (Lease mo 

Act*8^of amended by Mad. 
A I R 19M Mad 25^^^^ Art. 19 (1) (f). 


•Art, 


1C ui- * sites tor AduAndhra 
—If a public purpose. Auuura 
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°f fhe Constitution it is 

cJe^loon e^t of’fh^'n ‘"n"" advancement and 

eiopment ot tho Ilanfau community is one of fhp 

iTk i” Go^'i^rnmert both of the State 

and the t nion. It follosvs that acquisition of hnd for 
nu.or.c provision !or house sites for the Ad -Andhm 

a houseie.s section of the communitv-. A^muld he a 

p lalic p.iipose within the meaning of Art 31 of the 


1. I n . A n; 111.-, 2 Mad 252 K2, ,V, ai lDB) 

-.iTt* ol (2) — Public purpose, 

•'administration of Evacuee Pro- 
^en ' 1 19-19) and .Act ,31 of 1950 which 

1 ni hV'^ 'nvolve .acquisition, the acquisition is for 

enactments were underJaken 
in the genera! interest of large sections of the com- 

TtT'iqa) ■> \i ^’“d \V N 

934)•,l?t■^.^>r(A'^5)^^^ ■^ ^ <933. 

('Oof lS55p 

(19591 S 3 P r°''® ^ '■ocurement (Levy) Order 

(UoJ), 3. 0 -1 rovisions of Act and Order are not hit 

either bv Art. 19 or by Art. 31 - ProvLion" are in 

interest of general public and are saved by Art 19 (5) 

and (6) and .Art. 31(2) - Order has no independent 

-Mstence apirt from Act and did not require assent 

t X “'A" » »•' hill". 

S.3i2)(l|. A i n 


( 195 n V^q (Separation) Act 

(iJDi), b y 1 ublic purpose. 

\cTi's^oei^iLnkh Inierest (Separation) 

lericu turi mortgages ol evacuee 

-gncuicural land which had been in existence for -^0 

or more years so that evacuee interest ca^be col;,? 

pletely separated and to oenefit displaced persons 

who form a considerable section of the comStv 

?atl]a'"20?.‘'li';“,a9^'i’“" 'LR (S 

(Pr 1,3) (DB) / ^ ^9oo Pepsu 148 (152) (Pt C) 


ventiVin'nd F (Consolidation and Pre- 

-V-abdhv ‘V"") Act t.50 of 1948), S. 14 (1) 

the Co’sHrnr-^^ contravene Arts. 19 and 31 W 

avricultiirll'^^'T -Act is designed as a measure ot 

africultur^l many benefits on 

agricultural economy. See Tenancy Laws - Eas 
Punjab Holdings (Consolidation and PrevLition of 

p”n! gO^ DDh'^ ^948), S. 14 (1). A I R 19C-1 


<“* ‘Public purpose' — Construction of 

""('•'uses (Land Acquisition Act (1594), S. G.) 

cinnnt‘’hl'’nr "i “"struction of dwelling houses 
cannot be considered necessarily or per se to be a 

dwelMm,'"^-”''^' '"i^” where there is shortage of 

a-coinmodation and there is suitable hand 
ava lahle for constructing houses the public purpose 

tZ eforcTene f®'=j'i‘aMng their construction'^ th 

«' h.«.=> will f.„l,„ . 

the acute shortage of d'.vcllinc 

accommodation and of building sit« available in 
Delhi and considering also the locality of (ho area n 

tioirof^h'^^' ' '® acquisition of the land for construe" 

p run public purpose G1 Puni 

-aa ^ ''9'a'») Puni IGflo , A I It 1959 Pun 

.o44 (549, 5o0) (pt M) (prs 21, 28) (DB). 

-yt. 31(2) ‘Public purpose’ — Acquisition of 
(1894)" "‘’'^'■'‘>'-(band Acquisition Ae[ 

lered iind°r*^fhp'^f^^^ societies regis- 

leted under the Co-operative Societies Act are pre- 


of f ^ purpose, and therefore, acquisition 
n necessarily fora public 

*^.^®cessary in each case to examine all 

nos/n^ when a pubirpu . 

Zoiivh a n - ""f ° <' intended to be served 

H rough a private agenov of a cr> operative society. 

<^9.gi • A /r 

Art. 31 Public purpose. 

, ^ technical institute to give technical 

ducat.on i.s a public purpose in vievv^oFthe urgen 

Qualified engineers and technicians 

Zs^>nt"”w shortage ot such persons at 

1939 PuDf 53 s!*"''^ Acquisition Act (1594), 5 6. A I R 

■ \\Tt. .31— Public purpose, 

ft is perfectly legitimate policy on the part of the 

oThJu.T''^ in view of the extraordinar^ shor^ 
oi house accommodation at Delhi, to encouracfe the 
development of Co-operative House Building Societies 

purpose <t au^ounted tZ publfc 

acoTr societies bv 

acquiring land for them. A 1 R 1959 Punj 478, Foil 
60 Puni L R 302 1 I L R (19.58) Puni 1104 A I R 
19o9 Puni 479 (480) (Pt A) (Pr 5). ' “ 

and PrpvpnfT Holdings (Consolidation 
DdP^vention of Fragmentation) Act (50 of 1948), 

villi,rp common land for extension of 

Art 3^ No contravention of provisions of 

and f f""'®'' Holdings (Consolidation 

A7ri9.M PukTsT"'""’ 

ZI'bmi.Hp'pf Purpose--Acqui,sitio,i of land for 

uZp PP ' I / persons whose lands 

Zhffp n for_Duhlic purpose— Acquisition is for 

fii . A tP',FPSw® 2 •■” Punj L R 493 : T L R (19.56) Pun) 

Cl . A I H 1956 Punj S3 (S4, 85) (Prs 4, 5, 7) (DB). 

T *3 1— Resettlement of Displaced Percons (Land 

eZdien'r • ^ ~ “^'ccessai and 

enaZd rp f 1 9' 9. does not mean that Government is 

Mspil =c poli'ic action— Words are 

HnH fA caution - Act authorises acquiring 

necessary for the resettlement of dis- 

Rpcpfti P‘^''l""t oot ultra vires. See 

ArMGP Tio)?liH!* o Persons (Land Acquisition) 

Act (60 of 1S48), 8,3. AIR 1955 Pun) 55 (DB). 

j^Art- 31 (2) — Cram (Raiasthnn) Price Control 
iirdcr— ^ ahdity— If violAites Art. 31 (2). 

C.ram (Ra/asrhan) Price Control Order is not viola- 
nve any of the provisions of Art. 31 (2) of the 
Constitution. The public purpose for which the 
ceiling whole-sale price has been fixed in accordance 
with the legislative purpose of the .\ct, namely the 
maintenance, supply anci distribution of an essential 
commodity like gram. Nor can it be argued that the 
law does not fix the amount of compensation or 
specity the principles and the manner iri which the 

determined and given. I L R 
(1959) 9 Raj 740 i 19.59 Rai f, \V 702 : A 1 R 1959 
Raj 206 (212) (Pt D) (Pr 14) (DR). 

-—Art. 31— Marwar Land Revenue Act (40 of 1949), 

‘S. -31— State takes pos.session of surface of land Aind 
mere is no question of imposing re.strictions — Case 
tails under Art. 31 and not under Art. |9 (5)— Section 
does not offend against Art. 3 1 (2) — Taking over 
possession for working mines is for public purpose. 

I L R (1953) 3 Raj 162 : 19,53 R.ai L W 75 • A I R 
1953 Raj 173 (176, 177) (Pt D) (Prs 15. 19) (DB). 

’Art. 31 (2) Public purpose — Purpose in which 
Devassvam is interested. See Cochin Land Acr^uisi- 
tion Act (2 of 1070), S. 5(1). AIR 1955 Trav-Co 46. 
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—Art. 31 ^2)— Acquisition of Mahua trees in V. P. 
State— Validity. 

In the Vindhya Pradesh State a Mahua tree is not 
merely just a piece of private properly but one of 
general public utility, especially in times of famine. 
So the acquisition of Mahua groves is one for public 
purpose and cannot be questioned as being constitu- 
tionally improper. AIR 1954 Vin Pra 2i (29) (Pt F) 
(Pr 30). 

12. ''Compensation.” 

(a) Adequacy of compensation — Justi- 

ciability. 

(b) Constitutional validity of enactments. 

(c) Miscellaneous* 

12, "Compensation.” 

• — : — Art* 31(2) (as amended fourthly in 1955) — 
'Compensation' and ‘principles’— Meaning of — Crm- 
sideration of adequacy of compensation is exclude 1 
from jurisdiction of Court — Rut matter %^hether 
compensation itself is illusory or principles arc irre- 
levant to value of property is justiciable by Court. 

A. I. R. 1954 S C 170 lays down three points, 
namely, (i) the compensation under Art, 31 (2) shall 
be a ‘just equivalent' of what the owner has been 
deprived of, (ii) the principles which the Legislature 
can preicribe are only principles for as pertaining a 
‘just eouivalenl’ of what the owner has been deprived 
of, ana (iii) if the compensation fixed was not a ‘just 
equivalent’ of what the owner has been deprived of 
or if the principles did not take into account all 
relevant elements or took into account irrelevant 
elements for arriving it the just equivalent; the ques- 
tion in regard thereto is a justiciable issue. Thus it 
was a settled law that under Art. 31 (2) of the Cons- 
titulion before the Constitution (Fourth Amendment) 
Act, 1955, a person whose land was acquired was 
entitled to compensation, i. e., a ‘just equivalent’ of 
the land of which he was deprived. 

Article 31 (2) is amended by the Constitution 
(Fourth Amendment) Act, 1955. A scrutiny of the 
amended Article discloses that it accepted the mean- 
ing of the expression ‘compensation' and ‘principles’ 
as de6ned in the case mentioned above. Under the 
amended Article, the law fixing the amount of com- 
pensation or laying down the principles govern- 
ing the said fixation cannot be questioned in any 
Court on the ground that the compensation pro- 
vided by that law was inadequate. The definition of 
‘compensation’ and the question of justiciability are 
to be kept distinct. Even after the amendment, pro- 
vision for compensation or laying down of the princi- 
ples for determining the compensation is a condition 
for the making of a law of acquisition or ^equi^ition. 
A Lf-gislature. if it intends to make a law tor com- 
pulsory acqui.sition or requisition, must provide for 
compensation or si)ecify the principles for ascer’ain 
ing the compensation It follows that a Legislaiuie 
in making a law of acquisition or requisition shall 
provide for a just equivalent of what the owner has 
been deprived of or specify the principles for the 
purpose of ascertaining the just equivalent of what 
the owner has been deprived of. 

However, the law of acquisition or requisition is 
not wholly immune from scrutiny bv the Court. 
What is excluded from the Court’s jurisdiction is that 
the said law cannot be questioned on the ground that 
the compensation provided by that law is not ade- 
quate. It will further be noticed that the clause 
excluding the jurisdiction of the Court aLo uses the 
word 'compensation' indicating theretiy that what is 
excluded from the Court's jurisdiction is the ade- 
quacy of the compensation fixed by the Legislature. 
Neither the principles prescribing the ‘just equiva- 
lent' nor the 'just equivalent* can be questioned by 


the Ck)urt on the ground of the inadequacy of the 
compensation fixed or arrived at by the working of 
the principle.*:. But if a law lays down principles 
which are not relevant to the property acquired or to 
the value of the property at or about the time it is 
acquired, it may be said that they are not principle.s 
contemplated by Art. 31 (2) of the Constitution. If a 
law fays that though a house is acquired, it shall be 
valued as a land or that though a house site is ac- 
quired, it shall be valued as an agricultural land or 
that though it is acquired in 1950 its value in 1930 
should be given or though 100 acres are acquired 
compensation shall be given only for 50 acres, the 
principles do not pertain to the domain of adequacy 
but are principles unconnected to the value of the 
property acquired. In .such cases the validity cf the 
principles can be scrutinised. The law may also 
prescribe a compensation which is illusory; it may 
provide for the acquisition of a property worth jakhs 
of rupees for a paltry sum of hs. 100. The question 
in that context does not relate to the adequacy of the 
compensation, for it is no compensation at all. If 
the compensation is illusory or if the principles pres- 
cribed are irrelevant to the value of the property at or 
about the time of its acquisition, it can l)e said that 
the Legislature committed a fraud on power and, 
thereforp, the law is bad. It is a use of the protec- 
tion of Art. 31 in a manner which the Article hardly 

intended. 

Applying the doctrine of fraud on power, the 
Legislature Cinnot make a law in derogation of Art, 
31 (2) of the Constitution. It can, therefore, only 
make a law of acquisition or requisition by provid- 
ing for ‘compensation’ in the manner prescribed in 
Alt. 31 (2) of the Constitution, liriefiy stated the 
iegil position is as follows : If the question pertains 
to the adequacy of compensation, it is not justici- 
ahle; if the compensation fixed or the principles 
evolved for fixing it disclose that the Legislature 
made the law in fraud of powers the question is 
within the jurisdiction of the Court. P. Vajravelu 
Mudaliar v. Special Deputy Collector for Land 
Acquisition, \V. Madras, ( 1965) 2 S C A 396 i ( 1964) 

2 SC j 703: (1964) 2 .Mad L ) (SC) 173 : ( 1964) 2 
Andh W H (S C) 173 s A I R 1965 S C 1017 (1022. 
1023, 1021, 1025) (Pt C) (Prs 14. 15. 16 ). 

• "—Arts. 31 (2), 3I-A — Rajasllian Land Reforms 
and Resumption of Jagirs Act (VI of 1952)— ^'ali. 

dity. 

An objection to the validity of an Act relating to 
acqui.sition of property on the ground that it did not 
provide for piyment of compensations is an objec- 
tion based on Article 31 (2) and it is barred when the 
impugned legislation fell within Art 31-A. When 
the acquisition is of the whole estate, it is not a valid 
ooje'.tioii to it that the coinpcnsatiou was awarded on 
the oasis of the income actually received»and that 
r 'thing wavS paid on account of properties which 
< id not yield an income. The fact that the com- 
pensaLon provided under an Act is inadequate, if 
that is calculated on the basis of the market value 
of the properties is not a ground on which an Act 
protected by Article Sl-.A could be impugned. Be- 
lore such an Act could be struck down, it must be 
shown that the true intention of the law was to take 
properties without making any paymeni, that the 
provisions relating to compensation are merely veils 
con^^ling that intention, and that the compensation 

payable is so illusory as to be no compensation at 
all. 

This cannot be said of tlie provisions of the im- 

pugned Act, and the contention that it is a fraud on 
the Comtitution must, in consequence, fail. The 
tact that the impugned Act suffered from a fundi- 
mental defect m that it treated all the 41 tenures 
classed as jagirs m the .schedule as of the same cha- 
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‘he same princi- 

iMcf- • M ^ compensation and that is not 

justic;able under Article 31- A. That there was no 
public purpose invoked in the resumption, and that 
^ contravened aRain 

IS an oojection which is barred by Article Sl-A. 

V. State of Raiasthaii. 1953 S C A 766 : 
19oo S C J 32o : (1955) 2 S C R 303 -AIR 1955 <5 P 
504 (53G) (Ft V) (Prs S2, 83:84, SS).' ^ ^ 


r,l» nf Sch. \ II, List 3, Entry 42— Princi. 

pie ot giving cornpensaiion for property acquired - 
1 his principle cannot be invoked in respect of Mad- 
ras Estates (Abolition and Conversion into Ryot, 
wan) Aet - [Madras Estates (Abolition and Conver. 
Sion into Ryotwari) Act (2ti of 1948). S. 24]“ 

List 3 of Sch. VII, Entry 42 is undoubtedly Ihe 
description of a legislative head and in deciding the 
competency of a legislation under this enti!^,® the 
Court IS not coiicerned with the justice or propriety 

thVcomn'‘“T'®' 'he determination of 

"egis ati^n^mn But even then, the 

and ? ifollrf- withholding it* 

upon some hi‘n,f‘'l°“hf^® supported which is based 
tn ifnL n ® which IS non-existent or is unrelated 
beanno and consequently cannot have a conceivable 

S C 252, Expl^ compensation. AIR 1952 

cannot be invoked ia respect of the 

wa\iric1%to/?9al‘r“°k^‘'l'^ Conversion 'Into Ryot! 

Prnf • "'h’‘=h IS passed by the Mad- 

Provincial Legislature functionintr under the 

ent^fToTnJ of For '’there was no 

PM^if^ trcf vur 3‘‘a''hed to that Act corres- 

tuRon of Indi.; Ti ?’ ’’2 of the Consti- 

on or inaia. Tlie only entry relevant to thic 

it ?s clS^^ i compulsory acquisition of land'; and 
ini compensation or of lay- 

in*the if Bnnciple regarding it was not inherent 
I t X f 2,“age of that entry Jagave ra Brma v 

486 • 195if r p ^ 282 ■ (1954i 1 Mad L j 

1954 r S C A 217 : Madh B L J 

(2)— Measure of compensation— Scope 

m.-nitf! discretion - Principle which deter! 

denies increment in value 

(2l'lf l 9 a«i®Q o“n'^ Development and Planning Act 
(21 ot 1948), S. 8. Proviso (b)-Validity. 

‘h®‘ ‘he legislature is given the 
discretionary power of laying down the prmfiole! 
which should govern the determination of the amount 

such “r®^ ‘*’® P^°P®^'y eppropTafed 

a! ®®==“'’® ‘h^‘ what is determined 

limits of this basic requirement of full 
stUutioi^flfln°° f owner, the Con- 

Ti tL'^amn should guide the deteLiLion 

ot the amount payable. Whether such principles take 

into account all the elements which make up the 

property appropiiated and exclude 

be neglected, is a justiciable 

tW w by the Court. Considering 

that the West Bengal Act 21 of 1948 is a permanent 

vears flf?* acquired under it many 

years after it came into force the fixing of the market 

^lue on 31st December 1940. as the ceiling on com! 

^Dsation under the latter part of the proviso to S. 8, 

‘Hf. *be time 

of the acquisition is arbitrary and cannot be regarded 


as due compli^ance in letter and spirit with the require, 
ment of Art. 31 (2). For, the fixing of an anterior date 
tur the ascertamment of value may not. in certain 
circumstances, be a violation of the constitutional 
requirements as, for instance when the proposed 
scheme of acquisition becomes known before it is 

anticipation of 

the benehts to be derived under but the fixing of 
an anterior date, wh’ch might hwe no relation to the 
value of he land when it b acquired, may be, many 
years later, cannot but be regarded as arbitrary. Any 
pniiciplt tor determining C';mpensatiOQ which denies 
to the o vner any increment in value cannot result irv 

the ascertainment of the true equivalent of the laud 

V. Mrs Bela Banerjee, 

i?"* to n } ^ L j 162 * 1954 S C A 

V^n WoFa ‘ S C R 558 1 -A l l\ 1954 S C 
170 (L2. 173) (Pt B) (Prs 6. 8). 


TT (2j— Scope of— Payment of compensation 

n ot Holdings Act 

(lot lyoi) -Validity —Compensation under Art. 51 ( 2 ) 

does not mean money equivalent of right taken away 

1063 All LI 793 I 1963 \ll W 

1 All 21 1 : A I R 1965 All 
175 (178, 179) (Pt A) (Prs 17, 19 (DB). 

—Art 31 - ‘Compensation' — Meaning — Benefit 
which mav be conferred on a person deprived of 
land along with o her members of public. 

The he« efil \vhich may be conferred upon those 
from whorn land is taken away along with ither 

member of thd public cannot be considered to be 

compensation within the meaning of Art. 31. Such 

benefit which the persons deprived of their property 

derive being a benefit which they derive not in their 

private ca iacity but as members of the public is not 

contemplated by Art. 31. 

lo-? 4 ^ ^ ^11 L J 878 • AIR 

19o7 All 297 (3»'3) (Pt G) (Pr 23) DB)^ 

J ^4' ■ Compensation — Meaning 

V. i Al t I of 1951 if can be challenged on ques- 

1951) $27"“^^ compensation - U. P Act (1 of 

''compensation’* in Art. 31 (2) was in- 

oefo o sa ne meaning in the Article as in 

b. 299. (government of India Act. 

Compen.sation’ in Art. 31 (2) means the equivalent 

in value of the property taken or acquired subject 

only to this qualification that such equivalent need 
not be paid in money. 

I for giving by wav of compensation 

less thin the equivalent will not amount to compen- 
sation in law and will constitute a contravention of 
that clause Whether the law provides for an inade- 
(luate payment, or for discriminatory payments to 
clilrerent owners, the result is the same — failure to 
I^ovide for compensation in law. In either instance 
there is a contravention of the provisions of Cl. (2). 

A ^^mindari Abolition and Land Reforms 

Act, 1950 (I of 1951) cannot be challenged in any 
Lourt On the ground that it fails to provide for com- 

^ 1‘iw, as it is law which is covered by 

Art. 31 (4). 

In view of the provisions of Cl. (4) of Art. 31 
inadequacy of the compensation is .not a matter 
which is open to challenge, and there is no other 
grimnd from which the Court can infer that the pro- 
visions of the Act with regard to compensation con- 
stitute a fraud on the Constitution. Raja Surya Pal- 
Singh v. U. P Government, 1951 All L J 365 : 1951 
R D (HC) 122 1951 All W R(HC) 317: HR (1952) 

2 Ail 40 : AIR 1951 All 674 (685, 686, 689) (Pt M) 

(Prs 51, 52.63, 77MFB). 
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0 —Arts. 31 (2), 14 — Legislation for acquisition of 
property— Provision for compensation contravening 
Art. 14 -Art. 31 (2ti it also contravened. 

^ If a provision in any Act providing for the acqui- 
sition of property with regird to the payment of 
compensation contravenes the provisions of Art. 14 
because it is discriminatory then it also contravenes 
Art 31 (2). Raja Surya Palsingh v U. P G vernment, 
1951 All L J 335 : 1951 R D C) 122 : 1951 All 
W R (HC) 317 : ILR (1952) 2 All 46 i AIH lb5l All 
674(686) (Pt N) (Pr 54) (FB). 

Art 31(2) (before amendment) -‘Compensation’ 

— Meaning of. 

Under the unamended Art. 31 (2h the word ‘com- 
pensation* meant a full and fair money equivalent of 
the property taken. MR 1954 S C 170, Foil. 

In the case of the abolition of cash grants in the 
former Hyderabad State some of the cash grants were 
commutable but no uniform rule existed for 6\'ing the 
amount. The earlier Rules cannot furni h any guul 
ance; for what may be fair compensation when pri- 
vileges are.particularly cherished mav not he regarded 
as such in a Republic, In these circumstances there 
IS bound to be divergence of views between the man- 
sabdars and an average citizen as to what would be the 
fair equivalent of the proper’'y The legivlature, in 
these circumstances, was authorised unoer Art. 31 
befoie its amendment to specK the principle on 
which the compensation is to he determined. 

The Hyderabad abolition of Cash Grants Act. as 
amended by Act (23 of iy54) has provided compen- 
sation at six times the annual imount of grant an ' it 
is not so low as to render the comoensation arbitrary. 
(1957) 2 Aiidh W R 32i: ILR (1959) 4ndh Rra 
1957 Aiidh L T 993 : AIR 1957 Andh Rra 1034 (1037) 
<Pt Cf (Prs 14 15, 16) (DR). 

Art. 31 — It is for the legislature to lav down any 
principle for determination oi the compensation But 
the principle must be such as may result in payment 
of compensation that is just equivalent to what the 
owner has been deprived of. S e As>am Acq osidon 
of Land for Flood Control and Prevention ot Erosion 
(Validation) Act, 1959 (21 of I960), S. 2. AIR 1963 
Assam 141 (DR). 

Art 31— Bombay Act(4of 194S) —Validity. 

Provided the cornpensation is real and not illusory 
and is intended reasonably to indemnify the ow ier 
for loss ot his prop^riy in the larger interest’s of the 
community for whose beneHt the property is acquired 
compulsorily, the legislation whit h awards compen- 
sation which is less than the market value at the 
date of expropriation is not inconsistent with b. 299 
of the Governm nt of India Ad S<*e Governm'^nt f 
India Act H935). S. 299. A I R 1960 Rom 35 (38. 39j 
(Pt A) (Prs 4, 6) (DB). 

“7— ^rts 31. 31 A and Sch 7, List 2. Entry 36, 
List 3. Entry 42— Acquisiiion without compensation 
— Validity. 

If the State Act provided for some compensation 
which was merely colourable and a fraud on the 
statute, then of course it could have been c»truck 
down. But it cannot be struck do wn on the ground 
that it does not provide lor compensation and, there- 
fore contravenes Item No. 42 in List 3 — The provi- 
sions as to compensation are not dealt with in the 
items in the seventh schedule, but in the Articles 
themselves, and the Courts must inevHably come to 
Arts. 31 and 3l A for finding out as to what the 
position is in law. 63 Cal VV N 751 1 I L R (1959) 2 
Cal 495. 

Art. 31 (2) —Compensation. 

Compensation in Art. 31 (2) means a just compen- 
sation, that is to say, a just equivalent in value. A IB 


1951 Cal 111, A I R 1951 All 674, (1893) 148 U S 312. 
Rel. on. I L R (1955) 1 Cal 401 : 57 Cal W N 397 1 
AIR 1953 Cal 548 (557) (Pt H) (Pr 39). 

-—Art. 31 (2) -Object of — West Bengal Act 21 of 
1948— Validity— Act does not contraveae Art. 31 (2) 

“(Wtst Bengal Land Development and Plannine 
Act (21 of 1948), Ss. 1,8). 

What Art. 31 (2) requires is that just compensation 
has to be paid to persons, whose properties are being 
compulsorily acquired. The manner or the time of 
payment may be such as is determined by the Legisla- 
ture. So long as there, are provisions for payment of 
the just compensation, the requirements of the Article 
of tlie Constitution are fully complied with. 

All the provisions of the Land Acquisition Act 
1894 relating to compensation in so far as they are 
not in any way inconsistent with the W.B.L.D. Act are 
available for determination of the amount of compen- 
pensation payable for acquisitions made under the 
latter Act. It is true that the Collector is not bound to 
otter any compensation betore the sudden di:,posses- 
sion takes place, because no such offer iscontemplated 

1? V* make the 

* ; o, contravening 

Art. 3U2) of the Constitution. A I K 1952 Cal 870 
(872) (PtC) (Prs 5, 6). o/u 

Art. 31 (2)— Compensation-Meaning of — West 

Bengal Land Development and piannine Art nf 

1948j. 8 8, proviso (bj. 

Art. 31, Cl. (2) requires a just amount to bo eiven 
for any property acquired and if the amount 
which a law gives Oe not just reasonable then it can 
n^ot be rega.ded as compensation within that clause. 
The amount hied as compensation must be iust eoui- 

valcnt and jf the amount is not hxed then the princi- 

pies on which and the manner in which compensa- 

tion IS to be determined niust be principles upon 
vvhich iu-st equivalent can be arrived at and the pro- 
vision lor the nianner in which the compensation is 
to be determined must ensure that a just Ld reason- 
able amount is mven. Compensation assessed in 
accordance with the latter portion of proviso (b) of 
S. 8, West Bengal Laud Development and Planning 
Act IS not deter.nined according to a principle and 
in a manner which would result in a just or reason- 
ab e equivalent being paid for the land. The princi- 
ples on which and the manner in which com pensa 

tiou IS to be determined as laid down in the latter 
portion of proviso (b) to S. S are no better than if 
It has been stated that whatever the market value of 

the land might be it could be acquired at thlrate o 

•\ rupees per bigha or per acre. 1 he provisiousTs fn 

conipeofatiou in S. 8 clearly offend against the nrovi 

sions ot L.I. (2) of Art 31 and are therefore vo^d 

Cal W N 778 : AIR 1051 Cal 111 (115) 

34, 37) (DB). ' ^ c;(Frs33, 


Art. 31 (2) S. 218 (5), C. P. Laud Revenue Act 
does not contravene Art. 31 (2). 

Art 31 (2) does not mean that unless the compensa- 
tion is first pud, the right of a person to possSn 
ot thc property cannot be infringed. If the law pro- 
vides a machinery whereby the amount of compeusa 

tioiican be determmed and paid which is the ulH 

mate object of Art. 31 (2). then there is no cout' a’ 

veiitiou ot the Constitution. Ib.'iS ^ag L I 307 • T i n 

(195.7) Nag 52,3: AIR 1936 Nag' lOi (103) tp} 

(I’r 10) IDIJ). ® C) 

Pinal's). - Compensation - (Words and 

Compensation as understood under the law of Emi 
ment Jomai.i necessarily involves the idea oi “ ( u ? 

compensation", carrying with it the following attrf 

butes . (1) Market-value payable on the footing of 
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compulsory sale ; (2) determination of compensation 
by a judicial tnbuna ; (3) payment of compensation 

(a) in cash ana(b)on the date when possession is taken 
unless any other method and manner of pavment is 

dispossessed proprietor. ILR 
(PrSMDK)^ '1--AIU 1953 Orissa 1S5 (190) (Pt A) 

Art. 31 (2, “Compulsory acquisition — Compen- 

The requirements of a v.^Iid law relating to com- 
pulscry acouisitioii must be found with reference to 
the terms of Art. 31 (2) of the Constitution itself. The 
word “compensatioi,” as used in Art. 31 (2) must be 
taken to mean such compensation which fultils the 
constitutional requhements prescribed therein that is, 
either (1) the amount thereof is fixed, or { 2) the prin- 
ciples on which oi the manne; in which the compen- 
sation IS lo be determined and given, are specified. 

\ ith respect to Zamindari abolition cases, the word 
compensation cannot be understood as involving 
the attributes of "iust compensation” as known in the 
American system of Law in those cases to which the 
terms of Arts. 31 (-1) and 31 A as interpreted by the 
decision of the Supreme Court apply. AIR 1952 S C 

mn^iQ ■ ^^53 Orissa 185 

(190, 191, 192) (Pt B) (Prs 9, 11 ) (DD). 

" Art. 31 Guarantee when becomes satisfied. 

The guarantee contained the fundamental right em- 
bodied in Art. ol may be taken to have been satisSed 
so long as the law authorising the acquisition pro - 
vides for the amount of the compensation or specifies 
the principles on which and the manner in which the 
compensation IS to be determined and given, and so 
long a> the scheme of compensation which emerges 
therefrom results m compensation, and not negation 
thereof, having regard to all the circumstances of the 
contemplated compulsory acquisition. ILR (1953) 

a : AIR 1953 Orissa 185 (192) (Pt D) (Prll) 

Art. 31 (2)“Compensation paid in instalments — 
(Government of India Act (1935), S. 299 (2))-(Orissa 
Estates Abolition Act (1 of 1952). Ss. 37 and 38). 

Section 299 (2), Government of India Act 1935, re- 
quired the law authorising compulsory acquisition of 
land to provide for payment of compensation of 
the property acquired and to either fix the amount 
ot compensation or specify the principles on which 
and the manner in which it is to be determined, 
while Art. 31 (2), Constitution of India, requires only 
that the law must provide for compensation for the 
property and must either fix the amount of compensa- 
tion or specify the principles on which thecompen- 
sation IS to be determined and given. Therefore while 
under b. 299 (2) compensation must be assessed and 
paid which may well imply cash pa) merit and pav- 
ment at the time of making possession, the require- 
ment of Art. 31 (2) is that there must be principles 
enact^ for determination and giving of compensa- 
tion. 1 his shows very clearly that merely because the 
compensation assessed is not oaid at once, but in 

instalments, it cannot be said to violate Art. 31 (2) or 

to be other^-ise illegal. K.R (1953) Cut 71 : AIR 1953 
Orissa 18o (193) (Pt E) (Pr 12) (DB). 

? 31 (2) - Government of India Act, 1935, 

5.299 (2)— For compensation” and “for tbe pay. 
ment of compensation.” ^ ^ 

Shearer J.-Clause (2) of Art. 31 of the Consti- 
«: substantially reproduces sub-s. (2) of 

S. 299 of the Government of India Act, 1935. How- 

fntV f'fhsJ'tutiOQ of the words "for compensation" 
laHon” i “’u payment of compen- 

now be given not in money, but in bonds or pa^rbly 


in land the reason being that when lirge numbers of 
individuals are to be expropriated under a scheme of 
land reform it may be impossible to compensate them 
1(1 money and that when large numbers of cultivators 
are to be expropriated in order that land may be 
taken for such a public purpose as the construction 
Ota dam it miy be in their own interest to receive 
land elsewhere rather than money. Maharajadhirai 
Kameshw'ar Singh v. State of Bihar, IhR 30 Pat 454 • 
AIR 1951 Pat 91 (94, 95) (Pt G) (Pr 4) (SB). 

• Art. 3l(2)-Compensation— What itshould be. 

Per Shearer J.— Although, under the Constitution 

compensation need not necessarily be in money. 

nevertheless whatever compensation is made it should 
be something which could fairly be said to be equi- 

S?ate ^ property taken over by the 

Per Reuben J.“CompensatioD represents the m^nev 
value of the property acquired. It is usual to give the 
owner something more than the value of the property 
by way of a solatium for the compulsory nature of 
the acquisition. The use of the word “compensation” 

IS to be taken in the accepted sense as representing 
the money value of the property. The giving of com- 
pensation for iproperty compulsorily acquired was 
considered to be of sufficient importance to be gua- 
ranteed by a provision in the Part of the Constitution 
dealing with Fundamental Rights. It does not appear 
likely that the Constituent Assembly would by that 
very provision empower the Legislature to give as 
compensation such amount a? it thinks proper with- 
out any reference to the real value of the property 
acquired. Maharafadhiraj Kameshwar Singh v. State 

(2) and (4). Sch. VII, List II, Entrv 36 
and List III, Entry 42. 

Legislature to legislate for acquisition 
without legislating for compensation — Clause (2) 

whether “provision” within meaning of Clause (4)> 
Art. 3L 

Per Reuben J, The legislative heads contained in 
Entry 36 of the Slate List and Entry 42 of the Con- 
current List empower the Legislature to pass laws 
relating to the subject-matter contained therein with- 
out placing any restrictions on the powers of tbe 

Legislature within the limits of those heads. As these 

entries stand, it would be open to the Legislature to 
legislate for acquisition without at the same time 
legislating about compensation. The limitation which 
makes provision about compens.ition essential is im- 
posed by Cl. (2) of Art. 31 read with Cl. (2) of Art. 13. 
This requirement is, therefore, a "provision” of cl. (2). 

Art. 31 coming within the meaning of that word used 
in Art. 31 (4) and (6). Maharafadhiraj Kameshwar 
Singh V. State of Bihar, ILR 30 Pat 434 r A I R 1951 
Pat 91 (105) (Pt I) (Pr 29; (SB). 

Art. 31 “ Just compensation for damaged pro- 
perty — All that is required under Art. 31 is that com- 
pensation should not be illusory. See Piinjah Deve« 
lopment of Damaged Areas Act (10 of 195D, S. 12. 

AIR 1954 PuDj HO (DB). 

Art. 3 1 — “CompensatioD,” meaning of — (Words 
and Phrases). 

Under Art. 31 of the Constitution of India the com- 
pensation to be provided by law, when property is 
taken away, should be fair compensation, which 
means equivalent in value of property taken or ac- 
quired, subiect only to this aualification that such 
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——Art 31 (2) — Acquisition of entire proprietary in- 
terest — Measure ot compensation— Market price or 
quid pro quo. 

It is a trite proposition of economics that the market 
price can be ascertained and exists in fact, only where 
a small fraction of the total property in existence 
comes up for sale. It is just as if a small quantity of 
water is taken rut of a big stream without lowering 
the level perceptibly. But when, by a fiat of law. 
which the State Legislature is no doubt competent to 
pass, most of the proprietary interest is being ac- 
quired, then there cannot be a proper market price in 
the true sense of the term. It is just as if the entire 
stream is lifted out of its bed; there is no level which 
can be the norm. Looked at that way any discussion 
of maiket price or a quid pro quo as the measure of 
adequate or reasonable compensalion is bound to be 
futile when there is an acquisition of entire proprie- 
tary interest. AIR 1954 Vind Fra 24 (27) (Ft D) 
(Pr 18). 

12 (a)* Adequacy of compensation^ 

justiciability. 

• Art. 31 (2) — Kerala Agrarian Relations Act {4 

o1 1901) Validity — Act is not a colourable piece of 
legislation on the ground of being a device to take 
money from Landowners — The adequacy of the com- 
pensation cannot be challenged in view of Art. 31 (2), 
See Ibid. Art. 245. A I R 19G2 S C 723. 

Art. 31 (2)— U. P. Nagar Mahapalika Adhinivam 

(2 of 1959), Sch. 11 Para. 10. C 1. (3) — Provision (loes 
not violate Art. 31 (2) of Constitution — W'oid ‘com- 
pensation* in Art 31 (2) — Meaning — Inadequacy of 
compensation is no justiciable issue. See Municipali- 
ties— U P. Nagar Mahapalika Adhiniyam (2 of 1959), 
Sch. ll, AIR 1965 AH 599. 

Art. 31 (4)— U. P. Zamindari Abolition and Land 

Reforms Act (1 of 1951), saved by cl. (4) from opera- 
tion of cl. (2)— Question of adequacy or otherwise of 
compensation contemplated by the Act cannot be 
decided by Court. See Tenancy Laws — U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 1951). 
A I R 1953 All 92 (DB). 

-—Art. 31 — Essential Commodities Act, S. 3 (3A) — 
Scope and validity — Does not infringe Art. 31 (2) as 
there is provision for payment of compensation — 
Sub-s. (3) embodies the principles on which and the 
manner in which the compensation is to be deter 
mined — Further, by force of the Constitution 4th 
Amendment Act. 1955 the quantum of compensation 
fixed by any law is not justiciable. A F R I960 .Andh 
Pra 431 (436, 437) (Ft D) (Prs 26, 27. 29) (DB). 

— Art. 31 (2)-“Provision for compensation — Ques- 
tion of its adequacy not justiciable — Art. 31 (2) not 
infringed. See .Assam Land (Requisition and Acquisi- 
tion) Act (25 of 1948), S. 3. A I R 1953 Assam 177 
(DB). 

[Note:— This was a petition under Art. 220 of Con- 
stitution for enforcement of fundamental rights by 
a Corporation. It was assumed by the High Court 
that Corp')ration could enforce rights under Art. 19 
(1) (f). hut it was held in A I R 19h3 S C 1811 that a 
Corporation not being a citizen cannot claim funda- 
mental rights. In this view the Assam High Court 
should not have entertained the Corporation’s peti- 
tion— Ed,]. 

Art. 31 (2) (as amended in 1955) — Court’s power 

to gi into question of compensation — Extent of — 
Compen.sation must be fair equivalent — Madras Act 
Ilof 1953i if, repugnant to Art. 31 (2) — (Madras 
Lignite (Acquisition of Land) Act (11 of 1953)0 

The questions whether Ihe compensation was ade- 
quate or not and, whether the principles were just 
and reasonable or not, remained justiciable till the 


amendment made to the Constitution in 1955. The 
effect of the amendment made to the Constitution in 
1955 is to preclude the Courts from going into the 
adequacy of the compensation provided. 

The original requirements (1) that compensation 
should he paid for the property, and (2) that the 
Statute should specify the amount of the compen- 
sation or the principles in accordance with which 
the compensation could be ascertained, were not 
takeji away. They still remain in the Constitution 
in the same sense in which they stood before 1955 
The (institution continued to retain its insistence 
that a citizen should be paid a just equivalent of the 

property which may be in money or other form of 
property. 

It is competect to the legislature to specify the 
principles in accordance with which the compensa- 
tion IS to be ascertained. But they must be prin- 
ciples, that is to .say, rational rules appropriate to 
the subject-matt.-r. Besides, these Principles must be 
truly designed to ascertain the proper amount of 

compen.^ation. The principles must be applicable to 

the time at which the property is being acquired, 
ihe principles must deal with or cove,- the whole 
property that is being acquired and not merely a 
portion of it. ^ 

The provisions msde in the Madras Lignite (Ac- 

quis.t.on of I and) Act (11 of 1953) that compensation 

lor the land need he paid only on the basis of its 

value on 28th April, 1947 and that no compensation 

need he paid for improvements other than agricul- 

A thereafter are repugnant to 

Art. .>1 (2) They ate more in the nature of devices to 
refuse compensation. 

It is not competent to the legislature to direct 
th it the value of property acquired for public pur- 
pose shall be ascertained wi:h reference to anterior 
and irrelevant date. 1959 Mad W N 3S7 • 72 \f-id 
L W 434 1 ILR (1959) Mad 770 i (1959) 2 Mad L F 
402 : A I R 1959 Mad 548 (553. 554; 555) (Pt C) 
(Prs 3/, 40. 41. 42. 44. 47. 48. 49. 50. 51) (DB). ^ 

Art. 31/2) — Scope — Orissa Hereditary Viliatre 
OtTices (Abolition^ Act (12 ot 1902). S. 5 (2)-Validitv 
— Compensation to Hereditary Village Officers in 
consequence of abolition of their posts - Adequacy of 
compensation — Not justiciable in view of the bar 

imposed by Art. 31 (2) of the Constitution - Hence 

validity ot the section is beyond dispute. ILR (19641 

Cut 269 : 30 Cut L T 359 : A I R 1964 Orissa 235 
(236) (Pt A) (Pr 1) (DB). 

Art. 31 (2) (as amended in ir'SS) -Retrospective 

operation-Datefordeterminingwhetheramendment 

applies-(>.ssa (Development of Industries. Irri^a 
tion. Agr.;ulture Capital Construction. Resettle 

^794%, s'? (ufelX^vtoV."' (18 

Where a petition challenging the lecalitv of 
acquisition under S 7 of the OrLsa Act wL filed by 
the aggrieved owners before the Arbitrator loag 
before the Fourth Amendment to the Constitution 
came into force the question as to the constitnt ona^ 

mi of ^°v>so 1 to S. 7 (1), Cl. (e) must be exa- 
mined with reference to Art ,31 (2) as it existed 
prior to the amendment and on that question he 
previous decision of the Division Bench of the Orissa 
High Court in A I R 1955 Orissa 97 (which held 
the Proviso to be unconstitutional as nffirySi ^ 

Art. 31 (2) as it stood then) would slill 
good law. But in tho^e erses where - 

before the Arbitrator challenging^the adeauacv'^of 
compensation were filed after the said Ampndm ^ 

challenged merely on the ground fhaf ^ 

Art. 31 f2) (as amended) inasi^uch as that very dausi 
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of the Constitution expressly bars the jurisdiction of 
the CourU to examine the adequacy or otherwise of 
the amount of compensation payable. AIR 1955 SC 
781 and MR 1958 SC 328. Rel. on. (I960) 2 Orissa 
j D 21S : \LU {I960) Cut 4S7 : AIR 1961 Orissa 196 
;199) (Ft A) (Fr 5) (DB). 

Art. 31 (2); (4) — Tenancy Laws— Orissa Estates 

Abolition Act (I of 1952), S. 28— Validity. 

If the Legislahire thought that minor zamindars 
;ihonld get compensation at a higher rate whereas big 
;:amindars should get compensation at a lower rate 
Cor high slabs of income it is difficult to say that such 
a principle is not inextricably bound up with the 
broader question of adequacy of compensation. 
Art. 51 (4) expressly prohibits a Court from question- 
;i]g the ade quacy of compensation. Even if it be as. 
sumed that Orissa Act 1 of 1952 as it nowstands is not 
a ‘law* as referred tO;in Cl. (4) of Art. 31 it isundoubt- 
edl> a ‘law’ as described in Cl. (2) of that Article (as 
amended in 1955) and would get the protectioL of 
that clause. AIR 1951 All 674 (FB) Rel. on. I LR 
: 1957) Cut 299 : AIR 1957 Orissa 217 (253) (Pt E) 
<Pr 16) (DB). 

— Arts. 31 (4)p 31-A and 31-B — Ground on which 
(aw of compulsory acquisition cannot be challenged. 

So far as the cases which fall within the scope of 
Art 31 (4), 31-A or 31-B are concerned, the law rela- 
ting to compulsory acquisition is not open to chal 
lenge on the ground that the scheme of compensat’on 
provided by it, does not conform to what are said to 
be the accepted attributes of compensation which in 
this behalf is alleged to mean ‘just compensation* and, 
in that sense only, produces no compensation. I L R 
(1973) Cu^ 71 : AIR 1953 Orissa 185 (190, 191) (Pt Cj 
(Pr 9) (DB). 

• .Art. 31 (4) -Scope and effect of— Power of 

Court to go iiito question of compensation to decide 
whether an Act which is challenged contravenes. 
.Art, 14. See Bihar Land Reforms Act (1950). AIR 1951 
Pat 91 (SB). 

• —Art. 31 (2) — Provision in enactment laying 
down principles of compensation whether justiciable 
by Court. 

Per Reuben J.— The power given to the Legislature 
to legislate with regard to the principles on which 

compen^ation for tne property acquired is to be de- 
termined does not make the matter of compensation 
non-justiciable. The fact that this matter has been 
included in Part HI of the Constitution and that it 
has been thought necessary to provide protection to 
such legislation under Cls. 4 and 6 of Art. 31 shows 
that the matter was inl^i ded to be justiciable. What 
Cl. 2 requires is provision for compensation and 
Courts aie entitled to enquire, subject to Cl. (4) whe 
ttier the payment for which the impugned legislation 
provioes is '■compensation” within the meaning of 
this clause. 

But an investigation of the question whether the 
sums determined by the principles laid down in the 
Bihar Land Reforms Act are compensation or not is 
an investigation which the Court is precluded from 
making by reason of the assent under Cl. (4) of Art. 31 
of the Constitution. Kameshwar Singh v. State of 
Bihar, ILR 30 Pat 454 ; AIR 1951 Pat 97 (110, 111 
113) (PtJ) (Prs51. 60) (SB). 

Arts. 31 (2) and Sl-A — - Adequacy of compensa- 
tion, if justiciable— Validity of Saurashtra Barkbali 
Abolition Act, if can be cliallenged on ground of 
inadequacy of compensation— Compensation, if illu- 
sory— (Tenancy Laws — Saurashtra Barkbali Aboli- 
^Jon Act(26of 1951), S. 18). 


However repugnant the impugned law may be to 
its sense of justice it is not possible for the Court to 
examine the contents of the law on the question of 
the quantum of compensation; the question of the 
adequacy of the compensation; is nov ju.^ticiable by 
the Court and the constitutionality of the Act cannot 
be challenged on that ground. AIR 1952 S C 
252, Foil. 

The validity of the Saurashtra Barkhali Abolition 
Act cannot be challenged on the ground of inadequacy 
of compensation. 

Payment made under S. 18 is necessarily by way of 
compensation, even though that expression may not 
have been used No doubt the pavment is spread over 

a number of years and the sum paid to (he Barkhali- 

dar every year is equivalent to one assessment of the 
land. The cumulative compensation paid is a sizeable 
sum and the only difference is that it is paid as an 
annuity instead of in a lump sum Ther fore it is not 
correct to call the cash annuity under S. 18 as the 
Barkhalidar’s own money p^id to him and the pay- 
ment is not illu.'ory. 8 Sau L R 70 : AlR 1955 Sau 80 
(83,84) (Pt C) (Prs 7,8) (DBl. 

12 (b). Constitutional validity of 

enactmei ts. 

Legislative provisions declared valid. 

• — Art. 31 (2) (as amended fourthly in 1955)— In- 
adequacy of compensati'in — I and Acquisition 
(Madras Amendment) Act (23 of 1961 ,S 3— Madras 
Amending Act does not otfend Art. 31 (2). 

The Land Acquisition (Ma(ras Amendme t) Act 
(23 of 1901) prescribes the principles for ascertaining 
the value of the property acquired. It was passed to 
amend the Land Acquisition Act, 1894, in the State 
of Aladras for the purpose of enabling the SU e to 
acquire lands for housing sahemo In 6xing the 
compensation to be paid to claimants for lar ds ac- 
quired for housing schemes the Amending Act 
excludes what is described by Co>irts as the potential 
value of the land acquired. In awarding con pensa- 
tion if the potential value of the land is excluded, it 
cannot be said that the compensation awarded is the 
just equivalent of what the owner has been deprived 
of. But such an exclusion only pertains to the method 
of ascertaining the compensation. One of the ele- 
ments that should properly be taken into account in 
fixing the compensation is omitted; it results in the 
inadequacy of the compen'^ation. nut that in itself 
does not constitute fraud on po ^er of Legi lature. 
The Madras Amending Act does not offend Art 31 (2) 
of the Constitution. P. Vajravelu Muialiarv Sptcial 
Deputy Collector for Land Acquisition, VV. Madras, 
(1965) 2 S C A 396 j (1964) 2 S C J 70.3 : r 19641 2 
MadL.l (SC) 173: 1964)2 4ndh W R (S C) 173 s 
AIR 1965 SC 1017 ( 025, 1026) Tr E) (Pr 17) 

• — (before its amendment in 1956) — 
Acquisition of property — adequate compensa ion— 
Madras Electricity Supply Undertakings (Acq'iisi- 
tion) Act (29 of 1954), S 5 — Basis of enmpensution 
to be paid on acquisition — Amount equiva ent of 
the undertaking taken over — Without necessary 
material placed before Court, it will not ^■'e able to 
hold compensation offered under S. 5 is inadequate. 

Section 5 of the Madras Electricity Supply Under- 
takings (.Acquisition) Act (29 of 19.j4\ provides the 
the compensation payable to a licencee on whom an 
order has been served under S. 4 or whose under- 
taking has been taken over before the commeuC'=ment 
of the Act, shall be determined under any one of the 
Bases A, B and C specified by the section. The 
failure of the Legislature to refer to the fair market- 
value cannot be regarded as conclusive or even 
sumptive evidence of the fact that what is intended 
to be paid under S. 5 does not amount to a just 


CONSTITUTION OF INDIA (I95( 

«c|tiivalent of the undertaking taken over. In the 
absence ot any material the Court is unable to hold 
t^t on looking at the scheme adopted by S. 5 itself, 
the petitioner’s argument that what is offered by way 
of comMnsatiou is not a just equivalent, can be 
accept^. It may be that in some oases Basis B may 
work hardship and conceivably even Basis A or 
Msis C may not be as satisfactory as it should be • 
out when a party challenges the validity of a 

statutory provision like S. 5 it is necessary that the 
pa^ must adduce satisfactory and sufficient material 
bwore the Court on whi^h it wants the Court to hold 
that the compensation which would be paid under 
every one of the three Basis under the impugned 
statutory provision does not amount to a just equi- 
valent. Looking merely at the scheme of the section 
itscit it IS impossibls to arrive at such a conclusion 
West Ramnad Electric Distribution Co., Ltd. v. State 
Madras, (1964) 1 S C 1 484 : (I9h‘4) l \fad L J 

^ ^ ^ ^28: (1963) 2 

2 S C A 422 : AIR 1962 S C 1753 
(1763, 1764) (Pt D) (Prs 25, 27). 

® Art. 31 (2) Assam Land (Requisition and 
Acquisition Act) (25 of 1948) — Provisions of Act 
provide for the payment of agreed compensation — 

Iherefore the Act is cot constitutionally void as 
offeLding Art. 31 (2) of the Constitution. See Assam 

Land Requisition Act (25 of 1948). A I R 1962 S C 

167 • 

• 7 ^Art. 31 (2) — Coal Bearing Areas (Acquisition 
and Development) Act 1957. Ss. 13 and 14 specify 
principles and manner of compensation - Validity 
of Act cannot be challenged on the ground of in- 
adequacy of compensation. Burrakur Coal Co v 
Union of India, 1961 SCO 432 : (1961) 2 SC A 
523 I jl962) 2 SCJ216:(19H2) I S C R 44 i AIR 
1961 S C 954 (962. 963) (Pt G) (Prs 24 25 26). 

• I Arts. 31 (2), 3 1- A ( 1 ) (e) — Coal Bearing Areas 
(Acquisition and Development) Act (51 of 1957), 
Ss. 13 (4), 4, 5 — No provision for compensation for 
suspension of mine owners’ righrs Valioity of Ss 4 

and 5 cannot bo chillenged See Coal Bearing Areas 

(Acquisition and Development) Act (1957), S 13t4j 
AIR 1961 SC 954. ^ 

• — —yts. 31 and 31- \ - Bombay Personal Inams 
Abolition Act. 1953 (42 of 1953), S. 17 (5) - Com- 
pensation not payable tor loss to ina..,dar — Still 
Bombay Act is saved from attack under Art. 31. 

Even though by virtue of subs (5) of S 17 of 
•the Bombay Personal Inams \bolition Act, 1953, no 

compensation is to be paid for the lo's to the inam- 

dar of what he used to get because of the dirfereuce 
between the quit-rent and the full assessment, yet 
Art. 31-A of the Constitution saves the Bombay 
Personal Inam.s Abjlition Act. 1953, from any attack 
under Art. 31 whi :h is the only article providing for 
compensation. Cangadharno Narayaurao Mujuuidar 
V. State of Bombay, 63 B*.m L K 511 : (1^*61).! 

SCR 943; (1961) 1 S C J 398 : A I R 1961 S C 288 
(290, 291) (Pt B) tPr 8 ). ^ ^ 

• ■— Art. 31— Vindhya Pradesh Abolition of Jaeirs 

and Land Reforms Act (Hof (95 ;) (Sche ’ule Ci 4 
(e) ^ (h) {<)— (J1 4 e) is valid — schedule provid'-s 

for the method of computing compeusatioi,. See 

Tenancy Laws-Vindhya Pradt.h \bolitiuii of Jag.rs 

and Land Reforms Act (H of 1952) Scheduie, 
Cl. 4 (e). AIR I960 S C 796. 

• “~Art. 31 J2) J & K. Big Landtd EstatHS Abolj. 

tion) Act {U of 2007 S. 26 Payment of compen- 
satlontothe expr.ipriated propriet rs - Cxinstitu nt 
Assembly dechlmg not t.) po acI is not invdid. 
rf? J and K. Big Landed Estates 

Act (17 of :i007), S. 26 AIR 1959 S C 
[Vol. 4.] Fn. D. 19. 


• Arts, 31, 31A and 31B, Note 12 (b) 289 

a®?) - u p""TSi;;rt 'ir^" 

(Development) Act (9 of 1955), Ss.' 5^^ and ^11 i VaH® 
. 1 , provides for adequate compensa- 

Art. 31 (2). See Ibid, Art. 13. AIR 1959 S C 048. 
igiqt's ll ~ v' improvement Act (8 of 

/r if Development Act 

5-365 ( 2 ) i Secdons a?e not^ol^a: 

1919;?ri3i'®^9'65''All Mma 

- Art. 31 (as amended by Fourth Amendment) — 
Provision for compensation and validity of an enact 

ment - U P. Acts 15 and 31 of 1952 - VaRu^r-- 
(Tenancy Laws - U. P. Land Tenures (Regulation 

-U'p ®Land 1' Tenancy Law" 

1952) S 1 ) . " ^'oforms (Supplementary) Act (31 of 

Under the law as interpreted before the Fourth 

Amendment to the Constitution, no distinction vias 

made between a law which resulted in deprivation 
of property or by means of which acquisition ot 
requisitioning could be made and in both these 
w^es provision had to be made for payment of com. 
pensation. As a necessary corollary any law whith 
did not provide for compensation but deprived a 
subiect of his property, whether it was for the pur- 
poses of the State c r for the purposes of anvhX 
else was void But now the effect of the F^ourth 

Amendment of the Constitution by w'hich Ait 31 is 
amended is that while a law fir acquiring or ri 

quisitioning property for the State has to^provide 

obligatoiy for 

the State to provide for compensation in case of 
deprivation of property in favour of somebody else 

ihp and 31 of 1952) 

iho S.",'' " property involved is not in favour 

of the State n )r do they deal with the requisitioning 
or acquisition of property, no provision lor com- 
pensation .is, therefore, necessary under the PonsH 
tution and the validity of any llw whic^rha; 

brought about such deprivation of propeity cannot 

l>e hit by the provisions of Art. 31 I 937 aM J i roe 
1957 II w R HC) 703 . I L R (1957) 2 A V 3 lo ! 
AIR 1957 All 549 |55I) (Pt A) (Prs 6. 7, 8) (DB), 

[Overruled in AIR 1983 S C 1019.] 


* f Andhra Inams (Abolition of Conversion 

into Ryotwari) Act (37 of 19561 rv l-l 

validity-No violation of Art. si ^ Constitutional 

The vires of the Andhra Inams (Abolition and 
C^nversim into R,otwari) Act, 1956. ennot be 

challenge under Art. 31 of the Constitirtion on thi 

ground that it does not provide for compensation 
the inamdar; S. 4 ,3) contains a provision lor 
payment of comp< nsatinn in the term of a ryotwLrt 
patta forone-thirdof the ina n. ft is true th-?: 
inamdar is not paid compensation in terms of cash 
But the assignment of a share in the inam abolilhe 1 
or allotment of a oefinite eitent of land is aTg.md 
a compensation as payment, in cash. In fact S 4 A) 

speaks of the grant of patta to the inamdar as com 
pensation payable to him in Heu of the ertineiKh' 

meiit of his rights in the two-thirHc ‘ 5 . 

land. ILR(196-!) 1 ^ndh Pra 524 i A R 

Pra 105 (106) (Prs 2, 7) (DB). 

Art. 31(2)— Compensation— Assam 1 /r« • 

(4)-V.iidir“"'"“"^ ‘“5 of 1948,. a. vlsrand 

■>eciiuij 7 (3) of the A.^am Land (Rpnni«:H«.y j 
Acquisition) Act. 1948, clearly proyiK^lh^e ^“y. 
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ment of compensation. It further provides the method 
for the determination of the amount and embodies 
the principles on which the compensation is to be 
paid. The amount of compensation to be awarded is 
controlled by sub-s. (4). The reasonable compensa- 
tion which has to be awarded by the Collector, in 
the absence of any agreement is subject to the scru- 
tiny by a Court on reference, and such a Court is to 
be guided by the provisions of the Land Acquisition 
.Act. Sub->ectious (3) and (4) have got to be read 
together. The element of arbitration is ruled out Oy 
the use of the words 'reasonable compensation* in 
sub.s. (2). It cannot be said that the Act is hit by 
-Art. 31 (2). The decision in A I R 1954 S C 170 does 
not allect the validity of S. 7 (3) and (4) of the Assam 
Act. The provisions impugned in the Supreme Court 
case were regarding the payment of compensation for 
the acquisition of property, while the provisions of 
S. 7 (3) and (4) only deal with the payment of com- 
ensation for requisitioning certain land. There is 
ouud to be difference in the market value of the 
property io these two cases. I L R (1959) 11 Assam 
1: AIR 1958 Assam 140 (143, 144, 145) (Pt A) (Prs 4. 
5. 7) (DB). 

Art. 31 (2) — Acquisition or taking possession of 
property — West Bengal Estates Acquisition Act — 
Validity — (Tenancy Laws — West Bengal Estates 
Acquisition Act (1 of 1954) — Construction and scope). 

There are ample provisions in the Wfst Bengal Act 
(I of 1954) and Rules for the payment of compensa- 
tion by the State acquiring the properties under the 
Act, and the payment is enforceable in Courts of law. 
The adequacy of such payment is, however, beyond 
the cognisance of the Courts. There can be no bar to 
the maintainability of a suit to enforce payment of 
compensation. Sections 17 and 18 of the Limitation 
Act, although that Act does not provide a cause of 
action, also indicate that the view that a suit lies 
under such circumstances is the proper view to lake. 
The fact that the compensation has not been charged 
by the Act on the consolidated fund, and, as such, is 
votable; cannot in any way affect the right to receive 
compensation which does not depend on the voting 
of the grant. The State having acquired the property 
is bound to pay compensation. Therefore on that 
ground also the validity of the Act is not affected 
(>2 Cal W N 14 : A I R 1958 Cal 90 (102, 130) (Pt E) 
(Prs 17. 18, 19). 

Art. 31 (2) — Sufficient compliance — Essential 

Supplies (Temporary Powers) Act (1946)— W. B. 
Foodgrains (luicnsive Procurement) Order, 1952— 
Notifications Nos. 10365 F. D. to 10368 F D ). 

The Essential Supplies (Temporary Powers) Act and 
the West Bengil Foodgrains (Intensive Procurement) 
Order read with the specification of pri es, etc Noti- 
fication No. 10365 F. D. fixes the amount of com- 
pensation and the manner and principle of its deter- 
mination and therefore is a sufficient compliance with 
Art. 31 (2) of the Constitutioa .A I R 1053 Cal 548; 

A 1 R 1953 $ C 252; A I R 1951 Cal 111, Foil. 57 Cal 
W N 913 . AIR 1954 Cal 56 (58) (Pt A) (Prs 12, 13). 

Art. 31 (2), Sch, 7, List I, Entries 33i 43. 44 and 

52 and Sch 7. List 2. Entry 36 — Powers of Union 
Legislature -(iron and steel Companies Amalgama- 
tion Ordinance (8 of 1952)) — (Iron and Steel Com. 
panics Amalgamation Act (89 of 1953) — Companies 
Act (1913). 8s. 153-A and 153-B). 

Sections 153-A and 153-B, Companies Act, indicate 
that amalgamation or merger of companies or Cor- 
porations IS a matter which relates to incorporation 
or regulation of companies. The effect ot the Ordin- 
ance 8 ot 1952 and the Act 89 of 1953 is to combine 
the Bengal Steel Corporation and the Iron and Steel 
Company and make ttieir share-holders the co-owners 


of the combined assets and not to deprive them o5 
their entire interest or ownership, which is essentia) 
for acquisition. The effect of the legislation is amaU 
gamatioQ. 

Since particular industry has been brought under 
control of the Union of India by Industries Develop- 
ment and Regulation Act, 1951 and as the legislations 
in question show that the Central Government has- 
retained control in the amalgamated companies and 
that they have been passed in the interests of the 
general public and Union their pith and substance is 
that they legislate with regard to matters relating to 
Entries 43 and 44 of List 1 read with Entry 52 of the 
same list and not relating to matter which fall under 
Art. 31 (2) and Entry 33 of List 1 or 30 of List 2. For 
the same reasons the subject-matter of the legislation 
is also not within the exclusive jurisdiction of tho 
Provincial Legislature, Case-law discussed. 

Even On the assumption that the impugned legisla- 
tion relates to acquisition of pro^rty they fall within- 
Entry 33 of List 1 and were validly enacted by the 
Union Pailiament by reason of the declaration it has 
made under Entry 52 of List 1 and because they were" 

made in the interests of the Union and the genera) 
publio. 

Article 31(2) is also not offended because the share- 
holders of Bengal Steel Corporation are compensated 
by shares in the Iron and Steel Company and th©" 
Corporation itself acquires interests in Ihe under- 
takings and assets of the latter company in addition 
to its own undertakings and assets. AIR 1953 Cal 69S 
(699, 700) (Pt D) (Prs 12, 15, 18. 19,20). 

■ Art. 31(2) — West Bengal Land Development and 
Planning Act (21 of 1948), S. 4— Validity. 

/Wticle 31 (2) of the Constitution speaks of compen- 
sation for the acquisition of the properly itself but the 
proviso to S. 4 of the Act 21 of 1948 does not relate 
to payment of compensation in this sense but it deals 
with question of payment of damages that may be 
caused during temporary occupation of the lands by 
reason of acts done as contemplated by the section 
itself. Section 4 of the Act cannot be held to be 
invalid on the ground that the proviso is an unreason- 
able provision inasmuch as the damage can be arbi- 
trarily assessed by the Collector or persons mentioned 
in the proviso. 89 Cal L J 301 j AIR 1952 Cal 67^ 
(683) (Pt I) (Pr 8). 

Art. 31 (2) — Bengal Foodgrains (Disposal and 

Acquisition) Order 1947 — Validity- 

Clause 3(2) of the Bengal Foodgrains (Disposal and 
Acquisition) Order (1947) complies with Art. 31 (2) 
of the (Constitution and hence the Order is not void. 
The question of adequacy of compensation must 
depend on various factors. The economic conditions 
prevailing in the Country and the food situation of 
the Country require that ceiling prices fixed by the 
Government should be treated or accepted as the 
measure of just compensation. Just compensation can- 
not mean that the (Government must compensate the 
owner of the paddy for potential profits lost because 
of Economic distress in the (Country and consequent 
price control. (1950) 339 U S R 121, Rel. on . 56 Cal 
W N 137: AIR 1952 Cal 100 (lOl, 102)(Pt C) (Pis 24, 

26. 28). 

— Art. 31 — Defence of Hyderabad Regulation — 
Rules under — R. 80. A - Validity — Provision has been 
male for compensation being awarded to the person 
whose propel ty is acquired in the same way as com- 
pensation is awarded when land is acquired under 
the Land Acquisition Act. See Defence of H>derab3d 
Regulation (1352-F) Rules under. AIR 1954 Hyd 121 
(DB). 
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- . , Abolition 

Act (13 of 1951)— Validity. 

Madhya Bharat Zamindari Abolition Act can- 
not be held to be confiscatory as not providing for 
compensation being given to Chakdars and Blockdars 
and as not providing for compensition for forest 

IdDQSi pisturc^i strfly trees 3nd sioiiljr other items \ rt /o\ njkcir y^Trir a 

^Uining to Zamindari. AIR 1951 All 674 (FB), Rel. Ss. 32 (2) and 24 (3) - PrfnSrLfd ‘ 

on. Ram Dubey V. Government of the State of Madhya 7, .L- . P ‘P, ^ .manners in 

Bharat. I L R (1952) Madh B 178 : AIR 1952 .Madh 
B 57 (67. 68) (PI I) (Prs 40, 42) (FB). 


the transfer or before he enters into possession of the 

^ requirements of S, 4 (h) are reasonable 
both trom proc^ural and substantive aspect, and 
there IS no violation of the guarantee under Art. 31 of 

(Pr 6HDB)'“^*°“’ ^ ^ 


os oz and 24 (3) - Principles and manners in 
which compensation is to be determined and given 

‘A" - No Violation of Art 31 


Arts. 31 (2) and 14— Land Acquisition (M. P. 
Amendment) Act. 1959 (M. P. Act 5 of 1959), S. 3- 
Vahdity — If discriminatory. 

inin® Acquisition (M. P. Amendment) Act, 

1959 IS a valid piece of legislation and is not hit bv 
Art. 31 (2) of the Constitution. Article 31 (2), as it 
stands now, makes the Legislature the sole judge for 
determining a just equivalent of the acquired pro- 
^rly. The amendments made by the said .Act do not 
deny any compensation for the properly acquired 
and the date with reference to wliich compensation 
is to be ascertained cannot be said to be an irrelevant 
or remote one giving only an illusory compensation. 

^ said that there has been a discrimination 
in the matter of compensation between land acquired 
in Bhopal area and other areas in the State. The 
classification between land in Bhopal area and other 
parts of the State is reasonable, and is for the purpose 
ot enabling the State to acquire land at a reasonable 
price in Bhopal for the construction of the capital 

The amendments by the M. P. Act (5 of 1959), thereJ 
fore, are not hit by Art. 14 of the Constitution I L R 
(1961) Madh Pra I : I96t M P C 405 : 1961 M P L I 
881 I 1961 Jab L J 991 I A I R 1961 xMadh Pra 280 

(281,282j(Prs3. 4, 5, 6). 

Art. 31— Scope -Goveroor-Geneia! in Council’s 

Order No 179 of 1836 — If ultra vires. 

The Governor-General in Council’s Order No. 179 

of 1830 empowering the Government of ladia to 
retain the power ot resumption of land within the 
cantonment area granted for build ing purposes cannot 
be declared invalid on the ground that no compen- 
sation has been determined and paid. I960 M P L I 
(Notes) 199. •' 

Art. 31 (2)-Section 218 (4), C. P. Land Revenue 

Act does not contravene Art. 31 (2) of the Constitu- 

tion of India - Provision is made for payment of 
com pensation. See C. P. Land Revenue Act (2 of l917i 
S. 218 (4). AIR 1956 Nag 101. ' 

Alt. 31 — Bihar Land Reforms Act (30 of 1950) 

S. 4 (h)— Validity — (Bihar Laud Reforms Act (30 of 
1950), S. 4 (h) ). 

It is fallacious to argue that S. 4 (h). Bihar Land 
Retorms Act, affects the right of compensation pay- 
able by the Government to the proprietor or to the 
transferee If the transfer is set aside by the Collector 
the result is that the parent estate is increased in 
extent and a liability is thrown upon the Government 
to pay increased compensation pro tanto to the pro- 
prietor of the estate. The question at issue therefore 
IS not the question of non-payment of compensation; 
the question is merely as to how the compensation is 

to be apportioned between the transferor and the 
transferee. 

The power of enquiry under S. 4 (h) is also pro- 
tected by ample safeguards. The Collector is required 
to give reasonable notice to the parties and to pass 
order only after hearing the parties concerned. The 
Collector is not given final authority to annul the 

transfer or take possession of the property. The Col- 
lator must take the previous sanction of the State 
covernmenl before he makes order of annulment of 


c 'T — T ^ viuiauun or Art, csi 

;o\’ S®®^Tenancy Laws — Bihar Land Reforms Act 
(30 of 19o0). S. 32 (2). AIR 1953 Pat 121. ^ * 

—Art. 31-Tenaiicy Laws— E. P. Holding (Consoli- 

^v''i®‘i^l°“?f,*'^agmentation) Act (50 of 
1948), S. 1— \ alidity of Act — The provisions of the 

Consfitulion and 

the Act naakes provisions for the payment of adequate 
compensation in every case. 57 Pun L R 47Q t i i r 
( mO) Puni 47 : AIR^956 Pun) 88 (89^ SV) '(P^ ^ 

Laws — East Punjab 
Holding (Consolidation and Prevention of Eragmin 

ta lord Act (50 of 1948) docs not contravene A^t 3l' 

(2 - renancy Laws - Eist Punjab Holdings (Con 

s'Sirri/s's'ir ,55 

^^°>ding (Consolidation 
provision_ for the payment of compensation to Lv 

osvner who is allowed a holding of lesser markl, 

.“'.f holding an^aio 

provides that the scheme should have a provision for 
the recovery of compensation from one owner fo? 
payment to another. Although the amount of 
pensation is not fixed— as indeed it could not be -the 

principles on which and the manner in wh^h he 
compensation IS to ne determined and given has been 
provided or in S. 34 (1) of the Act. ft cannot be 
therefore tliat this Act in any way contravenpo 
provisions of Art. 31 (2). I L R (1955) Pnni 

foB).^ 

M TO .1 miTit i; 

say that the ovecutlon of the Scheme must 
come before the award or comoutation nf « 

sation. In fact under S. llX comoen^at^i^^ 

be computed by the Collector betore^the demo^lPio° 

put into effect. There is therefore notli og fnlhe ^ct 

.SStA.Bm. Pen, 1,0 ,,.2, (S' ,5; « 

AIR 1954 Raj 291 (FB). 

pmpensation Provide^d bVRalas^lIan'^Art’e* "of 
held proper -Tenancy Laws - Ra?asfh,n r ^ 

“ J«& AeV?o'S"?„5"2l; 

In Rajasthan, Jagirs are generally not alienahl#* 
therefore they cannot be sold a i and 

not a full proVrietor hav ng a rthf to 

property. Ills rights are, therffore 
than that of a full proprietor and nrp’nn? 

either. In the.e ciremnstan^ marketable 

rate of 9 to 18 times the nef ino^ at the 

Rajasthan Act cannot be said tol^n Provided by the 
cularly in view of the fact that 
exempted from acquisition as mentinnp 
cannot, therefore, be said thlt'^ 
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1952) does not provide for fust and fair compensation 
and thereby contravenes Art. 31 (2) of the Constitu- 
tion. Amar Singh v. State of Rajasthan. 1955 Raj L W 
212 I FLR (I955i 5 Raj 149 ! AIR 1954 Raj 291 (298) 
(Pt F) (Pr 19) (FB). 

Art. 31 (2) — Marwar Land Revenue Act (40 of 

1949), S. 231 (4)— Sub- section complies with require- 
ments of Art. 31 (2) in the matter of granting com- 
penation upon acquisition— It also lays down the 
manner in which compensation is to be given — Sec- 
tion 231 is intra vires. 1953 Raj L W 75 : ILR (1953) 
3 Raj 162 : A I R 1953 Baj 173 (177) (Pt E) (Prs 18, 
19) (DB). 

Legislative provisions declared invalid. 

• Art, 31 (2)— Provisionsof S. 299 (2) and Art. 31 

(2) are pari materia Both lay down necessary condi- 
tions for valid acquisition No provision for com- 
pensation— Lfgislative competency to enact is affected 
—Same principles apply to temporary Acts— Bombay 
Amendiog Act \4 of 1948) held invalid and non- 
existent— Land Acquisition (Bombay Amendment) Act 
(4 of 1948), S. 3. See Government of India Act (1935), 
S. 299 (2). AIR 1965 SC 1096. 

• Art. 31— Madras Lignite (Acquisition of Land) 

Act (11 o* 1953) - Validity — Compensation for 

acquisition for value on some prior date anterior to 
acqnisition— Provision ultra vires Art. 31. 

The pri wisions which require the Land Acquisition 
Otficer and the Court to assess compensation of the 
land compulsorily acquired only on the market value 
of the land of April: 28, 1947; together with the value 
of agricultural improvements on the land commenced, 

made or eEec ed after that date, and before the date 
of the publication of the notiication under S. 4 (1), 
without taking into consideration the value of non- 
agricultural improvements made after that date, must 
regarded as invalid— Fixation of compensation for 
compulsorv acquisition of lands notiGed many years 
after the date, on the market value prevailing on the 
date on which lignite was discovered in those areas is 
wholly arbitrary and inconsistent with the letter and 
spirit of Art. 31 (2) as it stood before it was amended 
by the Constitution (Fourth Amendment) Act, 1356. 
If the owner is by a constitutional guarantee protected 
against expropriation of his property otherwise than 
for a just monetary equivalent it would be impossible 
to hold that a law which authorises acquisition of 
land not for its true value, but for value frozen on 
some date anterior to the acquisition, on the assump- 
tion that all appreciation in its value since that date 
is attributable to purposes for which the State may 
use the land at some future date, mu‘t be regarded 
as infringing the fundamental right. The right which 
Is guaranteer is undoubtedly iherightto a just in- 
demniGcation for loss, and appreciation in the market 
value of the land because of the proposed acquisition 
may in assessing compensation be ignored. Even the 
Land Aquisition \ct provides for assessment of com- 
pensation on the basis of market value of the land 
not on the date on which interest of the owner of the 
land is extinguished under S. 16, but on the basis of 
market value prevailing on the date on which the 
notiGcatioo under S. 4 (•) i^ issued. Any principle for 
determination of comi>ensation denying to the owner 
all increments in value of between a fixed date and 
the date of issue of the notification under S. 4 (1), 
must p’-ima facie, be regarded as denying to him the 
true equivalent of the land which is expropriated 
and it is for the State to show that fixation of compensa- 
tion on the ma ket value on an anterior date does not 
amount to a violation of the constitutional guarantee. 
The statement of objects and reasons for the Act clearly 
discloses that initially mimne operations were started 
by the Government on a small area Assuming that in 
appropriate cases, fixation of a date anterior to the 


publication of the notification under S. 4 (1) for 
ascertainment of market value of the land to be 
acquired, may not always be regarded as a violation 
of the constitutional guarantee, in the absence of 
evidence that compensation assessed on the basis of 
market value on such anterior date, awards to the 
expropriated owner a just monetary value of his pro- 
perty at the date on which his interest is extinguished, 
the provisions of the Act arbitrarily fixing compensa- 
tion based on the market value at a date many years 
before the notification under S. 4 (1) was issued, 
cannot be regarded as valid. To deny to the owner of 
the land compensation at rates which justly indemnify 
him for his Joss by awarding him compensation at 
rates prevailing ten years before the date on which 
the notification under S. 4 (1) was issued amounts in 
the circumstances to a flagrant infringement of the 
fundamental right of the owner of the land under 
Art. 31 (2) as it stood when the Act was enacted. 
State of Madras v. Namasivaya Mudaliar, (1965) 2 
AndhWR(SC) 82: (1965) 2 Mad L J (S C) 82 i 
(1965) 2 SCJ563:(1964) 6SCR*936i AIR 1965 

5 C 190 (192, 193, 194) (Prs 4, 5, 6). 

• Art. 3 1 (2) (as it stood before the 4th Amend. 

ment)— Bhopal Reclamation 6c Developmert of Lands 
(Eradication of Kans) Act ( 13 of 1954), Ss, 4 (1) and 

6 (1) (b) -Provisions are violative of Art. 31 (2)— There 
is ‘taking of possession* by State and no provision for 
payment of compensation. See Bhopal Reclamation 
and Development of Lands (Eradication of Kans) Act 
(13 of 1954), S. 4 ( 1). AIR 1965 S C 124- 

• Art. 31 (before Constitution Fourth Amend- 
ment Act) — Scope —‘Void’ — Meaning -Post-Constitu- 
tion law not providing for payment of compensation 
and thus violating Art. 31 (2) — Point of time at which 
its constitutionality has to be judged — Doctrine of 
eclipse— Applicability — Doctrine does not apply to 
Post-Constitution legislation — Such legislation does 
not revive on amendment of Constitution— U. P. Land 
Tenures (Regulation of Transfers) Act (15 of 1962). 
Held. void. See Ibid, Preamble. AIR 1963 S C 1019. 

• —Art. 31 (2)-Validi(y of Cl. 25, Rajasthan Food- 
grains Control Order, 1949 — Clause,^leaves the fixation 
of compensation entirely to the discretion of executive 
authority to fix any compensation it likes— It offends 
Art. 31 (2). See Rajasthan Foodgrains Control Order 
(1949), Cl. 25. AIR 1954 S C 307. 

• \rt. 31— Sholapur Spinning and Weaving Com- 

pany (Emergency Provisions) Ordinance o^nds 
Art. 31. as it authorises deprivation of property 
without compensation. See Sholapur Spinning ana 
Weaving Company (Emergency Provisions) Ordinance 
(2 of 1950). AIR 1954 S C 119. 

Art. 31(2) and(2-A)— Tenancy Laws— U. P. Con- 
solidation of Holdings Act, 1953 (4 of 1954), S. 14 (ee) 
— Validity — Words 'common utility’ in S. 14 (ee)— 
Meaning. 

The phrase 'common utility’ in cl. (ee) of S. 14 of 
the U. P. Consolidation of Holi ings Act was intended 
to mean 'public utility’ and not merely the utility of 
those tenure-holders who contributed their land for 
such purposes or even of the villagers merely. 

No compensation is paid to the tenure-holder and 
therefore cl. (ee) of S. 14 of the Act and the rules 
thereunder, under which a tenure-holder is deprived 
of .his land for public purposes are invalid as they 
contravene the provisions of Art 31. As the other 
provisions of the Act and the rules are severable, they 
are not necessarily struck down and are valid. 1956 
All W R (H C) 643: 1956 All L J 878 : AIR 1957 All 
297 (303, 305) (Pt F) (Prs 22, 33) (DB). 

—Art. 31 — Scope— Tenancy Laws — U. P. Consoli- 
dation of Holdings Act (8 of 1939), 14 (1) (««) 

Land taken away from tenure- holders without P^y* 
meat of compensation — First part of Cl. (ee) w 
invalid. 


CONSTITUTION OF INDIA (195< 

In so far as the U. P. Consolidation of Holdings 
Act znd the Rules made under it. authorise the taking 
t^y from the tenure>holders of land for purposes 
of common utility or public purposes without jjay- 
inent of compensation, they contravene the provisions 

I Constitution of India, as it stood when 

cl. (ee) of S. 14 (1) of the said Act was enacted. 1956 
All L I 924 • 1956 All W R (HC) 864 : AIR 1957 All 
153 (lo4, 155) (Ft A) (Prs 3. 11) (DB). 

■"“Art. 31 — Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (20 of 1948), S. 20. Proviso 2 

Rights created after 1st July 1945 are voidable 
without paying compensation - (Contract Act (1872), 
h. 2 (i))— Interpretation of Statutes— Proviso) — (Civil 
P. C. (1908), Preamble)— (Interpretation of Statutes — 
See Tenancy Law-Madras Estate (Abolition 
and Conversion into Ryotwari) Act (26 of 1948), 
S. 20. Proviso 2. AIR 1958 Andh Pra 522. 

“—Arts, 31 and 13 (2) —Abolition of cash grants 
without compensation held void —Subsequent amend- 
ment of Art. 31 — Effe'^t of — (Hyderabad (Abolition 
of Cash Grants) Act (33 of 1952), S. 3 (2) (b)) -(Con- 
stitution (Fourth Amendment) Act (1955). S. 2). 

Expropriation of properties of all kinds has under 
the Constitution been made subject to the payment of 
compensation, and it is immaterial whether the pro- 
perty be moveable or immovable. AIK 1955 Hyd 44; 
AIR 1954 SC 92 and AIR 1954 S C 119, Rel. on. 
oub-section (2) (b) added by Hyderabad Act 23 of 

1954 to S. 3 of the Hyderabad Act 33 of 1952, pro- 
vides for abolishing cash grants mentioned io Part C 
of the Schedule without providing for compensation 
to the grant holders. Section 3 (2) (b), therefore, 
contravened the provisions of Art. 31. as it stood 
before the Constitution (Fourth Amendment) Act of 
1955. It was, therefore, void under Art. 13 (2). 

Section 3 (2) (b). Hyderabad (\bolition of Cash 
Crants) Act, is not revived because the bar was remov- 
™ J^oder the Constitution (Fourth Amendment) Act, 

X Jod* 

In S. 3 (2) words 'and part C’ make the direction of 
.stoppage from a particular date contained in the 

sub-section applicable to these grants. These words 
alone are of no constitutional validity. Their invali- 
dity does not affect the other provisions of the 
sub-s. (2) of S. 3, which would be valid and legally 
operative. AIR 1957 Pat 44, Dissented from. ILR 
(1959) Andh Pra 1089: (1957) 2 Andh W R 324 i 
19^7 Andh L T 903 : AIR 1957 Andh Pra 1034 
(1037, 1039) (Pt B) (Prs 12. 22) (DB). 

' Art. 31 — Requisitioning and Acquisition of Im- 
movable Property Act (33 of 1952), S. 8 (3) (b)- 
^nstitutional validity — Award of Compensation- 
Modes of assessment — Preference for lesser payment 
—Compensation not just— Section ultra vires Art. 31. 
(Before amendment of 1955). See Requisitioning and 
Acquisition of Immoveable Property Act (33 of 1952), 

S- 8 (3) (b). (’65) 67 Bom L R 85; 1965 Mah L J 271* 
AIR 1966 Bom 36 (DB). 

. Art. 31 (2) — Orissa Development of Industries, 
Irrigation, Agriculture, Capital Construction and 
Resettlement of Displaced Persons Land Acquisition 
Act (18 of 1948), S. 7 (1) (e), Proviso 1 — Proviso 
offends S. 299 (2) of Government of India Act as 
compensation provided is grossly inadequate and is 
invalid from its inception — Principles for deter- 
*“*J^*«g<^ornpensation— Principles laid down in A I R 

1955 Orissa 97 if applicable— Estimate of yield on 
b3sls of Hamid Settlement Report — Liability for pay^ 
ment of interest prior to date of filing of petition 
o ®''bitrator. See Government of India Act (1935), 

S. 299 (2). AIR 1961 Orissa 196 (DB). 

" Art, 3l (2), (6) — Of'ssa Development of lodus- 
tnes, Irrigation, Agriculture, Capital Construction 


I, Arts. iii. '6iA and 31B, Note 12 (b) 293 

and ResetHemeut of Displaced Persons (Land Acqui- 

vSy “ 

The Orissa Act 18 of 1948 comes within the 
language of Cl. (0) of Art. 31 as the first proviso to 
7 (1) (e) ot the Act was enacted not more than 18 
months beforedhe commencement of the Constitution. 
1 he Act did not receive the certificate of the Presi- 
dent as contemplated under Cl. (0). The fixation at 
the rate prevailing in the year 1939 with an addi- 
tion ol fifty per cent, is manifestly an arbitrary one 
and can never be taken to be a fair, just and equivalent 
price or the land which may be acquired at any time, 
compensation must always necessarily mean “a just, 

reasonable and equivalent price" of the land 
acquired. 

Far from conforniing to the above standard the 
principles laid down by the State Legislature entitled 
ttie Covernment to acquire lands at a merely nominal 
value. Hence the first proviso to S. 1 (e) of the Act is 
ultra vires as contravening Art. 31 (2) of the Consti- 
tution. 1 he compensation therefore is to be fixed on 
the principles laid down under S. 23, Land Acquisi- 
tion Act of i8J4, that is to say, according to the 
market value of the acquired land on the date of 
acquisition Am 1954 S C 170 Foil. I L R (1956) Cut 

k 'I 99) (Pt A) (Prs 3. 4. 

0, 0, 4) (Dn). 

—Art. 31 (2)-Bihar Act (2 of 1948)-Is ultra vire.s 
as provisions with regard to compensation cannot bo 
regarded as true compliance of S. 299 of C;overnment 
of India Act, 1935. S?e Ranchi District Aboriginal 
in Agricultural Lands Restoration Act (2 of 

AIR 1958 •pat‘“5^9 flZt 

East Punjab Holdings (Consolidation 

and I revention of l-iagmentation) Act (50 of 1948) 

Section 18 (c) — Taking possession of laud with- 

out payment of compensation is unconstitutional 

^'I‘'ib)istrative convenience and 
constitutional mandates — Courts bound to uphold 

PunVjh Tenancy Laws- East 

Punjab Holdings (Consolidation and Prevention of 

Punfm ^ 

-T; Displaced Persons 

(Land Acquisition) Act (60 ol 1948), S 7 (E) Provisos 

— the provisos whittle down the amount of fair 

com^nsation due to the owner and the provisions of 

Art. 31 have been violated. AIR 1955 Punj 55 (DB). 

—Art 31 (2) — Rajasthan Tenancy .\ct (3 of 1955), 
bs 15, — Acquisition of khatedari rights under 

Subsequent enactment of S. IS-A, taking away 

15 7 compensation - 

b. 15. A offends Art. 31 (2). ILR Hq62) Rni onn . 

le k 

12 (c). Miscellaneous. 

■—Art. 31-Unit of acquisition is mahal — Minus 
assets cannot be adjusted against compensation pay- 
able in respect of other estate of same person. sL 
Tenancy U. P. /amindari .\bolition and Land 

Reforms Act (1 of 19ol), S. 4. ILR (1959) 2 All 671. 

—Art. 31 12) -Premature cancellation of permits of 

Quaere: Whether with re^irfi • 

oAhe' B?mba « V'^^’Pensation'under 

AIR 1955 Bom 28 (33) (Pt D) (p; 127. 
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Art. 3l — Applicability — Petitioner alleging that 
Oriental Gas Company Act (15 of 1960). violated 
Art. 31 inasmuch as no compensation was paid to him 
“Held that the petitioner's right under the contract 
with the Company was not touched and therefore the 
petitioner was not entitled to any compensation. 

65 Cal W N 545 : AIR 1961 Cal 267 (284) (Pt H) 
(Pr 41). 

[Reversed on another point in AIR 1902 S C 1044.] 

Art. 31 (2) — West Bengal Land Development 
and Planning Act (21 of 1948) - Validity— West 
Bengal Land Development and Planning Act (21 of 
1 948) • 

Although Section 8, proviso (b) ol the Act has been 
held to be ultra vires, the proviso is severable from 
the other provisions of the Act and the rest of the 
Act therefore can stand as a valid piece of legislation. 
The expression “so far as may apply’* in Section 8 
makes it clear that the provisions as to compensation 
are applicable to acquisition under the Act. Now that 
the proviso (b) to section 8 is out of the way, there is 
no difficulty in getting compensation under the general 
provisions of the Land .Acquisition Act. AIR 1951 Cal 

111, Rel. on. 89 Cal L J 301: AIR 1952 Cal 679 (682, 
683) (Pt II) (Prs 7, 8). 


Art. 31 (2)— Land Acquisition Act (1874), S. 6- 

Acquisition proceedings taken after I4th May, 1954 
—Procedure under Act not followed— Art. 31 (2) is 
contravene!. 

It is only after a proper award is made under the 
Land Acquisition Act and possession is taken that the 
title vests in the Government. But when the owner of 
land had acquired his fundamental lights under the 
Constitution as early as 14th May, 1954 and all pro- 
ceedings under the Land Acquisition Act taken there- 
after which specify the principles as well as the pro- 
visiocs which prescribe the manner in which com- 
peosation is to be determined and given appear to 
have been violated, the owner's right under Art. 31 
(2) must be held to have been infringed. AIR 1960 
J & K 78 (80) (PI C) (Pr 12) (DB). 

Art. 31— Acquisition without compensation -The 

principle of compensation cannot be invoked in 
support of the contention that what is not compen- 
sated for is not acquired by Government. 1959 Mad 
W N 688 ; 72 Mad L W 770 : (1960) 1 Mad L J 276. 

Art. 31 (2) — Houses and Rents — Madras Build- 
ings (Lease and Rent) Control Act (25 of 1949), S. 3 
(8) (as amended by Madras Act. 8 of J951)-renant’s 
possession under void lease — Right to compensate. 
See Houses and Rents —Madras Buildings (Lease and 
Rent) Control Act (25 of 1949), S. 3 (8). AIR 1953 
Mad 257. 

.Art. 31 — Taking property of -subject during war 

— Payment ot compensation — Government has no 
power during war to take the property of a subject 
for administrative purposes witliout paying compen- 
sation. See Government of India Act (1935), S. 299. 
AIR 1956 Manipur 4. 

Art. 31 (1)— Lease for carrying on teak operation 

in forest— Termination of lease— Deprivation of pro- 
perty without compensation — Infringement of funda- 
mental rights — Issue ol writ of manaamus— No other 
remedy open. See Constitution of India Art 19 (1) (f). 
AIB IQ.'^S Manipur 49 (54, 55, 5G) (Pt A) (Prs 17, 18 
19. 20, 26, 27). 

• Alt. 3' (2) — Acquisition of propertv—Payment 

of compensation. 

If a person has on account of (he effiux of time 
acquired title by adverse possession to a property 
which wis Qt one time a public property that pro- 
perty cannot ht taken by the State even accorcliog to 


the continental doctrine of eminent domain subse- 
quently adapted in America, without payment of 
compensation. AIR 1952 S C 252. Foil. BriJ Bhukan 
V. S. D. O. Siwan, 1954 B L J R .513 : ILR 33 Pal 
690 : AIR 1955 Pat 1 (11) (Pt B) (Pr 6) (SB). 

13. ‘'Property.” 

• (l)(f) — Shri Jagannath 
Temple Act, 1954 (Orissa Act 11 of 1955). S. 6 — Act 

IS not unconstitutional on the ground that it takes 
away the sole management of the Temple which was 
vested in the Raja of Puri and his ancestors — Held, 
that the right of Superintendence was not property in 
the case for it carried no beneficial enjoyment of any 
property with it and that that right had not been 
acquired by the State which Art. 31 (21 requires. See 

Ten pie Act, 1954 (Orissa Act 11 of 
195 d), S. e. AIR 1964 S C 1501. 

• —Arts. 31 (2), 14, 19 (1) (f). 25 (1) and 26 
Legislature taking over secular affairs of religi- 
ous institution"— Validity of Nathdwara Temple Act 

Act does not contravene Articles — Provisions of 
the Act except first part of S. 30 (2) (a) are valid- 
Ihe right to have the custody of the property such 
as the cu^odian has, or the right to manage the pro- 
perty such as the Manager possesses or the right to 
administer the trust property for the benefit of the 
beneficiary which the trustee can do, cannot be r^ 
prded as a right to property under Art. 19 (1) (f) and 
lor the same reason, it does not constitute property 

Rajasthan Nathdwara Temple 
Act (lo of 1959), S. 2(vii), AIR 1962 Raj 190, Reversed 
in part. AIR 1963 S C 1638. 

• ’Art. 31 (2) — It is only a person who has some 
interest in property that can complain that the im- 
pugned legislation invades that right under Art. 19 
(i) (f) or Art. 5 L (2) and if it is abandoned property, 
ex hypothesi theie is no one who has any interest in 

Bombay Labour Welfare Fund Act (40 of 
19 o3). S. 3 (1). AIR 1958 S C 328. 

(2)— Rights of quasi-permanent 
allottee do not constitute property within Article— 
See Ibid, Art. 19 (1) (f). aIR 1957 S C 599. 

® “Art. 31 Property — Right to use public high- 
way for trade — Nature of -(Lasements Act (1882), 

S. 4). 

The right to use a public highway for purposes of 
trade is not in the nature of an easement and as such 
cannot be reckoned as property in law. Saghir Ahmad 
v State of U.P. 1954 SCJ 819:(19’4)2 Mad L J 
022 I 1954 S C A 1218 : 1955 AH W R 23 i 68 Mad 
1955 AH L J 38: 1955 SCR 767: AIR 
19 d 4 S C 728 (733) (Pt A) (Pr 7). 


• Art. 31 — ‘Property’, meaning of. 

The n ills, machiniries, slock, etc., of the respon- 
dent company are 'praperty' within the meaning of 
Arts. 19 and 31. A contract or agreement which a 
person may ha^e with the company and which may 
be cancelled by the directors in exercise of powers 
under the Sholapur Spinning and Weaving Company 
(Emergency Provisions) Ordinance (2 of 1950) will 
undoubtedly be ‘property’ within the meaning of the 
two Articles. 

The rights of the shareholders, e. g., the right of 
voting, the right to elect directors and the right to 
apply for the winding up of the company are no 
dcubt valuable rights hut it is doubtful if any of 
these rights can be called ‘property’’ within the 
meaning of Art. 31 (2) for, by itself and apart from 
the shares, none of them can be acquired or disposed. 

Property includes ‘any interest' in 'any commercial 
or industrial undertaking’. It also includes any 
interest in ‘any company owning* any interest in any 
commercial or industrial undeitaking. 
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The word ;property’ used in the Article must be 
oonstroed in the widest sense as connoting a bundle 
ot nghts exercisable by the owner in respect thereof 
ana embracing within its purview both corporeal and 
incorporeal rights. The word ‘property* is not deSned 
in tlie Constitution and there is no good reason to 
restrictits meaning- Dwarkadas Shrinivas v- Shola^ 

and Weaving Co., Ltd. 1954 S C J 175i 
<1954) 1 MadLJ 355:67 Mad L W 176 : (1954) 

inr. S C A 132 * 56 Bom L R 681: 

1954 SC 119(135.136,138, 
139) (Pt E) (Prs 48, 50, 59, 78). 

® --Art. 31 (2)— Acquisition of proprietary rights 
^part from land -(Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act, 1950 (I of 1951)). 

open to Government to acquire the whole of 
the rights of an owner or a part of that right. Lease- 
and other similar rights can always t)e acquired 
ani if a person owns the totality ol rights, it is not 
necessary to acquire the whole interest of that person 
it it IS not needed for pjblic purposes — State cm 
acquire proprietary rights in land and leave bhumi- 
oan rights with landlord. Per Mahajan J. State of 
IJihar v. Kameshwar Singh, 1952 SCI 427 : I L R 
31 Pat 565 : 1952 SCR 889 i 1953 S C A 53 : 65 

Mad LW 527: AIR 1952 SC 252 (313) (Pt /I) 
(Pr 218). 

• |Art, 31— Property — Meaning — Right to “pro- 

If infringed by the Sholapur Spinning and 
Weaving Co. (Emergency Provisions) \ct ('li -of 
19.>0). See Ibid, Art. 14. AIR 1951 SC 41. 

Art, 3 1 — 'Property' — Cash grants held 'pro- 
perty.* 

The word ‘property’ occurring in Art. 31 is not 
confined to immovable property, and the elements 
■of hereditability and enjoyment of the benefit without 
any rendition of services are sufficient insignia of 
property to invest the cash grants with tlie charac. 
teristic of property as used in that Article. Restriction 
against alienation cannot be sufficient to exclude the 
grants from being property. 

Held, that all the grants covered by the Writ 
Petitions were properties. AIR 1955 Ilyd 41, Foil.; 
AIR 1954 SC 728, Rel. on. ILR(1959) Andh Pra 
1089 : ( 1957) 2 Andh W R 324 i 1957 Andh L T 903: 
AIR 1957 Andh Pra 1034 (1030, 1037) (IH A) (Pr 10) 

a)B). 

• Arts. 31 (2) and 19 (1) (f)— Right to enjoy land 

held free of land revenue whether is ‘property’. 

Per Ram La'ihaya and Deka, JJ. — Enjoyment of a 
landed property without paying land revenue does 
not amount to a property in the eye of law. 

Per Sarjoo Prosad, C. J. (Contra): — The word pro- 
perty as used in .Arts. 19 (1) (f) and 31 (2) of the Con- 
stitution includes generally speaking, the intere-st to 
hold land free from payment of revenue. The fact 
that by virtue of the transfers the petitioner’s ances- 
tors acquired a right to hold the estates free from 
payment of the Government reveaue for ever con- 
stitutes an important attribute of ownership and is a 
propsrty right. Girijananda v. State of .Assam, AIR 
1956 Assam 33 (37.45,49) (Pt B) (Prs 8. 41,53) 

® Art. 31 (2)— Incidents of ownership — .\ppli- 

cability of Art. 31 (2). 

Per Ram Labhaya, J. — The right of ownership i.s 
^sentially heritable. It survives its owner for the 
''.ime being. It is not extinguished by death. It follows 
that tlu right of ownership in a material thing should 
general, permanent, heritable and transferable, 
^ne Owner shoul 1 have the right to ccnceivable uses 
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of it. The rights in land or property, namely, incorpo- 
real rights, should possess all the attributes of pro- 
perty before they can attract the application of 
Art. 31 (2). They have to be capable of possession or 
acouisition, otherwise Art. 31 (2) cannot apply. The 
right in property to which Art. 31 (2) of the Constitu- 
tion or S. 299, Government of India Act, 1935, may 
be applied should possess all the attributes of pro- 
prietary rights incorporeal properly. AIR 1951 S C 
4L AIR 1954 SC 119; AIR 1954 SC 282 and AIR 
19ol Bom 80, Rel. on. Girijananda v. State of Assam, 
AIR 1956 Assam 33 (45) (Pt I) (Pr 40) (SB). 

j (D — Property — Right to hold and possess 

land is itself the property of the occupant— Depriva- 
tion of right, by ultra vires order under S. 38, Bhopal 
Land Reveaue Act is hit by Art. 31 (l)-(Bhopal Land 
Revenue Act (4 of 1932), S. 38). AIR 1955 N V C 
(Bliopal) 1784. 

*- Art. 31 — Land Acquisition Act (1894), S. 23 — 

i roperty' - Statutory right to receive an additional 
solatium on compulsory acqui.sition cannot be re- 
garded as a right to property. See (Government of 
India Act (1935) S. 299. AIR 1960 Bom 35 (DB). 

-—.Vrt. 31— Berar Patels and Pitwaris Law (1900), 

of Walandari Patels and 
** property — See Ibid, Art. 19 (1) (I), AIR 
1958 Bom 300 (DB). 

~ Alts. 31, 363 — Hyderabad (Abolition of Cash 
Grants) Act (33 of 1952), S. 3 (1) - Validity - 
t^Vj^rabid (Abolition of Cash Grants) Act (33 of 

lJo2/, S. 3 (!)•] 

rusums mentioned 'in the schedule to the 
I Ivderabad Act were Cro-A n Grants, and they were 
.sul)ject to resumption at the pleasure of the Crown. 

It the Crown prerogatives disappeared with the intro- 
duction of the Constitution the right to resume the 
cash grants disappeared with them. The eirlier rule 
which governed the resumption of the grants and 
which \vas' closely associated with the personal prero- 
of the Nizam is no longer available to the State 
aid as the 'rusums’ constitute ‘property’ within the 
meaning of .‘^t. 31 of !he Constitution their resump- 
y ^ btate must l>e held to be unwarranted. 

A I R 1934 S C 447, Foil. ILR (1955) Hvd 269 : AIR 
19 d 5 Ilyd 44 (46. 47) (Pt A) (Prs 8, 9) (DB). 

~~Art. 31, Sch. 7, List II, Item 42 — Hyderabad 
(Abolition of Cash Grants) Act (.33 of 1952), S. 3 (1) — 
Validity — [Hyderabad (Abolition of Cash Grants) 

Act (33 of 1952), S. 3 (1).] 

The word 'property' occurring in Art. 31 is not con- 
lined loimmovable property and resumption of land as 
well as cash grants without compei^sation would be 
equallv hit by it. Expropriation of properties of all 
kinds has under the Constitution been made subject 
to ihe payment of compensation and it is immaterial 
whether the property is movable or immovable. The 
mere disability to get redress from a Court of Law 

justify excludicgcash grants from 
the ambit of property* The elements of hereditabi- 
ity and enjoyment ot the benefit without any reodi- 
tion of services is sufficient insignia of property to in- 
vest the cash grants with the characteristics of ‘pro- 

pert> as used in Art. 31. The fact thatihe impugned 

I o P^’erciso of powers under Item 42 of 

List 2 ot the Seventh Schedule is immaterial as the 
legislative competency under Item 42 is of course 
subject to guarantee contained in Part 3 of the Consti- 
tutiorj and the deprivation of property mu.st, there- 

u. ,‘y «> ai": ‘IS. 
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^Commutation) Regulation 
(25 of 1359.F). S. 4 (l) (c) (2) -Validity. 

The Jagirdars of the Hyderabad State had during 

their lives rights of managing their estates, enioying 

the incomes from the re /enue, cess and excise duties 

arising therefrom and other important privileges 
which conferred considerable monetary beneSts on 
them. Had it not been for the fact that the impugned 
pro^sions of the two Regulations were passed prior 
to the inauguration of the Constitution it is clear that 
tnese rights would have been covered by the word 

*<Pr no CoDstitution. AIR 1954 

IS SkKCMP,' H’”' 

—Art. 31-States Reorganisation .\ct (1956), S. 91(a) 
IT •? Sfan) by Travancore State continued by 
United State of Travancore Cochin-Crant not repu- 
diated by successive states till Constitution came into 

Constitution coming: into force this 
right became a right to property, and entitled to pro- 
tection under Ait. 31 ( l)-Kerala State held was bound 

c Qw ^ Reorganisation Act (1956), 

S. 91 (a). 1960 Ker L J 1461. 

* T 31, 19 and 223— ‘‘Property’' — Payments 
made to irregular forces (Shilcdars etc.) by Scindias, 

- Nature ot payment -Government 
ot Madhya Bharat can stop these payments — No in- 
fringement of iundamental right -No writ can issue 
(Interpretation of Statutes- Orders having force of 

administrative orders — Distinction) 
(Civil P. C. (1908), preamble). 

Held, after considering the scheme of the Shiledari 
Service (Irregular forces of the Scindia State), and the 
Orders of the Maharaja of Scindia, namely “Kalam- 

c . Behede Shiledari. 

Smt. 1^9 (1912 A. D.) and the subsequent similar 
Kalambandiof Smt. 19^1 (1934 A. O.) issued by the 
last ruler, and the Notification, dated 31 3-1929 issued 
by Army Head Quarters, in pursuance of the resclu- 
tionbytho Council of Regency, that the payments 
made to the bhiledars were made for service only and 
they were no hereditary grants as such. The mere 
hereditary character exhibited in the enlistment of the 
new cadets could not mean that it was property be- 
longing to*- the particular Shiledar of Ekkan. Provi- 
sion for payment of the maintenance allowance to 
widow or minor children of the deceased Shiledar 

did not necessarily mean that there was any proprie- 
tary interest in the deceased Shiledar as regards the 
pyments which he used to receive. This could only 
TO regarded as compassionate allowance. Consequently 
the payments made to these Shiledars did not consti- 
tute property belonging to them whether the same be, 
as Bachat holders, head quarters Shiledars or Ekkans. 
The provisions in the two kalambandi were in the 
nature of reorgaoization schemes of administrative 
nature and did not involve conferment of or recogni- 

u right. These payments could not 

also be classed as hereditary grants burdened with 
services. The stoppage of these payments or some of 
them bv the executive order did not invol ve infringe, 
meat of their fundamental right and the Head Quar- 
ters Shiledars, the Shiledars and Ekkans were not 
ontitl^ to seek redress through any of the writs 
provid^ for by Art. 226 of the Constitution. 

which may usefully be adopted 
D 1 between orders and rules made by a 

Ruler of a State in his capacity as the supreme execu- 
tive authority from those made in his capacity as the 
su^eme legislative authority is to see whether the 
order or rule was enforceable in a Court of law Ity the 
person or persons affected thereby and whether the 
construcUon or interpretation of the rule or order was 
a letter for the Court or for the administrative or exe- 
cutive authorities. If the rule is not enforceable in 


^urt of law and if its construction is a matter for 
the administrative authority and not for the Court- 
then clearly the rule cannot be called a statute or a 

rule having the force of a statute. 

^ The Kalambandi of 1991 was not a statute accord- 
\9 law-making machinery or custom of 

Cwahor State and according to the forms and solem- 
mties retired in that State for authorisation of a 
Statute. There is nothing in the Kalambandi to lend 
any colour to the suggestion that the Kalambandi con- 
terred on Shiledars or their heirs a right enforceable^ 
in a Court of law, with regard to their appointment 
or their conditions of Shiledari service. Madbaorao 
Ramrao v. State of Madhya Bharat, ILR (1954) Madh 

^ 257 (260, 26], 262) (Ft B) 

(Prs 36 , 38, 39 , 42 . 45 ) (FB). 

[Reversed in A I R 1961 S C 298,] 

TATm Property — Cash grants by Rulers of 
erstwhile Princely State are propeity within the mea- 

oin® M P L J 549 ; 1961 Jab L J 

= air 1962 Madh Pra 257 (261J 

(Pt C) (Pr 19) (DB). 

[Reversed on another point in A I R 1986 S C 704.J, 
Arts. 31 and 19 — Right to vote is not property’ — 
Amendment of S. IS of C. P. and Berar Municii>ali- 
ti^ Act by M. P. Act 14 of 1958 is not ultra vires — 
(Municjpahties — C P. and Berar Municipalities Ac^ 

c J amended by Act 14 of 1958), S. 18). 
See Ibid, Art. 19. AIR 1959 Madh Pra 353. 

™ Art. ol (1) — Right to property — Infringement — 
Hereditary Managing agency rights — Nature of — 

called “property”. See Ibid, Art. 19{l}(f). 
AIR 1957 Mad 309 (DBj. 

m 19 — Madras Aliyasanthana Act 

^ 35 — Partition of Kutumba property 

— Ejaman's right— S. 35 does not violate Art* 31 — 
Right to manage Kutumba property is not property 
within the meaning of Art. 19 or Art. 31. 

The termination of the ejaman^s right to manage* 
lamily pio{«rly belonging to an Aliyasanthana 
Kutumba and to regulate its internal economy by 
the provision for the disruption of the family by 
a demand for partition as enacted in S. 35, Madras 
Aliyasa^hana Act is not in violation of Art. 31 (2) 
ot the Constitution. And further the right of the 

ejaman to manage the family propeity is not a right* 
to properly within the meaning either of Art. 19 or 
Art. 31 of the Constitution. ILR (1956) Mad 785 t 
AIR 195G Mad 642 (656) (Pt L) (Pr 52) (DB). 

^Arls. 31 and. 19 — Madras Aliy^^unthana Act 


(9 of 1949), S. 36-Validity. 

Neither the termination of the managership, noi 
the provision for the mode of division prescribed by 
S. 36, Madras Aliyasanthana Act is in violation of 
Arts. 19 and 31 of the Constitution. ILR (1956) Mad 
785 : AIR 1956 Mad 642 (656) (Pt M) (Pr 53) (DB). 

Art. 31 (1) — “Properly" as used in Art. 31 con- 
notes the totalitv of rights which ownership connotes* 
(obiter). AIR 1951 S C 41, Bel. on. 64 .Mad L W 85U 
(1951) 2 F j B 229 I 1951-2 Mad LJ 382 : AIR 1951 
Mad 974 (977) (PI F)(Pr 10) (DB). 

Art. 31 — Manipur Slate Hill Peoples Regulation- 

(1947), Sections 60 to 64— Validity. 

Sections CO to 64 of the Manipur State Hill Peoples 
Regulation, 1947, indicate that ownership of land 
and right to cultivation are recognized in the Hill 
villages of the Union territory of Manipur, This 
ownership in land has been recognized by the 
Government. This is true in respect of land in the 
Lambui village in the Ukhrul sub-division of Mani- 
pur. Hence the Government cannot claim that the 
a villagers are in possession of the land only during 
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the pleasure of the Government. Such rights in land 
amount to "prope^" within the meaning of Art. 31 
oi the institution and the Government cannot 
oeprive the villagers of their rights in the property 
in question save by authority of law. 

- Government desires to take over the land 

tor a public purpose, namely, the construction of a 
motorable road, such taking over of land admittedly 
in the possession of the villagers has to be treated as 
compulsory acquisition. It follows that except by 
lollowing the procedure laid down in the Land 

Act, the Government have no authority 
to deprive the villagers of their land by making an 

ei-gratia payment. AIR 1961 Manipur 31 (33. 34) 
(Prs 8 , 9). 
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“—Art. 31 (1) — Mysore Villge Offices Abolition Act 
04 of 1961), S. 2 (1) (n) — Act does not contravene 
'^*Jslitution of India — Abolition of village offices, is 
^jonipetence of State Legislature. The abo- 
lished village offices are not ‘property’ and no funda- 
^Ight to hold them is claimable under Art. 19 
(1) (I) of the Constitution. So, the .\ct does not also 
invade anv fundamental right created by Art. 31(1) 

Constitution. See Mysore Village 
Offices Abolition Act (14 of 1961), S. 2a)in). AIR 
1964 Mys84(DB). 


Z Reading els, 22 and 23 (1) of the Land 

I enure Order together, it is apparent that the right 

intended to bo conferred was not an unqualiBed one 
but a qualiBed one. The elfect of tlie Constitution 
is not to enlarge a pronrietary right or any orher 
right in property or in a nolding of a citizen before 
the commencement of the Constitution. Where the 
right itself is of a limited character, it would remain 
.so despite the coming into force of the Constitution. 
1953 Nag L J 44 I ILR (1952) Nag 808 : AIH 1953 
Nag 51 (55) (Pt E) (Pr 17) (UB). 


“—Art. 31— Sri Jagannath Temple Act 1954 (11 of 
1955), S. 1 — Validity of Act — Rights of Raj'a of Puri 
Right as Adya Sebak and of Superintendence — 
Distinction — Latter rights not property — Act does 
not offend Arts. 19 (1) (f; and 31(2). See Sri Jagan- 

nath Temple Act (11 of 1955), S. 1. AIR 1959 
Orissa 5. 


Art. 31 (2) — 'Property* — Life membership of 
the Senate of a University is not ‘property* within 
the Article — Amendment of S. 17 (ii) of Bihar Act 
14 of I960 by S. 12 (ii) of Bihar Act 2 of 1963 is 
not unconstitutional and invalid. 

The Office of Life membership of the Senate of a 
University does not come within the conception of 
‘property^ under Art. 31. Though the said office 
carries with it certain powers and duties and superin- 
tendence Over the affairs of the University, there is 

"r right of property with the office 

of life membership of the Senate. The property of 
the University is vested in the University which is a 
corporate body though the members of the Senate 
have the entire management and superintendence 
over it. But the mere right of management of the 
affairs cannot bo said to lie 'property' within Art. 
31(2). Consequently the amendment made by Sec. 
12 (ii) of the Bihar Act (2 of 1962) to S. 17 (ii) of the 
Bihar Act (14 of 1962) is not ultra vires and unconsti- 
tutional. AIR 1954 SC 119 and AIR 1957 Pat 617, 

Rel. on. 1964 B L J R 10 : AIR 1963 Pal 373 (374, 
875) (Pr 3) (DB), 


may be entitled to so long as he is in service anc 
on terms as stated in the Superior Civil Service 
(Revision of Pay and Pension) Rules. 1957 B L J I 

mint, 


■Art. 31 (1) — Pension granted to a public servan 


- Art. 31 — ‘Property’ — Meaning of — ’Passage 
beneBt* provided to member of Indian Civil Service 
~ (T. P« Act ( 1882), Ss. 3 and 6 ) — (General Clauses 
Act (1897), S. 3 (26) and (36) ). 


on his retireir.ant is property within the meaning oi 
Art. 31(1) and he can only be deprived of it bs 
authority of law. ILR (1965) 2 Punj 1. 

Art. 31 Property — Aleaning of — Right to re* 


(Obiter). — Passage benefit is not property. It is at 
best a light which a member of Indian Civil Service 


cognition as a Ruler under Art. 366 (22) and th 

rights that accrue l>v i/irfuA r»f 


ngbts that accrue by virtue of such recognitiOD — 
Not rights to property within Art. 19 ( 1 ) (f) — Right< 
guaranteed by the Covenant of the United States ol 
of Rajasthan are merely political rights— Not Justi- 
ciable-Recognition as Ruler under Art. 366 (22) of a 
person who i.s not a legal heir to his predecessor — 
No iiifricgement of Arts. 19 (1) (f) and 31. See Ibid, 
Art. 19 (1) (I). air 1963 Punj 401. 


Arts. 31 (l)i 220, 311 — Grant of life disability 
pension to petitioner serving as clerk in Army, oij 
recommendation of mcciical board — Pension can- 
celled subsequently after many years as a result of 
lurtljer medical e.vaijjination->Right of petitioner to- 
relief against canccllution under Art. 226— Right to 
pension, if right of “property” within Art. 31. 

Held, on facts that (i) there had been a very serious- 
interierence A’ith and gravo violation of a right 
whi^h i^ust. in the context, be regarded as a property 
right within the meaning of Art. 31. 

The grant of a pension to the petitioner for life wa^^ 
given in accordance with rules and must be regarded 
as something to which the petitioner had a right. 

buch a right constituted 'propertv’ within the mean- 

ing ol .\rt. 31, which, according to the army instruc- 
tions as stood belore 28-7-1948. could not even be 
modihed. I he revised Army Instruction of 1950 did 
not apply to the case. There could, therefore be no 
escape from theconcIuMon that the petitioner had 
been deprived of his fundamental right under Art. 31 

in the most arbitrary manner and the petitioner be- 
came entitled to the protection of the right, under 

Art. 226. (1882) 21 Ch. U. 85 . Hel. on. (iTOeTti- 

tion under Art. 226 could not be dismissed on ground 
of delay. A 1 R 1959 S C 149. Foil, (iii) The peti- 
tioner s right of life pension had not merely been 
curtailed but abolished altogether by the fiat of the 
executive OoverDmeiit for which there was „o prime 
iacie justification and of which tlie petitioner was 
not even given a notice. The action of the e.\ecntive 
could not bo defended on the vague formula ofad- 

P C 248 and I R 
1960 Andh Pra 420. Rel. on. (1962) 2 Lab L J 611 , 

t’p ^ K i’unj 503 (504, 505) 

ilfS Z to Of 0| 4 )• 


—Art. 31 (D - -Property- - Right under lease to 
work mine on Government property does not consti- 
tuto property. See Ibid, Art. 19 (1) (g). \ I R 1953 . 
Punj 510 (DB). ^ 


Art. 31 (2) IToperty ' — Meaning of. 

The term “propertv” in Art. 31 (2) means “nro 

prietary rights in rem’^nd that being so, the be efit 


of a contract would not come wiihin Ihe'm^nrng of 
An r":. ( 2 ). 1952-22 


Cas (Insi 33 . ILR (1952) Pu^ ' ' .A I R 

Pun, 9 (10) (Pt Dj (Pr 36) (DR). • ‘ i « laoZ 


D ■ and 226— Notifications hv 

Raiasthan State withdrawing privileces cmVPfd u 

& t rr ^ 

Z.mindar-s right to manufacture liquor 
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consumption — Question, whether cessation of grant 
amounts to deprivation of properly, not possible to 
decide in writ application — Remedy of suit available 
7 " Fact that suit would be tried in High Court is 
unmaterial — Suit would not be barred by S, 73 (2) 
ot Rakisthan Excise Act — (Constitution of India. 
Art. 229 ~ Other remedy) [Rajasthan Excise Act (2 
of 1950), Ss. 1C (1) (g), 16 (2) and 73 (2)]. 

The Ruler of former Udaipur had allowed the 
petitioners who were the Jagirdars in the State of 
Udaipur, before its integration in Rajisthan. to manu- 
facture liquor for private and domestic consumption. 

I hey were also granted certain monetary compensa- 
tions in lieu of the privileges they had enjoyed from 
time immenorial in respect of manufacturing liquor 
iOr general consumption and sale, which privileges 
were withdrawn by the Ruler. Both amenities were 
granted under the executive orders. The.se privileges 
were granted only to the petitioners- jagirdars and 
not to all the jagirdars. These privileges rested on the 
pleasure of the Ruler and could be withdra^vn at any 
The so-called right, was not an incidence 
f * u considered to form part and parcel 

of the jagirdari tenure held and enjoyed by the 
petitioners. When the State was integrated into the 
present Rajasthan State, the Governmtnt of Rajasthan 
by executive notifications withdrew the privileges. 
It was contended on laehalf of the petitioners that in 
as the Rajasthan Excise Act by S 16 (1) (g) and 
<2) deprived the petitioners of their right to continue 
to distil liquor for their private or domestic consump- 
tion and of their ca^h grants it infringed a right of 
property of the petitioners and, therefore, iell within 

the mischief of Art. 31 of the Constitution and was 
therefore void and inoperative : 

^ Held, (i) that the so called right of private distilla- 
tion was not a right at all in any strict or legal sense 
oi the term but a privilege enjoyed during the good 
plcssurc of tho Ruler* In this vie Vi it was not neces* 
sary to consider in any greit detail tho further ques- 
tion whetlier it was a right of property. 

the property from which liquor 
might be distilled was concerned, there had been no 
taking away of it from the petitioners. It was only 
•the purpose of distillation to which these articles 
might be put which had been taken away. This pur- 
pose or privilege of distillation, was bv itself not 
property within the meaning of Ait. 31 of the Con- 
stitution. Even if it were conceded that such a right 
Mowed from or was appurtenant to the holding of 
their jagirs by the petitioners which, it was not, 
such a right would still be not a proprietary right 
but a personal right. In other words, it was a matter 
which pertained more to the status of the parties as 
C'agirdars than to their property as such. 

(iii) The so-called right to distil liquor in so far as 
vt might have any money value as claimed by the 
petitioners was based upon the indirect immunity 
trom taxation and could not be countenanced at all, 
as such an immunity could not be claimed in law and' 
would be hit by Art. 14 of the Constitution and 
come into conflict with the principle of equality and 
equal protection enshrined in that article. 

(iv) The privilege of private distillation allowed 
to the petitioners under the order of the Ruler of 
Udaipur was not a licence granted to the petitioners 
within the meaning of S. 16 of the Rajas:han Excise 
\ct, or such as would be preserv'ed under the saving 
S. 2 of that .Act. The ‘cheme of the Act did not and, 
•could not contemplate the gr.int of any permanent 
-icences such as w'ere claimed by the petitioners to 
have been granted to them by the Nfaharana of 
Udaipur. The privilege of private distillation of 
hquor or even the possession of any materials for the 
Ourpo.ses of manufacturing liquor by the petitioners 
was directly hit by S. 16 ot the Rajasthan Excise Act 


and could not be exercised or enjoyed after the com- 
mencement of the Act. 

(v) The cases of those jagirdars who were granted 
the privilege of not only manufacturing liquor for 
private and domestic consumption but also for gene- 
ral sale, md not stand on higher footing and could 
not be differentiated from the cases of those jagirdars 
who were granted the privilege of manufacturing 
liquor tor domestic and private consumption only. 
Ihe circumstance that these jagirdars made some 
money out of the exercise of such private distillation 
would not be sufficient to raise the privilege of private 
distillation in their case to the status of a right of 
property. In these circumstances it could not be said 
that the Act was illegal or inoperative in so far as it 
took away the income of these petitioners or of those 
who enjO)ed a like immunity. 

On the question of the deprivation of the peti- 
tioners cash grants, which were enjoyed by the peti- 
tioners but which were discontinued by the Rajasthan 
State : 


Held, that the question was beset with various con- 
siderations and that the arguments of the parties did 
not enable the Court to any definite findings on tho 
question whether it constituted infringement of funda- 
mental right or whether it was right to property and 
that in view of the fact that the petitioners had an 
alternative remedy by way of a suit which was in the 
circumslances of the case, equally convenient, bene- 
nciai and efficacious, it was not proper to give any 
finding on the arguments. A I R 1952 S C 12, Rel. on. 

further that in view of the fact that order of 
the Oovernmeat withdrawing the cash allowances 
was not passed in pursuance of the Rajasthan Excise 
Act but was an administrative order superseding a 
similar previous order, S. 73 (2) could not and ouAt 
not to operate as a bar to any suit which might be 
brought by the petitioners in this regard. Manohar 
bingh V. State of Raia.sthan, 19.55 Raj L VV 98 i ILR 

^ '91. 92, 95, 96) 

(Pt B) (Prs 16, 18, 19. 21, 22, 33, 34) (FB). 


Art. 31 Municipalities — Bambay District Muni- 
cipal Act (3 of 1901) (as adapted and appli^ to 
Saurashtra) S. 50 (2)-Notification No. 84 dated 29-8- 
1950 -Constitution of India, Arts. 19 and 31-Muni- 
cipslity farming out monopoly to take away hides to 
Jjardars—Monopoly, in so far as it purports to divest 
private ownership of carcases and vest it in Ijardars 
IS void 7 “ Notification No. 84 does not vest such 
ownership of hides in Municipality and cannot be 
assailed under Art. LO or 31. See Municipalities — 
Bombay District .Municipal Act (3 of 1901) tas adapted 
&nd applied to Saurashtra S. 50 (2). (1956) 9 Sau L R 


— ■■■Arts. 31. 226 — Right to property — Contractual 
rights and obligations — No right of property involved 
—Remedy open. AIR 1955 N U C (Trav-Co) 1384. 

Arts. 31, 226— Petitioner granted India- Pakistan 
pass-port by (»overninent of India — District Magis- 
trate illegally cancelling and seizing same — Cancella- 
tion conhrmed by.Covernment of India - Confirmation 
cannot make unauthorised action of District Magi.s- 
trate, an authorised one — Matter would be diilerent 
if District Magistrate had been delegated the authority 
of cancellatian-Confirination by Government of India 
had only cilect of .revocation ard impounding tho 
pass port — This right field could not be questioned, 
being one of the terms on which pass, port was issued 

— Even if pass. port was ‘property’ within meaning of 
Art. 31. the revocation and impounding would bo one 
by authority of law within meaning of Art. 31— 
(Granting and revoking and cancelling of pass-port 
was within discretion of Government of India — It 
was not a fundamental light to have pass-port issued 
— W rit would not therefore be granted against the 
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order of the District MaRistrate since it would not be 

^ Tripura 7 (12) (Ft B) 

--Art. 31 -- Right to salary already earned— The 
salary already earned by a Government servant is 
nis property, and a deduction not made in accord- 
ance with statutory rules infringes his fundamental 
ncht to property both under Arts. 19 and 51 and 
relietmustbe granted under Art. 220. AIR 1955 
A ind Pra 21 (24) (Ft B) (Pr 14). 

14. Property of Rulers of merged Stales. 

• — A'tS; 31. 226, 363 and 372 - Government of 
India Act (1933). S. 299 (1) - Act of State - Integra- 
tion of former Indian Slate - Rights in property 
oreated prior to integration Necessity of their recog- 
nilicn by new Sovereign — Right in forest created by 
Ruler of Indian State by Tharao — Right not recog- 
nised by Government after merger of State — Right 

cannot be enforced in municipal Court— Right held 

was not protected by S. 299 (1) of G. I. Act-Tharao 

« 4 1954 SC 447, Overruled 

and AIR 1961 Cuj 151. Reversed. 

Held on facts, (1) that the integration of Indian 

of India was an Act of 
^tate: U) that the Government of Bombay and the 
^emral Government could refuse to recognise the 

n e *1?® merger by the Tharao of 

. of ^aat State and say it was not acceptable 

t them and therefore not binding on them; (3) that 

the appeal (extractors) who were 
Agreement or to the Letter 
written by the Secretary in the 
^ iinbtry of State which was made expresslv a part of 

advantage of Cl. 7 of 
patties, Art. 365 of the 
institution would bar a plea of relinquishment or 

^iver -of the act of State in their favour ; (4) that 

■even iugh the forests were allowed to he worked, 

obtained from e.ach contractor 
whi^ showed that the Officers of the I'orest Depart- 
ment did not attempt to bind the Government; (5) 

® order imade and the resolutions passed by 
t ie Government showed that the Cmvernment had 

Tharao ; (6) that as the right 
creator by the Tharao was not recognised by the 

Government of India 

/^Vn Constitution^ w-as not 

attracted ; (7) Per Ma/ority B. P. Sinha C. J.. (Raja- 

JJ - Dissenting): 

that the Tharao could not be treated as a law; it was 
a grant and as a grant it was open to the new Sovereign 
not to recogniseil; (6J Per Mai'ority (i(. P. Sinha, C.J., 
Hajjgopala Ayyangar and Subba Rao JJ. Dissenting) 
tlial the app-al preferred by the State Government 
must be allow^ed and the suits tilel by the contractors 
shou d bo dismissed^ A I h 1954 S (. 447. Overruled 
and AIR 1901 Guj 151, Reversed State of (Gujarat v. 

Ridruddin Mithiborwala, (1964) 2 
^ • AIR 1964 S C 1043 

ino?' 1072. 1075. 1076. 1077.1082, 

inn-; 1986, 1089. 1091. ;1092, 1U93 1094, 

94, 82. 93. 94.95. 

llo 1 --^ 1 ^“^’ ^*^ 5 . 

150, 151, lo3. lo4, 158. 160. 161). 


* , Art. 31— Scope — Provision protected only such 
rights as a new citizen had at lime of fiis becoming 
citizen of Indian Dominion — (Grantees from the former 
ulers of Native Stale — Rightj not recognized bv 
new -sovereign after merger — Position of VfunIcipAiI 
c-ourts. See Government of India Act (1935), S. 299 

1). AIR 1962 S C 1288. 

Tr7i7n^\' 2, Fiitry IS - U. P, 

is within legislative competenee of 
t'. legisl.iture— It abolishes Upases granted by Huler 


299 

of erstwhile Rampur State to Thekedars and Pattedars. 

r-1® s Thekedari and Pattedari) Aboli- 

tion Act (10 of 1954), S. 2 (0): AIR 1959 S C 909. 

rorrV'- 363. 131. Proviso, 31 (1), 32 

(2) Rulers of acceding State making absolute muafi 

®*’® accession— Government of India cannot 
alter Constitution revoke the grants, as act of State— 
(Ocjvernment of India Act (1935), Ss. 6. 290A). See 
Ibid. Art. 363. AIR 1954 S C 447. 

[Overruled in AIR 1904 S C 1043.] 

—Arts. 31 (I). 19 (l) (f) and 226 - Grant of land 
by former Indtan Ruler— Revocation of— Legality of. 

A person in whose favour a grant of land is validly 
made by the former Ruler of Jubbal cannot, by aii 
executive order, be deprived by the State Government 
alter the merger of the State in the Unian. On such 
revocation ol the grant. Arts. 19 (1) (f) and 31 (1) of 
tbe Lonsfitution come into play. And an appropriate 
writ w’lll be issued to tire State Government restrain- 
ing It trom taking any action against the peUtioner in 

7 ‘jie orders passed by its oUicer, AIR 
(Pr9)^^ ‘*4<. Foil. AIR 1954 Him Pra 84 (S6) 

[riie case must be considered not to be law in 
1954 S^c '417 ^ which overruled A I R 

Orissa Private Lands of Rulers (.Assess- 
ment of Rent) Act ( 13 of 1958)-Validity-Assurunc6 

given to Ruler at the lime of merger not implemented 

7,0 ground. See Ibid, Art. 14. 

AIR 1961 Oriisa 131 (DB). 

—-Arts, -'^f Jjnd 36j2 — Orissa Merged Slates* Laws 
Act (4 of 1 J50), 8. / (h) — Order under — Violation 
ot Art. 362 or restriction of right to hold property. 

Where the Revenue authority has adopted the same 
rate as faxed by the Durbar Government for the dis- 
puted lands, the order under S. 7 (h) of tha Act cannot 
be held to he unfair or inequitable. Hence, the rent 
so faxed by the competent authority, does not violate 
the principles of Art. 362 of the Constilution nor 
does It amount to any reduction, diminution or res- 
triction of the petitioner’s right to hold property 
contrary to Art. 31 of the Constitution. Nor doTs it 
offend the principles of natural justice. Hence the 
order cannot be held to be capricious or arbitrary 

many way. ILR(19)7) Cut 169 : -AIR 1957 Ori«a 
24 (26) (Ft B) (Fr 10) (DB). 

• J}n2) — Acquisition of ancient rights or 

protected rights— \'alidity of. ^ 

The mere fact that the rights are ancient in some 
cases_or that they were granted by the Rulers or prT 
ected by any covenant cannot take away the right of 
he legislature to legislate for a public purpose iu the 
intere.st of the people of the State and aoouire "h«e 
rights, so long as tlie legislature acts within the field 
reserved for it and there is nothing in the law which 
violates the provisions of Part III. Arnar Singh v State 
of hajasdian, 1955 Raj L W 212 : I L R ( 1955 ) 5 Ha? 

149i AIK 1954 Raj 291 (bOO, 301) (Pt K) (Pr 29) (FB). 


Arts. .31 (3) 


15. Clause (3). 

and 200 — Law passed by State 


Legislature- Aisent of both Gov7r;;or‘'mr^re:ideT 

necessity of. »‘,^3iui.iu, 

Article 200 does not contemplate the Governor 
Riving h's assent and thereafter, when the bill ha^ 
become ful . edged law, reserving it for the con 
sideration of the President. Indeed, the Governor s' 

prohibi ed from giving his assent where such reser- 
vation by him i.s made compul.sorv. Tlie consUtu 
lion wrmid thus seem to contemplate only ‘OR is" 
passed by the House or Houses o I k • 

reserved for the consideration of the^Pres de^ 
not laws to svhich the Governor has alreaS given 
his assenl. A. tide 31 (.3) must therefore Ciinde?. 
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stood as having reference to what in historical 
SMuence, having been passed by the House or Houses 
or the State Legislatme and reserved by the Gover- 
nor tor the consideration of the President and assent- 

- thus become a law. It is not 

^tended that such a law should have the assent of 
the Governor and the President. State of 
Bihar v. Kameshwar Singh, 65 Mad L W 527 : 

: I L R 31 Pat 565 : 1952 SCR 
M9 : 19o3 S C A 53 : AIR 1952 S C 252 (265) (Pt Q) 

(Pr 1<). 


Arts- 31 (3) and (4) and 200 — -Duties entrusted 
to President by Articles— Performance of, at one and 
same time. 

(Per Mahajan J.) It cannot be said that the Pre- 
sident cannot perform both the duties entrusted to 
him by Articles 200 and 31 (3) and (4) at one and 
the same time. He is not disabled under the Consti- 
tution from applying his mind to a Bill once and for 
all and to see whether il has to be passed int^' law 
and whether it fulfil.- the requirements of Art. 31 (2), 
State of Bihar v. Kameshwar Singh, 65 Mad L W 
527 * 1952 S C J 354 ; I L ft 31 Pat 565 ; 1952 S C 
1^889 *^1953^ S C A 53 : AIR 1952 S C 252 (300) 

Arts. 31(2) and (3) and 200, Proviso-Scope of 

—Hyderabad Tenancy and Agricultural Lands Act 
(21 of 1950) -Validity. 

Art. 31 (2) of the Constitution imposes certain res- 
trictions on the exercise oi the power of eminent 
domain. That Article does not confer thispojver 
on the Government but it contains some safeguards 
in regard to the exercise of that power. 

Art. 31 (3) of the Constitution describes the mode 
in which the law that is to govern the acquisition or 
requisition of a property is to be made. The lan- 
guage ol Art, 31i Cl. (3) makes it abundantly clear that 
where a Bill is required to be reserved for the consi- 
deration of the President the Bill will not become an 
Act unless the President declares his as;ent to it. 
This clause does not enact a restriction similar to the 
one under Art. 31 (2). Art. 31 (2) lays down the two 
conditions which have to be satisfied before the 
power of eminent domain could be exercised. The 
purpose of clause (3) is not to impose another limita- 
tion upon that power but is only to prescribe the 
procedure for promulgating the laws. The Bill 
becomes an Act if it receives assent of the President. 

Article 51 (3) of the Constitution is on a par with 
the Proviso to Art. 200. What follows from Art. 200 
is that the Governor can either assent to or withhold 
his assent in cases which need not be reserved for the 
consideration of the President. Article 200 equally 

f overns the procedure laid down by Art. 31 (3). 

'herefore, the failure to conform to the procedure 
envisaged by Art. 31 (3) has the same results as those 
that follow from the violation of Proviso to Art. 200. 

Cl. (3) of Art. 31 is not a limitation on the power 
of the State to acquire or requisition the property 
within the purview of Art. 31 (2). If the procedure 
indicated in Art. 31 (3) is not adopted, no part of the 
Bill becomes law because it becomes effective only 
after it receives the assent of the President. 

Held on (acts. —It is not disputed that the provi- 
sions of Chapter Vl of the Hyderabad Tenancy and 
Agricultural Lands Act, which deal with the manaje- 
ment or acquisition of uncultivated, improperly cul- 
tivated or surplus lands, beginning with S. 51, bring 
the Act within the range of Art. 31 of the Constitu- 
tion, because that Chapter makes a provision for ac- 
quisihon and requisition of lands, ft is also con- 
ceded that there are other provisions in the Act 
which bear on the acquisition and requisition of land. 
Thereforei tho Act not having been reserved for the 


considewHon of the President and assented to by 
*u*^*n* inoperative. S. 38-E which was assented to by 

cannot live apart from the rest of the 
Act. Iftbeiestof the Act is dead, this section can 

independent life because this is bound up 
with the other provisions of the Act. The scheme of 
the Act is spread over the whole of it and S. 38.E 

Tu ^ u scheme, cannot stand by itself. 

1 he Hyderabad Tenancy and Agricultural Lands 
Act IS inetfective and inoperative and the proceedings 

enactment are null and void. AIR 

fp'r* l" ht L” ’■'* ““ 

9^ (3) — Jadavpur University Act— If ultra 
S*’'r2)'~ University Act (33 of 1955)y 

A University Act is not bad under 

Art, 31 (3) of the Constitution for not having received 

President because sub-Art. (3) of 

Ai */o\ y applies to such Jaw as is referred to in 
Li. („) 01 Art. 31, namely, of compulsory acquisition 

property which is not the case here 
withm the meaning of the amended Art. 31 (2 A) of 
nt GoDstitution. 63 Cal W N 914 : ILR (1960) 2 
Cal 3X1 : AIR 1960 Cal 120 (122) (Pt B) (Pr 7). 

31 (3)— Bombay Land Revenue Rules (1921), 

by Bombay Government Notifica- 
tion D/- .-0-5-1959)— R. 17 must be presumed to have 
receded President’s assent and hence valid provision, 
/c^ Laws — SaurashtraBarkhali Abolition Act 

^ ILR(l965)Gujl039i AIR 1D66 

Guj 200. 

"Art. 31 (3) — President's assent obtained — Effect 

on powers of — Court to consider if Act offends 
Constitution. 

The fact that an Act had been reserved for the 
consideration of the President and had received his 
assent under Art. 31 (3) of the Constitution does not 
J ^ . Court from considering whether the Act 
ollends against any of the provisions of the (2onstitu- 
tion. Unless the President gives his assent no part of 
the Jaw can take effect at all. But a subsequent 
scrutiny before the courts to determine whether any 
particular provision or set of provisions offends 
against any particular Article of the (Constitution is 
not barred. 1959 Mad W N 387 : 72 Mad L VV 434 : 

’^'70 1 (1959) 2 Mad L J 402 : AIR 
l959 Mad 548 (553) (Pt A) (Pr 33) (DB). 

T, 31 (3) — Tenancy Laws — Madhya Pradesh 
Abolition of Proprietary Rights (Estates, Mahals. 
Alienated Lands) Bill — Bill reserved for considera- 
tion of President — The President having given his 
assent, Bill must be deemed to have been passed into 
law. AIR 1955 N U C (Nag) 1341. 

" Arts. 31 (3) and 31-A — Assent of President- 
Law*, meaning of. 

The expression ‘law* is used in cl. (3) of Art. 31 
and in Art. 31-A, somewhat loosely ty include even a 
Bill which has not yet become law by being assented 
to by the President or Governor, as the case may be. 

It does not mean a Bill that has been first assented 
to by the Governor and thus made into a law# before 
baing reserved for the consideration of the President. 

AIR 1952 S C 252. Foil. ILR (1957) Cut 1 i AIR 
1957 Orissa 96 (98. 99) (Pt B) (Pr 7) (DB). 

Arts. 31 (3) and (4), 31-A and 210— Assent of 

Presidetit to Bill — Scrutiny — Effect of assent on 
validity of State Act— (Tenancy Laws — Orissa Estate 
Abolition Act, 1951 (I of 1952), S. 1). 

The only provision empowering the President to 
assent to a Bill passed b> a State Legislature is con- 
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in^Attv . .«w wv/'uoi.i«.uliv/u. xuoro uan ue 

^ question of the President assenting to a piece of 
State l^islation which has previously been assented 
to by the Governor or himself. Clauses (3) and (4) of 
Art. 31 and the Proviso to Art. 3l-A deal with the 
consequences flowing from the President’s giving his 
assent to a Bill passed by a State Legislature relating 
to acquisition of estates. But these clauses do not 
by themselves empower the President to give his 
assent to any Bill. Consequentlvi there can be no 
further scrutiny of the assent already given by the 
President, to a Bill relating to such acquisition with a 
view to And out whether such assent was given either 
«nder cl (5) or clause (4) of Art. 31 or under the 
Proviso to Art. 31-A. AIR 1952 S C 252, Foil. ILR 

(P^7) (DB) ^ Orissa 96 (98. 99) (Pt C) 

Art, 31 (3) — Land Acquisition (Bihar Amend- 
oient) Act (Bihar Act 21 of 1956), S. 4 — Amendment 
of 5). 35 of Land Acquisili )n Act — Act not reser/ed 
for consideration of President— His assent not received 
—Amendment of S 35 has no legal effect. See Land 

(Bihar Amendment) Act (Bihar .Vet 21 of 
1956). S. 4. A I R 1959 Pat 488. 
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r T Rsiasthan, 1955 Raj 

212 I I L R (1955) 5 Raj 149 ; A 1 R 1954 Ra, 
291 (300) (Pt I) (Pr 26) (FB). 

■Art. 31 (3)— ‘Legislature of a State’. 

The term ’Legislature of a State’ In Art. 31 (3) does 
not mclude w.th.n its meaning the Government ofa 
State or some other authority while making rules 
regiilations or orders under authority given to it 
under a Central Act of the Parliament. tL meaning 
of the words ’the State’ in Art. 12 has no bearing on 
the meaning of the words Legislature ofa State" 

Ramjidas v State of Rajasthan 
19o4 Raj L W 357 : I L K (19S3) 3 Raj 921 • A f B 
19^4 Raj 97 (99) (Pt B) (Prs 9, 10) (FB). ” 

■— Art. 31 (3) — Travancore-Cochin Public 

Measures Act (5 of 1950), Ss. 4, 5 6 14 (mrf 
to 4) and 15 - Part of the Act"'rLdn'g'’;o Suisi“ 
tioningof property -Not valid - Under Cl. (SUbere 
shoulrTbe re.servatnn for the consic eratiou of the 
Pre.sident anl there must be his assent. See Publif' 
Safety _ Travancore-Cochin Public Safptv \font: 

Act t5 of 1950), S. 4. A I R 195rTrav.Co'l45“*"^“ 


31 (3) — Patiala Land Acquisition Act (4 of 
2008 Smt.) Act not reserved for consideration of 
President — Acquisitions made under Act — Acquisi- 
tions however validated by S. 4 of Pepsu Heclama- 

1953). See Patiala Land Acquisition Act 
(4 of 2006 Smt.). A I l\ 1955 N U C (Pepsu) 1873. 

ofui^nl *^^®*^'* Acquisition Act (4 of 

, ^ *^'dity — (Interpretation of Statutes— 

P r / Act (1897), S. 6) - (Civil 

r. L. (1908), Preamble). 

The words ’such law’ in Art. 31 (3) refer to the law 
relating to acquisition and requisition a> referred to 
in sub-Art. (2) of Art. 31. The Pepsu Land Acqui<;i- 
tion Act, 2006 Bk., was a law falling within the 
s^pe of sub-Art. (2) It not having been reserved for 
the consideration of the President and thus not having 
received his assent was ineffective and inoperative 
law. That being so, it follows that it also failed to 
repeal the previous Act, namely, the Patiala Land 
Acquisition Act, 1995 Bk., but there is no doubt that 

repealing section in Act No. 4 of 
7.^. Bk. was not law relating to acquisition or requi- 
sition ot property and would not fall within the 
ambit of Ait. 31 (2) of the Constitution. But in the 
present case the intention of the Legislature was clear 
consideration of S. 2 of Act No. 4 of 2006 Bk., 
tnat the intention of the Legislature could not have 
been to repeal Ihe former statute, except upon the 
*[JPPCsition that the subsequent statute would take 
the place of the former, and so the repealing clause 

In the subsequent statute fell within unconstitutional 

statute to which it was attached. Therefore, the 
repealing section in Act No. 4 of 2006 Bk. would also 
be ineffective and inoperative as that Act itself. The 
consequence was that the Patiala Land Acquisition 
Act, 1995 Bk., .still held the Geld. Thus before the 
Pepsu Land Acquisition Act. 1953, the Patiala Land 
Acquisition .Vet, 1995 Bk., held the Geld. I L R (1954) 

Patiala 507 1 A I R 1954 Pepsu 174 (177, 178) (Pt A) 
(Pr 5). 


• .\rts. 31 (3) and 31-A (1)— Law* — .Meaning of 

Does not mean Act passed by Legislature. 

Article 31 (3) and the proviso to Art. 31-A (1) speak 
of the law being reserved for the assent of the Presi- 
and not of the bill or the Act. The word ‘law* is 
used in the context as meaning the measure which 
later becomes the Act. It is not used in the sense of a 
law pissed by the Legislature. There would be no 
sense in the Rajpramukn or the Governor assenting to 
a bill and then reserving it for the assent of the Presi.- 


1C. Clause (4). 


- Art. 31(4) and Sch 7, List 3. Entry 42 — 
Public purpose— Justiciability of, ^ ^ 

The existence of a public purpose behind i-ho 
acquisition the items of propr-rty mentioned in any 

/arnmdan Abolition Act is not a justiciable issntZ 

case of an enactment which having fulGlIed the 

requirernents of Cl (4) of Art. 31 of the Constitut on 

enjoys the protection afforded U-u a r q [953 sc 

ras, 1954 

1954 S C R 761 ! Macih R L J )954 S C D l/. f Vr 
1954 S C 257 (25S) (Pt A) (P, 7). ^ ^ ^ ' A ^ « 

* Art. 3 1— Bengal Land Revenue Sales (West 
Beng.al Amendment) 4ct (7 of 1950)-Validity"^ * 

It does not appear that the Bill which eventuallv 

became the Act w'as reserved for the ^ 

the President or received Ms asserlTh^Yo °"th 

.mpugred law cannot claim the protection of Art 3? 

4) and wha tis more, if it is such a law as is referr^ 
to in claiise(2) of Art 31, then, by virtue of claused 
It cannot have any effect at all State ol Wa > n i 
V. Suhodh Copal Bose, (19.54 i V ad L l 3,4 
S C A 65 : 1954 S C R .587 67 Vlad L W 2lli 9^1 

S C J 127 I A I R 19.54 S C 92 (105j (R 38? 


Art. 31 (4)-Scope. 

It is the law to which the assent of the Pre.fdo.,. • 
given that is protected from any attack on the Irm * ‘j 
of non-compliance with the ^vhions of M “1 
Art 31. There IS no warrant for assumption that the 
Bill has got to be passed in its original sha™ . 

any change whatsoever, before the provi^io^ora M 
of Art. 31, could be attracted. Thp exore^fnn . ,5^** 
by such Legislature” must nean •'nas/pd 

rc", SS‘S,rT“ ' SSi 

# Alt. 31 — No obj'ection to thp i/ahvi:i. t . 
on the ground that its provisions 7dab m m ® 

sation are not just Hiid Uir can at all h ^ compen- 

Cl. (4) of Art 31. See 

Abolition Aci (1 of 1952) S. 5^ I953 c 

1953 S C 375. ^ G J 592 ; a IR 

compared with sLp'e^of^ Art 
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(Per Pataujali Sastri, C. J.): — The scope of Art. 31 
(4) is at ouce narrower and wider than that of 
Art. 31 A ; the (ormcr has application only to statutes 
which were pending in the Legislature at the com. 
mencement oi the Constitution, whereas the latter is 
subject to no such restriction. Again Art. 31 (4) ex- 
cludes attack only on the ground of contravention of 
Art. 31 (2), while Art. 31-A bars objections based on 
contravention of other provisions of Part III as well, 
such as Arts. 14 and 19. This indeed was the reason 
for the enactment of Arts. 31-A and 31-B, as the 
words of exclusion in Ait. 31 (4) were found inapt to 
cover objections based on contravention of Art. 14. 
On the other hand, the law referred to in Art. 31(4) 
covers acquisition of any kind of property, while 
Art. 31-A relates only to the acquisition of a parti- 
cular kind of property, viz., estates and rights therein, 
and, what is more important, the ‘non obstante* clause 
in Art. 31(4) overrides all other provisions in the 
Constitution including the Lists of the Seventh Sche- 
dule, whereas a law which falls within the purview 
of Art. 31-.A could only prevail over "the foregoing 
provisions of this Part *' State of Bihar v. Karoeshwar 
Singh, 65 Mad L W 527 : 1952 S C J 427 : I L R 31 
Pat 555 : 1952 SCR 889 i 1953 S C A 53 : A I R 
1952 S C 252 (263) (Pt E) (Pr 11). 

• Art. 31 (4) — Bill introduced — Assembly pro. 

rogued on 21st January 1950 — Bill is still pending 
and does not lapse— Coming in of Constitution mean- 
while on 26th January' 1950 — Bill held was pending 
when Constitution came into force — Reintroduction 
of Bill afterwards does not mean introduction of new 
bill— Article 31 (4) applies : Per Mahajan, J.— (Consti- 
tution of India, Art. 190, — (Tenancy Laws — U. P, 
Zamindari Abolition and Land Reforms Act, 1950 (1 
of 1951k State of Bihar v. Kameshwar Singh. 65 Mad 
L W 527 ; 1952 SC J 427 i I L R 31 Pat 565 : 1952 
SCR 889 : 1953 S C A 53 : A I R 1952 S C 252 
(310) (Pt Za) (Pr 205). 

Art. 31, (4) and (5) (a) — Distinction be- 
tween — Existing law coming under Art. 31 (5) (a) if 
can be challenged on ground that it denies equality 
before law. See Ibid, .Art 14. AIR 1955 All 12 (DB). 

[Reversed on another point in AIR 1901 S C 14.] 

Art. 31 (2) and (4) — Contravention of Cl. (2) is 

cured by provision in Cl. (4). AIR 1951 All 674 (FB) 
Foil. 1952 All L J 52 I AIR 1952 All 88 (89) (Pt E) 
(Pr 7) (DB). 

• Art. 31 (4) — Bill in process of transmission 

from one House to the other— Bill if pending. 

After a Bill has been amended and passed by the 
Legislative Council it has necessarily to co again 
before the Legislative Assembly and must theretore, 
be a Bill "pending in a Legislature of a State.’* with- 
in the ambit of Art. 31 Cl (4). Raja Surya Palsingh v. 
U. P. Government, 1951 All L J 365 ; 1951 R D (HC) 
122 : 1951 All W R (HC) 317 : ILR (1952. 2 All 46 : 
AIR 1951 All 674 (680) (Pt F) (Pr 22) (FB). 

• Art. 31 (4)-Scope. 

A law is valid and enforceable unless and until it 
can be shown tq be contrary to some provision of 
the Constitution. If the Constitution sa>s that a cer- 
tain law shall not be challenged on a particular 
ground, the result is that the Act cannot be chal- 
rengecl on that ground and has to be treated as valid 
ana enforceable. Raja Surya Palsingh v. U. P. Govern- 
ment, 1951 All L J 365 : 1951 R D (HC) 122 : 1951 
All W R (HC) 317 I ILR (1952) 2 All 46 i AIR 1951 
All 674 (680) (Pt 11) (Pr 23) (Ffi). 

• Art. 31 (4)— ‘*Law so assented to*’— Meaning. 

No doubt "law** ordinarily means a valid law, as 
an invalid law is a contradictiOL in terms. But this is 
not the sense in which the word is used in cl. (4), 


The phrase"the law so assented to** in cl. (4)of Art. 31 
has reference to Bills pending at the commencement 
of the Ck)nstitution in the legislature of a State and 
which, after having been parsed by the Legislature 

have been reserved for the consent of the President 

Raja Surya Palsingh v. U. P. Government, 1951 All 
L J 365 ! 1951 R D (HC) 122 : 1951 Ail W R (HC) 
317 : ILR (1932) 2 All 46 : AIR J951 All 674 (680^ 
(PtI) (Pr24) (FB). ' 

® “~Art. 31 (4) and U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951). S. 27— Inadequacy of 
compensation— If open to challenge — Provision for 
compensation— If a fraud on the Constitution. 

In view of the provisions of CL (4) of Art. 31, it is 
clear that inadequacy of the compensation is not a 
matter which it is open to challenge and there is no 
other ground from which the Court can infer that the 
provisions of the U. P. Act 1 of 1951, with regard to 
compensation constitute a fraud on the (Constitution. 
Suryapal Singh v. Government of Uttar Pradesh. 1951 
AH W R (HC) 317 : ILR (1952) 2 All 46 : 1951 All 
(Pr77)^(FB)^ 1951 All 674 (685, 686, 689) (Pt M)' 

® -Art. 31 (4) — ‘Pending before the Legislature 
—Meaning— Includes Bill before the Governor. 

There does not seem to be any justification for 
riding in Art. 31(4) that the Bill must be in the 
House or Houses of the Legislature and should not 
b^ve reached the Governor. If it was in the hands of 
the Governor who was an integral part of the Legis- 
lature, it would still be deemed to be in the Legisla- 
ture of a State. It is only after the Governor has dealt 
with it finally under Art. 200 that it may be said to 
have gone out of the hands of the Legislature of the 
State. Raja Bhairabendra Narayan Bhup v. The State 
of Assam, ILR (1956) 8 : Assam 379 (FB). 

• Art. 31 (4)— ‘Legislature* — Meaning— Includes 
Governor. See Ibid, Art. 389. ILR (1956) 8 Assam 
379 (FB). 

Arts, 31 (4) and 31-A~Assam State Acquisition 
of Zamindaries Act (18 of 1951)— Validity -Protected 
by Arts. 31 (4) and 31A, Sea Tenancy Laws — Assam 
State Acquisition of Zamindaries Act (18 of 1951), 

S. 1. ILR (1956) 8 Assam 379 (FB). 

• Art. 31 (4)— “Bill”— Meaning of. 

The requirement of the clause is that a Bill must 
be pending on the date of the commencement of the 
Constitution and not that the Act ultimately passed 
must in every respect follow the Bill. It cannot be 
held that if a Bill as originally introduced in a Legis- 
lative Assembly, is during its passage through the 
house, so materially altered as to become unrecognis- 
able as the same Bill, the resulting Act can be im- 
pugned On this ground Misc. Petn. 29 of 1951 (Nag), 
Hel. on Ram Dubey v. Govt, of the State of M. B., 
ILR (1952) Madh B 178 t AIR 1952 Madh B 57 (67J 
(PI H) (Prs 35, 36) (FB). 

• Art. 31 (4)— Extent of protection. 

(Per Dixit J.) — It would appear from the words 
“Notwithstanding anything in this Constitution” 
which occur in cl. (4) that it is not permi.'sible to 
object to an Act on the ground that the compensation 
fixed or to be determined is no compensatio i in law 
as being contrary to other provision of the Cor stitu- 
tion. The protection given by the cl. (4) is not con- 
fined to one ground omy, namely, the ground arising 
out of the provisions of cl. 2 of Art. 31 AIR 1951 All 
674 (FB) and Misc. Petn. 29 of 1951 (Nag). Rel on. 
AIR 1951 Pat 91 (SB), Dissented from. Ram Dubey v. 
Govt, of the State of M. B., ILR (1952) Madh B 178 : 

AIR 1952 Madh B 57 (72) (Pt P) (Prs 77, 78) (FB). 

■ Art. 31 (4) — Requirements of — Bill must be pend- 
ing on date of commencement of Constitution — Act 
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■Itimately passed need not follow Bill in every res- 
pect. AIR 1955 N U C (Nag) 1341. ^ 

Tenancy Laws-Madhya Pradesh 
Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act (1 of 1951) - Act valid. See 
Tenancy Laws — Madhya Pradesh Abolition of Pro, 

Alienated Land) Act 

(1 of 1951). AIR 1955 N U C (Nag) 1341. 

"Notwithstanding anything in this 
Constitution —Expression is not used ‘ex abundanti 
MUtela or by way of mere embelishment — Inter pre- 
wtion ot Stitutes — Re iundancy- (Civil P. C. (1908) 
Pre.). AFR 1955 N U C (Nag) 1341. ’ 

“—Art. 31 (4) — Court cannot question adequacy 

?P 1957 Orissa 247 (253) (Pt E) 

• Art. 31 (4) —Protection of Bill, 

is not limited only to 
the Bill as it stood; that Article is not to be construed 

trn® j. ®°y normal amendments which a 

DiU Will ordinarily undergo in the course of its 
passage through the Legislature. It may be diflerent 
P'li of that passage the structure of the 

Kill itse f in any of its essential features has been 

<1®53) Cut 71 1 AIR 1953 Orissa 
185 (201) (Pt M) (Pr 30) (DB). 

•■~Art. 31 (4) — “Beserved for the consideration 
of the President' — Object of reservation ol bill. 

Per Shearer f. — The reservation of Bills for the 
assent 01 a higher authority is not a mere matter of 
procedure, ft is an essential and important part of 
the law-making machinery set up by the Constitution, 
^hen bill is reserved for the consideration of the 
President it is the duty of the Law Otficers to e.va- 
mine it with a view to ascertaining whether in the 

nrst place it is unconstitutional in whole or in part 
and .swondly, whether if assent is given to the bill 
the di^ffeiences between the law obtaining in the State 
to^ which the bill applies and the law obtaining in 
other provinc^ will be merely dilferences in point of 
detail rather than in principle. Maharajadhiraj Kamc- 

Bihar, ILR 30 Pat 454 i AIR 
1951 Pat 91 (100, 101) (Pt K) (Pr 14) (SB). 

'Art. 31 (4) — Assent of President to reserved 
bill Propriety of, if can be questioned. 

Per Shearer J — The broad principles on w hich 
assent is intended to be given to or withheld from a 
reserved bill are not specifically laid down in the 
t^nsli^tioc. The result of this is that ic is not open 
to the Courts to question the propriety of the Presi- 
derit s artion. (Shearer, Reuben ai d Das< JJ.) Maharaja- 
dhiraj Kameshwai Singh v. Stale of Bihar, ILR 30 
Pat 454 I AIR 1951 Pat 91 (101) (Pt L) (Pr 15) (SB). 

• Art. 31 (4) — Construction of. 

Per Das J. — Clause (4) of Art. 31 setks to cut down 
a fundamental right and must be construed strictly. 

1 he words “notwithstanding anything in this Con- 
stitution occurring in that Clause cannot have the 
^ enlarging the operative portion of the clause 

which, in clear terms, men'ions one and one ground 
only, namely the ground arising out of the contra- 
vention of the provisions ot Cl. (2), Art. 31. Kame- 
shwar Singh v. State of Bihar, I L R 30 Pat 454 ; 
AIR 1951 Pat 91 (127) (Pt M) (Pr 107) (SB). 

® 31 (4) - ‘"Bill pending at the commence- 

ment Identity between Bill and Act. 

Reuben J. — Clause (4), Art. 31 does not require 
that the Act as passed by State Legislature must bo 
Identical in every detail with the bill that was pend- 
lug at the commencement of the Constitution. There 
may bo alterations during the passage of the Bill ; 
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but these alterations should not be such as to mako 
the Act dLtinguishable from the bill which wL 

?Pr^)(Sh}V U03. 104) (Pt N7 

® ■“"‘Art. 31 (4) “Law'* meaning of. 

Per Reuben J. — The word “Law’* in Art 31 
seems to have been used as a compendious way of 

describiDg legislation which has passed through the 

Legislature of a State and has not yet received 

assent. The protection given by Art. 31 (4) as^nmpe 

hat the ‘'law" is open to attack and therefore is not" 
law in the strict sense. ' 

Per Das J — The word law’ in Art. 31 does not 

exactly in the same sense 

ri c*ause.s; the conteit makes that quite clear 

Li Cl. U), Art. 31, thee.vpression ‘law’ means a valid’ 

^:) m/ ' ^23) (rt O) Ipn 34^! 

17. Clause (5). 

,• (“)• 31 (0). 31.A (I) (a), 366 (10) — 

mS) Amendment) Act (Lf 

lJi3). h. 3 Existing law -Meaning of — Does nnf 

include an Act void at its inceotion — 

Ir ” 3 ™ ?1) V.';' "" I” ty 

law, the law should have been made by q LegisJatur? 
having power to make such hw The a ? 

4 of 1948 WITS still bon, and wa^void at ihe Inceo 

t existing law wlt^hfn 

he meaning of Art. 31 (.5) of the £ 00 ^ 11^100 
f urther, a comparison of the provisions of 
and (6) shows that in the latter thr'ion romS • 
of the Provmons of S. 299 of the GoJerZenrof 
India Act 1935 was e.xpressly sa.ed, if the condi 
tions laid down therein were satisfied, while in th^ 
former no such express protection was given am? 
therefore no lesuscifation ol a dead law wi. n 1 

hereunder It must therelore be 1 eld fhatTr't 31 
(5) (a) of the Constitution does not save thp i ^ 

Amending Act of 1948. liomhay 

If a particular statute attracts Art 31. A riWai 

cannot be invalidated on the ground that if Hole ’ ’5 

comply with the provisions of Ar1 31 12) of T 
Constitution, name^ that the Act has\mt fiyed Jh? 

any bearing in the contexi of'n Act wM?h 'h 
legal existence at the time the Constitution 
force. It does not purport to re! 1'? e"',® 

were void at the time they were made Th'^* 
drawn between a fundan^TaUigTt unde^Lf'l 

ernmerit of India Act, 1935, if it has any in t 

is irrelevant in the context of a nrp 

law like Bombay Amendment Acf o7 ^48 ‘ 

V. Assistant Collector, Thana Prant 67 ^ 

575 . (1965) 2 S C A 457 1 1965 M P i i ^ 

Mah L J 115 I Aia 1965 S C 1096 (lio/ i 

(Pt C) (Pis 11, 12, 13) -^03) 

* 31 Law — Existing law— Distinr>f,n„ i 

t ween agreement and law-Agreement e!t!,r. / ° 

17-4.51 by Ruler of Jodhpur StatT w th « Po 

exempting excise duty and income tax 

goods produced by the Compa,r-"nJu 
could not hi considered law within 
Agreement not aliirmed by United State n -^^7 ^ 
-Company had no cnforcMhle rmhi .^^'^sthan 

Government - Parliamen^^ Cniorr 

Art. 205 from alferi.!rte?ms of con"^ 

liability of Government aras?! Uabh “ 
by Government of India and GoverS, o7 t^to 
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— Such agreement entered into on 25-2-50— Company 
could not invoke Art. 19 or Art. 31 to its aid having 
no enforceable rights on 26-l»1950. See Ibid, 
Art. 372. AIB 1963 SC 953- 

• Art. 31 — Land Acquisition Act (1894), S. 6 — 

Constitutionality. Per Majority. — Since the Land 
Acquisition Act provides that the declaration made 
by the State that a particular land is needed for a 
public purpose shall be conclusive evidence of the 
fact that it is so needed the Constitution is not there- 
by infringed. The Act being a pre-Constitution law 
is protected from the operation of Art. 31 (2) by the 
provisions of Art. 51 (5) (a) also. Art. 19 (1) (f) is not 
attracted to such a case. (1963) 2 S C J 35 i (1963) 
2 Mad L 3 (SC) 18: (1963) 2 Andh W R (SC) 18 i 
A 1 R 1963 SC 151 (160,161) (Pt C) (Prs 21, 22 
and 23). 

9 Art. 31 (5) — Land Acquisition Act (1894) — 

.Acquisition for company for public purpose — Com- 
pliance with requirements of Part VII not necessary 
— Building of residential quarters for industrial 
labour is public purpose— Act is immune from attack 
based on Art. 31 (2) of Constitution in view of pro- 
visions of Cl. 5 (a) of that Article, which saved an 
existing law of the nature of the Act in question. See 
Land Acquisition Act (1894), S. 6 (as Amended in 
Punjab). AIR 1961 SC 343. 

9 Art. 31 — Land Acquisition Act (1894) — Acqui- 

sition of land for companies- Validity — Even if the 
Act contemplated acquisition for a company which 
may or may not be lor a public purpose, it would be 
saved by Art. 31 (5) (a) as an existing law. AIR 1957 
S C 521, Foil. Babu Barkya Thakur v. State of 
Bombay, (1961) 1 S C R 128 i (1961) 2 S C J 392 i 
(1961)2 SC A 425 I AIR 1960 SC 1203 (1206) 
<Pt A) (Pr 10). 

9 — Art. 31 (5) — Bombay Land IRequisition Act, 
1948 as amended by Bombay Acts 2 ot 1950 and 39 
of 1950 is not ultra vires. See Ibid, Art. 13, AIR 
1957 SC 521. 

9 — Art. 31 (5) and (6) — Scope and object indicat- 
ed. See West Bengal Land Development and Plan- 
ning Act (21 of 1948), S. 8. AIR 1954 S C 170. 

9 Art. 31 (2) and (5)— Scope. 

Per Mahajan J. — The argument that the saving 
Cl. (5) in Art 31 has been inserted in the arh'cle by 
way of abundant caution cannot be accepted. 

The saving Cl, (5) comprehensively includes with- 
in the ambit all the powers of the State in exercise 
of which it could deprive a person of property with- 
out payment of compensation. All forms of depriva- 
tion ot property by the Stite without payment of 
compensation have been included within the ambit 
of the exception clause, while other forms of depriva- 
tion which are outside the ambit of the exception 
clause are inevitably within the mischief of Cl. (2) 
of the Article. Tne Constitution while defining and 
delimiting fundamental rights would not introduce 
in the articles dealing with those rights some matter 
merely by way of abundant caution. It was essential 
while dellmitiog and defining fundamental rights to 
fully define the field of the right and ta say what 
was not included within that right. The Article 
read as a whole comprehensively defines the State's 

power of eminent domain as distinguished from all 
its other powers the exercise of which may amount 
to the taking of private property The argument 
that exceptions in Cl (5) were incorporated in Art. SI 
by way of abundant caution further stands negatived 
by the contents of sub-cl. (5) (b) (ii) of the Article 
Dwarkadas Shrinivas v. Sbolapur Spinnii g and 
Weaving Co., Ltd., (1954) 1 Mad L ) 355 i 1954 
SCJ 175 I 67 MadLW 170 i (1954) 24 Com Cas 


103 : 1954 S C A 132 : 56 Bom L R 681 1 1954 S C 9 
674 I AIR 1954 S C 119 (127) (Pt I) (Pr 18). 

• 31 — Bengal Land Revenue Sales (West 

Bengal Amendment) Act (7 of 1950). S. 7— Validity- 
Abridgement sought to be effected retrospectively of 
the rights of purchaser at a revenue sale is net so sub- 
stantial as to amount to a deprivation of his property 
within the meaning of Art. 31 (1) and (2) — Clause (5) 
(b) (ii) of the Article held not applicable. See Bengal 
Land Revenue Sales (West Bengal Amendment) Act 
(7 of 1950), S. 7. AI R 1954 S C 92. 

Art. 31 (5) (a) — U. P. Town Improvement Act 
(8 of 19 L9), Ss. 36, 42— Improvement scheme not pro- 
viding for compensation to tenanls of houses sought 
to be acquired— Validity of scheme and proceedings 
under Land Acquisition Act (1894)— Both Acts being 
pre-constitutional are protected from operation of 
Art. 31 (2) -Effect. See Ibid, Art. 31 (2). AIR 1965 
All 356. 

Arts. 31 (2) and 31 (5) (a) — U. P. Town Improve- 
ment Act (8 of 1919), Ss* 36 and 42 — Improvement 
scheme not providing for compensation to tenants of 
houses sought to be acquired — Validity of scheme 
and proceedings under Land Acquisition Act (1894) 
cannot be challenged under Art. 31 -Both Acts being 
pre-constitutional are protected from operation of 
.Art. 31 (2) by Art. 51 (5) (a) — Land Acquisition Act 
(1894), S. 11. AIR 1965 All 356 (364) (Pt G) (Pr 25). 

' Art. 31 (2) and (5) — Existing law — Land Acquisi- 
tion Act— If hit by Art. 31 (2)— Art. 366 (10)— Scope 
—{Land Acquisition Act (1894) S. 1). 

The Land Acquisition Act is an existing law with- 
in the meaning of Art. 360. sub-clause (10). It is 
therefore saved by the provisions of Art. 31 of the 
Constitution and even if it does provide for the ac- 
quisition for non- public purposes or does not pro- 
vide for payment of compensation it is not hit by 
the provisions of Art. 31 (2). AIR 1958 All 126 (131) 
(PtDXPrll). 

"'—Art. 31 (2) and (5)— 4Ielative scope of. 

The inhibition on the power of the legislature is 
contamed in Art. 31 (2) and if Art. 31(2) does not 
affect the legislation covered by Ait. 31 (5) it cannot 
be contended that it is affected by the provisions of 
legislative list. Moreover the validity of the Act 
passed prior to the Constitution cannot be tested 
with regard to the legislative list under the Constitu- 
tion. AIR 1958 All 126 (131) (Pt E) (Pr 11). 

Art*. 31 (2), (5) (a) and (6) and 366 (10)— Scope— 

‘Existing law' in Art. 31 (5) (a), meaning of. 

Article 31 (2) lays down the broad principle that 
no pioperty can be taken possession of or acquired 
by the State unless it be for a public purpose and 
under a law which makes provision for compensa- 
tion, but this general rule is subject inter alia to the 
provisions of Cls. (5) (a) and (0). The effect of these 
provisions is that Art. 31 (2) has no application to a 
law made more than 18 months before the Constitu- 
tion, provided it is an existing law, whereas a law 
enacted within that period, provided it is certified 
by the President, cannot be called in question if 
either (i) it contravenes the provisions of Art. 31 (2) 
or (ii) it has contravened the provisions of S. 299 (2) 
of the 1935 Act. Clause (6) therefore embraces two 
categories of law, namely, certain laws which upon 
being certified by the President cannot be challenged 
on the ground that they contravene the provisions of 
Art. 31 (2), and also certain other laws which upon 
certification cannot be challenged on the ground 
that they contravene the provisions of S. 299 (2). 
There is nothing in Cl. (6) to show that both cate- 
gories must be 'existing law*. The phrase used in 
Cl. (5) (a) — ‘existing law other than a law to which 
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4he provisions of Cl. (0) apply' does not mean that 
the law to which Cl. (0) applies must be erisling 
law. The phrase should* and can. without any 
straining of the language be construed to mean any 
of those laws for which provision is made in Cl. (0) 
which come into the category of exis ing laws. There 
is, therefore, no reason to hold that the context re- 
'quires a special meaning to be given to the expres- 
sion 'existing law’ as used in Art. 31 (5) (a). That 
expression must be given the meaning assigned to it 

AllLJ 673* AIR J955 All 
12 (13) (Ft B) (Prs8,9) (DB). 

[Reversed on another point in AIR 1961 S C 14.] 

^ (2) and (5) -Land \cquisition Act (1894), 
S. 6 (3)~ Validity — Act saved by cl. (5) from Art. 
31 (2), Constitution of India — It is an existing law as 
defined in Art. 303. See Land Acquisition Act (1894K 

S.e .AIR 1953 All 182 . 

“ Art. 31 (2) and (5) — Scope — Powers of State 

Legislature. 

Article 31 (2) gives only certain rights to the citi- 
^ens and those rights are subject to Art. 31 (5). The 
effect of a combined reading of these two is that the 
rights guaranteed to a citizen under Art. 31 (2) are 
subject to the provisions of any ‘existing law* govern- 
ing the acquisition and payment of compensation 
therefor. There is no scope for putting the inter- 
pretation that Art. 31(5) disables the State legisla- 
ture to enact laws inconsistent with the ‘existing iaw‘ 
as defined in Art. 366 (10). The State legislature can 
make its own laws providing for payment of com- 
pensation, All that Art. 31 contemplates is that there 
should be no compulsory acquisition unless it be for 
a public purpose. (1959) 1 Andh W R 408 ? I I R 
(1959) Atdh Pra 276 i AIR 1959 Andh Pra 328 (3'>9) 
(Pt B) (Pr 4) (UB), ^ 

•Art. 31 (5)— Existing law. 


In terms Cl. (5) of Art. 31 protects only ‘existing 
laws’ even if they conflict with Cl. (2); and if the 
Legislature was incompetent to pass an Act by roison 
of the restriction placed upon its authority, it would 
be difficult to call that Act an 'existing law.’ A law 
which would become invalid on the enactment of the 
Constitution as being inconsistent with Cl. (2) is pro- 
tected by C. (5). It however such a law was in- 
consistent vvith S. 299 of the Government of India 
Act, there is nothing in Cl. (5) which protects it. 60 
Bom L R 1125 » ILR (1959) Bam 9S : AIR I960 Bom 
35 (42) (Pt D) (Pr 16) (DB). 

—Art. 31 (5) (a) — Bombay Land Requisition Act 
(33 of 1948) as amended by Bombay Land Requisi- 
tion (Amendment) Act (2 ol 1950) whether is ''exist- 
ing law.’* 

In order that a law should be an '‘existing law” 
the only qualification laid down by the Constitution 
is that it should have been passed before the com- 
mencement of the Constitution. Inasmuch as the Pro- 
vincial Legislature in 1948 not only passed the Bom- 
bay Act 33 of 1948 fixing its duration till 31-3-1950 
but also passed constitutional legislation extending 
its duration up to 31-3-1952, on a plain reading of 
the definition of "existing law” as given in Art. 366 (10) 
the provisions of an existing law for the purposes of 
Art. 31 (5) (a) included both the actual operation of 
Bom Act 33 of 1948 and its potential operation in 
the sense that the Act had within itself the poten- 
tiality of being extended up to 3U3 1952. Hence 
Bombay Act 33 of 1948 as amended by Bombay Act 
2 of 1950 to the extent that it merely extended its 
duration up to March 31, 1952, was an existing law. 
53 Bom L R 857i AIR 1952 Bom 16 (23) (Pt U) (Pr 16) 
(DB). 

[Reversed on another point in AIR 1955 S C 41 ] 
[Vol. 4.] Fn.D. 20. 
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‘Arts. 31 (2) and 31 (5) (a) — Scope— Bombay Land 
Requisition Act, Ss. 5 and 0 — Saved by Art. 31 (5) (a) 
as it is an existing law. See Bombay Land Requisi- 
tion Act, S. 5. AIR 1951 Bom 121 (DB). 

- Art. 31— Scope — West Bengal Premises Requisi- 

o (Temporary Provisions) Act (5 of 

iy47),S.3(l)— Existenceof public purpose if justiciable 
Act, in spite of post-CDonsiitution amendment is 
existing law covered b\ Cl 5 (a) of Art 31— Requisi- 
tioning of land is subject to constitutional guarantee 

Government of India Act. 
AIjvlQ^ Cal 310 held not good law in view of AIR 
19o7 SC521. See Houses and Rents - West Bengal 
Premises Requisition and Control (Temporary Provi- 
sions) Act (5 of 1947), S.3 (1). AIIU964 Cal 428 (DB). 

- Art. 31 — West Bengal Land (Requisitiou and 
Acquisition) Act (2 of 1948). S. 7 (1). Second Proviso 
—Validity Provision offendeJ S. 299 (2) of Govern- 
ment of India Act and was ultra vires— Provision not 
saved by Art. 31 (5) of the Constitution or by any 
ming contained in the Fourlli Amendment to the 
Constitution. See Government of India Act (1935) 

S. 299(2). AIR 1961 Cal 112 (DB). * 

Art. 31 (5), (2) — Applicability — Existing 
Act-Rxlen«i«n afier Constitution - W. B. Act (5 of 

19 47) extended by W. R. Act 15 of 1950 - Art. 31(2) 

applies — VV B Premises Reiiuisition and Control 

(Temporary Provisions) Act (5 of 1947) (as amended 
by W. B. Act 15 of 1950, S. 1 (4) ). 

As the life of the West Bengal Premises Requisition 
and C^ontrol (Temporary Provisions) Act, 1947, has 
been extended after the Ousfcitution by W. B Act 
15 of 1950 which was enacted after the commence- 
ment of tlie Constitution, it is not an existing Act 
within the meaning of Art. 31 (5) but an Act to which 
the provisions of Art. 31 (2) applied. A L R 1955 S G 
41, Kel. on; AIR 1954 Cal 171, Diss. from : AIR 1952 
Bom 16 held not approved by S. C. ILR (1958) 2 
Cal 1 : 99 Cal L I 39 : 61 Cal W N 420 i A I R 1957 
Cal 310 (314) (Pt C) (Pr 13) (DB). 

Art. 31 (2) and (5)— Existing law — As the West 

Bengal Act 5 of L947 was pa^fed beyond 18 months of 
the Constitution and as such was an existing law 
within the meaning of Art. 31 (5) theconstitutionality 
of this Act cannot he canvassed. See Houses and 
Rents — West Bengal Premises Requisition and Con- 
trol (Temporary Provisions) Act (5 of 1947), S. 3 (1) 
AIR 1954 Cal 171 (DB). ^ ^ 

— Art. 31 (5) — Existing law — Interpretation of 
Statutes-Existiiig laws — (Essential Supplies (Tem- 
porary Powers) Act (1940)). 

Where fhe existing law is merely an enabling statute, 
conferring power to enact a law or promulgate an 
order having the force of law, and such an enact- 
ment is passed or an order made, after the Constitu- 
tion, it cannot be said that the enactment or the order 
IS exempt from the operation of Art. 31 (2), because 
the enabling statute is an ‘existing hw’. An ‘existing 
law’ to be so exempt, must be complete in itself. 

Held that the provisions of Art. 31 (2) have not 
been infringed by the Essential Supplies (Temporary 

S C 115, Distinguished. 57 Cal W N 913 : AIR 1954 
Cal 50 (59) (Pt B) (P,s IS, 19). 

Arts. 31 (2) (.5), 306 (lO)-Existing lay. 

(Temporary Powers) Act (24 
of 1940) was existiug law and was in force at the com 
mencement of the Constitution. The Act 52 of 1950 
merely extended the life or operation of this existing 
Dw The charaetor of the 1 w re uained unaltered 
1 he resolution had not the elfect of transforming the 
pxusting law int^o a new Law. Consequently the Bengal 
Food Grains (Disposal and .Acquisition) Order (1947) 
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is also an existing law and consideration whether it 
provides for compensation or principles and manner 
of compensation is unnecessary. 56 Cal WN 137: AIR 
1952 Cal 100 (101) (Ft B) (Prs 20. 22). 


Art. 31 (5) (a) and (6) — Applicability — Bombay 

District Municipal Act (3 of 1901) — Act as adapted 

extended to Surendranagar Municipality on 1st July , 

1949— Neither Cl. (6) nor Cl. (5)(a) of Art. 31 applies. 

(1961) 2 Gui L R 518 1 AIR 1962 Guj 25 (32) (Ft D) 
(Pr 13) (DB). J I / I I 


Art. 31 (2) - Validity of Hyderabad Act 35 of 

1951 — The Act is not covered by Cl. (5) (b) (ii) of 
Art. 31 but is governed by Cl. (2) ot Art. 31. It follows 
that the assent of the President is necessary to make 
it a l^w aud as no such assent has been admittedly 
received, the authorisation to the collector to deter- 
mine questions of compensation is without legal force. 
See Hyderabad City Improvement Board (Land Acqui- 
sition) Act (35 of 1951), S. 1. AIR 1955 Hyd 41. 


" Arts, 31 (5) and 13— Notifications issued by the 
Travancore- Cochin Government under (Travancorek 

1088, M, E.) acquiring salt factory and 
establishing new one in its place— Provision contem- 
plated by Art. 31(2) absent — If the Salt Act confers oiif 
Government the powers they claim even if it contains 
no provismns as contemplated by Art. 31 (2) they are» 
saved by Cl. (5)(a) of Art. 31 and Art 13 cannot be in- 
voked. See Ibid, Art. 13 (2j, AIR i952 Trav-Co 14. 

18. Taxation. 

Art- 31 Suit of civil nature — Such suit barred' 
expressly or impliedly by statute — *^3 les tax recovered 
iroro dealer under mistake of fact and law — Suit to 
recover tax so recovered— Section 20 of Bombay Sales^ 
Tax Act (5 of 1946), contended was not bar to such, 
suit and if a bar was constitutionally invalid— Held, 
S. 20 was bar to such suit— Section 20 was also held 
constitutionally valid. See Ibid, Art. 19. AIR 196S 
S C 1942. 


— —Art. 31 (5) (a)— Travancore Act 11 of 1914— Pro- 
cedure for acquisition— Not discriminatory-Act not 
invalid— Act is an “existing law” within protectioa of 
Art. 81 (5) (a) of Constitution. See Travancore Land 
AcquisitioD Act (11 of 1914), S. 4. 1964 Ker L J 85. 


Art. 31 (2), (5) — Acquisition of land for com- 
panies under Land Acquisition Act (1894) -Validity. 

Under Art. 31 (5) (a) the acquisition of land for 
Companies under the provisions of the Land Acquisi- 
tion Act (1894), is not subject to any attack under 
Art. 31 (2K 1961 M P L J 1449 : 1962 lab L J 1 : AIR 
1962 Madh Pra 80 (83, 84) (Pt A) (Pr 8) (DB). 

[Reversed on another point in AIR 1965 S C 427.] 

- — Art. 31-Canlonments Act (1924), S. 126 — Vali- 
dity— Whether infringes Art. 31— The Act is an exist- 
ing law and falls under sub-cl. (a) of Cl. (5) of Art. 31 
and is therefore not open to attack on the ground 
either that there was no public purpose or that no 
compensation was provided. See Cantonments Act 
(1924), S. 120. AIR 1958 Pat 71 (DB). 

Art 31— Employees' Provident Funds Act (1952)* 

S. 14-B — Validity— Provision does not infringe the 
provisions of Art. 31(2) as it is saved by Cl. (5). ('58) 
I L R 37 Pat 47. 


— - Art. 31 (5) (b) (iii) — “Otherwise’*, connotation of. 

The word ‘otherwise* in Art. 31 (5) (b) (iii) connotes 
that the law need not always be made with its origin 
in an agreement wi^h a foreign country. It can be 
made unilaterally by the Government of India, the 
only prerequisite being that it must be concerning 
property declared by law to be evacuee properly. 
I L R (1956) Patiala 205 i AIR 1955 Pepsu 148 (153) 
(PlK)(PrJ6)(DB). ^ 

Art. 31 (2), (5) and (6)— Purjab Pre-emption Act 

—(Constitutionality. Clause (5) ol .\rt. 31 is very wide 
in its scoM and nothiog in Cl. (2) provided expressly 
or impliedly can affect the provisions of any existing 
law. The Puniab Pre-emption Act does not fall under 
Cl. (0) and as such is an existing law within the mean- 
ing of Cl. (5) and therefore does not offend the provi- 
sions of Cl. (2). I L R (1954) Patiala 545 : AIR 1954 
Pepsu 180 (184) (Pt D) (Pr 10) (DB). 

Arts. 31 (J>) (a) and 366 (10) — Land Acquisition 
Act (1894), S. 0, sub-s. (3)— Validity of— Article 31 (0) 
of the Constitution has no application to the Land 
Acquisition Act as it was passed long before the 
Constitution came into force. Therefore Cl. (2) will 
also not apply to the Act if it is an existing law. The 
Act must be held to be an existing law according to 
the definition in Art. 360(10) and therefore Art. 31 (5) 
is applicable to it. See Land Acquisition Act (1894). 
S. 6. AIR 1959 Punj 538. ^ 


• Art. 31 .Applicability — Orissa Private Lands 

(Assessment of Rent) Act (13 of 1958). S. 1 
\ alidity of Act — Act simply levies tax on land— 

Art. 31 not applicable to it. 

What the Orissa Act has purported to do is to 
authorise the levy of assessment in respect of lands 
which till then had been exempted from the said 
levy, and ^ Art. 31 (5) (b) (i) provides, nothing con- 
tained in Cl. (2) affects the provisions of any law* 
which the State may make for the purpose of impos- 
ing or levying any tax or penalty. It the Orissa Legis- 
lature has imposed a tax in the form of the assess- 
ment of the private lands of Rulers, clearly it has not 
purported either to deprive the Rulers of their pro- 
perty, or to acquire or requisition the said property, 
it is a simple measure authoHsiog the levy of a tax in. 
respect of agricultural lands and as such, it is entirely 
outside the purview of Art. 31. A I R 1961 Orissa 13L 

Ratnaprova Devi v. State of Orissa, 
(1964) 6 SCR soil 1964 S C D 892 i 30 Cut L T 
525 : AIR 1964 S C 1195 (1200) (Pt C) (Pr 14). 


14 — Central Excises and Salt Act 
(1944) Sch. I, Item 17— Levy of excise duty on footwears 
under Rem 17 is not discriminatory — It is valid and 
cannot be attacked under Arts. 19 and 31 of Constitu- 
tion. See Ibid, Art. 14. AIR 1963 S C 104. 


• ““Art. 31 — Taxing statute when can be challenged 
as violating Arts. 14, 19 and 31. See Ibid, Part 3 
(Gen). AIR 1962 S C 1563. 

• Art. 31 (2)— U. P. Large Land Holdings Tax 
^ct(31 of 1957), S, 5 (1) and Schedule — Constitutional 
validity — Not void on ground of contravention of 
Arts. 14, 19 (1) (f) and 31 (2) of the Constitution. See 
U. P. Large Land Holdings Tax Act (31 of 1957), 
S. 5 (1) and Schedule. AIR 1962 SC 1563. 

,•* Art. 31 — Bombay Agricultural Produce Mar- 

kets Act (1939), S. 29- B — Validity — Legislature has 
power to legislate retrospectively even with respect to 
taxation. See Bombay Agricultural Produce Markets 
Act (1939), S. 29.B. AIR 1962 SC 1517. 


• — Art. 31— Finance Act (1951), S. 7 (2)— Levy of 
excise duty with retrospective effect — Not an un- 
reasonable restraint on right to hold property. See 
Finance Act (1951), S. 7 (2). AIR 1962 SC 1006. 


• Art. 31 — Travancore.Cochin Land Tax Act 

(l5 of 1955) (as amended by Act(10 of 1957), Ss. 4,5A 
and 7— Constitutionality— Act is confiscatory, dis- 
criminatory and imposes unreasonable restrictions on 
holding property — Ss. 4 and 7 offend Art. 14 and 
Ss. 4, 5A ancf 7 offend Art. 19 (1) (f) — Whole Act is 
invalid as its main provisions are unconstitutional. 
See Travancore-Cochin Land Tax Act (15 of 1955)' 
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« amended by Act (10 of 1957), S. 4. AIR 1961 

• Bihar Sales-tax Act (19 of 1947) ^ 
Validity (Per S. R. Das, Ag* C. J., Bose, Bbagwati 
•od Imam, }J.) 

Article 31 which protects citizens and non-citizens 
alike deals with deprivation of property otherwise 
than by way of levying or collecting taxes, and there- 
lore, the Act does not constitute an infringement of 

vVd to property under that Article. 

AIR 1951 SC 97, Foil. Bengal Immunity G>., Ltd. v. 

S C J 672 : 1955 S C A 1140 : 
(1955) 2 Mad L J (SC) 168 : 1955 Andh W R (S C) 
J68 * (1955) 6 S T C 446 : (1955) 2 S C R 603 * AIR 
1955 SC 661 (669) (Pt A) (Pr 6). 

• Arts. 31 (1), 32, 265— Deprivation of property 
for recovery of tax— Art. 31 (1) does not apply-No 
remedy under Art. 32. 

As there is a special provision in Art. 265 of the 
Constitution that no tax shall be levied or collected 
except by authority of law. Cl. (1) of Art. 31 must 
therefore be regarded as concerned with deprivation 
of property otherwise than by the imposition or col- 
lection of tax and inasmuch as the right conferred by 
Art. 205 is not a right conferred by Part III of the 
Constitution, it cannot be enforced under Art. 32. 
AIR 1951 SC 97, Rel. on. 

Where therefore the proceedings taken against the 
petitioners under the Act 30 of 1947 had concluded 
so far as the Investigation Commission was concerned 
more than two years before the petition, under Art. 32 
was presented in the Supreme Court and the property 
of the petitioners was sold by public auction for the 
recovery of income-tax under the assessment orders 
made under the Income-tax Act itself : 

Held, on facts of the case, that the petition was not 
maintainable and that even otherwise in the peculiar 
circumstances that had arisen, it would not be just 
and proper to direct the issue of any of (he writs, the 
issue of which was discretionary with the Court. 
Laimanappa v. Union of India. (1954) 26 I T R 754 : 
1954 S C A 1313 : 1955 S C J 590 : (1955) 2 Mad L J 
(SC) 94 I 1955 S C R769 I AIR 1955 SC 3 (4) (Pr 5). 

• Arts. 31 (1), 32 and 265— Imposition of taxes. 

Clause (1) of Article 31 must be regarded as con- 
cerned with deprivation of property otherwise than 
by the imposition or collection of’tax, for otherwise 
Art. 265 becomes wholly redundant. The protection 
against imposition and collection of taxes save by 
authority of law directly comes from Art. 265 and is 
not secured by Cl. (1) of Art. 31. Article 265 net 


Supreme Court under Art. 132. Ramji Lai v. f..T. 
Officer Mohindar Gath, (1951) 19 I T R 174 : 1951 
S C J 203 I (1951) 1 Mad L J 384 : 1951 All L J (SC) 
16 I 64 Mad L W 402 : 1951 S C R 127 i (1952) S C A 
107 * AIR 1951 SC 97 (100) (Pt B) (Pr 12). 

Art. 31— Deprivation of property without autho- 
rity of law — Income-tax recovery proceedings — 
Confirmation of sale while stay order is in operation 
— Confirmation is without jurisdiction and infringes 
rights guaranteed under Art. 31 — Income-tax Act 
(1922), S. 45. (1965) 2 I T J 85 : AIR 1966 All) 176 
(180) (Pt C) (Pr 23). 

Arts. 31 (5) (b) (i). 366 (28) — Levy under 

Ch. V-A of Employees’ State Insurance Act— Nature 
and incidents of. 

The nature of the special contribution payable by 
an employer under Cb« V-A of the Act, is a tax. The 
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employee's special contribution under the Employees* 
Mate Insurance Act is a compulsory exaction, recover- 
able m the event of non-payment as if it were an 
arrear of land revenue. It is levied by public authority 
and it is not payment for services rendered. It is not 
an essential ingredient of a tax, that the moneys 
recovered by the levy must form part of the general 
revenues of the State. * 

/I enactment falls within Art. 31 (5) 

^ I necessarily mean that it falls within 

/uw-?. also. If the levy is a tax under Art. 31 (5) 

from the applicability of 
Art. 31 (2). But if (he enactment takes away an insigni- 

. of money, it may fall under 

Art. 31 (5) (b) (i) though not under Art. 31 (2). The 
impugned Act does not fall under Art. 31 (2) at all 
I L R (1958) 1 AH 109 : AIR 1957 All 136(139 14l] 
142) (Pt E) (Prs 13, 16, 32, 35) (DB). 

, Art. 31 (2) —Scope— Taxation— Right to exemo- 

tion. ^ 

There is no fundamental right to exemption from 

Ed. 713 and AIR 

surcharge does not amount to acquisition of property 
Art. 31 ot the Constitution is not applicable— That 

specific provision of Art. 31 (5) 
(h) i) ot the Constitution, no complaint can be made 
mat the levy of tax would amount to acquisition of 

^ L ^ (19^2) Andh Pra 853 : (1962) 1 
Andh W R 56 * AIR 1962 Andh Pra 415 (416 417) 
(Pt C) (Prs 16, 17) (DB). * ' 

--Arts. 3). 265-Protection against imposifion and 

collection of taxes arises directly from Art. 205 and is 

not secured bv clause (1) of Art. 3 L— Income-tax Act 

(1922), S 40 (5A)). See Ibid, Art. 19 (1) (f). AIR 1960 
Assam 70. 

c‘ Act (1922). S. 49EE-Vali- 
dity— S. 49-EE, does not infringe fundamental rights 
paranteed under Arts. 14, 19(1) (f) and 31. See 

^960 Bom 

^53 (L^13)* 

—Arts. 31. 14, 19 (I)(f) and (5), Sch. 7. List 2, 
Entry 49— Tax law— lax on land -Classification of 

lands ultimately resulting in uniform levy per acre 
without any relation to income-Absence of quasi- 
judicial approach in matter of assessment, levy and 
collection of tax — Constitutional validity — ICprala 
Land Tax Act (13 of 1901), Ss. 5, 0, 7. 9. 10 11 17 

""""a 7 (19ei}-Entire\!Jt 

and Buies framed thereunder declared unconstitu- 
tional. See Ibid, Ait. 14. AIR 1963 Ker 155. 

Art. 31-Clause (1) of Art.31 must be regarded as 

concerned with deprivation of property otherwise 
than by imposing or collection of tax— Trav-Co Enter 
tainment Tax (Validation of Levy and Collection) Act' 

.See Travancore-Cochin Entertain- 
ment Tax (Validation of Levy and Collection) Act (20 
of 1955), S. 3. AIR 1959 Ker 43 (DB). 

—Art. 31-Income-tax Act (1922). S. 23A ^ Section 
does not offend Arts. 31. 19 (1) (f) and 14 AIR IQ';? 

Mad 133. Foil. (1961) 41 ITR 21 (Mad). ^ ^ 

[Overruled on another point in AIR 1964 S C 
1804J, 

“——Art. 31 (o) (b) (i) Scope— BihariSales Tax Act (IQ 

of 1947) S 14^A, Proviso-AmendmenrmaL by 

Finance Act 4 of 1955) is unconstitutional. The legis- 
lation would not be saved by Art. 31 (5)(h) 

See Ibid, Art. 20 (1). AIR 1957 Pat 1 (DB). 
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— Art. 31-lDCome tax Act (1922), Ss. 22 (4) and 23 
(2)-t'aihire to follow procedure under. See Income. 
ta.\- Act (1922), S, 22 (4). AIR 1954 Punj 296 (DB). 


under Administration of Evacaee Property Act — 

(Administration of Evacuee Property Act (1950)^ 
S. 12). * 


19. Evacuee property. 

• Art. 31 — Decision of Custodian-General that 
property is evacuee property and that petitioner's 

husband who transferred the ‘^ame to petitioner wa? 

evacuee, becoming final Petitioner cannot complain 
of any infringement of her fundamental right. See 
Ibid. Art, 19 (1) (f). AIR 19G2 S C 1G16. 

® Art. 31 (5) (b) (ill) — Administration of Evacuee 
Properly Act (1950), Ss 2 (d), *10 (41-Vaiidity — Pro- 
visions protected by .\rt. 31 (5) (b) (iii) — Hence not 
affected by Art. 31 (2) of the Constitution — See 
Administration of Evacuee Property Act (1950), S. 2 
AIR 19G1SC 1257. v n 


The expression ‘law* used in clause (5) of Art. 31 
does not mean merely the direct expression of the will 
ot the Legislature ; in its context the expression ‘law* 
must include the lawful expression of the will of 
some authority to whom power is delegated by the 
Legislature. The expression 'property declared by law 
to be evacuee property* includes property which is 
declared by iiotiHcation issued by the Custodian under 
the Administration of Evacuee Property Act to be 
evacuee properly. Once that notification is issued the 
property becomes by operation of law evacuee pro- 
perty and it must be regarded as declared by law to 
be e.-acuee property. ILR (19.58) Bom 668 t 59 Bom 
LR 309: AIR 1957 Bom 119 (129) (Pt H) (Pr 22) 


• Arts 31 and 19 (5) — East Punjab Evacuees* 
(Administration of Property) Act (14 of 1947) as 
amended by Act (26 of 194S), S. 5.A — Validity, 

Section 5A of the Ea^t Punjab Evacuees’ (Adminis- 
tration of Property) Act (14 of 1947) cannot be read 
as a legislative provision deprivii^g the owner of his 
property. There can be no doubt that so fir as transac- 
tions subsequent to the date of amendment of the Act 
are concerned, it is nothing more than a restriction on 
the transfer of propert> by the owner thereof. The 
case v;ouId, then, be one which falls under Art. 19 of 
the Constitution and not under Art. 31. There can be 
no doubt that having regard to the purpose and policy 
underlying the law relating to Evacuee Property and 
the abnormal conditions which arose from and after 
the 15th August, 1947, the requirement of confirma- 
tion with reference to transactions affecting Evacuee 
Property cannot but be considered a reasonable 
restriction. If this requirement was in essence not a 
deprivation but a restriction in respect of future 
transactions, there is no reason for treating it as 
deprivation by virtue of its having been given 
retrospective effect, such retrospectivity being within 
the com^tence of the appropriate legislature. Sadhu 
Ram V. Custodian-General of Evacuee Property, 1956 
S C A 70 I 1956 S C } 99 : (1955) 2 SCR 1113 : AIR 
1956 S C 43 i44) (Pt A) (Pr 3). 


—7— Art. 31 (2) and (5) (b) (iii) — Scope — S. 12, 
Displaced Persons (Compensation and Rehabilita- 
tion) Act (1954) — Validity of (Displaced Persons 
(Compensation and Rehabilitation) Act (1954), S. 12). 

The Displaced Persons (Compensation and Rehabi- 
litation) Act contemplates vesting in the Central 
Government of the interest of the evacuee and of no 
one else, and there is a provision maide for paymei.t of 
compensalion and to the extent to which it contem- 
plates acquisition of the interest of the evacuee it can- 
not be regarded as inconsistent with Art. 3! (2) of the 
ConsMtution. Undoubtedly by virtue of the notifica- 
tion under S. 12 the Central Government acquired the 
properties of the evacuee free from the encumbrance 
in favour ot the person. But the notification has not the 
effect of extinguishing the contract. The contract 
remains outstanding but it cannot be enforced against 
the property vested in the Central Government by the 
operation ot the notification. Section 12 merely impo- 
ses a restriction upon the right of die person entitled 
to the benefit of the encumbrance to get the property 
in enforcement of the agreement by specific perfor- 
mance. 

Even assuming that there has been deprivation of 
property of such person by the Act, it is saved by 
clause 5 (b) (iii) of Art. 31 of tlie Constitution. 
ILR 1957 Bom 6^S : 59 Rom L R 309 : A I R 1937 
Bom 119 (128, 129) (Bt G) iPrs 20, 21) (DB). 


Art, 31 (5) — Property 'declared by law to be 

evacuee property'— Property declared by notification 


Art. 31 (5) Applicability — Stale law making 
provision in respect of evacuee property — If saved 
from operation of Art. 31 (2). 

The expression 'evacuee property* has not been 
denned in the Constitution. If by law validly enacted 
certain property is declared to be evacuee property it 
must fall within the exception contained in clause (5) 
01 Art. 31. The provision of any law which the State 
may after the date of the Constitution make with 
respect to such evacuee properly is saved from the 
operation ot cl. (2) of Art 31. I L R 1951 Bom 668 i 
u9 Bom L R 309 : A I R 1957 Bom 119 (129) (Pt I) 
(Pr23)(DB). 

Art. 31 (2), (5)— Taking possession — Adminijtra- 
tion of Evacuee Property Ordinance (1949). 

The mere fact that under the Ordinance no one 

of the property of the evacuee 
and the property merely remains vested in the Custo- 
dian should not deter the High Court from coming to 
the conclusion that the property is taken possession 
01 within the meaning of Art. 31 (2) and by reason of 
U. (o) no obligation attaches to the State to pay com- 
pensation for taking possession of that property. AIR 
1951 Bom 80. Dist. 53 Bom L R 621 : ILR (1952) Bom 

440 (449,450) (Pt I) (Pr 14) 

(DB). 

- Art. 31 — S. 40 of Administration of Evacuee 
Property .Act (1950) is not contrary to Art. 31. See 
Administrati>n of Evacuee Property Act (31 of 1950), 

S. 40. AIR 1953 Hyd 157 (DB). 

Art. 31 (1) — Administration of Evacuee Property 
Act(L950), S 7 (1) — Leasehold of shop declared to 
be evacuee property — Provisions of S. 7 (1) ignored 

Violation ot fundamental right. 8ee Administration 
of Evacuee Property Act (1950), S. 7 (1). AIR 1954 
Madh B 173 (DB). 

^ Art. 31 (5) (iii) — VaHdit>* of S. 40, Adminis- 
tration of Evacuee Property Act (1950). See Adminis- 
tration of Evacuee Property Act (1950), S. 40. AIR 
1955 Mad 75 (UBb 

Art. 31 — Administration of Evacuee Properly 

Ordinance (1949)— Validity. 

The entire scheme of the Administration of Eva- 
cuee Property Ordinance (1949) in re'>pect of "eva- 
cuee properly” is a provision for the custody and 
admini.stration of such property and not for coufis- 
cation. The evacuee's title as such is never affected. 
Even the rights of a heir are recognised. Restoration 
of tlic pr •'perty is contemplated. The Custodian acts 
practically as a statutory agent with large powers, 
but under a duty to keep accounts. There is no 
deprivation of the property of the evacuee within 
the meaning of Art. 31(1). Nor is there any taking 
possession or acquisition falling under Art. 31 (2). 
No compensation can be given to the evacuee when 
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the Custodian keeps accounts of all receipts and 
disbursements relating to his property and there is 

provision for restoration at a subsequent date. Thus 

provisions of Art. 31 are not infringed by any of the 
provisions of the Ordinance relating to evacuees. 
1951 Mad W N 497 : 1951-2 Mad L J 1 : AIR 1951 
Mad 930 (933) (Pt C) (Pr 14) (DB). 

Art. 31“ Administration of Evacuee Property Act 
(1950), S. 17 (as amended by Act 22 of 1951) — 
Validity — Section held does not involve depriva- 
tion of property in relation to mortgage rights. See 
Administraiion of Evacuee Property Act (1950) (as 
amended by Act 22 of 1951). S. 17. AIR 1958 Pat 266. 

Arts. 31, 226 — Deprivation of possession by 

Custodian of Evacuee Property — Right to writ of 
mandamus Administration of Evacuee Property 
Act, 1950. S. 28. 

A lady executed and registered a deed of wakf- 
nama on 4-5-1946 in respect of her property which 
provided that she was to be the mutwalli and that 
on her death or her relinquishing the office her 
three sons were to be joint mutwalli.'. She resigned 
her office as well as her right to receive a share of 
the income by a letter on 2-5-1949. The Deputy 
Custodian of Evacuee Pioperty holding her to be aii 
evacuee and that her letter of 2-5-1949 amounted to 
a transfer of property took possession of the pro- 
perty. The sons who were admittedly citizens of 
India applied for a writ of mandamus. It being also 
found that the lady who was born in India and 
married to an Indian citizen was herself a citizen of 
India : 

Held, (1) that there was an infringement of iunda- 
mental right of the petitioners to hold and enjoy 


With the extinguishment of the mortgage charge 
contem^plated by S. 9, Evacuee Interest (Separation) 
Act, the property which was the subject of the 
charge reverts to its owner and hence the State 
be said to have acquired the mortgagee rights. 
There is thus no acquisition or deprivation witnout 
compensation of any non-evacuee interest. 

The fact that the land vests in the Custodian 
unencumbered, does not make the Custodian, who 
represents the State for the purpose of administra- 
lion of evacuee property, owner of the land. AIR 
1954 Punj 261; AIR 1953 Pepsu 161 and AIR 1954 
Mad 51, Hel. on. ILF (1956) Patiala 205 : AIR 1955 
Pepsu 148 (152. 153) (Pt II) (Pr 13) (DB). 

"—Art. 31 — Evacuee Interest (Separation) Act 
(19ol), S. 9 — ^^Profits received by mortgagee — 
Reasonable basis of compensation. 

Assuming that S. 9, Evacuee Interest (Separation) 
Act contemplates acquisition in the sense it is used 
in Art. 31, then the prohts received from the land 
1 specific number of years can afford a reason- 
able basis for assuming that the mortgagee has been 
compensated bjth with regaru to the prin- 
P^l be advanced and iiiterest thereon at a reason- 
able rate. 

Wfcat is a reasonable compensation depends upon 
the circumstances present at the time the question of 
compensation is to bo decided. Section 9 (2) lays 
down a uniform rule for determining compensation 
to usufructuary mortgagees which the Legislature 
has power to do. The rule thus saves the section 
from being bit by the provisions of cl. (2) of Art. 31. 

ILR (1956) Patiala 205 : AIR 1955 Pepsu 148 (153) 
(Pt I) (Pr 15) (DB). 


property; 

(2) that there was no transfer of the property 
subsequent to 14-8-1947 so as to bring it wilhin the 
meaning of the expression “evacuee property” in the 
Administration of Evacuee Property Act, 1950, and 
that the question was of no consequence since the 
lady was found to be a citizen of India; 

(3) that Art. 226 gave the High Court original 
jurisdiction in all such matters to issue a mandatory 
injunction and that the special remedy of an appeal 
provided by the Act was no bar to the exercise of 
the jurisdiction. ILP 30 Pat 21 i AIR 1951 Pat 434 
(436) (Pt B) (Prs 6. 7) (DB). 

[Reversed on another point in AIR 1955 S C 282.] 


Art. 31 (5) (b) (iii) — Evacuee Interest (Separa- 
tion) Act (1951), S. 0 — Provisinns of S. 9 of Act are 
covered by Art. 31 >5) (b) (iii) of Constitution. 

The proviMons of S. 9 (2). Evacuee Interest (Sepa- 
ration) Act do not come into conllict with the provi- 
sions ot cL (2) of Art. 31 of the Constitution as those 
provisions come w'ithin the ambit of cl. (5) (b) (iii) 
of Art. 31. which provides that the State may make 
any law' “otherwise with resoect to property declared 
hvjawto be evacuee pmperty”. ILR (1956) Patiala 
-Oo : AIR 1955 Pepsu 148 (153) (Pt J) (Pr 16) (DB). 

/To 5 iV^'c^n ~ Interest (Separation) Act 

(1J51), S. J \ alidity — (Evacuee Interest (Sepa- 
ration) Act (1951), S. 9. 


— I — Art. 31 (1), (2) end (5) (b) (iii)— Scope — Admis- 
nistration of Evacuee Property Act (1950), S. 17 (2) 
—Does not infringe guarantee under Art. 31 and is 
saved by Art. 31 (5) (b) (iii). 

The Administration of Evacuee Property .Act, in- 
cluding S. 17 (2) is a law made by the Government 
of Ind ia, in pur.'uance of some agreement or un- 
ilaterally with respect to property declared by law 
to be evacuee property. Undoubtedly, therefore it 
falls under the exception in Art. 31 (5) (b) (iii). Tho 
result of setting aside a Court sale of evacuee prt>- 
perty under S. 17 (2) is to enable the State to take 
possession of the property. The provisions of the 
section aro in consonance with tho object of the Act 
and there is nothing unconstitutional about them. 
Clause (2) of Art. 31 p»-ovides for both the condi- 
tions, namely the existence of a public purpose and 
obligation to pay just compensation. The exemptions 
in cl (5) (b) therefore, will apply to the element of 
public purpose as well. S. 17 (2) of the Act cannot 
1)3 regarded as contravening the provisions of Art. 31. 
AIR 1956 Pepsu 38 (63. 64) (Pt G) (Prs 21, 26, 27} 
(DB)» 


The provisions of Art. 31 cannot possibly be 
attracted in the case of S. 9, Evacuee Interest (Sepa- 
ration) Act. rhe petitioner has not been deprived of 
Ills property; all that the Legislature has done is to 
redu le fbe J-ate of interest on the monies advanced 
by him. AIR 194- P C 72; (1947) 2 MLf 1- 1947 

-no ^ Am' ^ 

o09 : AIR l9o4 Punj 261 (264) (Pt F) (Fr 12) (DB). 

- \rts. 31, 19 and 14 — Administration of Evacuee 
Property Act (1950), Ss. 8 to 12 -Sections are not 
inconsistent with the fundamental rights guaranteed 

29. Public health, etc. 

Scope— Levy under Cliap- 
ter \ -A of Employees* Slate Insurance Act (1948). 

The Act does not fall under Art 31 15) 

Section 46 of the Act enumerates the bareflts ^wlich 
granted to the employees and only some of 

threr^pLyU!*"^ ^ of health of 


Art. 31 — Evacuee Interest (Separation) Act 
(1951), S. 9— There is no acquisition under S. 9. 


relief to the;en,plo;e7s anr;;;ThenTh:; arf 
able to earn their wages due to sickness, disaLlity or 
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other reasons though medical treatment is also to be 

provided to injured persons and the relief might be 

extended to the family also of an insured person. 
1 nis Act cannot be said to be a measure providing for 

public healta within the meaning of the expression 

Constitution. ILR 
(Pr?6) (DB) 136(U2)(PtF) 

“ ‘^*'1;* 3i (5) (b) (ii) Distinction between exercise 
ot police power and that of eminent domain- 
Hyderabad Act35o{ 195ldoes not relate to police 
power See Hyderabad City Improvement Board 

S. 1. A[B 1955 

rlyd 41 (DB). 

Applicability - Hyderabad 
Act 35 of 1951— Objects of — Act not covered by the 
Clause— Hyderabad City Ijnprovemeut Board (Land 
Acquisition) Act (33 of 19Sl), S. 1. 

Clause 5 (b) (ii) of Art. 31 covers only laws for the 

promotion of public health or the prevention of dancer 

^ purposes of the Board 

under the Hyderabad Act are wider. 

A straining the language of the Hyderabad 

Act, to hold that it authorises acquisition of the lands 
only, for promoting public health or preirentinc 
danger to life or property. By mere inclusion of 

fi.'ld f h rfu purposes, it cannot be 

/.I ® therefore covered by 

ran Aio ‘1',® ILR (1954) Hyd 

(DB)'."^”^ (42,44) (Ft B) (Prs 5, 11) 

Maintenance of Public Order 
Act, 1949 (3 of 1950), S. 8 - Bihar Act 3 of 1950 
infringes Art. 31 (2) of the Constitution. 

Bihar Maintenance of Public Order Act, 1949 is not 
saved by the provision contained in Art. 31 (5) of the 
Constitution. There is no certificate of the President 

under Art. 31 (6) and, therefore the Act infringes the 

Constitution. ILR 35 

B L J R 210 : 1956 Cri L J 640 : AIR 
1956 Pat 137 (141. 142) (Pt E) (Pr 19) (DB). 

• (2). (5). Sch. 7,List2, Items 18, 64, 

05 — Bihar Land Encroachment Act (31 of 1950) is 
not an Act for alleviation of public nuisance. 

The expression ‘public nuisance’ is most inaporo- 
priate respect of Bihar Land Encroachment Act 
and even I E this is an Act covered by items 18. 64 and 
oo or List 2, the question of public nuisance does not 
arise. As a niatter of fact, if it is an enactment with 
regard to land, it comes solely within item 18. and 
on y the penal portions of the statute can come 
within item 64. The jurisdiction and the powers con- 
terred upon the Collector may be covered by item 85 
but alter reading and considering these three item.s 

one cannot say that this is an Act for the alleviation 

ot public nuisance. The Act does not come within 
any ot the exceptions provided in Art. 31 (5) of the 

The Act cannot be saved under 
Cl. (o) (o) (ii) of .Alt, 31. It is not meant for the pro- 
motion of public health, nor is it meant for the pre- 
vention of danger to life and property; on the other 
hand, it interferes with fundamental rights, inasmuch 
as it deprives persons of their property without com- 
pensation. 8rij Bhukan v. S. D. O. Siwan, 33 Pat 690* 

1954 B L J R 513 : AIR 1955 Pat 1 (U to 14) (Pt C) 
(Prs 6. 7) (SB). ^ ^ 

" — Art. 31 (5) (b) (ii)— Promotion of social welfare— 
Employees’ Provident Funds Act (1952). S o^S 5 is 
not ultra vires. See Ibid. Art. 14. AIR 1964 Punj 85* 


£!• Clause (0). 

I, ® ~ Madras Act (28 of 1948) cannot 

be challenged on ground that it offended S. 299. 
Government of India Act (1935). See Tenancy Laws- 
. ladras Estates (.Abolition and Conversion into Ryot- 
wan) Act (20 of 1948). AIR 1980 S C 32. ^ 

• Art. 31 (6) -^Bombay Land Requisition Act 1948 
as amended by Bombay Acts 2 of 1950 and 39 of 

SC 521 

List 3. Entry 42-Princi. 
compensation for property acquired 

1948 Sm® respect of Madras Act 26 of 

I Abolition and Conversion 
into Ryotwari) Act (26 of 1948), S. 24). 

® holder of zamindari estate in the 
htate ot Madras to raise the contention that the pro- 
visions relating to compensation as contained in the 

thoMhl ^®i 0“ the ground 

legislative powers 

under the Government of India Act, 1935 The 

of the legislative 

dfni 1935 correspon- 

Prt i^L ^oh. 7 in the present 

guarantee given by S. 299 (2) of 
the Act of 1935 is not available to the appellant by 

reason of Art. 31 (6) of the Constitution. This is so 

even with respect to the contention that absolutely no 
compensahon has been allowed in respect of a large 
number of under-tenures: AIR 1954 S C 257. Verappa 
V. State of Madras, AIR 1954 S C 605 (606) (Pr 2). 

T* “ Scope and object — \^’est Bengal 

c Planning Act (21 of 1948), 

.0 Con>titutionality, See VV^'st Bengal Land Deve* 

1954 s"c 170 ^ Act (21 of 1948), S. 8. AIR 

and Art. 31-A— U. P. Acquisition of 
Temporary Powers Act (39 of 
I , ^ P^pviso 1 — Validity — Acquisition of 

land Compensation — No provision for full market- 

yalueof property acquired— First proviso to S. 9 (1) 

cannot be save<i by cl. (2) of 
mu A covered by cl. (6) of the Article — 

passed in 1948 — Therefore it could 

not be a law which hai been enacted not more than 

lo months, before the commencement of the Const!- 

n p ?; P* Acquisition of Propertv (Flood 

Heliet) Temporary Powers Act (39 of 1948), S. 9 (1), 
Proviso. AIR 1962 All 606 (DB). 

Art. 31 (6)— Scope. 

Clause (0) of Art. 31 embraces two categories of laws 
Tu n certain laws which upon being certiSed by 
the 1 resident cannot be challenged on the ground 
that jthey contravene the^provisions of Article 31 (2) 
ana also certain other laws v/hich upon certifica- 
tion cannot be challenged on the ground that they 
contravene the provisions of S. 299 of Government 
of India Act. 1954 All L J 673 : AIR 1955 All 12 
(16) (PtB) (Prs 8, 9). 

[Reversed on another point in AIR 1961 S C 14.] 

Art. 31 (6) and 31-B — Madras Estates ( Abolition 
3ud Conversion into Ryotwari) Act, S. 20, Proviso 2 — 
Validity of -Constitutional validity of S. 20 Proviso 2 
cannot be challenged in view of .Arts. 31 (6) and 
31. B of tbe (Constitution substitut-^d by the Constitu- 
tion (Fourth Amendment) Act 1955. (Government of 
India Act (1935). S. 299 H)). (1958) 1 Andh \V R 459: 

ILR (19.5S) Andh Pra 289 i AIR 19.58 Andh Pra 522 
(530, 531) (Pt F) {Prs 20, 21, 23) (DB). 

Art. 31 (2) and (6)— Requisitioned Lands (Conti- 
nuance of Powers) Act— Not ultra vire; — Held, Arti- 
cle 31 (2) did not affect the provisions of any law 
enacted more than 18 months before the commence- 
ment of the Constitution — The Requisitioned Lands 
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^Continuance of Powers) Act 1947 was such an enact- 
ment. See Requisitioned Lands (Continuance of 
Powers) Act (1947), S. 0(2). 1960 Nag L J (Notes) 
77 (Bom). 

——Art. 31 (5) — West Bengal Premises Requisition 
and Control (Temporaiy Provisions) Act (5 of 1947) 
— Validily. 

Clause ( 6 ) aj^lies to West Bengal Premises Re- 
quisition and Control (Temporary Provisions) Act 
/5 of 1947). Therefore the provisions of Cl. (2) 
r^uiring compensation would not make the Act ultra 
vires even if no compensation w'as provided for. 
I L R (1951) 2 Cal 86 : 87 Cal L J 140 i AIR 1952 
Cal 05 (67) (Pt E) (Pr 23) (DB). 

Art. 31(0) — Statutes passed within eighteen 

months but not submitted for certification— Effect. 


"Art. 31 ( 6 )^ — Validity of Oriisa Development of 
Industries, Irrigation, Agriculture. Capital Construc- 
tion and Resettlement of Displaced Persons (Land 
Acquisition) Act (18 of 1948), S. 7 (1) (e). 

Orissa Act (18 of 1948), comes within the language 

f u * proviso to S 7 (1) (e) 

of the Act was enacted not more than 18 months 
before the commencement of the Constitution. The 
Act did not receive the certificate. It is, therefore, 
open for a person to object to the constitutionality of 
the provision of the Act. f L R (1956) Cut 113 : AIR 
1955 Orissa 97 (98, 99) (Pt A) (Prs 3, 4, 5, 6 , 7) (DB). 

® — Terms of the clause are not wide 

enough to cover each and every contravention of the 
Constitution but only of Cl. (2). See Ibid, Art. 19 (1) 
(f). AIR 1950 Pat 392 (SB). 


It is not correct to say that Art. 31(0) will not 
appl^ to statutes passed within eighteen months of 
the Constitution coming into force but not submitted 
for the certification of the President. Article 31 ^0) 
will clearly apply to such a statute and ihe result is 
that the Statute isopen to challenge on the ground 
that it does not comply with the provisions of 
Art. 31(2). 55 Cal W N 778 t AIR 1951 Cal 111 
(114) (Pt B) (Pr31) (DB). 

Art. 31 ( 6 ) — Scope. 

The certification under Cl. (0) of Art. 31 of the 
Constitution is no better than the assent of the Presi. 
dent to a measure under Cl. (4) of Art. 31. The 
certification under Cl. (0) should also only bar the 
Courts from enquiring into questions of compensation 
which are guaranteed by Cl. (2) of Ait. 31. Thus the 
enquiry about the provisions being bad tor absence of 
public purpose or in excess of authority given by any 
of the Entries in Lists II and III in Schedule VII of 
the Constitution should be open to Court in case of a 
measure certified under Cl. (C) of Art. 31, like the Act 
assented to under Cl. (4) of the aforesaid Article. 
AIR 1952 S C 252, Foil.; AIR 1943 Madh B 97 (FB), 
Rel. on. I L R (1954) Hyd 783 : AIR 1954 Ilyd 227 
(232) (Pt H) (Pr 18) (DB). 

Art. 31 ( 6 ) — “Any law of the State” —Meaning. 

The words “any law of the State” mean any Act, 
Ordinance or Order, enacted by the State without 
any reference to its validity. Opinion of Das J. in 
AIR 1950 Pat 392 (SB), approved and observations of 
Sinha J., Dissent from. 65 Mad L W 2*26 i 1952 Mad 
W N 241 : 1952-1 Mad L J 456 : I L R (19531 Mad 
543 I AIR 1952 Mad 835 (835,830) (Pt A) (Pr 2) 
(DB). 

Arts. 31 ( 6 ) and 228 — Writ of certiorari — 
Issue of, to declare Act invalid. 

When Art. 31 (0) declares that an Act shall not be 
called in question on the particular ground men- 
tioned, it is not open to the Court to issue a writ of 
certiorari or other appropriate writ practically achiev- 
ing the 5 ame result. L R 5 P C 417, Ref. to. 65 Mad 
L W 226 : 1952 Mad W N 241 : 1952-1 Mad L J 
456iILR (1953) Mad 543 : AIR 1952 Mad 835 
(836) (Pt R) (Pr 5) (DB). 

Art, 31 ( 6 )— Certificate under— Effect. See Madras 

Electricity Supply Undertakings (Acquisition) Act 
(43 of 1949). AIR 1951 Mad 079 (DB). 

[Reversed on another point in AIR 1954 SC 251.] 

Art. 31 ( 6 ) — Orissa Act 18 of 1948 — Validity — 

.Act though passed within 18 months before the com- 
menceraent of the Constitution was not submitted to 
the President for his certification. Consequently 
Courts are entitled to examine the existence of “public 
purpose”. See Ibid, Art. 31 (2). AIR 1958 Orissa 187 
<Dh). 


•. 7 -Art. 31 ( 6 )— Exercise of powers under — Res- 
triction. 

(per Shearer J.)— The restriction, on the exercise of 
the power under Art. 31 ( 6 ). that the President should 

certifying any law unless that law pro- 
vided for compensation is not a legal but rather a 
moral or political restriction. Kameshwar Singh v. 
Province of Bihar, I L R 29 Pat 790 : AIR 1930 Pat 
392 {398)(PtBI (Pr 5) (SB). 

® Art. 3 1 ( 6 ) — “It shall not be called in question” 

—Meaning of —Institution of suit prior to Constitu- 
tion. 


The intention of the Constituent Assembly was that 
certain rights in land should be or be liable to be 
extinguished with effect from the date of enactment 
purporting to extinguish them and it cannot be said 
that words “it shall not bo called in question" being 
words of futurity the certificate of the President is of 
no avail to the defendant where a suit for u declara- 
tion that the Bihar State Management of Estates and 
Tenures Act (21 of 1949) is an unconstitutional law is 
instituted prior to the enactment of the Constitution. 
Kameshwar Singh v. Province of Bihar, I L R 29 Pat 
790 : AIR 1950 Pat 392 (398. 399, 417) (Pt C) (Prs 5, 
37, 3S) (SB). 

• Art. 31 ( 6 ) — Certificate of President— Effect. 

(Per Shearer J.) — The Constitution of India merely 
debarred the Courts from entering into the (Question of 
compensation or the propriety of the acquisition. The 
intention was not to compel the Courts to obey 
implicitly any enactment passed by the Legislature 
where a certificate was granted by the President. 
Kameshwar Singh v. Province of Bihar, I L R 29 Pat 

790: AIR 1950 Pat 392(401, 402) (Pt G) (Pr 8 ) (SB). 


• Art. 31 ( 6 )-Ii:ffect of-Civil P. C. (1908), S. 9. 

{Per Sinha J.) — A Court must have jurisdiction 
throughout the proceedings until teimiuation of those 
proceedings by the judgment of the Court, If the 
Court had jurisdiction to go into the question at the 
date of the institution of the suit, the jurisdiction will 
continue until something has happened to take away 
that jurisdiction. Article 31(0) has not the effect of 
taking away the pre existing (urisdiction of the Court 
^ go into a matter. Kameshwar Singh v. Province of 

S’I’n) (Pr^7HSB?‘ •' 


4 * • V 


4 ‘o ““'■act the operation of 
Vc 5* 1 ["““be a valid law of the State. The 

certification by the President may cure an irregula- 
rity or an illegality in some details of the law in a 
valid piece of Tegisjbtion but cannot cure a law which 

K 5 State Management of 

Estates and Tenures Act (21 of 1949) being void 

abinitio cannot be cured by .the certificate unde. 
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v. Province of Bihar, 
ILR 29Pat790: AIR 1950 Pat 392 (417) (Pt 0)(Pr 38) 

“—-Art. 31 (6) — Saurashtra Grants (Resumplion) 
Ordinance (S4 ot 1949) and Amending Ordinance 
(o or 19o0)^\ alidity. 

Saurashtra Grants (Resumption) Ordinance 
(o4 01 ld49i and the A nending Ordinance 0 of 1950 
were certined by the President under Art. 31 (6) of 
the Constitution of India and their validity cannot 
be called in question on the ground that they contra* 

mm 

“~Art. 31 (6) — Saurashtra Grants (Resumption) 

Ordinance (84 of 1949) - Saurashtra Government 

Notification No. PD IN V 55, dated 16th July; 1951 
—Validity. ^ » 

Grants (Resumption) Ordinance 

(«4 ot 1949) and the Amending Ordinance (0 of 1950) 
cannot be called in question by virtue of Art. 31 (6) 
Constitution of India and there is nothing in 
the Constitution or the Ordinance which would 
justify the Court to consider the merits of the Sau- 

Notification, dated 10th July 
1951. AIR 195G Sau 32 (34) (Pt E) (Pr 5) (DB). 

22. Article 31.A— Scope. 

(a) Arts. 31-A and 31-B. 

(b) Art* 31 (4) compared. 

(c) Rights conferred by this Part 
Fourth Amendment of 1955. 

22. Article 31.A— Scope. 

31-.A “ Mysore Tenancy Act (13 of 1952), 

fc M primary object of the Act 

IS to affor 1 much needed relief to the agricultural 

tenants by regulating their relations with their land- 

^ r b,aws — Mysore Tenancy A-r (]'\ 

OM952). S. 6. (1963) 2 S C J ^6 : A I R mC S C 


— Before 


(as amended JTthly in 1964) — 

Scope Art. 31-A is enacted to implement agrarian 
(23“o?i96IH. Amendment) ^ct 

(23 ot 1961) IS not confined to any agrarian reform 

Provisions of that Act do not attract Art. 31A. 

" enacted only to 
implement agrarian reform which expression has to 

movVstn “ meaning so as to include 

provisions made for the development of rural 

economy. Under Art. 31 (2) and Art! 31 (2.A) of the 

^nstituiion a State is prohibited from making a law 

and ^ public purpose 

and unlessit fixe.s the amount of compensation or 

specifies the principles for determining the amount 

0 compensation But Art 31-A lifts the ban to enable 

Th« agrarian reforms. 

The said object of the Constitution is implicit in 

Art. ^l.A It does not, however, enable the State to 

acquire the lands of citizens without referec.ce to anv 

fundamental 
payment of compensation, for, to 

deprive Art. 31 2^ 
practical y of its content. Therefore. Art. 31 A will 

apply only to a law made for acquisition by the State 

01 any estate’ or any rights therein or for extinguish 
mentor modiBcation of such rights if such acquisition, 
extinguishment or modification is connected with 

^ I960 S C 1080 and A 1 R 1935 

o U 632, Rel. on, 

Assuming that the Land Acquisition (Madras .Am- 
endment) Act (23 of 1901) is conceived and enacted 
only for the purpose of slum clearance which became 
an urgent problem for the City of Madras even then 
such a slum clearance cannot be held to relate to an 


agrarian reform in its limited or wider sense* That 

apart, the Amending Act in its comprehensive phra- 

seolop takes in acquisition for any housing scheme 
whether tor slum clearance or for creating modern 
suburbs or for any other public purpose. The provi- 
sions of the Amending Act are not confined to any 
agrarian reform and therefore do not attract Art. 31-A 
ot the institution. Vajravelu Mudaliar v. Special 
, Acquisition, W. Madras, 

I (1964) 2 S C J 70S: (1964) 2 Mad 

W R (S C) 173 : A I R 
196o S C 1017 (1022) (Pt B) (Prs 11. 12). 

5 j Art. 31-A--Assam Fixation of Ceiling on Land 
Holdings it(l of 1957) — Act conforms to the pattern- 
uiually followed by the several States in the country 
lor giving elfect to agrarian reform and the attack 
against its validity on the ground that it is a colourable- 
piece oHegisIation must fail. See Tenancy Laws- 

Ceiling on Land Holdings Act (1 
of 1950. AIR 1962 S C 137. 

f — Bomba> Personal fnams Abolition 

^t (4- of 19o3)— Compensation not payable for loss 
to inamdar Still Bombay Act is saved from attack 
under Art. 31. AIR 1961 SC 288. 

f ~*Art. 31 -A — Interpretation of - Article 31A 
deprives citizens of their fundamental rights. Such 
an Article cannot be extended by interpretation to 
overrpch the object implicit in the Article. Kochuni 

Kerala, 1960 Ker L J 1077 : 

lorn bnhJn 2 S C A 412 : AIR 

1960 S C 1080 (1087) (Pt E) (Pr 16). 

I*. Arts. 31-4 and 14 — Vindhya Prade.sh Abo~ 
c Reforms Act (11 of 

^ constitutional— 

b 22 do^ not violate Art. 14 - Even it be held that 

c ov S- 22 (1) as compared to 

COT } '^® “ ground lor striking down 

S. 22(1) in view of Art. Sl-A. See Tenancv Laws- 

Vindhya Pradesh Abolition of Jagirs and Land Re- 
forms Act (11 of 1952), S 22. AIR 1960 S C 790. 

®, ?}'^ Tenancy Laws — Vindhya Pradesh 

Abolition of Jagirs and Land Reforms Act (11 of 1952) 
Constitutionality of Act as a whole cannot be chal- 
enged in view of Art. 31A. State ol Vindhya Pradesh 

Vi-'/ I960 M P C 447 : 

J**’ J '^3 : 1960 Nag L i 

inrri F-U ^ ‘ ' (19b'<))3 8 C R 106 : A I B 

1960 8 C lOe (798) (Pt A) (Pr 3). 

31..A and Art. 14 — Act offending Art. 14 
—Effect of. 

Article 31 A renders the objection that an Act 
oliends Art. 14 of the Constitution inadmissible. 
Amarsinghji v. State of Rijasthan, (1955)2 SCR 

3 C A 766 I 1958 8 C J 523 : A I R 1955 
8 C 504 (536, 537) (Pt X) (Pr 86). 

- — Arts. 31A, 31 (2) and 14 -Scope-U.P. Abolition of 
/!:.amindari and Laud Reforms Act (1 of 1951)— Legis- 
lature dissolved — Act does not cease to be operative. 

See Tenancy Laws — U. P. Zarnindari Abolition and 
Land Reforms Act {1 of 1951). AIR 1953 Ail 92. 

'Art. 31-A Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (20 of 1948) as amended by 
A. P. Act (29 of 1909) Ss. 28 (1). Expl. 32 (1), Expla- 
nation —Explanation added by the amending Act not 
merely declaratory — They affect vested rights— Cannot 
be given retrospect! /e effect — Intf rpretation of 
Statutes— Use ot objects and reasons— Art. 13 A of the 
Gonstitution does not apply. See Tenancy Laws— 
Madras Estates (Abolition and Conversion into Ryot- 
wari) Act (26 of 194S) (as amended by A. P. Act 
(20 of 1960), S. 28 (1), Explanation. (1965) 1 Andb 
W R 98. 

Arts. 31A, 31i 19 and 13 — Assam Acquisition of 
Land for Flood Control and Prevention of Erosioo 
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(VaUdaHon) Act 1959 (21 of 1900), Ss. 2.3-rntention 
— Validity of Assam Act 0 of 1955 — Acquisition of 
land prior to Act of 1955 — Validation by Act 21 of 
1960 — Effect — As the Act of 1955 deals with the 
acquisition of property and not with the law relating 
to agrarian reforms, Art. 31-A is attracted. See Assam 
Acquisition of Land for Flood Control and Prevention 
of Erosion (Validation) Act 1959 (21 of 1960), S. 2. 
AIR 1963 Assam 141. 

Art. 3l‘A (1) (a) — Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948) as amended by Act (13 
of 1958), Ss, 31-A to 31D — Validity — Restrictians 
imposed on landlord's right to property are consis- 
tent with Constilution. 5y Bom L R 616 i A ( R 1957 
Bom 252 (263) (Pt E) (Pr 31) (DB). 

[Overruled on another point in AIR 1959 S C 
459.] 

Art. 31-A-VaIidity. 

It cannot be held that the amendment to the Con- 
stitution embodied in Art. 31-A, was enacted by the 
provisional Parliament constituted under Art. 379, 

that the Constitution was ik t amended as pro- 
vided by Art. 368, and that either the amendment i.s 
bad or such an amendment could only endure till 
the proper Parliament \^as elected under the Con- 
stitution and once such Parliament was electee it was 
for that Parliament to confirm the amendment enacted 
by the provisional Parliament. AIK 1953 Pat 3bH. 
Re). on. ILR (1955) Bom 127i SO Bom L R 1062 :A1R 
1955 Bom 28 (34) (Pt G) (Pr 11) (DB). 

Art. 31.A and Sch. 7. List 2. Entry 36, List 3, 

Entry 42 — Acquisition without compensation —Vali- 
dity. See Ibid, Art. 31. (’59) 63 Cal W N 751. 

Alts. 31-A, 14 and 31 — Aghat Tenure and Ijaras 
Abolition Act (Bom. 65 of 1959), S. 4 — Validity of 
Act — It falls within scope of .\rt. .01- It cannot be 
challenged on grounds cowered by Arts. 14 and 31 — 
The Act deals with land tenures called 'estate’ within 
the meaning of the definition under Art. 3UA (2) and 
is valid. (1961) 2 Guj L R 454 : A I R 1962 Guj 297 
(303, 304) (Pt A) (prs 16. 17. 18) (DB). 

—Art. 31-.\— Scope. 

Article 3U.\ protects the taking away of the funda 
mental rights as to property. The High Court, there- 
fore, has to strictly consider that the interpretation of 
that article is not such as to extend beyond its object. 
In every case under consideration, therefore, it would 
have to consider whether the rights which are sought 
to be taken away or extinguished fall within the scope 
of that article. In other words, the object for which 
such rights are sought to be taken away must have 
relation with the estate as defined in Art 31.A (2). 
(1961) 2 Guj L R 454 i AIR 1962 Guj 297(303, 304) 
(Pt G) (Pr 17) (DB). 

Art. 31.A— Scope. 


for violation of Arts. 14. 19 and 31. See Tenancy Laws 
-Punjab Security of Land Tenures Act (10 of 1953), 
S. 19E. AIR 1963 PunJ 319. 

• Art. 31-A — Punjab Security of Land Tenures 

Act (10 of 1953), S. 11 — In the Act the rights of the 
landlord are not suspended, nor ij there any penalty 
imposed upon him, as a result of a subjective or 
arbitrary determination. See Ibid, Ait. 19 (l)(f) and (5). 
AIR 19.54 Punj 167 (FB). 

“ — Art. 3LA— Saurastra Barkhali Abolition Act (20 
of 1951), S. IS - Validity oi the Act cannot be chal- 
lenged on the ground of inadequacy ol compensation. 
See Ibid, Art. 31 (2). A I R 1955 Sau 80 (DB). 

Art. 31-A — Tripura Land Revenue and Land 
Reforms Act (45 of 1980), Ss. 123 and 107-Cannot be 
challenged on ground :hat they are made retros- 
pective so as to operate from date of Bill. See 
Tenancy laws— Tripura Land Revenue and Land Re- 
forms Act (43 of i960), S. 123. AIR 1963 Tripura 1. 

Art. 31. A — Tripura Land Revenue and Land 
Reforms Act (43 of 19( 0), Chap. II and S. 134 (1) — 
Violation of Arts. 14, 19 and 31 of Constitution can- 
not be urged in view of Art. 31-A, See Tenancy laws 
—Tripura Land Revenue and Land Reforms Act (43 
of 1960). Ch. 11 and S. 134 (1). AIR 1963 Tripura I. 

“ Art. 31-A West Bengal Land Development and 
Planning Act (21 of 1948), S. 8 — Section continues to 
be constitutional in view of Constitulion (Fourth 
Amendment) Act. 1955. See West Bengal Land De- 
velopment and Planning Act (21 of 1948), S. 8. AIR 
1962 Tripura 13. 

Law — Meaning of. 

" ‘Law' meaning of — Law includes 
Bill winch has not yet become law by being assented 
to by President or Governor as the case may be. See 
Ibid, Art. 31 (3). AIR 1957 Orissu 96 (DB). 




. 4 . 


(Amendmenl) Act, 10.54 (17 of 1954). S. l-‘Law 
providing lor acquisition'— Meaning of. 

As a matter of construction it must be held that tho 
words ‘law providing for acquisition’ occurring in 
Art ol-A (1) would include not only the Parent Act 
providirg for acquisition but also the amending Act 
which should be deemed to have been incorporated 
in the Parent Act even though the amending Act in 
express terms provides only for te.xtual amendment of 
certain clauses. Tho amending Act cannot stand 
isolated atd must bo held to have been read by the 

President, as forming part of the Parent Act, when he 
gave his assent to it. ILR (1957) Cut 1 : AIR 1957 
Orissa 96 (99) (Pt D) (Pr 11) (DB). 


• Art 31-A (1) — Law — Meaning of— Does not 

XlTl95UUr2i)t 


Art. 31-A protects not only that portion of the 
Estates Abolition Act which contains provisions re- 
lating to tlio Tenancy Law of tho State but also tho 
other provisions thereof which are integrally con- 
nected with iho scheme of acquisition. What is pro- 
tected under Art. 31-A is 'tho Jaw relating to the ac- 
quisition of the estates' that is every part of that law 
which is reasonably connected with it is as part of 
the same scheme of acquisition. ILR (1953) Cut 71 : 
AIR 1953 Orissa 185 (203) (Pt O) (Pr 40) (DB). 

’ Art. 31- A — Punjab Security of Land Tenures 
Act (10 of 1953) — section 19-E — Added by Punjab 
Act 14 of 1902 — Pep^,u Tenancy and Agricultural 
Lands Act (13 of 1955), Section 32LIC — Added by 
Pepsu Act 16 of 1962 — Constitutional validity — Im- 
pugned sections are a measure of agrarian reform 
within ambit of Art. 31A and are saved from attack 


22(a). Arts. 31-A and 31-6. 


—Arts. 31- A (1) (a), 31-B-Land Acquisition 
(l^mbay Amendment) Act (4 of 194S). S. 3 -Scone 

of Art. 31 B— Art. 31 B not governed by Art. 31-A— 
Bombay Act 4 of 1948 being void from its incep- 
tion, not saved by Art. 31- A. ‘ 

The words. ‘without prejudice to the generality of 
of the provisions’ in Art. Sl-B indicate (liat Acts Ld 
regulations specified in the Ninth Schedule would 
have the irumuinty even if they Jid not attract 
Art 3J.A of the Constitution. If cverv ^ct in fh^ 

Ninth Schedule would be covered by Art. 3 l-A. this 

Article would become redundant. Indeed some of the 
Acts mentioned therein, namely, items 14 to 20 and 

many other Acts added to the Ninth Schedule, do no1 
appear to relate to estates as defined in Art. 3 l-A (2) 
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institution. It must therefore be held that 

Art R , •’y Art. Sl-A and that 

^ ® constitutional deirice to place the speci- 
-led statutes beyond any attack on the ground that 

‘■'a"”" Constitution. As the 

Bombay Amenaing Act was void from its inception 

Co IPcinr Jeejeebhoy v. Assistant 

Cdlector^ Thana P/ant 67 Bom L R 5^5 : (1965) 2 

t) C A : 1965 M P L J 114 : 1965 Mah T i . 

AIR 19G5 S C 1096 {llOl, 1102, 1103) (Pt D) (Pr 13)! 

Amend- 

» — -Arts.31.A, 31.B-Validity of. 

inserted in the Constitution 
do not either in terms or in effect seek to make any 

Mmf®? 'n Arts. 132 and 136. Art. 31A 

aiins at saving aws providing for the compulsory ac- 
quisition by the State of a certain kind of property 
from the operation of Art. 13 read with other relevant 

date rVrr Art. 31B purportstovali- 

pa sed whth^i?®f u Regulations already 

MahlerUR ■ ’ a provision, would be 

liable to be impugned under Art. 13. The new articles 

being essentially amendments of the Constitution 

ThaUh^lL^ the power of enacting them.’ 

r istS^" saved relate to matters covered by 

^ihitiLaH .^contravenes the Constitution con- 
^itutionally valid is a matter of constitutional amend- 

oTPl’rfirnr^*' " -clusive^owt 

Quaere— Whether the latter part of Art. 31B is too 

ssudely «pres,sed. Shankari Prasad v. Union of India 

j.9o^R D (SC) 219 : 64 Mad L W 1003 • 1951 All 

Mad L J 683 : 88 Cal L J 28^ 
>.“51 S C J 7 /5 ! 30 Pat 1179 i IQ^9 9 r* n cq Am 

1951 S C 458 (463, 464) (pYc) (Prs 14 i%^®® = 

' Applicability — Acquisi- 
VlR. V- (20 of 1948)-Art 

of ^Vrf 3U ^ n P^r“ in^pective of provisions 

Acquisition (Rehabilitation of 
Refugees) Act (26 of 19481, S. 11. ILR ( 1957 ) 2 All 
68 : AIR 1958 All 154 (15S) (Pt F) (Pr 15) (DB). 

‘‘^7^^* 31-A, 3I-B and 368 *" Scone — Acts mf^n 
tioned in ninth schedule — Power of subordinate 
leg^islature to amend -Limitation — (Tenancy Laws 

of 194S)“Y^34T2 'a)Y" «7 

stonH^ ^ as they 

mend Yf® Con-titution (First Amend- 

'Tl R ^nd ’rR enacted. The effect of Art. 

■3i-B and the Ninth Schedule is to incorporate the 

provisions of the Acts in the Constitution and 

challenge as inconsistent with or taking away or 
abndging any rights conferred bv the Third Fait of 

Acts specified in [he Ninth 

amended the amendments must 

ProvisioDs of the Cons- 

t Yn Thp^rf ''f-'? Art- 31-A of the Constitu- 

tion. The Constitution can be amended only by 

of the"const^°Y ‘*'®.l manner provided by Art. 308 

( hV AMc “i’y a^empt to amend any of 

mentioned m the Ninth Schedule so as to 

ChY Third p" f conferred by 

Constitution by a Legislature 

other than the Parliament of India and in a minnw 
different tiom that proyided in Art. 308 is void and 
rneffeative. Therefore, Art. SUB does not assist in 
maintaining that S. 34 (2-A) (1) of the Bombay Ten 
ancy and Agricultural Lands Act, 1948 is intr/ vires’ 


fprYsTfDB).^^^ ' 

■Arts. 31-A and 31-8— Validity. 

which were added by the 

Constitution (First Amendment) Act of 1951 are none, 
tjtutional. AIR 1951 S C 458, Foil ILR ( 1954 I 
iS3 : AIR 1954 Hyd 227 (231) (Pt A) (Pr 11) (DBff 

22 (b). Article 31 (4) compared. 

Art, 3l*A and 31 (4) — Relative scope. 

wider protection than 
does Art. 31(4). Raja Bhairchandra Bhup v. State 

536 ^*iq-r * Assam 469 : 1936 S C A 

rPrY8)^"^^^ S C J o43 : AIR 1956 S C 503 (511) (Pt E) 

22(c). Rights ^conferred by this Part 
— Before Fourth Amend- 
ment of 1955. 

* ”7 does not stand repealed 

qua the estates of Zamindars and is not ‘non est.’ 

p'^'i Prf* ^^e estates of the 

stsnH*'!-o[,» Constitution does not 

w ’a^ -non esf by Constitution 

Part rrf Act, 1951. The truth is that 

Part III of the Constitution is an important and 

®i°I°fated by anything contained in Article 31-A of 

Article 31-A, 

while providing that no law providing for the ac- 
quisition by the State of any estate, shall be deemed 

YitR « f 1 ®" ground that it is inconsistent 
®L*u^®* away or abridges any of the rights 
conferred by any of the provisions of Part III clearly 

LinrAAf ‘hat where such lawismadebythelegis- 
nii f A I Yu ^®’ ^he provisions of this article .shall 
f ^ thereto unless such law having been re- 

rlZ- consideration oE the President has 

proviso in express terms 
fhf^rv. "J'! alternative provisions ot Part III of 
thp Art. 31 (3) for judging whether 

complied with the pro- 
fh'.r.?n ^ provisions of Art. 31 (2), 

the other hand, they are kept alive. The difference 
s that persons whose properties fall within the 
defanition oE the expression “estate*’ in Art. 31-A are 
deprived of their remedy under Art. 32 of the Con- 
titution and the President has been constituted the 
sole judge of deciding whether a State law acquiring 
estates under compulsory powers has or has not com- 
p lecl vyith the provisions of Art. 31 (2). The vali- 
dity ot the law in those cases depends on the subjec- 
tive opinion of the Presideat and is not justiciable. 
Unce the assent is given the law is taken to have 
complied with the provisions of Art. 31 (2). State of 
Bihar V. kameshwar Singh. I952 S C J 354 : I L R 
31 Pat 565 : 1952 SC R 889 : 1953 S C A 53 i 65 
Mad L W 527 : A I R 1952 S C 252 (309, 310, 315. 
316) (Pt V) (Prs 202, 231)- 

•’7 ^Art. 31A — Natural rights— Rights recognised 
and rights conferred by Constitution — Madhya 
Bharat Zamindari Abolition Act — Applicability of 
Art. 31A. 

It is too late in the day to base an argument in 
an Indian Court on the theory of the natural rights 
of man, particularly in relation to property. What- 
ever rights can now be claimed by any citizen in 
India must be on the basis of the Constitution. If 
relief is sought in respect of any infringement of 
an alleged nght, the person asking for such relief 
must base his claim on some provision of the Consti- 
tution either express or implied. The Fundamental 
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Rights derive their sanctity not from anything 
which existed previously but from the Constitution 
and in this sense they are conferred by the Con- 
stitution. They are rightly called as “conferred" by 
the Constitution inasmuch as for enforcement of 
such rights new remedies are made available to the 
<5itizens of India. An application under Art. 226 of 
the Constitution challenging the Constitutionality 
of the Madhya Bharat Zaminiari Abolition Act is 
not a proceeding in relation to a right which has 
been merely recognised, but is in regard to a right 
which has been conferred by the Constitution. Art. 
31A therefore applies to such a case. AIR 1950 
S C 27, Foil. Ram Dubey v. Govt, of the State of 
M. B. ILR (1952) Madh Bha 178 t AIR 1952 Madh 
Bha 57(66,71)(PtG)..(Prs 31. 32. 34. 71.74,75) 
<FB). 

Art. 31A — S. 8 — Saurashtra Barkhali Abolition 

Act (20 of 1951), S. 8— Section if infringes Art. 14 of 
Constitution -Even if S, 8 is discriminatory. Art. 31A 
is conclusive answer since under that Article no law 
can be rendered void on the ground that it infringes 
any of the fundamental right guaranteed by Part HI 
of the Constitution. 9 Sau L R 91 : AIR.1955 Sau 
80 (85) (Pt E) (Pr 11) (DB). 

23. "Acquisition.” 

• Art. 31- A (1) (a) — Bombay Act 4 of 1948 held 

not saved by Art. 31 (5) (a) or by Art. 31A (1) (a)- 
If a particular statute attracts Art. 3UA (1) (a), it can. 
not D8 invalidated on the ground that it does not 
comply with the provisions of Art, 31 (2) But Art. 
31A cannot have any bearing in the context of an 
Act which had no legal existence at the time the 
Constitution came into force. Jeejeebboy v. Asst. 
Collector, Thana. 1965 MP L J 114 : 1965 Mali L J 
115: 67 Bom L R 575 i ( 1965) 2 S C A 457 j AIR 
1965 S C 1096 (1101 to 1103) (Pt C) (Prs 11. 12, 13). 

• Art. 31-A — Bombay Land, Tenure Abolition 

Laws (Amendment) Act, 1958 (Bom. 57 of 1958), 
Ss. 3, 4 and 6*— Taluqdari tenure — Effect of provisions 
contained in Ss. 3. 4 and 0 on such tenure — Right 
to receive purchase price by tenure-holders affected 
— No acquisition by the State of any estate or any 
rights therein or the extinguishment or modiScatiou 
of any such rights — Ss. 3, 4 and 0 are unconstitu- 
tional and void — Provisions are not saved i)y Art. 10 
(5) or by Art. 31-A. See Ibid. Art. 19(1) (f). AIR 
1962 SC 821. 

• Art. 31 — Assam Fixation of Ceiling on Land 

Moldings Act (1 of 1957) —Act falls within th? protec- 
tion of Art. 31- .A of the Constitution— It is also not a 
colourable piece of legislation— Hence it is coastitu* 
tionally valid. Where the lands sought to be acquired 
under the Act are admittedly an ‘estate’ as defined by 
Art. 31A (2), the rights which are extinguished oy the 
acquisition of such lands are undoubtedly “rights in 
relation to an estate" as defined by that provi^io., 
See Tenancy Laws — .\ssain Fixation of Ceiling on 
Land Holdings Act (1 of 1937).) AIR 1962 S C 137. 

• Art. 31*A (as amended by Constitution (Fourth 

Amendment) Act (1955) — Object and Seope of — 
(Madras Act 32 of 195.5)— If covered. 

(Per Majority, Jafer Imam and Sarkar, IJ., contra) : 
Art. 31-A as amended by Constitution (Fourth 
Amendment) Act (1955) is concerned with land tenure, 
called ‘estate’ and provides for its acquisition or the 
extinguishment or modification of the rights of the 
land-holder or the various suhordinatetenure.holders 
in respect of their rights in relation to the estate. 
air 1959 S C 459 and AIR 1959 S C519. Rel. on. 

Madras Marumakkathayam (Removal of Doubts) 
Act (32 of 1955) does not modify any of the rights 
<»ppertaining to ‘janmam right’, but only confers 


shares in the proparty on other members of thetarwad. 
The sole title of the sthanee is not recognizsd and the 
members of the tarwad are given rights therein. The 
Act does not regulate the rights inter se between land- 
lords and tenants. Hence the Act is not covered by 
Art. 31- A (as amended by the Constitution (Fourtn 
Amendment) Act, (1955). Kochuoi v. States of Madras 
and Kerala, I960 Ker L J 1077 : 1960 Ker L T (S C) 
31 : (1960) 2 S C A 412 ; (1960) 3 S C R 887 i (1961) 
2 S C J 443 : AIR i960 S C 1080 (1086, 1087, 1088, 
1089) (Pt D) (Pfs 15. 16, 19). 

• Art. 31A— Himachal Pradesh Abolition of Big 

Landed Estates and Land Reforms Act (1954), Ss. 11, 
2( Validity — The Abolition Act falls within the class 
of statutes contemplated by Art. 31A (a) — Validity 
cannot be challenged. See Ibid, Art. 19. AIR 1960 SC 
1008, 


• Arl.31.A(l)(a)andSch. VII,Listri;Enlry 18- 

Scope— Ajmer Abolition of Intermediaries and Land 
Reforms Act (3 of 1955), S. 8— Validity — Whether 
protected by Art, 31-A. 

The : Legislature was certainly competent, under 
Entry 18 of List H of Sch. VI[ to the Constitution 
relating to Land, to enact S. 8. It cannot be disputed 
that the Legi:,lature has power in appropriate cases 
to pass even retrospective legislation. Therefore, the 
Ajmer Legislature certainly had the power to enact 
such a provision, and in the circumstances in which 
this provision has been made in the Act. it cannot be 
.said that it is not protected under Art. 31-A. The 
provision is not an independent provision; it is merely 
ancillary in character enacted for carrying out the 
objects of the Act more effectively. Raghubir Singh 
v. State of Ajmer, 1959 S C J 629 :( 1959) Supp (1) 
S^C R 478 I A I R 1959 S C 475 (477, 478) (Pt A) 


* '•~.Art. 31-A (1) (a) — Scope — Ajmer Abolition of 
Intermediaries and Land Reforms Act, S. 38— If 
saved— (Tenancy Laws— Ajmer Abolition of Interme- 
diaries and Reforms Act (3 of 1955), S- 38). 

Section 38 is another ancillary section, like S. 8, 
and is meant to subserve the purposes of the Act[ 
namely, the abolition of all intermediaries and en- 
couragement of self-cultivation of the land. There- 
fore S. 38 is also protected under Art. 31-A (1), (a) of 
the Constitution as an ancillary provision necessary 
for the purposes of carrying out the objects of the 
Act. Raghubir Singh v. Stale o( Ajmer. 1959 S C 1 
629*: (1959) Supp (1) S C R 478 : AIR 1959 S C 475 
(478)(PtB) (Pr 5). 


® 31-A Scope — Bombay Tenancy and 

Agricultural Lands (Amendment) Act (13of 1959)—* 

Validity. 

The.Bombay.Land Revenue Code, 1879, was an 
existiDg law relating to land tenures in force in 
Bombay at the time _\yhen the Constitution (Fourth 
A nendment) Act, 1955, was passed and Art. 31.A in 
icsarnended form was introduced therein and (he ex- 
pression‘estate’ had a meaning given to it under S (10) 
there, viz., -any interest in lands’ which compdsed 
within Its cope alienated land and covered the hold- 
ings of occupants within the meaning thereof • The 

impugned Act was however not a law tor the acquid- 
tion by the Mate of any estate or of any riehts there 
ill. Art 31-A (f) (a) talL of two distiLt^of^ts of 
legislation, one being the acquisition by the 3tate of 
any estate or ot any rights therein and the other beiniz 
the ex inguishment or modification of any such rivhts 
An extingnishment or modification of any rights in 
estates is a distinct concept altogether and cannot be 
in the process of acquisition by the State. Under the 

Act there IS no suspension of the titlp oi fho 
lord at all The title of the landlord to the land passt 
immediately to the tenant on the tiller's daHud 
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there is a completed purchase or sale thereof as 
between the landlord and the tenant. The impugned 
Act is covered by Art. 31-A and is protected from 
attack against its constitutionality on the score of its 
having violated the fundamental rights, enshrined in 
Arts. 14 19 and 31 of the Constitution. Sri Ram Ram 
Narain Medhi v. State of Bombay. 1959 S C A 491 j 
61 Bom L RSll : (1959) 2 Andh W R (S C) 1 (1959) 
SC j 679 : (1959) 2 Nf L J (S C) 1 : (1959) 1 S C R 
Supp) 489 : A f R *959 S C 459 (468, 470, 472) 
(Ft D) (Prs 33. 37. 3S, 41, 42). 

• 7 ‘^rt. 31- Scope— Assam State Acquisition of 
ZamindarisAct(L8of 195l)-If proUcled by Article. 

The Assam State \cquisition of Zamindari.s Act is a 

law providing for the acquisition by the State of an 

ptate Aithin the meaning of Art. 31.A and, that 
being so, its constitutonalitv or validity cannot be 
questioned on (he ground of any contravention of any 
ot the provisions of Part III of the Con4itution 
dealing with fmidamental rights, f he impugned Act 

? ? ? for State ac piisition of estate' even 

11 Its definition of Estate comprises something more 
than whp is comprised in the six categories included 
within that term in S. 3 (b) of the Assam Land and 
Revenue Regulation of 1886. The impugned Act is 
fully protected by Art. 31- A. bhiirebendra Narayan 

^ L ^ ^1956) 8 Assam 469 : 
S C J 543 : 1956 S C R 303 : 
AIR 19c6 S C 503 (511. 512) (Ft F) (Fr 19). 

* 31 A— An objection to the validity of an 
Act rmahng to acquisition of property on the ground 
inat it did not provide for payment of compensation 
is an objection based on Art. 31 (2) and it is barred 
when the impugned Legislation fell within Art. 31A. 

Rajasthan. 1955 SCI 523 • 


any estate but a right purely personal to the occnDan^ 
arising only in the event of there being a sale. There- 
tore. Art. 31-A has no application to a right of pre- 
emption. Consequenlly S. 242 (3) of the M. P. Land 
Revenue Code is not saved by Art. 31-A. Balabhau 

Vr>=r- Nardanwar, 60 Bom L R 18- 

195r L J 351 : I L R (1957) Bom 728 : AIR 1957 
Bom 233 (235, 236) (Pt C) (Pr 9) (FB). 

('4ro1'’l953)'^ri.®.°l7’'’*^^®'*‘’“"’ Inams Abolition Act 

4 \ oi /-ii ground of compensation. 

See Ibid, Art. 31(2). AIR 1955 Bom 28 (DB). 

Art. 3l-A-ChalIenge on ground of public our- 
pose-If the legislation tails under Art. 3h A, it is^not 

legislation to 

challenge it on the ground that the acquisition is not 
tor public purpose (Bombay, Personal (nams Aboli- 


Estates Acquisition Act (1 ot 
« ^ W. B. Act (35 of 1955), Ss. 49, 

— Acquisition of rights of raiyats and 
of T. Envisions are protected by Art. 31- A 

Can>titution.See Tenancy Laws-W. B. Estates 

Aw amended bv W. B. Act 

(3o of 19o5), S. 49. AIR 1964 Cal 552 (DB). 

amended by the Amendment Act, 
laoo) — \v. R. Estates Acquisition Act (1 of 1954) (as 
amended by W. B. Act 35 of 1955), Ss. 52. 4-Noti6- 
cation under S. 4 issued on 10.4-19.56 — Validity — 
Amendment of VV. B. .\ct being retrospective, estates 
cease to exist on date of amendment — .Act 
p ected by Art. 31A though notification of vesting 
IS issued later on. See Tenancy Laws-VV. B. Estates 

1954) (as amended bv W. B. Act 
3o of 19ao), S. 52. AIR 1964 Cal 552 (DB;). 

7T^*^V ~ Ajmer Tenancy and Land Record? apply — AcouisiUon^^oMn^S'^f ^ ~~ 

Law enacted in ConAentioAraTto; Cannot be r^ “ 

1 he contention that there is no public purpose in 
the acquisition of a jagir or an estate and therefore, 
the impugned statute is bad. is barred, once Art. 31-A 
IS hejd to apply. A I R 1955 Bom 28 and A I R 1955 

r • 007 /on ; 2 R 454 I AIR 1962 

Guj 297 (300. 301, 302) (Ft B) (Prs 10, 11) (DB). 


Act 

e 1 1 -I . . /. -• - i_ju» u-uacicu IN 

s 112 IS not saved either by Art. 19(5) or by Art. 31A. 
Jt IS intenoed to regulate the rights of landlords and 

providing for “the acqui.sition by 
lo-o c'^ . Raghubir Singh v. Court of Wards, .\jmer, 

^29 : 1953 SCR 1049 : 
W N 433 : AIR 1953 S C 373 (375) (Pt A) 

(i r 11)* 


Art. 31-A— Article validates acquisition of a 

estates and is not concerned with States grantinc adh 
vasis right. See Tenancy Laws U. P. Land Ueforn 

AU 2Lr(FB?'^^ (31 ot 1952) S. 5. AIR 196 


Art. 31-A— The word “acquisition” implies thal 
there must be an actnil transference of the land or al] 
those rights and it must be possible to indicate sonu 
person or body to whom the land or such rights are 

o* Andhra Inams (/\srcssment) Act (17 
of i95o;, S. 3. AIR I960 Andh Fra'46i (DB). 

Acquisition (Bomhav Amend- 
ment) Act (4 of 1048)— Validity — Art. 31 A protects 
Bombay Act from being declared invalid. See Ibid, 
Art. 14. AIR 1960 Bom 35 (DB). 


9 Art. 31 K (li fa)— Applicability — Acquisition 
ot estate or of any rights therein — Right of ore- 
cmptiOD - S. 242 (3), M. P. Land Revenue Code, if 

^242 73))^*’ I^cvenue Code (2 of 1955); 

Article 31-A (l)(a) doe? not deal with any and every 
right; it deals with an estate or a right therein and 
the extinguishment must be of such a right. A right 
which the owner of a property has to claim substitu- 
tion tor a verdee when adjoining property is sold to 
a third party without notice to him is not a right in 


,cVV 31-A (lj(a) \grarian reforms— Legislation 
motlifyirg rights of landlord -Art. 31.A (1) (a) whe- 
ther applies - Himachal Pradesh Tenants (Rights 
and Restoration) Act (1972). S. 3 - Immune from 
attack under Arts. 19 and 31 by virtue of Art. 31.A. 

The Himachal Prade.sh Tenants (Rights and Res- 
toration) Act, 1952, is within the compefence of the 
Legislature which passed it. Section 3 of the afore- 
said Act under which the rights of a landlord were 
modified is covered by sub-cJ. (a) of Art. 31 A (1) and 
even it the said provision is supposed to be in conflict 
with Art. 19 or 31i it would not he deemed to be 
void on the ground of any such conflict and is im- 
mune from such attack. Even though a legislation 
may not provide for acquisition bv the State, it will 
not be open to attack on account of any conflict with 
Art. 14, 19 or 31 provided it is covered by Art. 31-A. 

The words ‘or the extinguishment or modification 
of any such rights’ in Art. 31-A (1). sub-cl. (a) are not 
dependent upon or subordinate to the words ‘the acq- 
uisition by the State of anv estate or of any rights 
therein’ and the words ‘the acquisition by the State' 
do not modify the words ‘or the extinguishment or 
modification of any such rights'. AIR 1963 Him Fra 
28 (29. 30) (Ft B) (Prs 7. 8). 

Art. 31-A— Madras Inams (Assessment) Act (40 of 

1956) — Even if the .Act is regarded as providing for 
acquisition of the inams and is inconsistent with 
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Art. 14 or 19 it is saved by Art. 31-A. See Madras 
Inam (Assessment) Act (40 of 1950). AIR 1964 Mad 
^0 (DB)* 

Art. 31-A Mysore (Personal and Aliscellaneous) 
Inams Abolition Ast (I of 1955}, S. 9 - Section whe- 
ther constitutes fraud on Constitution— Law providing 
for acquisition without payment of compensation 
cannot be questioned in view of Art. 31-A. See Ibid, 
Sch. Vri, List III, Entry 42. AIR 1959 M> s 222 (DB). 

Art. 31-.A— Scope -Orissa Estate Abolition Act 
1941 (1 of 1952), S. 3 (1) Law dealing with acq- 
uisition of part of estate — Protection under Art. 31-A. 

Where a law relating to the acquisition of an entire 
estate gets the protection of Art. 31-A it would neces- 
sarily follow that a law dealing with the acquisition 
of a part of an estate would also get the same protec- 
tiori by reason of the well known maxim 'ornne majus 
continet in se minus' (the greater includes the lessk 

^ Orissa 96 (100) (Pt F) 


Estates Abolition Act (1 of 

^ ^ ^ 0953) Cut 71 : A I R 
1953 Onssa 185 (195. 219) (Pt H) (Prs 19, 74) (DB). 


-—Art. 31* A — Orissa Estates Abolition Act (1 of 
1952)^ S. 1"“ Acquisition of various items is valid* 

The acquisition under Orissa Act of various indivi- 
dual items thereof, viz., private lands, personal service 
mams, waste lands, forests, etc. is valid. I L R (1953) 
Cut 71 : A I R 1953 Ori«sa 185 (197, 199, 200, 219) 
(Pt K) (Prs 23, 28, 74) (OB). 


and Prevention of Fragmentation) Act (50 of 1948) 
(as amended by Punjab Act 39 of 1963), S. 2 (bb). 
A 1 R 1964 Punj 419 (FB). 

Art. 31-.A — Pepsu Tenancy and Agricultural 
Lands Act (13 of 1955)— Constitutional validity. 

The lands which are alFecled by the provisions of 
the Act are an estate as deficed in Art. 31-A and as 
the Act comes within the purview of Art. SLA its 
validity cannot be assailed on the ground that it 
offends Arts. 14, 19 or 31. A I R 1962 Punj 523 (524) 


— Art. 31-A (1) (a) — Acquisition of estate — East 
Punjab Holdings (Consolidation and Prevention of 
Fragmentation) Act, l94S-Object of Act is agrarian 
reform— Act is valid. 


I Cl 1 uii 


• xiic 1 uri|uu noiUiiij^^ 

solidation aod Preventian of Fragmentation) .Act, 
1948 (E. P, Act 50 of 1948) as amended by Punjab 
Act 27 of 1950 has for its objects agrarian reforms ; 
it is a valid piece of legislation and cannot be struck 
down as unconstitutional. It is thus immune from 
attack by virtue of Art. 31.A (1) (a) of the Constitu- 
tion. Jdgat Singh Didar Singh v. The State of Punjab, 
I L n (1962) I Punj 685 : 64 Punj L R 241 : A I R 
1962 Punj 221 (221,222 22'^. 224, 225, 227, 228) 
(Prs 3, 6, 8. 9, 14, 16, 17, 20) (FB). 


• and 31.A — East Punjab Holdings 

(Consolidation and Prevention of Fragmentation) 
(Second Amendment and \ alidation) Act (27 of 
( 1960) — X'alidity— Art. 12— 'State'. 


Art. 31-A -Law of compulsory acquisition— Cases 
tailing within the scape of Art. 31 (4), 31A or 31 B- 
Law cannot be challenged on grounds relating to 

compensation. See Ibid, Art. 31(4). AIR 1953 Orissa 
185 (DB)^ 


——.Art. 31-A — Bihar Laud Reforms Act, S. 4 (Id- 
Validity — (Bihar Land Reforms Act (30 of 1950), 
S* ^ (h ))• 

Section 4 (h), Bihar Land Reforms Act, confers 
authority on the Collector to make inquiries in res- 
pect of any transfer including the settlement or lease 
of any land comprised in an estate or tenure. It is 
obvious that the transferee or the lessee of land com 
prised in an estate or tenure has an interest or right 
in such estate or tenure. Section 4(h) must betaken 
to be a law providing for the acquisition of any estate 
*‘or of any right therein or for the extinguishment or 
modification of such rights” within the meaning of 
Art. 31- A, of the Constitution. Further the provisions 
of S. 4 (h) are intimately associated and linked with 
the main provisions enacted under Ss. 3 and 4. The 
primary matter dealt with by this legislation of which 

4 (h) is an integral part in its pith and substance 
deals with the acquisition of estates or tenures falling 
within entry 30 ot List 11 and is therefore protected 
from attack under Art. 3UA of the Constitution. AIR 
1954 Pat 550 (553) (Pt B) (Pr 4) (DB). 


Art. 31-A— Scope — S. 5 (2) (a) of Pepsu Court of 
Wards Act (I of 2008 Bk.) is not savei by Art. 19 (5) 
or by Art. Sl-A. See Ibid, Art. 19 (I) (f). A I R 1957 
Pepsu 5 (DB). 

® “~Art. 31-A (1) (a) — Common purposes enume- 
rated in clauses (iii) and (iv) of S. 2 (bb), E. P. 
Holdings Act (50 ol 1948) as amended— Reservat'Ons 
for— Validity — Pest of— Agrarian reform — Meaning 
jT focludes legislation meant to improve standard 
of living and working in viUages— Amending Act (39 
of 196'3 held covered by Art. 31-A (1) (a) of the 
Constitution — Reservations for income to Gram Pan- 
chayat and for other purposes held valid. See 
Tenancy Laws — East Punjab Holdings (Consolidation 


CXIAIIU CbldlKi or 


applies equally to au 
to a portion of an estate. 

Village Panchayat which is a statutory body is 
undoubtedly a local authority and therefore ‘State’ 
by virtue of the definition in Art. 12. 

The act of handing over the management and 
possession of the land of the proprietors to the village 
panchayat amounts to acqui.ition by the State The 
transfer ot rights to the panchayat can also be consi- 
dered as modification of proprietary^ rights within the 
meaning of Art. 31-A. 

The Punjab Village Common Lands (Regulation) 

provides for 

vesting of Shamlatdeh m the village panchayat with 
put payment otcompansadon to the proprietors has 
been held to be valid. Hence Act 27 of 1900 which 
merely provides authority for adding to or taking 
away from the already existing sh imlat deh is saved 
by Art 31-A. A I H 1955 S C 504. Dist A I R 19^4 
Punj 107 (FB) and A I R 1959 ^ C 5lf. Foil k^shan 
Singh V. State of Punjab, 62 Punj L K 840 • I Tr 
( 1960) 2 Punj 904 : A 1 R 1961 Punj 1 -^ 3 ) m.Cf 
6. 7) (FB). ‘ 

5 Art. 31.A - Applicability - Acquisition and 

nf estates-Dislirction - Rajasthan Act 

6 of 1952 governed by Art. 31. A — (Raiasthm I nnri 

”'*1 of Jagirs Act (6 of 1952) 

Pf^-ses-Acquisition aid res^S 

Besurnption iaiplies taking back by the nersnn 

grants the land, iind there can be no liability to pay 

compensa <on when such taking back takes Xce 
because of breach of conditions of the grant. 

The very fact therefore, that the Rajasthan Act 
provide., for payment of compensation is he cl e ares 
possible indication that the Act is for the amtion 
of jagirs, and not for resumption as thst 7. ^ ' n 

understood, flerethe propc-rV^s biini 
not because of any breach of t^keu away 

under which it was given to the iagirdar^il^ 

ment of compansatio^n. The ateffon Vri°t? sTa 
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cannot therefore be excluded on the ground that the 
Rajasthan Act is not an Act for acquisition of estates. 
Amar Singh v. State of Rajasthan, 1955 Raj L W 212: 

^ 2 S C R 303 I A I R 

1954 Raj 291 (294) (Ft B) (Pr 6) (FB). 

24. “Extinguishment or modification 
of any such rights”. 

• “ Art. 31-A — Expressions “any estate or of any 
rights therein" and "the extinguishment or modifica- 
tion of such rights” in Art. 31* A — Wide connotation 
of — Held, that the impugned Acts area part of a 
general scheme of reforms and any modification of 
rights has the protection of Art. 31-A. See Ibid. 
Art. 19 (1) (f). A I R 1965 S C 632. 

• Art. 31-A (1) (a) — Bihar Land Reforms Act (30 
of 1950), S. 4 (h) — Constitutional validity — Section 4 
(h) is saved by Art. 31-A (1) (a) of the Constitution— 
It is designed to extinguish or modify the rights in 
an estate. See Tenancy Laws — Bihar Land Reforms 
Act (30 of 1950), S. 4 (h). A I R 1962 S C 50. 

® Art. 31-A (1) (a) — Scope — Punjab Security of 
Land Tenures Act (10 of 1953 as amended by Act 11 
of 1955)— If extinguishes or modifies any rights in 
any ^tale within Art. 31-A (1) (a) — Constitutional 
validity — (Punjab Land Revenue Act (17 of 1887). 
S. 3). AIR 1959 Punj 8, Overruled. 

Keeping in view the fact that Art. 31-A was enacted 
by two successive amendments one in 1951 (First 
Amendment), and the second in 1955 (Fourth Amend- 
ment) with retrospective effect, it must be held that 
those expressions have been used in their widest 
amplitude, consistent with the purpose behind those 
amendments. A piece of validating enactment pur- 
posely introduced into the Constitution with a view 
to saving that kind of legislation from attacks on the 
ground of constitutional invalidity, based on Arts. 14, 
19 and 31, should be given its fullest and widest 
effect, consistently with the purpose behind the enact- 
ment, provided however that such a construction 
does not involve any violence to the language actuallv 
used. 

The expression 'rights in relation to an estate' has 
been used in a very comprehensive sense of including 
not only the interests of proprietors or sub-proprie- 
tors but also of lower grade tenants, like raiyats or 
under-raiyats. The expression ‘other intermediary’ 
added to it shows that the enumeration of inter- 
mediaries was only illustrative and not exhaustive 
A I R 1959 S C 459. Rel. on ; A I R 1959 Punj 8 (FB). 
Overruled ; A I R 1954 Punj 167 (FB) and A I R 1955 
Punj 220, held correctly decided. 

The provisions of Puniab Security of Land Tenures 
Act (10 of 1953 as amended by Act 11 of 1955) amount 
to modification of the land owner’s rights in the land 
comprised in his estate or holding. It is clear that the 
provisions of Art. 31-A save the impugned Act from 
any attack based on the provisions of Arts. 14, 19 and 
31 of the Constitution. Atma Ram v. State of Puniab. 
1959 S C J 407 I (1959) Supp (1) SCR 748 i A I R 
1959 S C 519 (526, 527, 528) (Pt B) (Prs 11. 12, 14) 


• "“"“Art. 31-A — Modification — Meaning of.- 

* ■ . I I , ? " in the context of the 

Ar^clo Only means a modification of the proprietary 
right of a citizen like an extinguishment or that right 
and cannot include within its ambit a mere suspen- 
sion of the right of management of estate for a time 
definite or indefinite. Raghubir Singh v. Court of 
Wards, Ajmer, 1954 Mad W N 433 ; 1953 S C J 505 i 
1953 SCR 1049 : 1953 S C A 629 i AIR 1953 S C 
373 (375) (Pt D) (Pr 10). 

“ Art. 31-A (1) (a)— Applicability — Law providing 
for acquisition of rights of lessees and sub-lessees of 
mines and minerals. 


Sub-clause (a) of Cl. (1) of Art. 31 -A is very general 
in its term, and would include the acquisition of any 
estate or of any rights therein, as also the extinguish- 
ment or modification of such rights. Provided that 
the lessee or sub-Iessee is an intermediary and holds 
an estate or any rights therein it cannot be said that 
sub-clause (a) has no application. In any event, the 
provisions as to acquisition of the rights of lessees 
and sub-lessees of mines and minerals which have 
been introduced in the W. B. Estates Acquisition Act 
lof 1954 by the W. B. Amending Act 4 of 1957, 
come within the expression ‘extinguishment or modi- 
fication in Art. 31-A (1) (a). 66 Cal W N 304 i A I R 
1960 Cal 646 (661, 662) (Pt C) (Pr 27). 

• Art. 31-A— Extinguishment and modification* 

—“Meaning. 

It is plainly incorrect to construe Art. 31-A in such 
a manner as to render the word modification occur- 
ring therein wholly redundant. Both the word 'extin- 
guishment' and ‘modification* which find place in. 
Art. 31-A must be given their respective meanings and 
significance. The difference in the import of these two 
words lies in the degree of the impairment or invasion' 
of the rights in an estate. While extinguishment indi. 
cates a total annihilation of the right, whether it be 
in respect of the entire estate or a part of it, modifi- 
calion covers a case where a right in the estate is 
abridged or impaired short of extinguishment to the 
prejudice of the person in whom the right resides. 

A I R 1953 S C 373, Expl. and Disting. 

It is therefore idle to contend that 'modifleation* in 
Art. 31-A means nothing other than ‘extinguishment^ 
and that anything short of extinguishment, will not 
be covered by Art. 31-A. Nor is it tenable to contend 
that a drastic limitation imposed upon a landlord's 
right to obtain land for personal cultivation by evict- 
ing the tenant will not amount to modification of the 
landlord’s right in the estate. The right to resume the 
land especially for personal use of cultivation is 
undoubtedly a valuable right which the landlord has 
in his estate. Any curtailment of this right so as to 
preclude him from recovering the extent of land he 
desires or actually needs to bring under personal 
cultivation will be a modification of his right in the 
estate. S. Sant Singh v. Stale of J & K. AIR 1959 J & K 
35 (42, 43, 45, 46) (Pt D) (Prs 15, 21) (FB). 

• Art. 31-A — J & K Tenancy Act (2 of 1980) (as 

amended by Act 7 of 2005 and 12 of 1955), Ss. 16 (1), 

1 (a), 15- A, 19- B, 45, 47 and 49 — Constitutional vali- 
dity — Protection under Arts. 31-A and 31-B whether 
available — It cannot be said that either S. 15-A or 
S. 19-B of the Act is directly intended to modify the 
right of the landlord in the estate. See Tenancy Laws 
— J. 6c K. Tenancy Act (2 of 1980) (As amended by 
Act (12 of 1955), S. IS-A. AIR 1959 J & K 35 (FB). 

Art. 3 1- A— Mysore Tenants (Temporary Protection 

from Eviction) Act (37 of 1961), S, 3— Validity — It is 
not a law providing for “extinguishment" or “raodifl- 
cation” of any right. — See Tenancy Laws — Mysore 
Tenants (Temporary Protection from Eviction) Act 
(37 of 1961), S. 3. AIR 1964 Mys 43 (DB). 

Art. 31-A — Extinguishment of estate rights — 

Punjab Milage Common Lands (Regulation) Act (1 
of 1954), S. 3 — provision vesting rights in village 
land in Village Fanchayat — Object to benefit rural 
community — Act is a measure of agrarian reforna 
and is protected under Art. 31-A. 

Article 31* A applies only to such legislation as is 
designed to effect agrarian reform : AIR 1960 S C 1080 
(Foil.). Agrarian reform is not confined only to the 
improvement of methods of tilling land for it has a 
much broader scope and includes all steps affecting 
the rural economy in general. Section 3 of the Punjab 
Village Common Lands (Regulation) Act 1953 (I of 
1954) vests certain rights in certain areas of land in a 
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representative body — the village Panchayat —so that 
it could be better managed for the benefit of the rural 
community and viewed in this light it is hard to agree 
that the Act is not designed lo affect agrarian reform. 
Where an Act authorises the reservation of a portion 
of. proprietary land for providing income to the Gram 
Faochayat and the functions of the Gram Panchayat 
are to promotethe well-being of farmers in all possible 
ways tne Act must be said to be aimed at agrarian 
reform. A I R 1902 Punj 221 (FB) Foil. Thus the Act 

having for its object agrarian leform is protected by 
Article 31- A of the Constitution and does not offend 
against Articles 19 and 31 or Art 14 of the Constitu- 
tion : A I R 1955 Pun) 220 held still good law after 
reconsideration in light of A I R 1960 S C 1080. 60 
Punj L R 966 : AIR 1964 Punj 503 (504. 505. 506) 
(Pt A) (Prs7.8) (DB). 

#— Art. 31-A— E. P. Holdings (Consolidation and 
Prevention of Fragmentation) (Second Amendment 
and Validation) Act (27 of of 1960) —Validity— Act is 
saved by Art. 31-A — The transfer of rights to the 
Panchayat can be considered as modification of pro- 
prietary rights within the meaning of Art. 31A. See 
Ibid, Art. 31. AIR 1961 Punj 1 (FB). 

Art. 31-A— Punjab Consolidation of Land Procee- 
dings (Validation) Act (6 of 1954) Pre. and Ss. 3 and 
4 — Eriinguishment and modification of right — The 
protection afforded by Art. 51A does not avail because 
such lands or parcels thereof in Punjab State as are 
not assessed separately to land revenue and which 
do not form units by themselves cannot be brought 
within the meaning of ‘estate’ as define i by Art. 31 A. 
See Ibid. Art. 31. AIR 1959 Punj 8 (DB). 

[Overruled in A I R 1959 S C 519]. 

Art. 31-A (1) —“Extinguishment or modification 

of any such rights”- Punjab Village Common Lands 
(Regulation) Act — ^'alidity — (Punjab Village Com- 
mon Land (Regulation) Act (1 of 1954). Ss. 1 and 3). 

There is no ground for thinking that if a person’s 
rights in an estate have been taken away from him and 
given to another person this would not be extinguishing 
those rights, Therefore the impugned Act does fall 
within the meaning of Art. 31-A as it provides for the 
extirguishment of certain rights in certain property 
belODging to the village proprietors and also for the 
modification of those rights. 

There are in an estate several kinds of rights owned 
by various persons and one of such lights is the right 
of proprietorship in the village 'shamilaP and when, 
therefore, the impugned Act provides for the extin- 
guishment of such ownership rights it clearly 
provides for the extinguishment or modification of 
certain rights in an estate. The whole includes the 
part and where an Act provides for rights in an estate 
it provides for rights in part of an estate. AIR 1954 
Punj 167 (F B), Foil. 

There is therefore, nothing in impugned Act which 
offends against the provisions of the Constitution and 
the Act is therefore valid. ILR (1955) Punj 1334 : 57 
Punj L R 359 : AIR 1955 Punj 220 (221, 222) (Prs 2. 
3,5) (DB). 

• Art. 31 A — Punjab Security of Land Tenures 

Act (10 of 1953) — Validity — Act does nothing more 
than modify rights in estates which is permissible 
under terms of Art. 31A. See Ibid, Art. 31, AIR 1954 
Punj 167 (FB). 

• Art. 31-A — Validity of Punjab Security of 

Land Tenures Act [Tenancy Laws— Punjab Security 
of Land Tenures Act (10 of 1953)]. 

The Punjab Security of Land Tenures Act is not an 
Act aiming at the acquisition of private property. It 
merely limits the maximum holding of a landlord and 
lays down a procedure for attaining this object* It 


therefore does nothing more than modify rights in 
estates which is permissible under the terms of Art. 
31-A of the Constitution. 

Even if by any stretch of meaning S. 18 of the Act 
could be construed into a provision for acquisition 
the same section contains a provision for the payment 
of compensation, inasmuch as the tenant has to pay a 
fair price for the land which he wished to purchase. 
Sub-s. (2) of S. 18 of the Act lays down the procedure 
for determining the value of the land. It therefore 
cannot be said that the Act authorised compulsory 
acquisition of property without making provision for 
the payment of compensation to the owners. 

So long as the retrospective effect of the Act is in 
conformity with the objects of the Act and does not 
violate any principles of the Constitution the provi- 
sion must be held to be valid. The Act gives certain 
rights to those tenants who were ejected after the 15tli 
of August, 1947, and there seems to be nothing unrea- 
sonable in giving them the same rights as are acquired, 
by persons who are tenants at the commencement of 
the Act. In the same way the abrogation of mala fide 
transactions is brought under the mischief of the Act 
by S. 16. This section is intended to prevent evasion 
of the provisions of the Act by colourable transac- 
tions. Therefore the objection that the statute is not 
valid because it nulli6es retrospectively all giftst 
exchanges and family settlements against the spirit of 
the Constitution and natural justice, is not tenable 
AIR 1941 FC 10, Rel. on. ; A I R- 1951 Cal 85. 
Ref. to. 

There is also no force in the argument that the 
Punjab Act is invalid because it deals not with whole 
villages but with portions of estates held by the land- 
owners and therefore is. not saved by Art. 31-A. It is 
clear from the specific inslances of Acts mentioned by 
Art. 31-B as saved by Art. 31 A that the object of the 
latter Article appears to have been to bring all agri- 
cultural land as distinct from urban property within 
the ambit of the Article and that the Constituent 
Assembly in enacting that Article intended not only 
to deal with whole estates but also part of estates. 
Bhagirath Ram Chand v. State of Punjab. 56 Punj L R 
1 : A I R 1954 Punj 167 (170, 171) (Pt B) (Prs 8, 9 
10, 14) (FB). ' ^ 


25. Taking over of management-clause (1) (b). 

Arts. 3 l-A, 14, 19, 31 — ■ Petitioner, manager of 
Oriental Gas Company, complaining that WestBengil 
Oriental Gas Company Act (15 lof 1960) violated 
Art. 14, 19 or 31 of the Ck)nstitution — Held that 
assuming that the petitioner’s alleged right of 
management was capable of being complained of 
under Ait. 226 it was fully answered by -^rt. 31-A 

and the petitioner had no right to complain of any 

infraction of Arts. 14, 19 or Art. 31. 65 CaJ W ^ 

545 I AIR 1961 Cal 267 (284) (Pt I) (Pr 44). ^ 

[Reversed on another point in AIR 1902 SCR 44 .' 








Art. 31-A (1) (e) — Coal Bearing Areas (Acqui- 
sition and Development) Act (51 of 1957), Ss. 13 (4), 
4,5- Suspension of the right of a mine owner or a 

lessee of a mine IS modification within the meaning 
of Art. 31-A (1) (e). Burrakur Coal Co. v. Union o? 
mii (vS 2 S C A 523 1 AIR 1961 S C 95 T 1962 ! 


% ^ 9 


Art. 31-A - Beoefit of Art. 31.A is available 
to laws amending the original laws providing fo 

compulsory acquisition - Orissa Estates Abolltior 
(Amendment) Act (27 of 1954). adoikioc 

Benefit of Art. 31-A is available not only to tho« 
laws, which by themselves provide for compulsoo 
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acquisition of property for public purp 05 es but also 
^ laws amending such laws, provided assent of the 
hresident is obtained to such amendin;? Act. It is 
to be presumed that the President gives his assent 
to the amending Act in its relation to the Act it 
sought to amend, and this is more so, whea by the 
amending law the provisions oi the earlier law relat- 
ing to compulsory acquisition of property for public 
purpose are sought to be extended to new kinds of 
properties. In assenting to such law, the President 
assents to new categories of properties being brought 
vdthin the operation of theeiisting law, and he, in 
6u6cti assents to a law for the compulsory acquisition 
for public purposes of these new categories of 

property. The assent of the President to the Orissa 

Estates .\bolition (Amendment) Act. 1954 (27 of 
1954) arnending the Orissa Estates Abolition Act (i 
of 1952) brought in the protection of Art. 31-A as a 
necessary consequence. The amending Act must be 
considered in relation to the old law which it sought 
to extend and the President assented to such an 
extension or, in other word>, to a law for the com- 
pulsory acquisition of property for public purposes. 
Mihant Sankarshan Ramanuja Das. Goswami v. State 
of Orissa. 1962 (3) SC R 250 j 1962 S C D 137 ; 28 
Cut L T 29 : A[R 1967 S C 59 (62) (Pt A) (Pr 12). 

• — Art* 31-A, Proviso— ‘Law’ — Meaning of. 

The word ‘Law’ as used in Art. 31-A means no 
more than a Bill passed by the Legislative Assembly 
of a State or in the case of a State having the Legis- 
lative Council a Bill passed by both Houses of Legis- 
lature of the State. Further when the Rijapramukh 
does not withhold his assent to a Bill and reserves 
the same for the consideration of the President, he 

must be deemed to have given his assent to that 
Bill, as an essential part of the Legislature of the 
State. It cannot therefore be said that inasmuch as 
the Bill for abolition of Zamindari in Madhya Bharat 
after it was passed by the Legislative Assemoly 
did not receive the assent of the Rajpramukh as re- 
quired under Art. 200 of the Constitution to make 
it a Law, the provisions of the proviso were not com- 
plied with and what was reserved by the Raj Pra- 
mukh for the assent of the President was a Bill 
passed by the State and therefore any such Legisla- 
tion would not attract itself the provisions of 
Art. 31-A. Misc. Petn. 29 of 1951 (Nag), Rel. on. 
Ram Dubey v. Government of the State of Madh B. 
ILR (195 >) Madh B 178 t A I R 1952 Madh B 37 (65. 
66) (PtF)(Prs 29,30) (FB). 

Art 31-A— Assent of President to Bill — Scrutiny 

— Effect of assent on validity of State Act. See Ibid, 
Art. 31. AIR 1957 Orissa 96 (DB). 

0 —Art. 31-A (1), proviso — Applicability — Proviso 
applies to laws made by ‘Legislature of a State’ and 
not to- laws made by ‘Legislature of Provinces’. 

Per Tek Chand J. — The Proviso to Art. 31-A (1) 
refers to ‘laws made by the Legislatuie of a State’ 
and ex vi termini this cannot refer to laws made by 
Legislature of ‘Provinces’ as the term was known in 
pre Constitution period. The ‘States’ have been 
created by the Constitution and the Proviso r oes not 
refer to pre-Constitution laws and, therefore, the 
Proviso cannot refer to the East Punjab Holdings 
(Consolidation and Prevention of Fragmentation) Act 
(50 of 1948) in which S 36 occurred as it was 
originally l>eIOie its amendment in 1953. Bikhan 
Bobla V. Punjab State. 65 Punj L R 3GS • ILR (1963) 

1 Punj 600 : 1963 Cur L J 169 : A I R 1963 Punj 255 
(266) (Ft C) (Pr 34) (FB). 

• Arts. 31-A, 14, 19 and 31 — East Punjab Hold- 
ings (Consolidation and Prevention of P'ragmenta. 
tion) Act (50 of 1948), S. 36 — Amendment of S. 36 
by Punj. Act 20 of 1953 — Amending Act not 
reserved tor assent by President but subsequent 


amending Acts reserved for and assented to by 

President— Effect cf such assent on validity of S. 3fl 

— Art 31.A (1) is attracted — S. 36 of the Punjab 
Act IS not void. 

Section 30 of the East Punjab ^Holdings (Consoli- 
datlon and Preyentiou of Fragmentation) Act (50 of 

1948) was amended by Punjab Act 20 of 1953 which 
was not reserved for the consideration of the Pre- 
sident and consequently did not receive his assent. 
It received the assent of the Governor of Punjab on 
28th April, 1953. After Punjab Act 20 of 1953, the 
parent Act was amended on ten occasions, though 
no changes were brought about in S. 30. Out of 
the subsequent amending Acts, several amending 
Acts received the assent of the President. It was 

argued that S* 30 was amended for the first and last 

time by Punjab Act 20 of 1953. and, not having 
been reserved for the consideration of the President, 
had not received his assent but only that of the 
Governor and therefore, the provisions of Art. 31-A 
(1) (a) were not attracted. 


Held, (Per Tek Chand J.) that when an amending 
Act goes to the President for his assent, the President, 
while assenting to it, is presumed to consider the 
provisions of law both before and after the amend- 
ment. If, On consideration, the President were of 
the view that S, 30 transgressed the fundamental 
rights under the Constitution he could have with, 
held his assent. Held further (Per Full Bench) that 
the provisions of Art. 31-A (1) of the Constitution 
were attracted, and the Ea^t Punjab Holdings (Con- 

£ Act (50 

or 1948) in general or S. 36 in pirticular could not 
be deemed void on the ground that it is inconsistent 
with or takes away, or abridges any of the rights con- 
ferred by Arts. 14. 19 or Art. 31. Bhikhan Bobla v. 
Puniab State. 1963 Cut L j 169 i 65 Punj L R 368 : 
ILR (1963) 1 Punj 660 i A I R 1965 Punj 255 (267, 
268, 277, 278) (Pt D) (Prs 36. 65. 70) (FB). 

28* ‘‘Estate” — Clause (2) (a). 

( 3 ) J^gir . . • • or other similar grants.” 


28. '‘Eslate”-CIause (2) (a). 

® ““Art. 31-A — Estate— Meaning of — Lands held 
by ryotwari pattadars in South Kanara district are 
not estates — Kerala Agrarian Relations Act (4 of 
1961) not saved by Art. 31-A. 

As the definition of the w'ord ‘estate’ came into the 
Constitution from January 28, 1950, and is based on 
existing law, the Court has to look into law existing 
on January, 20, 1950, for the purpose of finding out 
die meaning of the word ‘estate* in Art. 31-A. Lands 
held by ryotwari pattadars in South Kanara District 
which had come to the State of Kerala by virtue of 
the States Reorganisation Act from the State of 
Madras are not estates within the meaning of 
Art. 31-A (2) (a) of the Constitution and therefore the 
Act was not protected under Art. 31-A (1) from 
attack under Arts. 14, 19 and 31 of the Constitution. 
Karimbil Kunhikomau v. Stale of Kerala. 1962 Supp 
(1) S C H 829 : (19621 1 SCJ 510: (1962) 1 Mad 
L J ( C) 213 : (1962) 1 Andh W R (SC) 213 : (1962) 

2 SC A I : 40 Mys L J 17 : 1962 k'er L T (SC) 42 : 
(1962) 1 Ker L H 67 1 1962 Ker L j 59 t AIR 1962 
S C 723 (730. 731. 732/ (Pt C) (Prs 11. 12. 13, 14). 

• — Art. 31-A (2) (a) — Tests to see whether Act is 
protected under Art. 31-A (2) (a) — ‘Estate’, what 
constitutes, indicated. 

In order to see whether an Act attracts the provi- 
sions of Art. 31 A (1) (a) and so is immune from any 
challenge under Arts. 14, 19 and 31, the question as 
to whether the property with which the Act is con- 
cerned constitutes as ‘estate’ or 'rights in relation to 
an estate’ under Cl. (2) (a) or (b) has to he deter- 
mined. 
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The basic concept of the word 'estate* is that the 
|>erson holding the estate should be proprietor of the 
soil and should be in direct relationship with the 
State pay it g land revenue to it except where it is 
remitted in whole or in part. If therefore a term is 
used or de6ned in any existiog law in a local area 
which corresponds to this basic concept of ‘estate* 
that would be the local equivalent of the word 
'estate* in that area. It is not necessary that there 
must be an intermediary in an estate before it can be 
called an estate within the meaning of Art. 31 A (2) 
(a) ; though in many cases of estates such interme- 
diaries exist. Purushothaman Nambudiri v. State of 
Kerala, 40 Mys L J 193 i 1962 Supp(l) S C B 753 : 
(19621 1 S C J 477 : (1962) 1 Mad L J (S C) ISO i 
<1962) 1 Andh W R (S C) 180 i (1962) 1 S C A 681 j 
1962 Ker L T (S C) 1 : (1962) I Ker L R 1 : 1962 
Ker L J 86 ; AIR 1962 S C 694 (703, 704. 705) 
<Pt E) (Prs 19, 22, 24). 

• Art. 31-A (2) (a) — ‘Estate’ — Pandaravaka 

Verumpattam lands and Puravaka Lands in Cochin 
can be regarded as local equivalent of estate ~ Pro- 
-clamation of Cochin (1905), CIs. 13 and 14— Kerala 
Agrarian Relations Act (4 of 1961). 

Per Majority, (/li/yan^ar J., Contra): — 

Under Cl. 13 ot the Proclamation issued by His 
Highness Sir Hama V'arma lUja of Cochin on 10th 
March 1905, (which is the relevant existing law for 
the purpose of deciding whether the agricultural 
properties in question constitute an ‘estate* under 
Cl. (2) (a) of Art, 31'A, the person holding lands on 
the Pandaravaka Verumpaltom tenure is not a tenant. 
He is given the proprietary right in the soil itself, 
subject of course to the rights as to metals and 
minerals reserved in favour of the State. Therefore 
the Pandaiavaka X’erumpattom can be regarded as a 
local equivalent of an estate under Cl. (2) (a) of 
Art. 31-A. 

The position with regard to Puravaka lands is still 
more clear. Lands held under Puravaka tenure are 
an ‘estate* within meaning of Art. 31-A (1) (a). I he 
Kerala Agrarian RelationsAct, 1961, in so tar as it 
operates against Pandaravaka \*erumpattom and 
Puravaka lands is protected under Art. 31- A (1) (a) 
and its validity cannot be challenged on the ground 
that its material provisions ofiend against Arts. 14. 
19 and 31. Purushothaman Nambudiri v. State of 
Kerala, 1962 Supp (1) S C R 753 i 40 Mys L J 193 : 
(1962) 1 S C J 477 I (1902) 1 Mad L J (SC) 180: 
0902) 1 Andh W R (S C) 180 : (1962) 1 S C J 681 : 
1962 Ker L T (S C) I : (1962) 1 Ker L R 1 i 1962 
Ker L j 86 : AIK 1962 S C 694 (709) (Pt F) (Prs 34. 
35, 36). 

• Art- 3UA — Bihar Land Reforms (.Amendment ' 

Act (16 oi 1959), S. 1 — Validity — Acquisition of 
right to hold melas on Bakasht lands — Legislation 
within competence of State Legislature — Bight being 
a right in an estate, Act saved by Art. 3i-A — Acqui- 
sition of right by State held valid — See Tenancy 
Laws — Bihar Land Reforms (Amendment' Act (16 of 
1959), S. 1. AIR 1961 S C 1649. 

• Art. 31-A— Bombay Tenancy and Agricultural 

Lajids (Vidarbha Region and Kutch Area) Act ^99 of 
1958), S. I — Application of Bombay Act (13 of 1056) 
to lands field as occupants in lierar — Land held to 
be estate or its local equivalent within Art. 3l A{2) 
(a) — Act is protected by Art. 31 A of the Constitu- 
tion-See Tenancy Laws — Bombay Tenancy and 
Agricultural [..ands (Vidarbha Region and Kutch 
Area) Act (99 of 1958), S. 1. AIR 1961 SC 1517. 

• -^l-A and 31-B — Applicability of, to M. P. 
Abolition of Proprietary Rights Act — Tenancy Laws 
— (M. P. Abolition of Proprietary Rights (Fstate-s, 
Mahals, Alienated Lands) Act (I of 1951), S. 1). 

IVol. 4.J Fn.D. 21. 


There is nothing in Art. 31-B to indicate that the 
speci6c mention oi certain statutes was only intended 
to illustrate the application of the general words of 
Art. 31-A. The opening words of Art. 31-B are only 
intended to make clear that Art. 31-A should not be 
restricted in its application by reason ot anything 
contained in Art. 31-Band are in no way calculated 
to restrict the application of the latter article or of 
the enactments referred to therein to acquisition of 
“estal^es". Therefore though malguzari lands could 
not be regarded as estates within the meaning of 
Art. 31 A read with the Tenancy Acts, in f^rce in 
Madhya Pradesh, inasmuch as Art. 31-B purported to 
validate specifically the Madhya Pradesh Act amone 

others and as that article was not limited in its appli- 
cation to estates, it cannot be said that in regard to 
the malguzari lands covered by the Madhya ftadesh 
.Act, Arts. 3TA and 31-B could be of no assistance to 
the Government, State of Bihar v. Kameshwar Sincrh 
1952 S C J 427 I ILR 31 Pat 565 : 1952 S C R 889 •’ 
l9.'>3 S C A 53 : 65 Mad L W 527 ; AIR 1952 S P 
252 i267) (Pt T) (Pr 23). ^ ^ 

Art. 31-A— Bhumidari plots do not come within 

purview of -estdte*’-Bhumidari rights are not pro- 
prietary rights— The word “estate** contemplates oro- 
pnetary rights i. e., the rights of intermediaries and 
not rights of tenants — See U. P. Acquisition of Pro. 
perty (Flood Relief) Temporary Powers Act f39 of 
1948). S. 9 (1). AIR 1962 All 606 (DB). ^ ^ 

• Art. 31-A— Validity of Assam Act (18 of 1951) 

— Legislation is protected by Arts. 31(4Und3l A 
-“Estate** - What includes - See Tenancy Laws- 
Assam State Acquisition of Zamindaries Act MS of 
1951), S. 1. ILR (1956) 8 Assam 379 (bB). 

—Art 31- A - Tenancy Laws - Bombay Tenancy 
and Agricultural Lands Act (67 of 1948) as amended 
by Act (13 of 1956), Ss. 32 and 32R - Interest ^ 

landlord in land must be regarded as ‘estate* within 
the nieaning of S. (5) of the Land Revenue Code 
and therefore within the meaning of .Ajt 3UA (1) (a) 
-See Tenancy Laws-Bombay Tenancy and Agricul- 
tural Lands .\ct (6/ of 1948q (as amended by Act 13 
of 1956). Ss. 32 and 32R. AIR 1957 Bom 252^ 

[Overruled on another point in AIR 1959 5 0 459.] 
Art. 31-A (2) — ‘Estate' — Vanta tenure. 


Vanta tenure is a type of tenure which is prevalent 

and understood in the Bombay State and mainly in 

Cuiarat, and this tenure would satisfy the definition 

of estiite in Art. Sl-A ILR (1955) Bom 127 : 56 

Bom L R 1062 : AIR 1955 Bom 28 (35l (Pt 1 ) 
(Pr 13) (DB). 

~'HV Estate-Its meaning as given in 

S, 0 ( 0 }, Bombay Land Revenue Code— Land granted 

to iiardar - Rardar having right to einloit land 
through tenants and recover rents from them— Rights 

AIR IJjo Bom 28 and 'MR Q p 
459, Bel. on. (1961) 2 Gui L B 454 A R 1962 
297 (303) (Pt L) (Pr 15) (DB). ' ^ 

* —Arts. 31-A, 14 — Jenmikaram Payment (Ahnii 
t.on) Act. 19(i0 (3 of 1961) - \ alidi.y - Act does 
not deal with Jenmom right — Protecthm 
Art. 31. A not available - A^ctcontrVveoes A?,"^^" 

expression 'estate' in 
Art. 3 LA (_) makes it quite clear that a Jenmom 
right IS covered by that expression. That the Jenm°S 
ot Pravancore were proprietors of the soil is beyond 
dispute 1 hey continued to be proprietors even after 

the introduction of the TravqnmrA t!. • 

Kiidi>am Act of 1071. Section 5 of th'if and 

nally enacted did not destroy the 
the Jenmi ; it only conferred 0nV':.'dTan'rrth"t o 
permanent occupancy. A new S. 5 wa^s substftuted 
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for the old S. 5 by the Travancore Jenmi and 
Kudiyan (Amendment) Act, 1108. The new S. 5 
transferred the ownership of the land from the Jenmi 
to his Kudiyan, or in other words, effected a termina- 
tion of his Jenmon right in that land. The Jenmi- 
karam Payment (Abolition) Act, 1960, cannot possibly 
be considered as dealing with a right which had 
ceased to exist long before its enactment. It follows 
that the protection alfoided by Art. 31-A of the 
Constitution is unavailable to the Jenmikaram Pay- 
ment (Abolition) Act, 1960. Section S of the Jenmi- 
karam Payment (Abolition) Act, 1960 deals with the 
abolition of the payment of Jenmikaram and S. 4 
with the amount of compensation to be paid. Sub- 
section (1) of S. 4 relates to the amount of compen- 
sation payable to a jenmi other than a religious or 
charitable institution of a public nature. The Act does 
violate the fundamental right guaranteed by Art. 14 
of the Constitution in so far as it relates to Jenmis 
who come under S. 4 (1). AIR 1962 S C 723 ; 
AIR 1960 S C 1080 ; AIR 1962 S C 694 and 12 Trav 
L R 107, Rel. on. Cheria Vasudevan Namboodiripad 
V. State of Kerala. 1963 Ker L T 533 : (1963) 2 Ker 
L R 1 : ILR (1963) 2 Ker 122 i 1963 Ker L 1 685 : 
AIR 1964 Ker 171 (171, 172) (Prs 4, 6. 7. 8. 10, 13) 
(FB). 

fl Arts. 31-A (2) (a) 14 and 19 — Tenancy Laws 

— Kerala Agrarian Relations Act, 1900 (4 of 1961) — 
Constitutionally invalid in relation to Ryotwari lands 
situated in Malabar area forming part of Kerala State 

— Malabar Land Registration Act (Madras Act 3 of 
1896) — Whether ‘existing law’ within Art. 31-A, for 
lands in Malabar area — Ryotwari lands whether 
‘estate* within Art. 31-A (2) (a) — ‘Jenmam right* in 
Art. 31-A — Connotation of. See Tenancy Laws — 
Kerala Agrarian Relations Act 1960 (4 of 1901). AIR 
1963 Ker 101 (FB). 

• Art. 31-A (2) (a) — ‘Estates* — Pandaravaka, 

Jenmom, loam, Kandukrisbi, Sri Pandaravaka and 
Thiiuppuvarom lands situated in former State of 
Travancore— Whether ‘estates’ within Art. 31-A (2) 
(a)— Kerala Agrarian Relations Act (4 of 1961)— Con- 
ftitutionai validity. 

Held, that the Kerala Agrarian Relations Act is 
protected by Art. 31-A of the Constitution only in 
respect of the following category of tenures in the 
area comprising the former State of Travancore: (1) 
Jenmom Lands, (2) Inam lands other than Viruthi 
Lands, (3) Kandukrishi lands assigned to occupants 
under the Travancore-Cochin Kandukrishi Land 
Assignment Rules, 1958, and (4) Lands assigned by 
the Government after levying the price thereof, and 
that the Act must be struck down in respect of the 
other tenures in that area such as Pandaravaka lands, 
Kandukrishi lands (other than those belonging to the 
category 3 mentioned above), Sri Pandaravaka lands 
and Thiruppuvarom lands. 

In the case of Jenmom lands, the following tenures, 
‘Thanathu. Thettom, Manavaka, Brahmaswom Vaka, 
Devswom Vaka, Kudijenmom Kanom Kudi/enmom 
and Venpattom’ created by Jenmis must be held to be 
covered by the word ‘Estate’ in Art. 31-A of the 
Constitution and the constitutional validity of Act 4 
of 1901 cannot be successfully challenged in respect 
of such lands. 

In respect of certain of the tenures which come 
under the broad head of Jenmom rights, the validity 
of the Act will have to be upheld even if it offends 
Arts. 14, 19 and 31. Padmanabharu Govindaru Nam- 
boodiripad V. State of Kf rala (1962) 2 Ker L B 571 i 
(1962) Ker L T 913 : 1962 Ker L J 1365 : ILR (1963) 
1 Ker 5 : AIR 1963 Ker 86 (87, 91, 92) (Prs 4, 23, 30) 
(FB). 

Art. 31-A — Tenancy Laws — Malabar Tenancy 
Act (1929), (14 of 1930) as amended by AJaiabar 


Tenancy (Amendment) Act (1956), S. 4 (a), Explana- 
tion— Scope— Estate— The expression ‘estate’ used in 
Art 3lA will comprehend the relationship between a 
Jenmi and his Verumpattamdar. The emphasis is on 
the land concerned, and therefore Kanam, Karipana. 
yam, and Verumpattam would also come within the 
expression 'estate*. See Tenancy Laws — Malabar 
Ttiancy Act, (1929) (14 of 1930) as amended by 
Malabar Tenancy (Amendment) Act (1956). S. 4 (a)^ 
Explanation. I L R (1959) Ker 968. 

Arts. 31-A (2) (a), 366 (10)-‘Exisling law.* 

The expression ‘existing law’ should ordinarily be 
construed in the light of the deffnition given in 
Art. 360 (10) of the Constitution and when so con- 
strued it would mean only statute law and not mere 
custom or usage embodied in the record of rights. 
The dictionary meaning of the expression ‘existing 
law’ is wholly inapplicable in Art. 31-A (2) (a). Con- 
sequently the special meaning given to that expression 
in .Art. 306 (10) should apply and there is nothing in^ 
the context of Art. 31-A (2) (a) to give a wider mean- 
ing to that expression. ILR (1957) Cut 299 : AIR 
1957 Orissa 247 (252) (Pt B) (Pr 12) (DB). 

Art. 31-A (2) (a)— 'Estate*— Orissa Estates Aboli- 
tion Act (1 of 1952)— Validity. 

The definition of the expression ‘estate* in Art. 31-A 
(2) (a) is very clear. It has the same meaning as is- 
given to that expression in the ‘existing law relating 
to land tenures. If according to the majority opinion 
in the previous judgment of the Orissa High Court 
the record of rights is 'existing law’ the decision in 
the Supreme Court judgment in (1954) 5 S C R 842 is 
decisive on the question that Hemgir and Sarapgarh 
zamindaris are not ‘estates’ within the meaning of 
Art. 31-A (2) (a). A mere mention of expressions 
‘estate*, ‘zamindari* and ‘intermediary* in the record 
of rights is not itself sufficient to make these proper- 
ties 'estates’ as defined in Art. 31 A (2) (a). The use of 
the words 'the same meaning* occurring in Art. 31-A 
(2) (a) shows that one must first ascertain what is the* 
meaning of the expression ‘estite* occurring in the 
record of rights and then apply that meaning in con- 
struing that expression occurring .in Art 31- A (2) (a). 
ILR (1957) Cut 299 I A I R 1957 Orissa 247 (252) 
(Pt C) (Pr 12) (DB). 

• Arts. 31, 31-A and SUB— Constitutional vali- 

dity of Punjab Consolidation of Land Proceedings 
(Validation) Act (6 of 1954). 

The very preamble of the Act says that it is meant 
to provide for extinguishment and modification of 
rights in an estate without payment of compensation 
and as any deprivation of property would be covered 
by Art. 31, the Act would be void as violative of that 
article unless sub-Art, (2- A) or Art. 31-A can be 
pressed into service. The protection afforded by the 
latter provision does not avail because such lands or 
parcels thereof in Punjab State as are not assessed 
separately to land revenue and which do not forn^ 
units by themselves cannot be brought within the* 
meaning of ‘estate’ as defined by Art. 31-A. 

'Estate* is a legal expression which forms the unit 
of revenue, assessment and adminislration in the 
Puiilab, with separate record of rights and (ii) where 
more than one person own the same estate under the 
Punjab Land Revenue Act of 1887, which al.so applies 
to the Punjab Tenancy Act of 1887. .AIR 1952 Sau 
114; A I R 1957 Orissa 90 and A I R 1954 Punj 167 
(FB), Disting. 

Article 31 B was introduced only because Art. 31*A 
was considered not sufficient to cover the particular 
enactments validated by Art. 31 B. 

But it cannot be said that because the rights involv- 
ed in the case are not of intermediaries they will noC 
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be covered by the expression **rights*' as defined bv 
Art. 31-A (2) (b). 

It will not however be open to the owners and the 
allottees to attack the Act as violative of Art. 31 (2) 
after the Constitution (Fourth Amendmeot) Act, 1955 
in vie\v of the provisions of Art. 31 (2) (A) whatever 
might have been the position before the amendment. 
Further the provisions of Art. 31 (2) are not attracted 
because the Act does not provide for the ownership 
or right to possession of any property to the State 
and hence has made no provision for compulsory 
acquisition. State of Punjab v. Kehar Singh. 60 Puni 
L R 461 1 ILR (1958) Punj 2136 : A I R 1959 Punj 8 
(14, 15, 16) (Pt C) (Prs 7, 8) (FB). 

[Overruled in A I R 1959 S C 519], 

28 (a). *'Jagir .... or other similar grants”. 

® Arts. 31A (2) (a) — Tenancy laws — Orissa 
Estates Abolition Act (1 of 1952 as amended by 
Act 27 of 1954), Ss. 2 (g), 3 — Definition of ‘‘estate’* — 
Rule of ejusdem generis does not appl> to tbe inter- 
pretation of the word ‘‘inam”. 

The ejusdem generis rule is applicable where a 
wide or general term has to be cut down with refe- 
rence to the genus of the particular terms which 
precede the general words This rule has hardly any 
application where certain specific categories are 
'included' in the definition. 

The ejusdem generics rule may be applicable to the 

? [eneral words ‘'other similar grant” in Art 31A (2) 
a) and S. 2 (g) in the Orissa Estates Abolition Act, 
which would take their colour from the pirticular 
categories, "Jagir, inam, or muafi” which precede 
them, but the word “inam” is not subject to the same 
rule. Once it is held that inams of any kind were 
included, it makes little difference if the inams were 
of lands and not of whole villages. So also the fact 
that the holders of such inams cannot be desctibed as 

intermediaries, or that they comprised both themel- 
waram and the kudiwaram rights. Such a divtinction 
would have significance, if the law abolished only 
intermediaries and not inams which it did. 

If the definition of the word "estate” is wide 
enough to include a minor inam and a notification is 
issued, the consequences of S. 3 of the Abolition Act 
must follow. Such a law is not capable of being 
called in question on the ground that it abridges any 
fundamental right conferred by Arts. 14, 19 and 31, 
ii it has been assented to by the President. The noti- 
fication is thus valid, if the law is valid. Sankarshan 
Ramanuja Das Goswami v. Statp of Orissa, 1962 
S C D 137 : 28 Cut L T 95 i 1962 (3) S C R 250 i 
A I R 1967 S C 59 (62, 63) (Pt C) (Pr 14). 

• Art. 31A (2) (a) — Estate — Tenancy Laws — Orissa 
Estates Abolition Act (1 of 1952 as amended by Act 
27 of 1954). Ss. 2 (g), 2 (q) - Minor inams are in- 
cluded in definition cf “estate” — Resort cannot be 
had to S. 2 (q). See Tenancy Laws — Oii.'sa Estates 
Abolition Act (1 of 1952 as amended by Act 27 of 

1954) Ss. 2 (g), 2 (q). 1962 (3) S C R 250 : AIR 1907 

S C 50* 

• Art. 31-A (2) — Bombay Personal Inams Aboli- 

tion Act. 1953 (42 of 1953). Ss. 4 and 5 — Inams 
are 'estates* — Right of inamdar to retain part jf full 
assessment is right in estate. 

Inams are ‘estates* within the meaning of the ex- 
pression ‘estate’ for (he purpose of Art. 31 A of the 
Constitution. And inams being estates, the right of 
the inamdar to retain part of the full assessment 
over and above the quit-rent payable to the Covern- 
meO arises because he holds the inam-estate. The 
right, therefore, can be nothing more than a right 
in an estate. This is made clear by clause (b) of 
Art. 31-A (2) for it provides that the rights in rela- 
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tion to an estate would include any rights or privi- 
leges in respect of land revenue. Hence, the Bombay 
Perional Inams Abolition Act, 1953, when it extin- 
guishes or modifies the rights of inamdars in the 
inam estates is protected by Art. 31 A. Gangadharrao 
Narayanrao Majumdar v. State of Bombay. 63 Bom 
LR 511 : (1961) 1 SCR 943 I (1961)2 S C J 388 • 
AIR 1961 S C 288 (290) (Pt A) (Pr 7). ' 

• —Arts. 31.A. 245, 246. 294 (b) aad 363-Powers 
of State Legislature to legislate— Extent of -Bombay 
Merged Territories and Areas (Jagirs Abolition) Act 
(49 of 19 d 4) — Validity. 

Merged Territories and Areas (Jagirs 
Abolition) Act, 1954 was intra vires the States Legis- 
lature and the State Legislature was fully competent 
to enact the impugned Act notwithstanding the term.s 
of guarantee contained in clause 5 of the letter of 
guarantee accompanying the Merger agreements en- 
ured into by the Rulers of the merged States of 
Bombay with the Dominion Government. 

The right of the Government of Bombay to issue 
any legislation with regard to the enjoyment of the 
ovvnership of jagir lands was expressly reserved and 

this right covered also legisla^^^ in regard to the 

abolition of the jagirs and the Government of Bombay 
was therefore entitled under the terms of the clause 5 
to issue any legislation in regard to the same pro- 
vided however that such legislation did not dis- 
criminate against the State and theii .subjects. 

<--The legislative competence of the State Legislature 
can only be circumscribed by express prohibition 
contained in the Constitution itself and unless and 
until there is any provision in the Constitution ex 
pressly prohibiting egislation on the subject either 
absolutely or conditionally there is no fetter w 

ConstUuUom ^ ^ 

Under Art. 246 the State Legislature was invested 
with the power to legislate on the topics enumpr^,f»^ 
in Lists II and III o? tbe Seventh S^chedule to the 
Constitution and this power was by virtue of f 

ThVrii orthf^ns itJ ot 

The Constitution itself laid down the fetters or limL 
tations on this power, e. g,, in Art. 303 or Art ‘?80 ^ 

But unless and until the Court came to the conclus on 
that the Constitution itself had expressly prohibited 

egislation on 'He subject either absolutely or condj 

tioiially the power of the State L'^gislatnr^ 
legislation within its legislative competence was 

plenary The provisions of Article 294 fh) of 
Constitution which is .said to haveliransferrp^ 

obligations of the Covernment of the Proving to 
the State of Bombay would not by involJin.^ fi! 
transference of the obligation undertaken by he 
Dominion Government in clau.se 5 of the leHers of 
parantee to the State Government impose a feJter or 
fimitation on the legislative competence of tbe Sf^Z 
Legislature to enact legislation on any of the tontlc 
enumerated in Lists 2 and 3 of the Seventh ? 

to the Constitution. AIB 1943 F C 29, Ref. 

Even if it could be demonstrated that the nre • 
sions of the impugned Act were confiscLrl L well 

as discriminatory the jagirs of the petifionZ. ' 
in the case of the petitioner in pethio X 
19o4) were also ‘‘estates” as defined in Art 
and even if the impugned Act provided for“ /he 
arquisitmn, extinguishment or modification of ecf 
or of any rights therein the Act cannot be 
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Article 14 or or Article 19(l)(f) or Article 31 (2) 
of the Con^JtitutiOD was not available. On the 
other hand if the grievance was that the impugned 
Act had brought about discrimination in breach of 
clause 5 of letters of guarantee then the dispute 
clearly arose out of the letters of guarantee and 
would by Article 363 be placed beyond the juris 
diction of the Supreme Court. Umeg Singh v. State 
of Bombay, 57 Bom L R 709 * 1955 S C 1:472 : (1955) 
2 S C R 164 : 1955 S C A 749 : AIR 1955 S C 540 
(547. 548) (Pt B) (Prs 12. 13, 16). 

• Art. 31-A — 'Jagir' — Meaning of — Raiasthan 

Land Reforms and Resumption of Jagirs Act (6 of 
1952)-Validity. 

All the lands of the State mii;t fall within one or 
the other of the t wo categories, Khalsa or jagir; and 
the essential features of a jagir are that it is held 
under a grant from the ruler acd the grant is of the 
land revenue. Both in its popular sense and legis- 
lative practice the word ‘jagir* is used as connoting 
State grants which conferred on the grantees rights 
“in respect of laud revenue". The word ‘jagir’ in 
Article 31-A cannot be construed as limited to its 
original and primary meaning of a grant made for 
military service rendered or to be rendered and it 
cannot be said that accordingly other grants such as 
maintenance grants made in favour of near relations 
and dependants would not be covered by it. At I he 
time of the enactment of Article 31- A the word had 
acquired both in popular usage and legislative prac- 
tice a wide connotation and it will be in accord with 
sound canons of interpretation to ascribe that con- 
notation to that word rather than an archaic meaning 
to be gathered from a study of ancient tenures. 

Moreover, the object of Article 31-A was to save 
legislation which was directed to the abolition of 
intermediaries so as to establish direct relationship 
between the State and the tillers of the soil and 
construing the word in that sense which would 
achieve that object in a full measure, it must be held 
that jagir was meant to cover all grants under which 
the grantees had only rights in respect of revenue 
and were not the tillers of the soil. Maintenance 
grants in favour of persons who were not cultivators 
such as members of the ruling family would be 
jagirs lor purposes of Article 31-A. The impugned 
Act (Rajasthan Land Reforms and Resumption of 
Jagirs Act 6 of 1952) dees not fall outside the ambit 
of Aiticle31A. Amarsinghji v. State of Rajasthan. 
(1955) 2 S C R 303 I 1955 S C A 766 i 1955 S C J 
523 : AIR 1955 S C 504 (521. 522) (Pt E) (Prs 32, 
33,34). 

• Art. 31- A — Jacir or other similar grant— Bho- 

micharas — Rajasthan Land Befo^'ms and Resu.mp 
tion of Jagirs Act (6 of 1952) — \'alidily. 

It is inherent in the very conception of jagir that 
it should have been granted by the ruling power 
and that where there is no grant there could be no 
jagir. This, however, does not mean that the grant 
must he express It may he implied. When Jodhpur 
as a sovereign State imposed its sovereignty over the 
teiritorv and permitted the ex-rulers to continue in 
possession of their lands on payment of an annual 
sum the position vvas that there was in effect a con- 
quest of the territory and a regrant of the same to 
the ex-rulers whose title to the lands should there- 
after be held to rest on the recognition of it by the 
ruler of Jodhpur. It is as if the Maharajah of Jodh 
pur annexed all the territories and re-granted them 
to the former rulers. They must accordingly be held 
to derive their title under an implied grant. The 
status of a person must be either that of a sovereign 
or a subject. There is no tertum quid. The law does 
not recognise an intermediate status of a person being 
partly a sovereign and pirtlv a subject and when 
once it is admitted that the Bhomicharas had ack- 


nowledged the sovereignty of Jodhpur their status 
could only be that of a subject. 

For the purpose of Article 31-A it would make no 

difference whether the grant is made by the sovereign 
in the exercise of its prerogative right or by the 
Legislature in the exercise ot its sovereign rights. 
They were both of them equally within the opera- 
tion of that Article. Assuming that the Bhomichars 
did not prior to the enactment of Marwar Act No. 40 
of 1949 hold the lands as grantees from the State 
they must be deemed to hold as State grantees by 
force of S. 169 of that Act, By long usage and recog- 
nition and by the legislative practice of the State 
Bhomicharas had come to be regarded as jagirdars, 
and that their tenure is a jagir within the intendment 
of S. 169. It will, in any event, be “similar proprie- 
tary interests" within the language of the section. 
The word “deemed*’ imports that in fact there was 
no grant and therefore interests which were held 
otherwise than under a grant were obviously inlend- 
to be included. 

Therefore if Bhomichara is a proprietary interest, 
it cannot be taken out of the section because its 
origin was not in grant. In the result it must be held 
to fall within S. 169, and therefore within the ope- 
ration of Article 31 A. Bhomichara is a jagir or other 
similar grant within the meaning of Article 31-A. 
The tenure is protected by Article 31- A. Case law, 
Discussed. Amersinghji V -State of Rajasthan. (1955) 
2 S C R .303 ! 1955 S C A 766 : 1955 S C J 523 : AIR 
1955 S C 504 (523, 525, 526, 527) (Pt F) (Prs 38, 39, 
40. 43,44.47,49). 

• ^Art. 31-A — Tagir or other similar grant — 

Bhomias— Rajasthan Land Reforms' and Resumption 
of Jagirs Act (6 of 1952) — Validity — IMewar Gov- 
ernment Kanoon Mai. Act (5 of 1947), S 106). 

The position of the Bhumias in Mewar is in many 
respects similar to that of Bhomicharas in Marwar. 
They represent presumbly a section which had occu- 
pied the territory by conquest at an earlier stage and 
when later the rulers of Chittoor and Udaipur 
established their sovereignty over Mewar, they were 
allowed to continue in possession of their lands as 
subiects of the new State Their position is not even 
as strong as that of the Bhomicharas of Marwar, be- 
cause it was a condition of the tenure under which 
they held that they had to render military service 
when called upon and also to pay quit rent. Their 
title to the lands is thus referable to an implied grant 

from the State and their tenure would be jagir even 

in its stricter connotation. The language of Act 5 of 
1947 read as a whole leaves no doubt as to what the 
legislatura intended to do. It declared the State 
ownership of lands both Khalsa and non-Khalsa 
lands: and defined the rights of the holders of the 
non-KhaUa lands and the result of that law was 
clearly to impress on the Bhom tenure the charac- 
teristics of -grant. It must accordingly fall within 
the operation of Article 31-A either as jagir or as 
other similar grant. The resumption under Act 6 of 
1952 would be protected i)y .Article 31A of the 
Constitution on the ground that it related t:) jagirs 
or other similar grants. Amarsingt^ji v. State of 
Raiasthan. (19.55) 2 S C R 303 : 1955 S C A 766 i 
1955 S C 1 523 : AIR 1955 S C 504 (527, 528, 529) 
(Pt I) (Prs 50. 52, 55). 

■ Art. 31-A — Jagir or other similar grant — 

Tikanadars of Shekhwati — Raiasthan Land Reforms 
and Resumption of Jagir> Act (6 of 1952) — \'alidity. 

The true position of the Tikanadars of Shekhwati 
is that they got into posse'^sion of the properties as 
izardars under the rulers of Jaipur, improved that 
position latterly and became permanent holders of 
he estates and were eventually recognised as chiefs 


825 


CONSTITUTION OF INDIA (1950), Arts. 31, 31A and 31B, Note 28 (a) 


subordinate to the Maharajah. They were not like the 
Bhoniicharas oi Marwar or the Dhumias of Mewar 
the previous conquerors and occupants ol the terri- 
tory before they were subjugated by Jaipur; nor were 
they the clanscnen of theruTing dynasty who lssi^ted 
in the establshment of the Baj. They derived their 
title to the proparties only under grants made by the 
rulers of Jaipur, and even if their estates could not 
be considered as tbey shaped themselves as jagirs, 
theyjwere at least "other similar grants*’ within 
Art. 31-A. Section 4 (15) of thw Jaipur S^ate-Grants 
Land Tenures Act No 1 of 1947 defines ' State-grant" 
as including a jaglr, muamla. etc. Muamla is the 
amount payable by the Tikanadars of Shekhwati to 
the ruler of Jaipur. Section 4 (7) defines an estate as 
meaning "land comprised in a State grant." Accord- 
ing to this deSnItion, the properties in question would 
be 'estate' as defined in Art. 31 A of the Constitution. 
Muamla is mentioned as item 6 in the schedule, and 
where that is the name unde'’ which the tenure of 
the petitioner is known, it must he held that his lands 
are within the purview of Art. 31 A. Amarsinghji v. 
State of Rajasthan, (1955) 2 S C R 303 : 1955 S C A 
766 j 1955 S C J 523;AIR 1955 S C 504 (530) (Pc K) 
(Pr 58). 

• Art. 31- A— Jagir or other similar grant — Sube- 

guzars — Rajasthan Land Reforms and Resumption 
of Jagirs Act (6 of 1952)— Validity . 

The position is that the petitioner who is ad- 
mittedly a subegnzar holds under a grant from the 
State and falls within Art. 31-A. The fact that the 
family of the petitioners had always enjoyed a special 
distinction in that the adoption in the ruling house of 
Jaipur was always male from among the members in 
this family would not affect the status of subeguzars 
who must be held to be grantees from the Mate. 
Amarsinghji v. State of Rajasthan. (1955) 2 SCR 
303 1 19.55 S C A 766 : 19.55 S C J 523 : AIR 1955 
S C 504 (531) (Pt L) (Pr 59). 

• Art. 31-A — Jagir or other .similar grant — 

permanently settled estate — If within the scope nf 
the article. 

Where the Tikana is a permanently settled estate 
paying a fixed annual revenue it is an estate both 
under S. 4 (7) of ihe Jaipur State Grants Land 
Tenures Act No. 1 of 1947 and Art. 31-.A of the 
Constitution. Amarsinghji v. State of Rajasthan, ( 1955) 
2 S C R 303 : 1955 S C A Trtfi : 1955 S C J 523 . AIR 
1955 S C 504 (531) (Pt M) (Pr 61). 

• Art. 31 A — Jagiror other similar grant — Estate 

of Veshwantgarh in the State of Alwar — If within 
the sc.'Ope of the article. 

In the case of this estate all the requirements of a 
Jagir are satisfied, and the grant would fall within 
the scope of Art 31-A. Amariinghji v. State of Rajas- 
than (1955) 2 S C R 303 1 1955 SC A760j 1955 
S C J 523 : AIR 1955 S C 504 (532) (Pt N) (Pr 64). 

• Art, 31-A — Jagir or other similar grant — 

Scope of. 

Where the petitioner describes himself in the peti- 
tion as the “proprietor j igirdar of the jagir known as 
Garhi", and states that his jjgir is unsettled and pays 
neither revenue nor tribute, and the prayer is that the 
State should be restrained by an injunction from 
interfering with the rights ol the petitioner as j igir- 
dar it is idle for him to contend that the properties 
do not fall within Art. 31-A. .Amarsinghji v. State of 
Rjjisthan. (1955) 2 N C B 303 i 19.55 S C A 760 i 
1955 S C j 523iAlR 1955 S C 50 4 ;532)(Pt P) (Pr 67). 

• Art. 31-A — Muafi — If governed by the Ar.icle. 

If the petitioner does not mike any piyment in res- 
pect of his estate, it must be muafi, and will be within 


Art. 31-.A. Amarsinghji v. State of Rajasthan, (1955) 2 
S C R 303 : 1955 S C A 766 : 1955 S C J 523 : AIK 
1955 S C 504 (533) (Pt Q) (Pr 69). 

• Art, 3l-A — Jagir or other similar grant — 

When within the scope of the Article. 

A grant can both be a jagir and a maintenance grant 
and the fact that it was granted for Lawazma and 
Kothrikharch does not militate against its being a 
jagir. Amarsinghji v. Stat^- of Rajasthan, (1955) 2 S C 
R 303 I 1955 S C A 766 i 1955 S C J 523 j AIR 
1955 S C 504 (534) (Pt R) (Pr 73). 

• Art. 3 U A — Jagir — Naqdirazan. 

Naqdirazan is money commutation for the obliga- 
tion of maintaining a specified number of horses. 
This is clearly a grant for military service and will 
be a jagir Amarsinghji v. State of Rajasthan, ( 1955) 
2 S C R 303 : 1955 S C A 766 : 1955 S C J 523 : AlR 
1955 S C 504 (535) (Pt T) (Pr 77). 

• .Art. 31-A — Jagir or other similar grant — 

Istimrar. 

Istimrar would be “other similar grant" within 
.Art. 31-A .Amarsinghji v. State of Rajasthan, ( 1955) 2 
SCR 303 » 1955 S C A 766 : 1955 S C J 523 : AIR 
1955 S C 504 (535) (Pt U) (Pr 80). 

A»t 31-A — Applicability to Bombay Personal 

Inams Abolition Act (42 of 1953). 

Inam is onlv one of the estates referred to in Cl. (2) 
of Art. 31-A The estate contemplate 1 by Art. 31-A is a 
tenure or a right in property, which tenure or right 
is defined as estate under any local law dealing 
witli land tenures; and in the L.and Revenue Code 
‘estate’ is defined in S. 3 (5) as meaning any interest 
in lands and aggregate if such inferest vested in a 
person or aggregate of persons capable of holding 
the same. Therefore, it is clear that under Art. 31 A, 
power is given to the State to extinguish or acquire 
any interest in any land. 'I'he Land Revenue Code 
does not specify the nature or the character or kind 
of interest in land. If there is any interest in land, 
whatever its nature it would constitute ‘estate’ within 
the meaning of the Bombay Land Revenue Code, and 
the whole object and iDtention of amending the Con- 
stitution was to provide for, if necessary, expropria- 
tion of interest in land by the State. Therefore it is 
clear that .Art. 31-A, applies to Bombay Inams 
Abolition Act aad if that article applies, then the 
legislation which falls under that article is not subject 
to a challenge on the ground that it takes away or 
abridges the fundamental rights of those who are 
affected by that legislation. 56 Bom L R 1062 j ILR 
1955 Bom 127 : AIR 1955 Bom 28 (31) (Pt A) (Pr 5) 
(DB). 


■“"“■Art. 31-A (2) (a) — Other similar grant — Orissa 
Estates Abolition Act (1 -of 1932)— A'alidity. 

Though the original Ruler ol Gangpur was only 
a suzerain and not a fovereignofthechiefsof f lemgir, 
and Sarapgarh, in the course of time he l)ecome the 
sovereign and the chiefs of Ilemgir and Sarapgarh 
became merely his .subjects. Hence, these zamindaris 
are ‘ implied grarits* from Hje Ruler of Gangpur and 
as such would come within the latter part of the 
definition of the expression ‘estate’ as given in 
Art. Sl-A (2) (a) of the Constitution. Thev would 
^erefore get the protection of th.it Article and tho 
(Irissa Estates .Abolition Act cannot be challenged on 
the ground that It contravenes fho other fundameotal 

'he Co,,stit..lion. AU\ 
JHoo S'? '^04. hell I L n (I9o7j Cut 299 : AIK 1957 
Orissa 24/ (2o2, 253) (Pt D) (Pr 13) (UB). 

Estates \holition \ct. 
Idol (I ol 1952), Ss. 2 (g) and 3 (1) -Madras Estates 
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Land Act, 1908 (I of 1908), S, 3 (2) - ‘Estates shall 
include anv jagir’, etc. -Import of-Applicability of 
eiusdem generis principle— Estate, if includes pre. 
settlement minor inams -{Interpretation, of Statutes) 
— (Constitution of India, Pre) 

The inclusi/e definition is used to enlarge the 
meaning of words or phrases occurring in the body 
of the statute, though in some instances the word 
‘include’ may be used in a restrictive sense by way 
of ilhi.strating what has b.en said before. But there 
can be no doubt that in Art. 31- A (2) (a) the word 
'include' has been used in an expansive sense. (1899) 
AC99(L()5. lUa'.Rel. on. 

The use of the words '‘and”, "also’*, and “any’’ 
would show that though some classes of jagir, inam* 
or muafi grant may not come within the definition of 
“estate” as given in the law of land tenures in a parti- 
cular area, the makers of the Constitution intended 

^ 1 ^*! jagirs. inams and muafi grants 

should be construed as ‘estates’ and hence deliberately 
widened the definition of that expression by saying 
that it shall also include any jagir, inam or muafi. 

The ejusdern generis construction has absolutely 

no application so far as the construction of “inam” 

in Art. 31-A (2i (a) is concerned. I L R (1957) Cut 1 t 

/UR 1957 Orissa 96 (99, 100) (Pt E) (Prs 13, 14) 
(DB), 

• *\rt. 31-A (?) (a)— Jagir— Includes Bhomichara 
tenure. See Mirwar Land Revenue Act (1949), S. 169 
AIR 1954 Raj 291 (FB). 

• Art. 31.A— Estate -Bhomichara jagirs— (Mar- 

war Land Revenue Act (1949), S. 4). 

As Bhomichara jagirdars are p3>ing land revenue 
and that land revenue is separately assessed with 
respect to separate parcels of land, their interest in 
land is an estate within the meaning of the Marwar 
Land Revenue Act, and, theiefore, it is an estate 
within the meaning of Art. 31- A of the Constitution. 
Amar Singh v. State of Rajasthan, 1955 Raj L W 2l2j 

(PI^D) (p"l4l (k'l!’ ‘ 

Art. 31-A — Applicability of to P. Abolition 
of Jagirs and Land Reforms Act (ll of 1953), S. 11. 

In view of the definition of Jagir and the use of the 
word resumption, it is clear that Art. 31-A, applies 
to the V. P. Abolition of Jagirs and Land Reforms 
Act, 1953, and thus bars all the objections to the vali- 
dity of the Act based on the contravention of Art. 31 
(2), or On the adequacy or reasonableness of the com- 
pensation, AIR 1952 SC 252 and AIR 1953 SC 373, 

Rel. on. .AIR 1954 Vind pra 24 (27) (Pt C) (Prs 13, 
15| i9)t 

29. Rights 'Clause (2) (b). 

Art. 31-A (2) (b)— ‘Tenure-holder’— Meaning of 

—Tenancy I aws — U. P. Consolidation of Holdings 
Act (8 of 1939). S. 1 4 ( 1) (ee) - Validity — S. 14 ( 1) 
(ee) of Act is not saved by Art. Sl-A of Constitution. 

The words 'pother intermediary” in Art. 31.A (2) 
(b) of the Constitution point to the conclusion that 
the proprietor, sub-proprietor, under-proprietor, 
tenure holder, raiyat, under- raiyat mentioned in that 
clause are persons who are intermediaries and not 
tenants cultivating the land. The word “tenure- 
holders as used in that clause must be interpreted 
in that sense. And unless a person is shown to be a 
tcnur©- holder within the meaning of the expression 
in Art. 31 A. that article cannot .-^ave Cl. (ee) of S. 14 
of the U. P. Consolidation of Holdings Act or the 
rules framed thereunder, under which lands of 
tenure-holders are taken away for purposes of com- 
mon utility without payment of compensation. 1956 
All L J 924 I 1950 All W R (HC) 864 : AIR 1957 All 
153 (154, 155; (Pt B) (Pr 10) (DB). 


Art 31A— Question whether U. P. Act 10 of 1954 
contravene Arts. 14 and 31-Art. 3lA_Bar of-The 
leases under the notification D/- 12-3-1949 created 
an intermediary between the State and the tenant and 
the lessees do not become tenants themselvei. The 

l^eases being of proprietary rights in land they are 

Ranini ^ Tenancy Laws — 

Ranipur Thekedan and Pattedari Abolition Act, 1953 

(\ P. Act 10 of 19o4), S 3. 1955 All L I * Ain 

1955 All 518 (520) (Pt B) (Prs lTl3) ^ 

c ^ *2* (b), 31-B— Applicability. 

the (2) (b)-does not exclude 

the rights conferred upon the citizens by the Articles 

0 Arr Ik ‘he language 

a’ Ah ‘he fundamental rights. 

.''“jL Andh W R 590 I AIR 

1955 Andh 264 (27 1) (Pt I; (Pr 29) (DB). 

—Art. .31-A -The definition of the word 'riahts' in 
relation to an estate, as given in Article 31A is very 
comprehensive and includes any rights vesting in a 

■Wall” “" a”' ?‘h" intermediary in the 

Tp^anl'i 1957 -If protected. See 

1 enancv Lavvs - Assam Fi.iation of Ceiling on r.and 

^ hi'ogs Act ( I of 1957). AIR 1959 Assam 147 (DB). 

To ‘ 31-A Rights’ — Meaning of — Bombay 
Tenancy and Agricultural Lands Act (47 of 1948), 

r/ghh .Section, if extinguishes or ‘modifies 

(2) (b) of Art. 31-A, the expression 
Hrrkfi relation to an estate’ shall include any 
g t vesting in a proprietor, sub.proprietor. under- 
pr prietor, tenure Holder or other intermediary and 

tkI in respect of land revenue. 

^ landlord in any agricultural land 
Eoverned by the provisions of the Bombay Land 

Revenue Code is. by S 3 (5). an estate, and the right 
ot the landlord to terminate the tenancy of a tenant 
n occupation and to obtain possession is a right in 
an estate. But the restriction sought to be placed 
upon the right of the landlord by the impugned pro- 
vision, VIZ., S. 34 (2A) of the Bombay Tenancy and 
gncullural Lands Act does not amount to extingui- 
shment or moJification of that right. 

("?'^'fication which is contemplated by 
. 31 /\ IS a modification in the proprietary right 
and not in the method for enforcement of the right. 

1 he landlords s right to terminate the tenancy and to 
claim possession from a protected tenant for purposes 
mentioned in S. 34 remains suspended, but mere 
suspension of the right of the landlord is not ex- 
tinguishment or modification of the proprietary right. 

lo-o L R 579 I AIR 

19oS Rom 94 (98. 99) (Pt C) (Prs 14, 15, 16) (OB). 

“ Art. 31-A (2) (b) (as amended by the Fourth 
Amendment Act, 1955) Raiyats and under- raiyfits 
— Meaning of ^ Must be given ordinary meaning — 
Includes raiyats who are tillers of land. See Tenancy 
Laws — W. B. Estates .Acquisition Act (1 of 1954), 
Ss. 49. 52. 68 Cal VV N 1124 i AIR 1964 Cal 552 (554, 
5oo, 556) (Pt B) (Prs 4. 10) (DR). 

'Art. 31-A — West Bengal Estates Acquisition Act 

(1 of 1954), Ss. 5 (aa) and 6 (4)— Right to enter forest 
and cut trees in future — Nature of Grantee is inter- 
mediary — His interests vest in Government — (Com- 
pensation no‘ provided — .At tide 31 A will apply — 
(Tenancy Laws — VV. B. Estates Acquisition (Second 
-Amendment) Act (25 of 1957), Ss. 3 (b) and 4 (b) ) — 
See Tenancy Laws — West Bengal Estates Acquisition 
Act, 1953 (1 ot 1954). S. 5 (aa). AIR 1959 Cal 316. 

Art. 31-A — “Rights in an estate” — West Bengal 

Estates AcquiHtiou Act (1954), S. 4 — The definition 
of the word 'rights' in Art. 51-A includes all kinds of 
rights in estates. See Tenancy Laws — West Bengal 
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Estates Acquisition Act 1953 (1 of 1954), S. 4. (59) 63 
Cal W N 751. 

Art. 31-A (2) (b) — Scope of — ‘Other interme- 
diary* — Land cultivated by raiyatsor uoder.raiyats 
as tenants — Acquisition of — Tenancy Laws — 
West Bengal Estates Acquisition Act (1 of 1954)i 
S. 52). 

Section 52 of the Act is not ultra vires, in so far a? 
it includes the rights of a raiyat who is not a true 
intermediary, but is in actual possession of the land, 
because the provisions of Art. 31-A (2) (b) as they 
stand at present, enable the acquisition of the entire 
interest of raiyats and under- raiyats, in the same 
manner as a true intermediary. It is clear that the 
Fourth Amendment did not intend that raiyats or 
under-raiyats should any longer be treated ditierently 
from true intui mediaries. Secondly, Art. 31-A enables 
‘any’ estate or *any' right to an estate to be acquired 
by the State. The principle of ejusdem generis cannot 
be appliei because the persons or classes ol persons 
'enumerated belore, do not belong to the sirae genus. 
Thus proprietors are a class widely different from 
tenure holders, who in turn are quite different from 
raiyats or under raiyats. The word 'proprietary right* 
for purposes of revenue is loosely used, and includes 
not only the actual proprietor but also tenants. There- 
fore S. 52 of the West Bengal Estates Acquisition 
Act in so far as it includes the rights of a raiyat who 
is not a true intermediary but is in actual possession 
of the land is not ultra vires. AIR 1958 Cal 143 (140) 
(Pt B) (Pf 8). 

Art. 31-A — Zamindary abolition laws — West 

Bengal Estates Acquisition Act (1 of 1954), Chap. 0 
Jkad S. 52 — Amendment of — Validity — Acquisi- 
tion of rights of raiyats and under-raiyats in posses, 
sion — Legality. 

Under Chap. 0 of the West Bengal Act, the provi- 
sions of the Act are applicable to rai)ats and under- 
raiyats, not as intermediaries, but ‘as if* they were 
intermediaries. In other words, it is a deeming provi- 
sion and the Court is bound to give effect to that 
legal fiction. j\IR 1953 S C 244, Rel. on. 

Under Chap. 6, as framed after the amendment in 
1955, there is no longer any difference between the 
raiyats and under-raiyats and other true intermedia- 
ries, and lands held by them must be deemed to be 
estates or right in estates which will vest in the state, 
giving the raiyats and under-raiyats the same rights 
as other intermediaries, of holding a specified area of 
land, etc., as laid down in S. 0 of the Act. Coming to 
the provisions contained in Art. 31 A (2) (b) of the 
Constitution, it does not appear that the Fourth 
Amendment intended only to affect the rights of the 
raiyats and under-raiyats in the limited sense, so as to 
exclude from its protection laws in so far as they 
affect the rights of raiyats and under raiyats who are 
in possession of the land. Judging from the objects 
and reasons of the Fourth Amendment, there was no 
question of affecting the rights of the raiyat and 
under-raiyat pirtially. 62 Cal W N 14 i .\IR 1958 
Cal 96 (101, 102) (Pt B) (Pr 15). 

Art 31- A (1) (a) — Intermediaries with right to 

moveable property Provision applies to them also. 

.■Vny class of intermediaries whether their right is 
limited to moveable property within an estate or to 
immoveale property therein, would come within the 
wide language used in sub-cl. (a) of Cl. (1) of Art. 31- A 
of the Constitution. The words 'rights in an estate in 
.Vrt. 31-A (1) (a)’ have been deliberately made as wide 
as could be in order to take in all kinds of rights 
qualitatively and quantitatively in an area co-exten- 
sive with an estate cr any portion thereof. The 
expression "rights’* in relation to an estate has been 
used in a very comprehensive sense including not 


only interests of proprietors or sub-proprietors but 
also of lower grade tenants like ryots or under- ryots 
and the use of the expression ‘other intermediary’ 
shows that the enumeration of the intermediaries was 
only illustrative and not exhaustive : AIR 1952 5 C 
519, Rel. on. (1962) 4 Ori J D 234 i ILR(1902) 
Cut 98. 

Art, 31-A — Rights of intermediary in hats and 

bazars — Estate acquired under Estates .Vbolition Act 
— Legislature can make supplementary provisions 
for subordinate rights also. See Tenancy Laws 
Orissa Estates .Abolition .Act (1 of 1952), S. 3. (1957) 
23 Cut L T 265. 


30. Article 31-B — Scope. 

• — Arts. 31-B and 31-A (1) (a) — Land .Acquisi- 
tion (Bombay Amendment) Act (4 of 1948), S. 3 — 
Scope of .Art. 3l B — Article 31-B not governed by 
.Alt. 31 A - Bombay Act (4 of 1948) being void from 
its inception Dotsaved by Art. 31- A. See Ibid, .Art. 31-A 
(l)(a). AIR 1965 SC 1096. 

• Arts. 31.B, 368, 3UA, 220 and Sch. IX — 

Scope, interpretation and effect of Art. 308 — Consti- 
tution (17th Amendment) .\ct (1904) — Constitutional 
validitv — Effect of amendments made in Art 31-A 
and Sch. 9 on High Courts’ powers under .Art. 220 is 
only incidental and insignificant —Pith and substance 
ot Act falls within substantive part of Art. 308 and 
not under Cl. (b) of proviso to Art. 308 — Act is con- 
stitutionally valid. See Ibid, Art. 308. AIR 196i S C 
845. 

• Art. 31 B, last clause — Effect of — Acts in- 

cluded in 9th Schedule with a view to make them 
valid can be amended or repealed by State Legisla- 
ture which passed them. 

Per Gajendragadkar, Wanchoo and Raghubar 
Dayal. ]J. — The effect of the last clause in Art. 31 B 
is to leave it open to the respective legislatures to 
repeal or amend the .Acts which have been included 
in the Ninth Schedule. In other words, the fact that 
the said Acts have been included in the Ninth Sche- 
dule with a view to make them valid, does not mean 
that the legislatures in question which passed the 
said Acts have lost their competence to repeal them 
or to amend them. That is one consequence of the 
said provision. The other inevitable consequence of 
the said provision is that if a legislature amends any 
of the provisions contained in any of the said Acts, 
the amended provision would not receive the protec- 
tion of Art. 31-B and its validity may be liable to be 
examined on the merits. Sujjan Singh v. State of 
Rajasthan, (196.5) 1 SC A 875: (1965) 1 Mad L J 
(SC) 57 I (1965) 1 S C j 377 I (1965) I Andli W R 
(SC) 57 : (1965) 1 S C W R 593 : AIR 1965 S C 845 
(859) (Pt G) (Pr 35). 


• Art. 31-B (as amended by 17th Amendment)— 

vv'est Bengal Estates Acquisition Act (1 of 1954), not 
uncomtitutional. 


Alter ttie enactment ot the I7th Amendment to the 
Constitution, and the inclusion of VVestBangal Estates 
.Acquisition Act among tho^e specified in Sch. 9, the 

absence of a provision lor compensation for the ac- 

quisition of the rights would not render the .Act or 
acquisition thereunder unconsUtutional. Ram Kissen 
Sinha v. Divisional Forest Officer, B mkura. ^965) 


• ^l-ll-Discrmiinafory enictment-Madras 

(26 of 1948), S. 45 — Act IS protected by Art. SUB 

read with Sch 9 Item 10 of the Comtitulion - Sec 
1963 s’cVi'l. 
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® -Arts. 31. B, 14 and Sch. IX—West Bengal Land 
Development and Planning Act {21 of 1948j, S. 7 — 
Validity of — Does not contravene Art. 14 — Eltect 
of Art, 31 B stated, vee West Bengal Land Develop- 
ment and Planning Act (21 of 1948), S. 7. AIR 1961 
SC 16. 

® "Art. 31-B and Sch. 9 as amended by S. 5, Con- 

stitution (4th Amendment) Act, 1955 — U. P. Land 
Acquisition (Rehabilitation of Refugees) Act (26 of 
1948), S. 11 (1), Provisos — Constitutionality — 
Government of India Act (1935), S. 299. 

In view of the decision in MR 1955 S C 47 the 
ground of unconstitutionality ba^ed on the contra- 
vention of S. 299 (2) of the Government of India Act 
(1935) is not available. The provisions of provisos to 
S. 11 ti) of the U. P. Act (26 of 1948) have been 
specihcally saved from any attack on their constitu- 
tionality as a consequence ol Art. 31-B read with the 
Ninth Schedule as amended by S. 5, Constitution 
(4th Amendment) .\ct. 19.55 the effect of which is 
that the Act cannot be deemed to be void or ever to 
have become void on the ground of its being hit by 
the _operalion of the Government of India Act. A I K 
1955 S C 47, Applied; A I U 1955 All 12, Reversed. 
State of U. P. V. II. IL Maharaja Brijeudra Singh, 
1961 All L J 1 jILR (1961) 1 All 236 : 1961 All W R 
(H C) 71 1 (1961) 1 S C J 622 : (1961) 1 S C R 362 : 
AIR 1961 SC 14 (18) (Pr 6). 

• Art. - Bombay Tenancy and .Agricultural 

Lands Act ^1948), S. 6(2) — Validity — Held, not void 
on ground of excessive delegation. See Tenancy Laws 
— Bombay Tenancy and Agricultural Lands .\ct 
(67 of 19 18), S. 6 (2). AIR 1981 S C 4- 

• Alls. 31-B, 245 - Hyderabad (Abolition of 

Jagirs) Regulation (1358 Fasli), S. 6 (4)— Hyderabad 
Jigirs (Commutation) Regulation (25 of 1359 Fasli), 
S. 4 (1) (c) and 4 (2) — A'alidity— Retrospective opera- 
tion of Constitution — Rights extinguished by Aboli- 
tion Regulation*-If revived 

Held that S. 6 (41 of the Hyderabad (Abolition of 
Jagirs) Regulation (1358 Fa.sli), promulgated by the 

Military Governor, and 8s. 4 (1) (c) and 4 ^2) of the 

Hyderabad Jagirs (Commutation) Regulation (25 of 
1359 Fasli) promulgated by the Chief Minister were 
valid. They could not be challenged on the ground 
of want of legislative competence or colourable 
exercise of legislative authority. AIR 1951 S C 128, 
Rel. on. Parliament has, by the Oonstitution (First 
Amendment) Act included the Abolition and the 
Commutation Regulations in the ninth schedule, and 
by virtue of Art. 31 B the two Regulations are exempt 
from challenge on the ground that they are incon- 
sistent with or take away or abridge any of the 
fundamental right.s conferred by Part IH of the Coid- 
stitutioo. AIR 1954 Ilyd 227, Affirmed. Sarwarlal v. 
State of Hyderabad, (1960) 3 SCR 311:(l961) 1 
S C J 37 : A I R I960 S C 802 (864, 865. 866) (Prs 8, 
11, 12, 13. 14, 13). 

® Art- 3 1-B Madras Act (26 of 1948) camot be 
challenged on ground ^hat it offended S. 299,Govern- 

ment of India Act (!935)-The Madras Act is one of 

the Acts included in the Ninth Schedule and is pro- 
tected by Art. 31- B See Tenancy Laws — Madras 

Estate (Abolition and Conversion into Ryotwari) \ct 
(26 of 1948), AIR 1960 S C 32. 

® ~ Arts. 31-B, 13 (2) — Scope — Bombay Tenancy 
and Agricultural Lands (Amendaent) Act (13 of 
1956) — \'alidity. 

It could not be urged that if the cognate provisions 
of Act 67 of 1948 were immune from attack in regard 
to their constitutionality, on a parity of reasoning 
similar provisions contained in the impugned Act, 
would be similarly saved, because whatever amend- 


ments were made by the impugned Act in the 194S 
Act were future laws within the meaning of Art. 13- 
(2) of the Constitution and required to be tested on 
the self-same touchstone. They would not be in 
terms saved by Art. 31-B and would have to be 
scrutinized on their own merits before the Courts 
came to the conclusion that they were enacted within 
the constitutional limitations. The very terms of 
^'^*^*^* Si-B envisaged that any competent Legislature 
would have the power to repeal or amend the Acts 
and the Regulations specified in the 9th Schedule 
thereof and if any such amendment was ever made 
the vires of that would have to bo tested : A I R 1958 
Bom 94, Approved. Sri Ram Ram Narain v. State of 
Bombay, (1959) Supp (1) S C R 489 : 1959 S C .A 
491 : 61 Bom L R 811 r (1959) 2 Andh W R (S C) 1 1 
1959 S C J 679 : (1959) 2 Mad L J (SC) 1 i AIR 1959 
S C 459 (469, 470) (Pt C) (Pr 36). 

® Art. 31-B — Validity of Bombay Taluqdari 
Tenu.e Abolition .Act — Challenge on ground of 
violation of S. 299, Government of India Act, The 
protection under Art 31-B is not merely against the 
contravention of certain provisions but an attack on 
the ground of unconstitutional abridgement of 
certain rights. See Tenancy Laws —Bombay Talukdari 

Tenure Abolition Act (62 of 1949), S. 1. AIR 1955 S C 
47. 

® “ Art. 31-B — Constitutional validity of. See 
Ibid, Art. 31A. AIR 1951 S C 458. 

^Art. 31-B — U. P. Land Acquisition (Rehabili- 
tation of Refugees! Act (26 of 1948). S. 11 — Retros. 
pective operation of Article. 

Article vSl-B is retrospective in operation, and the 
U. P. .Act must be deemed to be valid at least from 
the date that the Constitution came into force. ILK 

(1957) 2 All 88: AIR 1958 All 154 (158) (Ft E)(Pr 14) 
(DB). 

n 31-B and 31-A— Acquisition of Land under 

L. P. Lane Acquisition (Rehabilitation of Refugees) 
Act (26 of 194'') S. 11 — Article 31B apolies by its 
own force irrespective of provisions of .\rt. 31-.A. 

ILR (1957) 2 All 88 : AIR 1958 All 154 (158) (Pt F) 
(Hr 15) (DB). 

Art. 31-3, Ninth schedule - (as amended by fourth 

Amendment)-!). P. Act20of 1948 is not ultra vires. 
See U. P. Land Acquisition Rehabilti^tion of Refugees 
Act (26 of 1948), S. 11. A I R 1955 AH 12, Held no 
longer good law. AIR 1956 All 416 (DB). 

— —Arts. 31-B and 31 (6)— Madras Estates (Abolition 
and Conversion into Ryotwari) Act, (26 of 1948), 

S. 20, Proviso 2 — Validity of — (Government of India 
Act (1935). S. 299 (1) ) — Constitutional validity of 
the second proviso to S. 20. Madras .\ct cannot be 
questioned in view of .Art 31 (6) and 31-B, substitut- 
ed by the Constitution (Fourth .Amendment) -Act 
1955. See Ibid, Art. 31 (e^ AIR 1958 Andh Pra 522. 

Alt. 31-B — It is clear from the language of 

.\rt. 31-B that it applies to any right conferred by 
Part HI, a chapter relating to the fundamental rights. 
See Ibid, Art. 31.A (2)(b). A I R 1955 Andb Pra 264 
(DB). 

Art. 31-B — Tenancy Laws — Madras Estates 

( Abolition and Conversion into Ryotwari) Act (26 of 
1948) — Validity. 

Where it is alleged that S. 45 (4) of Act (26 of 1948' 
takes away tlie light conferred by Art. 14, namely, 
equalitv before the law and equal protection of the 
laws, it is the alleged repugnancy between .Vrt. 14 
which forms part of Part IH and S. 45 (4^ of the Act 
that form^ the basis of the contention and to give 
effect to this contention would amount, inter alia to 
overlook the words “is inconsistent”. Hence either 
S 45 (4) or the other provisions of the .Act canno'; 
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be impeached by reason of Art. 31- B of the Consti- 
tution. 1955 Andh L T (Civil) 411 : 1955 Andh W R 
590 I AIR 1955 Andhra 264 (271) (Pt J) (Pr 29) (DB). 

Art. 31-B — Scope — Acts mentioned in ninth 

schedule Power of subordinate legislature to amend 
— Limitations. See Ibid, Art. 31-A. AIR 1958 Bom 94 
(DB). 

Art. 31«B, Ninth Schedule — Scope and effect of 

— Bombay Act (67 of 1948) —Validity of— Act though 
inconsistent with Art. 31, saved by Art. 3 IB and Ninth 
Schedule, see Tenancy Laws — Bombay Tenancy and 
Agricultural Lands Act (6? of 1948), 8. 1, AIR 1957 
Bom 155 (DB). 

Art. 31-B — Notifications under S. 6 (2) of Bom 

bay Act (67 of 1948) — Contravention of fundamental 
rights — If Art. 31B saves the whole of the Tenancy 
Act and no provision of that Act can be challenged, 
then it is clear that S. 0 (2) is as much saved as any 
other provision of the Tenancy Act. See Tenancy 
Law>— Bombay Tenancy and Agricultural Lands Act 
(67 of 1948), S. 6 (2). AIR 1954 Bom 397 (DB). 

Art. 31-B and Sch. 9 — West Bengal Kstates 

Acquisition Act (I of 1954) is constitutional. 

Since this Act has been included in the Ninth Sche- 
dule by the Constitution (Seventh Amendment) Act, 
and, by reason of Art, STB this inclusion saves the 
Act from any attack on the ground of unconsti- 
tutiorality, with retrospective effect, the consti- 
tutionality of the Act cannot be challenged. AIR 
1965 Cal 539 (543) (Pt B) (Pr 13). 

Art. 31-B“\Ved Bengal Land Development and 

Planning Act (21 of 1948), S. 8 ( 1), Proviso rb) —Provi- 
sions though contravening S. 299 (2) of Government 
of India Act (1935) were protected by Art. 31-B and 
Ninth Schedule of the Constitution of India — Amend- 
ment in proviso(b) made in Sept. 1955 also held valid. 
See W est Bengal Laud Development and Planning 
Act (21 of 1948), S. 8(1), Proviso (b). AIIU965 Cal 
177 (DB). 

Art. 31B and Art. 31A — Articles 31A and 31B, 

which were added by the Constitution (First Amend- 
ment) Act 1951, are constitutional. AIR 1951 S C 458, 
Foil. ILR 11954) Hyd 783 i AIR 1951 Hyd 227 (231) 
(Pt A) (Pr 11) (DB). 

9 Art, 31B, Sch. 9 — Hyderabad Regulations 

included in Sch, 9— Validity of. 

It is no longer open to any person to question the 
validity of any provision of the Hyderabad (Abolition 
of Jagir) Regulation of 1358 F. and the Hyderabad 
Jagir (Commutation) Regulation of 1359 F, after they 
have been incorporated in the 9lh Schedule of the 
Constitution by the insertion of Art. 31B in the 
Constitution by the Constitution First Amendment 
Act of 1951. Ahmad Un-Nissa V. State, AIR 1953 
Hyd 21 (24) (Pt D) (Pr 11) (FB). 

• Art 3lB — Jammu and Kashmir Tenancy Act 

(2 of 1980) (as amended by.Act 12 of 1955). Ss 15A, 
16 tl) 1 (a), 19B, 45, 47 and 49 — Constitutional vali- 
dity — Provisions, whether contravene Arts. 14, 19 and 
31 — Protection under Arts. 31A and 31B whether 
available. See Tenancy Laws — I. 6c K. Tenancy Act 
(2 of 1980) (as amended by Act 12 of 1955), S. 15-A. 
AIR 1959 J & K 35 (FBI. 

• Art. 31-B. Sch. 9 — Applicability — Arts. 368 

and 37U— Acts included in Sch. 9 -Amendnieuts to — 
Protection under Art. 31-B — (Tenancy Laws — 
J. 6c K. Tenancy Act 2 of 1980 (as amended by 
Act 7 of 2005 and. 12 of 1955). Ss. 16 (1) (a), 15.A, 
19-11, 45, 47 and 49). 

The inclusion of an Act or a provisiotj of an Act in 
the Ninth Schedule undoubtedly must be the result of 
adequate consideration, by the President in the case 


of Jammu and Kashmir, and by the Parliament in the 
case of the rest of India, of the nature and scope of 
the Act or the provision so included. The physical 
incorporation in the Ninth Schedule can be only of 
the Act or the provision as it stood on the date of its 
incorporation. What was brought into the Act subse 
quent to that date was therefore outside the scope of 
the Ninth Schedule and consequently outside the 
scope of the protection of Art. 31- B. 

The President by order made in exercise of the 
powers conferred oy Art 370 (1) of the Constitution 
inserted on 14th May, 1954, the J. & K. Tenancy Act 
(2 of 1980) in the Sch. 9 in its application to the Stale 
of Jammu and Kashmir. ,\ny provision which was 
not in the Act on that date cannot therefore be said 
to be included in that bcheclule. A I R 1958 Bom 94, 
Rel. on. 


What is saved by Art. 31-B are the provisions oE 
the Jammu and Kashmir Act as they stood on the 
14th day of AIay 1954, when the Act was included in 
the Ninth Schedule and not any other or different 
provision which was enacted by the State legislature 
subsequent to that date. 

An original .Act cannot be considered independently 
of the amendments, because it is inextricably bound 
up with the amendments, it follows that S. 10 (1) 
(a) which was inserted in the Act by the amending 
Act (7 of 2005 (1948 A. D.)) belore its inclusion in 
Sch. 9 of the Constitution is completely protected by 
Art.31.B. A I R 1955 Pat I and AIR 1952 S C 324. 
Rel. On. Thejarnmu and Kashmir Tenancy (Amend- 
ment) Act (l2 of 1955) was not included in the Ninth 
Schedule either by the President's Order of 1954 or 
by the Amending Order of 1958. It follows that such 
of the sections as were placed on the Statute Book by 
the Jammu and Kashmir TenaLcy (Amendment) Act, 
1955, are not saved or validated by Art. 31-R. 

^ The Constitution (Application to Jammu and 
Kashmir) Second Amendment CJrder of 1958 has not 
in any way either expressly or by implication sought 
^ enlarge or alter the scope, nature or content of 
Entry No. 16, Jamnu and Kashmir Tenancy Act (.No. 
2 of 1980). inserted in the Ninth Schedule by the 
PresiderU s Order of 1954. The .Act which was 
inserted in the Ninth Schedule by the 1954 Order 
is undoubtedly the .same as the one which stands to- 
day in that. schedule. The additions and alterations 
to the Act made subsequent to 14th May lfc54, stand 
today as much outside (he scope of the Ninth Sche- 
dule as they did at any time before the 20lh of 
February 1958.thedate on which the Second Amend- 
ment Order came into force. S. Sant Singh v. State of 

J & K 35 (3S. 39, 40, 41) ;Pt A) 

(1 rs Zt, o, o) (1^ B)« 


1 expressly saves Act from being held 

void. See Tenancy Laws — M. P. Abolition of Pro- 
prietary Rights (Estates. .Mahals. Alienated Lands) 
Act, 1950 (1 of 1951). 1957 M P C 771. 


Art. 31-B Grounds on which law of compulsory 
acquisition cannot be challenged — See Ibid. Art 31 
(4). AIR 1953 Orissa 185. 


Art. 31-B — Constitutional 

Consolidation of Land Proceed 
(0 of. 1954). See Ibid, Art. 31. 
(DB). 


validity of Punjab 
ings (Validation) Act 
A I H 1959 Punj 8 


IX, . . ^ , -X 1 TV — i-.'cvejuujutriu ana 

5- «-5ect,oa continues to 
be constitutional in view of Constitution (Fourth 

Amendment) Ac 19o, 5-See West BenK.il Land Deve 

tern'- P'^nning Act (21 of 1948), S. 8. AIR 
1962 Tripura 13. 


ARTICLE 32 
See Ibid. Arts. 226 and 32. 
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ARTICLE 33 

• Art. 33 — Army Act (1950) — Provision in 

Act does not become void because it affects funda- 
mental right under Part III of the Constitution — 
Each and every provision of the Act is a law made 
by Parliament and that if any such provision tends 
to affect the fundamental right under Part HI of the 
Constitution, that provision does not.ron that account, 
become void, as it must be taken that Parliament has 
thereby, in the exercise ot its power under Art. 33 of 
the Constitution, made the requisite modification to 
affect the respective fundamtntal right. Ham Sarup 
V. Union of India. (1905) 5 S C R 931 i 1964 Mad 
L F (Cri) 026 : 1904 2 S C J 619 r 1964 S C D 661 i 

1964 Cur L J (S C) 169 : 1965 (1) Cri L J 230 : A I R 

1965 S C 247 (251) (Pt C) (Pr 16). 

• * Art. 33 and Part III— Government servants — If 

excluded from protection of fuodamental rights 
under Part 111* 

The Constitution ot India does not exclude Govern- 
ment servants as a cliss from the protection of the 
several rights guaranteed by the several Articles in 
Part HI save in those cases wheresuch persons are 
specifically named. Article 33 of the Constitution 
having selected the Services, members of which might 
be deprived of the benefit of the fundamental rights 
Guaranteed to other persons and citizens and also 
having prescribed the limits within which such res- 
trictions or abrogation might take place, other classes 
of servants of Government in common with other 
persons and other citizens of the country cacnot be 
excluded from the protection of the rights guaranteed 
by Part III by reason merely of their being Govern- 
ment servants and the nature and incidents of the 
duties which they have to discharge in that capacity 
might necessarily involve restrictions of certain free- 
dom in relation to Art. 19 (1) (e) and (g). Kamesh- 
war Prasad v. State of Bihar. (1962) 2 S C A 240 : 
ILR 42 Pat 259 i ( 1962) Supp 3 S C R 369 : (1982) 1 
Lab LJ 294 i (1901 62) :23 F J R 50 j 1962 B L J R 
499 : AIR 1962 S C 1166 ( 1170) (Pt B) (Prs 11. 12). 

• Art. 33— Pepsu Police (Incitement to Disaffec- 

tion) Act being enacted by President by virtue of 
delegation under S. 3 of Act 22 of 1953 is not pirlia- 
mentary legislation within Art. 33. See Pepsu Police 
(Incitement to Disaffection) Act (I of 1953), S. 3. 
1962 (2) Cri L J 247: AIR 1962 S C 1106. 

Art- 33— Public Safety — Preventive Detention 

Act, 1950, S. 7— Arts 33. 35 (b). 372 — Indian Army 
Act, 1911— If continued to be effective till passing 
of Act 46 of 1950. 

Though Art. 33 of the Constitution gave power to 
the Parliament to modify the rights conferred by 
Part HI relating to fundamental rights in their ap- 
plication to the forces of the Crown by making law, 
still unless the Parliament determines to what extent 
Such rights can be modified, the law which stood 
before the conferment of the fundamental right.swill 
apply so far as the Armed Personnel are concerned. 
Therefore, even after the inauguration of the Republic 
till the passing of Act 48 of 1950 the existing law 
namely the Indian Army Act, 1911 and the rules and 
orders made thereunder continued to be effective. 
1951 M W N 156 : 1951 M VV N Cri 40 i 64 M L W 
193 I 195 Ul M L J 258 : 52 Cri L J S27 : ILR ( 1952) 
Mad 153 t A I R 1951 Mad 777 (782) (Pt B) (Pr 12) 
(DB). 

Art. 33— Mysore Police Act (5 of 1908), S. 40 — 

Notification under — Validity — If can be challenged 
on ground that proceedings under S. 144, Criminal 
P. C. would have been more appropriate so as to 
protect rights of petitioners in respect of manage- 
ment of religious institution — Duty of State to pro- 
tect civil rights — Extent of, in cases of emergency 


arising out of breach of public peace* See Mysore 
Police Act (5 of 1908), S. 40. 1962 Mys L J (Supp) 
411. 

— Art. 33 — Rajasthan Government Servants and 
Pensioners Conduct Rules, Rr.23,23-A -Constitutional 
validity — Rules prohibiting Government servants from 
becoming members of association not recognised by 
Government— Question of recognition left to arbitrary 
discretion of Executive — Rules are ultra vires the 
Constitution as infringing fundamental rights of Gov- 
ernment servants including members of the police 
force as a class. See Ibid. Art 309. 1963 (2) Cri 
L J 50 I AIR 1963 Raj 136 (DB). 

ARTICLE 34 

[Art. 34 — Mysore Police Act (5 of 1908), S. 40- 

Notificatiou under — Validity — If can be challenged 
on ground that proceedings under S. 144, Criminal 
P. C. would have been more appropriate so as to 
protect rights of petitioners in respect of management 
of religious institution — Duty of State to protect civil 
rights — Extent of, in cases of emergency arising out 
of breach of public peace. See Mysore Police Act 
(5 of 1908), S. 40. 1962 Mys L J (Supp) 411. 

ARTICLE 35 

• ““Art* 35 (c) — Jammu and Kashmir Preventive 
Detention Act (4 of 2011), S 8(1) Proviso — Validity 
— Constitutionality — Constitutionality questioned on 
the ground of its inconsistency with Arts. 21 and 22 
of the Constitution — See Public Safety — Jammu and 
Kashmir Preventive Detention .Act (4 of 2011), S. 8 (1) 
Proviso. AIR 1956 S C 197. 

• Arts. 35 (c) (applicable to Jammu and Kash- 

mir) and 370 (1) (c) and (d) — Validity of Art. 35 (c) 
— (Constitution (Application to Jammu and Kash- 
mir), Order, 1954). 

Article 370 (1) (c) and (d) authorizes the President 
by Order to specify the exceptions and modifications 
to the provisions of the Constitution (o^her than 
Arts. 1 and 370) subject to which the Constitution 
shall apply to the State of Jammu and Kashmir. 
Hence, Cl. (c) added to Art. 35 only so far as the 
State of Jammu and Kashmir is concerned by the 
Constitution (Application to Jammu and Kashmir) 
Order, 1954, promulgated by the President cannot 
be said to be in excess of the powers conferred by 
Art. 370(1). 

There are no provisions of any law which require 
that the Prime Minister of Jammu and Kashmir him- 
self should sign the copy of the order to be served 
on the detenu or the copy of the order which is for- 
warded to the officer in charge of the jail where he 
was detained. Lakhampal P. L. v. State of Jammu 
and Kashmir. (1956) S C J 236 i 1956 Cri L J 421 
(2) : 1956 S C V 706 i (1955) 2 S C R 1101 ; A I R 
1956 S C 197 (201, 202) (Pts B, C) (Prs 8, 9). 

Art. 35 — Suppresuon of Immoral Traffic ip 

Women and Girls Act— Validity —Act cannot bestruck 

down even if it offends Art. 19 (1) (g). See Ibid, 
Art, 23. AIR 1959 All 57. 

Arts. 35. 13, 17. 372 — U. P. Removal of Social 

Disabilities Act, 1947, not void (U. P. Removal of 
Social Disabilities Act (14 of 1947), S. 1). 

Article 35 which is not retrospective in operation 
withdraws from the States the power of making any 
enactment relating to acts which are declared to be 
offences under the Constitution after the commenc^ 
ment of the Constitution. It does not render null a^ 
void any legislation which had already been passed 
before the commencement of the Constitution. Hence, 
even assuming that the U. P. Removal of Social Disa- 
bilities Act, 1947, deals with disability arising out ot 
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nntouchability, it is not invalid as it is an Act which 
was already on the statute book before the Constitution 
came into torce. 

Further it cannot be said that anything in the U. P. 
Removal of Social Disabilities Act which was already 
on the statute book is inconsistent with the provisions 
-of Part Ilf of the Constitution and is thus affected by 
Art. 13. The U. P. Act, therefore still remains in 
force under Art. 372 and has not become void by 
anything contained in the Constitution. 1933 All 
LJ211 :)953 Cri L J 1103 : AIR 1953 All 483 (484. 
485) (Pt D) (Prs 7. 8) (DB). 

Arts. 35 and 23— Transfers for immoral objects— 

Setting aside — Pier of particeps crimiuis by defen- 
dant— Applicability of principles laid down in Ayerst 
V. Jenkins, (1874) 16 Eq 275 in India — Lease of house 
by Owner for running brothel — Right of executors 
and trustees of will of owner to recover back pro- 
perty with aid of Court — Relief whether can be 
denied on grounds of public policy — (Contract Act 
(1872) Ss. 23, 65)-*(Evidence Act (1872) S. 115)— 
(Specific Rebel Act (1871 ), Ss. 39, 40 and 4L)— Trusts 
Act (1882), S. 84)— (Bengal Suppression of Immcral 
Tratfic Act (1933), S. 4 (!}) - (Suppression ot lininoral 
Traffic in Women and Girls Act, (1950). SeeT.P. 
Act (1882). S. 6 (h) (2). AIR 1958 Cal 713. 

Art. 35 (t) as applied to J. &c K. Stale. 

Though Art. 22 (5) of the Constitution is violated, 
the provisions of S. 8 (1) of j. & fC. Preventive Deten- 
tion Act aie not ultra vires in view of Art. 35 (c) as 
applied to J. 5c K. State. See Public Safety — J. 5c K. 
Preventive Detention Act. S. 8(1). 1903 (1) Cr LJ 
705 : AIR 1903 J & K 23. 


assuage or to limit', it has also been interpreted in the 
sense of enlarging the scope of the previous Act. 

And as the essential purpose of Art. 370 is to be 
ascertained from the article itself rather than by 
travelling beyond its scope and cltterminino what the 
policy behind the different provisions of the (Consti- 
tution contained in its different parts is, the provision 
contained in cl. (c) added to Art. 35 by the President 
is covered by the term ‘modification’ as used in 
Art. 370 (1) (d) of the (Constitution. Mohammad 
Subhan v. State. 1956 Cr L J 48 : AIR 1956 J 5c K 1 
(4, 13, 14) (Pt E) (Prs 10, 47) (FB). 

Art. 35 — M. B. Harijan Disabilities Removal 

(Amendment) Act being contrary to Art. 35 is invalid. 
See Ibid, Art. 17. AIR 1955 Mudh-Bha 207. 

.Art. 35— Scope and applicability — See Ibid, 

Art, 17. AIR 1956 Mad 541. 

Art. 35 — Scope. See Ibid, Art. 15. AIR 1955 

Orissa 113 (DB). 

ARTICLE 36 
See also Ibid, Art. 37. 

• “•“Arts. 36, .51, Part IV — Scope— Implementation 
of directive principles and fundamental rights — 
Harmonious interpretation. See Ibid, Art. 13 (2). 
AIR 1958 S C 731. 

— Art. 36— Jurisdiction created by S. 65, Punjab 
Cram Panchayat Act, is couched in words of very 
wide amplitude— Court should so interpret statute as 
to implement directive principles. See Panchayats— 
Punjab Gram Panchayat Act (4 of 1953), S. 65. AIR 
I960 Punj 35, 

ARTICLE 37 


• —Arts. 35 (c) and 370 (1) (d) (as applied to 
Jammu and Kashmir) — Constitution (Application to 
Jammu and Kashmir) Order (1954), Para 4 (1) (iii) 
— jamtnii and Kashmir Preventive Detention Act 
(2001), S. 8 (1) — Art. 35 (c) is not ultra vires — 
S. 8 (1). Jammu and Kashmir Preventive Detention 
Act is competently enacted. 

Clause (c) added to Art. 35 of the Constitution by 
the President by Para. 4 (1) (iii) of the Corl^titution 
'Application to Jammu and Kashrnii) Order 1954 is 
not in excess of the powers conferred on the Presi- 
dent by Art. 370 U) (d) of the Constitution of India. 
Hence, the Proviso to Cl. (1) of S. 8. Jammu and 
Kashmir Preventive Detention Act, 20U. by which 
the Government Cin withhold grounds on which the 
order of detention has been made by them from the 
detenu is within the competence of the Legislature 
of the Jammu and Kashmir State. Mohammad 
Subhan v. State. 1956 Cr L J 48 : AIR 1950 J 5c K 1 
(4, 13) (Pt A) (Prs 11, 44) (FB). 

• Alts. 35 (c) and 13 (as applied to Jammu and 

Kashmir) — Fuiulamciital rights— Curtailment of, 
with respect to preventive detention in Jammu and 
Kashmir— (Public Safety— Jammu and Kashmir Pre- 
ventive Octeution Act (2011), S, 3). 

Per Wazir, C. J. — TheelFect of Art. 35(c) is that the 
Jammu and Kashmir Preventive Detention Act is 
excepted fcorn the operation of the fundamental rights. 
Further, cs the word ‘‘modify’, used in Art. 370. 
means to change and to limit, the President has limited 
tlie operation of Art. 13 under his powers to modify. 
Mohammad S'if)han v. Stale. 1956 Cr L J 48 i AIR 
1950 J & K 1 (4) (Pt D) (Prs 9, 10) ([• B). 

• ^~Arts. 35 (c) and 370 (1) (d) (as applied to 
Jammu and Kashmir) — J^rovision of Art 35 (c) i.s 
covered :by word ‘modification* used in Art. 370 
(1) (d). 

While in general the word ‘modification’ has been 
interpreted to mean ‘tone down, soften rigours of, 


• Art. 37 Directions — Legislative power of 
State— If affected. 

The directions even if disobeyed by the State, 
cannot affect the legislative power of the State, as they 
are only directory in scope and operation. D(ep 
Chand v. State of U. P. 1959 S C j 1069 : 1959 SCA 
377 : ILR (1959) 1 All 293 : ( 1959) 2 S C R (Supp) 8: 
AIR 1959 S C 648 (663. 664) (Pt B) (Pr 26). 

— |-.Arls. 37 and 43 — Directive principles of State 
policy —Value of — Establishment ( f slaughter house 
by State- Objection on the ground that cows also be 
slaughtered— Maintainability. 

Although the directive principles of State Policy 
are fundamental in the governance of the country 
and it shall be the duty of the State to apply these 
principles in making laws, none of them can be 
enforced by a Court of law. The directive as lo pro- 
hibition of slaughter of cow.s, calves and other milch 
and draught cattle is not absolute. The protection 
recommended by Art. 48 is confited to cows and 
calves and those other animals which are presently or 
potentially capable of yielding milk or doing work as 
draught cattle but does not extend to cattle which 
were at one time milch or draught cattle but has 
ceased to be such. Consequently so long as laws are 
not made under the one or other of the directives an 
executive action for establishment of a slaughter- 
house, where cows may also be slaughtered, cannot 
luce.ssanly be condemned as violating the directive 
pru ciples. AIB 195S S C 731, Foil. 67 Cal W N 460 
AIK 1963 Cal 565 (571, 572) (Pt E) (Pr 22)/ 

— —Art. 37— Directive principles of State policy— Not 
enforceable in .(Jourt of law. See Civil P. C MQnS) 
S. 9. AIR 1964 Madh Fra 231 (DB). ^ 

by Court of law. See Ibid, Art. 46. AIR 1953 Mad 21. 
—Art. 37-Scope-Art. 17 of Universal Declaration 
Orissa"2T7 (DB) ^957 
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Art. 37 — Directive principles are subject to 
fundamental rights. 


Per Bamaswami, J. (agreeing with Ahmad, J.)— 
Giving effect to the directive principles of State 
policy should not in any way result in any negation 
of the fundamental rights guaranteed to the people 
in Partin. AIB 1951 S C 226. Bel. on, ILR 35 Pat 1: 
195G B LJR 45S I AIR 1957 Pat 617 (622,631) 
(PtD)(Prs 14. 51). 

— Art. 37— Directive principles— Value of. 

The Directive principles have not been included in 
our Constitution as mere idle words intended to serve 

purely as decorative phrases. They are an important 

and integral part of our Constitution designed to con- 
form to and run as subsidiary to the fundamental 

rights enshrined in the Constitution. When interpre- 
ting statutory provisions the Courts are not expect- 
ed to ignore these principles of State Policy, because 
the Legislature must be presumed to bear in mind 
and be governed bv these principles while enacting 

laws and not to violate or lose sight of them. ILR 
(1965) 2 Punj 32 : 67 Pun L R 921 ; AIR 1966 Punj 
16 (20) (Ft B) (PrS) (DB). 

Art. 37 — Jurisdiction created by S. 65. Punjab 

Gram Panchayat Act, is couched in words of 
very wide amplitude — Court should so interpret 
statute as to implement directive principles. See 
Panchayats— Punjab Gram Panchayat Act (4 of 1953), 
S. 65. AIR 1960 Punj 35. 

— Art. 37 — Directive principles are to be kept in 
view when enacting laws. 

The directive principles are not enforceable by 
Courts but, it can hardly be doubted, that they are 
meant to be kept in view when enacting laws, unless 
they are intended to remain mere idle words. ILR 

(1959) Punj 1778 ; AIR 1960 Punj 35 (39) (Pt A) 
(Pr 6). 

— -Art. 37 — Alt. 29 (2), if overrides Art. 46— Reser- 
vation of seats in educational institutions for 

Scheduled castes — Per uissibility— If Art. 37 makes 
Art. 46 a fundamental principle of governance of 
this country then correct way of interpreting would 
be to read Art. 46 as an exception to .Art. 29 (2) — See 
Ibid, Art. 29 (2). AIR 1951 Punj 93 (DB). 

ARTICLE 38 

Arts. 38 and 39 — Legislation in welfare State — 

Interlerence with contracts. See Madras Essential 
Articles Control And Requisitioning (Temporary 
Powers) Act (29 of 1949) (As Amended bv Andhra 
Act 1 of 1955), S. 3. AIR 1959 Andh Pra 538 (DB), 

Arts. 38, 39, 289 and 19 — Functions of State — 

It can carry on the business of plying motor vehicles 
for hire on commercial basis. 

It is now idle to contend that trade or business is 
not a legitimate function of the State or that it de- 
parts preposterously from its sovereign function 
when it indulges in those activities. The Stjte which 
had in earlier times for its functions defence, police, 
law and order, can now guarantee many 
other public services and the entry of the Pep u 
Government, in pursuance of its economic policv, in 
the business of motor transport does not suffer from 
any legal or other disqualification. AIR 1956 Pepsu 3 
(5. 6) (Pt B) (Pr.s 7, 8). 

—■ Arts. 38, 39, 289, 19 and 298 — Statecando trans. 
port business on commercial basis without legisla. 
tive sanction. 

The provisions of Arts. 19, 38, o9, 289 and 298 of 
the Con'^titution authorise the State to take to business 
in which transport business is apparently include!. 
In that view of the law no legislative sanction to 


start or run the business of plying motor vehicles for 
hire would be necessary. No specific Act is therefore 
necessary to validate the running cf motor buses by 
it particularly when legislative sanction in the form 
of the necessary Appropriation Act to iacur expen- 
diture on the venture and consequent implicit ap- 
proval of the State Assembly has already been 
obtained and this should be enough to serve the 
purpose of making a specific law. AIR 1956 Pepsu 3 
(6)(PtC)(Pr9). 

Art. 38 — Scope — Function of State — Motor 

Transport business — State — Whether can carry on 
business or Trade like other individuals - Legislative 
sanction if and when necessary. See Ibid, .Art. 19- 
ILR (1956) Patiala 77. 

— ;Arts. 38 and 227 — Art. 38 seeks to secure justice 
to citizens top priority — Constitution vests wide 
powers in High Courts for same purpose — Extent 
and nature of powers stated. 

The Constitution which has in Art. 38 sought to 
secure justice to the citizens as a top priority 
has also, for this purpose, vested in the High 
Courts very wide power of judicial supervision 
and superintendence over all Tribunals and 
Courts in the State. This power imposes on the 
High Court a grave and sacred responsibility 
and invests in it an unlimited and unfathomable 
reserve of judicial power of supervision and control 
ever all Courts and tribunals in the State concerned. 
The limitation of this power is only to be found in 
the Cons’itution itself and it is self-imposed by the 
High Court. No external limits, fetters or restrictions 
have been placed on this power by the express 
language of Art. 227. It is to bo exercised only 
according to well-recognise"! judicial principles and 
with restraint and caution. ILR (1959) Punj 1778 t 
AIR 1960 Punj 35 (39) (Pt B) (Pr 6). 

ARTICLE 39 

Arts. 39 and 43 — Usages - Living wage, 

minimum wage and fair wage. See Industrial Dis- 
putes Act (1947), S. 2 (rr). AIR 1958 S C .578. 

— Arts. 39. 38. 298. Sch. 7. List 3, Entry 34 - 
Madras Essential Articles Control and Requisitioning 
(Temporary Powers) Act, Ss. 3, 10 (as amended by 
.Andhra Act 1 of 1955) — Electrical energy supplied 
by Government — Price regulation — Contracts for 
supply of electrical energv by Government — Up- 
grading of electricity tariffs by Government under 
S. 3 during currency of contracts — Validity — 
(Andhra G. Os. 69 (D/- 28.1-1955) and 187 (DZ-SO-L 
1955)). ILR (1957) Andh Pra 450, Reversed. See 
Madras Essential .Articles Control and Reguisitioning 
Temporary Powers Act (29 of 1949) as Amended by 
Andhia Act (1 of 1955), S. 3. AIR 1959 Andh Pra 
538 (DB). 

• Arts. 39 (b), 31 (2). 39 (c) — Public purpose — 

Test — M. R. Act, 28 of 19.51 is for public purpose— 
Object of .Act is to extingiush interests of inter- 
mediary and to bring actual cultivators into direct 
relations with State Government atd to avoid concen- 
tration of weallh and means of production tf> 
common detriment as laid down in Art. 39 (b) 
and (c). Malojirao Shitole v. State of Madhya Bharat. 
1952 M B L I (H C R) 467 : AIR 1953 Madh Bha 
97 (100) (Pt C) (Pr 4)(FB). 

Art 39 — W'ealth Tax * Act (1927) — X'alidity — 

Does not contravene Art. 19. See Ibid. Art. 19 (1) (f). 
AIR 1964 Orissa 128 (DB). 

Art. 39 — Functions of State — It can carry on 

the business of plying motor vehicles for hire on 
commercial basis — See Ibid, Art. 38. AIR 1956 
pepsu 3. 

Art, 39 — Scope — Function of State — Motor 

Transport business — State whether can carry on 
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businesfl or trade like other individuals — Legis- 
lative sanction if and when necessary. See Constitu- 
tion cf India, Art. 19. ILR (1956) Patiala 77. 

Art. 39— A perusal of Arts. 5, 0, 8, 9 and 39 

makes it clear that a corporation is not a citizen 
within Art 19 of Constitution. See Ibid, Art. 19. AIR 
1952 Punj 9((DB). 

ARTICLE 40 

Art. 40 — G. O. Ms. N'o. 334, Local Adminis- 
tration, dated 2-3-1956 (Andhra) — Validity. See 
Panchayats — Madras Village Panchayats (Andhra 
Second .Amendment) Act, (1955), S. 22. AIR 1957 
Andhra Pra 355. 

—Art. 40 — Organisation of village panchayats — 
Administrative officers — How to act — Expression 
of law— Importance of dear language. 

If the object and purpose of Panchayat Legislation 
in pursuance ol the Directive Principle contained in 
Art. 40 is not to be defeated and if rural India is to 
be properly educated and trained in imbibinc demo- 
cratic temper in organising and working the Pancha- 
yats as healthy units of self-Government then pettv 
power politics should scrupulously be eliminatea; 
and the administrative officers dealing with the Pan- 
chayat elections should possess a proper judicial 
mind adequately detached from off the record in- 
fluences like prejudice and sympathy, official or per- 
sonal. They should also have requisite knowledge of 
the relevant law, so that the citizens whose rights are 
dealt with by them, may have faith and confidence in 
the efficaciousness and impartiality of the quasi-judi- 
cial process. Justice, even when administered by 
ac miuistrative oiflceis, should he seen to be done. 

In a country where rule of law prevails, it is of the 
utmost importance that law is expressed in plain and 
clear language and an endeavour should always be 
made to avoid ambiguities and lacunae. This indeed 
is the sine qua non for the success of Rule of law and 
for inculcating democratic temper in the citizens, 
both in private and official spheres. 67 Punj LR 1238i 
ILR (196»l) 1 Punj 347 j AIR 1966 Punj 274 (282) 
(Pt D) (Prs 24, 28) (DB). 

Arts. 40, 50 — Organisation of village pancba. 

yats — Principle of separation of executive from 
judiciary must be observed 

According to the directive principle contained in 
Art. 40 of the Conilitution, the State is undoubtedly 
expected to take steps to organise village Panchayat 
and endow them with such power and authority as 
may be necessary to enable them to function as units 
of self government, bat the directive principle of 
separation of the executive from the judiciary con- 
tained in Art. 50, which from one point of view may 
be consideied more basic, must also be kept in view 
and attempt should be made properly to harmonise 
both of them. The organisation of village Panchayats 
accordingly deserves to be carried out in practice 
consistently with Art, 50; in any case, it has to be 
confined within the orbit of the rule of law, for, 
there is nothing more fundamental in democracy 
than this rule of law. G7 Pun L R 134 : AIR 19G5 
Punj 232 (235. 236) {Pt G) (Pr 12). 

ARTICLE 41 
Art. 41 — Scope. 

The directive principle contained in Art. 41 can 
have no application in the decision of a dispute bet- 
ween workers and employers. It is a general direc- 
tion or behest which the framers of the Constitution 
have given to the succeeding Governments to see that 
in the welfare State what is contemplated by the Con- 
stitution there shall be no undeserved want or i i 


employment. It may be that under certain circum- 
stances there is a duty or liability cast upon the Stale 
Government to find work for all persons in the State. 
But we have not yet reached such a happy state of 

existence. (1954) 1 M L J 266 : AIR 1954 Mad 686 

(690) (Pt C) (Pr 11). 

(iHg). 19 (6), 43 and 4G— Bihar Shops 
and Establishments .Act 1953 (8 of 1954). S. 26 (2) — 

Validity of S. 26 (2) — Provision held in interest of 
general public — But powers of appellate authority 
held unlimited and therefore unconstitutional (Words 
and Phrases — 'General Public*). See Bihar Shops 
and Establishments Act 1953 (8 of 1954), S. 26 (2). 
AIR 1958 Pal 442. 

- — Art. 41 — Scope — If controls Art. 16 — Art. 41 
has no bearing on interpretation of Art. 16. See Ibid, 
Art. 10. AIR 1957 Pal 617. 


Art. 43 — Wages — Fair wages and living 
wages — Meaning of— Directive principle of living 
wages* 

The concept of fair wages involves a rate suffici- 
ently high to enable the worker to provide ‘a standard 

family with food, shelter, clothing, medical care and 

education of children appropriate to his status in life 
but not at a rate exceeding the wage earning capacity 
ot the class of establishment concerned.’ Thus a fair 
wage is related to a fair workload and the earning 
capacity. Living wage means that every male earner 
should be able to provide for his family not only the 
essentials but a fair measure, of frugal comfort and 
an ability to provide for old age or evil days. Fair 
wap lies between the concept of minimum wage 
and the concept of living wage. Though our direc- 
tive principle as laid down in Art. 43 of the Con- 
stitution is living wage, our general wage structure 
has at best reached to lower levels of fair wage. All 
India Reserve Bank Employee’s Association v. Reserve 

Bank of India. (196,5) 2 Lab L J 175 :( 1965) 11 Fac 

hh 0^1-; ^ ^ ^ ■533 : AIR 1966 S C 305 

(316, 317) (PI B) (Prs-27, 28). 

• Art. 43— Central Excise Rules (1944), R. 8 (1)— 

CoDSlitutional validity — Rule does not suffer from 
vice of excessive delegation of power to exemot — 
Notification under — Notifications Nos. 74 of 1959, 
dated 31-7-1959 and 60 of 1960 dated 30-4.1960 — 
Validity— Excise duty on cotton fabrics produced on 

power looms — Exemption granted to co-operative 
societies ot weavers— No violation of Arts. 14, 19 jl) 
(f) and (g) of Constitution. See Central Excise Rules 
(1944), H. 8 (1). AIR 1903 SC 98. 

e “'^^39 -Industrial Disputes Act (1947), 

S. - (rr) W ages Concepts of living wage minimum 
wap and fair wage discussed - (Words and Phrases) 
-(Minimum Wages Act (1948). S. 4). See Industrial 
Disputes Act (1947), S. 2 (rr). AIR 1958 SC 578, 

/b'l'* ?,^*5-I»tlustriaI Disputes Act (14 
\v 2 (k) — Wages structure — State policy in 

\\elfare state, m the matter of labour relationship — 
Ensting wages slruclure. if and when can be altered 
to the prejudice of workers - Consideration. See 
Industrial Disputes Act (1947), S. 2 (k). AIR 1958 

—Art. 43-Unfair labour practice-Meaning— Can- 

Z.n Unions(Amend- 

V M f'' v! (1947) — Even a single act of employer 
liable to be condemeiul as amounting to unfair labouJ 
practice Condition of employment designed to invest 
employer with arbitrary power regarding chances of 
workman being made oermanent-Amounts t unfair 
labour practice. 1961)2 Lab L J 204 i AIR am 
497 (499, 500. 502) (Pt A) (Prs li 15. 


884 CONSTITUTION OF INDIA (1950), Art. 43 


Art. 43 ^ Fixation of minimum rates of wages 

under Minimum Wages Act — Restrictions are pro- 
tected by Art 19 (0). See Ibid, Art. 19 (1) (g). AIR 
1962 Bom 97 (DB). 


Supplementary Instructions, dated 28-1-52 and Office 
Memorandum No. 2-11-55— RPS, dated 7-5-55)— Con- 
stitutionally invalid. See Ibid, Art. 16 (4). AIR 1964 
S C 179. 


— -Arts. 43 and 47 — Scope of — Granting living 
wages to workmen by Industrial Tribunal — Whe- 
ther amounts to enlorcement by Court of directive 
principles. 

What the Industrial Tribunals are supposed to do 

is to ensure ‘industrial harmony’. They do not order 
living wages to be paid because the Constitution 
directs it, but because it must be done to avoid in. 
dustrial discord. Therefore, the Tribunals are not 
attempting to give effect to the directive principles 
but doing something in order to ensure industrial 
harmony, which is the object of the statutes dealing 
with industrial disputes. (195S) 1 Lab LJ 472 1 
(1958) 28 Com Cas 292 : AIR 1957 Cal 500 (507) 
(PtG)(Pr 25). 

Art. 43 -Fixing of minimum wage— Restriction is 

protected by Art. 19 (6) — Hardship to employer is 
no consideration. See Minimum Wages Act (1948), 

5. 3. AIR 1963 Ker 115. 

Arts. 43 and 19 (5)— Tenancy laws— Orissa Ten- 
ancy .Act (3 of 1948), Ss.4, 0— Restrictions are reason- 
able and are in conformity with Art. 43. AIR 1951 
S C 118; AIR 1951 SC 318, Applied; AIR 1951 Cal 85, 
Ref. AIR 1952 Cal 273 (FB). Rel. on. See Tenancy 
laws— Orissa Tenants Protection Act (3 of 1948), Ss. 4, 

6. AIR 1953 Orissa 171 (DB). 

Arts- 43, 19 (1) (g), 19(6), 41 and 46 — Bihar 

Shops and Establishments Act (1953), S. 20 (2) and 
Preamble — Validity of S. 26 (2) — Provision held in 
interest of general public — But powers of appellate 
authority held unlimited and therefore unconstitu- 
tional. (Words and Phrases — 'General public'). See 
Bihar Shops and Establishments Act 1953 (8 of 1954), 
S. 26 (2). AIR 1958 Pat 442. 

ARTICLE 45 

• Art. 45 — Right of minorities to establish and 

maintain educational institutions — Right to state aid 
and recognition. See Kerala Education Bill (1957), 
Cl. 3 (5). AIR 1958 S C 956. 

Art. 45 — Duty of State to give grants-in aid lo 

private schools — Quasi contract ^ (Contract Act 
(1872), Ss. 69 and 70). 

Nowithstanding the directive principles of the 
Constitution in Art. 45 and the declared policy of 
the State Government, the State Government is under 
no legal obligation to impart free education, and they 
are not, in law, bound either to pay the teachers or 
to meet any of the expenses incurred by private 
schools. Nor is there anything to show, either in the 
several rules or in the declarations of policy by the 
Government that private schools were established 
and are being run for theGovernment or that Govern- 
ment has been enjoying the benefit thereof. The so- 
called obligation is not founded on quasi contract. 
1958 Ker L T 233 : 1958 Ker L J 357 : I L R (1958) 
Ker 538 : A I R 1958 Ker 290 (297) (Pt D) (Pr 27) 
(DB). 

ARTICLE 46 

• Arts. 40, 16 (4), 14, 335, Preamble — Scope of 

Art. 16 (4) — Communal representation in Central 
Services — Reservation of vacancies by Government 
Resolution for Scheduled Castes and Scheduled Tribes 
— Provision adopting principle of 'carry forward' in 
second and third years— Carry forward rule permit- 
ting reservation of more than 50% vacancies in the 
third year — Carry forward rule held unconstitutional 
and invalid— Government of India Resolution (Minis- 
try of Home Affairs), dated 13-9-50 (as modified by 


-Art. 46 — Excise Appellate Authority— If mere 
Administrative body — Quasi-judicial functions in 
deciding appeals-Held, that the Appellate Authority 
was in error in holding contrary to Art. 40 that peti- 
tioner could have no superior claim as a tribal. See 
Eastern Bengal and Assam Excise Act (I of 1910)! S. 2 
(2). AIR 1957 Assam 182 (DB). 


-—Art. 46— Art. 46 doss not control Art. 15 (1). See 
Ibid, Art. 15 (1). AIR 1952 Bom 461 (DB). 

Art. 46 — Admissions to educational institutions 

— Reservation of seats under Art 15 (4)— Member of 
reserved class competing in general post on merit 
basis —Does not affect percentage of reserved seats for 
the class. See Ibid, Art. 15 (4). aIR 1964 Ker 39. 

[Reversed on another point in AIR 1904 Ker 310.] 

— -Arts. 46, 37 — Directive principles are not enforce- 
able by Courts of Law. 1952 Mad W N 696 j (1952) 
2 Mad L I 450 : 65 Mad L W 953 : A I R 1953 Mad 
21(22) (Pt B) (Pr 3)(DB). 


l*Art. 46 — Duties of State under — Formation of 
residential extension for adidravidas — Expenditure 
in acquisition of land — Not illeeitimate— Acquisi- 
tion is for public purpose — Land Acquisition Act 
(1894), S. 4, Mysore Land Acquisition Act *(7 of 
1894), S. 4. 

One of the duties imposed upon the State in the 
form of directive principles of State policy enume- 
rated in Art. 46 is that the State should promote with 
special care the interests of the weaker sections of 
the people and in particular, the scheduled castes 
and scheduled tribes. The application of a portion 
of the public revenues of the State for the formation 
of a residential extension for persons belonging to 
the community of adidravidas or a village which Tias 
no other purpose than the advancement of the 

interests of one of the weaker sections of the people 
who belong to the scheduled caste cannot be open to 
the reproach that the expenditure involved in the 
acquisition is illegitimate or is not for a public 
purpose - An acquisition of land for the use of per- 
sons falling within a reasonable classification and 
whose amelioration is part of the duty of the State so 
that they might build their own residential houses 
on that land is for a public purpose. (1963) 2 Mys 
L J 376 (DB). 


Arts. 46, 19:(1) (g), 19 (6) 41 and 43-Bihar Shops 

and Establishments Act (1953) (8 of 1954), S. 26 (2)— 
Validity of S, 20 (21 — Provision held in interest of 
general public —But powers of appellate authority 
held unlimited and therefore unconstitutional — 
(Words and Phrases- — ‘General Public’). See Bihar 
Shops and Establishments Act, 1953 (8 of 1954), S. 20 
(2). AIR 1958 Pat 442. 

Art. 40— Scope and effect— Art. 29 (2), if overrides 

Art. 46 — Reservation of seats in educational institu- 
tions for scheduled castes — Permissibility. See Ibid, 
Art. 29(2). AIR 1951Punj93(L)B). 


tARTICLE 47 

#— Art. 47 — Basis of restriction on trade of intoii- 
cating liquor. See Ibid, Art. 19 (6). AIR 1954 S C 
220 . 

• Arts. 47 and 48— Municipalities — U. P. Muni- 

cipalitiesrAct (1916). Ss. 298 (1). (2), 237 to 2^8. Bye- 
law 1 (3) (Allahabad Municipality) — Byelaw pro- 
hibiting slaughter of cows, bulls, bullocks, etc. is 
within powers of Municipality under Constitution 
and U. P. Municipalities Act. See Municipalities 
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U. P. Municipalities Kct (2 of 1910), S. 298 (1) (2). 
AIR 1952 All 753 (FB). 

Art. 47 — Prohibition laws — Valifiity. See East 
Bengal and Assam Excise Act (1 of 1910), S. 17 (3). 
1958 Cr L J 1461 1 AIR 1958 Assam 173 (DB). 

—Art. 47 — Violation of- — Granting living wages to 
Workmen by Industrial Tribunal— Whether amounts 
to enforcement by Court of directive principles, bee 
Ibid, Art. 43. AIR 1957 Cal 500. 

• Art, 47 — Enforcement of prohibition — Scope. 

Article 47 does not extend to placing an embargo 
or restrictions on the use of intoxicating drinks or 
drugs for medicinal purposes when as actual fact it 
is found that the use is perverted into misuse on a 
large scale for the purpose of intoxication and not 
medicinal purposes having concern with the health 
of the user. Pritpal Singh v. Chief-Commr. of Delhi. 
ILR (1965) 1 Puni 775 j AIR 1966 Punj 4 (13, 14, 15) 
(Pt H) (Pr 15) (FB). 

— ■ Art. 47 — Punjab Opium (Restriction on Oral 
(Consumption) Rules, 1957— Validity — If inconsistent 
with S. 5, Opium Act 1878 —‘Regulation’ — Whether 
includes total prohibition. See Punjab Opium (Res- 
triction on Oral Consumption) Rules(1957). AIR 1958 
Punj 400. 

— ^Art. 47— Punjab Excise Act (I of 1914), S. 26— 
Right to sell liquor and Government control. 

None has a legal’right to sell liquor. The control 
of the use and traffic in liquor embraces both regu- 
latory and prohibitory measures. This doctrine has 
been recognised by the Directive Principles of State 
Policy in Art. 47 of the Constitution. ILB(T956) 
Puni 390 I A I R 1956 Punl 97 (98, 99) (Pt A) (Pr 5) 
(DB). 


• Art. 48, 245 and 246 and Sch. 7, List 2, 

Entry 15 — Scope — (Bibar Preservation ard Im- 
provement of Animals Act (2 of 1956) ) — (U. P. Pre- 
vention of Cow-Slaughter Act (1 of 1956) ) — (C. P. 
and Berar Animal Preservation Act (52 of 1949) 
(as amended by M. P. Acts 23 of 1951 and 10 of 
1956)). 

It is in pursuance to the directive principles -con- 
in Art. 48 and in exercise of the powers con- 
ferred by Arts. 245 and 246 read with Entry 15 in 
List 2 of the Seventh Schedule that the Legislatures 

of Bihar, U. P. and M P. have respectively enacted 
Bihar Act (2 of 1956), U. P. Act (I ot 1950) and C. P. 
and Berar Act (52 of 1949), as amended upto 1956. 
Mahomed Ilanif Quareshi v. State of Bihar. 1958 
S C A 783 : 1958 S C J 975 : (1958) M L J (Cr) 727 ! 
1959 SCR 629 : AIR 1958 SC 731 (736) (Pt B) 

(Pr 6). 

Art. 48 — Kans Eradication Act (22 of 1951\ 

Ss. 3, 4. 6 and 7 — Act in accordance with Directive 
Principles of Constitution — Act is valid — it does 
not abridge rights of cultivators — Provisions are not 
arbitrary — Person who has taken benefit cannot 
refuse pavmeut of costs. See Ibid, Art. 19 (1) (f). mcl 
All L J 370. ^ ^ ^ 




-- principle— uirence under U. i 

Prevention of Cow Slaughter Act — Sentence - Con- 
^derations. See Criminal P. C. (1898), S. 32. 1958 
Cri L J 316 : AIR 1958 All 198. 


• Arts. 48 and 47 — .Mtinicipalities — U P 
Municipa ities Act (1910), Ss. 298 (1), (2). 237 to 248', 
Bye-law 1 (3) (Allahabad Municipality) - Bye-law 
prohibiting slaughter of cows, bulls, bullocks, etc. is 
J Municipality under Constitution 

?T Municipalities - 

wex/Vn (2 of 1910) S. 298. Byelaw 
l(3)(Allahabad Municipality). AIR 1952A1I753(FB) 


[Reversed on facts in AIR 1959 S C 65.] 

Art. 47 — Rules framed under Travancore Abkari 

Act, 1073 on 17th January 1953 — Rules dealing with 
licence fee, gallonage fee, etc —Validity. See Travan- 
core Abkari Act (4 of 1073), S. 20. AIR 1954 Trav Co 
504 (DB). 

ARTICLE 48. 

• Art. 48— Bihar Act (2 of 1950). U. P. Act (1 of 

1950) and C. P. and Berar Act (52 of 1949)— Validity. 
See Ibid, Art. 19 (1) (g). AIR 1958 S C 731. 


—Art. 48 — Directive principles of State policy — 
Value of Establishment of slaughter house by State 
—Objection on the ground that cows may also be 

1963 Car& 


Refusal of licence on grounds not specified in 

is invalid in spite of Art. 48. 
bee (1) Municipality — Bengal A/unicinal Act (\^ of 
1932). S. 370 (2). AIR 19.53 Cal 333. ^ ’ 


• “““Art. 48“ Construction and Scope — If contains 
conflicting ports* 

There is no conflict between the '^different parts 
of Art. 48 and indeed the two last directives for 
preserving and improving the breeds and for the 
prohibition of slaughter of certain .specified animals 
represent, as is indicated by the words 'in particular* 
two special aspects of the preceding general directive 
for organising agriculture and animal husbandry on 
modern and scientific lines. Whether the last two 
directives are ancillary to the first or are separate 
and independent items of directives, the directive for 
taking steps for preventing the slaughter of the 
animals contemplates a ban on the slaughter of the 
several catej^ories of animals specified therein, namely, 
cows and calves and other cattle which answer the 
description of milch or draught cattle. The protec- 
tion recommended by this part of the directive does 
not, from the very nature of the purpose for which it 
is obviously recommended, extend to cattle which at 
one time were milch or draught cattle but which 
have ceased to be such. Mahomed Hanif Quareshi v. 
State of Bihar. 1958 S C A 783 ■ 1958 S C J 975 : 

(1^958) M L I (Cr) 727 : A I R 1958 S C 731 (736) 
(Pt A) (Pr 6). 


ARTICLE 50 

—Art. 50-Section 187, M. B. Municipalities Act 
offends Art. 50 of Constitution. See Municiprlities 1 
M. B. Municipalities Act (I of 1954) S 187 lORO 
Cri L J 82 1 AIR 1960 Madh Pra 20 ^ 

TrW of judiciary from executive 

-Admimslratiye instructions cannot override provi- 

S r Criminal P. C. (1898), 

S. 1. 196o (2)Cri L J III : AIR 1965 Orissa 135. 

—Art. 50-Organization of village Panchavats — 
Principles of separation of executive from judfeiarv 
must be observed. See Ibid. Art. 40. AIR 1965 Pu^ 

——Art. ,50 — Scope — Separation of executive and 
ludicial functions under Gram Panchavat ^ 
Directive principles of \rt 50 of th» ‘ ~ 

held _ not violated. See Panchayat- Pu^ja'‘b Gram 

Ac, M „t 195SI, ^ , „ ,55, ■,'5 

tory - Effect of holding Lns?dtTtion a7 V 

(Obiter). See Ibid, Art. 233. ILR ( 1965 ) , - 

AIR 1966 Raj 26 (DB). ^90 t. 
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CONSTITUTION OF INDIA (1950), Art. 51. Note 1 

ARTICLE 51. 

SYNOPSIS 


(Constitution of India, Art. 51} 

1. Scope of the Aiticle. 

2. Respect for treaty obligations— Clause (c). 

See also Ibid, Arts. 253 and 363; Sch. 7, List 1, 
Entry 14. 

INTERNATIONAL LAW. 

3. Foreign State. 

See (1) Ibid, Note 4, 

(2) Civil P. C, (1908). S. 86. 

4. Sovereign State. 

See also Ibid, Art. 298. 

5. Merger of States. 

See also (1) Ibid, Note 9. 

(2) Ibid, Arts. 300, 363. 

(a) Cession of territory. 

See aliO Ibid, Art. 372. 

(b) Obligations of conquering or annexing 
States. 

'S. Belligerency. 

7. Acquisition of territory. 

S. Act of State 

See also (1) Ibid. Ait. 300. 

(2) Civil P.C. (1908), S. 9. 

9. Jurisdiction of Municipal Couits. 

See also Ibid. Arts. 300, 363. 

10. Territorial waters— Extent of. 

See also Ibid, Art. 297. 

11-12. Law of Air. 

See Carriage by Air Act (1934). 

13. Immunities and privileges. 

See Ibid. Note 4. 

PRIVATE INTERNATIONAL LAW 
(CONFLICT OF LAWS) 

14. Scope and operation. 

15. Law applicable to India. 

15A. Foreign judgment. 

See also Civil P. C. (1908), S. 13. 

16. Domicile. 

See also (1) Ibid, Arts. 5 and 9. 

(2) Succession Act (1925\ Ss. 5, 7, 9 
and 15. 

17. Citizenship. 

See also (L Ibid. .\rts. 5, 6 and 7. 

(2) Citizenship Act (1955), Ss. 8 and 9. 

18. Emigration and expulsion— Passports and Visas. 

See Ibid, Sch. 7, List 1, Entry 19. 

19. Domicile and nationality. 

20. Citizenship and nationality. 

See also Ibid, Sch. 7, List I, Entry 17. 

21. Succession to immovable properly. 

22. Matrimonial matters. 

23. Tort in foreign country — When actionable in 
home country. 

24. Extradition. 

See (1) Criminal P. C. (1898), S. 188. 

(2) Extradition Act (1903). 

25. Contracts. 

26. Arbitration. 

See (1) Ibid, Note 25. 

(2) Arbitration (Protocol and Convention) 
Act, 1937. 


27. Debts. 

28. Maritime law. 

See also Ibid, Note 10. 

29. Corporations. 

30. Conflict between Municipal and Internationa! 
laws* 

1. Scope of the Article, 

• — "Art. 51 — No provision in Constitution decla- 
ring that all treaties to which Government of India is 
a party shall be vested with statutory authority — 
Neither of Arts. 51 and 253 empowers Parliament to 
make a law which can deprive a citizen of India of 
fundamental rights conferred upon him. See Ibid, 
Art. 19 (1) (d), (e) (f) (g) (6). AIR 1952 Punj 309 (FB). 

2. Respect for treaty obligations — Clause (c). 

See also Ibid, Arts. 253 and 363, Sch. 7, 

List 1, Entry 14. 

“Art. 51 International law — Treaty, meaning of 
Approval of treaty — How made — Treaties between 
members of United Nations — Registration essential — 
Charter of United Nations, Art. 102 — ■ Errors due to 
mistakes, omission or inadvertence in treaties— Power 
of municipal Courts to correct — Extent of — Munici- 
pal Courts have no power to impose unilateral solu- 
tion. (1965) 57 1 T R 235: (1955) 2 I T J 139: 69 Cal 
W N 640. 

Art. 51 — Treaties — A treaty has to be liberally 
construed so as to carry out the intention and purpose 
of the contracting parties thereto. In the interpretation 
of international agreements it is often necessary to 
adopta more liberal method of construction than that 
which might be fairly applied in the case of private 
instruments. 1954 Cri L J 1722 : 58 Cal W N 659 : 
A I R 1954 Cal 591 (596) (Pt D) (Pr 16) (DB). 

• ;"Arl. 51— Trea^ -Agreement by Raja of Cochin 
Jurisdiction to British Government over Cochin por- 
tion of Shoranur-Cochin Railway — Effect. See Foreign 
Jurisdiction Act (1890) (53 and 54 Viet., C. 37), S. 1. 
AIR 1958 Ker 146 (FB). 

— Arts. 51, 37, 31 — Art. 17 of Universal Declara. 
tion of Human rights— Effect of. 

The Indian Constitution has not adopted any of 
the provisions of the Declaration of Human Rights 
without modification and Art. 51 being in the Chap- 
ter deiling with Directive Principles is not enforce- 
able in the High Court in view of the express bar 
of Art. 37. A Judge of a High Court is bound by the 
oath of his ofcBce to uphold the Constitution. Doubt- 
less if there is no express provision in the Constitu- 
tion like Art. 31 or 31-;V the provisions of the Charter 
of the United Nations and the Universal Declaration 
of Human Rights might possibly be invoked in fa- 
vour of the petitioners, on the doctrine of the wise 
use of public policy. But where Art. 31 expressly bars 
the jurisdiction of the Court to question the adequacy 
of compensation, it is futile to rely on Art. 17 (2) of 
the Universal Declaration of Human Rights. The 
provisions of the Declaration of Human Riglits w’here 
they conllict with the provisions of the Constitution 
will be of no avail in municipal Courts. I L R (1957) 
Cut 299 : A I R 1957 Orissa 247 (255, 256) (Pt H) 
(Pr 23; IDB). 

Art. 51— Treaties — Extradition treaty between 

Maharaja of Indian State and British Governmeut not 
incorporated in municipal law of State — If binding 
on subject. 

Tredties, which are part of the International law, 
do not form part of the law of the land, unless ex- 
pressly made so by the legislative authority. If a 
Maharaja of an Indian State enters into an extra- 
dition treaty with the British Government, his act is 
an executive act and the treaty, to have a binding 
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effect upon a sub|ect, has to be incorporated into a 
Municipal law. The fact that the Maharafa is the 
highest executive as well as the legislative authority 
does not mean that any executive act of the Maharaja 
amounts to a legislative act. A subject cannot be 
bound by a mere treaty not incorporated into muni- 
cipal law on the principle of reciprocity simply be- 
cause it has been incorporated into the Municipal 
law of the other State, with which the treaty has 
been entered into, or because there is a statutory law 
regarding extradition in the latter State. A I R 1951 
Raj 153 (155) (Prs 9. 11) (DB). 

INTERNATIONAL LAW 

3* Foreign State. 

See (1) Ibid, Note 4. 

(2) Civil P.C. (1908), S. 86. 

4* Sovereign State. 

See also Ibid, Art. 298. 

O —Art. 51 — Sovereign State— Doctrine of immunity 
from being sued in foreign Court — How lar modified 
by S. 80, See Civil P. C. (1908), S. 84. (19(>5) 2 S C A 
590i AIR 196G S C 230. 

• Aft. 51 — International Law — Puler of former 

Indian State — Cannot claim immunity from proceed- 
ings other than suit. See Civil P. C. (1908), S. 80 (1). 
AIR 1965 SC 1798. 

■ Art. 51 — Sovereign State — Power to acquire 

foreign territory as well as cede national territory in 
exercise of treaty-making power— Implementation of. 

It is an essential attribute of sovereignty that a 
sovereign State can acquire foreign territory and c;:n. 
in case of necessity, cede a part of its territory in 
favour of a foreign State, and this can be done in 
exercise of its treaty* making power. Cession of na- 
tional territory in law amounts to the transler of 
sovereignty over the said territory by the owner 
State in favour of another State. The question as to 
how treaties can be made by a sovereign State in re- 
gard to a cession of national territory and how trea- 
ties v/hen made can bo implemented would be gov- 
erned by the provisions in the Constilution of the 
Country. Stated Inoadly the treaty making power 
would have to be exercised in the manner contem- 
plated by the Constitution and subject to the limi- 
tations imposed by it. Whether the treaty made can 
be implomeated by ordinary legislation or bv consti- 
tutional amendment will laturally dej)end on the 
provisions of the Constitution itself. Indo-Pakistan 
Agreement In re. I960 S C J 933 : (1961) 1 S C A 22: 
(1960) 3 S C b 250 I A I R 1960 S C 845 (856, 85'0 
(Pt E) (Pr 31). 

Art. 51 — Sovereign Slate — Characteristics of— 

India before Independence Act — Status of — Pight 
to acquire territory by cession— Frenchpet whether 
became part of territories of India — (Indian Inde- 
pendence Act (10 and 11, Geo. Vic. 307 (1947), S. 2) 
— (Municipalities — Madras District Municipalities 
Act (5 of 1920), S. 12. 

States are of two kinds, either independent or de- 
pendent. An independent or sovereign state is one 
which pos^essess a separate existence, being com- 
plete in itself, and not merely a part of a larger whole 
to whose Government it is subject. A dependent or 
non-sovereigu State, on the other hand, is one which 
is not thus complete and self-exi.stent, but is merely 
a constituent portion of a greater State which inclu- 
des both it and ethers, and to whose Government it is 
subject. 

Until the Independence Act of 1947, in and by 
which India became a Dominion, it might fairly have 
been regarded as dependant and as merely part of the 

[Vol. 4.] Fn. D. 22. 


British Empire, though possessed of wide powers of 
self-government. But the argument that India being 
then a dependency, could not acquire foreign terri- 
tory involves a fallacy. The British Crown was exer- 
cising absolute sovereignty over the territories which 
were comprised in and were part of British India 
and undoubtedly, the British Crown, as a sovereign 
power could acquire territory by cession: AIR 1941 
PCe4.Rel. on. 

By 1935 Frenchpet was part of the territory of 
India over which the British Crown made its will 
supreme and from which all alien interference was 
excluded. The transfer of the territory to India by 
the French Republic was an accomplished fact 
which was accepted as such both by the French Re- 
public and the British Crown. Therefore Frenchpet 
was undoubtedly a part of the territory, of the Indian 
Dominion by reason of the provision of the Indian 
Independence Act as it was part of the territories 
which were under the sovereignty of the British 
Crown before the appointed day. 

After the Independence Act of 1947 India became a 
full-fledged Dominion with all the attributes of a 
Sovereign State both in the international and in the 
internal sphere and therefore the contention that 
in spite of the advance ot the Dominion to in- 
ternational status, no treaty in the full sense of that 
term could be concluded save under full powders 
granted by the King on the advice of the Imperial 
Government and that no treaty could become opera- 
tive without the ratificalion of the King which again 
was accorded by the advice of the Imperial Govern- 
ment, formally signified in each case by the counter 
signature of the Secretary to State has no substance. 

As a consequence it must be held that the provi- 
sions of the Madras District Municipalities Act apply 
to the former Frenchpet which as early as 1935 was 
declared to be a part of Masulipatarn. 1957 An L T 
663: AIR 1958 .Andh Pra 73 (74, 75) (Prs 11, 12, 13 
15,21,22,24). 

Art. 51 — International law— Applicability — Juris- 
dictional immunity of foreign Stale— Applicability to 
trading activities. See Civil P. C. (1908), S. 80. AIR 
1962 Cal 387 (DB). 

Art. 51— Foreign State— Immunity of, from suit 

— Extent and nature of. 

The English decisions establish certain principles, 
viz., that the principles of immunity shoulo be 
applied with respect to the hgislative acts of a 
foreign state, the executive and administrative acts of 
a foreign state and in the matter of diplomatic immu- 
nities; the Coiuts of a state should not require other 
states to enforce foreign public or fiscal law; the 
(Courts will not assume jurisdiction when a foreign 
overnment is made a party either directly or in 
irect’y as the result of an action in rem against pro- 
perty in its possession; the foreign state should not be 
placed in a position less advantageous than that of 
private individuals where according to rules of pri- 
vate international law Courts would have no jurisdic- 
tion ; the principle of immunity is not an absolute 
one and the circumstances and the purpose of the 
suit and the remedy sought are to be looked into. 

The plaintiff filed a suit for damages with leave 
under Cl. 12 of the Letters Patent (Cal) against two 
defendants, one of them being the United Arab Re- 
public, a foreign state, recognised as such by the 

Central Government of India, in respect of a breach 

of contract for supply of tea entered into through de- 
fendant. 2. The defendant 1 applied for revocation 
of leave under Cl. 12 of the Letters Patent on the 
ground that the defendant 1 being a foreign state 
could not be irnpleaded in a suit in India on the 
principle of absolute immunity. 
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Held.(i) that the defendant was not entitled to 
immunity in the suit because firstly there is no princi- 
ple ot abNoIute immunity, secondly, the nature of 
the transaction in the present case was one where the 
suit did not disregard the legislative or administra- 
tive sovtieignty ot the foreign statt. Thirdly, the suit 
didnntsetkto etilorce foreign public or fiscal law. 
Fourthly the claim in respect of the contract forming 
the subject-matter of the suit was of a commercial 
nature and such a transaction was not entitled to 
immunity. Fifthly, where the rule of law prevails, the 
foreign state ought to be entitled to such immunity, 
but no more, as enjoyed by the domestic state before 
its own tribunal. 

(ii) That irrespective of the question whether the 
defendant was entitled to immunity, the defendant 
had submitted to the jurisdiction as there was appsa. 
ranee to writ in the sense of initiation of proceedings 
and asking for relief oa the basis of application. AIR 
1960 Cal 76S (774, 775. 776) iPt B) (Prs 27, 31. 32). 

Art. 51 — Foreign Sovereign State — Immunity 

from process— Submission to juris lictiou— (Civil P. C- 

(1908), s. 9;. 

Where the Republic of Indonesia by its application 
for leave to be examined pro interesse suo, came for- 
ward to establish its title to the goods in question as 
against the adverse claim of the plaintiff in the suit 
and also asked the Court to investigate into the ques- 
tion of title of the Republic and the Court ordered an 
inquiry as asked for, and gave certain directions as to 
costs of that application and luilher in order that the 
pro interesse proceedings may be effective the Re- 
public applied for issue oi Letters of Request to exa- 
mine witnesses in Holland, to prove its title the Re- 
public must be said to have submitted to the jurisdic- 
tion of the Court and to have waived its privilege to 
claim immunity from the jurisdiction of the Court on 
the ground that the said goods being the public pro- 
perty of the Republic, which was a foreign sovereign 
State, were immune from the logtl process of the 
Courts in this country according to recognised princi- 
ples of international law and comity of nations. AIR 
1955 Cal 491 (493, 494) (Pt Aj (Prs 4, 12). 

—Art. 51— Foreign Sovereign State— Title to goods 
— Proof. 

^^ere assertion of a claim'by a Foreign Sovereign to 
a property which is not admittedly vested in him or 
which is not in his possession cannot attract the 
principle of immunity from the legal processes of the 
Municipal Courts of the country. The doctrine of 
immunity does not extt nd to cases where the property 
is in the hands of a third per<;on and the foreign 
sovereign has merely made a claim to it. AIR 1955 
Cal 491 (495) (Pt B) (Prs 23. 24). 

Art 51 — Foreign Sovereign State — Title to 

goods— Proof — Immunity. 

Foreign State holding Bill of Lading under whicl, 
goods in question were shipped ~ Lhaiterer of vessel 
who issued Bill of Liding and with whom goods 
were entrusted tor carriage being in position of bailee 
in respect ot the goods — Held that though the State 
was not in actual physical possession oi the goods 
when they were on board the vessel or its represen- 
tatives mentioned in the Bill of leading having the 
immediate right to possession of the goods, this was 
sufficient to attract the principle ot immunity from 
interference by the Municipal Court. AIR 1955 Cal 
491 (495) (Pt C) (Prs 25, 27). 

Art. 51 — Foreign Sovereign State — Title to 

goods— Proof. 

A certificate by the Government of the country that 
the Foreign State was entitled to immunity from pro- 
cesses of the Courts of the country in respect of its 


goods obtained by means of correspondence betweei^ 
the Foreign Sovereign State and the Government of 
this country cannot be described as a thing altogether 
unknown or irregular. AIR 1955 Cal 491 (495) (Pt D\ 
(Pr 29). ' 

Art. 51— Sovereign State, powers of— Dependent 

State may be recognised as a subject of International 
law— Raja of Indian State leasing forest to the Punjab- 
Govenimeat — Raja cannot uuji aterally revoke the 
lease arbitrarily and at his sweet will— Though he 
might exercise absolute power over his subjects, he 
cannot do so over Government of another State. AIP- 
1964 Him Pra 19 (23. 24) (Pt C) (Pr 25). 

Art. 51 — Scope Dispute betwten ruler of former 

Indian State and his employee — heterence to Indus- 
trial Tribunal under Industrial Disputes Act— Pro- 
ceedings not barred under S. 80 read with S. 87- B of 
C P.C.— Words “may be sued,”in S. 80 (i)-Meaning. 
See Civil P. C (1908), S. 80. AIR 1963 Raj 22 (DB). 

— ^Art 51 — Sovereign of Independent State— Sub- 
mission to jurisdiction (I^ivil P. C. (1908)i Ss. 9, 13,. 
14,86.87). 

Bharatpur State after its accession, which took 
place before the suits were tiled, became a part and 
parcel of India, so far as the subjects given in the- 
Schedule to the Instrument of Accession were con- 
cerned. After the accession, therefore, the Dominion 
of India could not be said to be an independent 
foreign State vis-a-vis Bharatpur Slate or vice versa. 
Moreover, tho Dominion of India waived the privi- 
lege of immunity Irom suit in Bharatpur Slate (Courts- 
b> filing a written statement not only on the point of 
jurisdiction, but also on all the points relating to the 
merits of the case, and by making appearance and 
fighting out the case on all grounds thereafter. The 
case of a foreign sovereign is not governed by Ss. HC 
or 87 of Civil P. C. 1953 RajL -W 26 : ILR (1952> 
Raj 386 (DB). 

5. Merger of States. 

See also (1) Ibid, Note 9. 

(2) Ibid, Arts. 300, 303. 

(a) Cession of territory. 

See also Ibid, Art. 372. 

(b) Obligations of conquering or 
annexing States. 

5. Merger of Stales. 

See also (1) Ibid, Note 9. 

(2) Ibid, Arts. 500.303. 

^ Art. 51— Former Indian States— Merger of sucb 

States in India — State succession in respect of such 
States. See Ibid, Pre. AIR I9C4 S C 1043. 

• Art. 51 — Merger of States— Covenant, dated 

5th May, 1948 for establishment of Fepsu Union* 
Arts, 6, 10 — Effect — RuL-rs of merging States not 
competent to enter into Supplementary Covenant, 
d.ited 9th April, 1949 — Constitution of India, Art. 

36 L 

Per Majority. — When the new State of Pepsu was 
formed on 20lh August, 1948, in accordance wdth the 
Covenant entered into by the Rulers of the merging 
States on 5th May, 1948, the eight States w’hich haa 
merged into it ceas-d to exist as independent per- 
sona and there cojld be no question thereafter of 
.sovereignty of such States or its ex-Rulers. The 
Rulers cannot be said to have had any authority to 
enter into any Supplementary Covenant on yth Aprib 
1949. 

The Raj Pramukh had the power under .Art. 10 of 
the Covenant ‘to make and promulgate Ordinances 
for the peace and good government of the Union oi' 
any part thereof.* There is no reservation whatso- 
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evar in the grant of the power to the now Ruler. 
Then follows the provision that the Ordin^ncf is to 
be in force for a period not exceeding six month . 
The effect of this is not to keep back from the Raj 
Pramukh a ‘y portion or held of legislative pawer. 
Under Art. 0, all the powers of the Rulers are to vest 
in the Union, and even it the whole of the legislative 
power is not exercisable by the Raj Pramukh by rea- 
son of Art. 10, it is in the .Union that the residue of 
the power must be held to be lodged and not with 
the Rulers. 

As the effect of the original Covenant is to com- 
pletely divest the Rulers of their sovereign power 
there can be no question of their entering into any 
treaty thereafter. The Supplementary Covenant en- 
tered into by the ex-Rulers of the Covenanting Stales 
on 9tn April, 1949 cannot therefore be sustained on 
the principle of fnternational Law. 

Hence, the Supplementary Covenant, dated 9th 
April, 1949 whereoy Art. 10 of the original Covenant 
was amended by omitting the words for the space of 
not more than 6 months from its promulgation, the 
result of which wauld be that tht laws which had 
been brought into lorce by Ordinances 1 and l6 of 
20l)5 (Bk.), including the Patiala Recovery of State 
Dues Act. 4 of 2002 (Bk.}, would not lapse on 20th 
August, 1949 on the expiry of 6 months from the date 
of their promulgation, cannot be held to be effective 
for modifying the provi.sious in the original Cove- 
nant. AIK 1959 Puiij 440. Reversed; A IK 1953 Pepsu 
161, Overruled; AlK 1954 S C 447, Expl, and Uisting. 

In that view, Ordinances I and 10 of 2U05 (Bk.) 
ceased lo be in operation from 20th August, lb49. 
But that tact would not affect the liaoility of persons 
coming from the territory of the erstwhile State of 
Patiala, under the Patiala Kecoverv of State iJues Act 
(4 of 1002). So far as the territories of the ersi while 
State of Patiala are concerned, its laws continued to 
lx* in force proprio vigore and not by f )rce of Ordi- 
nances I or 10 of 2005 (Bk), Lachhman Dissv. State 
of Punjab, (1963) 2 S C R 353 i A I R 1903 S C 222 
(229, 230, 231. 232} (PI A) (Prs 11, 12, 14. 15, 
17. 19). 

• Art. 51 — Merger of States — Rights of subject. 

See Administration olMayurbhanj State Order (1949), 
Cl. 9(g). AIR 1961 S C 1361. 

• Art, 51 — Merger of former Indian State into 

new State— Effect on service of servants of piior Gov- 
ernment — Covenant signed by Ruler — Construction. 
See Ibid, Art. 311. AIR 1958 S C 22S. 

Art. 51 — Gwalior Stale — Status of, before the 

Constitution — (G-wernment of India Act (1935), 
S. 5 (as amended by Indian Provisional Constitution 
Order (1947)). 

The result of the coming into force of the Indian 
Independence Act, 1947, was to make ’ho State of 
Gwalior completely independent and confirm its 
foreign character more forcibly than ever before 
while it was under the protection of the British 
Crown. Neither the Standstill agreement nor the first 
Instrument of Accession signed by the Ruler made a 
material change in the position. The Covenant which 
the Ruler later on entered into with the other Rulers 
for the formation of the larger State of Madhya 
Bharat did not also effect any change in the foreign 
character of the Gwalior State. The second Imtru- 
ment of Accession signed by the Ruler also did not 
change the foreign character of the State. It was 
only when the Constitution of India came into force 
and by the virtue of the earlier proclamation, dated 
24lh November, 1949, adopting it for the State that 
the State no longer remained a foreign State for pur- 
poses of politics or iateraaliona! law. It is therefore 
not possible to accept the contention that in view of 


S. 5 of the Government of India Act, 1935 as amend- 
ed by the Indian Provisional Constitution Order, 
1947, the territories of the State had become at a par 
With the provinces merely because of the accession 
and could not be treated as f:>reign State for any pur- 

E ose. The territories of the Gwalior State mu;t be 
eld to have been a foreign State vis a-vis Allahabad 
until 2eth January, L950. AIR 1958 All 775 (781, 
782) (Pt B) (Prs 16, 21, 23) (DB). 


Art. 51— Merger — Liability of merged State as 

shareholder — Whether devolves on successor Stale — 
Recognition— Effect. 

A subject or inhabitant of a merged State can en- 
force against the successor State such rights as are 
recognized by that State Such recognition can be 
express or implied. AlK 1955 S C540 and AIR 1924 
P. C. 216 and Spec. Civil Application No. 5251 of 
1958, dated 2.-4-1959 (Bom.), Kcl. on. 

The former State of Idar purchased preference and 
ordinary shares of 2 lalhs of rupees in a private 
limited company in that State. Only half of the 
share money of the ordinary shares was called and 
the State paid that amount. A balance of Ks. 50,000 
was the unpaid call in respect of those shares. Later, 
the State of Idar as share-holder- entered into posses- 
sion of all the properties of the company. There- 
after, the State of Bombay, as successor State, took 
possession of the properties of the compiny. The 
company was subsequently compulsorily wound up. 
The liquidator made an application to the Ckiurt, 
claiming from the State of Bombay the unpaid call 
of Rs. 50,000. 

Held, that by implication the State of Bombay 
accepted the liability of the merged State to pay the 
unpaid call money on shares. The State of Bombay 
as the successor State was bound by the same obliga- 
tion by which the State of Idar was bound. Alterna- 
tively, it can be said that the State of Bombay could 
not be allowed to assert their rights as share-holders 
but dispute the liabilities arising from the fact that 
they were the share-holders. 62 Bom L R 400 1 
(I960) 30 Com Cas 491 i AIR 1960 Bom 316 (518) 
(Pt A) (Pr 9) (DB). 

Art 51— Order awarding compensation on recom- 
mendation of Crown Reprejentative — Subsequent 
merger of State with Bombay State — See Kolhapur 
State (Application of Laws) Order i.i949), Cl. (5). 
AIK 1959 Born 263 (DB). 


Art. 51— International Law — Mcrger of States — 

Effect. 

When a State merges voluntarily into another Stale 
the latter remains one and the same International 
Person and the former becomes totally extinct as an 
International Person. As to the devolution of politi- 
cal rights and duties no succession takes place with 
regard to the rights and duties of the extinct State 
arising eithe Cioni the character of the latter as an 
International Person or from its purely political 
treaties. Thus treaties of alliance or of arbitration 
or of neutrality or of any other political nature fall 
to the ground with the extinction oi the Slate which 
conduced them. They are personal treaties and 
they naturally, legally and necessarily presupposes 
the existence of the contracting State. (’65) C9 Cal 
W N 692. 


Art. 51 — Merger of Slates—Power of uew sove- 
reign to repudiate rights which subjects had Under 

old sovereign. 

For waiver or relinquishment there must be full 
know edge and the act alleged to constitute waiver 
or ruin juishment must be of the person entitl ed to 

exercise the right or power which is waived or rclin 

quished. In order, therefore, to establish waiver or 
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relinquishment against the Government of Bombay, 
it must be shown that the Officer whose act is alleged 
to constitute waiver or relinquishment had full know- 
ledge of the facts and of the prerogative or sovereign 
power of the Government of Bombay to ignore or 
repudiate the particular rights in question and further 
the officer had the authority to waive or relinquish 
such prerogative or sovereign power on behalf of the 
Government. (1961) 2 Gu! L R 343 j AIR 1961 Guj 

151(173. 174) (Ft I) (Pr 24) (DB). 

— -Art. 51 — Merger of States — Rights of subjects 
under old Sovereign. 

A secret decision of the government recorded in a 
conhdential inter- departmental letter is not enough to 
constitute repudiation or confiscation of rights of 
property by an act of State, particularly when the 
property is in the possession of the person whose 
rights are alleged to have been extinguished by the 
act of State, unless the decision is communicated to 
such person or the possession of the property is 
forfeited or resumed by the Government (1961)2 
Gu] L R 343 : AIR 1961 Guj 151 (179, ISO, 181) 
(Pt K) (Pr28)(DB). * ' 


Art. 51 — Emergence of new State ~ Effect — 

(Constitution of India, Art. 372). 

The emergence of new State or a change of 
Sovereignty within a State does not bring about any 
change in private rights of its citizens or the law 
goveroing such rights. (1924) 2 Ir 139, Rel. on. AIR 
1959 Mad 410 (417) (Pt B) (Pr 24). 


^ ^Art. 51 (c) -Applicability— Manipur State order- 

ing by resolution confiscation of land — Succeeding 
Government if can deviate from it— Resolution it 
operates as law oi land. 

In 1949 the Manipur State Council passed a re- 
solution that the patta granted to certain persons was 
against the customaiy law of State, namely, that no 
One shall hold more than 10 paris of land 'without 
the special permission of the State Government. They 
therefore, directed the Land Revenue Officer to issue 
notices to all parties concerned to show cause within 
30 days from the date of service of the notice, why 
the patta in respect of land in excess oi 10 paris be 
not cancelled, and if the cause shown be lound to 
be not satisfactory, then to cancel the patta accord- 
ingly and to lake possession. The succeeding Govern- 
ment, however, passed an order on 24th May 1952, 
that it would not be fair to proceed to confiscate the 
land outright after the holders of the patta had been 
in possession for a long period and that they or their 
heirs must bo allowed to dispose of the land to the 
actual tenants. 

Held, that the order or decision contained in the 
resolution of 1949 would not operate as the law of 
laad so as to attract the principles of international 
law contained in Art. 51 (c) of the Constitution, 
inasmu*< -u as tho old OovernmeDt had the powers to 
allc*. he holaers to hold land in excess of 10 paris 
and t followed, therefore, that the succeeding 
Government had the same power, and what was done 
by the final order conveyed on 24th May 1952, was 
nothing more than this. AIR 1957 .Manipur 25 (30) 
(Pt E) (Pr 26). 

— Art. 51— Merpr of former State in Indian Union 
— ESect on grant by former Ruler— Grant of land and 
cash allowance for maintenance to younger brother 

— Union Government refusing to recognise cash 
allowance — Act amounts to Act of State — Claim by 
grantee not justiciable— Continuance of allowance till 
completion of enquiry— Effect— Claim held not based 
on special family custom — .Administration of Orissa 
Slates Order (1948), Para. 4 (b). AIR 1954 S C 447 
Disting. AIR 1962 Orissa 60 63, 64. 65) (Prs 6 9 
10, 11, 12) (DB). 


-—Art. 51— Merger of States— Successor State doM 
not inherit rights and obligations ol merged State. 

It is not correct to say as a matter of international 

law that the successor State automatically inherits the 
rights and obligations of the merged State. There Is 
no question of subrogation; the successor State is not 
subrogated ipso jure to the contracts with the merged 
Mate. The true legal position is that the contract of 
the predecessor State terminates with the change of 
sovereignty and the Successor State does not inherit 

the legal personality and legal relationship of the 
predecessor State. AIR 1958 S C 810 : 1958 SCI 
1041, Rel. on. I L R 38 Pat 1160 : 1960 B L J R 105. 


V. I 


C 4 . ^ 1 *'*'''*6'-* — i-iaws in merging 

States — Whether continue to opeiate. See Ibid 
Art. 29 d. AIR 1960 Raj 256 (FB). 


5 (a). Cession of territory. 

See also Ibid, Art. 372. 

• “-Art. 51 — Cession— When takes effect. 

A mere agreement to transfer is not the same thing 
as the actual cession. Unless anything to the contrary 
is expressly agreed, the cession oecomes effective only 
with the actual transfer of sovereignty. Pratap 
Vik^m V. Upendra Bahadur, AIR 1952 All 6 (16) 
(PtC) (Pr40)(FB). 

Cession of territory — Waiver or relin- 
quishment by Government of its prerogative or 
sovereign power — Effect — Subject of ex-sovereigo 
seeking to enforce right acquired under • Right of 
ex-sovereign. 

Every subject of the ex-sovereign who wants to 
make good in the Municipal Courts of the new 
sovereign the rights acquired by him under the ex- 
sovereign must show that the new sovereign has 
waived or relinquished his right or power to ignore 
or repudiate those rights, for it is only then that those 
rights would be legally enforceable against the new 
sovereign in his Municipal Courts, This waiver or 
relinquishment can be by legislation or by proclama- 
Uon or by agreement and it can even bo inferred 
from circumstantial evidence. Clauses or stipulations 
in a treaty of cession which is an Act of State can also 
be referred to for the purpose of establishing such 
waiver. 

A subject of the ex-sovereign who seeks to enforce 
against the new sovereign an existing right acquired 
by him under the ex-sovereign can rely upon clauses 
in the treaty of cession for establishing that the new 
sovereign has elected to waive or relinquish his right 
or power, to ignore or repudiate the existing right 
which the subject seeks to enforce. This principle 
would apply only incase of completed rights and 
would not apply in case of rights involving obliga- 
tions of a contractual nature or other financial obliga- 
tions on the part of the ex-sovereign. .AIR 1954 SC 
680. AIR 1954 S C 447 and 01 Bora L R 20, Rel. on 

Held, that the Letter of Guarantee merely supple- 
mented the provisions contained in the merger agree- 
ment entered and, therefore, was invested, with the 
character of an Act of State. The appellant was, there- 
fore, entitled to rely on clauses 5 and 7 of the Letter 
of Guarantee for establishing the plea that the 
Government of India waived or relinquished its pre- 
rogative or sovereign power to ignore or repudiate 
the rights acquired under the order passed by the 
Ruler of Sant Stata (1961) 2 Gui L R 343 : AIR l96i 
Guj 151 (175 to 179) (Pt J) (Pr 27) (DB). 

Art. 51 — Change of sovereignty by cession — 

Contract entered into by former sovereign — Other 
party to contract not bound to fulfil old conlract with 
succeeding sovereign, unless it so agre^’ . 29 Cut L T 
548 : AIR 1964 Orissa 73 (74) (Pt A) (Pr 5) (DB). 
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5 (b). Obligations of conquering or annex, 
ing States. 

——Art. 51—Obligations of conquering or annexing 
States — (Constitution of India. Art. 363)— (Patiala 
Income-tax Act (7 of 1001), S. 1). 

Under the International Law, obligations of the 
successor State with regard to private property of 
private individuals, particularly land as to vshich the 
title had already been perfected before the conquest 
or annexation, are widely diiferent from the obliga- 
tions which arise in respect of personal rights by 
contracts. As regards the contractual obligations of 
the succeeding State it is for it to consider and decide 
which of them it is prepared to recognize and which 
other to repudiate. The principles of international 
law, as enunciated by the various :authorities, do not 
insist On their wholesale recognition by the conquer- 
ing or annexing State. Case-law referred. 

Held, that Patiala Income-tax Act, 2001, which was 
validly made and promulgated by the Ka) Pramukh 
of Pepsu after its formation, as a new State could not 
be regarded as invalid or inoperative nnrely becauso 
it was not in consonance with or contravened such 
supposed principles of international law, and no 
relief on that account could be granted by the muni- 
cipal Courts to persons adversely affected tliereby. 
I L R (1955) Patiala 215 : (1954) 26 I T R 375 : AIR 
1955 Pepsu 3 (19, 20) (Pt 1) (Pr 48) (DB). 

6. Belligerency. 

Art. 51— War — Enemy character— Test to deter* 

mine. 

The enemy character of a person under English 
common law (which applies to India) attaches to a 
person, irrespective of his nationality or his domicile 
if he is living or residing in enemy territory or ecemy 
occupied territory and the test is an objective test 
depending upon facts. The domicile of a oerso.i may 
be in the civil law sense or a commercial domicile, 
hut is used in both cases in technical or territorial 
sense and not necessarily in the sense in which it is 
understood under Civil law. 65 Mad L W 384 t 1952- 
1 Mad L J 709 j I L R (1952) Mad 361 : A I R 1952 
Mad 736 (740) (Pt B) (pr 15) (DB). 

Art. 51 — War — Change of nationality of terri- 
tory — Test to determine. 

It is necessary that for the territory, cither by con- 
quest, cession or annexation of a permanent or tem- 
porary nature, to become part of the territory of the 
enemy there should be a formal declaration changing 
the national character of the territory; and effective 
control with a view to hold the territory in question 
by an establishment of civil and military administra- 
tion would not be sufficient to bring about a change 
of nationality of the territory. 11 Moore P C 88, Foil. 
1943 A C 203, Not foil. Case law discussed. 65 Mad 
L W 384 : 1952-1 Mad L I 709 i I L R (1953) Mad 
361 , A I R 1952 Mad 736 (750) (Pt D) (Pr 30) (DB). 

— Art. 51— War — Creditor’s agent and debtor on 
same side of line of war ~ Payment by latter to 
former — Validity — (Defence of India Buies (1939), 
Rr. 97 (b) and (f) and 98(2)). 

When a creditor and his agent and the debtor are 
not across of the line of war but in the same bellige- 
rent State and on the same side of the line of war 
there is no reason prohibiting the payment of the 
debt by the debtor and a receipt by the creditor. Case 
law discussed. 

The plaintiff and the defendant carried on money- 
lending business in Burma. In 1939 the defendant 
executed a promissory note to the plaintiff in India. 
The plaintiff filed a suit in India to recover the 
amount due under the promissory note ignoring the 


payment made in Burma by the defendant’s agent to 
the plaintiff’s agent in 1944. The questions were whe- 
ther Burma was an enemy territory at the lime of the 
payment aiid if Burma was an enemy territory, whe- 
the plaintiff’s agent had authority to give a valid 
discharge: 

Held, that in the absence of any evidence to show 
that the Government of Japan had established any- 
thing like a civil administration under its control 
and authority besides the military occupation which 
could effectively exercise dominion and control over 
the territory, it could not be held that Burma was an 
occupied enemy territory: 

Held further that even otherwise the payment was 
good and valid as the defendant’s agent and the plain- 
tiff’^ agent were living in the same enemy occupied 
territory and both being enemies there was no ground 
for tieating the payment as invalid: 

Held also tliat none of the disabilities contem- 
plated by B. 98 of Dtfoi.ee of India Rules would 
apply as the transaction was between enemies inter so 
and not between a British Indian subject on the one 
hand and an enemy on the other and therefore even 
if Burma was treated as an enemy territory within 
the meaning of the Defence of India Rules, the pay- 
ment in Burma by the debtor to the creditor was not 
hit at by anv of the rules made under the Defence of 
India Acl. 65 Mad L W 384 : 1952 I Mad L I 709 : 
I L R (1952) Mad 3G1: AIR 1952 .Mad 736 (750, 751, 
753) (Pt E) (Prs 30, 31. 32. 39) (DB). 

7. Acquisition of territory. 

• Art. 51 — Subjects of newly acquired territory— 

Rights of — Effect of Act ol State on such rights. See 
Ibid, Art. 226 AIR 1964 S C 1043. 

• Art. 51 -Power to acquire or cede national terri- 

tory— Scope of — If couter-, power to acquiie foreign 
territories. See Ibid, Art. i(3)(c). AIR 19GU S C 845. 

—Art. 51 — Adverse possession. 

Where a village lying within the Union State terri* 
tory v/as in occupation by the State since 1947, and 
which village riglitly belonged to Pakistan and was 
proposed to be transferred to Pakistan in 1963, and it 
was contended that the village was held by the Indian 
Union by adver.ee possession and could not thus be 
transferred, Held, that under the public international 
law, adverse possession could only be by the Indiaii 
Union. The State had no independent e.xistence in 
the eye of law for that purpose. Moreover, the essence 
of prescription in international law is that the lapse 
of time and the manner of holding possession should 
be such that the nations of the world should come to 
consider it as the natural state of things from the 
point of view of International order. (1910) 217 U S 1 
and (1893) 148 U S 503, Disting. AIR 1965 Cal 282. 

Art. 51 — Acquisition of territory — Modes of — 

.Acquisition of Cbandranagore. See Ibid, .Art. 1. AIK 
1954 Cal 615 (DB). 

8. Act of State. 

See also (1) Ibid, Art. 300, 

(2) Civil P.C. (1908), S 9. 

Art. 51 — -Agreement between former rulers and 

certain companies regarding certain concessions in 
taxes to latter— Cession oi territory by Ruler in favour 
of Government of India— Agreements, whether bind- 
ing on Government of India. See Act of State. AIR 
1962 All 425 (DB). 

Art. 51 — ‘Act of State’ — Cession — Rights of 

citizen against merged Stale— Enforcement in muni- 
cipal Courts of succeeding Slate— Conditions. 

It is a well-established principle of international 
law that when a territory is acquired by a Sovereign 
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State that amounts to an act of State. It makes no 
ditference how the acquisition was brought about It 
may be by conquest, it may be by cession following 
on treaty.it ma> be by occupation of territory hitherto 
unoccupied by a recognised Ruler. In all cases, the 
result is the same. Any inhabitant of the territory can 
make good in the Municipal Courts established by 
the new Sovereign only such rights as that Sovereign 
his, through his ollicers, recognised. The right to en- 
force remains Only with the high contractins oarties 
AIR 1924 P C 2ia and A I R 1954 S C 447 and A I R 
19'8SC8ia, Foil. 


(1980) 1 S C A 655 I (1960) 2 SC R 209 , (I960) 1 

Andh W R (S Cl 101 : A I R 1960 S C 307 (312, 314 
315) (Ft A) (Prs 17. 24, 25). ' 

Art. 51 -Jurisdiction — Trust created by foreign 

sovereign in Bombay City and registered under 
Bono lay Public Trust Act -Trustees, beneSciaries and 
assets within jurisdiction of Bombay Citv— Suit for 
removal of trustees and appointmentof newtrustees— 
J^urisdiction o^ City Civil Court at Bombiy. See Civil 
P. C. (1908), S. 9. 60 Bom LR 660 : A I R i959 Bom 


e right of a citizen against 
the merged State in the Municipal Courts of the suc- 
ceeding state will depend upan the acceptance of 
that liability by the succeeding State. From the mere 
fact that certain laws, whi?h were in force in the 
former State, were allowed to continue by the suc- 
ceeding State it does not follow that the liabilities of 
the citizens against the State were also recognised by 
the succeeding State. On tho paint of recognition 
stronger proof will have to be adduced on behalf of 
the pliintiif. That pro^f may consist of express re- 
cognition or implied recognition by conduct, bip, it 
must be a recognition of a specific right A I R 1954 
S C eso and ei Bom L R 20 (FBh Disting TLR (1961) 
Bom 501 : 62 Uo n L R /35 i A I R 1961 Bom 11 (17) 
(Pt D) (Pr IDtDB). 

Evercise of executive power of State — 
I.imitations — Boundary dispute between India and 
Pakistan regarding Berubari Union No. 12— 'Radcliffe 
Award’ -Agrfenient between Prime Minis'ersof India 

and Paki-'tan— Interpretation— Enforcement of agree 

inent — Directive of Central Governme it to State 

Implementation — Writ against State — Agreement if 
Act of State — Question of cession of territory, if in- 
volved in agreement — jurisdiction of Municipal 
Courts. See Ibid. Art. 226. AIR 1959 Cal 506. 

"Art. 5l“Act of State — Merger .Agreement wilh 
ruler of Indian State providing for recognition of 
existing righls — Grant made by ruler before merger 
—Decision of Government annulling grant— If justici- 
able in Municip.al Coiitt>. See laid. Art. 393 (1) 

I L R (1961) Cut 133 : AIR 1961 Orissa IGl (DB). 

9. Jurisdiction of Municipal Courts. 

See also Ibid, Arts. 300, 363. 

• Art. 51— Personal actions— Court of competent 

jurisdiction — Personal action against defendant 
residing within jurisdiction— Subsequent death of the 
defendant does not oust juri diction of Court to 
proceed against defendant. See Civil P. C. (1908), 
S. 13^a). AIR 1962 S C 232. 

• Art. *5 1— Title to immovable property in foreign 

country— Courts in India cannot decide No refer- 
ence to arbitration can be made in respect thereof — 
(Arbitration Act (1940), S. 2 (a) and (e) ). 

Courts in India have no jurisdicuon to determine 
qupstions of title in respect of immovable proparties 
in foreign countries or to direct a division thereof. 
Further, when such a Court has no jurisdiction to 
determine any matter in controversy such as the 
question of title in respect of the foreign immovable 
property it has no jurisdiction to refer it for the 
determination of the arbitrators- 

Held, on the construction of pleading in this case 
that the reference to arbitration did not include any 
claim with regard to the immovable properties in the 
foreign country (namely, Burma) and hence the attack 
against the reference on the ground that it included 
immovable properties in the foreign country, must 
fail. AIR 1953 Mad 492, Affirmed. Nachiappa 
Chettiar v Subramoniam Chettiar, I960 Mad VV N 
567 j (1960)SC J416i(1960) IMLJ(SC) 101: 


.TT^rt. 51 — Staying actions — Bill of lading 
limiting furisrliction to Courts in Italy— Suit brought 
in India — Stay should be granted. 

^ lading in respect of goods shipped 

at Naples provided that a claimant under the bill had 

shipping company before the Courts 
at 1 neste or Genoain Italy renouncingthe competence 
or any other judicial Authority, the Court will stay a 
suit instituted in India in breach of such agreement 

plaintiff to institute legal proceedings 
at Trieste or Genoa unless good cause is shown. 
Grounds must be p it forwar I by the party who relies 
on the bill of lading tosh w that he is not bound 
by the cliuse in the bdl and that the (Courts at Trieste 
ani Genoa will have no jurisdiction beciu^e the 
goods were shipped at Ndoles. A I R 1959 Cal 609, 
Foil. AIR I960 Cal 545 (545, 546) (Prs 2. 4). 


Art. 51 —Stay of suit — Bill of lading Clause 
providing that disputes arising would b dtcided by 
certain forugn Courts Suit for damiges filed in 
Gilcutta High Court — Dis :rction of C'urt to stay 
suit -Relevant considerations. See Civil P, C. (1908). 
5>. lot. AIR 1960 Cal 45. 




D • L ’ 1 V yaiKiKiuii Ui pruprriic> la 

nansha and Chandernagore instituted on 1 -6 1950 

/irlrto^^o Ba^-isha Court See Civil P. C. 

{1908). S. 17. AIR 1955 Cal 159 (DB). 

A^U ol Administrative or executive order passed 
>y ruler of covenanting ^tJte before merger — Right 
to property creited by such order cinnct be enforced 
in the Muni.;ipal Courts of the successor >tat •, namely 
India unless recognised by the successor State — 
Alunicipil Courts can enfo ca only sucfi rights and 
o )Iigations as are bv law or otherwise recognised by 
the State to which they owe their origin and udicial 
powtr -.An administrative or executive or.ler passed 
by the quondam Ruler does not amount to ‘existing 
r j. *he meaning of Art. 372, Constitution of 

saved by its provisions - .An order of 

the ruler in order to be treated as law must purport 

to have been issueo in e.verct^e of a statutory power. 
AIR 1962 S C 128^; A f R 1984 S C 1043; A I R '964 
S C 8H8; AIR 1963 S C 953; A I R 1963 C l638 and 
AIR 1941 P C 64. Rel. on. 196.5 Jah L J 154 : AIR 
1966 Madh Pra 32 (34) (Prs 7. 8) (DB). 


Art. 51 —Declaration of tit'e to foreign proper- 
He* “■ Competeacy of arbitrator or Court to record 
the admiivsion. 

ft is only a declaration following upon adjudication 
by tha Court, of disputed title to f ireigu immovables 
that is beyond its jurisdiction and where there is no 
adjudication, there is no declaration such as is prohi- 
bited by the principles of private international law. 
It is not incompetent either to arbitrator or to the 
Court to record an admiS'ion of title to foreign pro- 
perties by the parties and to itcor )orate it in the 
award or in the decree ( i952) 2 Mad L J 524 : 65 
MadLWqSO ; AIR 1953 Mad 492 (498) (Pt C) 
(Pr 15) (DB). 


Art. 51 — ^vereign State— Jurisdiction of Courts 

of one Sovereign State over another foreign State- 

Civil P. C. (1908), Ss. 9and 13. 
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One of the cardinal principles of International Law 
is that every Sovereign State respects the independence 
of every other Sovereign State and as a consequence of 
this absolute indepenrience and -of the international 
comity which underlies the relations between sove- 
reign States , each State declines to exercise by means 
of anycf its Courts, jurisdiction over the person of any 
sovereign or Ambassador or over the public property 
of any State. LR 5 PD 197, Rel. on. 

A Sovereign State cannot be sued in the Courts of a 
foreign State, unless of course it voluntarily submits to 
the jurisdiction of the Court concerned. 1951 M W N 
S91 ! (1951) 2 Mad L I 25 : 64 Mad L \V 659 i AIR 
1951 Mad 880 (881) (Pt C) (Pi 5) (DB). 

Art. 51— Sovereign ruler granting rights— Sub- 
sequent surrender of sovereignty and cession of 
territory — Enforceability of rights in the Courts of 
new sovereign — (Pepsu Geueral Provisions (Ad- 
ministiation) Ordinance (20 of 2005 Bk ), S. 3 (1))* 

An order of the Ruler of former Nabha State whoi 
in the matter of internal savereignty was a sovereign 
Ruler, was law Where the order made a tree grant ot 
one Nal of water to a particular person in perpetuity 
it was a personal law in favour of the grantee and hi^ 
successors. This personal law was not repealed or 
abrogated by S. 3 (1) of the Patiala and East Punjab 
Sates Union General Provisions (Administration) 
Ordinance. No doubt the rights of the grantee cannot 
avail against the sovereign in Pepsu State after the 
Ruler of Naoha State surrendered his sovereignty to 

the new State and ceded his territory to that State 
unless the new sovereign recognised those rights. 
Such a /recognition is implied from the facts that the 

•new sovereign did not de nand water ra'es from the 

grantee for nearly four 5 ears alter the formation of 
the new State and also di 1 not repeal the personal 
law in existence in favour of the grantee and the 
rights are enforceable in the Courts of the new 
sovereign. ILF ( 954) Patiala 679 : AIR 1955 Pepsu 
20 (21,22) (Pt A) (Prs6,8. 10). 

Arts. 51, 363 — Rights conferred by treaty — 

‘Enforcement of — Jurisdiction ot Courts — Civil P. C. 

(1908), S. 9. 

It is a well-fettled principle that any right pur- 
porting to bo conferred bv the treaty of cession 
•cannot be eoforetd in municipal Courts, except in 
.so far as they have been incorporated in municipal 

laws. 

Once, therefore, it is found that the Covenant 
entered into by the Rulers of the .States forming 
Pepsu is 3 sort of treat>, it is not within the province 
of municipal Courts to enforce or grant rtlief in 
respect of rights howsoever forceful, reasonable arid 
■equitable they may appear to be, arising out of the 
treaty. Relief in such ca^es has to be sought not in 
'the precincts of law Courts ‘but along the corridors 
of diplomacy’. ILR (19^5) Patiala 215- (1954) 26 
ITR 375 I AIR 1955 Pepsu 3 (14) (Pt H) (Pr 30) 
ilDB). 

Art 51 — Jurisdiction over foreign territory ad- 
ministered by State— Territory formerly partof British 
India, upon partition forming part of Pakistan “ By 
agreement territory adninister^ by India — fndidn 
nationals living in the territory committing offence- 
jurisdiction of Indian Courts to try them. See Crimi- 
nal P. C (1898), S. 188. 1954 Cii L J 302 i AIR 
JL954 Punj 37. 

10. Territorial waters — Extent of. 

See also Ibid, Art. 297. 

Art. 51 — Territorial waters — Jurisdiction over 

foreign ships — Right of innocent passage — Scope 
end extent of* 


The right of innocent passage is but a right of 
way along the coast. The right of innocei t passage 
does not confer any immuni y from territorial laws 
on ships that enter not in distress the ports o! a 
friendly State. On the other hand, any foreign sh^ 
entering and taking advantage of the facilities afford- 
ed in ports of a couutry becomes amenable to its 
territorial laws, incur the obligation of observing its 
customs laws, and that obligation extends to foreign 
citizens on board the ship. 

Where the act-i of a foreigner on board a foreign 
ship at anchor in Cochin Port contravene the Indian 
Customs laws, they amount to an offence under the 
Indian law although they were not committed on 
land and the Indian Court has jurisdiction to take 
cognizance of the offence. (1922) 67 Law Ed. 894 
(902) and AIR 1933 P C 10 (17), Rel. on. 1960 Kcr 
L J 476 I 1960 Ker L T 488 i 1960 Mad L j (Cr) 
388 I 1960 Cr L J 14^5 : JLR (1960) Ker 989 i \IR 
1960 Ker 335 (338, 339) (Pt C) (Prs 12, 16) (DB). 

Vrt. 51 — Territorial waters Extent of. See 

Tenancy Laws — Madras Estates (Abolition and Con- 
version into Ryotwari) .A,ct (26 of 1948), S. 20. AIR 
1954 Mad 291 (DB). 

IL 12. Laws of Air. 

See Carriage by .Air Act (1934). 

13. Immuinties and privileges. 

See loid, Note 4. 

PRIVATE INTERNATIONAL LAW 
(CONFLICT OF LAWS) 

14. Scope and operation, 

• Art. 51— International Law (Private) — Mean- 

ing of. 

What is called private international law is not law 
governing relations between independent States i 
private international law. or as it is sometimts called 
'ConOict of Laws’, is simply a hiati'h of the civil 
law of the State evolved to do justice between 
litigating parties in respect of transacti ms or per- 
sonal status involving a foreign element The rules 
of private international law nf each "state must ther^ 
fore in the very nature of things differ but by the 
comity of nations certain rules arc recognised as 
common to civilised jurisdiction, f'hrough part of 
the judicial system oi each State these commo i rules 
have been adopted to adjudicate upon disputes in- 
volving a foreign element and to effectuite ju igment 
of foreign Courts in certain matters or as a result of 
international conventions R. Viswanathan v. Rukn- 

ul Mulk Syed Abdul Wajid, (1963) 3 SCR 22: 
AIR 1963 S C 1 (14, 15} (Pt C) (Pr 16). 

Art. 51 — Scope. 

The name “Private International Law** is rather 
unfortunate because it is difficult to com eive of a 
law which is both International and at the same 
time private. It is called “private” inasmuch as it 
deals with the legal relations of individual and not 
of States; it is ‘'International”, inasmuch as it deals 
with conflicts of laws of different nations. It is 
properly called law. inasmuch as its rules are en- 
forced by Courts, and in that respect it is a branch 
of the ordinary law of the land. In fact International 
Law proper is “Public International Law” which 
again is no law at all as it is not enforced by the 
ordiDiry Courts of law, and there is no sanction 
behind it except the Comity of Nations. The pro- 
blems of Private International Law originate in the 
territorial diversity of legal svstems. Wherever such 
diversity exists, these problems are likely to arise. 
The function of Private International Law is com- 
plete when it has chosen the appropriate system of 
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furnish a direct solution of 

^ French writer 
resembles the inquiry 
1Mrn^V^ Railway Station where a passenger may 
Tnfprr. whcre a train starts. Private 

in^fKi ^ Law IS not a separate branch of law 
ho sense of the law of contract or the law of 

disHncMin^f i'* a separate and 

Vq-o countries. A I R 

19o2 Cal 508 (515) (Ft B) (Pr 20). 

—Art. 51-Matters of procedure - Rule of inferna- 

^ent h®"'fT uf extinguish- 

S)un\rv^ Nothing can be enforced in any 

Tct (19cr8f"“‘'nll ^^(2), Limitation 

to be enf 0^7.1 ^ contract sought 

to be enforced m a country outside ir - Rules to be 

Mad 527 ^^ut (1908). S. 11. AIR 1964 

—Art. 51-Rules of-Nature and binding effect. 
The .so-called rules of international law are merely 

ever ‘ we7hL’7i!'‘' and how^ 

ev^ weigh^ they may be. they are not to be 

® countrv'. ILR(1959) 

(DB) (443.441) (Pt B) (Fr 8) 

-—Arts. 51, 5 -Rules of— No statutory force. 

Conflict of Laws or of Private Inter- 
national law as adumbraied bv various writers do 

- r 

G««.v D,. , I.g-.l L“n,kl', 

era, 2I0) (K CH™I4)?fB)‘* • “5 

15. Law applicable to India. 
."^fcableV^Indil"' ~ luternational Law 

C^cn^sta”'" ^ ® 

crowth and fhAP« i ® comparatively recent 
to anain MrfecHon J?as not yet had time 

now at l^art^‘ I ^ “5® ^*’® fudia are 

rules with rev^rd fn P^- and follow their own 

^u- Private International Law, thev 

Mn adooVthfi®'^* a vep- fortunate position. They 
as accord down in various countries 

nnnS ^ ®f justice, equity and 

of They can profit by tfie erperience 

KOS *‘'®‘‘’ ®"®"- air 1952 Cal 

608 (515, 516) (Pt C) (Prs 21, 22). 

Art. 51— Law applicable to Indian Union. 

In India Private International Law is not regulated 
by statutes. Private International Law applicable to 

1 *5° ordinarily be built up by 

fadicial decisions in concrete cases, and any attempt 


at any statutory enactment in this very wide and on. 

fT^d" which will invest it with a rigidity 

w natural evolution. (1953) 2 M L 1 40s • 

1953 Mad W N 618 : 66 Mad L W 773 • A T R iQ^a 
Mad 97 (98) (Pt A) (Pr 4). ^ ^^3 * A I R 1954 

15-A. Foreign judgment. 

See also Civil P. C. (1908). S. 13. 

- Foreign iudgments - Enforcemenj 
of foreign awards or foreign judgment based upon 

orh^f “ Principle - Doctrine of mergerof 

f ~ Applicability to foreign 

senS Majority. Subba Rao J., dis- 

.senting) that the suit was not maintainable for the 

no nc d^ V • the judgment was pro- 

nounced in New iork the cause of action for a suit 

nifn ‘h®«on must be said to have arisen at that 

place Hence the cause of action in so far it rested 

on the ludgmeuL did not arise within the limits of 

the original jurisdiction of the High Court of Bombay 
and the suit based upon that judgment must be held 

to be beyond thejurisdiction of the Bombay High 

Court. AIR 19o9 Bom 414, Affirmed but for different 
reasons. No doubt the English doctrine of merger 

^ ® foreign judgment. But if the 

p intifi chooses to sue upon the judgment he cannot 
tound jurisdiction on the basis of the original cause 
ot action even though it may not have merged in 
the judgment; (2) the alternative claim of the plain- 
titt based on the awards themselves must also fail. 
An award in order to furnish a cause of action 
must be final. According to the New Vorlc law an 
award does not become final until a judgment had 
been obtained on the basis of the awards and the 
awards themselves could never be eniorced and only 
the judgment could be enforced. If the law of the 
country in which it was made gives finality to a 
judgment based upon an award and not to Ihe award 
itself, the award can furnish no ciuse of action for a 
suit in India Hence, though the High Court of 
Bombay had jurisdiction to enforce a final award 
made in a foreign country in pursuance of a sub- 
mission made within the limits of its original juris- 
diction, the awards in question not being final could 
not furnish a valid cause of action for the suit. AIP» 
1959 Bom 414, Reversed; (1959) 2 (j B 44, Dist. 
Badat and Co.. Bombay v. East India Trading Co., 
(1965) 1 S C J 747 ; 66 Bom L R 402 ; (1964) 2 S C A 

1 : AIR 1964 S C 538 (542. 543. 544, 552 to 558? 

(Pt A) (Prs 7, 28, 29. 31, 34. 35, 39. 42. 43, 44). 

Art. 51 — Foreign judgments Judgment by 

Court in Gwalior State“(Civil P.C. (1908), Ss. 2(5), 

2 (6) and 13). 

f[i 3 foreign State for the purpose 

of holding the judgments pronounced by its Courts 
as foreign judgments absolute independence of that 
State is not necessary. The only thing that is needed 
to hold it a foreign State is that it should have an 
independent civil, criminal and fiscal jurisdiction. 

If it had that, it could be considered to be a foreign 
State notwithstanding the fact that it was under the 
protection, suzerainty or paramountcy of another 
superior power. As there can be no doubt, that fho 
Gwalior State had independent civil, criminal and 
fiscal jurisdiction and that its Ruler enjoyed the full 
measure of internal and domestic sovereignty, al- 
though subject to Ihe protection of the British 
Crown, there can be no difficulty in holding that a» 
foreign State vis a-vis a Court in the British Picw 
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Vince. AIR 1958 AH 775 (780) (Pt A) (Prs 10, 11) 
(DB)» 

• ““Art, 51 — Foreign Court — Ex parte decree 
passed by Palghat Court on 3rd January 1951 — 
Whether a decree of foreign Court — Executabilitv 
in Peiunrbavoor in Travancore after extension of 
Civil P C, to Travancore Cochin by Part B States 
(Laws) Act, 1951, See Ibid., Art. 201. AIR 1958 Ker 
15 (FB). 

• — Art. 51 — Decree passed by Court in British 
India Decree passed against person not submitting 
to Court’s jurisdiction — Decree can be executed in 
Courts of Madhya Bharat after 20-[.195O. See Civil 
P. C. (190b). S 2 (5). air 1955 Madh B 1 (FB). 

Art. 51— Ex parte decree of Bombay High Court 

in 1940 against resident of former Gwalior State — 
Execution of decree taken to Gwalior Court after 
Constitution of India — Decree being a nullity its 
execution held not maintainable. See Civil P. C 
(1908), S. 13. AIR 1962 Madb Pra 27G. 

"““Art. 51 Burma Accrual of Interest (War-time 
Adiustnient) Act (11 of 1947) — Judicial notice of 
(Evidence Act (1872), S. 57). 

(Dubitante!; — Where a suit is brought in the Courts 
of Madras Stale to recover a sum payable in Burma, 
whether, according to the canons ol Private Inter- 
national law, the Madras Court can take notice of 
Burma Act (11 of 1947) is somewhat doubtful. 1956 
Mad W N 587 j (1936) 2 Mad L I 372 j 69 Mad 
L W 577 : AIR 1956 Mad 629 (630) (Pt B) (Pr 4 ) 
(DB). 

Aft. 51 — International law (Private) — Foreign 

Judgment. See Civil P. C. (1908h S. 13. (’54) 67 Mad 
L W 147. 

" Art. 51 — Adiudication of insolvency in foreign 
Court Immovable property of insolvent situated in 
India is not affected 

Where in an insolvency proceeding started in a 
foreign country an adjudication order is passed 
against the insolvent by the Court of that country, 
it has no effect on the immovable property of the 
insolvent in India and consequently the property of 
insolvent situated in India can be proceeded against 
by the dccree^holder who has obtained a decree 
against the insolvent. A I B 1933 P C 134 and A I R 
1932 Cal 124 and (1910) A C 508. Rel. on. I L R 
(1961)2 Punj 166 : A I R 1962 Puni 228 (231) (Pt B) 
(Pr 25). 

Art. 51 — Decree obtained by cifizen of India 

against another citizen of India in Court of Sub- 
Judge, Lahore—Decree set aside in appeal by Lahore 
High Court but restored by Federal Court of Pakistan 
— Rights of decree holder lost by evacuee property 
Law of Pakistan — Execution in India ~ Procedure. 
See Indian Independence (Legal) Proceedings Order 
(1947), S. 4 (3). AIR 1957 Puni 201 (DB). 

• Art. 51 — Foreign decrees — :Execulion. See 

Civil P.C. (1908), S. 13. AIR 1954 Trav-Co 358 
(FB). 

16. Domicile. 

See also (1) Ibid, Art.s. 5 and 9. 

(2) Succession Act (1925), -Ss. 5, 7, 9 and 
15. 

• —Art. 51 — International Law (Private) — Domi- 
cile — Determination of — Change of domicile. See 
Ibid, Art. 5. (1965) 2 S C A 702 : A I R 1966 S C 
160. 

• - 7 — Art, 51— Domicil— Principles determining do* 
micil — Domicil of origin in Multan District — Subse- 
quent migration to India — Effect — (Constitution 
of India, Art. 5). 


. (1950), Art. 51, Note 15A 845 

Two constituent elements that are necessary by 
English Law for the existence of domicil are : ( 1 ) a 
residence of a particular kind and ( 2 ) an intention of 
a particular kind. There must be the factum and there 
must be the animus. The residence need not be conti- 
nuous but it must be indefinite not purely fleeting. 
The intention must be a present intention to reside 
for ever in the country where the residence has been 
taken up. 

It is also a v/ell establi.shed proposition that a person 
may have no homo but he cannot be without a domi- 
cil and the law may attribute to him a domicil in a 
country where in reality he has not. 

In order to make the rule that nobody can be with- 
out a domicil effective, tlie Jaw aisigos what is called 
a domicil of origin to every person at his birth. This 
prevails until a new domicil has been acquired, so 
that if a person leaves the country of his origin with 
an undoubted intention of never returning to it again, 
nevertheless his domicil of oritrin aibtras to him 
until he actually settles with the requisite intention in 
some other country. 

Where therefore a nerson and his ancestors lived in 
Multan district, had a considerable business there and 
hao iio home iu India, his domicil of origin must be 
held to be in the district ol Multan and when the 
district of Multan fell bv the partition of India in 
Pakistan, he had to be assigned Pakistan domicil till 
the time he expressed hi.s unequivocal intention of 
giving up that domicil and of acquiring Indian domi- 
ci and aho took up his residence in India. His domi- 
cil cannot be determined by his family comiog to 
India and without any lindiug that he had established 
a homa lor himself there. Even if the animus can bo 
ascribed to him, the factum of residence is wanting in 
his case; and in the absence of that fact an Indian 
domicil cannot be ascribed to him. Centra) Bank of 
India, Ltd. v. Ram Narain, 1054 Mad ^V N 999 : 
1955 8 C J 4 : 19.54 S C A 1305 : 57 Punj L R 153’: 
(l9o5) 1 S C li 697 r 1955 All W B (>un) 12: 1955 
Cr L J 152 ; AIR 1955 S C 30 (39, 4C) (pt B)(Prs C, 8 ). 

Art. 51— International Law (Private) — Domicil^ 

^Minor— Minor cannot acquire domicile dilferen^ 

from that of father — Minor going to Pakislan alter 

1st March, 194/ and was nnnor ou 26th January 

1950— Applicability of Art. 7 of Constitution of 
Ind la. 

A minor is unable to acquire a domicile by his own 
act. Therefore when the minor, whose lather was 
domiciled in India and citizen of India, left India for 
Pakistan aiter 1 st March, 1947 and continued to be a 
minor when the Constitution of India camo into force 
cannot be said to have acquired a domicile of choice 
in Pakistan by his own act and hence.he continued to 
retain his domicile of origin in India on 20th January 

™ 

——Art. 51 — Domicile Minor — Minor migrating to 
Pakistan — Effect. ^ 

A minor during his minority has no legal canacitv 
to acquire a domicile different from that of the guar- 

dian and cannot in law migrate. Where therefore, the 

minority went to Pakistan in 
1948, while his lather remained in India and letained 
his Indian domicile and nationality, the petitioner 
cannot lo.^e or abandon his Indian citizenship or 
acquire Pakislan nationality so long as he remained a 

minor in the absence of any action on the part of his 

guardian : A I R 1954 All 450, Foil. 1960 All L J 461 

AIR 1960 All 637 (639) 

^^1052]'**^'* another point in AIR 1902 S C 
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Art. 51--Dom!ciIe — Person born in Goa of Goan 
parents coming to Bombay in his boyhood, taking 
■education there, residing in Bombay since then and 
doing his fathei’s business — Indian domicile held 
■established. See Ibid, Art. 5. AIR 1956 Bom -729 
IDB). 

Art. 51 — Domicile of origin — Private interna- 
tional law — Abandonment of domicile of origin — 
Evidence necessary to sh w — Held K, an Indian, 
who was in En)iland for tO vears and died there did 
act intend to di*^card don icile of origin. See Ibid, 
Art 5 AIR 19G4 Ker 244 (DB). 

Art. 51 —Domicile —Domicile of choice — Condi- 
tions necessary inr acquiring domicile of choice— See 
Jbid. Art. 5. 19G5 BLjR 93G. 

Art. 51 —Domicile —Determination of. See Ibid, 

Art. 5. AIR 1964 Pat 417 (DB). 

Art. 5 L— Domicile — Father migrating to Pakistan 

Minor son — Nationality — Acquisition of Indian 
-nationality. See Ibid, Art. 7. AIR 1957 Fuiij 86 (DB). 

.Art 51 — Domicile- Change of Proof — Person 
carrying on profevsion in p ace other th n his lomi- 
ciie —Change oI domicile —If can be inferred. 

The fact t^iat for purposes of his profession or 
avocation a man goes and st s outside dees not mean 
'hat he abandons his parmanent place of residence, 
which in other words is hi' domicile There must be 
evidence to show the animus i.on-revertenli in order 
to effect the change of domicile. 

h re a pleader lawfully obtains Ajmer residence 
certiricdtr to practice in Aimer on the ground of his 
grand fath rVs resi> enco there, he i-. not debarred 
irom ol)taining subseqaeo' ly a certificate that he is a 
bona fide ‘Murwari” of Jodhpur on the basis of his 
father’s domicile at Jodhpur, in less there is some- 
thing to show that he has definittly indicated his 
intention not to reside pt-rmanantlv in Jodhpur but 
to stiv permanently in Ajmer. 19C0 Raj L W 79 : 
3LPi (i960) 10 Raj 351. 

17. Citizenship, 

See also (1) Ibid, Arts. 5, R and 7. 

(2) Citizenship Act (1955), Ss. S and 9. 

Art. 51— Citizenship M'gration involves change 

vof domicile. See Pakistan Ci izenship Act (1951), 
S.3(d). 1963 (I) CriLI 724: AIR 1963 All 260. 

—Art. 51— Citizenship— Loss of— Presumption and 
onus Onus of provinji that citizen of Iidia has lost 
his citizenship is on party seekii g to deprive him of 
those righis— Evidence Act (18721. Ss 100 104 — 
Presumption and onus — Citizen^h p Act (1955), 
Ss. 8, 9— Constitution of India, Arts. 5, 6 and 7. 

Ordmarily. it is for the plaintiif to prove the facts 
On which his prayer for n lief is base<l. But where 
the plaintiffs claim that they are citizens of India 
whereas the State alhges that they are citizens of 
Pakistan and the plaintilfs are able to prove that they 
werecitizens of India when they left for Pakistan, 
there will be a presumption that they conliiiued to 
be citizens when they returned uitizenship does not 
evaporate with the pasMng of time; it clings to a per- 
son wherever he may roam. It cannot be taken away 
from him unless he voluntarily renounces it or is 
guilty of some cond ict involving loss ot citizenship. 
The onus of proving that a citizen of Iik ia has lost 
his citizen- hip is on the party seeking to deprive him 
of his rights as a citizen. 1963 (1) Cr L J 724 : AIR 
1963 All 260 (263) (Pt B) (Pr 9). 

Art. 51 — Citiz nship — Domicile- Minor— Father 
musUm and resident ol India, prior to partition— Minor 
entering India by Pakistan passport and overstaying 
An India— Father practicising in India after partition 


— Prosecution of minor under Foreigners Act See 
Ibid, Art, 5. J959 Raj L W 322. 

IS. Emigration and expulsion — 

Passports and Visas. 

See Ibid, Sch, 7, List 1, Entry 19. 

19. Domicile and nationality. 

“ ^Art. 51 — Domicile — Domicile and nationality — 
Nationali^ and domicile are two entirely different 
concepts in private international law. A man may 
have one nationality and different domicile. He may 
owe allegiance to one country and he may have a 

in another country. Therefore, although 
the father of a person may continue to be a Goan 
National he can still change his domicile and give 
up his Goan domicile and acquire Indian domicile. 
,58 Bom L F 825 I A I R 1956 Bom 729 (731) (Pt B) 
(Pr 11) (DB). 

20. Citizenship and nationality. 

See also Ibid, Sch. 7, List 1. Entry 17. 

• — Art. 51— Nationality and citizenship— Distinc- 
tion between. 

Per B. P. Sinha, C. J., S. K, Das; P. B. Gajendra" 
gadkar, A. K. arkar, K. N. Wanchoo and N. Raja’ 
gopala Ayyangar JJ. 

The expressions ‘nationality* and ‘Citizenship’ are 
not interchangeable terms. ‘Naiionality h is reference 
to the jural relationship which m,iv arise for consi- 
ration under international law. On the other hand 
‘citizenship* has reference to the jural relationship 
under municipal law. In other words, nationality 
determines the civil rights of a person, natural or 
artificial; particularly with reference to international 
law, when-as citizenship is intimatelv connected with 
civil rights under municipjl law. Hence all citizens 
are nationals of a particular S^ate, hut all nationals 
may not be citizens of the State. In other words, 
citizen? are tho o persons who have full political 
rights as distinguished from nationals, who may not 
enjoy full political rights and are still <lomiciled in 
that country (vide P. Weis— Nationality and State- 
lessness in International Law pp. 4-6. and Oppen- 
heim’s International Law, Vol f, pp. 642, 644). State 
Trading Corporation of India Commercial Tax 
OHioer, 1963 Cur LI (SO 126 : (IP63) 33 Com Cas 
1057 I (19811 2 Comp LJ 234 : {19^>3l 2 8 C J 605 r 
(1964) 2 S C A 201 I AIR 1963 S C 1811 (1819) 
(Pt B) (Pr IS). 

21. Succession to immovable property. 

Art. 51 — Succession to immovable property — 

property owned bv Hindu in England— Owner expir- 
ing in England— Rule af succession to such property. 

Law regulating the succession to the property of a 
person expiring in a foreign country is that succes- 
sion to the estate of a person is governed by the lex 
situs in the case of immovables, and in the case of 
movables by the law of his domicile. Hence, where 
an Indian Hindu who owns a house property in 
England expires there then the domestic law of Eng- 
land must apply to the house if that property is con- 
sidered bv English Law to be immovable. AIR 1983 
SCI, Rel. on. 

In domestic English Law the division of proMrti^ 
is as real and personal and not as immovable and 
movable. But in the sphere of Private International 
Law the Anglo Saxon distinction between realty and 
personalty is abandoned and the division into imoaov- 
able and movable is accepted. Thus the division as 
personalty and realty cuts across the division as 
movable and immovaole, in the sense that personalty 
includes both movables and immovables. Ri^lty is 
not synonymous either with land or with immov- 
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^bles. The question whether a Mrticular property is 
movable or immovable has to oe decided under the 
law of place where the property is situated. Accord- 
iog to the law of England, the house property is con- 
sidered, for the purpose of Private International Law, 
to be immovable. Ir, therefore, an Indian Hindu who 
expires in England, be found not to have lost his 
domicile of origin his immovable properties in India 
and all his movables whether in India or in Eng- 
land, should be divided according to the law of 
succession in India. And succession to the house in 
England, being immovable property according to the 
law of the situs as applied to Conflict of Liws, 
should be decided under the English Law of succe<^- 
sion. The subsequent conversion of that immovable 
into money does not alter this position (I0d4) 2 
Ker L R 339 ; 1964 Ker L J 205 : 1964 Ker L T 
252 : ILR (1964) 1 Ker 384 : A I R 1964 Ker. 244 
<249. 250, 251) (Ft G) (Prs 29, 30, 31, 35) (DB). 

"" ' Art. 51 — Legitimacy of persons — If could he 
affected by change in the law subsequently — Suc- 
cession Act (39 of 1925). S. 43— Scope. 

No person who is legitimate when horn can be 
bastardised retrospectively by the suljsequent opera- 
tion of law. A relationship which was legitimate at 
the time when it came into being cauuot become ille- 
gitimate with anv retrospective effect by tlie suh.se- 
quent introduction of new laws. 

When the former State of Piiiukottai w'as merge<l 
with the Madras State, the Indian oiccession .\ct 
no doubt became ap >licable to the Indian ChristiaiiS 
in the State. But where an estate devolved upon a 
person before the operation of the Act, the subse- 
quent succes .ion to it according to tlie new Act can- 
not be varied merely because the original liolJer 
wjuld be a bastard according to the new law. 

I’hcre are no words in the (ndian Succes>ion Acl 
which limit the relations contem[)late 1 therein co 
relations which are legitimate according to Christian 
law. The redations contemplated in the Act are those 
whijli are recognised by the law — (in this case Hindu 
law) which governed the parties at the time the 
relationship came into being. 72 .Ma i L W 142 : ILH 
<1959) Mad 449 i (19.59) 1 M L J 19 : A I R 1959 
Mad ISO (180, 181) (Pr 5). 

22- Matrinonial matters, 

.Art. 51 — Rule as to dissolution of marriage be- 
tween partie.s domiciled in different countries — 
Applicability of. when law in one Province of India 
is different from another. 

Srictly ’•peaking the rules of private international 
law apply when there is conflict of laws of different 
sovereign States. But there is authority for the pro- 
position that where the law in one province in India 
is dilferent from the law in another province, the Iw ) 
provinces must be regarded as analogous to two 
sovereign States. 

The rule of International law laid down in 1895 
A. C. 517 which applies to the Courts in the exercise 
of jurisdiction to dissolve marriages between spouses 
domiciled in another country, may therefore be 
applied where the dispute is sought to be litigated in 
a CoMti ol the country in which the parties are domi- 
'Ciled even though the personal law applicable in the 
place where the parties are domiciled is dilferent 
trom the personal law applicable in the area in which 
the (5oujt is functioning. 57 Bom L R 56*' i ILR 
(1955) Bom 749 i AIR 1955 Bom 300 (302, 303, 304, 
305) (Ft B) (Prs 6, 7, 13) (DB). 

Art. 51 — Marriage — Essentials. See Special 

Marriage Act (1872) (as amended in 1923), S. 2. 
A 1 R 1962 Madh Pra 212 (DB). 


——Art. 51 — Marriage — A'alidity — Determination 
— Principles — Hindu marriage — Principles of the 
rule of intended matrimonial home applies. 

As regards determination of the validity of marri- 
ages the following principles emerge from an analysis 
of judicial pronouncements: (a) Where the parties at 
the time of their marriage are domiciled in a country 
where laws prohibit their marriage, the marriage is 
void w’hetherthey are domiciled in the same country 
or in different countries, (b) Where the laws of the 
country in which they are domiciled bestow on both 
parties capacity for the marriage, the marriage is a 
good marriage. 11^61)9 H LC 103 and (1860) 104 
E R 917 and (1752) 2 Hag. Con. 395 and 1930 A C 79 
and (1859) 164 E H 792 and (1877) 3 P D I and (1877) 
2PD81 and (1879) 5 P D 94 and 1940 Ch. 40, 
Considered. 

On the question of law that would govern capacity 
for marriages there are three views. One view is that 
it is the law of ihe plare of celebration which over- 
looks the distinction l)et\vepn formality and capacity. 
The second view which appears to be conseivative 
and orthodox is tliat it is the law of the domicile of 
each pirtv before the mirriige. The third isrhatthe 
law of the intfuded matrimonial home governs the 
capacity. (-^35) 0 E R 1239 and. 1908 P 46 and 1948 
P. 100 and (195-) 2 W L R 439 and 1949 P. 420. Rel. 
on. Tlie doctrine ag o'nst ij.capacitv in either of the 
tvi,o parties to ih^ marriage rests upon the theory that 
a marriage being a contract both parties t > it must 
have th ■ capacity to marry one another But even if 
the insisten *0 on capacity in both the parties to the 
marriage is founded up >n a sound principle of Private 
Jnternational law, it is doubtful wliethcr such insis. 
tence is possible j.i the case of a Hindu marriage 
which is an institution which does not share ail the 
attributes, with a marriage under o‘her laws or in 
other countries, for there is divergence of judicial 
opinion whetlur a Hindu marriage is onlv a sacra- 
ment and not a contract or it is f)oth. But if the 
.sacramental aspe''t of a Hindu marriage is its prin- 
cipal frature and unlike the husband, the wife could 
not marrv again dining his lifetime, a rule which 
emanates from the concept of a marriage being essen- 
tially a rontract, when applied to a Hindu marriage, 
may not produce results of accuracy. Tire law 
governing the capacity a*; far as a Hindu marriage is 
concerned is the law of (he intended matrimonial 
home. 

The validity of a marriage between a husband 
whose personal law does not prohibit poKgamy and 
a woman whose personal law does, can be judged by 
applying yet another principle. It is an accepted prin- 
ciple that a person domiciled- in one country carries 
with him sufficient personal law of his own when ho 
is temporarily in another country and that it is that 
personal law which has to be referred to on many 
ouestions .'^uch as minority, marriage and succession. 

! t that personal law so accompanies a .person tempol 
rarily present in another country, it is possible to .^ay 
that that personal liw also enables him to contract a 
marriage in the mmner recognised by it. (1835)6 
ER 1239 and (1885) 53 L T (NS) 711 and (1929) 
Scottish L T 90 and (1932) 48 L 0 R 341, Hef. to. 

Where a ceremony of marriage is proved and is 
tollowed up by cohabitation as man -and wife, the 
presumption in case of doubt or in the absence of 
evidence to the contrary is always in favour of vali- 
dity and legitimacy. (1902) 3 All E B 1108, Rel. on. 

Before the Indian Constitution came in force, S a 
resident of Hyderabad State having a legally wedded 
wife, married another woman at Bombay where the 
Bombay Prevention of Hindu Bigamous Marriages 
Act forbidding bigamy in the State of Bombay was in 
force. There was no such law in Hyderabad State 
and S was governed by Mitakshara (aw which did 
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not prohibit bigamy. After the death of S his second 
wiie claimed right to his properties 'as against his 
daughter by hrst wife. On the question whether the 
marriage was valid as regards the second wife of S 
who was subjected to the Bombay Act which forbade 
bigamy, held on the principles oi private international 
law that the rule of intended matrimonial home 
applied to the case and the marriage was valid. (1965) 

= A I R 1966 Mys 100 (107, 110, 111, 
1*2) iPt B) (Prs 43, 45, 46, 63, 66, 69. 73. 75) (DB). 

Art. 51 — Applicability — Husband and wife 


Application by husband for divorce on ground of 
desertion Court to which application should be 
made — Applicability of Private International Law. 

Marriage Act (43 of 195-1). S. 31. AIR 
1959 Raj 133. 


23* Tort in foreign country— When 
actionable in home country. 


51 Tort in foreign country — When action, 
able in borne country of defendant. 

\vhether an act done in a foreign country is or is 
not a tort, i. e.. a wrong for which an action can be 
brought in th© StiJte to which th© foreigner belongs 
aepeiids upon the combined effect of the law of the 
country where the act is done (lex loci delicti com- 

of the country of the foreigner 


Ac act done in a foreign country is a tort anc 
actionable as such in the State to which the foreigcei 
belongs only if it is both (i) actionable as a tort ac 
cording to the law of his State ; and (ii) not justifiabh 
according to the law of the foreign country where ii 

284 : I L R (I960) 10 Ra 
705 I A I R 1960 Raj 224 (234) (Pt G) (Pr 31) (DB). 


Art. 51 — Suit for damages against new State for 
torts committed by former State N\duch had ceased to 
exist—Maintainability. See Ibid. Art. 300. A I R 1960 
Raj 49 (DB). 


24. Extradition. 


\nlr rendered unlawful therew 

1935 A C 148 and (1920) 2 KB 287, Rel. on. 


Where however, the obligation which the plaintiff 
wants to enforce is only the payment of money under 
a lite insuiance policy which provides that the money 
IS to be paid in Bombay, the contract was also execu- 
ted in Bombay which was therefore, both the locus 
contractus and locus solutionis and also the place 
round which the elements of the policy were densely 
grouped, there is no principle upon which it should 
be held that Pakistan law shoulr be applied to it. It 
is only when performance of a contract is illegal in a 
loreign country thfit the doctrine based on comity of 
tnendly nations can be invoked. As the contract did 
not expressly call upon the defendant insurer to do 

Pakistan and no act was necessary 
lor the peiformance which v\ouId be a breach of 
Pakisthan Law, the defendant could not invoke the 
doctrine. AIR 1964 Cal 141(153) (Pt D) (Prs 71, 


Art. 51-|~CoDlracts — Law and forum for settle- 
ment of disputes — Choice of Swedish law and 
Courts Forum of dispute arising out of contiact by 
agreement between parlies— Suit for bleach of con- 
tract against non-resident foreigner — Suit filed in 
India —Stay can be ordered by Court in India pending 
institution and disposal of proper proceedings in 
Swedish Courts— Arbitration Act (1940), S. 34. 

A bill of lading, issued by a shipping company to a 
shipper in connection with a contract of affreight- 
ment of certain goods to be carried to Calcutta 
entered iLto in Sweden, both parties being Swedish, 
provided, inter alia, that any di.spute arising out of 
the contract would be decided in Sweden according 
to the Swedish law. But the plaintiff an endorsee or 
the bill of lading, brought a suit for damages for 
short delivery of the goods in the High Court of 
Calcutta where the endorsement took place and where 
the contract was alleged to have been broken, with 
leave under Cl. 12 of the Leltets Patent : 


See (L) Criminal P. C. (1898), S. 188, 
(2) Extradition Act (1903), 


25. Contracts. 


Art. 51 Contract — The proper law applicablt 
depends on localisation of the contract — The con. 
tract must be substantially connected to it— Factor^ 
to be considered in determining it. 

The proper law applicable to a contract is the 
system of law by reference to which the contract was 
made or with which the transaction has its closest 
and most real connection. Held, on facts and circum. 
stances of the case that the proper law of the con 
tract was the Bombay law, that is, the Indian law. 
and that the Pakistan law had no application in the 
case. Held further, that as the proper law intended 
as a whole to govern a contract was administered as 
a living and changing body of law and effect was 
given to any change which was occuiring in it before 
performance fell due, the law applicable in the pre- 
sent case was the law at Bombay as it stood when the 
performance was due. A I R 1955 S C 590, Rel on 

(146.147,151) (PtA) (Prs 22 ! 
23,25,29,30,51, 53, 58). 


— Art. 51— Contract— Performance of— Impossibi- 
lity due to supervention of foreign law— When arises 
—Essential conditions — Held on facts that no such 
impossibility arose in performance of contract in suit. 

If an Indian contract lawful at its inception is to be 
rendered unenforceable in the Court of India by 
supervening foreign law, two elements must co-exist, 
namely, (i) there must be an act which the contract 
requires to be performed in the foreign country and 


Held, that though the contract did not rob the 
Court of its jurisdiction to decide the dispute, which 
is derived from the laws of the land, it would bo in 
consonance with justice and fair play to stay the suit 
in India pending institution and disposal of proper 
proceedings in Sweden. A I R 1900 Cal 155, Rel. on ; 
(1913) A C 241 ; (1958) 1 A E R 333 ; AIR 1960 Cal 
47, Disting. 

It would, however, be perfectly open to the plain- 
tiff to prosecute his suit in the Cojrt at Calcutta in 
the event of any action brought in the Swedish Court 
being held barred by limitation. 66 Cal W N 538 1 
A I K 1962 Cal 001 (603, 604, 605, 606) (Pt B) (Prs 9> 
12. 14 18,20,22) (DB). 

Art. 51 —(Civil P. C., S. 20) — (Contract Act 

(1872), S. 2 (d) )— (Railways Act (1890). S. 80). 

Plaintiff entered into a contract of carriage with 
the Government of Pakistan, as representing th& 
Eastern Bengal Railway at Faridpore. for carriage of 
some goods to Calcutta. The goods were seiz^ by 
the Land Customs at the Indian Land Frontier and 
detained as a result of which they were damaged and 
had to be sold. The Union of India never denied the- 
liability to pay over the actual sale proceeds but the- 
plaintiff brought suit at Sealdah for non-delivery of 
goods. On objection of jurisdiction the trial Court 
decided that he had "ample jurisdiction". On revi- 
sion by defendant. 

Held, (i) One independent sovereign power is not 
the agent of another independent sovereign power as 
far as municipal Courts are concerned unless specifi- 
cally such a state of agency is for a particular purpose 
as.sumed and the Courts are given jurisdiction. There- 
fore the Government of India could not be sued io 
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Indian Courts as an agent of the Pakistan Govern- 
ment ; 

(ii) It is an accepted principle of private inter- 
oational law that in a case of this nature the *lex loci 
contractus' will apply. Section 80. Indian Railways 
Act, as now in f nee in India cannot apply beyond its 
own territories to a foreign State namely, Pakistan. It 
is possible that there may be a corresponding law 
with a corresponding section applicable in Pakistan, 
but such law again cannot apply beyond the limits 
of Pakistan and give a right to sue an independent 
sovereign power outside Pakistan because of a Pakis- 
tani law. Under the circumstances S. 80, Indian Rail- 
ways Act or for the matter of that any corresponding 
Pakistani law, was of no help to plaintiff ; 

(iii) The ground that there may be some unknown 
arrangement was not tenable since no such arrange- 
ment had been alleged in the plaint between the 
Union of India and Pakistan as regards mutual liabi- 
lity. The plaintiff not being a party to any such 
arrangement or contract between the two sovereign 
powers, even if there was any such, could not take 
advantage of any contract to which he was not a 
party. His remedy, therefore, was either to sue the 
Union of fndia for the amount of money belonging to 
him actually held in thetr hands by the Union of 
India as representing the East fndia Railway or to 
sue at Faridpore on his contract of carriage the 
Pakistan Government as representing the Eastern 
Bengal i^ilway for the breach of the contract, entered 
Into at Faridpore ; 

(iv) The assumption of jurisdiction by the trial 
Court was therefore illegal. 57 Cal W N 1G4 : I L R 
(1953) 2 Cal 1C8 : A I R 1953 Cal 3GC (3(i7) (Pt A) 
(Prs 4, 5). 

—Art. 51 — Contract — Suit in India on ci parte 
foreign judgment on contract — Right to relief 
under Madras Agriculturists' Relief Act — Liability 
for interest— Law applicable. See Civil P. C. (1908), 
S. 13. AIR 195SKer 12G. 

Art. 51— Conflict of Laws — Foreign Law— Con- 
tract entered in Foreign Country — Suit on, in 
India — Defendant cannot plead law of limita- 
tion of that foreign country where contract 
took place — But if parties were domiciled in the 
place of contract and the period of limitation accord- 
ing to the foreign rule of limitation had expired, 
while they so resided the suit in fndia would also 
be held barred by time if not brought within time 
prescribed by the foreign law. 1959 MPL J (Notes) 1,3. 

Art. 51— Private contract — Forward contract in 

vegetable oil with foreign buyer prohibited by order 
— Arbitration clause, integral part of contract — Dis 
pute referred to foreign arbitration — Contract being 
illegal award is illegal and cannot 1)6 enforced in 
India — Law applicable is Indian where award is 
sought to be enforced. See Vegetable Oils and Oil- 
cakes (Forward Contracts Prohibition) Order (1944), 
S. 7 (1) (e). AIR 1964 Mad 532. 

Art. 51 — Law governing contract— Lex loci. 

The general rule laid down in (1890), 25 Q B D 
399 as to the law which governs a contract is that 
the law of the country either where the contract is 
made, or where it is to be so performed that it must be 
considered to be a contract of that country, is the 
law which governs .*uch contract; cot merely with 
regard to its construction, but also with regard to all 
the conditions applicable to it as a contract. 

Therefore if there be a bankruptcy law, or any 
other law of such country, by which a person who 
would otherwise be liable under the contract would 
be discharged, and the facts bo such as to bring that 
law into operation, such law would be a law aff^ting 


the contract, and would be applicable to it in the 
country where the action is brought. 

But this rule is applicable to India only when any 
change of law in the country in which the contract 
was made is not repugnant to the principles of our 
Constitution, or of those principles of justice, equity 
and good conscience on which our own lex foj i is 
founded. If such be the case, the change of law will 
not be applied by our Court. 1953 Mad W N G18 : 

(1953) 2 M LJ 405 : G6 Mad L W 773 : AIR 1954 
Mad 97 (98) (Pt B) (Pr 5). 


Art. 5l — Contract made in Burma enforced in 
Indian Union — Burma Accrual of Interest Wartime 
Adjustment Kct (11 of 1947), S. 3 — * Applicability — 
(Civil P. C. ( 1908), Ss. 34 and 151). 

A and B entered into a contract of loan in Burma 
while they were doing business there prior to 
Japanese occupation of that territory. Subsequently 
they came to reside in the State of Madras. A filed a 
a suit against B on 23rd August, 1941. for recovery of 
the loan in a Court in the Madras State. A compro- 
mise decree for amount of loan was passed prior to 

thepassingof Burma Actdlof i947). The decretal 

amount was to carry interest at 6 per cent from the 
date of the decree. The judgment-debtor B filed an 
application under Ss. 47 and 151, Civil P. C. that he 
was not liable to pay anv interest for the period 
between Sth December, 194) to 31st March, 1947, by 
virtue of S. 3 of tlie Burma .\ct. 

Held, (i) that the Burma Act which was clearly 
founded on principle.s of justice, equity and good con- 
science should govern such contract as far as possi- 
ble, when sued upon in the Indian Court by an 

extension of the principle governing English Private 
International Law ; 

(ii) that the relief to debtors under the Burma Act 
(11 oi 1947) can only be granted by the Court which 
passed the decree by an application made to it under 
S. 151, Civil P. C. for amendment of the decree on 
the analogy of applications to amend decrees and 

wipe out interest under the Madras Act (4 of 19S8) 

It is not open to an executing Court as such to give 

any relief under the Burma Act of 1947. 

(iii) Since the suit itself was instituted prior to 8th 

December, 1941, the amount due on the date of suit 
did not include any interest which could be wiped 

cut by S. 3 of the Burma Act which only wiped out 
interest between Sth December, 1941 and Slst March, 

i • 


(iv) Pendente lite interest from the date of suit to 
date of decree was solely in the discretion of 

^’Jbire interest from 
date of decree at the Court rate of interest had no 
relation to the nature of contract on which the decree 
was passed. As such pendente lite and future interest 
between the dates 8th December, 1941 and Slst 
March, 1947, could not be wiped out under thfl 
Burma Act. 1953: .Mad \V N 618: (1953) 2 M L I 405- 

m '• 9’=' (98- 99) (Pt D) 

(Prs 5| 7, Of 9)* ^ 






w^.«4uaai 4 lU 


lex situs. 

The lex situs is the governing law for all questions 
that arise with respect to immovable property, and no 
disposition can create interest in immovable property 
which IS in breach of the lex situs which must dete? 

mine whether an effective and lawful transfer of title" 

has taken place. .Acquisition of legal title must, gene 
rally speaking, conform to the lex situs AIR loeo 

Punj 575 (577. 578) (PtCKPr 6), 

— Art. 51— Conflict of laws— Contract made outside 
Marwar and to be performed entirely outside 

- Contract is not illegal and clrbe ^nfoicedT; 
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Marwar Courts. See Defence of India Rules (as appli- 
ed to Marwar). R. 90 C. AIR 1952 Raj 81 (DB), 

“ Conflict of laws — Railway contract — 

Conflict between law of country where it is made and 
aw of country where it is to be performed— Law of 
latter place governs the contract. AIR 1953 N U C 
(Sau) 5413. 

26. Arbitration. 

See (1) Ibid, Note 25. 

(2) ^bitration (Protocol and 
Convention) Act, 1937. 

27. Debts. 

• \rt. 51 — Debt arising in foreign country — 

Determination of its nature — Lex situs and “the 
proper law of the contract*’ — (T. P. Act (1882), 
S. 130)» 

A debt is property. It is a chose in action and is 
heritable and assignable and it is treated as prop^^rty 
under the Pransler cf Property Act which calls it an 
“actionable claim.” 

Choses in action arisiug out of contract have two 
aspectsi (1) as property and (2) as involving a contrac- 
tu^l obJigdtion tor porforaiciuco# Th© property sspect 
is relevant for purposes of assignment, admiuistra- 
tiODi taxation and the like; the contractual aspect for 
performance. 

Debt, being intangiblo. cannot have location except 
uotionally and in order to give it notional position 
rules have to be framed along arbitrary lines. Deter- 
mination of the legal liabilities which arise out of the 
facts relating to a de'.t raises complex questions of 
private international law. Two distinct lines of 
thought emerge. One is that applied by the English 
Courts, namely, the lex situs; tue other is the one 
favoured by Cheshire in his book on Private Inter- 
national Law, namely, the “proper law of the 
contract.” 

When an involuntary assignment of a debt is effect- 
ed by garnishment, it is probably true to say that a 
debt is properly garnishable in the country where, 
according to the ordinary usages of business, it would 
normally be regarded as payable. In cases of this 
nature, the proper law of the contract is applied, that 
is to say, the law of the couutry in which its elements 
are most densely grouped and with which factually 
the coi-tract is most closclv connected. It is true the 
Judges purport to apply the lex situs but in deter- 
mining the situs they apply rules (and modify them 
where necessary to suit changing modern conditions) 
which in fact are the very rules which in practice 
will be used to determine the proper law of the con- 
tract. When the intention is not express one must be 
inferred and the rules made come to this ; that as 
reasonaole men they must be laken to have intended 
that the proper law of the contract should obtain. 
The other view is that the intention does not govern 
even when express and that the proper law must be 
applied objectively. But either way, the result is the 
same when there is no express term and the ' pro- 
per law” is in fact applied. 

And in this respect the “proper law” is the law that 
obtains not when the contract was made and the 
obligation fashioned but the law in force at the time 
when performance is due. A proper law intended as 
a whole to govern a contract is administered as a 
living and changing body of Dw and effect is given 
to any changes occurring in it before performance 
falls due. Delhi Cloth and General Mills Co., Ltd. v. 
Harcam Singh, 57 Pun L R 313 ; (1955) 2 S C R 402* 
1955 S C J 545 : 1955 Andh W R (SC) 141 : (1955) 

2 M L J (SC) 141 1 AIR 1955 S C 590 (596, 598, 599) 
(Pt A) (Prs 32, 34, 47, 48. 49, 51). 


» — Art. 51-Debt arising in L, allpur in Pakistat, 

— Defendant made to pay to Custodian under Palris. 

tan Law amount belonging to plaintiff — Discharge 
of debt. ^ 

The plaintiffs carried on business with the defen- 
dant company for some three or four years before 
1947 and purchased cloth from the company from 
time to time. In the course of their business they used 
to make lump sum payments to the defendant against 
their purchases. Sometimes these were advance pay* 

others the balance was against them. 
In 1947 there was a balance of about Rs. 12, QUO left 
in favour of the plaintiffs. They brought this suit in 
the Court at Delhi to recover this balance plus 
interest. The defendant, while admitting the facts 
contested that when India was partitioned on 15th 
August 1947, Lyallpur, where these transactions took 
place and where the money was situate was assigned 
to Pakistan. The plaintiffs fled to India at this time 
and thus became evacuees and the Pakistan Govern- 
ment froze all evacuee assets and later compelled the 
defendant to hand them over to the Custodian of 
Evacuee Prooeity in Pakistan, The defendant was 
ready and willing to pay the money if the Pakistan 
Government would release it but until it did so the 
defendant contended that it was unable to pay and 
was not liable. 

Held, (1) that the dealings showed a running ac- 
count very like a customer' current account in a bank 
and that it was reasonable to assume, as in the case of 
banking and inr.urance that on the termination of the 
contract the balance was to be paid at Lyallpur and 
not elsewhere which localised the place ^of primary 
obligation; 

(2) that the elements of this contract, that is to say 

the contract out of which the obligation to pay aroso 

were most densely grouped at Lyallpur and that that 

was its natural seat and the place with which the 

transaction had its closest and most real connection. 

It followed from this that the “proper law of the 

contract,” in so far as that is materiali was the Lyall- 
pur law; 

(5) that there was no demand for return of tho 
balance before 3rd January 1949 ; 

(4) that the proper law would be the law at Lyall- 
pur applied as a living and changing whole and 
therefore the Pakistan Ordinance 15 of 1949 applied, 

S. 11 (2) of which discharged the person making pay- 
ment from further liability to pay to the extent of th© 
payment made ; 

(5) that whether the proper law of the contract 
applied or the English law of situs in a ca^e of this 
kind, the defendant was exonerated because the debt 
being “property", the Ordinance divested the plain- 
tiffs of ownership in it and vested the debt in the 
Custodian and at the same time interfered with the 
obligation for performance by providing that pay- 
ment to the Custodian shall operate as a discharge of 
the obligation; and 

(fi) that the Pakistan Ordinance could not be con- 
demned as opposed to the public policy of this 
country because the same kind of laws existed in 
India also. AIR 1955 Punj 129. Reversed. D^lhiCioth 
and General Mills Co. Ltd. v. Harnam Singh, 57 Punj 
L R 313 : 1955 Andh W R (SC) 141 » (1955) 2 SCR 
402 : 1955 S C J C45 t (1935) 2 M L J (SC) 141 : ILH 
(1955) Punj 1127 : AIR 1955 S C 590 (594, 595. 596. 
599, 600) (Pt C) (Prs 23, 24, 28,29, 50,51, 53,54, 55). 

'Art. 51 — Assignment of debt — Proper law 

Assignment of claim due under life insurance policy 
— V'alidity of— Held was determined by Indian law 
in this case-T. P. Act (1882), S. 130. 

That a debt is property cannot be doubted— It is a 
chose in action and is heritable and assignable— It is 
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also cleir that the assignment oE a chose in action 
arising out of a contract is governed by the proper 
law ot the contract it is reasonable and logical to refer 
most questions relating to a debt to the transaction in 
which it has its source and to the legal system which 
governs the transaction One undeniable merit of this 
is that where there have been assignments in different 
countries, no confusion, can arise from a conflict of 
laws since all questions are referred to a single 
legal system. 

Thus where the claim due under a life insurance 
policy was assigned by a deed ot assignment executed 
at Calcutta; at the time ot the assignment both the 
parties were residing in India and were non-resident 
of Pakistan; the assignment related to a policy which 
was governed by the Indian 1 iw; the notice ot assign- 
ment was sent to the Head Cilice at Bombay both by 
the assignor and the assignee under the policy the 
notice of assignment was to be registered at the 
Bombay Head Ollice and at no other place; the situs 
of tae debt assigned and the reiidence ot the debtor 
(lusurvr) wis at Bombay ; the formalities of ludian 
Law were fully observed and the as igninent had no 
connection with PaVistan ex facie or otherwise. 

Held) that it was clearly manifest that the proper 
lawot the assignment was tfie law of India ^hicO 
was also the proper law of the policy. AIR 1904 Cal 
141 (151, I52J (PI B) (Prs (iO. 64. 07). 

23* Maritime ]aw« 

See also Ibid, No:e 10. 

Art. 51 — Seamen’s contracts — I ex loci con- 
tractus or lex loci solutionis — Test applicable. 

Therocanbeno universal principle in the case of 
seamen’s contracts by the test of which it can always 
l>e said that either lex loci contractus or lex loci 
solutionis must prevail in every case. The true 
approach should be guided by consideration ot the 
entire contract in each individual case and examina- 
tion of its terms and the decision as to which te t — 
Lex loci contractus or lex loci solutionis - will apply 
should depend on the result of a proper interpretation 
of such contract. If the interpretation in a particular 
case bo that the explicit or the tacit intention in a 
particular contract is that the place of contract 
should govern, then hx loci contractus should be 
the test to be applied ; but if on the otherhand the 
interpretation be that such intention is that the place 
of performance should govern then lex loci solutionis 
should be the test to be applied. If there is any 
doubt and if it appears tha: the point is new or 
unsettled , then the scales should ba used in favour of 
applying lex fori. 

(Lex fori applied to claim for wages by seanaa.) 
AIR 1952 Cal 859 l«63, 864) (Pt E) (Prs 37. 39). 

29. Corporations. 

Art. 51 — Corporation when suing or is sued in 

country other lhan of its origin — Law applicable 
to — {(Torporation) — (Company) — Municipalities — 
(Limitation Act (1908). Preamble.) 

A special law of procedure and a special law of 
limitation applicableto the corporation by the laws of 
the country of its origin cannot, however, be said to 
l>e part of the attributes of iho juristic personality of 
the corporat on. The corporation does no carry 
with it the special law of lim tation and the special 
law of procedure when it sues or is.sued in another 
country. ILR (1957) 3 Cal 1 13 : A I R 1956 Cai 216 
(218) (Pt C) (Prs 21. 22) (DB). 

30. Conflict between Municipal aid 

International laws. 

“"~Art. 51 — Conflict between municipal law and 
other laws. 


Assuming that according to the Anglo-Tibet Regu- 
lations of 1914 free expjit to Tibet (out of h dia) of 
articles uol specihcally rebrred to lu Cl (3) x*as 
permitted, it do-s not appear that so far as Indian 
citizens are concerned, it received statutory recjg- 
nition and became a part of the municipal law of 
India. Thera is apparent repugnauce oetween the 
implied provision the Anglo- Tibat Trade Hegula- 
ti>us,i9l4, permitting free trade between the two 
countries oa the one hand, and chesubsequetii Indian 
Statutes, e.g., Essential Supplies Act. i949 an ithe 
numerous Orders issuetl thereunder, the Imports and 
Export (CoLtrol) Acts ot 1 j 45 an i L94T and NJorifica- 
tioa No. 9L -C W. a)/51, date! 7th July 1952 putt- 
ing restrictions on such free trade on the other ind 
it is not easy ta reconcile the divergent sets of 
provisions. 


The maxim ‘generalia speciaiibiis non d rogant’ 
does not apply to such a rase as it was not a case of 
coiillict between t VO In iian statutes only— -h pi ior 
eoactment being spe-nal and the subsequent enact- 
ment being gt-ue nl The contlict in the present case 
went deeper in that th?rc was a conflict between non 
Indian law, assuming fur a moment that the implied 
provisions of .Augli Tibet Trade Regulations. 19 4, 
constituted law, and subsequent Indian statutes. The 
language of the Icaian statutes was cle.r enough; ia 
the interests of India, they sought to put lestr ctions 
in tiu way of trade between India ind other countries 
If that language was in conflict with any principle of 
inteiuational law as was said to be deduciolo from 
the implied provisions of the Anglo-Tibet Trade 
Regulations ol b>l4. municipal Court, of India had 

to obey the laws parsed by the Legislature of ther 
country to which they o wed their allegiance. 


4 A 


k' ^ h -r t- ' iaw, 

Courts would try to ad pt .such a construction as 
would not bring it into co.nflict with rights and 
obligations deducibie fro a rules of international lav 
li such rules or rights and obligations are inconsis-^ 
tent with the positive regulations of municipal law, 
municipal Courts cannot override the lat er 1954 
Cr L I 1722 : 58 Cal \V N 659 : A I R 1954 Cal 591 
1597.598) .PtH)(Pr 19 (OB). 


Art. ol Rightol innocent passage under Inter* 
national Law — Travcdler from Colombo to Onoa 
touching port of Cojhin e-i route found in possession 
of contraband currency -Contravention of municipal 
aw— Municipal law is in confltc: with international 
law - Law to be appliej - Court must decide in 
accordance with Municipil law. See Sea Customs 
Act (1878). S. 167. 1960 Cr L J 090 : A I R i960 K^r 

X I u* 


.Art. 51 — International Law — (Private) —Suit 

against foreigne; -Rule of private international la^.v 
it subject to rules of Municipal lav. S.^e Civil P C 
(1908), S. 20 (c). Aia 1957 25G (DBK ' 


Art. 51 — Cocfiict of jurisdiction. 

It is a matter of great public importmee that there' 
should ne as far as possible no conflict or clash ot 
jurisdiction between two ecmally competent autho- 
rities. The principle at stake is the pMcciple of 
comity. In the matter of construction of a statute 
the presumption is that the legislature did not intend 
that the statute should be inconsislent with the 
principle of cojnity or with the established oriucipie 
of international law. 195:5 55 L 1 15 732 • 33 Pat oVT 
AI15 195 4 Pat 262 (231) (Pt A) (Pr 6) (1315) ' 




Art. D3-Functions of Government-Executive 
egislative and (udicial functions -Dhtinction^Func 

tions which are not legislative or jndiciil mu^t be- 
regarded as executive. Jayanhlal Amratlal " f N 



852 


CONSTITUTION OF INDIA (1950), Art. 53 


Rana, (1964) 5 Guj L R 481 t (1964) 2 S C A 284 i 
AIR 1964 S C 648 (655. 656) (Pt B) (Prs 10, 11). 

9 “Art. 53— Scope of executive power— Executive 
power not confined to carrying out of laws -Power 

of executive Government to carry on trade or business 
without specific legislation sanctioning such course— 
Held, in the circumstances the carrying on of the 
Imsiness of printing and publishing text books could 
not be said to be beycnd the .competence of the exe- 
cutive Government without a specific legislation 
sanctioning such course. See Ibid, Art. 162. AIR 1955 
S C 549. 

—Arts. 53 and ,7 (1) and 258 (1) — Acquisition of 
land for union purpose — Appropriate Government to 
issue notification is Central Government— Notification 
issued bv State Government is invalid in absence of 
valid delegation by Central Government— Delegation 
of powers by Centra! Government under Land Acqui- 
sition Act — Mode of — Notification, dated 29th 
March, 1952, by Central Government under Art. 258 
'D— Pleld, the notification was invalid. See Land Ac- 
quisition Act (1894), S. 3 (eei. AIR 1962 All 208. 

Art. 53— President and Governor — Meaning — 

The words, "Presideni’' and 'Governor*' appearing 
in Art. 310 should not be understood as the President 
and Governor in person. Those words have to be 
understood in symbolical sense. The word 'Governor* 
in Art. 310 denotes the executive power of the State. 
Even where an authority (not being the Governor) 
duly empowered in this behalf dismisses a subordinate 
civil servant, Art, 510 will be attracted. See Ibid, 
Art. 310. AIR 1959 All 771. 

9 Arts. 53 (1). 154(1). 289 (2), (31 and 298 - 

“Execulive power”, meaning of — Right of State 
Government to provide buses for passenger trans- 
port for hire— Nationalisation of transport business, 
•f executive act— Motor Vehicles Act, 1939, S. 47. 

Per Malik C. J.— In a written Constitution the exe- 
cutive power must be such power as is given to the 
Executive or is implied, ancilUrv or inherent. It 
must include all powers that mav be needed to carry 
into effect the aims and objects of the Constitution. It 
must mean moie than mertly executing the laws. 

.\s incidental to the ordinary functions of Govern- 
ment or merely as a trade or a business venture the 
State has a right to nold and manage its own pro- 
perty and carry on such trade or business as a citizen 
has the right to carry on so long such activity does 
not encroach upon the rights of others or is not con- 
trary to law. If in the interest of the general public and 

to provide them with transport amenities the State 
decides to run transport buses, it would only be di.s- 
charging one of its primary duties, ft is net necessary 
to have a specific Act before a State Government can 
provide buses for transport of passengers for hire. 

This is clear from the provisions of Cls. 2 and 3 of 
Art 289. 

But nationalisation of any industry (transport) does 
not appear to be possible without legislation, since it 
would be an infringement on the rights of the citizen 
and. therefore, nationalization must be by legislation, 
which would probably have to be justified under the 
provisions of Art 19 (6) of the Constitutfon. 

Per Mootham and Wanchoo JJ.— Although an exe- 
cutive act by a State Government may not l)e autho- 
rised by legislative enactment it will nevertheless be 
within the executive power of the State, if - (i) it is 
not an act which has been assigned in the Constitu- 
tion to the legislature; the iudiciaiy or the Public 
Service Commission; (ii) it is not contrary to the pro 
visions of any law; and (iii) it does not encroach 
upon or otherwise infringe the legal eights of any 
member of the public. 


Per Sapru J. — The executive power of the Indian 
Union and the Stat« has to be gathered not from ow 
hxed notions of what the prerogative powers of the 

applicable to India before 
20-1-1950, but from the text of the Constitution itself. 
In determining the extent of executive pewer it 
IS permissible for Courts to take into account the 
nature of the relationship between the executive and 

the Legislature, contemplated by a particular Constl- 
tution. 

PerAgarwala J.— The mere fact that the Govern- 
ment has launched upon the policy of nationalization 
‘ transport services and has put its own buses 

in the held to achieve that end is not a valid conside- 
ration for the Regional Transport Authority in deter- 
mining an application under 8. 47. Moti Lai v. Govt. 

1 All 269 : A I R 1951 
All 2o7 (266, 267, 271, 281. 282. 309, 322) (Pt F) 
(Prs 4o. 44, 47, 48, 49, 69, 112, 261, 356) (FB) 

Z Granting of sanction is executive act— 

Exercise of ex^utive power through subordinates— 
Sanction signed by secretary to Government Sanc- 
tion not e.xpressed in the name of President— Sanction 

Vo-o r (1898). s. 197. AIR 

lyoS Andh Pra 643. 

Letters Patent, Cl. 12 — Carry on busi- 
ness— Govpnment Railway — Government does not 
carry on business. AIR 1950 Assam 8.5, Dissented 
trom. See Letters Patent (Cal) Cl. 12. AIR 1960 Cal 

. 53, 3, 73 — Scope of — Adjustment of 

boundaries between foreign States - Limitations 
w the exercise of executive power — Sanction of 
Parliament. See Ibid, Art. 226. AIR 1959 Cal 506. 

- Art. 53. Sch. 7, List 1, Entry 14 — Treaty with 
sovereign State— Nature 'of —Does not require legis- 
lation by Parliament for validity. 

Making a treaty is an executive act and not a 
legislative act. Legislation may be and is often re- 
quired to give effect to the terms of a treaty. Thus if 
a treaty say, provides for payment of a sum of money 
to a foreign power, legislation may be necessary 
before the rnoney can be spent; but the treaty is com- 
plete with the legislation. 

Entry X4 of List I in Sch. 7 provides for all legis- 
lation in connection with entering into treaties. Inis 
cannot however Ju.stify the conclusion that the makers 
of the Constitution intended that no treaty should be 
loto unless the Parliament has legislated on 
the matter. The power of legislation on the matter of 
entering into treaties leaves untouched the executive 
power of entering into treaties. ILR (1956) 1 Cal 
493 : 59 C VV N 107 : AIR 1954 Cal 615 (616) (Pt B) 
(Pr9)(DB). 

“”"Art. 53 Treaty — Nature of — Jurisdiction of 
Court-(CiviI P. C, (1908), S. 9.) 

VVhen the President, in whom Art, 53 of the Con- 
stitution vests all the executive power of the Union, 
has entered into a treaty, the Municipal Courts cannot 
question the validity of the treaty. ILR 1956) 1 Cal 
493 : 59 C W N 107 j AIR 1954 Cal 615 (617) (Pt C) 
(Pr 10) (DB). 

Art. 53— Collector fixing dates for election — Sub- 
sequent postponement of election on Government 
directive — Legality — Executive powers of Govern- 
ment-Extent of — See Panchayatj — M B Panchayat 
Act (58 of 1949), S. 9 AIR 1956 Madh.Pra 163. 


Art. 53 — Executive and other branches of 

Government — Relations between. 

The Constitution of India has not enshrined the 
doctrine of separation of powers in its absolute rigidity 
but the functions of the different parts or branches of 
the Government have been sufficiently differentiated 
so that functions belonging to one part cannot be 
assumed by the other part. AIR 1955 S C 549i 


CONSTITUTION OF INDIA (1950), Art. 53 868 


Rel. on. 1958 Mad W N 180:69 Mad L W 75 : (1956) 
7 S T C 105 1 (1956) 1 Mad L J 3.39 : ILB (1956) Vfad 
1123 : AIR 1956 Mad 298 (3»»1) (Pt D» (Pr 16) (DB). 

— — Arts. 53. 73, 154 and 162 — Executive and judi- 
ciary — Conflict— Duty of executive. 

Satyanarayana Rdo J.: The Court is not concerned 
with person or personalities and has to administer 
justice according to liw without consideration oi the 
character of the person w^io if.voi.es its jurisdiction. 
The executive is as much bound to obey the law as 
an ordinary citizen and show respect to the law. The 
judiciary being only another limb dF the Government 
it is as much the duty of the executive as that of 
anybody el^e to maintain the diguit> of the Court and 
see that its prestige is not lowered in the eyes of the 
public by flouting the judgm^^nt of the Courts. I R 
1948 Bom 417, AIR lfc49 Pat 247 and AIR 1915 P C 
100 (2), Rel. On. 

Raghava Rao J. : While this Constitution does not 
in so many words provide for a separation of powers 
in the strict sense of the term oetween the Icguslature, 
the judiciary and the executive, there are >pei iBc pro- 
visions in regard to the three heads of powers embo- 
died in different portions of '■he Constitution which 
have to be read together. VVhitevcr the relative 
degrees of importance enjoyed by the three organs of 
State the powers of each one of them have to be exer- 
cised as fundamentally su '»ject to the provisions of 
the Constitution relating to the organ individually as 
well as to the provisions lelating to the other organs. 

Whatever che limit.s within which the jidic, ary in 
this land can function in relation to Ihf^ U lion Parlia- 
ment and State Legislatures and whatever residual 
powers of the executive under the Constitution over 
and above whit is detineJ in the specitic articles 
thereof there is no doubt thar the executive must 
needs respect the decisions it fhe judici rv and can 
only avoid as in England, their d le op r.ition by 
appropriate legislation. In (iicHa as in E glano it is 
the business of the Court.s to appb the Constitution 
and the laws ani in cases pr 'p rly brought before 
them the judiciary exercises contr 1 over the execu- 
tive action in so far as t refuse to up'iold as valid 
any act of government whn h is not supporied by the 
Constitution or by some law The auihority of the 
Courts as regards the executive action arises when 
the executive exceeds i s luthority in which case the 
agents and instruments through which the action is 
carried out are person llv resp nsio e to law and the 
Courts. AIR 1915 P C 106 (2), applied. 

While on the one h m l it i> not t «e b isinoss of the 
Courts to pi'.s judgmeats on the pdicy of ex^.'utive 
action, the executive on the orhtr hau i his no 
authority to pas^ verdict uoou the validity )f a |udg- 
ment but must assist in enforcing the Judgment even 
though the executive may believe it to oe erroneous. 
19 6) IK B 595. AIK 1931 PC 248 and 22 Mad 270 
(PC). Ref. to. 

It is the respect that is accorded by one organ of 
the State to the others that ensures that healthy work- 
ing of the Coaslitution which is the acid tist ot its 
merits whatever the paoer v.Kue of its provisions. 
63 Mad L W 876 : (1952) 2 Mad L J 690 i 1953 Cri 
L J 224 : AIR 1953 Mad 4 ( 46. 47^ 48. 52. 53) (Ft «) 
(Pis 9, 10, 22, 22a. 23) (DB). 

—Art. 53— Pre-iidenti d orders under Art. 359 fl) — 
Validity. See Ibid Art. *^59 1966 L J 929; ( 1965) 
2 Mvs L T 5S4 : AIR 1966 Mys 207. 

Art. 53 -Officers subirdinate to him — Minister 

of a State is an officer subordii ate to the Governor. 
See Ibid, Art. 154. AIR 1958 Punj 302. 

ARTICLE 58 

• Arts. 58 (1) and 102 (1) (a) — Construction and 

scope— Distinction— Office or profit’— What is — Tests 

[Vol. 4.]Fn. D. 23. 


— Mohatmin (Manager) of Madarsa Durgah Khawaja 
Sahib Akbari under Act 36 of 1955— If holds office of 
profit under Government of India. See Ibid, Art. 102 
(l)(a). AIR 1958 SC 52. 

Art. 58 (2)— Orissa Gram Panchayat^ Act (15 of 

1948 , S. 10 (9) (c) — Office of pioht — Election of Nar- 
punch— Deed writer licensed under Orissa Licensing 
of Deed Writers* Rules, 1950 is not a person holding 
office of pnfit. ILR (1961) Cut 391 : (1961) 3 Ori 
J D 248 ; (1961) 27 Cut L T ^01 : AIR 1961 Orissa 
205 (207, 208) (Prs 5. 8 ) (DB). 

Arts. 58 and 102 (11 — Office of profit— Office 

of Oath Commissioner in Raiastbaii State — (Repre. 
sentation of the People Act ( 1951), S. 9). 

The office of an Oath Commissioner in Rajasthan is 
an office of profit under the Government of Raja; than. 
An Oath Commissioner holds an office. As that office 
brings a profit to the holier thereof, it must be held 
to be an office of profit. 

The definition of 'appropriate Government* in 
S. 9 (I) (a), Representation of the People Act, 1951, 
cannot control Art. 1(>2 of the Constitution. The 
word 'Government* used in Art. 102 must be read 
widely to include all the three functions of Govern- 
ment, namely, executive, legislative and judicial and 
an office of profit held under any of the three bran- 
ches of Government would be an office under the 
Government of India or the Government of a State. 
This of course excludes the legislators themselves. 
From the veiy nature of things, these will have to be 
excluded and such others Parliament may by law 
exclude as provided in Art. 102 (1) (a) itself. AIR 1958 
S C 52, Disting. 

What A^^ 102 emphasizes is the holding of office in 
fact and the defect in an order of appo utment relat- 
ing to the hohler of an office would not mike any 
diift^renne ILR (1958) 8 Rai 875:( 19.59-60) 15 Ele L R 
.55 : 1959 Rii L W 337: AIR 19i9 Raj 227(228 229 
230) (Ft B) (Prs 8 . 10.12. 13, 14, 16) (D3). 

ARTICLE 59 

Arts. 59 (2), 58 (2), 64 and 66 (4) (a)-Disqualifi. 

cation for contesting election — Principle Orissa 
Gram Paiichayat Act il5 of 1948), S. 10 (g) (c)— Elec- 
tion of Sarpaneb De^d wrper licensed under O issa 
Licensing of Deed Writers’ Rules, 1950 — Not a person 
holding office of orofit. IL R ( 1961 1 Cut 391 :( 1961) 
3 Ori J D 248 (1961) 27 Cm L T 301 J AIR 1961 
Oiissa 203 (207. 208) (Pri 5. 8 ) (DB). 


ARTICLE 64 


Art 64— Ori<sa Gram Pancha>at Act (15 of 1948) 

S. 10 t9)(c) — Election of Sarpjnch — Deed writer 
licensed under Orissa Licensing of Deed Writers* 

Rulev, 1950 Is not a person holding olfice of profit 
ILR (1901) Cut 391 : (196M 3 Ori J D 2^8 (1961) 27 
Cut L 1 301 ; AIR 19(51 Orissa 205 (207, 208) (Prs 5 
8 )(DB). 

ARTICLE 71 


• — Art. 71 (1)— Presidential and Vice- Presidential 

Elections Act and O. 37 A. Supreme Court Buies, if 
ultri vires — (Presidential and Vice.Presidential 
Elections Act (1952). S. 18) -(Supreme Court Rules, 
O* 37-A). * 


iijciciy pic;>criuss me lorum in which 
disp ites in connection with the election of the Presi- 
dent and Vice-President would be enquired into It 
does nut prescribe the conditions under whichthe 
petition for setting aside an election could be present- 
ed Presidential and Vice Presidential Elections \ct, 
S. 18 ot which prescribes such conditions and the 
Rules in O 37.A of the Supreme Court Rules, there° 
tore, do not derogate from the Jurisdiction of the 
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Supreme Court under Art. 71 (1) and are not ultra 
vires; and a petitioner has no right to move for setting 
aside an election except in accordance with the pro- 
visions of the Presidential and Vice-Presidential Elec- 
tions Act. He has no right as a citizen to approach 
the Supreme Court under Art. 71 (1) whenever an 
election is held in breach of the constitutional provi- 
sions. He must bring himself within the four corners 
of the Act and has no rights apart from it. Dr. N. B. 
Khare v. Election Commission of India, (1958) SCI 
£78 : 1958 S C A 287 : 1958 S C R 648 : AIR 1958 
SC 139 (140) (Pt B)(Prs 4,5). 


® “Arts. 71 (1) and 327 — Powers of Supreme 

Court— Enquiry as to and decision of ‘doubts and 
disputes arising out of or in connection with elec- 
tion’— Time tor enquiry is after entire process of 
election— (Presidential and Vice-Presidential Elec- 
tions Act (1952), S. 18). 

Article 71 (1) confers jurisdiction and power on the 
Supreme Court to inquire into and decide ‘all doubts 
and disputes arising out of or in connection with the 

election of a President or Vice-President.* The w'ord 
•election’ occurring in Art. 71 (1) must be given the 
same wide meaning as comprising the entire election 
process culminating in a candidate being declared 
elected, therefore the inquiry is to be made after such 
completed election, i. e.. after a candidate is declared 
to be elected as President or Vice-President as the 
case may be. In exercise of powers conferred on it by 
Art. 71^3), Parliament has enacted the Presicential 
and Vice-Presidential Elections Act, 1952 to regulate 
certain matters relating to or connecred with elec- 
tions to the olfice of President and Vice-President of 
India. The time for the exercise of jurisdiction by 
this Court to inquire into and decide doubts and 
disputes arising out of or in connection with the 
Presidential Election is after the entire election pro- 
cess is completed. The well-recognised p inciple of 
election law, Indian and English, is that election 
should not be held up and that the persons aggrieved 
shoulc not be permitted to ventilate his individual 
interest in derogation of the general interest of the 
people, which requires that elections should be gone 
through according to the time schedule. Dr. Narayan 
Ehaskar Khare v. Election Commission of India 

1957 S C J 663 : 1957 SCR 1081 : 1957 S C C 344 
1956 S C A 953 : AIR 1957 S C 694 (697, 698) (Pt A) 
(Prs8,9. 10). ^ 

• Arts. 71 (1) and 329 (b) — Difference in draft- 
ing. 

There is an important difference between article 
71(1) and article 329 (b)i Article 71(1) had to be 
in an affirmative form, because it confers special 
jurisdiction on the Supreme Court which that Court 
could not have exercised but for this article. Article 
329 (b), on the other hand, was primarily intended 
to exclude or oust the jurisdiction of all courts in 
regard to electoral matters and to lay down the only 
mode in which an election could be challenged. The 
negative form was therefore more appropriate, and, 
that being so, it is not surprising that it was decided 
to follow the pre-existing pattern in which also the 
negative language had been adopted. Ponnuswami 
N. P. V. Returning Officer, Namakkal, 1952 Mad 
L R (Civ) 109 I 90 Cal L J 160 : (1952) S C A 332 i 
65 Mad L W 760 : 1952 Mad W N 209 : 1952 S C J 
100 : 1952 S C R 218 : 1952-1 Mad L J 775 i AIR 
1952 S C 64 (72) (Pt C) (Pr 25). 

ARTICLE 72 

• Arts. 72, 161, 238, 362 and 373 (1)— Preroga. 

live of Maharaja of Cochin relating to execution of 
death sentences — Prerogative if consistent with 
Constitution — Prerogative if stands repealed— Ap- 


plicability of Art. 362 — Criminal p. C- (1898) 
Ss 401 402 and 402-A. ILR (1955) Trav-Co 78» 

affirmed. 

The continuance of the law contemplated by Art 

372 (1) is subject to the other provisions of the Cons*. 

titution; and the continuance is only until altered or 

repealed or amended by a competent Legislature. Id 
the light of the provisions contained in Arts. 72, 161 
and 238 the continuance of the prerogative of the 
Maharaja of Cochin relating to the execution of the- 
death sentences with reference to the ex-State of 
Cochin would be inconsistent with the new Consti- 
tution. Such power, therefore, must be taken to have 
been superseded and abrogated as stated in the last 
para, of the Proclamation dated 24th November. 
1949, issued by the Raj Pramukh of Travancore-C:©- 
cnin. It would follow that Art. 21 of the Covenant 
of 1,9th May 1949, entered into between the Rulers of 
Travancore and Cochin no longer survives. Further^, 
the Code of Criminal Procedure and along with it 
Ss. 401, 402 and 402-A thereof, relating to commuta- 
L having been made specifically ap- 

plicable by the Code of Criminal Procedure (Amend- 

1951, to all Part B States the prerogative 
under the old Cachin Law must in any case be deem- 
ed to have been repealed or abrogated by competent 
legislative authority alter the coining into force of 
the Constitution. Art. 362 has no bearing. Thaiva- 
lappil Kunjuvaru V’areed v. The State of Travancore- 
Coctiir, 1956 S C I 166 : (1955) 2 S C R 1022 : 1950 
Ker L T 101 1 1956 S C A 488 i 1956 Cr L J 315 : 
AIR 1956 S C 142 (144, 145) (Prs. 4, 5). 

- Arts. 72 and 73 — Order of Governor commuting 
death sentence confirmed by High Court— Validity— 
Mandamus directing State to execute death sentence — 
Cannot be issued. See Ibid, Art. 226. 1962 (1) Cr L J 
241 I AIR 1962 All 151. 


— Arts. 72 and 161 — Power of Governor in respect 
of pardons. Art. 161 read in conjunction with para 2 
of Art. 72 shows that Governors, in regard to matters 
to which the executive power of the State extends, 
have powers similar to those of the President. See 
Ibid, Art. 161. AIR 1960 Andh Pra 259 (SB). 

® Art. 72 — ‘Remit* — Meaning of — Death sentence 
— If can be remitted. See Criminal P. C. (1898), 
S. 401. AIR 1960 Andh Pra 259 (SB). 


• Arts. 72 and 161 — Effect of pardon* 

When a convicted person is pardoned, he is free 
both from the punishment imposed on him as also 
from all penal consequences and such disqualifica- 
tions, as disentitle him from following his occupa- 
tion and which are concomitant of the conviction are 
removed. 24 Law Ed 442, 24 G. B. D. 561, Rel. on. 
Deputy Inspector- General of Police v. D Rajaram. 
1960 Cri L J 565: ILR (1959) Andh Pra 1294 : 
(1959) 2 Andh W R 526 : 1959 Andh L T 916 : A I R 
1960 Andh Pra 259 (261) (Pt A) (Pr 11) (SB). 


• Art. 72— Amnesty— Meaning. 

The word 'amnesty* means a general pardon. 
Deputy Inspector-General ol Police v. D. Rajaram, 
I L R (1959) Andh Pra 1294 i (1959) 2 Andh W R 
526 : 1959 Andh L T 916 : 1960 Cr L J 565 : AIR 
1960 Andh Pra 259 (262) (Pt C) (Pr 17) (SBl 


Arts. 72 and 161— Scope — Power of Governor to 

grant pardon. 

Articles 72 and 161 of the Constitution can only be 
reconciled by limiting the power of the Governor to 
grant pardon to cases not go/erned by Art. 72. If 
so read, the President alone h is the exclusive power 
to grant pardons, reprieves, respites in all cases where 
the sentence is a sentence of death and both the Pre- 
sident and the Governor have concurrent power in 
respect of suspension, remission and commutation ol 


CONSTITUTION OF 

« sentence of death. The power of the Governor to 
grant pardons, reprieves and respites in all cases 
where the sentence is not a sentence of death, and to 
suspend, remit or commute the sentence of any per- 
wn IS co-extensive with the executive power of the 
Mate. It therefore follows that the Governor has the 
power to grant a pardon or remit the sentence of a 

1956 Andhra W 

(25?) (Vt {?(Pr 4 )' ‘ 
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are useful in the decision of questions with respect 

pardon and reprieves conferred under 
Arts, 72 and 161. 1954 Mad W N 337 • 11954) 2 
ML J 1C6: 1954 Cr L J 1370 :ILR( 1955) mII 
92 : AIR 1954 Mad 911 (913) (Ft B) (Pr 6)7 dB). 


'f ^a’ ~ Pardon — Power— Nature and 

extent of-Amnesty pending reterence for confir- 

mation of sentences-Effect-(Criminai P. C. (1898) 


Arts. 72 and 161— Pardon granted to a convict — 
lie IS tree hoth from punishment and all penal conse- 
quences and disqualihcations. 1956 Andh W R 682. 

[Reversed on another point in AIR 1960 Andh Pra 


Arts. 72 and 161 — Power of pardon, etc. — 
Scope— Exercise of power during pendency of judi- 
cial proceeding— Legality. 

^® 8 ard to the language used in Arts. 72 and 
lol 01 the Indian Constitution, which is similar to 
that used in S. 295 (2) of the Government of India 
Act and Art, 11 of the American Coastitution the 
tramers of the Indian Constitution intended to 
confer on the President and the Governors, within 
^eir respective spheres, the same power of par- 

in it.s nature and 

eltect.asis possessed by the Sovereign in Great Bri- 
tain and by the President in the United States The 
power of pardon and the other allied but lesser 
powers of reprieve, suspension of ^sentence, etc., can 

X? D 1 AIH 1954 

Mad Jll, Rel. on. The powers confened by Art. 161 

ai 0 also such that any order made in exercise of those 

powers must necessarily allect or alter the effect of 

the judgment of a Court. Consequently, an order 

made under Art. 16L cannot be held to be illegal, 

merely because there i> a conflict between it and the 

order made by a Court. State v. Kawas -Nfauekshaw 

Bom L R 383 . J L R (1960) Bom 915 : 
1)60 All Cr R 226 : 1960 Nag L J 371 ; 1960 All W R 

W ^ ^ ^ I 1060 Bom 502 

(.^07, 508) (Pt C) (Prs 15, 17) (FB). 


T *. Arts. 72 and 161 — Power of Governor under 
Art. 101 in respect of offences under Penal Code. 

The power of the Governor under Art. 161 in res- 
pect of offences under the Penal Code is not taken 
aw^ by Art. 72 except perhaps a po,ver to grant a 
pardon, when a sentence of death has lieen passed. 
State v. Kawas Manekshaw Nanavati, I L R (I960) 
Bom 915 I 62 Born L R 383 : 1960 Nag L I 371 i 
^)60 All \V R (Siipp) 27 : 1900 All Cr R 226 : I960 
Cr L J 1558 : .^IR 1960 Bom 502 (512) (Pt J) (Pr 30) 
(FB). 


Art. 72 Remission of sentence— Recommenda- 
tion by Court. 

^The Court is concerned only with the passing of 
the sentence; to carry it into effect is the function of 
the executive Government. It is up to them to decide 
whether they should invoke their powers of granting 
remission in a particular case. 1957 Ker L J 404 • 
1957 Ker L T 418 : 1957 Mad L J (Cri) 321 : 1957 
Cri L J 852 : AIR 1957 Ker 102f(lU3) (Pt B) (Pr 4). 

Arts. 72, 161 and Preamble — Cognate and ana- 
logous law — American decisions —Use of. 

In many respects the power of pardon and re- 
pneves conferred under the Indian Constitution by 
Art. 72 On the President and by Art. 161 on the 
governor of State is very similar to the power of the 
1 resident of the United States of America in granting 
pardons and reprieves. The wording of the corres- 
ponding articles is also similar aiul such being the 
case, decisions of the United Stales Supreme Court 
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.1 -I 1 r or cne State is 

given authority by means of an executive act to tender 
pardons and reprieves and those functions can be 
exercised even before conviction. How far a general 

jail delivery is wise, justiBed or expedient in circum- 
stances prevailing in the country is a matter perfectlv 
within he discretion and decision of the executive 
authorities, and need not be discussed, or decided bv 
Courts of law whose functions are entirely judicial. ^ 

prisoners condemned 
‘ a general amnesty granted bv 

the State Government, when their trials LreSred 
for confirn.utioa of their sentences by the High Court 

does not amount to an act of interference witlfthe 

due and proper course of justice, as even after their 
release the power of the High Court fr% 

upon the validity, propriety and correct, ieT“of 
the convictions and sentences remains unaffected 
American case-law relied on. 1954 Mad W N q ‘ 

{ 1954) 2 M L J 166 : 1954 Cr L J 1370 ( L R HuV-i 

Mad 92: AIR 1954 Mad 91 1 (91 5 9l8» /pt r 
(Prs 12. 13.25)(DB). ' ' 

- Arts. 72 and 161 — Powers under— Nature nf 
Executive or judicial. Hire ot — 

The powers conferred under .Arts 70 a,,,i ,r;, 
grant oardons, suspend, remit or commi, 7 A» 
etc., of any convict, are obviously indicia" Lnahlrp'^'^'t 
they are to he exercised by the Preside it oftL» r®”‘ 
eriior in the ex.rcise of executive functions 

also cot in accordance with rules of n itiinl 

i. e., not after hearing the parties concerncH 1 

be seriously urged ®that when the P e" Wen 
Governor of a State e.xercises these powershe s do n- 

so as a judicial or quasi- judicial authoritv %q n ^ 

L R 199 . AIR 195S Punj 302 (304) (Pt E) Vf 5 ).^““’ 

Arts. 72. 161. 23S,362and 372-Snnn^ t 

core Cochin Covenant, Art. 21— Power (ff 

of Cochin to grant suspension renu\cmi, ^^^6araja 

tioD ol sentence cannot be invoked or exeJS*^f/r 
commencement of Constitution. exercised after 

i.d£" ilSnSriro'Shficl'''’ -f 

the powers under Art '^1 of the ^^voke 

withstanding the intern of 

Travancore\nd Cochf^ Art A 'of h7 r 

retained in the Maharaja of Cc^chin the 
sentences passed in respect of 

the territory of (Cochin but committed in 

survive the passing of the ConstituMn P^'^cr.s cannot 

which no povver^of soverSv ^ndia, after 

HI the members of the PrincHy Order 'Aflerth" 
mencement of the Constitution n o ; ri’i ^ ® P”"’- 
or institution in the territory of 
any executive or judicial or foirkli,- e’^erci.so 

the Constitution confer! 
else. The Constitution confers 

other authority or dignitarv "" '“f* 
Arts. 72, 161 and 238 vfz the ptsirl 
a State and the Rajpramukb" The Pn®*’*' of 

it is law within th; meaning of Ar? 37 '^"'' 

wh'eVte.'“t!.'!^^ 

« .‘iyoarArpr;. 
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under Art. -21 of the Covenant fo survive after the 
commencement of the Constitution. ILR (1955) Trav- 
Co 78S : 1955 Ktr LT 727. 

ARTICLE 73 

• Art. 73— Law— Notification bv President under 

Art. 258 (1) of the Constitution held to have force of 
law — Commissioner appointed under notification 

under Art. 258 (1) cou) i appoint Additional Special 

Land Acquisition Oificer as Collector for purposes 
of S. 5- A, Land Acouisition Act. 

By Entry 42, List 3 the sub/ect of acquisition of 
property falls within the concurrent List and the 
Union Parliament has power to legislate in respect of 
acQuisition of property for the purpose of the Union, 
and by virtue of An, 73 (1) (a) the executive power 
of the Union extends to the acquisition of property 
for the Union See Bombay Reorganisation Act (1960), 
S. 87. AIR 1964 SC 648. 

• Art. 73— Scope of executive power— Executive 

power not confined to carrying out of laws— Power 
of executive Government to carry on trade or business 

without specific legislation sanctioning such course 

Functions of Executive indicated. See ibid. Art. 16'^ 
AIR 1955 SC 549. 


1949 and S. 5 of the Mines and Minerals (Regulation 
and Development) Act. authorise the State to under- 
take the exploitation of mineral resources. AIR 19.59 
Andh Pra 4S5 (480. 487) (Prs 6, 7. 8. 9. 10). 


■Arts. 73 (1), Proviso— (As 
tution (Seventh Amendment) Act 
of land within State area for 
Delegation of power by Central 
Government under Art, 258 — 
Arts. 73(1), Proviso. 298. See 
1961 Assam 133 (FB). 


amended by ConsH. 

, (1950))— Acquisition 

purposes of Union- 
Government to State 
Validity — Scope of 
Ibid, Art. 258. AIR 


. Art. 73 Issuing passport — Function vests in 
Union of India- Art. 14 applies also t** executive acts 
—Union has no unfettered discretion in the matter— 
Order refusing passport to some citizens Held dis. 
criminatory and invalid. Ste Ibid, Art 14 67 Bom 
L R 544 ; 1905 Mah LJ 834 : AIR 1906 Bom 54. 


n — of power under S. 6 (4) (a) of 
Bombay Land Requisition Act by State Government- 
Validity. See Houses and Rents - Bombay Land 

Bom 337 TdB) ‘ ® 


Arts, 73 and 162 —Executive power not confined 
to carrying out laws. 


Arts. 73. 226. 72, 161. 162 and 246 — Order of 

Governor commuting death sentence which was con- 
firmed by High Court— Validity— Mandamus directing 
State to execute death sentence— Cannot be issued 
See Ibid. Art, 220. AIR 1962 All 151. 

-Art. 73 (1) — Central Government can validly 

delegate, under Art. 258 (1) read with Arts. 73 (1) and 
240 (1), Us functions under S. 7, Explosive Substances 
Act, to State Governments - Consent gi/en by Gov- 
ernor of State under S. 7 for prosecution under Act 
after delegation is not >pen to challenge. See Ibid, 
Art. 258 (1). AIR 1962 Andh Pra 322. 

Arts. 73, 162, 298 and 297— Scope —State Gov- 
ernment issuing notification reserving mining area 
for public sector —Validity— Right of Government to 
carry on trade — (Mineral Concession Rules (1949), 
Rr, 13, 17)— (Mines und Minerals (Regulation and 
Development) Act (1948), S 5> 

Article 75 indicates the extent of the executive 
power of the Union while Art. 162 deals with the 
executive power of a ^tate and Art 2^8 further 
extends the scope of the executive power of the 
Union and of each State. Article 297 lays down that 
all lands, minerals and other things of value under- 
lying the ocean within the territorial waters of India, 
snail vest in the Union and be held for the purposes 
of the Union. 

Held, that the notification of the Andhra Pradesh 
Government G. O. Ms. No. 1617 Industries, dated 17th 
December, 1957, titled ‘Reservation of :ertain areas 
of Krishna District in Jaggay>apet Taluk lor public 
sector* was issued in pursuance of the Industrial 
Policy Resolution of the Government of India and with 
their prior approval and therefore there was no con- 
stitutional inhibition in regard to the action taken by 
the State Government. The State Government has 
power to carry on trade or business as prescribed by 
Art. 298 as amended in its present form by the Con- 
stitution (7th Amendment) Act. 1958. AIR 1955 S C 
549, Rel. on. It cannot be contended that the resolu- 
tion passed by the Government of India, which was 
given effect to by the State of Andhra Pradesh, is 
bad for want of legislative sanction. Article 298 of 
the Constitution clothes the Union and State Govern- 
ments with the power to carry on any trade or busi- 
ness. Rr« 13 and 17 of the Mineral Concession RuleSt 


/^rucies^/^ana lOZot the Constitution do not con- 

tain any definition as to what executive function is 
and what activities would legitimately come within 
Its scope. The two Articles are concerned primarily 
with the distribution of executive power between the 

hand and the States on the other. 
They do not mean that it is only when the Parlia- 
ment or the State Legislature had legislated on the 
itens pertaining to their respective lists, that the 
Union or the State executive, as the case may be, can 
proceed to function in respect to them. The language 
t Art. 73 clearly indicates that the powers ot the 
Union executive do extend to matters on which the 
1 arliamont is competent to legislate and are not con- 
hned to matters over which the legislation has been 
passed already. The same principle underlies Art. 102 
ol the Constitution. AIR 1955 S C 549, Foil. 

An acquisition of laud wa^ made by the State for the 
pu pose of establishing a slaughter house and a drug 

purpose behind the latter project was 
stated to be to save foreign exchange. 

Held, that it could not be said that the establish- 
ment ot a slaughter house and a drug factory could 
not be a State purpose and a State ought not to esta- 
blish the same. The Union and the State could 

upon s„ch proiects 67 Cal W N 460 : AIR 
1963 Cal 565 (570, 571) (Pt D) iPr 19). 

— Art. 73-Notification No. 4/3-56(1) F I dated 19- 
4.1 Jd 8 entrusting power un ler 3 of Foreign-*rs Act 

Validity of. See ibid, .Art 258. 

AIR 1963 Cal 369, 

T ^oope of — .Adjustment of boundaries 
between foreign Stales — LimitaHons to the exercise of 
executive power — Sanction of Parliament. See Ibid» 
Art 226. AIR 1959 Cal 506. 


Alt. 73 (2) — Offences under Explosive Sub- 
stances Act— Power to give consent for trial of such 
offences under S. 7 of that Act delegated by the 
Central Government under S. 124 ( 1 ), Government 
of India Act, 1935, to Provincial Governments — 
Exercise of such power after the Constitution — ' 
(Government of India Act (1935), S. 124(1)) —Explo- 
sive Substances Act (1908), S 7. 

The effect of Art, 73 (2) is that the power the State 
of West Be' gal had, to give consent to a prosecution 
under the Explosive Substances Act before the com- 
mencement of the Constitution, which power was 
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delegated to it by the Central Government under 
S. 124 (1), Government of India Act, 1935* continued 
even after the Constitution came into force. Hence, a 
consent given by the West Bengal Government to a 
trial of the accused for offences under Ss. 3 and 5, 
Explosive Substances Act before the Constitution is a 
legal and valid consent even after the Constitution 
came into force. I L R (1957) 3 Cal 1 j 1955 Cri L J 
1348 t AIR 1955 Cal 535 (540) (Pt D) (Pr 17) (DB). 

—Art. 73— 'Laws in force’— Entrustment of power 
under Art. 258 (1)— Nature of— Whether executive in 
nature. See Bombay Reorganisation Act (11 of 1960)i 
S. 87. AIR 1963 Guj 80 (DB). 

Arts. 73 and 162— Kerala Education Bill submitted 

for assent of President -!• Executive order embodying 
provisions of bill — Validity — Articles73 and 102 of the 
Constitution do not mean that it is only when Parlia- 
ment or the State legislature has legislated on matters 
within their respective limits that the Union or the 
State executive as the case may be can proceed to 
function in respect of them. See Ibid, Art. 162. AIR 
1958 Ker 290. 

Art. 73 -Collector fixing dates for election— Sub- 
sequent postponement of election on Government 
directive — Legality — Executive powers of Govern- 
ment-Extent of. See Panchayats — M. B. Parchayat 
Act (58 of 1949), S. 9. AIR 1950 Madh Bha 1G3. 

Art. 73 — Executive and judiciary— Conliict — Duty 

of executive indicated. See Ibid, Art. 53. AIR 1953 
Mad 41- 

Art. 73 — Disposal of applications for impart 


licence — State Government constituting committee 
including State Government Olficer who was acting 
as sponsoring authority under Import and Export 
((Control) Act - Order constituting committee amount 
ed to encroachment upon exclusive jurisdiction of 
Union Government and sponsoring authority ought 
to have exercised its own individual judgment. See 

Ibid. Art. 226. AIR 1965 Mys 143 (DB). 

ARTICLE 74 

—Art. 74— ‘Aid and advise’— Meaning. 

The expression ‘aid and advise’ in Art. 74 may 
apparently suggest that it is left to the President to 
accept the advice or ignire the same and thus the 
decision on all matters will be of the President him- 
self But on a true interpretation of the expression in 
the context of the relevant provisions of the Constitu- 
tion it becomes abundantly clear that the function of 
Ministers or Council of Ministers is not merely giving 
advice; they can take decisions which must take 
elfect. (1957) 2 Andhra WR 459: 1957 Mad L J (Cri) 
700 I 1958 Andh L T 91 : 1958 Cri L J 1290 : A I R 
1958 Andh Fra 643 (645) (Pt B) (Pr 4). 

Art. 74— Scope, 

Though undoubtedly by virtue of Art. « 4(1), the 
Prime Minister is at the head of the Council of 
Ministers and charged with the duty to aid and 
advise the President in the exercise ot his funclion, 
it must be borne in mind that the executive power of 
the Union is vested in the President and all the 
executive actions of the Government of India are to 
be taken in the name of the President. I L R (1952) 
Nag 331 : 1954 Nag L J 327 j A I R 1952 Nag 301 

(302) iFt B) (Prs 6, 7). 

ARTICLE 75 

• Art. 75— President is a formal or constitutional 

head of the executive and the real executive powers 
are vested in the Ministers or the Cabinet, bee Ibid, 

Art. 102. AIR 1955 S C 549. 

• Art. 75 — Scape — Article 75 ( 3 ) and (5) shows 

that the approach of our Pounding fathers ot the 


Constitution was basically different from that of 
those responsible for framing of the American Con- 
stitution. See Ibid, Preamble. AIR 1954 All 538 (FB). 
[Reversed on another point in AIR 1961 S C 420.] 

ARTICLE 77 

Art, 77— Scope— Art. 77(1) is directory — Order 


not complying with Art. 77 (2)— Order proved to be 
made by Deputy Secretary on behalf of Central 
Government in exercise of power conferred qq him 
under Rules delegating such power to him — Order 
cannot be questioned. 

Article 77(1) is only directory. Though an impugn- 
ed order w’as not issued in strict compliance with the 
provisions of Art. 77 (1), it can be established by evi- 
dence aliunce tba" the order was made by the appro- 
priate authority. If an order is issued in the name of 
the President and is duly authenticated in the manner 
prescribed in Art. 77 (2) there is an irrebuttable pre- 
sumption that the order is made by the President. 
Where the impugned order does not comply with 
the provisions of Art. 77(2) it is open to the party to 
question the validity of the order on the ground that 
it was not an order made by the President and to 
prove that it was not made by the Central Govern- 
ment. Where however the evidence estabii-hes that 
the order was made by the Deputy Secretary oa 
behalf of the Central (government under the Rules 
relating to delei/ation of powers, the orders cannot be 
questioned. Major E. G. Barsay v. State of Bombay, 
(1962) 1 SC A 106: (1962) 1 SCJ 231 : 1962 Mad 
L J (Cri) 153 : (1962) 2 S C R 195 : 1961 (2) Cri L J 
828 : A I R 1901 S C 1762 (1774, 1775, 1776) (Pt E) 
(Prs 25, 26). 

Art 77 — Deputy Secretary having power to 


make some orders in his own right and to authenti- 
cate other orders issued in the name of the President 
— Deputy Secretary having power to accord sanction 
under S. 197, Criminal F. C. and S. 0 (1) (a) of the 
Prevention of Corruption Act (1947) in his own 
right — Order giving sanction ex facie showing that 
he did not authenticate it by order of the President — 
It must be held that he gave sanction in his own 
right. Major E. G. Barsay v. State of Bombay, 
(1962) 1 SC A 106; (1962) 1 SC J 231 : 1962 Mad 
L J (Cr) 153 : (1962) 2 S C R 195 : 1961 (2) Cr L J 
828: AIR 1961 SC 1762 (1774, 1775, 1776) (Pt F) 
(Pr 25). 

Art. 77 (3) — Government in sub-article means 


executive ILK (1955) 2 All 585 i AIR 1955 All 468 
(469, 472) (Pt B) (Prs 3, 17) (DB). 

Art. 7/ — Authertication of Government Orders 


—Sanction for prosecution of public officer, signed 
by Secretary to Government— Validity. See Criminal 
P. C. (1898), S. 197. 195S Cri L J 1290 : AIR 1958 
Andh Pra 643. 

^ Art. 77 — Previous sanction to prosecute — Defect 
in form held did not vitiate .'^auction. See Prevention 
of Corruption Act (1947), S. 6. AIR 1954 Madh B 

101 . 


mistake or omission in 
-Need not be expressed 


Art. 77(1) — Clerical 

notification— Correction of 
in name of President. 

Mere correction of a clerical mistake or omission 
in a notification is only a ministerial act, and not an 
executive action of the Government of India, and 
according a corrigendum, which does not effect any 
change in the notification, need not be expressed in 
nrt President. ILR (1959) Madh Pra 

^ ' ^901 M P C 104 r 1961 Jab 

J ^27: AIR lOCl Madh Fr« 
84 (8/) (Pt B) (Pr 8) (DB). 
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Art. 77 (2) -Presidential orders under Art. 359(1) 
— Validity. See Ibid, Art. 359. (1965) 2 Mys L T 
584 : 196P Cr L J 929 : AIR 1966 Mys 207. 

1 ^,®cutive power of Union — Sindri 
l ertilisens and Chemicals, Ltd. - Labour Commis- 

sioner of Bihar -Jurisdiction to certify draft stand- 

ing orders of company. See Industrial Employment 
wSte?® »' ‘9«). S- 2 <w- A IB 
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Art. 84 — Preventive detention does not dis- 
quality a member, and a person against whom an 
order under the Preventive Detention Act has been 
made can be elected as a member of either House of 
the Legislature and if so elected, such an order does 

ARTICLE 98 


Art. 7/ (2) — Order issued in name of Central 
Government and validly authenticated by Joint Secre. 
tai-y for and on behalf of President of India — Order 
could be said to have been made or executed by 

Safety - Preventive Detention 
W65 Puni 270 (Db1“’ ^ ^ 

ARTICLE 79 

—Arts. 79 12 and 194 (3) - Words "other autho- 
nties as referred in Art. 12-Meaning of-House of 

egnslature i^s separate entity not coming under Art. 
6“0 Bom L r"|79! • . 

ARTICLE 80 

—yt. 80-Provisions of Ss. 11, 15 and 17. Andhra 

Madras (Alteration of Boundaries) Act 
Ri 170 “ matters dealt with by Arts. 80, 

81. 170 and 171 of the Constitution — There is no 

repupancy between these sections and any of these 

valid. (1960) 2 

fpr^22)''(M)1^^ ’ 

ARTICLE 81 

rrnTTw^ii (U-Modification of Art. 81 under .Art. 

Kashmir) Order (1954), Para. 5 (c) - Effect - Intro- 
pction of indirect election in place of direct election 
to pats in House of the People from State of Jammu 

m (d)‘ '“im "■ ™ 


11, 15 and 17 oj 
Andhra Pradesh and Madras (Alteration of Bound- 
aries) Act (1959) do not touch matters dealt with 
y Arts. 80, 81, 170 and 171 of the Constitution — 
Ihere IS no repugnancy between these sections and 
anv of thwe articles of the Constitution — They are 

cn ^ 1961 Andh P,a 

50 (54)(PtE) (Pr22) (DB). 

ARTICLE 83 

• . 63 — Bicameral State Legislature — Legis- 

htive Assembly can be dissolved but Legislative 
Council IS not sub/ect to dissolution - Same is the 
position under Art. 83 in regard to the House of the 
People and the Council of States - English law dis- 
tmguished. See Ibid, Art. 172 (2). AIR 1962 S C 694. 

Art. 83 — Government can take steps for cettinc 
^w House of the People elected even before existing 
House is dissolved — New House can start function- 
ing only when existing House is dissolved or when 
KS term comes to an end. See Representation of the 
People Act (1951), S. 73. AIR 1963 All 363. 

ARTICLE 84 

People 

expression 

a} ? iQ?!^ ^^'bcles of Constitution or section of 
Act of 1951 do not mean that election is held bv 
^terei^e to two seats in double-member constituency 

(Ft E)?Prs l8,^W). ^ ^ ‘1326) 


Art. 98— Servants of Parliament— Art 


I* T 1 V* A aixiaiiiciit — OKJit DOI 

applicable— Arts. 308 to 314 not exhaustive regardins 

A TD Reorganisation Act ( 1956), S. 115. 
AIR j 965 Punj 444 (FB). h 


ARTICLE 101 


P^fence of India Rules 
(1962 , R. 30 (4) — Continued detention of members 
01 Parliament and State Legislature, is valid even 
tnough they forfeit seats by continued absence. 




I I. , ---p‘ A ana cne uiaLo 

lature both possess the power to declare a seat of a 

detained person vacant on account of his continued 
absence, when good cause for the same exists, but 
that does not establish the other proposition that 
such a person must not be kept in detention, even if 

r»T w**!S <1965) 69 

[cal)"^ ^ ‘ ^ ^ 3^® ‘®39) (Pt B) (Pr 18) 


, ArL 101— Preventive detention whether a dis- 

1 m 1 "'s^bership. See Ibid, Art. 105. 

AIR 19o2 Cal 632 (SB). 


article 102 

? 192 (1) (a) — 'Office of profit under the 

Government —What constitutes — Person appointed 

Cf Projects. Ltd. or Hindusthan 

Meel Ltd., holds office of profit under the Govern* 
ment> 

For holding an office of profit under the Govern- 

1 'o ^^0 service of Government 

and there need be no relationship of master and 

servant betwren them. The Constitution itself makes 
a distinction between the holder of an office of profit 
under the Government and the holder of a post or 
service under the Government. The Constitution 
has also made a distinction between the holder of an 
ottce ot profit under the Government and the holder 

ot an office of profit under a local or other authority 

subject to the control of Government. The decisive 
test lor determining whether a person holds any 
office ot profit under the Government is the test of 
appointment. The circumstance that the source from 
which the remuneration is paid is not from public 
revenue ^ a neutral factor— not decisive of Ihe ques- 

stress will be laid on one factor or 
^e other will depend on the facts of each case. 
However, where the several elements, the power to 
appoint, the power to dismiss, the power to control 
and give directions as to the manner in which the 
duties of the office are to be performed, and the 
power to determine the question of remuneration are 
all pr^ent in a given case, then it must be held that 
the officer in question holds the office under the 
authority so empowered. 

The Hindustan Steel Ltd. and the Durgapur Pro- 
iects Ltd. are Government Companies. The Com- 
ptroller and Auditor^General of India exercis6s full 
control over the auditors of a Government company. 
The Comptroller and Auditor-General is himself a 
holder of an office of profit under the Government 
of India, being appointed by the President and his 
administrative powers are such as may be prescribed 

by rules made by the President, subject to the provi- 
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sions of the Constitution and of any law made by 
■Parliament. If we look at the matter from the point 
of view of substance rather than of form, an auditor 
as the holder of an office of profit in the two Gov- 
ernment Companies, the Durgapur Projects Ltd. 
and the Hindustan Steel Ltd., is really under the 
Government of India. Thus he holds an office of 
profit under the Government of India within the 
meaning of Art. 102 (1) (a) of the Constitution. As 
such he is disgualified for being.chosen as, and for 
being, member or either House of Parliament. AIR 
1958 Mad 343 ; AIR 1958 S C 52 and A I R 1958 S C 
937, Rel. on. Guru Gobinda Basu v. Sankari Prasad 
Ghosal, (1963) 33 Com Cas 1132 : (1964) 1 S C VV R 
68: (1964) 1 Com L J 87: (1964) 1 S C J 259 : 
<1964) 2 S C A 188 : (1963) Cal L J 156 : A I R 1964 
S C 254 (256, 257, 258, 259, 260) (Prs 7, 12, 14, 15). 

^ Arts* 102 (1) (a) and 58(1) — Office of profit 

under Government of India — Mohatmin (Manager) 
of Madarsa Durgah Khawaja Sahib Akbari under Act 
36 of 1955, does not hold office of profit under 
Government of India — “Office of profit", tests — 
Distinction between Arts. 102 (1) (a) and 58(1) — 
(Durga Khawaja Sahib Act (30 of 1955), Ss. 4, 0)— 
(Words and Phrases — “Office of profit”.) Abdul 
Shakur v. Rikhab Chand, 1958 S C A 279 : (1958) 1 
.\ndh W R (SC) 88 t 1958 S C J 329 : (1958) 1 Mad 
L J (SC) 88 : 1958 S C R 387 : AIR 1958 S C 52 (54, 
55. 56) (Prs 6, 11, 12, 15, 16). 

• “ — Art. 102 (1) (e) — Interpretation of S. IT of Act 
;49 of 1951) — Applicability of Representation of the 
People Act (1951), S. 7 (d) — What would be a dis- 
qualification for a candidate being chosen to either 
liouse would bo a disqualification to be cliosen to the 
State legislature. See Government of Part C States 
Act (49 ol 1951). S. 17. AIR 1954 S C 587. 

Art. 102 — One seat to be filled contested by two 

candidates— Election of successful candidate declared 
void on ground that he was liolding an office of 
profit under Government and theretore he was 
disqualified lo be elected — Notification under S. 149 
of Representation of the People Act (1951) issued 
for fresh bye- election — Petition under Art. 226 by 
unsuccessful candidate for directing Returning Officer 
to cancel notification and to declare petitioner elect- 
ed is incompetent and misconceived — High Court 
cannot entertain it. See Ibid, Art. 329 (b). (*64) 
68 Cal W N 270. 

Art. 102 — Office of profit — Firm appointed as 

auditors of Life Insurance (Corporation of India, 
Durgapur Projects, Ltd. and Hindustan Steel, Ltd. 
Partner of such firm whether holds offices of profit. 
(’63) 67 Cal W N 558. 

Arts. 102 and 133 (1) (a)— Office of profit— Firm 

appointed as auditors of Life Insurance Corporation 
of India, Durgapur Projects Ltd, and Hindustan 
Steel Ltd. — Partner of such firm whether holds 
offices of profit is a question of general public im- 
portance. See Ibid, Art. 133 ( 1) (a). AIR 1063 Cal 364. 

Art. 102 — Government Servants’ Conduct Buies, 

1920, Rule 23 — Person holding post in Pro/incial 
Government — Not ineligible for election to the 
Union Board, under the Bengal Village Self-Govern- 
ment Act. See Government Servants’ Conduct Rules 
(1926). R. 23. AIR 1955 Cal 382 (DB). 

> ™ Art- 102 — Preventive detention whether a dis- 
qualification for membership. See Ibid, Art. 105. AIR 
1952 Cal 632 (SB). 

Art. 102 (1) (a) — Office of profit — Requirement 

— Shareholder in a company transporting postal 
•articles and mail bags, not a person holding office of 
profit under the Government. 1963 M P L J 614 : 
1983 Jab L J 747 : AIR 1963 Madh Pra 316 (321) 
<Pt C) (Pr 13) (DB). 


—Art. 102 (1) (a)— “Office of profit under Govern- 
ment"— What is — Person holding permit to ply bui 
— Not holder of office under Cevernment* 

In order to bring the case under Art. 102 (1) (a) the 
^element of profit* is not enough by itself. It must 
first be proved that what was held was an ‘office*. A 
person who holds a permit to ply a bus, can by no 
njeans be said 'to be the holder of an ‘office* under the 
Government. A bus permit is issued by the Trans- 
port Authority which is a statutory body consisting 
of both official and non-official members appointed 
under the Motor Vehicles Act. AIR 1958 SC 52, 
Rel. on. Further, the essential requirement is that 
the candidate himself must hold the “office**. The 
“office** cannot be held in benami, A permit for 
plying a bus can be held in benami. AIR 1903 Madh 
Pra 316, Rel. on. AIR 1904 Pat 543 (547, 548) (Pt C) 
(Pr2l) (DB). 

Arts. 102 (1) and 58— Office of profit — Office of 

Oath Commissioner in Rajasthan S^ate is office of 
profit — Elections — Representation of the People Act 
(1951), S. 9 — Interpretation of word 'Government* in 
Art. 102. I L R (1958) 8 Raj 875 : (1959-60) 15 Ele 
L R 55 : 1959 Raj L W 337 t AIR 1959 Raj 227 (229, 
230) (Pt B) (Prs 8. 10. 12. 13, 14. 16) (DB). 


ARTICLE 105 

• Arts. 105 and 194. 19 — .Article 194 not subject 

to Art. 19— Provisions of Art. 105 (3) and Art. 194 (3) 
are constitutional !aw.<: and not ordinary laws made 
by Parliament or the State Legislatures — They are 
as supreme as the provisions of Part III— .A I R 1952 
Madh B 31, Overruled; A I R 1954 S C 630. Not foil. 
(Per majority, Subbarao J., C^ontra). See Ibid, Art. 194. 
A I R 1959 S C 395. 

Art. 105 — Rights and privileges of Houses of 

Parliament and Houses of State Legislature— Speaker’s 
right to take notice of contempt and commit. See 
Ibid, Art. 194. A I R 1958 Assam 160 (DB). 


Art. 105 (3), 19 < (3) — .Members of Parliament 
and State Legislature cannot claim privilege from 
detention under Defence of India Rules (1962) 
R. 30 (4). 

The contention that the members of the Parliament 
and of the State Legislature were privileged from be- 
ing imprisoned or restrained except upon a criminal 
charge, without the order of the House concerned is 
not tenable. The privilege claimed by the members is 
an imaginary privilege and does not in fact exist 
either in England or in this country. :A I R 1952 CaI 
632 (SB), Rel. on. (1965) 69 Cal W N 913 i 1966 Cri 
L J 826 (829, 830) (Pt C) (Prs 19, 20) (Cal). 


• ’Arts. 105. 21. 22, 84. 101. 102 and 226-Meoi 

bers of State Legislature— Immunity from arrest fox 
preventive detention — Represeulatioo of the Peonlo 
Act (1951), Ss. 5 to 8. 


Under the existing law persons returned as mem- 
bers of a State Legislative Assembly or the (Council 
of Stales cannot claim immunity from arre.st for pre- 
ventive detention and therefore, they can be detained 
under the provisions of the Preventive Detention Act 
whilst their membership of the Assembly or the 
Council of States continues. 

A claim by a member o£ either house of State 
Legislature of freedom from arrest during his mem. 
bership is a claim to piivilege or immunity and, 
therefore, is governed by Art. 105 of the Constitution 


L nder Art. 105 (.3) the powers, privileges and im- 
munities of members may be defined Iw Parliament 
and u- til they are ,so defined they shall be similar to 

‘the nishP^aVlia^e^t."'^ 
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A perusal of the provisious of Arts. 84 and 102 of 
the Consmution of India and the relevant provisions 

D 1 4 Representation of the 

People Act, 19ol, which deal with qualifications and 
disqualihcahons of members of either house of the 
htate Legislature will make it clear that preventive 
detention does not disqualify a member and a person 
agaii st whom an order under the Preventive Deten. 
tion Act h is been made can be elected as a member of 
either House of the Legislature and if so elected, 
such an order does not disqualify liim from member- 
ship. Further, if the order was made during his 
membership such would not disqualify him. 

Under Arts, 21 and 22 of the Constitution of India. 
It a person, whoever he may be, has been convicted 

^rial in accordance 
with the prjcedure laid down by law, or if a person. 

whoever he may be. has been detained by an order 

made under some valid law, the procedure of that 

law being properly followed, such conviction or 

detention is va id. Articles 21 and 22 do not exempt 

members of either House of a Legislature, and apply 

The various articles of the Constitution must be 
construed as a whole and effect, if possible, must be 

ba impossible to hold 
that Arts. 21 and 22 of the Constitution do not apply 

to members of the Lcgisla!ure who have been con- 
^cted and sentenced to shorter terms of imprison- 
ment and to persons detained under valid orders 
made under the Prevertive Detention Act. 

Constitution of India deals with the qualifi. 
cations for membership and disqualifications for 
membership in Arts. 84 and 102 and it deals with 
me privileges and immunities of members in Art. 105 
The makers of onr Conititution therefore drew a 

between the qualifications and dis- 
qualifications of members and their privileses and 

Representati m of the People Acts 
of 19o0 and 19ol merely deal with the qualifications 
and disqualifications of members. They do no? pur 

members The Acts in question have been passed 
under powers given in Arts. 84 and 102 of the Con- 
stitution. The Constitution envisages express legis. 
lation on these questions of privileges and immunifics 
and mere legislation on qualifications and disqualifi- 

touch the question. Parliament has 

mem- 
what should 

be the qualifications of a member and what will dis. 

qualify him. If he is not disqualified he will con- 
tinueasa member with such privileges and immuni- 

JIT.Ja legislation has yet been 

passed affecting such powers and immunities, the 
rights, privileges and immunities of members of 
either House of the Legislature are those of members 
of Parliament of the United Kingdom. Disqualifica- 
tion is a very different matter from any particular 
immunity claimed by m;mber.f. If a member is not 
disqualified he remains a member. Whether as such 
member he can claim any particular immunity must 
depend upon express I aw relating to such immunities. 

•At the present time in England the privilege of 

rreedom from arrest is limited to civil causes and has 

not been allowed to interfere with the administration 
of criminal justice. 

Preventive detention partakes more of a criminal 
than of a civil character. The Preventive Detention 
Act only allows persons to be detained who are 

dangerous or are likely to be dangerous to the State. 

It IS difficult to contend that an order of preventive 
detention is of a civil character. They are orders 
made when persons are suspected of serious criminal 
activities directed at the welfare of the State and of 
the community. It is true that such orders are made 
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w^hen criminal charges possibly could not be establl- 

Shed, but the basis of the orders are a suspicion of 

nefarious and criminal or treasonable activities. 

It srems to follow, therefore, that the English Par. 

Lament claims no privileges for its members against 

preventive detention or against executive order made 

under legislative authority. If no such privilege 

fM? Of « claimed in the United Kingdom then it 

follows that no such privilege exists at the present 
moment in India. 

Under Art. 101 (4) of the Constitution the absence 
ot a memDer for sixty days without permission of the 

House does not automatically lead to vacation of the 

seat. 1 he House in such a case may declare the seat 
vacant. But it may not and it is impossible to believe 
that a House of Parliament would declare a seat 
vacant by reason of absence where the cause of 

^®^®ntion,cr imprisonment, unless 
the House thought that the conduct of the person 
concermd was such as really to make him unfit to be 
a mernber of the House. Though there is no such 
provision in England it cannot be overlooked that 
House of Commons in England may expel a per- 
son for reasons which do not disqualify him, and 
declaring a seat vacant under Art. 101 (4) of the 
^constitution is action very similar to expulsion, and 

actiOi under that clause may never be taken 

rl so,' the existence of 

ir. T not really make the position 

finghnd ^ diffeient from that obtaining in 

Even assuming that privilege could be claimed 
because it was recognised in England, such could 
thJ " claimed within a period of forty days from 

^e sumrrioning of Parliament In England, the im- 

existed for forty days before the 
i Parliament and for forly days after proro- 
gation. Hence where the Assemblj of a State has not 

and there is no knowing when it 
cunU / ^^/^nmned it would he premature to claim 
Woef R Majumdar v. State of 

^2 * ’vxJ M - ^ J ' ILR (1954) 1 Cal 

(SB). 

-—Arts. 105, 122. 194 and 212— Officers and mem- 

O': Legislature-Court's power to 
interfere with their legislative functions. 

A Speaker of Parliament or Legislature or a Chair* 

\ f Sahha are officers within the mean* 

?k ^^biisteis of the Government 

w ether of the Centre or of States are also members 
spectively of Parliament or Legislature; as such the 
ourts cannot interfere with them in the part they 
play in the proceedings or business of the Assemblies 
nor can they interfere with their privileges, as the 
rights ot any of them to introduce any Bill in their 
respective assemblies are rights and privileges of these 
mernbers whether as members or as Ministers. There 

!k ^*8ht in the Legislatures to conduct 

their aitairs withoutany interference from any outside 

(195G) Hyd G48 : AIU 1956 Hyd 186 
(189) (PI C) (Pr 12) (DB). 

ARTICLE 107 

• Arts. 107, 174 (2) (a) and (b), 196 — 'Dissolu- 
tion and ^Prorogation- of Legislature — Effect of: 
under English Constitution, on pending business, dis- 
cussed. Purusholham Nambudiri v. State of Kerala, 

40 Mys L J 193 t 1962 Supp (i) SCR 753 : (1962) 1 
SC ( 477 I (1962) 1 Mad L J ( > C) 180 : (1962) 1 
Andh W R (SC) 180: (1962) 1 SC A 681* 1962 
Ker L J (SC) 1:(1962) 1 Ker L R 1 : 1962 Kcr L J 86; 

AIR 1962 S C 694 (698. 699. 700. 701) (Pt A) (Prs 4, 

Oi 1 1)f 
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CONSTITUTION OF INDIA (1950), Art. 110 


ARTICLE 110 

• ""Art. 110(2) — Money bill, meaning of. See 
Municipalities— Calcutta Municipal Act (33 of 1951)i 
S, 548. AIR 1965 S C 1107. 

• —Art. 110 (a)*— Distinction between tax and fee. 
See Ibid. Art. 27. AIR 1954 S C 588. 

• Art. 110 (a)— Tax— Indicia of. See Ibid, Art. 27. 

AIR 1954 S C 282. 


ARTICLE 120 

Art. 120— Rule promulgated in Hindi — English 

translation not given — Validity, See Ibid, Art, 348, 
AIR 1957 Madh B 26 (DB). 

ARTICLE 121 

“^Arl. 121 — Matter exclusively in Speaker's juris- 
diction — Correct etiquette for Courts. See Ibid, 
Art. 194 (3). AIR 1954 All 319 ^DB). 


• —"Art. 110 (a)— Distinction between tax and fee. 

See Ibid, Art. 27. AIR 1954 S C 282. 

• Art. 110 — Licence fee under Ss. 298(2) and 294 

on owners and drivers of rickshaws— Nature of— Im- 
position is not tax but fee, involving element of quid 
pro quo - Proof of service renaered— Mode of — 
Annexure filed with written statement not admissible 
— Major portion of fee collected spent in discharge of 
statutory duties — Fee fixed held disproportionate to 
service rendered and was ultra vires. See Municipa- 
lities — U. P. Municipalities Act (2 of 1916), S. 294. 
AIR 1962 All 277 (FB). 

—Arts. 110 (2), 190 (2), 245, 265 and 277, Sch. 7. 
List 2, Item 5— Dele-^ated legislation— Taxation laws 
—Delegation to municipal corporation of powers to 
fix rate of tax— \'alidity (Municipalities — Calcutta 
Municipal Act (33 of 1951), S. 229 — Constitutional 
validity). 

Per Das Gupta, C. J. — There is nothing in principle 
or authority that would permit delegation of the 
question to a subordinate body as to how the rate of 
tax should be determined. The legislation in S. 229, 
Calcutta Municipal Act, in so far as it leaves the 
deterniination of the rate of what it calls a license fee 
but is in reality a tax t(» the Corporation with the 
approval of the State Government is beyond the limits 
of permissible delegation and so invalid. 

Per Bachawat, J., Contra —The delegation made by 
S. 229 of the Calcutta Municipal Act, 1951, to the 
Corporation of Calcutta of the power to fix the rales 
of tax for dilferent classes of advertisements is valid. 
Such a delegation of power to municipal corporation 
is constitutionally permissible. The provisions of the 
State List, item 5, Art. Ill) (1), Art. 199 (x) and 
Art. 277 of the Constitution suificiently indicate that 
the delegation to a municipality or other local autho. 
rity of the power to impose and levy a tax enumerated 
in the State List is permitted by the Constitution. 
Section 229 empowers the Corporation of Calcutta to 
prescribe the rate of taxation by rules with the ap- 
proval of the State Government. Such a delegation is 
permissible in law. Section 229 is not invalid on the 
ground that it delegates legislative functions beyond 
the permissible limits of delegation. 

Per Das Gupta, C. J. and Bachawat, J.— The power 
to select cases for exemptions which have been leit to 
the Corporation under S. 229 is permissible. \IH 
1959 Cal 704 (708, 709. 714) (Pt A) (Prs 17, 20, 57, 
58. 59) (DB). 

article 118 

Art. 118 — Parliamentary practice — Laying of 

document before Parliament —Advantage of. 

The first step in parliamentary control is the re- 
quirement that the document be laid before Parlia- 
ment. The advantage of such a procedure is that 
members of both Houses have, of course, such chances 
as parliamentary ai rangements alford of pressing for 
the repeal of an enactment under which obnoxious 

rules and orders are made or of revoking those rules 

and orders by statute. I L R (1959) 9 Raj 740 j 1951) 
Raj L W 702 I AIR 1959 Raj 206 (212, 213) (Pt E) 
(Pr 17) (DB). 


ARTICLE 122 

• "^Art. 122 (as amended by fifth Amendment Act 
(1955) Validity of any proceedings in Parliament 
shall not be called in question on ground ol irregula- 
rity of procedure— Art. 3 cannot be interpreted so as 
to nullify efiect of Art. 122. See Ibid, Art. 3, Proviso. 
AIR i960 S C 51. 

-Art. 122 — Officers and members of Parliament or 
Legislature— Couj t cannot interfere with their legisla- 
tive functions. See Ibid, Art. 105. AIR 1956 Hyd 18G 
(DB). 

ARTICLE 123 


Art. 123 — Satisfaction of President is not justici- 
able Delegation of power to Central Government 
for taking action, is not illegal -Essential Services 
Maintenance Ordinance (1900/. S. 3 (1). 

The satisfaction of the President regarding the exis- 
tence of circumstances that render it necessary for 
him to take immediate action is a subjective matter, 
which cannot be probed or ques:ioned in a Court of 
law; and the precise nature oi the action that he may 
decide to take in such ciicumstances is also lejt to his 
discretion and cannot be challenged. Where the im- 
mediate action which the President deemed necessary 
was not to ban the general strike himself but to arno 
the Central Government with the necessary powers to 
issue such a ban, the immeliate action of this kind is 
not within the scope of Art. 123. 1961 All L I 837 : 
1961 All W R (HO 724 : 1961 AI' Cr R 413 : 1962 
(1) Cr L J 629 (630. 631) (Pt A) (Pr 7). 

— Art. 123- Scope — Arts. 245, 246 and 248. See 
Administration of Evacuee Property iChief Commis^ 
sioners Provinces) Ordinance (12 of 1949). AIR 1957 
All 561 (DB). 

Art. 123-Satufaction of Covernor-Must be his 

own satisfaction. Sec Ibid, Art. 213. AIR 1956 All 
557. 


Art. 123— Governor’s satisfaction— Proof of exis- 
tence as fact — Powers of C>)urt. See Ibid, Art. 213 
AIR 1956 All 557 (DB). 


Art. 123 — Existence of satisfaction when House 

IS in session— Effect. See Jbid, Art. 213. AIR 1956 All 
557 (DB). 

- — Art. 123 — Proroguing of council — Powers of 
Governor-Very short interval between proroguing of 
council and promulgation of Ordinance— Effect on 

of U. P. Ord. No. 9 

of 19 d 6. bee Ibid. Art. 213 AIR 1956 All 557 (DB). 

(a)— “Shall be laid before the Parlia- 
ment — Meaning of — See Madras Motor Vehicles 
Rules (1940), R. 134.\. AIR 1956 Aiidh Pru 129. 


^ servants - Ordinance 
issued under Ar . 123 relating to conditions of service 

and Services Rules framed under Proviso to Art 309 

aff^ting fundamental rights- Validity is justiciable 

Under Art. 2-6 Art. 310, no bar. See Ibid, Art 13 
AIR 1962 Bom 53. ’ 


—Art. 123 - PromulKaUoD of Ordinance under - 
Conditions to be ,ul died- Essential Services Main, 
tenance Ordinance (1960)-Coiistitutionality 
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Article 123 (1) empowers the President to promuU 

conditions are ful61ied : 
j Parlian>‘ nt are not in session, 
and (n) the President is satisfied that circumstances 
exist which render it necessary for him to take im- 
mediate action. On the terms of the Preamble of the 
hssential Services Maintenance Ordinance, 1960, pro- 
mulgated by the President, it is clear that both these 
conditions were satisfied at the time of the promulga- 
Mon of the Ordinance. Observations of Meredith, 
C. J . in AIR 1950 Pat 332 to the contrary, Diss. from 
L R 774 1 (1963) 2 Lab L J 264 : 1961 Nag 

2! FIR 441: AIR 1962 Bom 
53 (63, 64) (Pt B) (Pr 37) (DB). 

Art, 123 Art. 123 is not intended to circumscribe 
power.s of President which otherwise he may possess 
under Constitution by restricting the exercise of them 
to mode mentioned in Art. 123— 'Laws in force —En- 
trustment of power under Art. 258 (^1)— Nature of— 
Whether executive in nature. See Bomoay Reorganiza- 
tion Act (11 of 1900), S. 87. AIR 1963 Guj 80 (DB). 

““Art. 123 Ordinance passed under Government 
of India Act, Sch. 9, Cl. 72— Procedure. 

When once an ordinance is passed under Cl. 72 of 
bch. 9 of the Government of India Act, 1935, it should 
be regarded as law enacted by a Legislature. It is 
<litticult to see why it should be subjected to the pro- 
cedure relating to Ordinances prescribed under 
Art. 123 of the present Constitution. 1956 Mad W N 

333 (334) 

( Pt B) (Pr SI- 

ARTICLE 124 


Art. 124 (4) Judicial Commissioner whether can 

3'*®lfr3tor without President’s permission — 

High Court Judges do not suffer from any disquali- 

ncation , except barring those cases where they might 

be liable to rernoval under Art. 218 read with Art. 124 

Commissioners' Courts (Declaration as 

('950). S. e (a). See Ibid, Art. 217. 
AIR 1958 Manipur 38* 


— Arts. 124 (3). Expl., 214 (2) and 366 (14)-Rela- 
tive scope - High Court as defined in Expl. 3 to 

Art. 124 (3), if in conflict with Arts. 214 (2) and 
366 (14). 

The general definition of the term "High Court" in 
Art. 366 (14) of the Constitution incorporates Art. 214 
(2) which relates only to the position as regards the 
Constitution of India and the Provincial High Courts 
The definition in Art, 124 (3), Explanation, is a special 
definition of the term and does not conflict with the 
definitions in Arts. 214 (2) and 366 (14). 1952 Cri L J 

540 iILR 29 Pat 904 : AIR 1951 Pat 305 (307) 
(Pr 10). ' ^ 


—Art. 124— “Misbehaviour"— Meaning. See Public 
Servants (Inquiries) Act (1850). S. 2. (’61) 63 Punj L R 

780* 

ARTICLE 129 


•“^"Arls. 129, 194 (3) and 215— Contempt of Court 
«nd Legislature — Power to punish for contempt to 
be exercised cautiously. 

A Court should never forget that the power to 
punish for contempt large as it is. must always be 

wisely and with circumspection. 
Frequent or indiscriminate use of this power in anger 
or irritation would not help to sustain the dignity or 
status of the Court, but may sometimes affect it ad- 
versely. VVise Judges never forget that the best way 
to sustain the dignity and status of their office is to 
dwerve respect from the public at large by the quality 
of their judgments, the fearlessness, fairness and ob- 
^ctivity of their approach, and by the restraint, 
and decorum which they observe in their 
fudicial conduct. What is true of the judicature is 


equally true of the Legislatures. In the Matter of 
under Art. 143 of the Constitution of India. (1965) 1 
S C J 847 : (1965) 1 S C A 447 ; AIR 1965 S C 741 
(791) (Pt O) (Pr 142). 


Arts. 129, 215 — Contempt of Court — What 

constitutes —Breach of undertaking— (Contemot of 

Courts Act (1952), S. 5). ^ 


The petitioner had made a petition to the Supreme 
Court in respect of a consignment of gooas for 
carriage by sea. This petition had come before the 
Supreme Court for hearing on 24th March 1955. The 
Solicitor- General of India made a statement to the 
Court indicating that the goods which had been con- 
nscated by the Customs Authorities would not be 
sold or otherwise dealt with for a month from the 
date of the communication to the petitioner of the 
hnal order that the Central Government might pass in 
the revisional petition preferred by him beiorethem. 


Held, that the assumption that the Suoreme Court's 
order required that his revisional petition should be 
disposed of by the Central Government within a 
month, was entirely unwarranted. The period of one 
month which was mentioned in the order was the 
period granted to the petitioner to move the Supreme 
Court for special leave after the decision of his revi- 
sion petition by the Central Government was com- 
municated to him. If no undertaking was given as 
assumed by the petitioner no contempt could arise 
on the ground that the undertaking bad not been 
complied with. Bhatnagars and Co. v. Union of 
India, (1957) S C J 546: 1957 SC A 810:1957 

SC R 700: AIR 1957 S C 478 (481. 482) (Pt F) 
(Pr 5). 


, Arts. 129 and 215 — Contempt — Interference 
with course of administration of justice — Punishment. 

,1^ to constitute contempt it is not necessary 
* • u should in fact be an actual interference 

with the course of administration of justice but it is 
enough if the offending publication is likely or if it 
tends in any way to interfere with the proper adminis- 
tration of law. The summary jurisdiction exercised 
by superior Courts in punishing contempt of their 
authority exists for the purpose of preventing inter- 
ference with the course of justice and for maintaining 
^^fhority of law as is administered in the Court 
and thereby affording protection to public interest in 
the purity of the administration of justice. This is 
certainly an extraordinary power which must be 
sparingly exercised but where the public interest 
demands it the Court will not shrink from exercising 
it and imposing punishment even by way of impri- 
sonment, in cases where a mere fine may not be 
adequate, 

A party to a pending appeal in the Supreme C^urt 
in which the State of Uttar Pradesh was the respon- 
dent distributed in the Court premises a printed 
leaflet which contained the following paragraph : 

"The public has full and firm faith in the Supreme 
Court but sources that are in the know say that the 
Government acts with partiality in the matter of 
appointment of those Hon'ble Judges as Ambassadors, 
Governors, High Commissioners, etc., who give judg- 
ments against Government but this has so far not 
made any difference in the firmness and justice of the 
Hon'ble Judges." 

Held, (1) that the object of writing this paragraph 
and particularly of publishing it at the time it was 
actually done was quite clearly to affect the minds of 
the Judges and to deflect them from the strict per- 
formance of their duties. The offending passage and 
the time and place of its publication certainly tended 
to hinder or obstruct the due administration of justice 
and was a contempt of Court. 
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(2) that even if the passage about the Judges was 
not in the leaflet the rest would still amount to a 
serious contempt of Court. There v as in it a strong 
denunciation of the State of Uttar Pradesh, a party to 
the appeal and the petitions, regarding the very 
matters then under the consideration of the Court. 
It was not fair comment on the proceedings but an 
attempt to prejudice the Court against the State and 
to stir up public feeling on the very question then 
pending for decision. The manner in which the 
leaflets were distributed, the language used in them 
and the timing of their publication could only have 
had one obj'ect namely, to try and influence the Judges 
in favour of the petitioner and the others who were 
in the same position as himself. This again was a 
clear contempt of the Court 

(3) that in all the circumstances of this case it was a 
fit case where the power of the Court should be exer- 
cised and that it was tecessary to impose the punish- 
ment of imprisonment. Hiralal Dixit v. State of U. P., 
(1954) 2 Mad L J 720 j 1954 S C J 846 : 1954 S C .\ 
1263 : 1955 All W R 1 : 68 Mad L W 3 : 1955 SCR 
677 : A I R 1954 S C 743 (746, 747) (Prs 5, 6, 7. 18). 

• Art. 129— Contempt of Supreme Court— (Con- 

tempt of Courts Act, S. 1). 

Where a newspaper article while criticising a 
Supreme Court decision not merely preached to the 
Courts 01 law the sermon of divine detachment irom 
extraneous considerations such as politics and policies 
but also proceeded to attribute improper motives to 
the Judges, it was held that the article not only trans- 
gressed the limits of fair and bona fide criticism but 
had a clear tendency toaflect the dignity and prestige 
of the Court and therefore amounted to gross con- 
tempt of Court. Aswini Kumar v. Arabinda Bose, 
1953 Mad W N 171 : 1953 S C J 38 : 1953 Cri L J 
519 ! 1933 SCR 215 t 1953 All W R (Sup) 25 : 
(1953) 1 Mad L J 211 : 1953 S C A 188 : 55 Bom L R 
278 » A I R 1953 S C 75 (76) (Pr 2). 

Art. 129 — M’rit petition by X for restraining pres- 
cribed authority under U. P. Act (34 of 1958) from 
demolishing certain constructions made by X ^vithout 
permission — X giving undertaking to Court that he 
would make no further constructions and in view of 
undertaking interim order passed by Court restraiaing 
prescribed authority from demolishing constructions 
already made by X — Held, that X had committed 
breach of solemn undertaking by making additional 
constructions and was guilty of contempt of Court — 
Held further, that constructions were not made under 
bona fide belief that they were not constructions 
within meaning of undertaking — Even if they were 
made under bona fide belief, that might be relevant 
only in determining sentence. See Contempt of Courts 
Act (1952), S. 3. 1964 All W R (H C) 504. 

Art. 129— Magistrate passing order of attachment 

of suit property along with preliminary order under 

S. 145, Criminal P. C. — Revision against both orders 
— Additional District Magistrate (Judicial) and Addi- 
tional District Magistrate (Executive) staying further 
proceedings till pendency of revision application — 
Order of attachment reaching police for execution 
before stay order could reach Magistrate — Police 
referring Magistrate on being confronted with dilfi- 
culty of having warrant of attachment for execution 
and stay order of A. D. M (J.) both bearing same 
date — Magistiate considering reference as unwarranted 
and foolish, directing police to e.xecute orders passed 
by his Court— On execution of orders proceedings for 
contempt — Held, — Proceedings could not be taken 
against police as he was complying with orders of 
Magistrate — Magistrate, however, acted improperly 
■when he took perverse view of police report and 
made unwarranted remarks against police — Though 
conduct of Magistrate in not interpreting stay order 
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in its true spirit deserved censor, contempt pro- 
ceedings could not be taken against him, all the more, 
when any harm done to applicant could be set at 
right. See Contempt of Ck)urts Act (1952), S. 3. 1964 

AH W R (H C) 450. 

ARTICLE 131 

® T^*^*'* proviso — Accessions and their accept- 

ance by Dominion of India— Nature of the act— Dis- 
putes arising out of— Jurisdiction of Courts in India to 
enquire into or settle the dispute. See Ibid, Art. 303. 
A I R 1954 S C 447. 

[Overruled on another point in A I R 1964 S C 
1043.] 


® — Suit by one State against Union 

ot India Can only lie in the Supreme Court. Kerala 
State V. General Alanager, Southern Railway, Madras, 
1965 Ker L J 627 : (1965) 1 Ker L R 449 : I L R 
(1905)2 Ker 112 i 1965 Ker L J 671 : A I R 1965 
Ker 277 (280) (Pt B) (Pr 9) (FB). 


Art. 131 (a) — Suit for damages for shortage in 
goods carried by railway filed by State — Suit is not 
barred by Art. 131 of Constitution. 1963 MPLI 
(Notes) 142. 


ARTICLE 132 
SYNOPSIS 

(Constitution of India. Art. 132.) 

1. Scope. 

2. “Judgment, decree or final order.” 

3. “Final order.” 

4. High Court. 

5. Appeal from single Judge of High Court. 

6. “In a civil, criminal or other proceeding.” 

See also Ibid, Art. 133. 

7. Substantial question of law. 

(a) Illustrative cases* 

8. “As to the interpretation of this Constitution.” 

(a) Oi»estions raising interpretation of the 

Constitution. 

(b) Qi^estions not involving interpretation of 

the Constitution* 

9. Special leave. 

10. Scope of appeal before Supreme Court* 

11. Form of certificate. 

12. Stage at which certificate can be granted* 

13. Cancellation of certificate. 

14. Effect of grant of certificate. 

15. Order refusing certificate— Appeal. 

16. procedure. 

17. Limitation. 


1. Scope. 

Art. 132 — Scope of — Right conferred by this 
article and Art. 134. See Ibid, .Art. 134. AIR 1954 
Ajmer 18 (1). 


Art. 132 (1) — Scope — Power of High Court to 

grant bail to, or suspend execution of sentence of 
convicted person who has been granted certificate 
under Art 134 (1) (c) or Art. 132 (1). See Criminal 
P. C. (1898), S. 420 (2.B). 1958 Cr L J 1107 AIR 

Arts. 132 (1) and 133 (1) and (2)-Scope of 


enquiry 


Per A. P. Srivastava, J. -A certificate under Art 133 
entitles the applicant to raise in his appeal all ques 
tions including questions relating to the interpretation 

of the Constitution which he may like to raise. It is, 
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therefore, not necessary to grant to him a certificate 
under Art. 132 also. ILR (19.=>8) 1 All 318: AIB 1958 
All 621 (633) (Pt D) (Pr 66) (DB). 

ArtSi 132. 133 and 134 — Power to Slav execution 
or operation of order passed by High Court. 

Per Desai J. — Arts. 132, 133 acd 134 simply confer 

jurisdiction upon a Hi^h Court to issue a certiScate, 

The power to stay e.’^ecution or operation of a decree 

or order passed by it because an appeal from it is 

contemplated or has been filed cannot be said to be a 

power incidental to the power of granting a certificate 

and cannot be assumed to be included in it, 1957 All 

W R tH C) 268 : A I R 1957 All 505 (519) (Pt O) 
(Pr24)(DB). ' / V V/ 

Arts. 132 and 133— Civil P. C. (1908), Ss. 109 

and 110 and O. 45, R. 3 — Power ot High Court to 
issue certificate of fitness in case of appeal to 
Supreme Court — Respective scopes of provisions. 

The proviMt i.s ot Ss. 109 and 110, Civil P. C., must 
be ai d are e-pressed to be, subject to the constitu- 
tional rights. 1 herefore, the person cannot be denied 
his constitutional rights merely on the ground that 
the circumstances in which he claims the rights are 
not governed by the provisions of Ss. 109 and 110. 

These two Articles 132 and 133 grant a right of 
appeal in certain circumstances and the provisions in 
the Civil P C are expressed to deal with only some 
of them. J herefore the provisions in the Code cannot 
he said to be at variance with those of the Constitu- 
tion.^ Hence, merely because Ss. 109 and llQ and 
O. 45, Civil P. C. provide for the granting of a 
certificate in certain circumstances, it cannot be 
argued that the High Court cannot under the provi- 
sions contained in Arts. 132 and 133, Constitution of 
India, grant a certificate in other circumstances, AIR 

1949 PC 239. Dist. AIR 1957 All 28 (32, 33) (Pt A) 
(Pr9)lDB). 

Arts. 132 (1), 134 and 136 (1) — Interpretation of 
—Liberal construction if ‘hould be given -Right of 
appeal in criminal mutters— Intention of legislature. 
See Ibid, Art. 134(1) (c). AIR 1957 Andh Pra 871 
(DB). 

' Arts. 132 (1), 133 (1) & (3) — Scope — Certificate 
under Art. 133 (1) (c) granted — Case also involving 
wrong decision on a substantial question of law as to 
interpretation of Constitution - Whether leave under 
Art. 132 also is necessary. See Ibid, Art. 133 (1) and 
(3). AIR 1953 Assam 101. 

Arts* 132, 133 Distinction between — Decision 
on vital issue -Same can be appealed against under 
Art. 132 but not under Art. 133. 

There is a marked difference in approach between 
the two Articles. Article 132 permits a decision on a 
vital issue to be agitated before the Supreme Court 
even if it is a decision on just an issue, whereas 
Art. 133 does not permit an appeal to betaken, unless 
the order proposed to be appealed from is a complete 
adjudication determining the rights of the parties. 
The absence of an explanation like the one attached 
to Art, 132 is an indication that unless an order 
proposed to be appealed from under Art. 133 
completely disposes of and determines the rights of 
the parties, no appeal was intended to be permitted 
under that article. (1964) 51 ITR 807 : AIR 1963 
Cal 281 (288) (Pt C) (pr 24) (DB). 

■ Art, 132 — Object underlying Article. 

Under Art 132 proceedings which involve a 
substantial question of law as to interpretation of the 
Constitution are placed by the Constitution in a 
special category irrespective of the nature of the 
proceedings in which they arise and an appeal to the 
Supreme Court of the widest amplitude is allowed in 


cases involving such questions. The main object 
underlying the Article is that the final authority of 
interpreting the Constitution must rest with the 
Supreme Court. (1964) 2 Mad L J 289 j (1964) 2 
I T J 287 : 1964-54 I T R 293, 

2. “Judgment, decree or final order”. 

• “~Arts. 132 and 133— Abatement of appeal— 
Preliminary issue in suit ralHog question of vires of 
Act — State impleaded as parly— Certificate of appeal 
to defendant against finding on issue— Death of 
plainfiff-Effect Maintainability of appeal- (Civil 
P. C. (1908), 0.22, R.l). 

While the suit of the plaintiff for a declaration 
was pending, the Bombay Prevention of Ex communi- 
^tion Act (Bombay Act 42 of 1949) came into force. 
The deten lant contended that the Act had ro retros- 
pective operation and that it was unconstitutionaK 
As one of the issues tried as a preliminary issue, 
raised the question of vires of the Act the State of 
Bombay was impleaded as the second defendant The- 
Single Judge of the High Court who tried the 
preliminary issue held that the impugned Act was re- 
trospective in its ooeratian and it was within the 
competence of the Provincial Legislature. Against 
niis finding the defendant preferred an appeal. The 
Court granted a c rtificate to appeal to the, Supreme 
Court under Arts. 132 and 133 of the Constitution of 

During the pendency of the appeal the plain- 
tiff-respondent died. The only parties who were 
before the Supreme Court were the defendant-appel- 
lant and the State of Bombay. 

Held, that (1) as the claim with which the plaintiff 
came lo Court was an action personal to him, on the 
principle actio person ilis moritur cum persona, when 
he died, the suit should abate. As an appeal is only a 
cantinuarion of the suit, there could be no question of 
continuing what did not exist. The appeal could not 
be continueij against the State for seeking decision on 
the validity ot the Act. AIR 1941 F C 10, Distin- 
guished. 

(2) Apart from this, the order appealed against 
was onlv a decision on one of the issues and it did 
not dispose of the suit. There was no judgment, 
decree or final order and therefore the appe^ was 
not maintainable. The fact that the certificate had 
been granted would not alter the position as no 
ceitificate could be granted in respect of an inter- 
locutory finding. Syedna Taber Saifuddian Saheb v. 
State of Bombay. 1958 S C J 403 : (1958) 1 Mad 
LJ(SC) 127 (1958) 1 Andh W R (SC) 127 : 1955 
S C A 431 : 19»8 SCR 1007 AIR 1958 S C 253 (254, 
255)(Prs7. 8. 9). 

Arts. 132 and 133 — Order of High Court on a 

reference under S. 82, Hyderabad Income-tax Act- 
Appeal (Civil H. C. (1908). S. 109))— (Income-tax 
Act (1922), S. 66) — (Hyderabad Income-tax Act 
(1357) Tasli (8 ot 1357F) Ss. 82 and 83). 

When a forum is abolished without any forum 
substituted in its place the vested right perishes, 
Inasm ich as the State Judicial Committee the foiuro 
for appeals has been abolished by virtue of Cl. (4) of 
Art. 374 of the Constitution and having regard to the 
fact that an appeal from a reference under S. 82. 
Hyderabad Income-tax Act being a creature of the 
Statute, the absence of a statutory provision providing 
for the forum of.appeal would notconfera rightof ap- 
peal to the Supreme Court. Ciause(23)of the Adapta- 
tion of Laws Order (iy50) cannot be said to substitute 
the Supreme Court in the place of the State Judicial 
Committee; particularly when an appeal to the State 
Judicial Committee was a prerogative right exercised 
by the Nizam and was subject to his assent, the 
Supreme Court cannot be said to be a corresponding 
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authority to the authority abolished) namely, the 
State Judicial Committee. 

A ‘judgment* on a reference under S. 82, Hyderabad 
Income tax Act is not meant as a ‘judgment . decree 
or 6nal order* within the meaning >f Art 132 or 
Hence an application filed under S 109, Civil P C. 
read with Art. 135 of the Constiiution and S. 83, 
Hyderabad Income-tax Act for leive to appeal the 
Supreme Court must be dismisseJ. AIR 1951 Mad 
590, Diss. from. ILR (1956) H>d 555i(1^56)30 
ITR 726; AIR 1956 Hvd l36 (116, 137, 138. l39) 
(Prs 1.3.4, 5. 6.8)(DB). 

Arts. 132, Expl and 134 (l )— Provisions of Act 

impugned Reference made to Iligb Court ■ 0:der 
thereon - No leave to appeal to Supreme Court. 

Where on certain sections of the Madias Prohibi 
tion Act being impugned as being invilid on one 
ground or the other, the Magistrate makes a reference 
to the High Court, even before any evidence is taken, 
and the High Court decides that none of the provi- 
sions so impugned is void, the order of the High 
Court is not covered by the Explanation to Ait 132. 

In such a case as there is neither a j dgment, fiml 
order nor sentence the petiti mers are not entitled to 
obtai leave un ler Art 134 ei»h r. 195^ Mud W N 
342 (U : AIR 1955 Mad 532 (532, 531) (Prs i. 2. 3) 
(DR) 

• — Art. 132 (1)— Scope of —(Government of India 
Act (1935). S 205 (I) ). 

The language of Article 132 is mitei ia' ly different 
from tha* of sub-s. (() of S. 205, Government of India 
Act, (935. The change in language in \it 132 1) is 
deliberate and that it was intetded by the makers of 
the Constitution to confer aright of appeal fro n a 
judgrnen . decree or final or< er not only in civi and 
criminal proceedings but from a judgment or final 
ordei in other proceedings as well, prov'de a ub'tan 
tial question of law as o the int rpretati >n ol he 
Con>titution was involved The insertion of rho wor is 
“or other proceeiing* has wt lened the range f)f 
decisions which can be the s bj ct of appeil to the 
Supreme Court. Case-law iscussed. 

No narrow iirerpretation should he appli d to the 
inter jretation of the words “ju igment m other pro- 
ceeding" occurring in die Article AIK 19^9 P 0 43, 
Rel n Sriram Gulabdas v Boar 1 of Kevenue, M. 
P., 1953 Nag L J 561 : ILK ( 953i Nag 871 : A I R 
1954 Nag 1 (10. 11) (Pt C) (Pr 53r (FB). 

• — Art. 112 (1) -'ludgment'— Meaning— Decision 
of High ( ’onrt in tele'eocc under S 2 i ( I C- i*. and 
Bera Sales Tax Act. 1947 A peal to S'ipr»-me Court 

— ('iiles Tax — C P and Berar hales Tax Ad (21 of 
1947J, S 23 5)) - (Incoine-tax Act (lS22i S 66 5; 

— (Letters Patent (NagpiirJ, Ci. 29). 

The term ‘judgmeut" is used in Art I 2 (1) in the 
wi'ier sense to incud any decision gven l)y the 
High Court on a question or questions at i->sue be- 
tween the parties to any proceeding p operly before 
the Court which finally determines the ri. his of par- 
ties so far as the 2ourt is c incerneci. In tins sense a 
decision under S. 23 (5) of the C P and B*rar ales 
Tax Act or under S 0 (5) of the Income tax Ac* is 
clearly a “judgment". It inallv d termui -s tne rign s 
of the parties so far as the H gh Court is condmotl 
though the Tribunal may hjve to reopen the assess, 
tnent proceedings and make or order further enquiry 
to give efiect :o th*^ decision of the H'gh Court. 

The decision under S 23 (5) of the C. P. an i Bcrar 
Sah» Tax Act being thus a ' ju Jg nent" in revenue 
proceedings, the applicant is entitled to a certificate 
under Art. 132 (1) of the Constit ition. 

Per Contra. - The jurisdiction exercised by the 
High Court, whether it be under the Income-tax Act 


or the Sales Tax Act, is merely advisory and consulta- 
tive and the opinion given oo the questions mooted 
neither ranks as a “final order" nor even as a ‘judg- 
ment*. The order does not decide the controversies 
but merely gives expression to an opinion for the 
guidance of the referring authority. The opinion, 
though binding on the B^ard of Revenue, is not on 
an "isiue" and is not "sufficient for the final disposal 
of the case". Such decisions did not fall either with- 
in ihe xpression “judgment, decree or final order" 
as used in the Letters Patent of the High Courts or 
in the Constituion Act in force before the present 
Constitution The use of the words “civil, criminal 
or otiier proceeding" does not make Art. 132 wider 
than S. 2u5 or the Government of India Act, 1935. 
The use of the same expression, namely, “judgment, 
decree or final order" once again in Art. 132 clearly 
imports the decisions under S. 205 for the interpreta- 
tion of that phrase. The addition of the words 
“other proceeding" does not enlarge the ambit of the 
section beyond what was included in section 205 of 
the earlier Constitution and it is not open to the 
Courts to depart f oti the view so consistently taken. 

The explanation widens the ambit of Art. 132 be- 
yond ihat o{ S. 205 but the adviso y opinion is not 
generally an order “sulficient" for the final disposal 
oftheca.^e Snram Ciulabdas v. Board of Revenue, 
M. P. ILR (1953) Nag 871 i 1953 Nag LJ 501: 
AIR 1954 Nag 1 (4. 5, 11} (Pt D) (Prs 18, 19, 20. 54, 
55/ (I B). 

3 "final order." 

.Art. 132— “Final Order," meaning of. See Ibid, 

Art. I'i3 AlH 1954 Ajmer 12(2). 

I 

\rts. 132 and 133 — Final order in revision 

by High ^'onrt — Appeal to ’Supreme Court — {Civil 
P. C. (1908). S. 109). 

There is no pfovision in the Civil C. similar to 
that con^aii ed in Art. i32 of the Constitution, iince, 
the Consiituti'M) is supreme the riiiht of appeal con- 
ferre 1 by Ait 133 canuot be aoridgeo or abrogated 
by iny ueaisGture I herecin, the efore, be no d )ubt 
that an • rd r passed in revision by the High Court, 
which is a fin I order in civil proceeding, would be 
the suojed of appeal heb>re the sup erne Court if the 
other couoitions un er Art. iii of the Constitution 
are fulfilled. AIK 19.57 \ii 28 (33, 34) iPt F) (Pr 11) 
(OB). 

— Art. 132-Certain sections of Midras Prohibition 
.Act impugned — Magistrate lefeiring case to High 
C nirf evt-n oelore any evi lence is taken — Decision of 
High Court that i npigned provisions are not void is 
i.ol c wtrtt'l by the Explmition 1955 Mad \V N 
342 I) : AIR 195 Mid 532(532) (Prs 1. 2) (DB). 

— Arts 1.32 and 131 -The explanation to Art. 132, 
stating as to what the expresnon final order’ means, 
ca m >t he apphe f to the provisions of .Art. 133. 1953 
B L I R » 23 ; U R 32 Put 880 i A I K 1954 Pat 241 
(242) (Pt B) (Pr 5) (DB). 

4. High Court. 

Art 132 (1) - Applicability- Bhopal High Court 

— If “High Court" us elii ed in Art. 366 — Appeal 
to Su >reine Court from judgmeuts and orders ^ 
Coinpeteo 'y 

For p irpo^es of ArL 132 (1) of the (Constitution of 
India, the Bhr>pil High Court which owes its exis- 
tence to the charter granted to it by the Ex- Ruler of 
BHopd is not a High Court as defined in Art. 366 of 
the Constitution nor is it a High Court within the 
meaning “f the Rules ot the Supreme Court. The 
mere fact th it the Federal Court Act was applied to 
the Chief Commi-sioaer’s Couit of Btiopal cannot 
coi.fer on it the status of a High Court as defined by 
Art. 360. Hence no judgment or order ot the Bhopal 
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High Court is appealable to the Supreme Court 
AIB 1951 Bhopal 11 (12) (Prs 7. 8. 

5. Appeal from single Judge of High Court. 


f - Order of single 

l ref^using to 61e complaint under 

47p Appeal High Court or Supreme Court See 

Criminal P. C. (1898), S. 470« 1961 (1) Cri L T 317 i 
AIR 1961 S C 181. 1^ J 317 , 

against judgment of 

single Judge of High Court. 

Civil proceeding - Judgment of single Judge of 
High Court— Certificate granted under Art. 132 (1) — 

Appeal to Supreme Courtis competent and Art. 133 ( 3 ) 

is no bar. Election Commission, India v Saka 
Venkata Rao. 1954 Mad W N 427 i 1953 S P T oqq. 
1953) 1 Mad LJ 702 : 66 Mad L VV 379 • 195 Apr 
1144 : AIR 1953 S C 210 (212) (Pt A) (Pr' 5) 

(3)— Single Judge dismissing 
writ petitions following earlier Division Bench deci. 
«on-Earlier Division Bench decision already before 
Supreme Court— Leave to appeal. 

Where a single Judge of a High Court dismisses 
certain writ petitions following an earlier decision of 
the Division Bench of the same High Court leave to 
appeal to the Supreme Court from the decision of 
the Single Judge cannot be granted by virtue of 
cl. (3) of Art. 133 on the ground that they are fit 
cases for appf al to the Supreme Court as is provided 

'"i- and the mere 

tact that there hss been an order of Division Bench 

granting leave to appeal under .■Vrt. 133 will not 

entitle the applicants ipso facto to an order in their 

no bar for granting a certificate 
Judge ® decision of the single 

Broad propositions of law governing discnmina. 
tion prohibited by or equally adumbrated in Art. 14 

^^^sidering the consti. 
tutionality of a statute or of its provisions AIR 1951 

Mad 969 (FB) and AIR 1951 Cal 424 and AIR I 9 I 3 

63D^(^Prs^3^ ‘ 5^6 7^^^ 

;-Art. 132— Applicability— Decision of one Judee 
fitting singly— Appeal, * 

On questions covered by Art. 132, an appeal lies 
directly to the Supreme Court from the decision of 
even one learned Judge sitting singly, if he gives the 
necessary certificate. 61 Cal W N 600 : AIR 1957 
Cal 528 (529) (Pt B) (Pr 2) (DB). 

6. “In a civil, criminal or other proceedinc.” 

See also Ibid, Art. 133. 

• Art. 132 (1) — Proceeding for recovery of tai 

and proceeding claiming relief against action of 
revenue authorities — Nature of — Whether amounts 
to “civil proceeding’* or “other proceeding’* men- 
tioned iQ Article. See Ibid, Art. 133 (1) (c). AIR 1965 
S C 1818. 


Art. 132 — “Other proceedings” — Meaning of— 

—‘■Other proceedings” in Art. 132 does not recognise 
third category apart from civil or criminal. See Ibid. 
Art. 133. AIR 1965 All 106 (DB). 

Arts. 132* l33f 134, 135 and 136 — Order in 
proceeding that is neither civil nor criminal — 
Appeal to Supreme Court when lies. 

Per Desai J. — In civil and criminal proceedings a 
party has a right of appeal to the Supreme Court if 
he has obtained a certain certificate: but no party in 
any other proceeding has a right of appeal to the 
Supreme Court except when a question of law as to 


the interpretation of the Constitution is involved 

criminal desires to appeal, even though the proceed- 
ing does not involve a question of law as to the 
interpretation of the Constitution, he can do so only 

iftc? special leave from the Supreme Court^ 

.",11.^?, roS."’ ” ' 

W[can P^oceedings- 

Whereas according to the American law a oro. 
ceeding that is not criminal must be civil, it is not so 
according to our Constitution, because it can be not 

woi U cannot be assumed that the 

have M- .P'.°ceedingi’ and ‘criminal proceedings' 
have established meanings and that what is a civil 

proceeding in one country is a civil proceeding in 

sil Bi'aMP, cf "p," KM).” ‘ 

‘ Art. 132 — Civil or other proceedings. 

~ definition of ‘civil 

proceeding is a proceeding in a Court of civil juris- 
diction, t^he words iurisdiction’ and ‘proceeding‘ 
are interchangeable. The Code of Civil Procedure ?s 

R. procedure in Civil Courts but 

Its applicability is not the test of a civil proceeding 

cppdiW applied to revenue and other pro- 

ceedings also. The expression ‘other proceedings‘ 

of C’^istence of certain ty^ 

ifrro'Js.r'”''* 

What Art. 133 lays down is that judgment or 
decree or final order which is souqht to be appealed 
against should be passed in a ‘civil proceeding’. It 

the Court passing the order 
should be a Civil Court. A civil proceeding is one 
\J;u taken for the enforcement of a civil right. 
Whether a proceeding is civil or not depends on the 
nature of the subject-matter of the proceeding and its 
object, and not on the mode adopted or the forum 
provided for enforcement of the right. 1957 All W R 

/D no* (515, 521, 522) (Pt F) 

(Prs 12, 28, 31, 32) (DB). . /v / 

Art. 132] Words “civil proceeding* are wide 
enough to cover any proceeding of civil nature. 

The words ‘civil proceeding’ are wide enough to 
cover any procwding of a civil nature and would 
include proceedings hdld by the High Court in e.ver- 

original jurisdiction and also proceedings 
held by it in exercise of its appellate jurisdiction 
and there is no warrant whatsoever for excluding 
proceedings held by it in exercise of its revisional 

scope. AIR 1957 All 28 (32, 

33) (Pt B) (Pr 9) (DB). 

122, 133 — Civil proceeding — Appeal 
under S. 116B, Representation of the People Act is 
a civil proceeding. AIR 1958 Andh Pra 642 (DB), 
Overruled. C. V. K. Rao v. Bhaskararao, (1963) 2 
Andh L T 494 : (1964) 1 Andh W R 9 : ILR (1964) 
Andh Pra 95 ; AIR 1964 Andh Pra 185.(188) (Pr 24) 
(FB). 

* Art. 132 — ‘Civil proceedings' — Meaning of. 

It is only when the questions of Jaw involved 
relate to the interpretation of the Articles of the 
Constitution that the petitioner could get a certi- 
ficate under Art. 132 of the Constitution. In order 
that the petitioner may be entitled to get a certificate 
under Art. 133 (1) of the Constitution of India he 
has to satisfy the High Court that the judgment of 
the High Court in appeal was an order arising in a 
civil proceeding. Ordinarily, ‘civil proceedings' are 
proceedings relating to right to property, status of a 
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person or right to an office. 'Proceeding* means in 
the ordinary sense, the form in which action is 
brought or defended. The right to election is a 
creature of the statute. It is not a right vested in 
one person with the duty on the other to obey the 
right. It Ls also not a right which could be enforc^ 
in a Court of Law. When it is not a right which 
could be enforced in a Court of Law and which 
does not create an obligation on the other party and 
does not vest any right in the petitioner, it cannot 
be deemed to be a civil right. (1957) 1 Mad L J (Cri) 
700 : 1958 Cri L J 1290 : (1958) 2 Andh W R 324 : 
1958 Andh L T 1118 r AIR 1958 Andh Pra 642 (642, 
643) (Pts A, B) (Prs 2. 5) (DB). 

[Overruled in AIR 1964 Andh Pra 185 (FB).] 

Arts. 132 (1) and 133 — Decision of High Court 

in reference under S* 44 (1) of M. P. General Sales 
Tax Act (1958) — ' Certificate for appeal cannot be 
granted — M. P. General Sales Tax Act (1938), 
S. 44 (1). 

A decision of the High Court on a reference under 
S, 44 (1) of the M. P. General Sales Tax .Act, 1958 
being a decision in the exercise of (he High Court’s 
advisory or consultative jurisdiction, the provisions 
of the Constitution in regard to the certificate for 
appeal to the Supreme Court do not, in terms, apply 
to it and certificate cannot be granted either under 
Art. 132(1) or under Art. 133. AIR 1960 SC 278, 
Foil. 1965 Jab L J 264 : (1965) 16 S F C 302 : 1965 
M P L J 328 : AIR 1905 Madh Pra 253 (253. 254) 
(Pr2)(DB). 

Arts. 132, 133. 226— Writ proceedings — Nature 

of— ‘Civil, criminal or other proceedings’— Demands 
upon and takes colour from proceedings in interior 
tribunals— judgment in writ proceedings relating to 
assessment lo income.tax — Not civil proceedings — 
Leave to appeal to SupremeCourt — Not sustainable— 
Constitution — Substantial question of law as to inter- 
pretation of — Supreme Court, final authority — 
Final order, extended meaning of — Right of appeal 
of widest amplitude — Equality clause— -Question if 
provision of Income-tax Act violates — Not a question 
of law as to interpretation of Constitution— Inter- 
pretation — Constitution — Interpretation of atd ap- 
plication of — Distinction Indian Income-tax Act, 
1922 (Central Act 11 of 1922), S. 3. 

In assessment proceedings culminating in reference 
to the High Court, it was held that the petitioner 
had to be assessed for the assessment years 1952-53 
to 1950-57 as the principal officer of au Association 
of persons under S. 3 of Income-tax Act. Then the 
petitioner applied under Art. 226 of the Constitution 
seeking to restrain the Income-tax Officer from en- 
forcing the collection of income-tax arrears from 
him on the ground that S. 3 of the Act allowing the 
Officer in his discretion to assess an Association of 
persons or the members thereof individually offend- 
ed the equality clause enshrined in Art. 14 of the 
Constitution. A Bench of the High Court dismissed 
the application. The petitioner sought leave to appeal 
to the Supreme Court against the order, under Arts. 
132 and 133 of the Constitution. 

Held, it is clear from the provisions of the Consti- 
tution that there can be proceedings other than civil 
and criminal and that it is impossible to say that 
any proceeding other than a criminal proceeding 
must necessarily be a civil proceeding. The pro- 
ceedings relating to liability to pay tax partake the 
character of revenue proceedings. The proceeding 
under Art. 220 of the Constitution seeking to correct, 
direct or prohibit proceedings before inferior tribu- 
nals will necessarily take its colour from the nature 
of the original proceeding before the inferior tribu- 
nal. The writ proceeding will be a ‘civil proceeding^ 
or a 'criminal proceeding* or 'other proceeding 


according to the nature of the application and how 
the questions were raised and decided in the pro- 
ceeding and how ultimately it reflects upon the pro- 
ceeding before the inferior tribunal or upon the rights 
of rile aggriev^ party. The writ proceeding cannot 
be deemed to be a civil proceeding merely because an 
infringement of a fundamental right under Art. 14 of 
the Constitution is complained oF. 

Article 133 of the Constitution would not apply 
because the writ proceeding relating to liability to 
income-tax is not a civil proceeding. Under Art 

132 of the Constitution, proceedings which involve 
a substantial question of law as to interpretation of 
the Constitution are placed by the Constitution in a 
special category irrespective of the nature of the 
proceedings in which they arise and a right of appeal 

Court of the widest amplitude is 
allowed in cases involving such questions. The 
mam object underlying the Article is that the final 
authority of interpreting the Constitution must rest 
with the Supreme Court. With the same idea, an 
enlarged definition of the expression ‘final order’ is 
given in the Article significantly different from Arts 

133 and 134. loan application under Art. 132, two 

conditions must be satisfied concurrently; (i) the ase 
should involve a decision on the interpretation of 
the Conslitution; and (ii) that decision should also 
involve a substantial question of law touching that 


nas to oe referred to, to 

find out whether :>, 3 of the Income tax Act violates 
Art. 14 of the Constitution, a substantial question of 
law as to the interpretation of the Constitution can- 
not be said to bo involved in the case. A I R 
Mad 190; A I R 1904 Bom 116; AIR 1964 Mad 194 
(bB); AIR 196.3 S C 940; AIR 1953 SC210-2OBD 
43; 20 Q B D 832; (1940) 1 K B 917; (1940) 2 AU E K 
372; (1943) A C 147; A I H 1958 Mad 151* AIR 1953 
Nl^ad 79; AIR 1963 Cal 389; A I R 1958 S C 293- AIR 

1962 S C 1314, Ref. (1964) 2 lTj 287 ■ (19’64) 2 
Mad L J 2S9 : (1964) 54 I T R 293. ^ 


• An. ij — utner proceedings 

Includes revenue proceedings. 


ivieaDiDg 


The words “other proceedings” in Art. 132 should 

not be construed ejusdem generis with what pre- 

c^es. Those are words of wide amplitude ancfiD- 

clude all proceedings other than civil or criminal 

proceedings and thus include revenue proceedings 
AIR 1950 S C 169, Ref. proceeaings. 

Substantial constitutional questions arise not only 

in civil and cnmiiial proceedings but in other pro- 
ce^ings as well. The Supreme Court is the final 
authority on constitutional matters. It cannot there- 
fore be the intention to exclude the right of apoea’ 

from the revenue proceedings even though sub>tan- 
hdl questions of Jaw as to the interpretation of tho 
Constitution arise in such proceedings. AIR 1952 
Nag 330, AIR1953Nag 89 and AlH^i953 S C 210 

Ret. Snram Gulabdas v. lioard of Revenue M P ’ 
ILR (1953) Nag 871 , 1953 Nag L J 561 ^ 1 ^ 1054 

Nag 1 (5. 7) (Pt B) (Prs 28, 37) (FB). * 

• 132— Scope — Nature of Droceedina« 

Art. 226. See Ibid, Art. 133. aKw 

“ Application for writ of certionri 
under Art. 226, Constitution of India against fnonm 

ta. Officer-Nature of proceedings-oX SssZ 

apphcution Leave to ap^al granted under S. 109 (b^, 
and (c) — See Civil P. C. (1908), S 109 IbCinR /m 
AIR 1955 N U C (Punj) 5983 (DB). * ^ 

7. Substantial question of law. 

(a) Illustrative cases. 
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7. Substantial question of law. 

Art. 132 — Substantial question of law — (Civil 

P. C. (1908), S. 110). 

Substantial question of law means that (i) the ques- 
tion involve«3 must I)e one of law, and (ii) it must be 
a substantial question. The question of law, to be 
suhstuitial must be in regard to which there is 
diil'.rence of opinion beeween the dijerent High 
Courts. AIR 1957 Manipur 7 (9) (Pt B) (Pr 15). 

^ Art. 132— "Substantial questson of law”— Mean- 

ing of* 

The term "substantial question of law” in Art. 132 
of the Constitution of India does not mean a ques- 
tion of general impoviance but a substantial questi n 
of law as between the parties to the case and a ques 
iicD of law in order tr be a substantial question must 
be a question in respect of which there may oe a 
difference of opinion. 5 L. 260 and 9 L. oSl, Re- 
ferred to. 3PepsuL R26: AIR 1951 Pepsu Ci (Cl) 
(Prs 2. 3). 

Art. 132— Substantial question of law — Question 

regarding competency of Principal of College to 
rusticate student- Civil P. C. 1908, S. 110— Substan- 
tial question cl law* 

The term ‘substantial question of law’ in Art. 132 
must be interpreted in the same manner as it was 
done under S. 110, Civil P. C. 

Where the only question was whether the Princi- 
pal of a College was competent to rusticate a student 
of his College during the subsistence of his student- 
ship for issuing and printing a handoill m which he 
had condemned the authorities of the College in very 
strong terms, it was held that there was no difference 
of opinion regarding the question involved and 
hence was not a 6 case for grantinp the certificate. 
1952 Cri L J 403 i 2 Pepsu L R 506 : AIR 1951 
Pepsu 59 (60, GlMPr 5). 

■Arts. 132 and 311 — 'Substantial question of law 
as to the interpretation of the Constitution’ — Person 
holding permanent post of Excis»^ Head Clerk pro- 
moted and working as Office Superintendent for in. 
definite period — Subseq lent reversion to post of 
Excise Head Clerk on ground of dishoiies y and 
misconduct- Question, if 'substantial question of law 
as to the mttrpretation of the Constitution.* 

The term 'substantial question of law' in Art. 132, 
does not mean a question of general importance but a 
aubstantiil question of law as between the parties to 
the case and the question must be one in respect of 
which there may be a difference of opinion. A I R 
1951 Pepsu 61, Rel. on. 

A per>on holding a permanent post of Excise Head 
Clerk was promoted and was working as Office 
Superintendent tor an indefinite period. He was 
reverted. On a petition for a writ of mandamus and 
certiorari his reversion was set aside. The State ap- 
plied under Art. 132 for leave to appeal to the 
Supreme Court. 

Held,{i) There was no substantial question of law 
involved regarding the interpretation of the word 

'holding* as used in Art, 311 of the Constitution of 

India. 

(ii) There was no substantial question of law in' 
volved so far as 'the reduction in rank* of the res- 
pondent was concerned. AIR 1957 Tripura 22 (23, 
24, 25) (Pt A) (Prs 7, 10, 13, 15). 

7 (a). Illustrative cases. 

• —Art. 132 — Question whether the jurisdiction 
of the High Court under Art. 220 to quash the order 
of Administrative Tribunals is confined only to cir- 
cumstances under which High Court of England can 


issue a writ of certiorari or is much wider than the 
said power— Question nvoives substantial question 
of law as to the interpretation of the Constitution- 
Such question can be heard only by a Bench of five 
Judges. See Ibid. Art. 145 Alft 1963 S C 1626 

• — 'Art. 132 (2) — ‘Substantial question of law*^ 
Law finally and authoritatively decided by Sunreme 
Court -Effect. 

The interpretation of Art. 14 in the context of 
classification has been finally settled by the highest 
Court ol this land end under Art. 14 1 of the Con.titu. 
iion that interpretation is binding on all the Courts 
within the territory ol India — What ' amained to be 
done by the High Court was onl> to apply that inter- 
pretation to the facts before it. A substantial question 
of law therefore cannot arise where that Taw has 
been finally and authoritatively decided by the 
Supreme Court. State of I and K. v. Thakur Ganga 
Singh, 1960 Mad LJ (Cr) 180 i (I960) 1 Ker L R 
387 : 1960 *S C J 231 : (I960) 1 Mad L J (S C) 67 i 
( I960) 1 Andh W R (s C) 67 : (i960) 2 SCR 346 i 
AIR 1960 !>C 356 (359, 360) (Pt C) (°r8). 

® “"Arts. 132 (3) and 311 (2)— Substantia! question 
of law — Failure to give reasonable opportunity of 
showing cause against dismissal. 

The State Government asked the respondent to 
show cause why he should not be dis nisse i from 
service for making false declarations with regard to 
his date of birth to Government and also in his 
application for the post of Assistant Superintendent 
Jails addressed to the Public Service Commission. 
The respondent was not asked to show aay cause 
apart from what was riatfd in that letter; after the 
respondent had submitted his explanation and given 
documentary evidence in proof of his correct age, he 
received no communication from Government except 
his order of dismi^sal— On his dismissal by the 
Government the respondent tiled a writ petition to 
the High Court which held that the order of dis- 
missal pa'^sed against the respondent was made in 
violation of the constitutional guarantee contained in 
A»t. 311 (2) and was on that ground void and 
ineffective. 

Held, that, in the circumstances, there was no sub- 
stantial question of law regarding the interpretation 
of Art. 311 and on the facts the High Court having 
found that the respondent had no reasonable opport- 
unity of showing cause against the action proposed 
to h? taken against him, there were no good or com- 
pelling reasons for expressing dissent from that view. 
The Stat^ of Mysore v. H L. Chablani, AIR 1958 
SC325 (327.32S) (Pt B) (Pr 6) 

Art. 132— Substantial question of law — Vesting 

of legal character as >p^aker Oecl ration d neces- 
sary. See Ibid, Art. 133 (1) (C) AIR 1955 Aimer 40. 

— Art. 132 (1) — Scope RigUt to obtain mining 
lease, whither fundamental right — Substantirl ques- 
tion of law. See Ibid, .Art. 19 il) (f). AIR 1958 All 
621 (DB). 

Art. 132 (2) -Substantial question of law— Rules 

under Art 399, Rr. ll and 17 — High Court’s juris- 
diction to hold enquiry against a Subordinate Judge 
— Question as to. 

Wh-ire the High Coart has held that it has juris- 
diction under Rr, 11 and 17 of th3 Rules framed 
under Art. 309 to lio'J an enquiry into charges 
against a Subordinate Judge without its being iuiti* 
ated by the State Gov *rnmeiit, there is no suhstu tial 
question of law as to the interpreration of the Consti- 
tution involved In the case in view of the decision oi 
the Supreme Court in AIR 1959 S C 512. No leave to 
appeal to Supreme Court can therefore be 
under Art. 132 (2) against an order of the High Court 
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cefusine to quash the order of disaaissal of the 
subordinate fudge. A I R 19G0 Andh Pra 194 (195, 
196) (Pt B) (Pr 5) (DBh 

Art. 132— ‘Substantial question of law.’ 

Having reg^aid to the fact' that the provisions of 
S. 5 of Sch. 5 of the Constitution are substantially 
the same as of S. 92 of the Government of Tndia Act, 
on which there is authoritative pronouneemect of 
the Federal Court the question of law as to the inter- 
pretation of S. 5 in Sch. 5 of the Constitution invol- 
ved in this case can no longer be regarded as 
substantial as to warrant the grant of leave under 
Art. 132. A I R 1951 Mad 969 FB), Uel. on. A I R 
1959 Andh Pra 359 (359, 360) (Pt B) (Pr 1) (DB). 

• — ;Art. 132(1) — ‘Substantial question of law’— 
Meaning of. 

In order to grant a certificate under Art. 132 of the 
Constitution, the question involved must, in the first 
»Dstance be a substantial question of law and secondly 
that substantial question of law must be as to the 
Interpretation of the Constitution: 

Where the Police Commissioner's Orders and Notifi- 
cations were challenged under Arts. 19 (1) (g), 13, 14 
and 31 of the Constitution, but the decision of the 
case did not involve the interpretation ot these arti- 
cles of the Constitution. 

Held, that no certificate could be granted under 
\rt. 132 (1) as no substantial ciuestion of law as to the 
interpretation of the Constitution was involved in 
the case. AIR 1960 S C 356, Rul. on. Bijon Krishna 
Mukherjee V. Comnissiooer of Police, AIR 1961 Cal 
521 (522. 523, 526' (Pt A) (Prs 6, 24, 25) (SB). 

Art. 132 (1) ‘Substantial question of law as to 

interpretation of Constitution.’ 


th 0 or(kr were:— (a) that this order offended Art. 19(1) 

of the Constitution of India inasmuch as it deprived 
the petitioners of possessing and holding the pr-o- 
perty ; (b) that this order infringed Art. 31 of the 
Constitution of India because ^lere was deprivation 
ot the pppeity without payment of compensation; 
(c) that It was agaiast the fundamental rights con- 
wred under the Constitution under Art. 14 of the 
Con.^titution because it went against the principle of 
equal protection of the laws; (d) that according to 
S. lo ot the Defence of Hyderabad Regulation it was 
obligatory that an order of requisitioning should be 

made causing the least inconvenience to the person 

who was deprived of his property and the matter as 
to whether the least inconvenience was being cau.sed 
to the Petitioners required enquiry and in his case 
no enquiry had been made and therefore (he order 
was bad ; and (e) the pre-requisite of there being a 
public purpose before a praperty could be reouisi- 
tioned had not been satisfied in this case. 

HeW. that every one of these aspects had been 
considered and the aw with regard to- these various 
poinU had been laid down by the Supreme Court, 
fhe legal objections that could be raised as regards 
the validity of the order and the right of the Court 
to go into the question as to whether the requisition, 
mg order was rightly issued were matters which did 
not warrant reconsideration by the Supreme Conrf 
AIR 19.'0 S C 222 ; AIR 1951 S C 41, Foil a1r 1934 
Ilyd 126 (127) (Prs 3. 6) (DB). ^ 

Art. 132 (1)— Suiistantial question of law. 

Judgment holdiiig S. 13, (Hyderabad) Atiyat En- 
quiries Act. 19 ol ultra vires the Constitution— Intel- 
prctation of Constitution involved-Certificate could 

^31 


Where the question about the want of jurisdiction 
of the High Court to interfere under Art. 227 was not 
raised when the Rule was heard, and besides the 
article had already been construed by the Supreme 
Court, there was no case for the certificate under 
\rt. 132 (1). AIR 195S Cal 679 (6S0, 6S1) (Pt B» (Prs 
10. 11) (DB). 

Art. 132— ‘Substantial queslion of law’ — Scope 

and implications of Arts. 14 and 19- C'onsideration 
of— If amounts to— (Civil P.C.(1908), S. 110,0. 27*A 
3 . 1 ). 

The scope and implications of Art. 19 and Art. 14 
ot the Constitution of India have been the subject of 
several decisions ot the Supreme Court and are now 
well known. So it cannot be said now that merely 
because in considering the question whether a parti- 
cular statute offends again'-t the Canstitiition, Art. 10 
(]) (g) and'.Art. 14 have to be referred to for finding 
out whether the provisions of the Constitution are 
violated by the impugned statute, tliere is substantial 
question as to the interpretation of the Constitution 
involved in the case. 61 Cal VV^ N 6fM : (J958-59) 15 
F J R 193 r (195SI I Lab L J 2S5 : AIR 19.57 Cal 702 
(709) (Pt F) (Pr 23). 

Art. 132(1) — Substantial question of Law- 

Question whether .Art. 19 is retrospective. See Ibid, 
Art. 19. AIR 1953 Him Pra 77. 

Art. 132— Substantial questions of law. 

Every question of law cannot be regarded as a sul)- 
stantial nuestion of law whicli would warrant the 
grant of leave to appeal to the Supreme Court— Ap- 
plications under Alt 226 of the Constitution were 
directed against an order of ‘requisition’ made* by the 
Collector of War.ingal (then styled as the Civil Admi- 
nistrator of V\’arangal) under the Defence of Hydera- 
oad Regulation for public purposes. The main objec- 
ions that were raised with regard to the validity of 

[Vol.4.]Fn. D. 24. 


—Art, 132— Substantial question of law — Public 
safety— Preventive Detention Act 1930, S. 3. 

If the applicant was a member of a Communist 
party which itself was indulging in unlawful and 
subvet.siye activities that by itself would be sufficient 
for the Government to come to the conclusion tha*- 
his being at large would be preludicial to the main' 


19d 1 Mad W N Cr 16 (2) i 1951-1 Mad L J 11 .AIR 
19 .j 1 Mad 611 (612) (Pt B) (Pr 3) (DB). ^ ‘ 

Arts. 132 add 133— Leave to appeal— Substantial 
question of aw regarding interpretation of Constitu. 
tion Finding that denial of legal help to public 
servant to defend himself was tantamount to denial 
of reasonable opportunity - Not a substantial ques. 

involved^'^”^^^* question of niterpreiation of Art. 311 

The question as to whether a delinquent public 
servant was given a ‘reasonable opportunitv’ envi 
saged by Art. 3U of the ConstitutioL being depen' 
dent on the circumstances and facts of a paiticular 
case, a finding by the High Court in a parti^^ular case 
that denial of legal help to tlie public servant con 
cerned svas tantamount to denial of 'reasonable op^ 
portunity within the meaning of Art. 5U of the 
Constitution does not involve any substantial ques 
ion of law or any such question regarding internrl 
tat, on of the Constitution nor doet it involve ant 
interpretation of Art. 311 of tho Constitution an^ 

^'(.Supreme Court cannot be gr nt "d 

■\ll‘^4o^and^A''/R ‘''i-a ^958 

Assam l4t",‘^Rtl'ot'fL RVl9l2lcuri^ 

Orissa 105 (106, 107) (Prs 6, 9) (DB). ' ' 
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Art. 132— Constitutional question taken in previ- 
ous application but not pressed at hearing — Ques- 
tion also concluded by authority— Leave to appeal. 

Where the question of interpretation of the C:>nsti- 
tiitioa tdken up in u ^rt. 226 was not 

pressed at the time oi the ncanng of that application 
but was raised by way of argument at the time of peti- 
tion for graiting leave to appeal and the question was 
concluded by authority of the Supreme Court: 

Held, that leave to appeal could not be granted. 
23 Cut L T 245 ; I L H (1957) Cut 328 : A I R 1958 
Orissa 18 (19, 20) (Pt D) (Pr 7) (DB). 

— Arts. 132 (1) and 133 (1) (c) — Substantial ques- 
tion of law— Conten pt proceedings— Leave to appeal 
to Supreme Court— Nature of pioceedingi— Manda- 
mus - Writ of — Alleged invasion of fundamental 
right under Art. 19 (1) (t) — Power of High Court 
under Art. 226— Leave to appeal— Art. 134 (1) (c). 

A contempt of court may be committed either when 
• person's action or inaction is in disobedience of an 
order of Court or when his action or conduct is in 
disregard of an undertaking given to the Court An 
agreement between the parties together with the 
Court's order thereon may amount to an injunction. 

At the hearing of a proceeding after an ad interim 
order of injunction, a consent order was passed in 
pursuance of the agreement of the parties one of the 
terms thereof was: "The respondent wdll take posses- 
sion only after the purchase to which he claims to be 
entitled has been legally completed.” After the con- 
sent order was recorded, the ad interim order of in- 
junction was vacated. The petitioner, alleging that 
the respondent disturbed his possession, by forcible 
entry, in violation of the consent order moved the 
Court praying for a writ of mandamus against the res- 
pondent, directing him to forbear from interfering with 
the petitioner's possession and also for a rule commit- 
ting him for contempt of Court. But the rules were 
discharged, the Court holding that no injunction was 
called for, that no case was made out, for a writ of 
mandamus, and that the respondent had not com- 
mitted any contempt of Court. The petitioner applied 
for leave to appeal to the Supreme Court by means of 
(wo applications, one under .Art. 133 and' the other 
under Art. 132 of the Constitution: 

Held, (1) that with regard to the question whether 
the respondent committed any contempt of Court, 
two views were possible, namely (a) that a consent 
order remains in the domain of contract, and no 
undertaking could be implied simply by reason of 
the fact that a commaLd of the Court was superadded 
to the agreemeLt, and since no undertaking was given 
to the Court the taking of possession by the respon- 
dent was In breach of an undertaking to the peti- 
tioner only and not of an undertaking to the Court 
and no contempt was committed; ana (b) that the 
order of the Court read as a whole was in the nature 
of a prohibitorv injuncticn by the Court, command- 
ing the respondent to refrain from doing anything in 
breach of the undertaking and the respondent was 
therefore guilty of contempt in taking possession in 
violation oi the inl^unction and in breach of the im- 
plied promise to the Court; and therefore the point 
was of great public as well as private importance 
and the case was a 6t case for appeal to the Supreme 
Court and leave should be granted; (z) that even if 
the contempt proceedings were treated as criminal 
proceedings, in view of the fact that the principle 
involved is of wide public as wdl as private import- 
ence, the High Court w'ould be justified in granting a 
certificate ot fitness under Art. 134 (1) (c) of the 
Constitution; (3) that, however proceedings in Court 
are to be regarded as anomalous in their nature, and 
are sui juris; for purposes of leave to appeal to the 
Snrremc Court they are civil proceeding, since the 


remedy to the petitioner could be given only by way 
of civil execution, and therefore leave should be 
granted under Art. 133 (1) (c) of the Constitution; 
',4) that with regard to the question whether it was a 
case in which a mandamus should issue under 
Art. 226. to loaoie possession to the petitioner, that 
involved a substantial question of law within the 
meaning of .Art. 132, in view of constitutional ques- 
tions raised as to the powers of the Court under 
Art. 226 and as to whether any fundamental right to 
hold property under Art, 19 (1) (f) has been invaded 
by reason of the respondent taking possession, which 
would entitle the petitioner to move the (2ourt 
tor enforcement of such fundamental right and 
(5) that therefore a certificate should l>e grant^ 
under Arts. 132 vD and 133 (1) (c) of the Constitution 
tor leave to appeal to the Supreme Court. 

Per Reuben, J.— In considering whether there ha.'v 
been an invasion of a fundamental right under Art. 19 
(1) (f) a distinctiOD has to be made between the right 
of a citizen ‘‘to hold property" and his title to, hold a 
particular property, and when the latter, is disputed 
by a party and definite answer cannot be given with- 
out an investigation, it must be held that there is 
substantial question of law as to the interpretation of. 
the Constitution. 42 Cal W N 203; AIR 1948 Cal 294; 
A I R 1929 Pat 72 iFR) Ref. I L R 30 Pat 287 i A I R 

1952 Pat 23 (25. 27, 2S) (Pt A) (Prs 10, 11, 12, 21, 241 
(UB)» 

j .Art, 132 — Substantial question of law as to the 
interpretation of the Constitution. 

In a proceeding against the petitioners under S. 137, 
Conipanies .Act, the Registrar of the Joint Stock Com- 
panies made a first information report on the basis of 
which the Police started investigation. The peti- 
^oners applied to the High Court under Art. 226^ 
Constitution of India and contended that an investi- 
by the Police under Criminal P. C., was ex- 
cluded w'hen an investigation had been made under 
the provisions of the Companies Act, because other- 
wise a discrimination in the procedure would be in- 
troduced which would be in conflict with -Art. 14 of 
the Constitution. This argument was rejtcted by the 
High Court Theieupon the petitioners applied for 
leave to appedl under Arts. 132, 133 and 134 of the 
Constitution to the Supreme Court: 

Held, that it could not be said that the case in- 
volved a substantial question of law as to the inter- 
pretation of the Conslitution and Art. 182 was there- 
fore, not applicable. 57 Punj L U 332 j I L R (1955/^ 
Punj* 1345 : AIR 1956 Punj 1 ($) (Pt A) (Pr 3) (DB). 

Arts. 132 (1) and 311 (2) — Substantial question 

of law as to interpretation of Constitution— Termina- 
tion of service ot temporary Government servant — 
Finding that termination amounts to dismissal from 
service so as to attract Art. 311(2) arrived at following 
the test laid down in Supreme Court decision — Case 
held involved no substantial question of law relating 
to interpretation of Ait 311 (2)— Case involved at best 
further interpretation of Supremo Court decision, for 
which no ceitificate undei Art. 132 (1) could be 
granted. A I R 1961 Tripura 27 (28) (Pt A) (Prs 3, 6). 

^ Art. 132— 'Substantial question of law as to the- 

interpretation of the Constitution' — Question of 
academical interest. 

On a petition for mandamus and certiorari, the 
reversion of a Government servant was set aside and 
he was reinstated to the post of the (Jlfice Superin- 
tendent. He was paid the arrears of his salary in 
compliance with the Court's order without any protwt 
by the Government. Subsequently, the State made 
an application under Art, 132 for leave to appeal to 
the Svpreme Court 
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» that even if the application be not deemed 
to be barr^ by estoppel, it was not a 8t case for 
being certified as involving a substantial cjuestion of 
law as to the interpretation of the Constitution of 
India. A I R 1957 Tripura 22 (25) (Pt B) (Pr 18). 

"“^Art. 132 (]) — Substantial question as to ii erpre- 
Ution of constitution— Law of preemption whether 
repugnant to fundamental righb. 

The question whether the law of pre emption is 
repugnint to the fundamental right given in Art. 19U) 

S is one involving the interpretation of a provision 
the Constitution and, Ihereforci the matter in- 
^Ives a substantial question of law appealable under 
Art. 132 (1) AIR 1951 Vind Pra 3S (39)(Pt A) (Pr 4). 
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fwt S ' A I R 1953 Hyd 21S 

-—Art. 132— Question of law— No question of inter- 
prelation of Constitution — No leave to appeal. 1961 
>1 * i- j iiNotes) 24. 


Art. 132 — Applicability of article 
coDciitions. 


-Vccesiary 


In aa applicafioa under Art. 1.32 two conditions 
mu,t be sati.sBed concurrently, (i) the case should 
involve a d^ision on the interpretation of the Consti- 
tution 11) that decision should also involve a suIh 
stantial question of law touching that aspect t]9fi4) 
2 IT J 287 : (19G4) 54 I T R 29^3 : (1964) 2 Mad M 


8. '*As to the interpretation of this 

Constitution.'* 

(a) Questions raising interpretation of 

the Constitution* 

(b) Questions not involving interpreta* 
tion oi the Constitution. 

8. '*As to the interpretation of this 

Constitution." 

• Art. 132— Applicability — Conditions. 

Where the question of law involved in the case 
related to interpretation of a provision of the Income- 
tax Act, and no question relating to the interp'-etation 
of the Constitution was involved, Art. 132 does not 
apply. ILR (1900) I All 42 i (1962) 44 I T H .574 : 
19.59 All L J 589 : AIK i960 All 84 (84) (Pt A) (Pr 2) 
(DB). 

Art. 132 (1) — Scope — Right to obtain mining 

lease under the Rules — Whether a fundamental right — 
Proceeding under Art. 226 for issue of wi it of manla- 
mus — Nature of — Whether involves a substantial 
question of law as to interpretation of Constitution. 
See Ibid, Art. 133 (1). A I R 195S All 621 (DB). 

—Art. 132— Scope. 

Leave can be granted under Art. 132 only in a case 
Involving a substantial question of interpretation of 
the (institution. AIR 1955 All 7^ (75) (Pt B) (Pr 10) 
(DB). 

• Arts. 132 (1), 134 (1)— Question under Preven- 

tive Detention Act — Case held not fit for appeal to 
Supreme Court. 

Before the High Court can grant a certificate under 
Art. 132 (1), the case must involve a substantial ques- 
tion of law as to the interpretation of the C institu- 
tion of India. Where the caso merely involves the 
Interpretation of certain sections of the Preventive 
Detention Act 4 of 1950, as amended by Act 4 of 
1951 and not the Constitution of India and the short 
point for determination is whether a detenu is entitled 
to be released forthwith when his case has not been 
considered within the period prescribed by all the 
8 members of the Advisory Board, it is not a h’t case 
for appeal to the Supreme Court, Kishorilal Bahati v. 
State, 52 Cri L J 1453 : ILR (1951) 3 Assam 304 i 
AIR 1951 Assam 169 (172) (Pt C) (Prs 23, 24) (SB). 

Art. 132 (1) — Substantial question of law. 

Where neither a provision of the Constitution nor 
Its application to the facts of a case is in any way in 
controvers>, it cannot be said that the case involves a 
•ubstantial question of law as to the interpretation of 
the (Donstitution. AIR 1953 Him Pra 77 (78) (Pt .A) 
(Pr 3). 

—Arts 132 and 134 (1) (c) — No substantial ques- 
tion of law as to interpretation of the Constitution 
Involved — No special ground made out under Arts. 132 
tnd 134 (1) (c) — Leave to appeal to Supreme Court 


'.Art. 132 Applicability — Essential elements. 

'^'‘2 to a case it is ncces- 
involve a question of law; 
(ii) it must be a sub.slattial question of law (iii) it 
must be a question of law, not of fa t, and (iv) it must 
be a question as to the interpretation of the Constitu 

!s)“p"A)"a‘r°5)?^ ‘ ^ ManipliJ 7 

S (a1. Questions raisiui; interpretation of the 

Constitution. 

* r ,. 1-32. 14.5, 226 — Question whether the 

lur.sdict.on of the High Court under Art 22(5 „ 
quash the orders of Administrative Trihunals is Ln 
hned only to oi.ciimstances under which High C^urt 
of • nglanJ can issne a writ of Certiorari or is ^ch 
svider hin the said posver - Question involves sulv 
Aantiai question of law as to the interpretation ol the 

k“ T V® ' Q"estion can he heard only hy a 

n ^92 (1) — ‘Substantial question of law as tn 

the interpretation of this constitution’. ^ 

fhe question whether the Regulation 3 of IK"? 
and the bye laws framed thereunder immi.e , ^ 

A M L J 118 I A I R 1954 Ajoier 17 (17) (Pr 7). 

■“““Art, 132— Jurisdiction — .AllahaS'i^l FTinK r'^ i.i 

power to quash notiBcation issued by of 

fitne'ts-sihluu-fal'queitiifol’lVw ~ of 

gave si>: months' notice in wr?ting°to^the^r^^ 
according to the provision of Q 

declaring its intention to erercise rich^ 

2.>8.i 550. On the 17 5 

moved the High Court and pra^d ?”®"®®'"?^'':^ 

mandamus, restraining the Dkfrir fn^ j ^ '' ru of 

possession of the I iX R .i ‘a’dng 

course of law " a rX was isi, !r®R‘ 

oa the 2^ (5-1950, and a eXent n A 

One of the terms of the aereem/ne ll Passed, 

was thus : agreement between the parties 

R..IW.V It ‘-.'fi: 
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the purchase, to which the District Board claims 
tD be entitled, has been legally completed.” The 
petitioner’s case was that the opposite party dis- 
turbed its pC'^session bv a forcible entry at midnight 
o£ the 2-1 6-L950, in violation of the consent order, 
and a' petition was moved in the High Court on the 
2S-6-1950, praying for a writ of mandamu' against 
opposite parties Nos. I and 2 and others, directing 
them to forbear from interfering with the possession 
of the petitioner over the Light Railway and also 
for a rule committing the opposite parties Nos. i 
and 2 tor contempt of Court, On the 19-7 - TjoO, the 
petitioner Sled a supplementary petition on the 
ground of complete dispossession and obtained a 
further rule calling upon the opposite parties Nos. 1 
and 2 to- show cause why a mandatory injunction 
should not issue again>t them directing them to re- 
store possession of the Light Railway to the peti- 
tioner. In view of the admission that dispossession 
K-as complete, the rule relating to the issue of a 
writ to restrain the opposite party from disturbing 
the petitioner’s possession was discharged by the 
High Court, it had been found that the opposite 
party had not, by its action complained of, commit- 
ted any contempt of Court, nor had the petitioner 
made out a case tor the issue of a writ of mandamus 
asked for. 

Held (1) that a cont -mpt of Court may be com- 
mitted either wlien a person’s action or inaction is 
in disobedience of an order of a Court or when his 
action or conduct is in Jisregmd of an undertaking 
given to the Court. The order of the High Court 
incorporating the agreement was divisible into parts, 
namely, (1) the agreement between the parties, and 
(2) the command of the Court superadded to it. It 
was open to two constructions. According to one 
view a consent order remains in the domain of con- 
tract and no undertaking to the Court can be im- 
plied simply by reason of the fact that a command 
of the Court is superadded to the agreement. .\c. 
cording to the other view as soon as the sanction 
of the Court is superadded to an agreement under- 
taking by the party to the Court is implied. The 
point raised was of great public as well as private 
importance, and the principle when finally tlecided 
by the Supreme Court would be of benefit not only 
to the parties who were directly involved in the pre- 
sent litigation but to a considerable body of other 
people also. Therefore it was a fit case for appeal 
to the Supreme Court and leave should be granted 
under Art. 133 (1) (c). Even treating the proceeding 
in the High Court as a criminal proceeding, in view 
of the fact that the principle involved was of wide 
public as well as private importance, tire High Court 
would be justified in granting a certificate of fitness 
un(ier Art. 134 (1) (c). 

(2) the writ of mandamus can issue to a person, 
(or corporation'' requiring him to do some particular 
thing which appertains to his ollice and is in the 
nature of a public duty. It could not, however, be 
said that taking possession of tlie Light Hailway by 
the District Board or its Chairman was in breach of 
duty appert:dning to the office of 4he Chairman or 
the corporation, tor their duties are defined in the 
Local Self-C'.overnmerit Act. If there was an in- 
fringement of a fundamental right, it is a substantial 
point for consideration w-hether or not the power 
under Art. 226 is coupled with a duty. In deciding 
whetlier decision of the High Court could be sup. 
ported it would be necessary to consider one or both 
of two questions: — (1) Is the right alleged to have 
been infringed a fundamental right ? and (2), if it 
is a fundamental rig^t, does Art. 220 impose a duty 
in addition to conferring a power ? Both of these 
were questions as to the interpretation of the Con- 
stitution of India and were substantial questions of 
law* The questiors raised were ‘.matters of wide 


public importance; and in the absence of any autho- 
ritative decision of the Supreme Court directly on the 
point, the High Court ought to grant a certificate 
under Art. 132. A I R 1948 Cal 294 : 42 Cal W N 
203, Ref. ILR 30 Pat 2S7 i AIR 1952 Pat 23 (23, 27. 
2S) (Pt A) {Prs 10. 11. 12, 21. 24) (DB). 

Arts. 132 (1), 134 (c) — Leave to appeal to 

Supreme Court — Appeal involving important ques- 
tions of law one of which relating to interpretation 
of the Constitution — Question as to validity of 
Saurashtri Public Safety Measures (Third Amend- 
ment) Ordinance (66 of 1949) also- involved — Leave 
granted. ('51) 4 Sau L R 17S (DB). 

-—Arts. 132 (1) and 311 (2), Proviso (a)— Substantial 
question of law as to interpretation of Constitution — 
Question whether proviso (a) to Art. 311 (2) would 
also apply in respect of a conviction before entry of 
public servant in service is substantial question of 
law involving interpretation of Constitution — Ques- 
tion is of general importance and likely to crop up 
often — Case fit for grant of certificate under Art. 132 
(1) — Considerations that dismissed Government ser- 
vant was poor and not in a position to contest appeal 
before Supreme Court, not to be taken into account* 
AIR 19G1 Tripura 27 (29) (Ft B) (Pis 13. 14). 

.Art. 132 (1) -- Order rejecting jail appeal sum- 

marilv — Leave to appeal — (Criminal P. C. (1898), 
S. 42 j). 

Whether the order of High Court under S. 421» 
Criminal P. C., rejecting the jail appeal summarily 
without giving to the accused an opportunity of 
being heard violates .Art. 14 of the Constitution is -a 
substantial question of law as to the interpretation 
of the Constitution. Leave to appeal can therefore 
be granted under .Vrt. 132 (1) of the Constitution. 
1956 CriLJ 1251: AIR 1956 Vindh Pra 35 (37) 
(Pt C) (Pr 6). 


-^.Arts. 132 (1) and 133 (1) (c) — Substantial ques- 
tion of law— Whether law or custom of pre emption 
is repugnant to Art. 19 (1.) (f)— Whether principle of 
.pre-emption by vicinage should apply to entire 
mauza — Certificate of leave to appeal to Supreme 
Court. 

The question whether the law or custom of pre- 
emption is repugnant to the fundamental rights given 
in Art. 19(1) (f^ of the Constitution is one involving 
the interpretation of a provision of the Constitution 
and is therefore a substantial question of law under 
Art. 132 H) of tbs Constitution. But the question 
whether the principle of pre-emption by vicinage 
should apply to an entire mauza, which is one of 
reasonableness with reference to the circumstances of 
each case, such as, the area sought to be pre-empted, 
the length over which there is vicinage, the facilities 
for cultivation and the like, etc., is not a substantial 
question of law which would fiistify the grant of a 
certificate for leave to appeal to the Supreme Court 
under Art. 132 [\) or Art. 133 (l)(c). AIR 1951 
Vindh Pra 38 (39) (Pts A. B) (Prs 4. 0). 


8 (b). Questions not involving interpretation 

of the Constitution. 


• Art. 132 ( 2 )— ‘Interpretation of the Constitu- 

tion’— Meaning of. 

Where the parties agree on the true interpretation 
of a provision, it is not possible to hold that the case 
involves any question of law as to the interpretation 


the Constitution. 

At no stage of the proceedings either the por^ect- 

ss of the interpretation of Art. 14 or the Principles 
verning the doctrine of classification had been 
estioned by either of the parties. Indeed accepting 
doctrine of classification evolved by the deci- 
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sions of the Supreme Court the appellants contended 
that there was a valid classification under the 
rule (4-47) of the J. and K. Motor Vehicles Rules. 

Held, that the question raised in this case did not 
involve any question of law to the interpretation of 
the Constitution. State of J. and K. v. Thakur Ganga 
Singh, 1960 S C J 231 : (i960) 1 Mad L J (SC) 67 i 
(I960) 1 Ker L R 387 : (1960) 1 Andh W R (SC) 67 : 
1960 Mad L J (Cr) ISO : (1^60) 2 S C R 346 : AIR 
1960 S C 356 (359) (Ft B) (Pr 7), 

Art. 132—Question of law as to interpretation of 

the Constitution. 

The question whether S. 3 (5) of Press (Objection- 
able hfatter) Act, 1951, is a restriction in the interests 
of public order is a question of fact and not a ques- 
tion of interpretation of the Constitution. 

The question whether the petitioner who was de- 
tained and then released on the advice of the Advi- 
sory Board cannot be proceeded with for the same 
offence does not involve any substantial question of 
interpretation of the Constitution. AlH 19o3 S C 325, 
followed. 1954 Cri L J 1022 : AIR 1954 Ajmer 41 
(42) (Pt A) (Prs 2, 3). 

Art. 132 (1) — Substantial qiiestion of law os to 

the interpretation of the Constitution — Question 
whether certain railway circular was ‘‘existing law.’" 

The question whether the circular dated 29-7-1957 
issued by the Railway Board under B. 157 of the Rail- 
way Establishment Code is a part of the existing law 
or not is not a sul)stantial question of law' as to the 
interpretation of the Constitution because 5.2-11 (2), 
Government of India Act, 1935 and Arts. 313 and 
366 (lO) of theConstitution and the ruling of Supreme 
Court in AIR 1961 SC 751 have fully clarified the 
position in this regard. No certificate can, therefore, 
be granted under Art. 132 (1). I L R (1964) 1 All 397; 
AIR 1964 All 125 (126) (Pt A) (Pr 3) (DB).. 

— .\rts. 132, 133 (1) (c)— No question of interpreta- 
tion of Constitution— Article 132 docs not apply. 

Where in an appeal to the High Court from- the 
decision of an Election Tribunal upon an Election 
petition, there is no question of interpretation of the 
Constilution, Alt. 132 does not apply and no certifi- 
cate under it lor appeal to the Supreme Court can be 
given. 

It was further held that certificate under Art. 133 
(1) (c) also could not be granted in this appeal, since 
this could only be granted according to the Rules and 
Practice of the Calcutta High Court, by the Bench 
taking up Supijme Court matters. I L R (1959) 2 Cal 
117. 


Arts. 132 and 311 — 'Question of law' as to the 

interpretation of the Constitution' — Petitioners' 
services terminated in accoidance with terms of 
appointment — Leave to appeal under Art. 132 not 
granted. 

\\'here the petitioner’s services were terminated in 
accordance with the terms of her appointment, Arti- 
cle 311 does not come into play at all. Consequently, 
there is no question of law as to the interpretation of 
the Constitution and leave to appeal to the Supreme 
Court under Art. 132 cannot be granted. AIR 1956 
Him Pra8(8) (Pr 3). 


Art. 132 (1) — Accused tried under S. 5 (2), Pre- 
vention of Corruption Act and acquitted— High Court 
holding that he could not be subsequently tried on 
same facts under S. 409, Penal Code — Application 
unfler \rt. V.2 d) rejected. See Ibid, Art. 20 (2). AIR 
1955 N U C (Madh B) 3037. 


Arts. 132 and 134 (1) (c), 226 — Leave to appeal 
against order of release in a petition for habea.s 
corpus Conditions of appealability— Test of — Civil 
P. C* (5 of 1908), S. 109 (c)— Analogy — Substantial 
question of law’ as to interpretation of Constitution 
should exist. 

The High Court ought to be extremely chary of 
exercising its power under Cl. (c) of Art. 134 of the 
Constitution of India aga/nst a person released from 
detention. The intention of the framers of the Con- 
stitution seems to have been that if on the one hand 
absolute immunity from appeal against an order of 
release obtaining in Eugland is net to he imported 
into India, appealability in India ought not to be treted 
as a matter of course on the other hand. The Con- 
stitution provides accordingly for a ceitificate of 
fitness and (b) of Ml 134(1) of the Constitution of 
India, the High Courts as a sine qua non for im- 
perilling the liberty of a released subject. In all other 
criminal matters than those falling under siib-cis. (a' 
andib of Art. 1^4(1) of the Constitution of India, 
the High Courts in the respective btates in the terri- 
tory of India should ordinarily be the final Court of 
appeal. This is a fact which should not be lost sight 
of when considering the -jiiestion as to whether a 
certificate of fitness ' hould or should not issue in 
any case. 

The jurisdiction to certify a case as a fit one for 
further appeal is to a certain extent discretionary and 
the jurisdiction to give leave or to refuse leave to 
appeal is a very delicate one. (Cf. judgment of Lord 
Ldier, M. R.. in (I8S6) 17 L R Q B D 521 at 52S). 

Where petitions lo give leave to appeal to the 
Supreme Court under Art. 134 {l)(c) were filed by the 
Government of Madras against orders for release of a 
detenu. 


Held, (l) that making any allowance for possible 
difference between considerations pertinent to civil 
cases and those pertinent to criminal cases, in the 
matter of application of tests, those laid down under 
S. 100 {c\ Civil P. C., are broadly applicable to peti- 
tions under Art. 134 (1) (c) of the Constitution. 


tull^ and wider provisions as to appeal than those of 
the Government of India Act of 1935 w'hich contained 
only S. 20o corresponding to Art. 132 of the Cocstitu- 
tion, there is no such immunity from appealability in 
the case of an order of release on an application for a 
writ of habeas corpus as obtains in England. 

(Certificate in this case was refused as no substan- 


.Art. 132 — Applicability — Right to property — 
I asturage Nature of right — Question of interpreta- 

involved. See Ibid. 

.\rc. Ally 19o7 Manipur L 


Arts. 132. 133 and 311— Question as to interpre- 
tation of Constitution — Application under Arts. 132 
and 133 — CJonteiition that compulsory retirement 
amounted to removal and that opportunity to show 
cause was essential— Compulsory retirement does not 
amount to removal — Art. 311 is not attiacted — No 
question of interpretation of Constitution or substan- 
tia! question of law arises — Civil P. C. (190S), 
Ss. 109, ILU. AIR 1955 N U C (Madh B) 3733. 


.yt. U'Z (U — I ower of Nagpur High Court to 
punish for contempt - (.)ue^tion of interpretation of 
Constitution does not arise every time the High Court 

13o1db). AIR 1952 Nag 

TTMc 133 (1) (c) - “ft shall be )a«. 

ful in S. 13, Police Act — Wrong interpretation of 
- Lea\e to appeal— (Police Act (1861), S. 13). 
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The Police Act was enacted to reorganize the police 
and to make it a very eliicieut instrument for the 
prevention and detection of crime, and S. 15 gives a 
statutory protection to the authorities if they act in 
the manner provided therein. It imposes ^no obliga- 
tion on any of them to eaercise the power if they do 
not consider it necessary to do so. It cannot therefore 
>e contended that the use of the evprcssion “it shall 
tie lawful' in S H of the Police Act makes it obliga- 
tory on the oihccrs concerned to act in the manner 
indicated in the section and failure to act in such a 
manner entitled the person aggrieved to ask for a 
writ, but assuming that the contention is right, the 
ciuestion involved is one of inlerpretation of S. 15 of 
the Police Act; and even if the fiigh Court be held to 
have rejected th« application of the petitioner for the 
issue oi a writ of mnidamus on a wrong interpreta- 
tion ot the statute, leave to appeal cannot be granted 
under the provision of Art. 13.! (1) of the Constitution 
because no question of law as to the interpretation of 
the Constitution arises, Mor can leave be granted 
under Art. 135 (1) (c^ of the Constitution, because the 
liigh Court has not passed any order in a Civil pro- 
ceeding nor is any matter of wide public importance 

involved in tiie case. I I. R 30 Pat 1252 : 1952 Cri 
P J 1039 I AIR 1952 Pat 386 (387) (Pi B) (Pr 4) (DR.) 


Arts. 132(1) and 134(l)(c)-CriminaIcase- 

Leave to appeal — Grounds— Competency of High 

Court Judge to hear and decide case if proper 
ground— CoDstiiutioD of India. Art. 376 (2). 


The petitioners accused were convicted on a murder 

charge and sentenced to imprisonment for life. The 

sentence was confirmed on a reference and appeal to 

a Division Bench of the High Court. The petitioner 
hereupon applied under Art. 132 ( I) and Art. 134 
(1) (c) ol the Constitution of India for leave to appeal 

to the Supreme Court on the grounds (1) that one of 
the judges constituting the Bench which disposed of 

1 validly appointed to the olfice of 

the Chief Justice and as such the Bench had no juris- 

diction to hear the appeal (2) that on the merits the 

decision confirming the conviction and sentence was 
wrong and uusustainable in law. 

Per Koshi J — Hel I that even assuming that the 
appointment of the Chief Justice was not Constitu- 
tionally correct, in view of the events that had 

become accomplished facts when the decision in the 
case was given, it was not open in law to the peti- 
tioner to raise the competency of the Chief Justice 
to hear and decide the appeal when it w-as taken up 
tor hearing or in a proceeding for leave toappeal or 
in the appeal before the Supreme Court itself,- inas- 
much as it would amount to a collateral attack which 
the law did not permit. The first ground raised being 
devoid of any merit leave to appeal could not be 

granted on (hat ground. 1919-46 D L R 547 and 

Cooley's Constitutional Limitations Sth Edn. Rel. on. 

Held also, that the construction of Art. 376 (2) 
which is involved in the first ground and which 
occurs in Part 21 of the Constitution is not a sub- 
stantial question of law as to the interpretation of the 
Constitution within the meaning of Art. 132 (1). 

Held further, that the second ground urged in 
support of the application merely involved the ques- 
tion of the aDprcciation of the approver’s evi- 
dence and the form of the judgment and therefore 
it was hardly a matter that could be made the 
subject of appeal to the Supreme Court. Leave to 
appeal is not granted except where some clear 
departure from the requirements of justice exists nor 
unless by a disregard of the forms of Ifgal process, 
or by some violation of the principles of natural 
lusticc or otherwise substantial and grave injustice 
has t^n done. NVhere the grounds suggested cannot 
sustain the appeal itself leave cannot be given. 1950 


Trav-Co 45 (48, 50) (PU A 
»nd B) (Prs 10. 14, 1C) (DB). 

9. Special leave. 

® ~ Applicability— Special leave — 

Grant ot — Conditions. 

Under Cl (2) of Art, 132 there is no scope for 
granting a special leave unless two conditions are 
satisfaed : (i) the case should involve a question of 
aw as to the interpretation of the Constitution; and 
( 11 ) the said question should be a substantial question 
The principle underlying the Article is that 
the final authority of interpreting the Constitution 

Supreme Court. With that object 
t e Article js freed from other- limitations imposed 

and the right of appeal of 
the widest amplitude is allowed irrespective of the 

nature of the proceedings in a case involving only a 
substantial question of law as to the interpretation of 
t^he Conjtit^ion. State of J. and K. v. Thakur Gang. 

1 lorn / 1 Ker L R 387 i 

^ ^ * (I960) 2 S C R 346j« 

A.R 1980 SC 356 (359) (PI A) (Pr 6). 

-—Art. 132 — Criminal P. C. (1898), S. 426 (2B) — 

J Deave’— Meaning of— Not restricted to leave 
Supreme Court under Art. 132 (2) or 
Art. 136 It means ieave granted on special grounds 
and includ^ certificate of fitness under Art. 134(1) 

McoSi c India. See Criminal P. C. 

(1898), S. 426 (2B). AIR 1960 Anclh Pra 622. 


• ^ Art. 132 (1) — Grant of certificate— Questioo 

ol interpretation of Preventive Detention Act 
Before the Supreme Court can grant a certificate 

under Alt. 132 (1) of the Constitution, the case must 
involve a substantial question of law as to theinter- 
pretatioii of the Constitution of India. The Supreme 

A to grant a certificate under that 

f Vu merely involves the interpretation 

ol the Preventive Detention Act. Kishori Lai v. State, 

^ 494 : 52 Cri LJ 1453 I AIR 

1951 Assam 169 (172) (Pt C) (Prs 23. 24) (SB). 


10. Scope of appeal before Supreme Court. 

* 132 — New point — Point that Central Gov- 

ernment had not formed opinion as required by S. 3, 
Lssential Commodities Act before promulgating Fruit 
Products Order (1955), cannot be taken for first time 
in appeal before Supreme Court. See Essential Com- 
modities Act (1955). S. 3. AIR 1965 SC 1167. 


* "Arts. 132, 226 — New point — Writ petition de- 
cided by High Court upon assumption of existence 
or certain le^al position —Existence of such position 
^"^ll^^^Kcd before High Court— It cannot b# 
allowed to be challenged in appeal before Supreme 
Court from order of High Court — Essential Com- 
modities Aet (1955), Ss. 2. 3 -Fruit Products Order 
(19o5). Cl. 16(1) (c). 

Before the High Court, in a writ petition, the argu- 
ment was based on the plea that the petitioner’s 
product was medicinal and, therefore, w'as exempt 
under Cl. 10 (l)(c) of the Fruit Products Order, 1955. 
The High Court held against the contention. The 
point that the product was not an essential com- 
modity w'ithin the meaning of the Essential -Com- 
modities Act, 1955, was not raised. It was assumed 
that the product was an essential commodity. 

Held, that the point that it was not an essential 
commodity within the meaning of the Essential 
Commodities Act could not be raised for the first time 
in an appeal before the Supreme Court against the 
order : of the High Court. Hamdard Dawakhana 
(Waki), Delhi v. Union of India, 1905 S C D 348 : 
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1963 SC 640 (643, 644) (Pt A) (Pr 9)i 


• Arts. 132 and 130 — Certificate of fitness 

under Art. 132 — Appellant cannot raise grounds 
other than those on which certificate is granted 
except with leave of Court -Such leave when can be 

cranted. 

A person appealing to the Supreme Court under 
Art. 132 of the Constitution may not challenge the 
correctness or propriety of the decision: appealed 
against on grounds other than those on which the 
certificate is granted, unless the Supreme Court grants 
iiim leave to raise other questions. Such leave is 
generally granted where the trial before the High 
Court has resulted in grave miscarriage of justice or 
where the appeal raises such substantial questions, 
-that on an application made to the Supreme Court 
under Art. 136 of the Constitution leave would ba 
■granted to the applicant to appeal against the decision 
on those questions. 

The Assam Sales Tax Act, 1947, provides a hie- 
rarchy of taxing tribunals competent to decide ques- 
tion as to the liability ot the tax-payer under the Act. 
with a right to have questions ' ' Uw arising out of 
<th6 order decided by the High Court of the Province. 
The scheme evolved by the Legislature for determi- 
nation of tax liability is that all questions of fact are 
<0 be decided l)y the taxing authorities and on ques- 
iions of law arising out of the decision of the taxing 
authorities the opinion of the High Court mav lie 
obtained. The High Court is again int an appellite 
authority Over the decision of the Commissioner; it 
has merely to give its opinion on questions of law 
arising out of order of the Commissioner. Whether 
the decision of the Commissioner is not supported l)y 
any evidence or is based upon a view of facts which 
could never be. reasonably entertained, is a que.stion 
of law which arises out of the order. 

The assessee appellants who were assessed to sales 
tax without lesorting to the machinery provided 
under S. 32 of the Act, moved the ffigh Court under 
its writ jurisdiction and invited the High Court 
to reopen the decision of the taxing authorities on 
questions of fact and this they diJ without even 
raising the questions before the Superintendent _ of 
Taxes and the Assistant Commissioner. The High 
Court declined to consider whether the conclusions 
of the taxing authorities on questions of fact were 
■correct but granted a certificate under Art 132 of the 
•Constitution on the ground that the plea about vires 
of S. 2 (12) of the Act raised a substantial question as 
to the interpretation of the Constitution At the hear- 
ing the appellant sought to raise grounds other than 
constitutional on which certificate had been granted. 

Held, that the Supreme Court would decline to 
entertain the application to rai.se questions other than 
ihose raised by the certificate granted by the High 
Court because the questions sought to be raised were 
questions of facts which were not canvassed at the 
appropriate stage before the taxing authorities and 
the machinery provided under the *ct for determina- 
tion of questions relating to liability to tax was at- 
tempted to be by.passed. Thansingh Nathmal v. 
Superintendent of Taxes, Dhubri, ILR 16 Assam 203 : 
(1964) C S C R 654 : (1964) 15 S T C408 : AIR 1964 
SC 1419 (1422. 1425) (Pt A) {Prs 5. 12). 

• Arts. 132 and 133 — Interference w'ith finding 

of fact — Practice of Supreme Court — Tinding of 
authority hearing objections to scheme under S. 6S*A 
Motor Vehicles Act that there wa? due service of 
notice on objectors, affirmed by High Court in writ 
proceedings— Finding being one of fact will not be 

interfered with in appeal to Supreme Court. Sobharaj 
Odharmal v. State of Rajasthan, (1963) Supp (1) 


• “Arts. 132, 133— Scope — Certificate under Arti- 
cle 133— High Court cannot limit certificate to any 
particular point — Entire appeal is before Supreme 
Court — Point though not argued before High Court 
not abandoned— Supreme Court dealt with the same- 

Order 16, R 4 and O. 18» K. 3 (2) of the Supreme 
Court Rules (1950) do not proprio vigore lay down 
tiiat the High Court can issue a limited certificate; 
but they assume that under certain circumstances it 
can do so. Article 1.33 of the Constitution does not 
empower the High Cxjurt to limit the certificate to 
any particular point. If the decree of the High Court 
is one of affirmance, the High Court certifies that 
the appeal involves a substantial question of law; 
and it has been the practice of some of the High 
Courts (0 state the substantial question of law in the 
certificate issued. Once the certificate is issued and 
the appeal is properly presented before the Supreme 
Court, the entire appeal will be before it. The assump- 
tion underlying the said rules of the Supreme Court 
may appropriately refer to a certificate issued by a 
High Court under Art 132 of the Constitution. 
\Miere the rtifiMte is given under Art. 133 the 
entire appeal is belorc the Supreme C/Ourt Rut it doe.s 
not follow from this legal position that the Supreme 
Court should allow the appellants to raise a plea 
before it if (hey had failed to do so before the High 
Court. Where tJie appellant did not argue a point 
before tlie High Court but at the same time ditl not 
abandon it, Supreme Court dealt with the same. 
Chandrasekhara Mudaliar v. Kulandaivelu Mudaliar, 

( 1963) 2 S C R 440 ; AIR 1963 S C 185 ( 199) (Pt E) 
(Pr 25). 

® "““Art. 132: — New plea — Contention not raised 
before High Court— Opposite party not having opDOr- 
tunity to meet the contention — Contention was reject- 
ed by Supreme Court. Sudhan.susekhar Singh Deo v. 
State of Oris-a. 1961 S C D 99 : (1961) 41 ITR 743 i 

(P?B)’(P« ‘ ^ ^ 196(199.200) 


• Art. 132 (1) and (3) — Applicability — Certi- 
ficate under %rt. 132 (1) — High Court holding that 
case involves substantial question of law as lo inter- 
pretation of Art. 226 and not Art. 311— Effect of. 


Where a High Court in granting a certificate under 
Art 132 (1) holds, rightly or wrongly, that the case 
involves a substantial question of law as to the inter- 
pretation of Art 220 and not Art. 311 the effect of the 
certificate Is to enable the appellant to appeal to the 
Supreme Court on the ground that the question of the 
interpretation of Art. 226 has been wrongly decided 
l)y the High Court, and if the. appellant wishes to 
appeal on any other ground, he can move the Sup- 
rerne Court for necessary leave as required by Arti- 
cle 132 (o)» The State of Mysore v 11. ChabisDi 
AIR 1958 S C 325 (327. 328) (Pt A) (Pr 6). 

• Art. 132 New plea — Practice of Supreme 
Court -Question of fact. See Civil P. C. (1908), S. 112 
AIR 1958 SC 239. 




pica— i^uesiion ot tad. 


Bose, J. — The ground, that the opposite party had 
waived the irregularity in the departmental inquiry, 
not raised in the grounds of appeal against orders 
under Art. 226 before the Supreme Court, being a 
question of fact, requiring evidence, cannot be raised 

during argument. The State of U. P. v. Mohammad 
Nooli, (1958) S C J 242 : 1958 S C A 73 : (1958) Mad 
L J (Cri) 197 : ILR (1957) 2 All 422i 1958 S ^ 595 
AIR 1958 S C 86 (97) (Pt E) (Pr 28). ■ 


• Art. 132 — Practice — Supreme Court — New 
point regarding question of fact— See Civil P C 
(1908), S. 112. AIR 1956 S C 446. ‘ ‘ 
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® Art. 132 (1). (3) — Grounds of appeal. 

here the appeals have come up before Supreme 

of a certificate granted under 
Art. (1) the appellants are not entitled tochaP.ence 

decision appealed against on a 
ground other than that on which the certificate was 

given e.vcept With the leave of the Supreme Court. 

Punjab, (1953) S C J 48 i 

m ^IQ r I X ^ J 525: 1953 SCR 

vili 5 C A 856 ; ILR (1953) 

1 unj 639 : AIR 19o3 S C 83.(87) (Pt C) (Pr 14). 

C^ditions.^ ~ 

Per Desai, J — Three facts emerge from the provi- 

^ntc^h^ proceedings are divisible 

mto three c asses, 'Civil’, ‘Criminar and 'other' pro- 

cerHif-^^i’ fl^at the appeal must be filed after the 
(3) ht ii' m*" “*g'\ Court and not before; 

not in rr Supreme Court, and 
■vith thl^L grounds of appeal may, 

Other HiQ Supreme Court, include grounds 

tauon hi ‘‘ 'he ilterpre- 
atioa ot t.he Constitution has been wrongly decided- 

he Sficatlls*’'" pr®ep"ared afte; 

',r.nfn” : ' S'ven or the leave is granted. If the 

muTt aRer"’rp"‘* ‘^“’er ground, he 

Coult or iL ll certificate from the High 

obtail thn f fu^'c 'h“ Supreme Court 

1957 AlUv R in 'h® Supreme Court for the same, 

!pt « (P, 3 MiSbV” I5‘«l 

granted under 

Horn f'-^'her cerSe 

a^^^,°htaiaed from the High 

grounds p -®'® Cl- (1) wishes to urge other 

Cour“i- 1 ®PP®3>. he can do so if the Supieme 

lealeif vfvp Th l^-^ve and only il such 

^ g*v^u. There is no scope for the Ilich Court 

n^frnn”® Certificate under Art. 133^ for the 

taken in (hi ®®'horiMng the further grounds to be 

which was nn^F^‘^ ‘J’*C‘’”c3iateclass of grounds 

India Act -0.5 <2), Government of 

annealpH^' •“.®,"’®*>’ 'hose On which a party could have 
Scil i^nn -pP""*®' i®®^® to HisMajestv in 
sWenr hal 1 iF-'"®'® “'’'^®.'' 5- 205 (1) had been 

of two brmH 1?- ? '5^' Jhat clause knows only 

bv thlcprMl^A’"”".''^"®"’.®'^’ pounds authorised 

Erounds nfhn s S’'®"'®'! under Ch (1) and such other 
grounds as the Supreme Court may permit the apnel. 

( 52^ 530M'pt ?■’ ?00 ^ 1957 Car528 

I ozif, .^jUj (Pt C) (Prs 4, 5, 6) (DB). 

11* Form of certificate. 

— “"Art. 132 Porm of certificate. 

undlr '®9'''';efi for a certificate 

granted by the Judge by an 
judgment, Gl Cal W N 

600 I AIU 19i>7 Cal 52S (529) (Pt A) (Pr 2) (DB). 

12. Stage at which certificate can be granted. 


HAn w I ^^^^cnbing stage at which applica- 

to appeal has to be made - Validity - 

Orders— Allahabad ll^h 

Court Rules, Ch. 23, R. 28. AIR 1953 All 610. 

13. Cancellation of certificate. 

—Arts. 132 (1), IM (1) and 135 — Civil p. C. (5 of 
1908), Ss. 109 and 110 and O. 45-Sceurity and 


deposit for printing charges, etc.-Failure to furnisb 
—Lttect— Supreme Court Rules, 0. 12, R. 3. 

The Adaptation of Laws Order, 1950. made suitable 
amenaments to Ss 109 and 110 and O. 45 of the 
L. Lode and the Supreme Court by virtue of rule- 
making power confeired upon it bv the Constitution 
in regard to matters pertaining to appeals have made 
the in O. 12 applying the provisions of O. 45 of 

n . l^oo prelerred under Arts. 132 
1.1) and 133 (1) and 135 of the Constitution. 

Where after an appeal had been filed in the Supreme 
ourt the appellant fails to furnish security and also 
the deposit towards defraying charges of printing he 
cannot escape the consequences of cancellation of his 
certittcate by relying on the fact that O. 45, Civil 
r suitably amended by the High 

ATR^Vo-oVr^i^A^ ^ 2 Mad L J 197 

AIR l9o2 Mad 94 (Pr 6) (DB).- 

14. Effect of grant of ceitificate. 

® 1*52— Interlocutory orders. 

Where the order appealed against is only a decision 

issues and it does not dispose of the 

. it there IS no judgment, decree or final order and 

^ appeal to the Supremt Court is maintain- 
able The fact that the certificate of fitness has been 

granted would not alter the position as no certificate 
can e granted in respect of all interlocutorV orders. 

Saheb v. State of Bombay 

S n^9" 1 Andh W R 

^r \ ioa ' S C A 431 : 1958- 

S C J 403 : AIR 19o8 S C 253 (254, 255) (Pr 7, 8, 9)^ 

-—Arts. 132, 133, 134 and 136 Leave to appeal— 

1 Lffect--(High Cnurt Rules and Orders— 
Allahabad Rules of Court (1952). Chap. 23, R. 1) 

applying for 

iiAr,! **^tending appellant has to 

Kp^aT I ^ simply a ceitificate. Leave to appeal is to 
rA?,^f ® 'I r 136andfrom the Supremt 

V-ii has no power to grant leave 

to appeal, sRll applications for leave to appeal are being 

presented though what they really ask lor is one:certi- 

cate or another. This practice, which is undoubtedly 

wrong has unfortunately received some support fron^ 

ules of Court (Allahabad) which erroneously refer 

to such applications as applications *for leave tc 

appeal to the Supreme Court’, Vide R. 1 of Chap. 23. 

II* ^ certificate is made to a 

igh Court, all that it has to decide is whether the- 
lacts he certified exist or have been established: it 
IS beyond its jurisdiction to consider whether an 
appeal lies on the basis of the certificate or not. I‘ 
cannot refuse to grant a certificate on the ground that 
no appeal lies from the order even if the certificate is 
granted : this is a matter within the e.vclusive juris- 

tion 01 the Supreme Court The grant of a certiacatc 

or the entertain jjent of an application for a certificate 
does not mean that in the ojiinion of the High Cour 

Tu ^ C) 2CS : AIR 1957 

All o05 (dIo) (Pt G) (Pr 15) (DB). 

■ Art. 132 ( 1 )— Certificate under— Effect of — If 
becomes appeal — f urther petition for appeal — 
Necessity for filing. 

Tliere is no provision for lodging a petition of 
appeal directly in the Supreme Court within the 
l^eriod of limitation after a certificate under Art. 13- 
(l) is granted. The whole procedure prior to the 
admission of the appeal lies in the High Court. There- 
fore the mere grant of a certificate under Art. 132 
(1) by the Judge does not bring an appeal into existence. 

A certificate under Art. 132 (1), embodied in the judg- 
ment, is a mere declaration as to the nature of the case 
and is not granted to any particular party. On the 
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^ength of that certificate, any of the parties aggrieved 
^ the judgment can prefer an appeal. Unless there, 
tore, there is a further petition by a party actually 

desiring to appeal, it cannot bektown that anybody 
IS going to appeal at all or who the appellant is or 
that the appeal is in lime and in form. In order that 
there may be an appeal, a further peti ion is thus 

(B DMPr 12)%h (531) 

15. Order refusing certificate - Ai peal, 

*.7J ^33 Di'-crjtioij - luttilereiice 

with— racts of case considered auv di-'t.>ttjun pro- 
perly exercised by High Court— Suortmt ( ouit would 
not interfere. Union of India v. Shr o Bam Bohra 

^ 2 S C A 29 : 1965 

B L J R o89: AIR 1965 S C 1531(1535) (Bt C) (Pr IS). 

16. Procedure. 

“ Arts, 132, 133 and 134 — Appeals to Supreme 
Court— procedure for obtaining leave. 

The scheme under Art. 132 and Arts. 133 and 134 

as regards appeals to the Supreme Court is different. 
Under Art. 132 (1), it is Ifie Judgc.s wlio deal with 
the case in the High Court who have to certify whe- 
ther the case involves a substantial question of law as 
to the interpretation of the Constitution. That how- 

certificate for leave to appeal. 
The Bench, dealing with applications for leave to 
appeal to the Supreme Court, examines the appli- 
cation and sees whether the other requirements as to 
limitation and the like are satisfied. Where an appli- 
cation IS made to the High Court for leave to appeal 
to the Supreme Cou:t under Art 132 {!' of the 
Constitution of India, but no certificate, as contem- 
plated by that Arlscle granted by the Judges who 
u6alt with the case in the High Court, is produced > 

the application is not maintainabJe. AIR 19G1 Cal 
527 (527) (Pr 1) (DB). 

• — Arts. 132, 133 (1) (c) and 134 (1) (c) - Appli- 
cations under — To whom to be made — Practice in 

Calcutta High Court — Calcutta High Court Rules 
(Original Side) Chap. 33-A, Rr 2 and 4 — Appellate 
Side Rules, Part 2, Chap. 6 Rr. 2 and 5 and Vol. I. 
Chap. 2, R. 14. 

Under the Calcutta High Court Rules, as developed 
by practice and certain Division Bench decisions, not 
only Bench different from (he liench deciding the case 
itself, deals with the question whether a certificate 
shoulder should not be granted under Art. 132 (1) 
and Art. 133 (1) (c), but also two applications have to 
be made and two certificates, one informal and an- 
other formal, should be given, the informal certificate 
being granted under Art. 132 (1) by the Bench which 
decided the case. Bijon Krishna Muklier.ec v. (Com- 
missioner of Police. AIR 1961 Cal 521 (524 526) 
(Pi 15) (Prs 11. 14. 22) (SB). 

• Art. 132 (1)— Scope of — Crant of certificate for 

appeal to Supreme Court — Petition of appeal in pur- 
suance of — I'ormof — Procedure. See Cuvil P. C. 
(1908), O. 45, R. 7. AIR 1957 Cal 528 (DB). 

Arts. 132 (1) and 133 (1) (b) — Grant of leave to 

appeal to Supreme Court against order dismissing 
petition to quash order of Government vesting an 
electrical undertaking in Government — Stay of ope- 
ration of the order vesting the undertaking pending 
disposal of appeal to the Supreme Court — 1( can be 
ordered— Civil P. C. (5 of 1908), O. 45, IB 13 (2) (d) 

— Scope — If can be invoked to restrict or prevent 
successful party from exercising the right under 
the Order of High Court under appeal. 

Order 45. R. 13 (2) (d) of the Civil P. C, only 
enables the High Court to place the party seeking its 
assistance under any condition which the Court may 
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think fit to impose. It enables the High Court to give 
such other directions, i. e., a direction other than a 
ciirection placing the party under any condition res- 
pecting the subject-matter of the appeal such as for 
instance, IjA’ an directing the appointment of a 
Receiver. The provision does not enable the High 
Court to give any direction to the successful party by 
way of obstructing or preventing him from exercising 
the rights to which he has become entitled under 
the final order of the High Court. 

Where an application for the issue of a writ of 
mandamus directing the Government to forbear from 
taking possession of the petitioner (an electrical 

undertaking) under a G. O. was dismissed and leave 

to appeal to Supreme Court was granted and the peti- 
tioner then prayed for a stay of operation of the G. O 
pending disposal of the appeal to the Supreme Court! 

Code does not 

enable the HighCouitto grant the relief. (1952)2 
^ K ■* ''' ^ S23 : 65 Mad L W 

in (S ‘ ® 

“ Arts. 132, 133 — Form of application to Hiel' 
Court. ^ ‘ 

Held that the petitioners should have filed petitior 

^ necessary certificate under Arts. 132 
and 133 and not for obtaining a special leave w’hich 

only by the Supreme Court. AIK 
1956 Manipur 33 (34) (Pt B) (Pr 9). 

- Arts. 132, 133 — Form of application to 
Court. 

Reference to 0.45, Civil Procedure Code in the 
petiUon for a certificate under Art. 132 or Art. 133 of 
the Constitution appears to he necessary. Again the- 
grounds of Appeal have to be mentioned in the peti- 
Bon as appears to be necessary under H. 3 of O. 45, 
Civil Procedure Code. An afiidavit to the effect that 
what is stated in the petition is true to peiitioner’' 
knowledge, information and belief should be filed 

D C proper authority. Under O. 6- 

R. 15, Civil Procedure Code, pleading-^, i. e., plaints or 
written statements are to be verified at the foot, but 
not petition for leave to appeal in a writ petition and 

mZunc, (Pr'ro)“;°‘ 

Arts. 132, 133 — Form of application— Parties. 

Where in a writ petition under Art. 220 the Deputy 
CommisMoner of Manipur and the State of Manipur 
were the cont«ting opposite parlies, but they had not 

P'-’t't’on under .Arts 132, 13' 
and the petitioners did not file any affidavit during 

rp'll u Pe‘'f'°'' »> order to 

rebut the allegations msde in the writ petition. 

Held, that the form of the petition would hi. 

tnofin I » 1950 .Manipur 33 (34) 

17. Limitation. 


c P*";itation. See Limitation Act (1963) 

S. 12 (2) aud Art. 132. AIR 1965 Cal 630 (DB). ' 

— ‘^PPbeation for leave to 
appeal-(3rder under Art. 226 - Judgment - Time 

reciuisite for copy — Exclusion of — Presentatinn 

appl.eat.on for leave-Clerk of Advocate Cental - 
Competency-Non-.mpleadment of a pa.ty by over . 
Sigitt— s. Limitation Act applied. 

-P made 01 . 
on 15 1 I<)5-> I V“‘‘ ioJsment mad< 

onlo l-lJ.j-, Cf-py delivered On 30-1-1 952. ADr>Hrnfm.> 
for leave to appeal made on 30-1-1952. 'fhe annli 

cation lor leave foannp-ji k.. tu t- ^ ne appii- 
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was not impleaded as respondent by mistake. The 
application was opposed as not maintainable. 

Held, the word “order'* in Limitation Act, S. 12 (2) 
must cover judgments in cases under Art. 226 of the 
Constitution of India. In cases covered :by Art. 226 
the judgment itself is the order to be appealed from 
and the time taken in obtaining the copy of the judg- 
ment has to be excluded. 

One of the petitioners in whose favour the order 
under Art. 226 was, was not impleaded by oversight 
and the Court condoned the delay in impleading him 
as a parly caused by such oversight. 

Order 3, K. li Civil P. C., provides that any act in 
■any Court required or authorised by law to be made 
or done by a party may, except when otherwise pro- 
vided, be made or done by the party or his agent or 
l>y a pleader. The presentation of the application for 
Wve is an act governed by O. 3, R. 1, Civil P. C. The 
Ciovernment Advocate represents the State ; but the 
presentation by his clerk is not permitted under the 
rule. But considering the prevailing practice, which 
is to cease, the time between the presentation to the 
date of the appearance of the Advocate-General in 
vL 0 petition which date might be taken as the date of 
(presentation was condoned under S. 5 of Limitation 
Act. 1952 Raj L W 511 1 ILR (1952) 2 Raj 492 : AIR 
1952 lUi 180 (181) (Pts A, B) (Prs. 7, 8. 9) (OB). 

ARTICLE 133 
SYNOPSIS 

(Constitution of India, Art, 133) 

i. Scope. 

2* Conditions under which appeal lies under the 
Article. 

o. This Article and Ss. 109 and 110, Civil P. C. 

4. Retrospective effect. 

5. "Judgment, decree or final order." 

Ci. "Judgment.** 

(a) Orders on petitions under Art. 226. 

7. "Decree**. 

S. "Final order." 

(a) Order on application under Art. 226. 

(b) Interlocutory orders. 

(c) Order of remand. 

(d) Orders relating to appointment of re- 

ceivers. 

'4 Civil proceeding. 

See also Ibid, Art. 132. 

(a) proceedings under Art. 226. 

(b) Proceedings under Art. 227. 

10. High Court. 

H. \’ahie of subject-matter in Court of first instance 
—Clause (a). 

(a) Court of first instance. 

(b) Subject-matter of dispute. 

(c) Determination of value. 

(d) Applicant for leave, if barred from showing 
the real value— Estoppel and res judicata. 

(e) Subject matter incapable of pecuniary 

valuation. 

(f) Consolidation. 

12. Amount or value of subject-matter in dispute on 
appeal. 

1:1. Clause { 1) (b)— General. 

(a) Illustrative cases. 

14. Grant of leave to appeal. 

(a) Clause (c) applies only to "judgment, 

decree or final order.’* 


(b) Questions must be of great public or prl« 
vale importance. 

(i) Questions that are of great publio oi 

private importance. 

(ii) Questions that are not of importaBce. 

(c) Questions on which there is conflict of 

decisions. 

(d) Leave, if can be granted to both parties. 

(e) Leave with conditions. 

(f) Effect of granting leave to appeal. 

15. Decree of affirmance. 

(a) Variation in extraneous or consequential 
matters. 

16. "Court immediately below." 

17. Substantial question of law. 

(a) Findings based on settled law. 

(b) Question of law involving diffarence of 
opinion.: 

(c) Questions of fact. 

(d) procedural matters, 

(e) Incorrect application of law. 

(f) Construction of documents. 

(g) Admissibility of documents in evidence. 

(h) Other cases. 

IS. Clause (2). 

19. judgment of single Judge of High Court. 

20. Concurrent findings of fact. 

21* Practice and procedure, 

(a) Form and contents of application! fo# 

leave. 

(b) .Application to whom to be made. 

(c) Slay,- 

(d) Interference with findings of fact. 

(c) New plea. 

22. Limitation. 

1. Scope. 

• Art. 133— Right of applicant to ply buses law- 

fully extinguished - He cannot challenge right of State 
Transport undertaking to ply their buses wath or 
without permits — Application under Art. 226 dis- 
missed — He is not entitled to maintain appeal. See 

Ibid, Art. 32. AIR 1962 S C HS3* 

• Art* 133 — Scope— Bihar Hindu ReligiousTrusb 

Act, S. 55 (2) — If overrides Article — Bihar Hindu 
Religious Trusts Act (1 of 1951), S. 55 (2) Moti Das 
V. S. P. Sahi, ILR 38 Pat 639 : (1959) 2 S C R (Supp) 
563: (1959) 2 SC A 432 : 1959 SCJ 1144 i AIB 
1959 S C 942 (950, 951) (PI H) (Pr 16). 

Arts. 133, 134 and 136 — Applicability— Pro- 
ceedings not covered by Art. 133 or Art, 134— Ro- 
medy is under Art. 136. 

It cannot be said that all proceedings must fall 
either within the purview of Art. 133 or Art. 134. 
There are many proceedings like the proceedings 
before the Election Tribunals which are not within 
the purview of either Ait. 133 or Art. 134. in such 
cases, the remedy lies in applying direct for special 
leave under Art. 136. 1956 Cri L J 358 (1) : AIR 195« 
Ajmer 40 (1) (40) (Pt Bi (Pr 2). 

Art. 133— Scope of. See Ibid, Art. 134. 1954 Cfl 

L J 540 : AIR 1954 Ajmer 18 (1). 

Art- 133 (1) (a)— Order passed on revision — Civil 

P. C. (1908). S. 109 (a). 

Article 133 (1) (a) of the Constitution of India pre- 
supposes that the order impugned is passed on appeal 
and not otherwise. Where the order in question is 
passed on the revisional side of the High Court no 
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133 (1) (c). AIR 1945 

« dl) iptkMPr‘1? ' *«> 


Art. 133— Scope. 

^der in proceeding that is neither civil nor crimi- 
4Qal“Appeal to Supreme Court when lies. See Ibidi 
Art. 132. AIR 1957 All 505 (DB). 


Art. 133 — Final order in revision by High Court 
—Appeal to Suorenie Court. See Ibid, Art. 132. AIR 
1957 All 28 (DB). 

~ Art- 133 ( 1 ) — Reference in income-tax proceed- 
ing Decision hy High Court under Income-Tax 
Act| Si 66 — Petition for leave to appeal to Supreme 

Court— (Income-Tax (1922), Ss. 66. 66.\). 


The expression "/udgmeDt, decree or final order” 
*!sed in Art. 133(1' 01 the Constitution does not 
apply to a decision given by the High Court under 
S. 66 of the Income-tax Act on a reference. Therefore, 
when a petition is made to the High Court arising out 
of a reference decided by the High C’ourt for leave to 
appeal to the Supreme Court, apart from Art. 132 the 
fligh Court has to consider whether leave should be 
granted or not only under S. 6eA (2) of Income- 
Tax Act and not under Art. 133 of the (Constitution 
(1952) 22 I T R 1.50 : 54 Bom L R 609 : ILR (1953) 
^^OTn 549 I AIR 1952 Bom 479 (482. 483)(PtA)(Pr 10) 
(DB). 

Art. 133 — Applicability — Distinction between 
.Art. 132 and this article — Decision on vital issue — 
Same can be appealed agaiust under Art. 132 but not 
under Art. 133. See Ibid, Art. 132. AIR 1963 Cal 281 
(DB). 

“Alts. 133 and 135 — Scope of— I^itigant coming 
tinder Art. 133 but unable to fuldl its recjuirements — 
Right to fall back upon Ait. 135. 1960 Cal L J 210 j 
(LB (I960) 2 Cal 617 : 64 Cal VV N 52 : AIR 1960 
Cal 77 (80) (Pt B) (Pr 10) (OB). 


““Art. 133— Art. 135 not applicable — Art. 133 does 
not apply. 

Obiter ; It is not logical to turn to Art. 133 after it 
IS found that Ait. 135 does not apply to a particular 
case. The order in which the piovisions of the Con- 
stitution are arranged is that Arts. 133 and 134 pro- 
vide for civil and ciiminal cases respectively and then 
\rt. 135 makes further provisions for a certain class 
of cases to which Arts. 133 and 134 do not apply. 
58 Cal W N 354 I (1954) 25 ITR418 jAIR 1954 
Cal 477 (480) (Pt B) (Pr 12) (DB). 


—Art. 133 (1) — Not applicable to appeal in In- 
come-tax matter — Income.tax Act (1922). S. 66-.A(2)- 

Art. 133 (1) of the Constitution has no applicability 
to appeal in income-tax matters and cannot be invoked 
m an application under S. 66.A (2) of the Income-tax 
Act. AIR 1952 Bom 479 and AIR 1954 Cal 477. Kel. 
on. 1961 Ker L J 1436.-. 

Art. 133 — Applicability — Right of appeal — 

Nature of— -Words ambiguous — Court should uphold 
right — Constitution not to be read as departing from 
established law. 

• Fer Jagadisan, J. — right of appeal is a substantive 
right, though it stems from a statute or the Conslitu. 
tion, and is not inherent in every defeated suitor. 
The constitutional provisions dealing with the right 
of appeal to the Supreme (3ourt have to be read wnth 
duo rfgard to the qualifications, limitations and res- 
trictions contained therein, hut with a liberality 
which w'ould favour an appeal being preferred rather 
than with the stringency that would defeat it. If 
the words are sufficiently clear, either for or against 
an appeal, there can be no issue regarding the right, 
'if, however, the words are ambiguous and are capable 


of being construed as sustaining a right of appeal, or 
as conferring such a right, it woula be proper and 
legitimate for the Court to uphold the right. Broadly 
stated, the ambiguity resulting from the language of 
an enactment is resolved by adopting that meaning 
which accords with Justice and good sense. As 
f^tween two constructions which are open, both 
being equally plausible, the (Tourt may lean in favour 
of the more reasonable of the tw'O. (1882) 7 A C 094 
and 1917 AC 260, Rel. on. 

The Constitution .should not be read as departing 
from the established law, if the words therein do not 
lean to that conclusion. In choosing one of two 
meanings where words are equally susceptible of both 
the meanings, the (institution should be read as fat 
as possible in harmony with the existing provisions 
of law. A I R 1952 SC 10, Rel. on. (1964) 1 Mad 
L J 7 : I L R (1964) 1 Mad 133 ; A I R 1964 Mad 314 
(314. 315) (Pt B) (Prs 2, 3) (DB). 


9 Arts. 133, 226 —Order granting or refusing to 
grant a writ applied for under Art. 226 of Constitu- 
tion — If a ‘‘judgment or final order" for appeal to 
Supreme Court— Article 226 ~ Proceedings under — 
Nature and scope of- Original in nature— Quashing 
orders of inferior Tribunals — Power of the High 
Court to issue directions in appropriate cases. 

The petitioner failed to secure a .st*ge carriage 
permit before the Regional Transport Authority but 
succeeded in appeal before the State Transport Appel- 
late Tribunal. The propriety of the grant was chal- 

‘l'® respondent in an applicaticn under 
Art. 2 l 6 of the Constitution but without success. But 
in appeal the respondent succeeded and the writ was 
issued quashing the order of the Appellate Tribunal 
On the question of the right of the petitioner to 
ap{>eal to the Supreme Court against the order 
quashing the order of the Appellate Tribunal ; 

Held, an order on an application under Art. 226 of 
the (Constitution, whether it quashes the order of the 
inferior Tribunal or not, will be a judgment or final 
order within the meaning of Art. 133 of the Constitu- 
tion tor the purpo.se of an appeal to the Supreme 
^urt The essential tests which have been applied 
tor the interpretation of the word “judgment" in 

\ L ® Patent, will equally apply to 

.Art. 133 of the Constitution. 7’he scope of Art. 133, 
which confers a valuable right of appeal to the 

highest C^ourt cannot be whittled down by resorting 

to analogies and fictions. * 


tion, are original in nature and founded on rights of 

inrties aggrieved, with a view to keep the orders of 
statutory tribunals within the bounds of law. The 
subject-matter of a petition under Art. 220 will be 
entiiely different from the matters in controversy 

agitated before the inferior tribunal, the former rela- 
ting to vindication of a constitutional right. The 
merits ol the controversy in proceedings cannot be 
equated to the controversy regarding the rights or 
privileges asserted or claimed before the inferior 
Tribunal whose order is sought to be quashed in 
those proceedings. The only question in the writ 

proceedings will be whether a fundamental right of 

infringed or whether the order of 
the tribunal IS outside the authority conferred on it 
)y the statute. The proceedings before the Hich 

Court under Art 226 would be independent and not 

troversv bv thn T^-k decision on the con- 

troversy by the Tribunal, it miLst follow that the 
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finality of an order under Ait. 220 cannot be made to 
depend on the revival or pendency or otherwise of 
the controversy before the Tribunal. A writ issued in 
the e.arcise of ar, original jurisdiction possessed by 
the High Court cannot either amount to or be likened 
with an order of remand. An order passed by a 
single Judge on applications under Art. 226 of the 
Constitution whichever way it went and whatever its 
efiect on the proceedings before ihe inferior Tribunal 
might be, will amount to a judgment capable of being 
appealed against under Clause 15 of the Letters Patent. 
The decision in S. C. P. No. IIV of 1960 and S. C. P. 
Na 147 of 1961, Overruled. The decision in A I R 
1958 Mad 151 on this point held to be incorrect. 
AIR 1957 Punj 178, Dissented from. Southern Road- 
ways V. Veeraswami Nadar, 19G3 Mad VV N 677 : 
(1964) 1 Mad L J 25 : 77 Mad L W 1 : I L R (I964j 
1 Mad 1 : A I R 1964 Mad 194 (196. 197, 198, 200) 
(Pt A) (Prs S, 12, 13. 14, 17, 27, 28) (FB). 

Art. 133— Application order S. 66 (2) of Income- 

tax Act, 1922— Appeal to Supreme Court — Maintain- 
ability. See Income-tax Act (1922), S. 60 Th AIR 
1955 Mad 624. 

- — Art. 133— Section 31, Manipur Courts Act (1947), 
if impliedly repealed by Art. 133. See Manipur State 
Courts Act (1947), S. 31. A I R 1955 N U C (Manipur) 
4553. 


•Art. 136 (1) (c) — Appeal lies from order passed 
in revision. A 1 K 1949 PC 239 ; A J R 1943 Mad 
614. Rel on. Bombay Steam Navigation Co., Ltd. v. 

Damodar Savailal, 6 Sau L R 144 : A I R 1953 Saa 
lCU(l67)(PtB) (Pr5)(FB). 


2. Conditions under which appeal lies 

under the Article. 

Art. 133— Scope. 

The result on analysis of Art. 133 is that an appeal 
to the Supreme Court will lie in the following cases i 
(i) where the judgment, decree or final order of the 
High Court is not one of affirmance, the requisites as 
to value are satisfied ; (ii) where the judgment, decree 
or final order of the High Court is one of affirmance, 
firstly, the requisites as to the value are satisfied, and 
secondly, a substantial question of law is involved in 
the appeal; and (iii) where the High Court certiGes 
that the case is a fit one for appeal to the Supreme 
Court. A I R 1957 All 28 (33) (Pt D) (Pr 10) (DB). 

Art. 133 — Scope — Powers of High Court to 

grant leave— (Civil P. C. (1908), Ss. 109, 110). 

The right of a party to appeal to the Supreme 
Court from a judgment of a High Court passed after 
the commencement of the Constitution is prima facie 
to be determined by Art. 133 ; and where the amount 
or the value of the subject-matter of the dispute is 
less than Rs. 20,600 and the requirements of sub- 
clauses (b) and (c) of clause (1) of that article are not 
fulfilled, a High Court has no power to give the 
requisite certificate and leave to appeal cannot be 
granted under that Article. 1955 All W R (H C) 724i 
A I R 1956 AH 321 (322) (Pt B) (Pr 5) (DB). 

[Overruled on another point in A I H 1957 S C 5 10.] 

• Art. 133 (I) (b) - Civil P. C. (1908), S. 110, 

Paras 1 and 2 and Art. 133 (1) (a) and (b) — Rules of 
valuation under, stated— Money decree for Rs. 10,000 
—Properties attached— Objection to attachment dis- 
missed— Suit under O. 21, R. 63, Civil P. C.— Decree- 
holder and judgment-dehtor made defendants — Suit 
partly allowed — Appeal by plaintiff to High Court 
fully decreed — Application for leave to appeal to 
Supreme Court by decree-holder— Property attached 
alleged to be worth Rs. 20,000 -Held, subject-matter 
of the suit or of the appeal was not property attached 
—Requirements of S. HO, Civil P. C. or Art, 133 of 


the Constitution were not fulfilled. See Civil P. C 
vl908), S. 110. AIR 1960 Audh Pra 286 (FB). 

Art. 133 (1) — Scope — Decision of Bench exer- 
cising original jurisdiction— Appeal toSupienie Court 
from— Right of appeal does not depend upon appeal 
yiug from particular Act — (Arbitration Act (1940), 
S. 39) — (High Court Rules (Cal.), Chap. 5. R. 2> 
(Original Side). A I R 1955 N U C (Cal) 412 (DB). 

Art 133 (1) (a)— Leave to appeal— Conditions. 

Where the valuation of the subject-matter in dis- 
pute both in the Court of first instance and in appeal 
is over Rs. 20,000 and the judgment of the High 
Court is not of affirmance, the petitioner is entitled tc 
leaveunder Art. 133(l)(a). ILR (1959) Hyd 7S2 i 
A I R 1957 Hyd 24 (24) (Pt A) (Pr 3) (DB). 

® Art. 133 (1) — Distinction between cl. (a) or 
(b) and cl. (c). 

There is a real distinction between an appeal under 
^’^8-cl. (a) or (b) of cl. (1) of Art. 133 and under 
sub-cl. (c). An appeal under sub cl. (a) or (b) is one 
as of right, for a party becomes entitled to appeal 
urider either of these sub-clauses ex facto when cer- 
tain facts and conditions are found to exist after 
investigation. There is no such right of appeal under 
sub-clause (c). An appeal under sub-clause (c) of 
Art, 133 (1) depends solely on the volition and dis- 
cretion of the High Court. It is a misnomer to say 
that the appellant has a right of appeal under that 
sub-clause. A person cannot be said to have a right 
to do anything when he cannot do it except uith 
the oermission of some other person or authorit>'. 
AIR 1950 Nag 177 (FB) Foil.; AIR 1952 PunJ 103 
(tB); .\IR 1952 Pat 341, Dissented. Udoythan v. Firm 
Shankar Lai. ILR (1952) M B 536: AIR 1953 
Madh B 209 (213) (Pt D) (Pr 9) (FB). 

Art. 133 (1) (a) and (b) — Subject-matter in- 
capable of valuation. 

The petitioner was removed from Government 
service. His application under Art. 220 against that 
Order of dismissal was also dismissed and he sought 
leave to appeal to the Supreme Court. He claimed 
that he was entitled as of right to a leave under 
Art. 133 i, L) (a^ and (b) as he ^as put to loss to the 
tune of Rs. 90,000 which he would have earned had 
lie continued in service till his retirement. 

Held, that as the petitioner failed to show how 
the question of the applicant's dismissal from service 
is a subject-matter capable of valuation for the pur- 
poses of Art. 133 (1) (a) or as to how the order of 
High Court sought to be appealed against involves 
directly or indirectly some claim or question res- 
pecting property of a value not less than Rs. 20,000 
at the time of the order, cl. (a) or (b) of Art. 133 (1) 
had clearly no applicability. 1957 Jab L J 72S : 
AIR 1957 Madh Pra 226 (227) (Pt B) (Pr 2) (DB). 

- — 7Art. 133 (1) (a) (b) and (c)— Suit claiming right 
to joint MuthawalH.ship in a wakf involving Pro- 
perties worth more than Rs. 20,000 — High Court 
decreeing suit reversing decision of Court below — 
Case involving no substantial (piestion of law — 
Appeal to Supreme Court — Certificate under Article 
133, if can be granted. 

Whenever a right for joint Mutha valiiship or 
trusteeship is involved in a suit the pecuniary value 
of it would be incapable of valuation. Where, there 
fore, a suit filed liy the plaintiff claiming that he is 
entitled along with the defendant to joint Mutha- 
walliship of a wakf is decreed by the High Court 
reversing the decision of the Court below, the defen- 
dant cannot invoke Art. 133 (1) (a) or (b) of the 
Constitution of India 1.1950) for the purpose of ob- 
taining leave to appeal to the Supreme Court as the- 
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■cal subfect-matter in dispute between the parties, 
viz., claim to joint Mutha valliship, would be in. 
capable of valuation and when such a case does not 
involve any substantial question of law leave to 
appeal cannot be granted even under Art 133 (1) (c). 
(1965) 2 M L I 482 : 78 Mad L W 503 : 1965 Mad 
\V N 260 : AIR 1966 Mad 313 (314, 315) (Prs 4. 5) 
(DR). 

Art. 133 — Conditions requisite for grant of 
leave. 

The conditions requisite for the grant of a certi- 
ficate are : firstly, that the order sought to be ap 
pealed against should be a judgment, decree or 
final order in a civil proceeding of the High Court; 
secondly, that the High Court should certify that 
the case is a fit one for appeal to the S ipreme Court 
under sub-cl. tc). Art. 133; in toe other cases, the 
subject-matter of the dis mte should be valued at 
not less than twent,r thousand rupees; and lastly, if 
the final order is one of atfirmation the appeal should 
involve s>me substantial question of law in the 
opinion of the High Court. 21 Cut L T 292 : ILR 
(1955) Cut 25 : AIR 1955 Orissa 71 (72) (Pt B) 
(Pr 4) (DB). 
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the point of view of the appellant as on the date of 
the judgment. It is the amount or the value of the 
re iefs delermined under R. (2) supra in respect of 
which he is prejudiced by the judgment. 

(4) For also the valuation of an appeal under 
S. no, paragraph 2 and under Art. 133(l)(b), the 
judgment appealed from must be looked at from the 

point of view of the appellant as on the date of the 
judgment. 

There is no difference in principle in determining 
the subjeet-matter of a suit for Ihe purpose of juris- 
diction and for the purpose of S. 110, Civil Proce- 
dure Code. AIR 1937 Ail 169. Diss from Smt. Rajah 
KishoreDevi Garu v. Bhaskara Gouta Ghorani TI K 
(1960) 1 Andh Pra 9 : i960 Andh L T 43 i (i960) 1 
Audh W R 82 : AIR 1960 Andh Pra 286 (291 292) 
(Prs 15. 17, IS) (FB). 


-^7* 133 (a) and (h) - Applicability - Necessity 

requirement as :to valuation. See 
Civil P. C. (1908), S. 110. AIR 1953 Assam 70 (DB). 

Art. 133— Article prevails over S. 109. Civil P C 

^Civil P. C. (1908), S. 109). AIR 1955 NUC (Bhopal) 

5oo2« 


• Art. 133 (1) (c) — Right of appeal under cl. (c) 

— Essentials. 

Two essential requisites of a right of appeal to the 
Supremo Court under Art. 133 (1) (c) are (1) that the 
appeal should be from any “judgment, decree or 
final order,’* and (2) that the said “judgment decree 
or final order" must have been passed in civil pro- 
ceeding. These two requisites of the article must be 
satisfied before a litigant can be held to be entitled 
to a right of appeal to the Supreme Court. Tobacco 
Manufacturers (India) Ltd. v. The State, 30 Pat 174 i 
AIR 1951 Pat 29 (37, 38, 40) (Pt B) (Prs 30. 32, 38, 
15) (FB). 

——Art. 133 — Interlocutory order — Leave to •ppeal 
cannot be given. 

Under Art. 133 leave to appeal can be given only 

against a decree or final onler or judgment which 
finally disposes of the case and does not keep it 
alive. Leave to appeal cannot die given against an 
interlocutory order which does not finally dispose of 
the suit but leaves it alive. Case law referred. II>R 
(1955) 5 Raj 711 : AIR 1955 Raj 208 (212) (Pt A) 
(Pr31) (DB). 

3. This Article and Ss. 109 and 110, Civil P. C.: 

—Art. 133— Points of difference between provisions 
of Art. 133 and Ss. 100 and 110, Civil P. C., noted 
and enumerated. AIR 1957 .All 28 (33) (Pt E) (pr H) 
(DB). 

• Art. 133 — \*aluation of the suhiect-matter in 

dispute for obtaining leave to appeal to Supreme 
Court— Rules— S. 110, Civil P. C. — Distinction. 

The rules for determining the value of the subject- 
matter of suits and appeals under S. 110 U) and (2), 
G. P. Code and Art. IS3 (1) and (2) of the Constitution 
may be stated as follows : 

(1) For valuation under S. 110 of the subject-matter 
of tbe suit in the Court of first instance, the matter 
should be looked at from the point of view of the 
pUintiil. 

(2) For also the valuation under Art. 133 (1) (a) of 
tbe subject-matter of the dispute in the Court of first 
instance, the matter must be looked at from the point 
of view of the plaintiff. 

(3) For the valuation of the subject-matter in dis- 
pute on appeal to the Supreme Court, both under 
S. 110, paragraph 1 and Art. 133 (1) (a), the effect of 
the judgment appealed from must be looked at from 


of appeal under - Civil 
~ Difference. See Civil P. C. (1908), 
8. 109 (c) before amendment by Act (06 of 1956) 
AIR 1960 Cal 7" 


(DB). 


Art. 133-C. P. Code (1908), S. 110-Scope. 


Section 110 of the Civil P. C. as it stands now, 
cannot possibly be read as suiiplementing the provi- 
sions 'of the Constitution with regard to appeals 
'peciGcally made in Art. 133 and adding to those 
provisions even with regard to matters covered bv 
them. r>7 Cal W N 933: AIR 1954 Cal 289 (293) 
(Pt F)(Pr 15) (DB). 

[Overruled on another point in AIR 1957 S C 540]. 

Art. 133 — Applicabilifv — Civil P. C. (1908) 

S. 109 -How far can be read as supplementary. 

ft is true that in the absence of any inconsistency 

betw’een the Constitution and the Civil Procedure 
Code, the provi.sions of the latter can be invoked. 
Rut in cases of conflict between Art 133 of the 
Constitution and S. 109, Civil P. C.. the former alone 

V' ‘ appeal under 

Art. 1 Civil Procedure Code cannot be read as a 

supplementary enactment conferring such a richt of 
appeal. 1963 .Mad W N 288 : ILR (1963) Mad 33 ■ 
(1963) 1 Mad L j 127 : 5 Mad L W 536 : AIR 1962 
Mad 508 (509. 510) (Pt B) (Pr 4) (DB). 

Art. 133— S. 109(c). Civil P. C. and this Article. 

Section 109 (c), Civil P- C., after its amendment by 
.he Adaptation of f.aws Order (1950) is subfect to 
the provisions of AK. ISO. V.ide as is the language 
of these provisions it cannot be construed as extend 
ing to a casein which the rights of no other person 
tlian those of the petitioner are involved and there 
IS no other question exceptinR n question of fact in 
issue. 65 ad L W 1002 : 1952 Mad W N S2fi 

^ ^ Com Cas 68 • ILR 

- Art. 13.3 - Order in question not a final one — 

Gc l\\Cn Ar^ P"'n ‘®)' Civil 

Court where decision is not final order any cLl^r 

.staOjtory provision repugnant to that article cannot 

hold the field any fuither despite .\rt. 372 ( 1951 ) o 
Mad LJ 4/9_: Cl Mad LW 93-1 i 195i kiL \v x 

foB) "'*** (1031, 1055) (Pt D) (Pr 6) 

[Overruled on another point in AIR 1957 SC 540]. 
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—Art. 133 — Art. 133 and S. 109 — (C. P. Code 
(1908), S. 109). 

Article 133 (1) (a) is wider in scope than S. 109 (a)i 
Civil P. C. Under S 100 (a) the right of appeal is 
restricted to a judgment decree or tinal order passed 
on appeal. The wrrds "pished on appeal” are omit- 
ted from Art i33. An appeal under this Article from 
an order passed by the High Court in the exercise of 
its revisional jurisdiction is, therefore, competent. 
Article I33(l)(c), however, requires that the order 
must be a final order though it need not be so under 
S. 109 (c), Civil P C. air 1949 PC 239 (241). Rel on. 
ILR (195n) Nag 075 i 1955 Nag L J 40S i AIR 1955 
Nag 287 (288, 289) (Pt A) (Pis 4, 9) (DB). 


■ Art. 133 (I) (a) and (b) — Two clauses are in- 
dependent and stand on its own terms — Under cl# (b) 

value of subject-matter in Court of first instance is 
Immaterial. 

Unlike paras, (i) and (ii) of S. 110, Civil Procedure 
C^de, sub.clauses(a) ana (b) of Art. 133(1) are wholly 
indepcndeQt. £ich of the suKclsuscs stands on its 
own terms. AIR 1952 Pat 450. Rel. on. The value of 
the subject-matter of dispute in the Court of first 
instance is i nmaferial under Art. 133(1) lb). AIR 
1952 Mad 771 (FB), Rel. on. Therefore, the peti- 
tioner for leave to appeal can press his case either 
under sub-clause (a^ or sub-clause (o) or alternatively 
under both. ILR (1965) Cut 623 i AIR 1966 Oriss'a 
80 (92) (Pt A) (Pr 6) (DB). 

Art. 133— Applicability of S. 110 (2) Civil P. C. to 

property which is in dispute in suit. See C. P, Code 
(1908j. S. 110, Cl. (2). AIR 1957 Orissa 109 (DB). 


—Art. 133 - Civil P. C. (1908). S. 109-S. 109 is 
subject to Art. 133. 

The provision in S. 109. C. P. Code is to be read 
subject to Art. 133 of the Constitution even though 
that section deals with the same subject-matter. 

J Cut 25 : A I R 1955 Oriwa 

71 (72)(Pt A)(Pr 3) (DB). 

Att. 133 (1) (a) and (b)— Final order in revision 
-Grant of leave (Civil P. C. (190S), Ss. 109 (a) and 

1 15*) 

S. 109 Civil P. C., as it now stands, itself shows 
that it must be read subject to the provisions of Art. 
133. Leave to appeal to the Supreme Court can 
^erefore be cranted under Art. 133 (1) (a) from the 
final order of a High Court passed in the exercise of 
its revisional jurisdiction. 

Even if it be assumed that the case does not fall 
wdthin the purview of Art. 133 (1) (a), it is clearly 
cover^ by the provisions of Art. 133(1) (b) which 
must be read independently of Cl. (a). 30 Pat 1274 • 
AIR 1952 Pat 450 (451. 452) (Pt A) (Prs 5, 6) (DB). 


‘parin' <*’>7//. S. no and O. 45. 

ru o, r. uode — Aiiirming judgment — Leave to 

appeal — Grant of — Valuation not up to amount re- 
quired by S. 110, C. P. Code - If bar to grant- 
Power of High Court* 

A ^ A 4 A M 9 conflict between Art. 133 (1) of 

ihe Constitution and S. 110 and O. 45, R. 3, C. P 

Code, the Constitution will prevail; and leave to 
appeal to the Supreme Court may be granted under 
Art. 133 (1) (a) if the High Court is satisfied that 
there is involved a substantial question of law. though 
the requirements of S. 110, C. P. Code, as to valuation 
ore not satisfied in the case of a judgment of atfir- 

(Pr^'(pf7)%BP ' ^ ® 


—Art. 133 (1) and Civil P. C. (1908), S. 110— 
Relative scope and difference between. 

^ch of the dauses In Ait. 133 (1) is marked sepa- 
rately and begins with the conjunctioD ‘that' and 


they stand in the article as independent entities and 
not as an alternative to any portion of the next pre- 
ceding clause. Therefore, many of the observatioas- 
contained in the earlier judgment as to the precise 

wording in S. 110* 
C. P. Code, must now be read subject to this vital 
diflerence. 19o6 Raj L VV 519 i ILR (1956) 6 Raj- 
o31 : AIR 1956 Raj 169 (170) (Pt A) (Pr 4) (DB). 

“T'^^ c powers of appeal conferred 

under S. 109 (c) — Validity of — Civil P C 11908) 

IiluoS w “w' 


-—.Art, 133— Diffeience between Art, 133 and CP. 
Code (1908), S. 109. 

The wording of Art. 133 is in one material respect 
a^trent from S. 109 of the C. P. Code. CIs. (a) and 
(b) of S, 109 provide for appeals from any decree or 
tj.ial order, while Cl. (c) provides an appeal from any 
decree or order. But Ait. 133 uses the words ‘judg- 
ment, decree, or final order’ with respect to all the 
three CIs (a) (b) and (c). Therefore, before leave i'y 

Ro“ L and (c) of Art. 

133, the Court has to see that the order from which 

leave to appeal is prayed for is final. I L R (1954) 4^ 

^87 : AIR 1954 Rai 127 

(128) (Pt A)(Pr4)(DB). 


4. Retrospective eftect. 

• -Art. 133 — Final Judgment of Kerala High 

decree of Travancore High Court 
passed before coming into force of Constitution — 

.Appeal— Maintainability. 

The preliminary objection as to the maintainability 
of the appeal on the ground that although the final 
judgment of the Kerala High Court was passed on 
13th December, 1956. it only restored the decree of 
the majority of the ITavancore High Court pronounc- 
ed on 8th August, 1940, and accordiDgly, that being 
a^ decree passed before the commencement of the 
Constitution, no appeal would lie under Art. 133 of 
the Constitution has to be rejected as untenable. 
Moran Mar Basselios Catholicos v. Paulo Avira. 1958 
KerLT721i 1958 Ker L J 874 : ILR (1958) Ker 
1340 : AIR 1959 S C 31 (37) (Pt B) (Pr 19). 

• :Arts. 13H, 135, 136, 395 — Suit filed before 

Constitution A'aluation above Ks. 10,000 — Right cf 
appeal — Vested right — Appeal maintainable to 
Federal Court on date of suit — Subsequent changes 
in^ law and abolition of Federal Court -Valuation 
raided to Rs. 20,000 — .Maintainability of appeal as of 
right - (Civil P. C. (1908), Ss. 109, 110 )— iFederah 
Court (Enlargement of Jurisdiction) Act (1947), 
3s. 2, 3) — Abolition of Privy Council Jurisdiction 
Act (1949), Ss. 2, 5, 6) — (.Adaptation of Laws Order 
(1950), Cl. 20). AIR 1951 Mad 1051, AIR 1953 
Mad 878 (FB), AIR 1954 Cal 289, AIR 1956 All 321. 
AIR 1956 All 638, and A I R 1956 Punj 228, Over- 
ruled. 

Per Majority (Venkatarama Ayyar, J., Contra)— The 
legal pursuit of a remedy, suit, appeal and second' 
appeal are really but steps in a series of proceedings 
all connected by an intrinsic »unity and are to be 
regarded as one legal proceeding. The right -of ap- 
peal is not a mere matter of procedure but is a 
substantive right. The institution of the suit carries 
with it the implication that all rights of appeal then 
in force are preserved to the parties thereto till the 
rest of the career of the suit. 

The right of appeal is a vested right and such a 
right accrues to the litigant and exists as on and 
from the date the lis commences and such right Is to 
bo governed by the law prevailing at the date of the 
institution of the suit or proceeding and not by the 
law that prevails at the date of its aecision or at the 
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dtte of the filing of the appeal. This vested right of 
appeal can be t^en away only by a subsequent enact- 
ment, if It so provides expressly or by necessary 
intendment and not otherwise. It is erroneous to 
lay that the language of Art. 1S3 impliedly takes 
away the right of ap,>»al. 

The Constitution by Art. 595 repealed the (..overn- 
ment of India Act and thereby abolished the Kederal 
Court. It however, continued the Abolition of Privy 
Council Jurisdiction Act, 1949, which directed that 
the Federal Court, in addition to the powers con- 
ferred on it by the Federal Court (Enlargement of 
Jurisdiction) Act, 1947 would have all the appellate 
powers e.xercised by the Privy Council. Though the 
Federal Court (Enlargement of Jurisdiction) Act, 
1947 being an .Xct amending or supplementing the 
Government of India Act, 1935, was repealed, yet 
notwithstanding such repeal the provisions of the 
.\ct were continued in force under Art, 372 '1) sul>- 
|ect to the other provisions of the Constitution. I'he 
Adaptation of Laws Order, 1950. modified Ss. 109 
• nd 110 of the Code of Civil Procedure, inter alia, by 
raising the valuation from Us. 10,000 to Us. 20,000 
hut that provision did not, by virtue of Cl. 20 of the 
Order, alfect any right, privilege, obligation or 
liability already acquired, accrued or incurred under 
any existing la-.v. The true irnplicatioD of the above 
provision is that Ihe pro-existiug right of appeal to 
the Federal Court continued to exist and the old law, 
which created that right of appeal also continued to 
exist, and the Federal Court having been abolishe<i 
the Supreme Court is substituted for the Federal 
Court as the machinery for the purpose of giving 
eifect to the .exercise of that right ot appeal. The 
old law must govern the exercise and enlorcement of 
that right ot appeal. The continuance of the old 
law. however, is subject to the other provisions of 
the Constitution. 

Art. 133 should be read as covering all judgment.s, 
decrees or final orders of a High Court passed after 
the commencement of the Constitution other than 
those in respect of whicii a vested right of appeal 
existed iro n IxTore the Constitution. CJIause 20 of 
the Adaptation Order will be meaningless if Art. 133 
is not read in a restricted sensCi 

\rticle 135 confers on the Supreme Court the same 
pirisdiction and power with respect to any matter to 
which the provisions of .\rt. 133 or Art. 134 do not 
apply, if the juriidiction and power in relation to 
that nutter are exercisable by the Federal C^ourt im- 
mediately before the Constitution under any existing 
law. It the i>o.sition that at the date of the institu- 
tion of the civil proceeding a right vested in the 
litigant to appeal to the Federal Court, be accepted, 
then it becomes dillicult to hold that such vested 
right did not conititute a “matter" in relation to 
which Jurisdiction and powers were exercisable by 
the Federal (Dourt immediately before the commence- 
ment of the Constitution. I'here is no reason why 
the operation of Art. 135 should be limited to cases 
where the right of appeal was not mere potentidlly 
but had actually arisen in a concrete form immediate. 
!y before the commencement of the Constitution. 

Where the suit, has been instituted before the date 
of the Constitution the partie.s thereto have from the 
date of the institution of the suit, a vested right of 
appeal upon terms and conditions then in force and 
where the judgment sought to bo appealed from is a 
judgment of a reversal and the value of the subject- 
matter is above Rs. 10,000 the aggrieved parly has a 
vested right of appeal to Ihe Federal Court under the 
provisions of the old Civil Prooeduie Code read with 
iho Government of India Act, 10.35 and the Federal 
Court (Enlargement of Jurisdiction) Act, 1947. Such 
■ vested right of appeal is a matter which does not 
(all within Art. 133 and jurisdiction and po?9ers with 


respect to such right of appeal was exercisable by the 
Federal Court immediately before the commencement 
ol the Constitution and consequently the aggrieved 

appeal under Art l;-5. (1905,. 
A C0fi9, Foil. A 1 R 1951 Mad 10=11: AIR 19=1.3 Mad 
878 (FBI; AIB 1954 Cal 289, AIR 19.50 .Ml L . J 
1956 All 638 and AIM 1956 Punj 228, Overruled. 

Venkatarama Ayyar, J., (Dissentient).-The correct 
interpretation to be put on Art. 133 is that it applies 
to all appeals against judgment.s, decrees and final 

orders of the High Court in the territory of India 
made after the commencement of the Constitution ir 
civi proceedings, irrespective of whether those oro 
ceedings were instituted before or after the Constitu' 
tion. Such an interpretation would furni.sh a simple 
clear and unjform law for the whole ol India and 
that It would also avoid discrimination between 

suitors who instituted actions prior to the Con.^du-' 

ion and those who instituted them after, and betweVn 

those who have in,slituted proceedings in Part A State' 

and those who have inslituted proceedings in Pa7t iv 
Sta es. In this ymw. the present petition for leave 

falls within Art. lo3 and the appeal must be held to 
be incompetent for failure to satisfy the requiremenP 

in Ihe matter of valuation o Art. 133 fl) fa) vlTZ 
V. N. Subbiah Chowdhry. 1957 S C A 495 • 

M L J (SC) 1 ; 1957 S C ( 4,39 . ( 957) ^ LdW Z 

(SOI: 1957 see. 399: 1957 ,S C r'jsS , * T p 

‘*'57 SC 540 (553, 554, .560, .562. Sfi.'floVS?-' 
iPrs 23 to 26, 29, 38, 43, 44. 48, 8S). ' ‘ ' 

® .Vrt. 133 .Art. 1.33 is irrospective. 

The language of Art. 133 is prospective and the 
ludgmeiit, decree or final order from vChich 1)16^0061^ 

IS to be taken is that oi a High Court establfshe 

under the Coinstitution. Phi.s, it does not applv T, 
respect of a decision given by a llieli Coiirf^nn ’ 


•Art. 133— Retrospective effect. 

I laintiff preferred a second aoDCil to it' u 
C ourt of Jaipur The ap, ,mI was'^aTlowel ‘ The d' 
fendant applied for review of this iudumpnf 
while the Jaipur High Court ha^ biTme de unc; 
and the review was heard by the RaiTsthan 
Court as successor to the Jaiour Hiafi 

the High Courts Ordinance and was pa ti^Hv 

ed on the 5th of April 1950 and ^h^ 
accordingly amended. It was acainst fhi 
and decree passed after hreominv , in ' 
^nst.tuyon‘ of India that the prl 'r ° 

been preferred to the Supreme Court bv 

Rajasthan High Court under Art ' 133^!) fc?n7 IF 
Constitution. (c) of the- 

HeW that the only operative decree in the e.tir 
which finally and conclusively determined nIF- 
of the parties was the decree m seH ^ .n ®JJ8ht 

April, 1950, by the Rajasthan High Court a^nd'thal 

having been parsed after the coming r and that 

Constitution ‘of India the provU 0“ o Arri33°^ 

attracted to it and it was appcalalde to e ^ 

Court provided the . equirementFof thit 
fulfilled. The Code of Civ^Proced ,r« 

State could not determine the jurisdictiL ofF 
Court and had no relevancO tn iF • 
of the appeal. Nathoolal v. oFga Pmsay^q^'FFo^^' 
51 I 1951 S C J 557 1 67 Mad L w 641 .tqI, 

L J (W) (SC) 50 : )954 S C A oA ■ V, 

355 (357) (Pt M (Pr 9). ‘ ” ^^54 S C 

Art. 133 and Art, 135 — Leave fn i 

constitutional final order— Art nq 

luch order is pissed io Revision. ''w '* 
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Article LSS of the Constitution does not apply to 
orders passed in proceedings which commenced ' be- 
fore the Constitution came into force. In such a case 
■:he matter is governed by Art. 1S5. If t,o then no 
ippeal lies to the Supreme Court if the order which 
is sought to be appealed from is passed not in appeal 
but in revision. Section 109 (a) and S. 110 ot the 
Civil P. C , which regulate the right of appeal, pro- 
. ide for an appeal to the Supreme Court only from 
an appellate order of the High Court and not against 
a revisional order. A I R 1957 S C 540 and A I R 
:949 P C 239 and A I R 1926 All 202 and \ I R 1934 
Ml 198, Pel. on. AIR 1963 All l9l (192 193) 
:Prs4, 5)(DB).r 

Art. 133— Scope— Suit Sled before Constitution- 

Decision reversed by High Court after Constitution — 
CertiScate for Sling appeal to Supreme Court. See 
Civil P. C. (1908), S. 110. AIR 1959 All 249 (DB). 

Art. 133 — Power of High Court to issue ceitiS- 

cateofStness in case of appeal to Supreme Court- 
Retrospective scopes of provisions of Ss. 109 and 110, 
Civil P. C. and Arts. 132 and 133. See Ibid, \rt 132 
AIR 1957 Ail28(DB). 

Arts. 133 and 135 — Suit instituted in 1940 — 

\^a]uation of subject matter of appeal more than 
Rs. 10,000 but less than Rs. 20,000 Question of 
vested right of appeaI-(Civil P. C. (1908), S. llO). 

In a suit, which was instituted in 1940 and where 
"he valuation of the subject-matter in appeal was 
more than Rs. 10,000 but less than Rs. 20.000 it was 
contended on behalf of the appellant that a right of 
appeal had vested in him when the suit was institut- 
ed and hence he had a right of appeal to Supreme 
Court, irrespective of the provision ot the amending 
.\cts passed thereafter. * 

Held, that as no appeal was pending in the Privy 
Council or in the Federal Court none could be trans- 
ferred to the Supreme Court. As no provision was 
made in the Constitution for cases in which a right 
of appeal would be deemed to have vested but in 
which no appeal had actually been filed before the 
abolition ot the Federal Court a right of appeal in 
such cases would be deemed to have been negatived. 
Hence as the value of the subject matter of the 
appeal in this case was below Rs. 20 000 no appeal 
lay as of right to the Supreme Court. I R 1953 Mad 
878 (FB), Foil. ILR (1957) 2 All 398 : A I R 1956 Ail 
638 (639) (Ft B) (Pr 3) (DB).: 

[Overruled in A I R 1957 S C 540.] 

Art. 133 —Scope ~ (Civil P. C.(190S), S. 110)— 

(Arbitration Act (1940). S. 39). 

A person whose appeal in High Court was decided 
before the Constitution, his a vested right to 61e an 

application for leave to appeal to Supreme Court in 

accordance with the provisions of the Civil P. C. 
and the mere fact that the application for leave to 
appeal to the Supreme Court was filed after ,the Con- 
-stitution had come into force does not take away that 
right. Case-law referred. ILR (1952) 1 All S7G : AIR 

1953 All 509 (510) (Pt B) (Pr 4) (DB)., 

Art. 133— Applicability. 

When an order in second appeal i.s passed after the 
coming into force of the Constitution, the right to 
appeal to the Supreme Court is governed by the pro. 
visions of Art. 133 and not by the provisions of cor- 
responding sectiocs in previous enactments. A I R 

1954 Bilaspur 7 (2) (8) (Pt B) (Pr 2). 


The institution of a suit, no doubt, carries with it 
the implication that rights of appeal then in force are 
preserved to the parties thereto till the rest of the 
career of that suit. But this rule is not inflexible, for 
Mstance, such right of appeal might be taken away 

Li • ’■etrospective effect, .‘\gain, 

that right of appeal would be lost if- the Court to 
which an appeal lay at the time of the institulion of 
the suit is later on abolished. 

in a suit instituted in 1940, as second appeal was 
filed before the Ijias.i alia in the State of Bilaspur 

?boHshed°an^l^“I'°“1* changes, the filasi-aiia was 
nn ^ dismissed the appeal 

00 1.6^901. But a subsequent application for review 

\va.s aUowed and by an order, dated 11-12-1952 the 
second apppl was directed to be reheard. The other 

Cm rf leave to appeal to the Supreme 

Cout against the order and contended that S. 109 (c', 

Uvi P C., which was the law at the time of the 
not application and 

‘ to'appeal to Ijlas i-alia which 

the party had under the law at the time of the insti- 

aboBshed 

(2) That no provision similar to .\rt. 374 (4) was 
made in respect of the pending appeals in final Courts 
ot appeal in Part C States. 

( >) That since the order sought to be appealed 
against was passed after the Constitution came into 

109 (ch Civil 

■■'PPly to the order in 
T.'® ' interlocutory order. 

AIR, 1953 Mad 878 
-no ’ . r n ^ I' Orissa 141; A I B 1952 Bom 

1 15: air 1952 Ilyd 177 and 
A I It 195 o Madh Pra 209 (FB), Ref. A I R 1954 

Bilaspur 1 (3) (Prs G, 8). 


—Arts. 133 (1), 134 and- 135 - Civil P. C. (1908), 
— K'gbt of appeal under S. 110, Civil P. C., 
arising before Constitution — Right not affected by 
^'*’^•133(1) -(Adaptation of Laws Order, (1950), 

In all matters where there was a right of appeal 
under S. 110, Civil P. C., that right continues in res- 
3d suits filed prior to the coming into force 
the Constitution and there is nothing in Art. 133 
1 ^ Constitution by w hich the litigant is depriv- 

right. The position is made still more 
clear by S. 27 of the Adaptation of Laws Order, 1950, 
which brings S. 110, Civil P. C., in conformity with 
.Art. 133 (1) by substituting 'Rs. 20,000‘ in place of 
'Rs. 10,000’ in the section. The right of appeal al- 
ready accrued to the party is expressly saved by S. 27 
of the Order. Even apart from it, the matter being 
one in respect of which the Federal Court had juris- 
diction, the Supreme Court has jurisdiction to enter- 
tain the appeal under Art. 135 which confers upon 
the Supreme Court a different and wider jurisdiction 
than that under Art-^. 133 and 134. The right to 
appeal already ve.s^ed in the party is not therefore 
lost because of the abolition of the Privy Council, or 
of the Federal Court or because the matter is not 
covered by Art. 133 (1). A I R 1941 F C 5 and A I R 
1951 S C 253, Disling. .\ I R 1951 ^^ad 251 and A I R 
1950 Nag 222, Ref. I L R (1952) Bom 906 : 54 Bom 
L R 281 I A I R 1052 Bom 303 (305) (Pr 3) (DB). 


Art. 133 (1)— Right of appeal under law at time 

of institution of suit — When lost— Order after com- 
ing into force of Constitution — Applicability of 
Art. 133 (1) - (Civil P. C (1908), S. 109 (c).) A I R 
1951 Him. P. 14, Dissented from. 


Art. 133— Retrospective operation— (interpreta* 
tion of Statutes.) 

It is true that as soon as a suit i.s brought the right 
to prefer an appeal or appeals provided by the law, 
current at the time, becomes vested in the parties and 
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such right cannot be taken away except by a new 
iaw and except by the express words or the necessary 
intendment of .su h law. But in order that the right 
otappea'may subsist, it is necessary that the condi- 
tions under which the right can be exercised should 
also subsist It may be that when the judicial system 
and the hierarchy of the Courts remain the same, the 
right of an eventual appeal or appeals, accrued at 
the date of a suit remains unaffected by subsequent 
changes in the law unless modified expressly or by 

necessary impIicaticD, but when the whole political 

structure of a country, including the judicial system 
itself changes and anew Cou»t of final appeal is set 
up under a new Constitubon with a new jurisdiction 
created for and assigned to it, theri can no longer be 
any question of appealing to such new jurisdiction 
under the old right, except so far as it may be ex- 
pressly provided for. Hence where leave to appeal 
to the Supreme Court is sought after the com- 
mencement of the Constitution, there can be no 
appeal to the Supreme Court, as exercising jurisdic- 
tion undt-r \rt. m, except under coniitioos laid 
dowQ in that articlei eveathough Ihe suit was brought 
do^g before the commencement of the Constitution. 
57 Ca! W N 933 : A I R 1954 Cal 289 (292) (Pt D) 
(Pr 13) (DB). 

[Overruled in AIR 1957 S C 540.] 

■Arts. 133 and 135 — Scope and applicability. 

Where th^ judgment sought to be appealed from 
was delivered after the commencement of the Cons- 
titution and the applicition for leave to appeal is 
made tbereifter it is Art 133 which applies and not 
Art 135 It follows that the valuation limit of 

10,000 is not applicable to such au appeal. 

Read in a plain manner Art. 133 would seem to 
contemp•a^e not an/ pending proceedings, bat only 
suble t- matters. But assuming tli at orfceedings are 
also contemplated, the operation of the Article is 
limite 1 to cases where the right of appeal in such 
proceedings was not a mere potentiality but had 
actually arisen in a oncrete form immediately before 
the CO nmencement of the Constitution, such as, 
where an application for leave to appcil had already 
been made to the Federal Court or when, at least, 
Ihe decision of the High Court sought to be appealed 
xrom. had he-n given. 57 Cal W N 933 : A I R 1954 
Cal 2S9 (292) (Pt E) (Pr 13) (DB). 

[Overruled in AIR 1957 S C 540.] 

Art. 133— Ap jlicability. 

Where the ju g nent of the Judicial Commissioner's 
Court is paS'ed after the coming into force of the 
Constitution of bidia. appeal to the Supreme Court 
wou'd be regulated l)y the provisions of Art. 133 
even if the suit giving rise to the petition for grant 
of certi^cate to app-al to the Supreme Court was 
Sled hrtfore the Constitution came into mrce A I R 

1954 Bilaspur I and AlK 1954 S C 355, Rel. on. AIR 

1955 Him Pra GZ (62, 63) (Pt A) (Pr 2). 

Art. 133 -Effect on suits filed prior to the date 

of the Constitution coming into torce but decreed 
thereafter. 

The language of Art. 133 of the Constitution is 
quite plain and there is nothing in it which might 
lead to the con dusion that it *vas meant to have a 
retrospective eifect The right of appeal will be 
governed by the lav prevailing at the date of the 
institution of the suit. AIR 1952 Him Pra 14 (15) 
(Pt A) (Pr 3). 

Art. 133(1) (a) — Applicability — (C, P. Code (1908), 

S. 110). 

Suit filed in Hydeiahad State long before coming 
into force of Constitution when Hyderabad C. ir. 

[Vol.4.] Fn. D. 25. 


Code w'as in force— Suitdismissed— Appeal to Hydera- 
bad High Jourt allowed afler coming into force of 
Consti'iition and after Indian C. P. Code was applied 
to Mvderabad — Valuation of subject matter of suit in 
Court of ^r<t instance on date of institution below 
Rs. 20 0(^0, but above Rs. 10.000 — Valuation in ap- 
peal above Rs 20,000 — Appellant having right of 
appeal to Judicial Committee of H. E. H. the Nizam 
according to law in force before Constitution— After 
Constitution these authorities ceasing to have juris- 
diefion to hear appeals by virtue of Art. 374 (4) : 

Held, that in the absence of any provision in the 

Constitution authorising II. E II the Nizam toentertain 

and dispose of appeal no que^ion of any vested right 
of appeal arose and the question of leave must be de- 
termined according to Art. 133 of the Constitution — 
Leave cannot be granted under Art. 133(I)(a asre- 
quirement as to valuation is not fulfilled. A I R 1951 
S C 2 7, Rel. on ; A I R 1952 Him Pra [4 and \ I R 
1951 Orissa 141. Disting. ILR (1953) Hyd 206 i AIR 
1953 Hyd 177 (178) (Pt A) (Prs 9, 10) (DB) 

Art. 133 (1) (a) —Suit filed in Court in a princely 
state in 1947 — \'alue of suit above Rs. 10 000 
but beli.w fls. 20,000 - Appeal to High Court of 
Madhya Bharat in 1955 decided in 1959— No appeal 
to Supreme Court. 

The suit was instituted on I9th December, 1947, in 
the Court of the District Jur^ge, G valior (then in 
the princely State o* Gwalior. Th- plaintiff’s suit was 
dismissi'd on 7th March, 1955 by tl*e District 
Judge, Gwalior (then in the State of Madhya Bharat, 
a Part B Stite). The plaintiff preferred an appeal to 
the High Court of Madhya Bharat on 14th May, 
1955 That appeal was transferre<l to the High Court 
of Madhya Pradesh on the reorganization of States 
on 1st November, 1950 and was decided by it on 
olst luly, 195 ). 

Held, that as the valuation of the suit in the Court 
of first instance was below Rs. 20 000, the petitioner 
could not be granted a certificate under Art. 133 (1) (a) 
though it was above Rs 10,000 because on the date 
of the suit he had no right of further appeal from 
the judgment of the High C mrt <4 the Princely State 
to the Federal Court or to the Supreme Court, and 
his vested righ» of appeal to the Privy C ouncil of 
that State came to an end wh-n it was abolished. 
AFR 1957 SC 540 and AHl S C 29, Foil 1959 
Jab L J 6S7 : 1959 M P L I 119 : 1960 M P C 5 : 
(Obf Madh Pra 247 (2i (248) (Pt A) (Pr 6) 

• —Arts. 133 (1), 135 Sirt instituted before Cons- 
titution — Judgment after commencement of Cons- 
titution -Second ppeal — Applicahilitv of Arts. 133 

( 1 ) and 135— (C P. Code ( 1908), Ss. 109, UO). 

If a judgment is delivered on a decree or final order 
is made in a civil proceeding of a High Court after 
the commencement of the CADnstitution then the 
provisions of Art. 133(1) would directly apply even 
though the suit from which it originated was insti- 
tuted before the commencement of the Constitution 
There is no justification for const uing the words 
“any judgment, decree or final order” in Art 133, as 
meaning “any jiidiiment, decree or final order in a suit 
or other proceeding institute ! after the coming into 
force *f the Comtitution.” Such construction will 
practically render Art. 133 (1) a dead letter for manv 
years to come. ^ 

Fiiither, it is a wrong construction of that expres- 
Sion to say that Art. 133 does not apply to a case 
when what is meant is that the case does not fulfil 

the requirements of the Article because the valuation 
is less than Rs 20,000. Hence it cannot be held that 
this is a matter to which the provisions of \rt 1S3 
do not apply and therefore Art. 135 will apply. 
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Held, that Art. 133 (1) applied to the case and the 
requirement as to valuation must be determined by 
the provisions of clause (a). AIR 1951 Mad 251, 
AIR 1952 Mad 81 (FB), AIR 1950 Nag 222, AIR 1951 
Pat 612, AIR 1951 Orissa 141 and AIR 1952 Bom 303, 
Disting. Gundapuneedi Veerana v. Gundapuneedi 
China Venkanna, 1953 Mad W N 496: (1953)2 
M L J 317 ; 66MadLwn45 jILR (1953) Mad 1079 : 
AIR 1953 Mad 878 (883, 884) (Pt B) (Prs 18. 19, 23) 
(FB). 

[Overruled in AIR 1957 S C 540.] 

Art. 133 “ Applicability — Value of subject- 

matter of suit and appeal Rs. 10 000 in regard to 
fudgment delivered prior to the date when the 
Constitution came into force — Right to leave to ap- 
peal to Supreme Court— Suit for redemption —Valua- 
tion of subject-matter. 

An appeal will lie to the Supreme Court if the value 
of the subject-matter of the suit and that of the ap- 
peal was Rs. 10,000 in regard to judgment delivered 
prior to the date when the Constitution came into 
force. 

In a suit for redemption it is not correct to state 
that the property in dispute is the security given for 
the loan. The subject-matter is the loan for which 
the security was given. VVhere the value of such 
loan is less than Rs. 10,000 leave to appeal to the 
Supreme Court cannot be granted. 

The mere fact that if the loan is not repaid in the 
time 6xecl by I he decree, the mortgaged property will 
be sold docs not raise any question atfecting the secu- 
rity. ILR(1937) All 405 and A I R 1941 Pat 288, 
Diss. from; 27 Pat 237, Rel. on. 30 M L [ 317; 39 
Mad 843, Ref. 

Therefore the plaintiff cannot take advantage of 
Art. 133(1) lb) of the Constitution either. 64L\V 
204 : (1951) I v1 L J 210 : AIR 1951 Mad 723 (723, 
724) (Prs 3, 5) (DB). 

Arts. 133. 135— Retrospective effect of Art. 133 

-(Civil P C. (1908), Pre. S. H0)-(lnterpretation of 
Statutes— Retrospective effect). AIR 1951 Mad 1051, 
Dfss. from. 

In a suit commenced before the Constitution but 
decided in appeal after the Constitution, the right of 
appeal is not governed by Art. 1S3 and the limit of 
Rs. 20.000. mentioned therein hut by tlie Civil P. C. 
and the limit of Rs. 10,000. Case-Law discussed. 

I L B (1953) Nag 822 : 1953 Nag L J 531 : AIR 1953 
Nag31d(313/ (Pr7)(DB). 

Arts. 133.^ 135 -Civil P. C. (1908), S. 110— 

Reversing decision of High Court — Application for 
leave to Federal Court pending when Constitution 
came into force — Value of subject-matter more than 
Rs. 10.000 but less than Rs 2(',000— Art. 133, whe- 
ther bars appeal to Supreme Court. 

An application for leave to Federal Court from a 
reversing decision of the High Court in respect of 
subject-matter the value of which exceeded Rs. 10,000 
but was less than Rs 20,000 was pending when the 
Constitution came into force. It was contended that 
the valuation being less than Rs. 20,000, Art. 133 
of the Constitution barred the appeal to Supreme 
Court : 

Held, (1) Art. 133 was not made retro.spective either 
expressly or by necessary intendment and did not 
take aw'ay the right to appeal to Federal Court which 
was vested in the party in a pending case. 

(2) that the Abolition of Privy Council Jurisdiction 
Act, 1949, was still on the Statute Book and the 
jurisdiction of the Federal Court under that Act still 
vested in the Supreme Court, To that extent Art. 133 
did not apply to the case and the jurisdiction being 
preserved by Art. 135, the appeal to Supreme Court 


was not barred. 1950 Nag L J 181 ; ILR (1950) Naa 
830 I AIR 1950 Nag 222 (223) (Pr 12) (DB). 

Art. 133 — Retrospective operation.! 

Article 133 has no retrospective operation and 
therefore will not apply to a suit instituted prior to- 
coming into force of the Constitution. A I B 1951 
Orissa 141, Pel. on. ILR (1957) Out 215 : 23 Cut LT 
152 I AIR 1957 Orissa 109 (110) (Pt B) (Pr 3) (DB). 

“—Arts. 133 and 135 — Applicability— Applicatioo- 
for leave to appeal filed before coming into effect 
of Constitution — Grant of — 5'aluation — Rule 
applicable — Art. 133— If retrospective. 

-Article 153 of the Constitution has no retrospective 
operation and does not apply to an application for 
leave to appeal filed long before the Constitution came 
into force — Article 135 will govern such a case. 

. appeal, being a vested right, vesting: 

in the litigant at the time the suit is instituted, cannot 
be taken a\vay by subsequent alteration of the law, 
either relating to the form or to the other limitations 
to the right of appeal, unless .the alteration, either 
expressly or by necessary intendment, is given a re- 
trospective operation. 50 Cal 512 (SB); AIR 1928 All 
437 (SB) ; A I R 1943 Pat 245, Ref. I L R (1950) Cut 
663 : 16 Cut L T 242 : A I R 1951 Orissa 141 (142) 
(Prs4, 5)(DB). 

“ Art. 133 (1) (a) — ^Vested right of appeal — Whe- 
ther Constitution takes it away. See Civil P. C. (1908) 
S. 90. AIR 1953 Pat 330 (DB). 

- — Arts. 133 (1) and 135-Scope-(Civil P C. (1908).. 
S. 110)-( Adaptation of Laws Order (1950), S. 27). 

Suit instituted against defendant in 1943— Value of 
subject-matter in dispute over Rs. 10.( 00 — Second 
appeal decided against defendant in 1951 after Con- 
sUtution of India, came into force — Defendant has 
the right to appeal if he could make out that a point 
of law is involved even thougi the value of the sub- 
ject matter is not Rs. 20.000 — Art. 133 (1) which 
prescribes the qualification of Rs. 20,000 is not re- 
trospective and does not takeaway the right of appeal' 
to the Federal Court under S. 110, Civil P. C. which 
had vested in the defendant, before the Constitution 
came into force, on the date of the institution of the 
suit— As a result of Art. 135 and S. 27, Adaptation of 
Laws Order. 1950 the Supreme Court has the same 
jurisdiction as the Federal Court had in the matter. 
1953 3 L J R 347 : 32 Pat 400 : A I R 1953 Pat :'75 
(276) (Pt B) (Pr 4 ) (DB). 

] Art 133— Applicability — Right of appeal accru- 

ing before20-l-195O — Certificate of leave— Conditions 
of grant. See Civil P. C. (1908), S. 110. A I R 1951 
Pat 612 (DB). 

—Arts. 133, 135— .Appeal entertained by Supreme 
Court Under Art. 135— Art. 133 does not apply. 

Where the Supreme Court exercises the jurisdiction 
and powers exercisable by the Federal Court under 
Art 135 of the Constitution, the requirements of 
S. 110 of the Code of Civil Procedure have to be 
fulfilled as to the value or amount and not the re- 
quirements of Alt. 133 of the Constitution. The 
Article cannot apply where theriglit.to appeal accrued 
before the Constitution came into force. Supreme 
Court .\ppeal No. 3 of 1949 D/- 4-4 1950, Followed, 

30 Pat 438 : A I R 1951 Pat 612 (613) (PI B) (Pr 7) 
(DB). 

Art. 133 (1) (a)— Scope — Suit inUituted before 

Constitution — Judgment after commencement — 
Limit of pecuniary jurisdiction. 

Where the suits weie filed before the Constitution 
but were decided afterwards, the value for purpose? 
of jurisdiction has to be Rs. 20,01)0 as provided by 
the Constitution and not Rs, 10,000 as provided by 
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the old Civil P. C. AIR 1954 S C 355 and AIR 1951 
S C 253 and \ I R 1958 Mad 878 and A I R 1954 Cal 
389, Foil. 58 Puni L R 361 ; ILR (1956) Punj 1173 ; 
AIR 1956 Punj 228 (229) (Pt A) (Pr 4) (DB). 

[Overruled in AIR 1957 S C 540.] 

^ ;Arts. 133 (1) and 135 — Applicability — Suits 

instituted before Constitution — V^ested right of 
appeal -If affected- (Civil P. C (1908). S. 110). 

If a specific Article governs the pecuniary limits of 
an appeal then Art. 135 will not be applicable. The 
instituti m of the suit carries with it the preservation 
of the vested right of parties in regard to the appeal 
but with the exception thatthere is no right of appeal 
where the right is expressly or impliedly taken away 
or the Court to which the appeal was to be taken is 
abolished. 

In case of suits filed before the Constitution, when 
they were filed the final Court of appeal would have 
been the Federal Court and when this Court was 
abolished on coming into force of the Constitution 
the proceedings pending in the Federal Court in 
regard to appeals stood removed to the Supreme 
Court but there was no provision made as regirds 
proceedings by way of appeal or otherwive not 
pending in the Federal Court at the commencement 
of the Constitution. 

Hence in regard to a judgment which is passed 
after the Constitution came into force the appeal is to 
be governed by Art. 133(1) (a) and not by S. 110, 
Civil P. C., as it existed berore the Constitution .\IH 
1953 Mad 878; AlH 1921 P 0 219 and AIR 1929 Mad 
381 (FB). Rel. on. 58 Pun LR 301 : I L H (1956) Punj 
1173 i A I R 1950 Punj 22S (229, 230) (Pt B) (Prs 4. 
5. 6) (DB). 

[Overruled in AIR 1957 S C 540.] 

Art. 133 — Retrospective operation. 

Article 133 of the Constitution is not retrospective 
and does not apply to an order pa'^sed before the 
Constitution came into force. ILR 1950) Punj 447 : 
53PLR 84: AIR 1951 Punj 412 (413) (Pt B) 
(Prs 6, 7). 

Art. 133 (1) (c)— Retrospective operation— (Civil 

P.C (1008). Preamble and S. 109). 

Where in a suit, filed before the Constitution of 
India came into force, there is no right of appeal 
from the decision of the High Court in appeal there- 
from according to the law then in force but such 
right is given by the (’onstitution ior the first time 
tlien if the iecision of the High Court is given after 
coming into force of the Constitution, it would be 
appealable under the Constitution. 

A distinction should be drawn between the case 
where the right o appeal is taken away and the case 
where a right of ap)>eal has been given Interference 
with the rights of the parties is clearly of a different 
nature in the two cases The right of appeal is a 
positive right and it accrues at the time of the filing 
of the suit but the absence of the right of appeal 
cannot be called a right at all. The prohibition of 
appeal by the law at the time ol the institution of the 
suit does not amount to a sub>tantivt or existing right 
accruing to the parties It is a mere negation of such 
rights. U the law therefore chooses to give such a 
right during the p-ndency of the case, there is no 
principle of law which prevents it from doing so. 
Misc No. 9 of 1951 dated 2()th August 1951 (Raj), 
Foil. AIR 1955 Rpj 3 (5) (Prs 9, HO. 11) (DB). 

Art. 133 ^pplicability— Appeals fr- m decision 

of Rajasthan High Court after the establishment of 
the Supreme Court— Applicability of Ijlas-i-Khas 
Rules of 1939. 

With the creation of the Supreme Court, the judg- 
ments of the Rajasthan High Court have become 


appealable to that Court but the conditions necessary 
for the appeal to lie are also mentioned in the Constitu- 
tion itself. Unless a case fulfilled the conditions men- 
tioned in the Constitution such judgments could not be 
made a subject of appeal. The lilas-i-Khas Rules of 
1939 are no longer in force and no leave to appeal ca a 
be granted in pursuance thereof. 1951 R L W 3i AIR 
1951 Raj 55 (58) (Prs 8, 9). 

Art. 133 — Decision becoming final prior to 
Constitution conning into force— Right of appeal 
given by the Constitution— Effect. 

Where the decision given by a High Court has 
become final before the Constitution of India came 
into force, the right of appeal given under it cannot 
affect such finality. AIR 1952 8au 37 (37) (Pr 2) 
(DB). 

5, ‘‘Judgment, decree or final order'\ 

® .Art, 133— Civil P. C.— Ss. 109, 110 — Judgment 
decree or order — Decision in appeal under S. 19 (1) 
(f). Defence of India Act (1939)— (Letters Patent 
{Nagpur), Cl 29). See Civil P. C. (1908), S. 109 AIR 
1958 S C 947. 

• — 133— Decree of trial Court after remand 
by High Court passed between dale of application 
for leave to appeal and date of grant — Effect. 

Where the High Court, after passing a final order, 
has remanded the case to the trial Court for proceed- 
ing in accordance with law and the decree of rhe 
trial Court alter remand is passed between tlie date of 
an application for leave to appeal to the Supreme 
Court from the oider of the High Conn and the date 
on which leave was granted, the decree of the trial 

Court even if not appealed against, must, in the cir- 
cumstances. be taken to be subject to the result of the 
appeal to the Supreme Court, and cannot bo said to 
be conclusive so as to prevent the Supreme Court from 
dealing with theappeal and setting aside or modifying 
the judgment of the High Court and making a 

tresb order of remand to that Court itself. 10 M I A 
203, Applied, ShromaniCurdwaraParbandhak Com. 

mittee, Amritsar v. Raja Shiv Rattan Dev Singh, 

:ILR (19.t 5) Puni 1108 i (1955)*2 S C R 67 i A I R 
1955 S C 576 (582) (Pt C) (Pr 13). * A i it 

• —“Art. 133 (1)— Judgment or final order — Order 
that Cour%fee paid on memorindum of appeal was 
sutficient and appeal was maintainable— No final order 
or judgment within Art. 133 (1). Chief Inspector of 
Mamps, U. P. v. Panzy Fernandas, .Major, 1963 All 
L J8#^3 : ILR (1964) I All 72 i AIR 1964 All 66 (69 
-2. 73, 74. 75) (Prs 8, 27, 28. 31 to 35. 38) (FB). 

—Art. 133 (D— ‘Judgment, decree Or final order’— 
Meaning of. 

The tribunal constituted under the k'anpur Urban 
Area Development Act is not a civil Court ercept for 
purposes of Court-fees. Its order is not a decree it is 
an award The proceeding before the Tribunal 
partakes of the nature of an arbitration proceeding 
An appeal is a rehearing of the original proceeding 
and accordingly the appellate proceeding shaU 
ordinarily partaKe of the character of the origina 
proceed!, g. fhe appellate order of the High (Jour 
rs consequently also an award; and it is not a irX 
rnent, decree or final order within the meaning of 
those express, ons in Art. 133. Hence the High Court 
cannot grant a certificate of appeal to the Supreme 
Court in such a case. AIR 1958 S C 947 ind r 
Cal 21 (P Oand ILR 37 Bom 506 and AIR H),Q M ^ 

626 (FB), Rel. on. 1961 All L J 258 -iVci 

295 . AIR 1961 All 509 (510) (Prs 7. 8) (DB)^ ^ 

• H)— Judgment, decree or order— ne.: 

s::: ■" , E,r 
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The High Court when dealing w’lth the appeals 
from the orders of Election Tribunals under S. 
Representation of the People Act, 1951, is not a 

persona designata but acts in its capacity as a High 

Court and its judgments decrees and orders in such 
appeals are judgmeiits, decrees and orders of a High 
Court vithin the meaning of Art 133 (1) of the Con- 
stitution. A I R 1953 SC 357 Rel.on AIR 1958 S C 
947, Disting. I960 All L J 328 : I960 AH W R (H C) 
192 1 AIR 1960 All 548 (549) (Pt A) (Pr 8) (DB). 

Art. 133 — Appeal to Supreme Court -Several 


inalters controversy in a case— High Court varying 
decision of the trial Court with respect to some and 
affirming it in respect of other:— Right of appeal — 
“Judgmfnt. decree or final order appealed from” — 
Interpretation of — Distinct matters— Subject-matter 
of appeal and cross-objections— Effect. 

P claimed the estate in dispute as the widow of the 
predeceased adopted son taken in adoption by a 
widow- of the last male owner alleging the estate 
vested in him from the date of adoption under a 
family settlement and custom and 6Ied a suit for such 
a declaration of title. D, the defendant reversioner 
disputed the adoption as also the custom and settle- 
ment relied on by P. 

The trial Court found the adoption to be valid but 
not the custom or family settlement in support of the 
title and gave a declaration that P was entitled to get 

a maintenance allowance of Rs. 3,000 a year and to 

remain in the house she was living in. D appealed to 
the High Court against the grant of the declaration 
for maintenance and P filed cross-objections against 
the rest of decree. A Bench of the High Court 
affirming the Gnding of the trial Court on the question 
of title to the estate in D and disallowing the grant of 
the declaration for the maintenance allowance to P 
allowed the appeal by D and dismissed the cross- 
objections by P. 

P applied for leave to appeal to the Supreme Court; 
the grounds made no reference to the question of 
maintenance. P contended that the proposed appeal 

was in respect -of the whole of the matter in appeal 

in the High Court so that the question of maintenance 
was also the subject-matter of the • proposed appeal; 
further she had made an application for leave to 
amend the grounds by inclusion of the claim of 
maintenance which was di';allow-cd by the High 
Court. The application for leave to appeal along 
with the permission petition to amend the grounds 

was referred to a Full Bench of more than 3 for dis- 
posal in view of the conflict of rulings in the matter. 

Held : The expression “judgment, decree or final 
order appealed from” in Art. 133 means not neces- 
.sarily the iudgment, decree, or final order of the High 
Court in its entirety, but the whole or any portion of 
it which is the subject-matter of the proposed appeal. 
The affirmance or variar ce of the “decision of the 
Court below” has to be seen in respect of the subject- 
matter of the pr posed appeal. The entire subj'^ct- 
matter of the proposed appeal should be taken 
up as one whole and as or e unit for seeing if there is a 
variance or affirmance and not be cut up into parts 
affirming and parts varying. 

Hence the contention of the applicant that irres- 
pective of thesubject matter of the proposed appeal to 
Supreme Court, if the juigment .... of the High 
Court as a whole varied even a part of the decision of 
the Court below, an appeal will lie as of right, even 
though the appeal was confined to that part of the 
decision of the Court below affirmed, is untenable. 
(Per Majority of the Full Bench). 

It is not necessary to construe the expression "judg- 
ment, decree or final order appealed from” in con- 
junction with or as relating to “subject matter of 
dispute in the proposed appeal” or to hold that it 


means the subject- matter of the '‘judgment, decree or 
fanal order appealed from”. The e.vprf.ssion is to be 

interpreted indfpendently and with reference to the 

meaning. The expression 
the decision of the Court below in any case " is 

to be similarly interpreted to mean the wh >le decision 

® that Court. The significance of the 

words in any case" cannot be lost sight of and 

consequently it is 'he decision in the suit Ind not of 

any matter in controversy that has to be taken into 
consideration. 

fh! whether the ‘decree of 

the High Com I affirms or varies the 'decision of tho 

^ourt below without comparing the whole decision 

01 the Court below with the decree of the High 
Court as a whole. (Per P. L. Bhargava, J.) 

Rightof appeal to Supreme Court - Where thera 

TrfrrK matters of controversy in a suit and tha 

High Court varies the derision of the trial Court with 
regard to one or more of such matters and affirms im 
respect of other matters then. 

^ (a) if the proposed appeal to the Supreme C:ourt is 
in respect of the matter varied— in favour of the appel- 
lant or against him — he has a right of appeal (sub- 

Rs^^2(?000)* being of the required valuation of 

(b) if the proposed appeal consists of matters soma 
ot which were affirmed and some varied there is again 
a right or appeal subject to the value of the entire 

Rs 20 000-^^^ proposed appeal being not less than 

(c) if the proposed appeal be in respect only of the 

matters concerning which the ;decree of the High 

Court affirmed the decision of the Court btlow there 

IS no right of appeal unless there is a substantial 
question of law involved ; 

(d) the fac t that against the decision of the Court 
oelow fhere was an appeal and a cross objection in 
tne High Court is immaterial as only one decree is 
prepared by the High Court in respect of both, and 
the principle* in (a) (b) and (c) will apply to the 
composite decree ; 

^ there were two appeals from ono decree of 
tno Court below tlien the decree of the High Court 

appeals will be separately considered 
ana if the proposed appeals to the Supreme Court 
arising out of one of such decrees relates to a matter 
on which the decri e ha affirmed the decsion of the 
Court below ^here will be no right of appeal without 
a substantial question of law being involved. Rani 
Fatrh Kiinvar v. Raja Durbi Jai Singh. 1952 \ R 
(H C) 39S : 1952 A L I 457 : II.R (1952) 2 All 605 i 
AIR 1952 All 942 f946. 947. 951. 955) (Pis A, B) 

(Prs 21, 22. 41, 42, 66, 67) (FB). 

1 Overruled on another point in A I R 1961 SC 
1795.] 

-\rt. 133 (1)— Judgment, decree or final order— 
Patents and Designs Act (191I). S* 23.F — High 
Court hearing appeal under, acts as persona desig- 
nata — Order passed under S. 23 F not appealable 
under Art 133(1), 

It is not every decision given by a Court that could 
be said to be a judgment, decree or final order within 
Art. 133 (1). Whether it is so or not will depend on 
whether the proceeling in which it was given came 
before the Court in its normal civil jurisdiction or 
de hors it as a persona designata. AIR 1958 S C 947i 
Rel. on. 

The High Court of Calcutta in hearing appeals 
under S. 23*F, Patents and Designs Act from the 
decision of the Controller acts as persona designata 
and the matter does not come to the Court under its 
normal civil or supervisory jurisdiction. Hence, from 
an order passed under S. 2S-F, no appeal lies to the 
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Sttpreme Court under Art. 13S (1). 67 Cal W N 743 i 
AIR 1963 Cal 433 (418. 439) (Pt C) (Prs 16. 18) (DB). 

— - Art. 133 (1) — Income-tax Act (1922). S 66(2)- 
Order passed under S. 66(2), Income-tax Act, cannot 
be said to dispose of case finally, or by its own force 
to bind or effect right of parties to such application— 
Hence such an order cannot be said to be judgment, 
decree or final order contemplated by Art. 133(1)— 
No appeal would lie to Supreme Court from order 
under S. 66(2) refusing to call upon Appellate Tri- 
bunal to state case on a question. Case law discussed. 
(1962) 46 I T B 383 (CalJ. 

■ Art. 133(1) — ‘‘Judgment, decree or final order’’. 

Recovery proceedings under the P-icj'ab Land 
Revenue Act were taken against the petitioners on a 
recovery certificate by the Collector in respect oi the 
balance in re'-ale The writ petition filed by the peti- 
tioners under Ait. 226 was rejected. On a petition 
under Art 133: 

Held, that the order rejecting the writ petition was 
not a ‘ judgment, decree or final order in a civil pro- 
ceeding” within the meaning of Art. 133(1) and, con- 
sequeot'y, the petition under Art. 133 mu-it fail. AIK 
1955 Nag 257, Foil. AIR 1957 Him Fra .5 (6, 8) 
(Prs 3, 7). 

— Art. 133 — Judgment on reference under S. 62, 
Hyderibad Income-tax Act — Application for leave to 
appeal against — Maintainability. See Ibid, Art. 132. 
AIR 1956 Hyd 136 (DB). 

—Art. 133 — ‘Judgment, decree or final order’ — 
Judgment on sales tax reference — (Sales Tax — 
Cochin Sale.s-Tax Act (15 of 1121, M. E ), S. 24 (5).) 

A 'judgment' delivered under S. 24(5) of the Cochin 
Sales tax Act is not a ‘judgment, decree or final order’ 
as contemplate^! by Art. 133 of the Constitution. 1957 
Ker J 9 5: 19^7 Ker L T 969: (19.57) 8 S T C 812: 
I L R (1958) Ker l9l : A I R 1958 Ker 53 (55) (Pr 7) 
(DB). 

-^Art. 133 — Decision of High Court in reference 
under S 44 (1) of M P. General Sales Tax* Act (1958) 
—Certificate for appeal cannot 8e granted. See Ibid, 
Art. 132. AIR 1965 Madh Pra 253. 

Art. 133 — Suit under Madras High Court Ori- 
ginal ^^de Rules, O. 45, R 4 dismissed —Appeal ais. 
missed for default of appearmce - Application to 
restore also dismissed — I i.smissal order is neitlier 
Judgment, decree nor final order. 

Where an appeal from an order dismissing a suit 
by an originating summons under O. 45, R. 4 of the 
Original Side Hulesof the High Courtis dismissed 
for default of appearance in person or by advocate 
and an application Hlpd under O 41, R. 19 Civil P.C., 
for restoration of the appeal and for re-hearing is 
also dismissed, the order dismissing the application 
is neither a judgment nor a decree nor a final order 
within the mediiing of Art. 133. It is not a judgment 
or decree because it was not passed in a suit or 
appeal It is not a final order as it does not deal with 
the rights of parties. It is a matter of procedure and 
not an order pa'-sed on the merits. (’.52i 65 Mad L W 
658: 1952 Mad W N 559: 1952.2 Mad L j 197 : AIR 
1953 Mad 38 (39) (Prs 1, 2) (DB). 

Art. 133 — Judgment, decree or final order — 

Decision of High Court ledviog suit alive and pro- 
▼iding fur its trial. 

Where the decision of the High Court leaves the 
suit alive and provides for its trial in the ordinary 
way it is not a ‘judgment, decree or final order* with- 
in the meaning of Ait. 133 of the Constitution even 
though an important and vital issue has been decided. 
Whtre in a suit for framing fr&^h scheme regarding 
management of a mosque brought under S. 92, Civil 


P. C., by plaintiffs the defendants resisted the suit 
claiming exclusive right to the management: 

Held, that the while question of the mode of 
management had still to be worked out and until 
that was done it could not be said that the rights of 
the parties had been finally determined and that, 
therefore, the decision of the High Court could not 
be regarded as a judgment, decree or order of a final 
character A I R 1933 P C 58 and AIR 19.50 F C 77, 
Foil. .38 Mys L J 1141 : I L R(l959) Mys 1129: AIR 
1961 Mys 104 (105, 106) (Prs 5 6) (OB). 

.Art. 1.33 (1)— “Judgment, decree or final order” 

— Test — Judgment in writ petition. 

The three words ‘juogment, decree or final order* 
in Art. 133 (1) imply the same amount of finality and 
if after the order is passed the suit or proceeding is 
still leit alive it cannot be taken to be a judgment, 
decree or final order; but if on the passing of the 
order of the High Court the matter is completely 
sealed and tliere remains nothing further to be 
agitated by either of the parties, it is regarded a.s a 
final order as contemplated under Art. 133. 

Thus where the Court below in a particular case 
decides the plaintilf’s case against him and dismisses 
the suit On the preliminary ground that it wis barred 
by res judicata or limitation and the High Court con- 
firms the above view, the order is a judgment, decree 
or final order as it puts the last seal on the case by 
virtue of the judgment. But if tlie High Court reverses 
and remands the case it i< not such a “judgment, 
decree or final order” as contemplated under Art 133 
asthesu't is still unditermined. AIK 1056 Andhra 
47 : 1955 All W K 450. Rel. on. I L R (1957) Cut 27: 

A I R 1957 Orissa 42 (45. 46) (Pt B) (Prs 11, 12) 

( D H) ♦ 


• —.Art. 133(l)-Civil P. C. (1908), S. 110-'‘Judg. 
nient. decree or final order”— How not to be inter- 
preted. 


The e.vpression ‘judgment, decree or final order* 
used in the last clause of Art. 133 (1) need not bo 
read in conjunction with the exjression ‘the subject- 
matter of dispute* used in Clause (e) of that article so 
as to curtail the right of appeal of the applicant. 
A J R 1950 Mad 124, Foil. ; A I K 1936 Mai 881. Not 
foil. Kinak Sunder v. Ram Lakhan, 1953 Rat L R 
344 : 1956 B L J R 523 : I L R 35 Pal 499 : A I R 
1956 Pat 325 (331, 332) (Pt G) (Pr 17) (FB). 


^Art. 133 — Judgment, decree or final order in a 
civil proceeding — Mcanin^i of — Decision of High 
Court on appeal against award of Tribunal under 

U. P. Town Improvement Act — No certificate can 
be granted. 

The words ‘judgment, decree or final order in a 
civil proceeding of a High Court’ in Art. 133 still 
have the same meaning, and are subject to the same 
restrictions as was the case in the days when appeals 
went to the Privv Council and the Federal Court 
A f R 1931 P C 149 and A I R 1958 S C 947, Foil. 

It is not open to the High Court to grant a certi- 
ficate under Art. 133 for an appeal against the deci- 
Mon of the High Court in an appeal under the U. P 
Town Improvement ( Appeals) Act of 1920 against the 
award of a Tribunal constituted under the U. P 
Town Improvement Act of 1919 as extended to Delhi* 

64 Puni L R .377 i A I R 1962 Punj 373 (374, 375) 
(PtB (Pr6) (DB). o/o; 


« &■ \ I / 


ueurce or nnai order 


The words “judgment, decree or final order” con 
note existence of adjudication by the Court, upon the 
rights of the parties appearing before it, on the merits 
of the dispute and do not include an interlocutory 

Sii'tprci S.Tis'sK" ' * ■ " ■■“"I “ 
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Art. 133 — Judgment, decree and final order — 
Interpretation— Proceedings under S. 13 of Displaced 
Persons (Debts Adjustment) Act — Stay under S. 34, 
Arbitration Act, refused — Appeal and Letters Patent 
Appeal dismissed on ground that order under S. 34 
was not final order within meaning of S. 40, Dis- 
placed Persons (Debts Adjustment) Act — Order in 
Letters Patent Appeal held not judgment, decee or 
final order within Art. 133 — (Arbitration Act (1940). 
S. 34) — (Displaced Persons (Debts Adjustment) Act 
(1951), Ss. 13, 40) — (C. P. Code (190b), Ss. 109, 110 

and O. 45, R. 2). AIR 1955 N U C (Punj) 5394 
(DB). 

“Art. 133 — Judgment, decree or final order — 
Order of High Court under S. 60(2), Income-tax 
Act dismissing application for directing Appellate 
Tribunal of Income Tax to state case — Order is not 
judgnient, decree or final order, within meaning of 
Art. 133— No leave to appeal against such order to 
Supreme Court can be granted (Income-tax Act 
(1922), S. 66 (2)). AIR 1951 S C 14. Rel. on 1952- 
R 523 j AIR 1952 Punj 299 (300) (Pr 1) 


Alt. 133 — Order refusing leave to appeal in 
forma pauperis. 

An order of High Court rejecting an application for 
leave to appeal in forma pauperis is not a judgment, 
decree or final order within Art. 133 of the Constitu- 
tion, and as such no appeal lies to the Supreme 
Court from such an order. I L R (1951) Punj 185 : 
53 P L R 19 ; AIR 1951 Punj 30. 


6. ‘‘Judgment”. 

(a) Orders on petitions under Art. 226. 


6» "Judgment”. 


Art. 133 — No light of appeal unless rights r\ 
parlies arc finally determined — (Civil P. C. (1908^ 
S. 109.) 

There would be no right of appe^il under Art. 13 
against a judgment unless the rights of the partic 
have been finally determined. 


Hence where the judicial Commissioner’s Court 
has held that the Civil Court has jurisdiction to try 
the suit and has directed the trial Court to proceed 
with the suit in accordance with law the judgment 
does not finally dispose of the suit between the 
parties and hence appeal under Art. 133. does not 
lie. A I R 1933 P C 5b and AIR 1950 F C 77, Pel. 
<^n.^^l955 AMLJ 93: AIR 1950 Ajmer 16 (16) 


• — jArt. 133 (1) — ‘Judgment* or ‘final order' — 
Meaning of — Order of High Court in appeal setting 
side order of trial Court recording compromise — 
C. P. C. (1908), Ss. 109, 110; O. 23. R. 3 ; 0.43, 
R. 1 (m). 

Per Beg T. — In order that an order may be declared 
to be a final order, the following propositions of 
law stand established ; 

(1) that an order is final only if it finally disposes 
of the rights of parties; (2) that the finality of the 
order must be determined in relation to the suit; 
(3) that the order cannot be treated to be a final 
order if the suit is still left alive for the purpose of 
determining the rights and liabilities of the parties 
in the ordinary way; (4) that the mere fact that a 
cardinal point in the suit has been decided or even 
a vital and important issue determined in the case is 
not enough to make the order a final one. AIR 1933 
P C58, Foil. 

An order of the High Court in appeal reversing the 
order of the trial Court recording a compromise is 
neither a judgment nor final order within the meaning 


of those terms in Art. 133 of the Constitution. The 
order is an interlocutory order. 

A ‘judgment’ as contemplated in Art. 133 should 
fulfil the following three conditions ; 

(1) It should terminate the proceedings in the 
High Court (2) It should determine the rights and 
liabilities of the parties. (3) The determination of 
the rights and liabilities as envisaged in condition 
No. 2 should be on merits, and should further be 
final and conclusive. 

Held On facts that if this test is applied to the im- 
pugned decision, the decision obviouslv fails to ful- 
fil conditions Nos. 2 and 3 specified above. It cannot, 
therefore, be treated as a ‘judgment’ for Art. 133 (1). 
Savitri Devi v Raju) Devi, I L R (1960) 2 AH 917 j 
1960 All L J 897 : 1961 All VV R (HC) 5 i A I R 1901 
All 245 (254, 260, 261) (Prs 37, 38, 73. 77) (FB). 

Art. 133 (H (a) — ‘Judgment’ or ‘final order* — 
Decision in appeal upon cardinal issue — Remand- 
Appeal -C. P. Code (1908), S. 109. 

An order comprising the dedsion of the High 
Court in appeal upon a cardinal issue in a suit, that 
issue being one that goes to the foundaMon of the 
suit is a judgment’ or 'final or^er* for the purposes 
of appeal so as to attract the provisions of Art. 133 
(1) (a) notwithstanding that there may be subordinate 

inquiries yet to be made in disposing of the suit and 

for that purpose the suit has been remanded. (5 
M L J 20. Foil.) I960 All VV R (IIC) 177 (2) ; 1960 
All L j 244. 

“I^Art. 133 (1) — ‘Judgment’ — Reference by Re- 
vision Board to High C«>urt — Judgment answering 
reference— Appeal— ((Jnited Provinces Agricultural 
Income-lax Act (3 of 1948), S 24. 

The expression "judgment" as used, in Cl. (1) of 
Art. 133 means a final declaration or determination 
of the rights ol the parties and does not include a 
•judgment given by iho Court in a consultative or 
advisory capacity and hence no appeal lies to the 
Supreme Court against a judgment of the High Court 
answering a reference made to it by the Revision 

B. )ard under S. 24 of the United Provinces Agricul- 
tural Income-tax Act (3 of 1948). A f K 1^51 Mad 
590 and .AIR 1954 Nag 1. Dissented from. AIR 1923 
P C 148; All 951 S C 14 ; AIR 1949 F C 1 and AIR 
1950 FC 77, Rel on. 1956 All L J 146: 1956 All 
WR (HC) 803: AIR 1956 All 392 (393) (Pr 5) 
(DB). 

Art. 133 — 'Judgment* meaning of — Adjudication 

should put an end to a suit or proceeding so far as 
the Court before which it is pending — Iliijh Court 
reversing deniuon of lower Court and remanding 
case for fresh disposal — Proceeding in High Court 
terminated so far as that Court is concerned — Order 
passed is judgment. See Letters Patent (Mad), Cl, 15. 
(1962) 2 Andb VV R 119 i AIR 1963 Audh Pra 9 
(DB). 

Art- 133 — Bcfcrence under S. 66, Income-tax 

Act - Decision on is not judgment within meaning 
of Art. 133 — Neither Art. 133 nor Ss. 109 and 110, 

C. P- Code will apply — S 66-A (2), Income-tax Act 
is applicable in such cases— Words and phrases — 
Judgment. 

Article 153 does not apply to a decision on a re- 
ference under S. 00, Income-tax Act. The word ‘judg- 
ment’ in Art. 133 is used in the sense of final 
declaration or determination of the rights of parties 
and a decision on merits and would not cover 
opinion given by the High Court in its advisory 
jurisdiction. 

That apart, the Income-tax Act makes a provision 

for the High Court issuing a certificate of fitness for 
appeal to the Supreme Court unoer S. 60-A (2) and 
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that section does not lay down any of the conditions 
envisaged by Art. 133. The only requirement is that 
the High Court should feel that the matter is fit one 
for appeal to the Supreme Court. It is this specific 
provision that is applicable to matters falling within 
the ambit of S. 66, 

The expression Vso far as may be* in S. 60 (3), In- 
come-tax Act, would not attract the provisions of 
Ss. 109 and 110, C. P. Code also. It is only in those 
cases where a certificate of fitness is granted by the 
High Couit and in no other case, would an appeal 
lie to the Supreme Court. AIR 1952 Bom 479, Rel. 
om ILR (1962) Andh Pra 912 : (1962) 1 Andh W R 
184 I (1962) 45 I T R 461 : A I R 1962 Andh Pra 391 
<392, 393) (Ft A) (Prs 7. 8, 9) (DB). 

Art. 133— ‘‘Judgment, decree or final order.’* 

An appeal lies to the Supreme Court under Art. 133 
if the order complained of finally disposes of the 
rights of the parties. It should not be an interlocu- 
tory order but a final order deciding the rights of the 
parties. The word ‘judgment’ in the Article in the 
context means a final judgment in the sense that it 
finally decides the rights of the parties. An interim 
order made pending an appeal cannot be final order. 
Case-law discussed. 1955 Aodh W R 450 j 1955 
A L T 439 ; AIR 1956 Andhra 47 (49) (Pr 12) (DB). 


Art. 133 (1) — Reference to High Court in in- 
come tax proceeding — Decision under Income-Tax 
Act (1922). S. 66 (5) is not “Judgment”- (Civil P. C. 
(1908), S. 109). 

The word "judgment’* used in the Civil Procedure 
Code and S.C6 (5), Income Tax Act, has the sense 
of the grounds on which the decision of a Court is 
based. But the expression “jndgmeot, decree or final 
order’* used in Art. 133 (1) of the Constitution is 
used in its technical English sense, which means a 
final declaration or determination of the rights of 
parties and it also medns a decision given on merits, 
“Judgment, decree or final order” is a compendious 
expression and each one of the parts of this expres- 
sion bear the same connotation, vi/:., that there is an 
adjudication by the Court upon the rights of the par- 
ties who appear before it. “Judgment” must not be 
read in this context in contradistinction to ‘‘decree or 
final order.” 


Under S. 66, Income-Tax Act, the High Court has 
to decide the question and deliver the judgment and 
the Appellate Tribunal is bound to conform to the 

judgment. But notwithstanding all this, the jurisdic- 
tion of the High Court continues to remain advisory 
or consultative, and the decision which it gives and 
<:he judgment which it delivers is not a judgment 
within the meaning of Art. 13 » of the Constitution. 

AIR 1vj 23 P C 148 ; AIR 1923 Cal 598 and AIR l9ol 
Pat 29 (EB), ReU on.; MR 1951 Mad 590, Dissent. 
(’52) (1952) 22 ITR 150:54 Bom LR 609 : ILR 
<1951) Bom 549 : AIR 1952 Bom 479 (480,481, 482) 

(PtB)(Prs 4, 6) (DB). 


Art. 133 (1 ) —Order of High Court in appeal 

directing return of mcDOorandum of appeal for pre- 
sentation to proper Cajurt — If judgment or final 

order. 

As a result of the amendment of the Bengal, Agra 

and Assam Civil Courts Act by W . B. Act 16 of 19 j7, 

the pecuniary limit of the District Judge was raised 

from Rs. 5000 to Rs. 10,000. A Diwsion Bericli of the 
High Court held that the High Court had iio juris- 
diction to entertain the appeal preferred to it bv the 
heirs of the defendant and directed return of the 
memorandum of appeal for presentation to the proper 
Court. Ad application for certificate of fitness under 
Art. 133 of tlie Constitution having been filed against 

Chis order ; 


Held, (i) that the order of the High (3ourt was not 
a judgment within the meaning of Art. 133 of the 
Constitution inasmuch as the word ‘judgment’ did 
not, unlike the word 'Judgment* in Cl. 15 of the 
Letters Patent apply to any interlocutory order. AIR 
1949 F C 1; AIR 1950 F C 77 and AIR 1954 Cal 424, 
Rel. on. 

(ii) that a decision cannot be said to be a final order 
within the meaning of Art. 133 of the Constitution 
unless it finally disposes of the rights of the parties 
on the merits of the case; and the order passed oy the 
High Court could not be said to be a final order. AIR 
1920 PC 86; AIR 1933 P C 58 and AIR 1949 F C 1 
and AIR 1950 FC77, Rel. on. 1960 Cal L J 210 i 
ILR (1960) 2 Cal 617 ; 64 Cal VV N 52 : AIR 1960 
Cal 77 (79. 80) (Pt A) (Prs 7, 9) (DB). 

Art. 133— Orders that are not final. 

The word ‘judgment* was not intended to bring 
in orders not final. The orders which do not termi- 
nate the suit or proceeding are not within the con- 
templation of Art. 133. 58 Cal W N 31 : ILR (1955) 2 
Cal 411 : AIR 1954 Cal 424 (429) (Pr 20) (DB). 

• Art. 133— “Judgment or final order”— Mean- 

ing of. 

The judgment or final order that is contemplated 
by Art. 133(1) is the judgment or final order that 
finally disposes of the dispute between the parties so 
far as the High Court is concerned as contrasted with 
an interlocutory order or judgment. Dhanalakshmi 
\’ilas Cashew Co. v. President, Cashew Indu5tiie9 
Staff Association, 1961 Ker L J 360 : 1961 Ker L T 
427 : ILR ( 1961) 2 Ker 43 : AIR 1962 Ker 1 (3) (Pt A) 
(Pr 6) (FB). 

Art. 133— Judgment means final judgment of the 

Court by wliich rights and liabilities of the parties to 
action are finally determined. Madb BLR 1956 (Cii) 
542 I 1956 Madh B L J 1324 : AIR 1957 Madh B 47 
(49) (Prs 21, 24) (DB). 

Art. 133- Petitioner applying under O. 13 of the 

Original Side Rules, Madras High Court for construc- 
tion of a deed of trust — Judge on original side, deter- 
mining question in favour of the petitioner but High 
Court in appeal under Cl. 15 of the Letters Patent, 
not accepting the view — .Adjudication is finil so far 
as the High Court is concerned and will be binding 
on the parties — Decision of the Court is a judgment 
within Art. 133 and other conditions being satisfied a 
certificate under Art. 133 (1) (a) and (b) should be 
issued: AIK 1935 Cal 284 and AIR 1936 P C 318, 
Hcl.on 1964 Mad \V N 128: 77 Mad L VV 82 t 
(»964) I ML I 271: ILR (1964) 1 Mad 904: AIR 
1964 Mad 423 (424) (Prs 3, 4) (DB). 

Art. 133 — Order which is not final is not also a 

judgment. (1957) 2 Mad L 1 567 : ILR (1958) Mad 
117 I 70 Mad L VV 960 i (1958) 34 I T R 738 i 1957 
Mad VV N 650 J AIR 1958 Mad 151 (154) (Pt C) 
(Prs 7, 8) (DB). 

Art. 133 (1) — Final order— Order in provisional 

assessment proceeding under Rule 15, vladras Salea 
Tax Rules — (Sales Tax— Madras General Sales Tax 
(Turnover and Assessment) Rules (1939), R. 15) — 
(Sales Tax — Madras General Sales-Tax Act (9 of 
1939), S. 12-B). 

The provisional assessment proceedings under 
R. 15 and tlie order of the High Court under S. 12-B 
of the Madras General Sales-Tax Act in relation to 
them, are only in the nature of interlocutory orders 
in the civil proceedings, that is, the assessment pro- 
ceedings, even though the claim oJ the assessee to tha 
deduction under R. 18 (2) was a vital issue therein. It 
is still open to the assessee to appeal against the 
final assessment, when the correctness of the inter- 
locutory order can be challenged. 
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Thus, there can be no Bnality to the interlocutory 
order, within the meaning of Art. 13-3 (1) of the Con- 
stitution. Case law Ref. 

(B BHP,. 9 iS, M«l 230(232,233) 

““Art. 133— ‘Judgment.’ 

The word ‘judgment’ in .-^rt. 153 is used in the 
sense ot a decree or order and not in the sense in 
w n P- CocJe AIR 1950 F C 77, 

Fni.’ ^ ' (1954) 1 M L I 198 ; VIR 

19o4 Mad 40G (409) (Ft B) (Pr 7) tDB). 

— Art. 133 (1) — “Judgment.” 

It is orlyaOnal judgment that falls within the 
wtegory of judgment referred to in Art. 133 (1) of the 
Constitution, ms Mad W N 261 • (1953) 1 M i i 

6^ : 06 Vlad L W 344 : ILR (1954i MaSe4^ Vm 
1953 Mad 727 (728) (Ft B) (Fr 4) (DB). 

—Art. 133 — ‘Judgment, decree or final order’— 
Order on application under S. 34, Arbitration Act. 

f application under S. 54, Arbitra- 

tion Act doe,s not finally dispose of the rights of the 
^rties hut leaves them to be determined by the 
1“ I ® ordinary way. The order in question 

•feenflrArTTssS"" 

the word ‘judgment’ 
in Art. lo5 no reliance can be placed on the definition 
of that word given in S 2 (9) of the C P Code. The 
definition given in C. P. Code can only govern the 
provisions tl'erein. It is not possible to accept the 
^^t^tion that adaptations were made in Ss. 109 and 
no. C. P. Code to carry out the intention of the Con- 
rtitution and hence the Court must fall back on the 

ludgnientin the C P. Code to ascertain 

the true meaning of that word in Art. 135 of the 
institution. Such an interpretation amounts to con- 

President to alter the Constitu. 
^n Itself by e.vercising his po„er of adaptation 38 

m 799 ^irn^iniAiP^ 

m (99, 100, 101) (Prs 1,2, 4,d, 8,9) (DB). 


—Art. 133— Final order”— Test of-S. T. Com- 
missioner not admitting appeal for failure to denasit 

r ^PP**cation to High Court under 
Art. *.26 of the Constitution for direction to him 
reiectcd— Appeal to Supreme Court. 

The test for determining the finality of an order, is 
whether the judgment or order finally disposes of the 
rights of the parties. The mere fact that the ord»r 
decides an important and even a vital issue is by itself 

the decision puts to an eod to the 
suit. The finality must thus he a finality in relation to 
the suit Further, a judgment or final order to be 
appealable to the Supreme Court must affect the 
merits of the case beta een the parries by determining 
^me ngh or hab lily. Where an appeal was nof 
admitted by the Sales Tax Commissioner on the 
ground that the appellant had not deposited the 
ass^sed tax as required under the proviso to S. 22 (1\ 
C. P. and Berar Sales Tax Act, 1947, and an applica- 
tion made thereupon to the High Court under .Art. 220 
otthe Constitution for a direction to the Commis- 
sioner of Sales-Tax to admit the appeal was rejected. 

Ine order of the High Court is not an order on merits, 
rtiat IS, with regard to iabilily to pay the tax, and 
does not determine any right except the one to pro- 
^cute the appeal oefore the Commissioner of Sales 
Tax without paying the assessed tax. The right to 
conhnue the appeal without paying the tax has 
i^ing to do with the merits of the appeal and 
therefore the decision of the High Court cannot be 
regarded as a "judgment* or "final order'* within the 


meaning of Art. 133 of the Constitution and as such » 

y 3— ‘Judgment or final order’ — Meaninff 
of [C. P. Code (1908). S. 109]. Meaning 

th»y fh'A e.’‘-ecuting Court allowed an objecHo. 
t^t the execution proceedings could no longer pro- 
ceed in view of S. 4 (d), Bihar Land R. form^Act and 

dropping of the piocee- ings 

the extSr B >n appeal set aside the order of 
not ‘ § Court on ground that the objection was 
not vaha and was also concluded by re.s juoicata. 

a • ufemen?‘‘ no® 

of of tif V®"®' ‘*>6 meaning 

ot .\rt. 133 of the Constitution. Although a vital issue- 

t'heffieh'cor? th"e deddon of 

of the determine the rights 

here was no specific order of demand Tade by tie 

d !e “fthe decision was Jkeep 

dronn n proceedings because the order 

(PM)^(Db 7 Pat 241 (241,242) (Ft AJ 

7^f;‘^>~Construction- Right of appeal 
-E sentials- -Judgment, decree or final order^ a> 

Court on - 'leaning of-DeciMon ot High 

Court on reference under S. 21 (3), Bihar Sales Tax 

The two essential requisites of a right of appeal t» 
the Supreme Court under .\rt. 133 (1) (c) of the Con- 
stitution of India are (1) that the appeal should bo 
trom any judgment, decree or final ore er, and (2) that 
the said judgment, decree or final order must have 
ten passed in a civil proceeding. These two re- 
quisites of the Article must be satisfied tefore a 
itiganf can be held to be entitled to a right of appeal- 

to the Supreme Court. 

The decision pronounced by the High Court on a 
reference under S 21 (3) of the Bihar Sales Tax Act 
IS not a ‘ /udgment** within the meaning of Art. 13S 
of the Constitution. Tlie term "judgment” in Art. 133 
ha.s been used in the same sense as in S. 205. Govern- 
ment of India Act (1935), and the d ropping of the 
word "final before the word "judgment” in the 
.Article does not make any diflerer ce Nor is the pro- 
ceeding in question a "civil proceeding*' within the- 
meaning of Art. 133 (1) (c). Hence the High Court 
will not grant leave to appeal to ihe Supreme Court 
against such a decision uncer Art. 133 l)(c) of the 
Constitution, Any judgment which the High Court 
pronounces in regard to the questions of la w referred 
to it by the Revenue authorities is not a judgment in 
the technical sense of Ihe terms, but merel> a sort of 
opinion or advice; on those que*.tions * f reference 
the Revenue authorities are governed by and have to 
mould their order of assessment in the light of the 
advice .so tendered by the High Court. AIR 1949 F C 
1; AIR 1951 S C 14, Foil ; AIR 1931 Lah 138 (FB); 
AlRlOol Mad 590, Not foil.; AIR 19.50 SC 169; 

AIR 1929 Cal 214. Ref.; AIR 1921 PC 80; AIK 1925 
V C 155; AIR 1935 Pang 267 (FB), Bel. on. 

(Contra) Shearer. J, — The expre:sion "judgmenty 
decree or final order” is wide enough to cover deci- 
sions under S. 21(5) of the Bihar Sales Tax Act on 
references under S. 21 ic) just as decisions under 
S. 66 A of the Income-tax Act. 

The words "judgment", "decree" and "order'* are 
notto be construed distributively. Regard must be hatJ 
to the cummulative effect, and the phrase "any judgr 


CONSTITUTION OF INDIA (1950), Art. 133, Note 6 


898 


me&ti decree or 6nal order** made in a civil proceed- 
ing must be regarded as a single compendious phiasoi 
oo^racing every decision in a civil proceeding which 
is not a final but is merely a preliminary or an inter- 
locutory i*rder. Article (I) crnfers a general 
right or appeal. Tobacco Manufacturers (India) v. 
The State, 30 Pal 174 : 2 S T C 73 : 1951 BLR 
(Pat) 122: AIR 1951 Pat 29 (37. 38. 40) (Pt B) 
(Prs 30, 32, 38, 45) (FB). 

-—Art. 133 — 'Judgment, decree or final order’ — 
Meaning of — ‘Judgment’ must betaken in same 
■coseas 'decree' in C P. Code — Order overruliig 
claioQ of privilei>e for certain documents— Not judg- 
nKnt or final order. 

The words ‘judgment, decree or final order* as used 
In Art. 133 connote that the expression 'judgment* 
must be taken in the same sense as the word 'decree* 
in the Code of Civil Procedure and roust be construed 
as meaning the declaration of 6nal determinstion of 
the rights of the parties. The finality must be a 
finality in relation to the suit and if after the order 
the suit is still a live suit in which the rights of the 
parties have yet to be determined, it will not fall 
within the purview of Ait. 133, 

Plaintiff summoning documents from ‘defendant — 
Lattei claiming privilege in respect of such document 
— Trial Court upholding privilege but High Courton 
revision vatyirg order of trial Court witn reference 
to some of the documents Held order of High Court 
was neither a judg nent nor a final order. AIR 1950 
F C 77 and AIK 1954 Mad 1057 (FR). Hel. on. 02 
Puni L R 514: Alh 1900 Punj 487 (487, 488) (Prs 3. 4) 
(DB). 

• Art. 133 — “ludgment decree or final order** 

— (C. P. Code (1908), S. 109). 

For an appeal to be competent under the provisions 
of Art. 133, there must be inter alia a ‘‘judgment, 
decree or final order," The wor»i “judgment" ii the 
the Article must, in the context, mean something 
different from the words “decree or final order" 
which alone were used in Ss 109 and 110 of the pre- 
Constitution Code of Civil Procedure. Judgment is 
the adjudication of the proceeding or the suit as the 
case may be. Final order means an order which 
finally decides any matter that is direLtlv at issue in 
the case in respect of the rights of the paities. 
According to the Constitution an appeal will lie to 
the Supreme Court if the decision of a C )urt fall.s 
within the words ’’judgm* nt, decree or final order** 
and each one of the'e words has a differei t connota- 
tion. But all ot them have reference to adjudication, 
determination or cli>posaI of a proceeding, suit or 
rights of the parties. Uni n of India v. Kanahayalal 
Shamlal. 59 Punj L R 150 : I L B (1957) Punj 25.5 : 
AIR 1957 Punj 117 (121, 122) (Pt C) (Prs 16. 17, 22, 
24. 25) (FB). 

Art. 133— Judgment — Meaning of— C. P. Code. 

S. 109 (b). 

The word “judgment" appearing in Art. 133 of the 
Constitution or in S 109(b), C. P. Codf, must have 
same meaning and must d’ff^rentiated bolh from 
the decree and final order. 54 C VV N 874, Ref. I L R 
(19.50) Punj 447 ; 53 P L R 84 : A I R 1951 Punj 412 
(413)(PtC)(Pr 7) (DB). 

Art. 133 — Reversal of decision on the plea of 

limitation. 

The rfversal by the High (3rurt- of the decision of 
the trial Court on the plea ol limitation does not 
come within the purview of the term ‘judgment* 
because it is not a finil decision of the matten In 
dispute. 1956 Rai L W 461 j I L P 09.56) 6 Raj 327: 
AIR 1957 Raj 173 (174) (Pt B) (Pr 5) (DB). 


Art, 133 ‘Judgment’ — Meaning of. 


The word ‘judgment* used in Art. 133 cannot b© 
taken in its widest possible sense so as to include 
every order which terminates a proceeding pending in 
a High Court. The judgment must partake of the 
nature of finality attributed to a decree and a final 
order, when it is used in conjunction with the words 
'decree* or ‘final order', AIR 1939 F C 43 and AIR 
1949 F C 1, Ref. 

When the High Court is dealing under Art. 135, 
with revision or appeal to the High Court, the judg- 
ment according to the C. P Code, is merely a state- 
ment giveij by the Judge of the grounds of the decree 
or order In such a case the High Court has to see 
whether then is a decree or a final order, the judg- 
ment containing m* rely reasons for the decree or 
order which follows upon it. ILR (1954) 4 Raj 
64fl : 1955 Raj L W 187 i AIR 1954 Raj 127 (128, 
129) (Pt B) (Pr 6) (DB), 

• — Art. 133 — Term ‘judgment’ indicates a final 
dtcision on merit; of the dispute before the Court — 
Order setting adde lower Court’s decision and send- 
ing back case for disposal in accordance wi^h law or 
rest of pleas raised by defendant — Order is not final 
nor is it a ‘Judgment’. Bombay Steam Navigation Co. 
Ltd. v. Damodir Savjilal. 6 Sau L R 144 : A I R 1953 
Sau 166 (167. 168, 1G9, 170) (Pt C) (Prs 0, 7,8} (FB)- 

6 (a). Orders on petitions under Art. 226. 

Art. 133 — ‘judgment* and final order* — Test — ■ 
Order passed in proceedings under An. 220 ot Con- 
stitution — Order holding that proceedings under 
Art 226 we e not appropriate — (Civil P. C. (1908), 
Ss. 99 (b) and 110). 

A certificate under Art. 133 of the Constitution or 
S. 109 (b) read with S 110 of the Code of ( ivil Pro- 
cedure can only be granted in respect of an order 
passed in proceedings under Ait. 220 of the Constitu- 
tion: (1) it the Court treats the order as a judgment, 
in case it conclusively determines the rights of the 
parties and is not a mere interlocutory order during 
the pendency of a case, and (2) if the Court treats it 
as a final order. A I R 195.3 All 047 and A f R 1956 
All 457 iFB) Foil; A I R 1949 F C 1; AIR 1958 Mad 
151 and A I R 1957 Punj 173 (FB), Rel. on. 

Where in otoceedings seeking writs against orders 
of income-ta.x authorities the High Court held that 
the proceedings under Art. 220 of the Constitution 
were not appropriate no rights of the applicant were 
at all deciOed. 

When the High Court refused to exercise the 
power on the ap jlication of the Applicant, tie Court 
did not, by dismissing that application, adjudicate 
upon any right of the applicant fo obtain a writ from 
the High Court .AIR 1951 All 740 (FB), Rel. on. 

A 1 R 1958 All 153 Expl. and Disting. 

In those circumstances the order, against which the 
application for leave to appeal to Supreme Churt 
under Art. L33 was moved, was not a judgment or a 
final order. ILP (1958) 2 All 740 i A I R 1938 .Ail 
800 (802, 803) (Prs 4, 5. 6, 7) (DB). 

- Art. 133 “Judgment" — Meaning of — Order re- 
jecting writ petition. 

The word “judgment" in Art. 133 has been used in 
the sense of a decision finally determining the rights 
of the parties in the proceeding and not as defined in 
the Code of Civil Procedure. 

A writ petition under Art 226 of Constitution of 
India was filed on the ground that the Board of 
Revenue had no power to entertain a second appli'-a- 
tion for review, that S. 2. U. P. Zamindari Abolition 
and Land Relorms Act could not be given retrospo*' 
Hve effe^ and con^quently a review petition could 
not he. The High Court rejected the petition. 
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Held, that the order rejecting the petition amount- 

123. 1956 All LI 601 I 

® Order on application under Art. 220 

it IS a judgment or 6na! order for purpose of appeal 
to Mipreme Court whether it quashes the order of 
interior tribunal or not— Tests applied for interpreta- 
tion ot word ‘juogment’ in cl. US), Letters Patent, 
will equally apply to Art. 133. Southern Roadways 

/loihx ; w j V* ^'^eraswami, (963 Mad W N 677 : 
^ L J 25 j 77 Mad L W 1 : ILR (19ii4) I 

12)Vb).^ ^ ^ ®’ 

133(1) (a)— 'Judgment* — Meaning — Order 
retusing to issue writ uodtrr Art. 226 is not judgment 
or tinal order— (Constitution of India, Art 226). 

Unless a decision 6nally disposes of the rights of 
the parties it is not a judgment*. The mere fact that 
the ordei lias decided an important and even a vital 
issue IS not by itself conclusive of the matter, unless 
tbe decision puts an end to the litigation. The deci- 

a judgment, must 

aUect the merits of the controversy between the 
parties by determining some right or liability. 

extraordinary jurisdiction vested in 

on under Art. 226 is not meant to declare 

any rights. A writ under Art. 226 issues only to 
ensup that thelawof the land was being properly 

‘be refusal to issue the writ has 

on Li Court does 

“ li , irregularity in the administration of the 

bv ® . decision is not covered either 

Art 133 uf '“^Smenf or the phrase 'Qnal order' in 

® .certificate under Art 133 (1) cannot be 
granted against such an order. A I R 1951 Pat 626. 

^ Nag L J 738 : 

Iv^s 4^5MEHf) ^ ^ ^ 

• ^rt- 133 (1) — Petition for writ of habeas cor- 
pus-Uecision on IS a judgment or at least final order 

within Art 1^3 (1). See Ibid, Art 226. ILR (1965)2 

I^nj 853 : 1906 Cri L J 153 : A I R 1966 Punj 51 

* i 226 — ‘Judgment’, decree or final 

A^rt 226^^^^°**^® of— Order dismissing petition under 

, .i'll (1) pf the Constitution of India the 

words )udgmeiit, decree and final order’ are textuallv 

ActofTosl. S. 205 of the Constitution 

In order that a decision should fall within the de- 
hnition of the word ‘judgment’ or final order’ (1) it 

mu>t finally decide the rights of the parties and the 

word ludgmeiit moans a final judgment and not an 
in er ocutory judgment and by whi -h right to the 
relief claimed is decided v/ith regard to all matters 
in issue and (2) an order is final if it finally disposes 

ot the lights of the parties and if it does nob it is 
not bnal even though it may decide a vital issue in 
the case. The mere fact that the Court refuses to 
is,suo a writ or direction under Art. 228 does not 
take it out of the definition of the words ‘judgment, 
decree or final order’ but it will depend upon the 
tacts, circumstances and the nature of decision in 

Singh v. Union of India. 59 Puni 
LR 331 I ILR (19.57) Punj 873 i A I R 1957 Puni 
173 (182. 1S6) (Pt C) (Prs 38, 55. 56) (FB). ' 

7. ‘‘Decree.” 

~ Art. 133 Order of tribunal constituted under 
Kanpur Urban Area Development Act. 


The tribunal constituted under the Kanpur Urban 
Area Development Act is not a civil Court eioept to 
purposes of court-fees. Its order is not a decree, it is 
an award. The appellate order of the High Court in 

W rThp) 99^ L J 258 : 1961 All 

(DB) 295 : A I R 1961 All 509 (510) (Prs 7, 8) 

-Applicability — Hyderabad Land Ao 
quisit.on Act (9 of 1309.F). Ss. 21 and 53 -Judgment 
and decree of High Court in a case arising under — 
Appeal to Supreme Court— Competency. 

Hi^h*r ® matter came by way of appeal to the 
h award of a Court, the decision 

rivR^ P the Code oi 

The awards passed in land aegui. 

Land 21 of the Hyderakd 

under S®^® regarded as decrees 

nder the (^e of Civil Procedure. Section 54 of the 

tr> '^°r^ao'^.\ 9 U*siticn Act had been amended so as 

® against the decree of the 

dHorL award having been treated as a 

8 w f L''"^r“®..®^ ‘‘'® Provi-ions of subs. (2) of 

Lnli • Therefore, the right of 

tfhinl • ■'Pa^’fiaally .provided under the Indian Aet, 

.. found in the corresponding sec- 

'.'h" 3 *^® Hyderabad Act. Where, there- 

e, the award passed could not beregar edas* 

u**'® Hyderabad Land Acquisition Act. 

ri R iLwoA? ®PP“®^ *0 the Supreme Court. 

17 '^^'2) ILR 37 Bom 506 : (1954) 

MQfin ^ 1358 S C 947, Bel. on. 

Qfioi I R 210 : 1960 Andh L T 785 ; ILB 

(1960) 2 Andh Pra 40, 

, J;33 — Question if an order amounts to • 

decree —Determination of. 

aj. Jj whether an order amounts to a decree 

‘decree* in S. 2 (2) of the Code must 

(Pt ^ ^ 

^^*‘^133 “Decree”, meaning of — Finality of 
oraer— Test— Suit for rendition of accounts and pay- 
ment of money — Preliminary decree - Appeal to 

Under Art. 133 a preliminary decree as well as a 
nrai decree is appealable. The word ‘dKJree* which 
occurs in that Article and in S. 109. Civil P. C., is not 
qualified by the words '‘preliminary” or "final”. 

The test of finality is whether the rights of the 
parties have been finally determined by the judgment 
or order and whether the suit is a live suit not for 
the purpose of working out the detiils in accordance 
with Ibe judgment or order but for the purpose oi 
determining the rights of the parties. 

In a suit for rendition of accounts after the passing 
of the preliminary decree, further proceedings in the 
suit are not proceedings in which the rights of the 
parties have to be deter. nined. Where, a preliminary 
d^ree directs the defendant to render accounts to the 
plaintiff, and the valuation of the subject matter in 
the original Court, as well as in the appeal before the 
High Court was Rs. 21 000 and the decree sought to 
be appealed from was not one of affirmance of the 
decree passed by the trial Court. 

Held, that the preliminary decree was appealable 
under Art. 133 and a certificate could be granted. 
1956 Madh B L J 3 : ILR f19S6) Madh B 171 1 A I B 
1950 Madh B 151 (151, 152) (Pr 2» (DB). 

" Art. 133 — "Decree”, meaning of. See Civil P. C, 
(1908h S. 2 (2). AIR 1953 Madh Bha 45. 

• Art 133 (1) — C. P. Code (1908), S. 109 anil 

S. 2 (2) -Decree— Each matter decided ia luit caniMl 
constitute separate decree. 
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A decree is one and must be taken as one unit. 
Each subject-matter decided by a Court in a suit 
cannot constitute a separate decree in that suit. 1930 
Mad 881; 71 M L J 580, Dissent from, Kanak Sunder 
V. Bam Lakhan, 1956 Pat L R 344; 1956 B L I R 523 : 

I L R 35 Pat 499 s AIR 1956 Pat 325 (333) (Ft H) 
<Pr 22) (FB) 

Art 133— "Decree or final order" - Appeal arising 

In execution proceeding allowed on ground of limita- 
tion — Order of High Court is neither decree nor final 
order - {Civil P. C. (1908 j, S. 2 (2) and S. 109). AIR 
1955 N U C (Pat) 1600 (DB). 

Art. 133 — decree or final order — 

Decision on plea of limitation— (Civil P, Code(l908)» 
S. 2 (2j.and S. 109). 

The determination by the Court of the plea of 
limitation in a suit does not amount to a decree, for 
the term “determination of the rights of the parties’* 
occurring in the definition of the word "decree" in 
S. 2 (2), C. P. Code, refers to the substantive rights of 
the parties with regard to the merits of the case and 
not to other disputes between the parties which sre 
ancillary to the subject-matter of the suit. ILU (1954) 
4 R ij' 622, Disting. The reversal by the High Court 
of the decision of the trial Court on the plea of 
limitation does not come within the purview of the 
term 'judgment* because it is not a final decision of 
the matters in dispute in the case. AIR 1939 F C 43 
and AIR 1949 F C 1, Rel. on. And while reversing 
the decision of the trial Court, the decision of the 
High Court on a question of limitation will not be a 
final order when the suit is remanded to the trial 
Court and it is kept alive. 1956 Raj L W 461 i ILR 
a956) 6 Raj 327 : AIR 1957 Raj 173 ( 173 to 175) 
(Pt B) (Prs 3, 5,8) (DB). 

8. "Final order". 

(a) Order on application under Art. 220. 

(b) Interlocutory orders. 

(c) Order of remind. 

(d) Orders relating to appointment of recei- 
vers. 

8. "Final order." 

Arts. 133 and 132— Final order, meaning of. 

The expression 'final oider* has been given a wider 
scope so far as .\rt. 132 is concerned. The word ‘final 
order* when it occurs in Art. 133 is not to be inter- 
preted in terms of the explanation of Art. 132. Tiie 
absence of any such explanation in Art. 133 and the 
(act that such an explanation was considered neces- 
sary to be added to Art. 132 clearly shows that final 
orcler’ does not ordinarily include an order deciding 
an issue which, if decided in favour of the appellant, 
would be sufficient for the final disposal of the case. 
AIR 1954 Aimer 12 (2) (13) (Pt A) (Pr 3). 

Art. 133— Final order. 

.\n order passed by a Court holding that it has 
jurisdiction to try the suit is not a final order within 
the meaning of Art. 133. AIR 1952 All 942 (I* B)., 
Distinguished. AIR 1954 Ajmer 12 (2) (13) (Pt B) 
(Prs 4, 5). 

Art. 133 — Final order — (C. P. Code (1908), 

S. 109). 

The question whether the decree is‘ executable or 
not is a preliminary question and does not finally 
determine the execution ■^ase which has to be pro- 
ceeded with. Case law diicussed, AIR 1953 Ajmer 51 

<51) (Pr 4). 

• Art- 133-*‘Final order" —What constitutes— 

Conditions-.(Civil P. C. (1908), S. 109). 


In order to make an order a final order, three con- 
ditions must be satisfied, namely; (1) that it should 
not be an interlocutory order; (2) that even though it 
is an order which disposes of the proceedings before 
a Cjurt finally, it should not be an order which 
leaves the original proceedings in the Court below 
alive and (3) that there should be a final determination 
of the rights of the parties or the order must of its 
Own force affect the rights of the parties. Mohd. 
Mahmood Hasan Khan v. Government of U. ?., I L R 
(1946) 1 All 593 : 1956 All L J 679 i 1956 All W R 
(H C) 706 I AIR 1956 All 457 (458, .459) (Pt A) 
(Prs 5. 12) (FB). 

• — Art. 133 — "Final order" — Order refusing to 
restore an appeal dismissed (or default (Civil P. C. 
(1908), S( 109). 

-An order refusing to restore an appeal dismissed 
for default of prosecution though not an interlocutory 
order is not a final order within the meaning of 
.\rt. 133 of the Constitution. The order refusing to 
revive the appeal did not, standing by itself, affect 
the rights of the parties. Those rights ha 1 been , dis- 
posed of by the dismissal of the appeal for want of 
prosecution ; the order complained of only refused 
to allow the matter to be reagitated. It is an order 
relating to procedure and not to the merits of the 
appeal. (1903) 1 K B 547 ; AIR 1951 S C 14 and^AIR 
1953 Mad 38 Rel. on. Mohd. Mohmood Hasan Khan 
V .Government of U. P., 1946 All L J 679 i 1956 All 
W R (H C) 706 : ILR (1956) 1 All 593 ? AIR 1950 All 
457 (459, 460) (Pt B) (Prs 16. 22, 23) (FB). 

Art. 133 — Order refusing leave to sue in forma 

pauperis — Whether a final order. 

An order granting leave to sue in forma pauperis 
or an order refusing leave to appeal in forma pauperis 
is a mere matter of procedure not deciding finilly the 
rights of the parties, and therefore, net a final order 
within the meaning of .Art. 133 of the Constitution. 
(1903) 1 An W R 249 : ILR (1963) Andh Pra 881. 

—Art. 133 (I) (b) — l inal order — Order rejecting 
application under S. 152, C. P. Code— Not a final 
order— C. P. Code (1908). S. 152.; 

• An order of the High Court dismissing an applica- 
tion under S. 152, C. P. Code, is not by itself a final 
order within the meaning of Art 133 of the Consti- 
tution where no amendment as applied for has been 
allowed or when the application under S. 152 itself 
is incompetent and leave to appeal :to (Supreme Court 
cannot be granted under Art. 133 of the Constitution. 
air 1923 P C 58 and AIR 1933 AlP.lo Dist. (1962) 1 
Andh L T 345 : (1902) 1 Andh W R 228 : AIR 1962 
Andb Pra 411 (411) (Pr 4) (DB). 

Art. 133 (D- Final order — What is — Suit for 

dissalutioD of partnership and accounts — Important 
and vital issue decided by High C nirt— Suit still 
alive as regards other dispute concernine taking of 
accounts — Order is not final — C. P. Code (1908) 
S. 109. '' 

The fact that an important and even a vital issue 
was decided in the suit does not make the order a 
final one, if there are still other disputes to bo decid- 
ed in the suit. AIR 1954 Mad 400, Foil. 

Held, that although the issue in a suit for dissolu- 
tion of partnership and accounts decided by the High 
Court was a very important and vital one, yet there 

was no finality in relation to tlie suit, since the suit 

was still alive as regards the dispute concerning the 
amount that might be found due on taking of ac- 
counts : AIR 1933 P C 58; AIR 1920 P C 80- .A I R 
1949 F C 1 and AtR 1950 F C 77, Rel. on. ILR (1961) 
2 Andh Pra 401 : 1960 Andh L T 856 : (1961) 1 Andh 

Pra^402 (403, 404) (Pri 8. 

lo/ (L/o)« 
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CONS riTUTION OF 


Art. 133 (1)— ‘‘Judgment, decree or final order” — 

(IQOst, 8^109) revision- (Civil K C. 

P' An appeal lies to the Supreme Court under Art. 133 

• u. complained of finally disposes of the 

rights of the parties To put it differently, it should 
not be an infeilccutory order but a final order decid- 

Where, affirming the 
findingof the Subordinate Judge, the High Couit m 

revision held that the judgment-debtors were entitled 

a ‘^ fcree scaled down bv reason of the 
roali'i^k ‘^Sriculturists Relief .Amending Act (23 of 

'i'-'^^KreeiMg with the Subordinate Judge, it 
was held thai the judgment debtors were agricul- 

turists and entitled to the benefits of the Act. where- 
at fi'cd ao application for leave to 

ofth^'lRgh Court?"^ 

re-ult of the judgment of the 
^ make a final adjudication of rights 

cL order” and leave to app a 

sranted, 1956 Andh W B 52 i AIR 1957 
Andh Pra 538 (539) (Prs 4, 7, S) (DB). 

——Art. 133 (p Final Order — .Meaning of — Eve- 
culion proceedings — Obiections to-Hieh Court in 
second appeal unally dispo.sing of objections- F\e 
^tion kept alive to be dispoied ol by executinir 
Court-No. afinal order - No leave can be g.anted^ 

Where the High Court disposed of certain ohiec- 
thp“ p by the judgment-debtor in relation to 

of the application for execution and the final deter 

^nd ‘^®1 relation to the execution 

Ai execution proceeding was 
the IRah tl>e- executing Court thedecisloo of 

the High Court is not a final order within the mean 

Constitution of In ia. AIR 1949 
EP 222 and AIR 1951 Assam 73 and AIR 919 Pat 3R7 

air 1933 PC 58 and AIR 1943.Lah 1« ^ 

“ Art. 133 (1) (c)— Final order — Order in execu 

sale of property i? not 

Sr,', '.vsu""””’ 

,r,s s 

under Art. 133 of .he Constitution An 

to tbp r '1 >t amounts to a final decision relating 

^inv 'b® civil pro® 

ceeaing It after the order tlie civil nroce^’dinas aill 

remam to be tried and the rights in depute be® Meil 

B^flnafp d* have to be determined, the order is not 
a final order within the meaning of Art, 133. 

Where the proceedings were execution proceedincs 

^urth^AT^A''!u\ ^^"’P^^tion, and by its o.der the 
^^t had held that execution should proceed by the 

directing him to take pos- 
^ssion of the charged assets and sell the .same in due 
TOmphance with law. so long as the sale does not 

Tk 5® *ies against it under Art. 133 (1) 

determine any question 
relating to the rights and liabilities of the parties 
with reference to the relief granted by the decree. 

was: whether the 
proceeding of sale was to be conducted in a certain 

of a receiver. AIR 

wheiher the order amounts to a decree, 
the definition of decree' in S 2 (2) of the Code must 

as a whole. 1 Cal W N 374 (FR) and 
n ao‘1 1914 Cal 1<9 and AIR 19-i0 

j ILR 34 All 530 and AIR 1920 Pat 249 

and AIR 1924 Pat 683 and AIR 1951 Mad 56 (FB)and 
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L.an i4U 


* uf aiiu /\ia jCj r iSZ. Kel On» 

<Ft A) (Prs 8, 9. 

IJ) (DB)« 


^D^Final order-Patents and Desisos 
Act (19 1 1), Ss. 22, 23 ( ')(8) — Application under S. 22 
for grant of compulsory licenc* - Order by Control- 
ler requiring applicant to file draft licence for settl- 
ing terms and conditions on whi h licence should be 
granted— N^'t a final order wiihin Art. 133 (1). 

An order is not a flnal order even if it disposes of 
the most vital issue before a Court If the proceed- 
ings do not come to an end with the adjudication of 
the most important i.^sue but there is something still 
lefi over for that Court itself to accomplish, the 
ordf'f cannot bo a final ono within the meaninz of 
Art. 133(1). ^ 

Wheie on an application under S. 22 of the Patents 
and Designs Act for the grant o! compulsory licence,, 
the Controller, after coming to the conclusion that 
the applicants had made out a case for the grant of 
the licence, directed the app icants to file within one 
month a draft licence settii g out the terms and con- 
ditions which they consideied reasonable, for the 
purpose of deciding what should be the reasonable 
terms upon which the licence should be granted as 
the patentee had refused to co-operate in the matter 
and before the Controller had an opportunity of 
considering the matter further, the patentee pre- 
ferred an appeal to the High Couit which upheld 
the decision of the Controller and the pateuteo 
desired to go up to the supreme Court from the said 
decision. 

Held, that it was doubtful whether the order of the 
Controller could be described as an order under S 2S 
of the Patents and Designs Act Even assuming that 
some Order within the ambit of S. 23 of the Act had 
been made, there was no final order by t' e Controller 
within the ueaning of Art. 133 1). 0’ Cal W N 743 : 
AIR 1963 Cal 43 i (440) (Pt D) (Pr 21; (DB). 


■ '^rt. 133— Order directing return of memoran- 

dum of appeal for presentation to proper Court. 

Order of High Court directing return of a memo- 
randum of appeal for presentation to proper Court is 
not a final order within the meaning of Art. 1^3. A 
decision cannot be said to be a final order unless it 
finally dispo ses of the rights of the parties on the 
merits of the case. 64 Cal WN 52 : AIR 1960 Cal 77 
(78, 79, 80) (Pt A) (Prs 5, 7) (DB). 


Art. 1^3— ‘Final Order’— Order appointing arbit- 
rator— (Words and phrases — Fii al Order). 

Where the order of the Single Judge sought to be 
appealed from is made merely for appointment of an 
arbitrat r it having decided no question of right is 
not a final order and does not beloi g to rhe category 
of orders appealable under A>t. 1.33. 9.* Cal L J 160 t 
AIR 1955 Cal 257 (258) (Pt D) (Pr 6) (DB). 

Art. 133 — 'Final Order’ — Order of Court makinj^ 
re* erence to Revenue Court to decide question of 
tenancy, after deciding certain other issues— Order 
is not a final order. 

Where the High Court in an appeal, after deciding 
against the defendant the issue regyrdingthestatutory 
Ownership of the suit land claimed by him under 
the tenancy laws and also deciding against the plain- 
tiff the issue that the lease in ques'iou was vitiated 
by fraud, made a reference to the Mamlatdar to 
decide on the question whethfr defendant was a 
tenant of tie suit land and to communicatethe results 
to the Court on the ground that it had no jurisdic- 
tion to decide the same, the fin lings given by the 
High Court is not a final order within the meaning oi 
Art. 133 of the Constitution. AIR 1955 S C 576» 
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Distinguished. To be final, the order must be such as 
puts an end to the litigation of the parties or at all 
events disposes oi substantially the matters in issue 
between ^hem and it is not sutficient merely to decide 
an important or even a vital issue in the ca e. The 
decision must not kee > 'he milter alive and provide 
for its trial in the ordinary way. (18-^1) IQ d 734 : 
(1903) 1 K B547, AfR I9i8 S 3 253. MW 1961 SC 
704;(l91fl^ 2K B 139 47 I A 125; aIR 1924 B )m 583; 
AIR 1933 P C 58; AfR 195.» F C 77; AIR 1949 K C 1; 
AIR 1951 M 47, Rel on. It cannot be said that the 
findings on the two issues and the reference of the 
issue relating to tenancy, pat an end to the litigation 
between the parties or at all events disposed of sub- 
stantially the matters in issue between them. It 
cannot also be said that the findings of the Court left 
only subordinate or ancillary matters for decision. 
Therefore the dedsion of the Cjurt cannot be rega»‘d- 
ed as a final order within the meaning of Art. 133. 
ILR(1964/Gui 388. 

Art. 133 (1) “Final Order”— “Judgment'*. 

In order to constitute a final order, it is necessary 
that the order should be one by which the suit or 
the proceedings is finally disposed of whichever way 
the decision went The test to be applied is. whether 
Che proceeding is disposed of completely and the 
case is not kept alive for being deilt with in the 
ordinary way. 

If the order is such as would dispose of the pro- 
ceeding if decided one way, but would not have 
that effect if it was decided the other way, the order 
would not be a final order. The final order must 
contain a final adjydication of the matter in contest 
fjetween the parties to the action. 

Held on facts, that the order of injunction passed 
by the trial Court was not an order passed in the suit 
which was pending in the Asansol Court. It also did 
not have the effect of disposing of either that suit or 
the respondent’s suit finally. The word ‘judgment* 
read in the context in which it is used in Art. Ii3 (1) 
of the Constitution also means a fl lal judgment of 
the Court by whicli the rights and the liabilities of 
the parties to action are fiually determined. The 
order against which the petitioner proposed to file an 
appeal was neither a judgment, decree nor final order 
within the meaning of Art. 133 (1) and thoref ue not 
appeilaole. Madh BLR 1956 (Cr) 542 : 1956 \ladh 
B L J 1324 I AIR 1957 Madh B 47 (48. 49) (Prs 17. 
18. 19,21.241 (DB). 

Art. 133 (1) — “Final order” and "decree” — 

Meaning of. See Civil P. C. (1903), Ss. 2 (2), 109. 
AIR 1953 Madh Bha 45. 

Art. 133 (l)-“Final order.” 

A notice of filing an award in Court was served 
on the petitioner Instead of filing an application to 
.set asi6© the award within the lime pre cribed by 
Art. 158, Limitation Act, the petitioner filed merely 
an application ^purporting to be under S. 5 of the 
Limitation Act for excusing the delay in filing the 
application to set aside tfie award — That application 
was dismissed by the High t'ourt— The petitioner 
sought leave to appeal to the Supreme Court: 

Held, that an order refusing to e>ciise the delay 
in filing an application, could not be treated except 
as a pro :edural order; though it mav have far reach- 
ing consequences and adversely affect the right of 
parties, by itself it could not be held to have decided 
the rights of parties. Case-law Ref. 

Dictum. — The case being otherwise fit under 
Art. 133 (1) (c) “if in the present case an application 
to set aside the award had been likewise dismissed 
on the dismissal of an application to excuse the delay 
in filing it, we would have held that the petitioner 
is entitled to appeal to the Supreme Court.*' 1953 


Mai W N 2(51 , I L R (1954) Mad 164 : (1953) 1 

^ L VV 3 (4 j A 1 K 1953 Mad 727 

(/29) (Pt A) (Prs 8. 10) (DB). 


Art. 131 — Final order— Test of* 

c finality of order is whether the order 

hnally diipjses of the rights of the parties ou merits. 
An order is not a final order merely because it goes 
^ the root of the suit viz., ihe jurisdiction of the 

P C 58 and AIR 1920 

T L oo, Rel. on. 

The order under S. 115 Civil P. C. refusing to inter- 
fere wi h the finding of the subordinate Court that 
the noti e of suit under 5. SO. Civil P. C., was valid 
cannot be regarded as a final order, as there is no deci- 
sion of the rights of the pirties on merits. Besides, 
even on an adverse finding plaintifi is not precluded 
from bringing a fresh suit on the same cause-of action 
after giving proper notice. AIR 1952 Pat 450 
ILR 1955) Nag 675 : 1955 Nag L ) 46S : A 
Nag 287 (2S8) (Pt B) (Prs 5, 7) (OB). 


I Disting. 
I R 1955 


Vrt. ISo-Appeal in execution proceeding allowed 
on ground of limitation - Order of High Court not a 
final order. AIR 1955 N U C (Pat) 1600 (OB) 


ii'i. l33--Scope— “I-inal order”, meaning of — 
Whether explanation in Ar*. 132 canbeapplied to 
understand the term as used in Art. 133. See ibid. 
Art. 132. A(R 1954 Pat 241 (DB). 


4 & « V 


A. 1.^ 


allowing the objeciioii that the execution proceeding 
could no longer proceed under the law. setting aside 

order of executing Court as being no) valid and also 

as concluded by res judicata — Held the order did 
not amount to a final order as the effect of its order 
was to keep aliv’a the execution proceedincs 19*53 

/?i'i ^ : I L R 32 Pat 880 : A I R 1954 Pat 241 

(241,242) (Pt A)(Pr4) (DB). 


4 ^ } 


LiiKA-yK ii&Ja 


11/ uopu^C rigQCS 


of parties to be ‘final order*. 

An order is find if it finally disposes of the rights 

though 

It nuy decide a vital issue in the case. Kapur Singh 
V. Cut >n of India 59 Pun L R 331 : I L R (19571 

soTIfb)' ’ ^ 

,~''[^-|'.3o(l)-'I’inM order’— Meaning of— Zamin. 
dan abolition .lligli Court directing determination 
of compensation on basis oi individual shares of 
claimants in Jagir village — Order not linal order — 

ini'oVi'Sl.'’' •■o ‘■•Ki Mo™, 

Where trie il gti Court by an order holds that for 
the purposes of the A/ ner Abolition of IntermediariM 
abfeVo'i'h (1355), he compensation pay“ 

able to the claim iiits ot a errtain Tagir village should 
be deterimned on the basis ol their individual shar^ 
in the village the order is not a 'final order’ withal 
the meaning of Art. 133 (1) (a). The decision of the 

Tu dispose of the rights of 

the parties and the .compensation Commissioner 
would have to embark on an iuq iiry as tothen levant 
facts in order to determine the amount of compensa- 
tion payable to each clai nant The ordered 

there ore be deemed to have the effect of disposing 

of all the rights of the parties for compen iation 
under the Ajmer Abolition of Intermediaries and 
Land Re'or ns A :t, 1955 1962 Raj L W 6l)fi r r d 

(B.G2) 12 Raj 577 = A I R U63 Ra/ 152 VIs)' (pj's” 

Art. 133 —'Final order’* 

An order in proceediogs (in this ^ • 

before the High Court) ®for leave to sie in forma 
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pauperis, which merely puts an end to the application 
tor permission to sue in forma pauperis, cannot be 
treated as a final order disposing oi the suit on the 
merits. AIR 1927 Pat 175; AIR 1925 Oudh 548, AIR 
1932 Rang 192 (1). Ref. I LR (I954j 4 Faj 646 : 1955 

* A I R 1954 Raj 127 (129) (Pt C) (Pr 7) 

(DB). 

■ Art. 133— Order must be final. See Civil P. C. 

(1908), S. 109 (c). air 1953 Sau 166 (FB). 


S (a). Order on application under Art. 226. 

^Art. 133 — Proceedings under Art. 220 — Order 
holding that the proceedings were not appropriate— 
Held order was neither.a ‘judgment’ nor a ‘final order* 
under Art. 133. ILR (1958) 2 All 740 i AIR 1958 All 
800 (802, 803) (Pis 5, 6, 7) (DB). 


—Art. 153— Final order. 

Orders of remand in suits are not final orders as 
even after the remand the matter remains to be finally 
decided and the suit remains pending. But where in 
a case against the order of the Subordinate Judge 
setting aside the award on the ground that the ac- 
quisition proceedings were ultra vires the High Court 
affirmed the order of the Subordinate Judge and 
further directed that tfce whole case relating to the 
award must go hack to the Collector for proceeding 
with the acquisition according to law its judgment so 
tar as the seating aside the award is concerned finally 
disposes of the controversy between the parties. As 
what remains open by the order of the High Court 
is the acquisition proceeding and not the award it 
cannot be said that the order is not a final order. AIR 
1959 Assam 196 (196, 197) (Pt A) (Pr 1) (DB). 

—Art. 133 (1) — Final Order — Notice under S. 34, 
Income. tas Act ( 1922)— Validity questioned-— High 
Court holding notice valid — Decision does not 
amount to final oider. 

A notice under S 34 of the Income-tax Act (1922) 
was issued b> the Income-tax Officer to the petitioner 
The petitioner objected to the jurisdiction of the 
Income-tax Officer to proceed against the petitioner 
but the objection was overruled. He moved again the 
High Court under Vrt. 220 but the application was 
dismissed and the decision was confirmed in appeal 
by a Division Bench of the High Court It was against 
thi.s appellate decision that the petitioner proposed 
to take a further appeal to the Supreme Court : 

Held, that the petitioner was not entitled any more 
to reopen the question of legality or validity of the 
notice under S. 34 on the ground that he challenged 
it in the writ proceedings. But the plea of a final 
determination of his right to challenge the validity 
of the notice could not be of any assistance to the 
petitioner in inducing the Court to hold that the 
order of the Ibgh Court in appeal pioposedtobe 
appealed against must be regarded as a final order. 
Nothing whatever had been done in the proceeding 
commence d by S. 34 of the Income-tax Act. Only 
a notice had been issued the validity of which was 
challenged by the petitioner. It was still open to the 
petitioner to convince the Income-tax Officer that 
there had been no under-assessment and it would 
be perfectly open to him to take any step in aid of 
his contention before that officer and if need be 
before the Appellate Officer to establish that no re- 
assessment was called for. Indeed, the entire pro- 
ceedings by way of re-assessmtnt remained to be 
gone through. There had been no consideration at 
all of the merits of the matter. The merits could not 
possibly be affected by reason of the decision of the 
High Court in the writ appeal that the proceedings 
under S. 34 of the Income-tax Act h%d been validly 
tnlHated. Hence the decision proposed to be appealed 


from was not a final order within the meanine of 
Art. 133 of the Constitution, AIR 1920 PC 86 and 
AIR 1933 P C 58 and AIR 1943 F C 24 and AIR 1949 
F C 1 and A I R 1950 F C 77 and AIR 1952 Nag 305 
(FB) and A I R 1961 All 245 (FB) and A I R im Cal 

^ ^ : air 1955 S C 

576 and A I R 1981 S C 794 and AI R 196^ S C 12 

Disting. (1964) 51 1 T R 807 : A I R 1963 Cal 281 
(285 to 2S8) [Ft B) (Prs 15, 17, 21, 25) (DB). 

Art. 133 — Test of finality — Writ petition to 

restrain Collector from realising arrears of income- 
tax due to her husband from petitioner’s property 
— Order dismissing applicaion — If final order or 
Judgment (Civil P. C. (1908). S. 109). 

The test for determining the finality of an order is 
whether the order has finally disposed of the rights 

2i An order dismissing a writ peition 

hied by the petitioner for restraining the Collector 
from proceeding to attach or sell the petitioner’s 
property for realisation of arrears of income-tax due 
to her husband, without going into the question of 
title of the petitioner to the property sought to be 
attached and directing the parcies to take such steps 
belore the Collector as they were entitled to in law, 
is not a final order within the meaning ot Art. 133 
of the Constitution, inasmuch as it cannot be said 
that the order dismissing the writ petition filed by 
the petitioner has terminited the proceedings taken 
by the Collector to attach the petitioner’s property. 
Once it is held that an order is not a final order it 
follows that it is not ilso a judgment within the 
meaning of Art, 133. An order which is not final 
canrot be deemed be judgment. AIR 1954 Cal 424; 
AIR 1950 Cal 77 and AIR 1954 Mad 4U6, Rel. on. 
1957 Mad W N 650 i 70 Mad L W 960 : (1957) 2 
Mad L J 567 : ILR (1958) Mad 117 : (1958) 34 ITR 
/38 : AIR 1958 Mad 151 (154) (Pt C) (Prs 6a. 7, 8) 


"““Art. 133 (1) — Final order — Meaning of — It is 
one which leaves nothing more to be done in pro- 
ceedings and by its own force affects rights of 
parties — Order grafting review and directing re- 
hearing of writ petitions, held not a final order. 

Aggrieved by the order passed by the Court in two 
writ petitions presented by A and B to which C was 
not a party, in connection with their seniority in 
Government service, C made an application for re- 
view of the order. The Court granted that review 
and directed the rehearing of the writ petitions. On 
an application for grant of certificate under Article 
133 ( 1) oi the Constitution to enable an appeal against 
Iho order of review being preferred : 

Held, that since the rights of the parties were by 
no means affected finally by its own force by the 
order by which review was granted, it should follow 
that the order was not a final order within the 
meaning of Art. 133 (1) of the Constitution and hence 
a certificate could not be granted. All that was 
decided was that C who was not made a party to the 
earlier two writ petitions presented by A and B haJ 
been injuriously affected by the order made in those 
writ petitions and that ho was, therefore, entitled to 
seek review. A final order is one which after it was 
made not only left nothing more to be cone in the 
proceedings in which that final order was made, but 
also by its own force affected the rights of the parties 
to those proceedings. AIR 1951 S C 14 and AIR 1961 
S C 794, Rel on. (1964) 2 Mys L J 402 i AIR 1065 
Mys 266 (267) (Prs 7, 8. 10) (DB). 

Art. 133 (1) (b)— “Final” order— Test of— Sum- 

mary dismissal of writ petition. 

The test for determining the finality of an order is 
whether the order has finally disposed of the rights 
of the parties. Where therefore the High Court while 
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dUmissing the writ petition in limine does not decide 
finally or otherwise any of the rights in dispute 
between the parties, the order passed by the Court 
refecting the writ petition is not a final order within 
the meaning of Art 133(1) of the Constitution. AIR 
1958 Mad 151 and AIR 1939 Pun| 58 and AIH 1958 
All 800, Rel. on. ILR (1959) Mys 1003: 38 M>s 
L J 332 : AIR 1960 Mys 261 (264) (Pt B) (Pr 7) 
(DB)* 

—Art. 133 — Order refusing to issue writ under 
Art. 226 -Not a final order. 1955 Nag L J 738 i ILR 
(1955) Nag 704 : AIR 1955 Nag 257 (257, 256) 
{Prs 4, 5) (DB). 

• —Art. 133-Art- 133 (1) (al-Final order-Test 

of finality— Applicant assessed to sales tax— Appeal 
to Commissioner not admitted owing to non^dcpusit 
of tax — Application to High Court for direction to 
admit appeal refected — Order of High Court not 
final order — (Sales tax — C. P. and Berar Sales Tax 
(21 of 1947), S, 22(1)). 

The test of the finality of an order is whether the 
fudgment or order finally disposes of the rights of 
the parties. The mere fact that the order decides 
an important and even a vital issue is by itself, not 
material, unless the decision puts an end to the suit. 
The finality must thus be a finality in relation to ihe 
suit. Fuither, the I'udgment or tne order must alfect 
the merits of the case between the parties by deter* 
mining some right Or liability. 

A was assessed to a tax of Rs. 58.000 by the 
Assistant Commissioner of Sale Tax. His appeal 
before the Commissiancr was not admitted as he 
had not deposited the amount of lax as ^equi^^d 
by S. 22 (1). C. P, and Berar Sales Tax Act, 1947. 
A applied to High Court under Art 220 for issuing 
a direction to the Commissioner to admit the appeal 
without deposit. The applicatton was rejected. Ihe 
question was whether the order of the High Court 
was a final order within Art 13-3 (l)(a) so as to 
enable A to appeal to the Supreme Court. 

Held, that the order was not an orler -on merits 
as it did not relate to A’s liability to pay 
the tax and hence was not ‘‘a final order'* vithui 
Art. 133 (1) (a) of the Constitution. AIH 19'1 S C 14 
and AIR 1950 F C 77. Rel. on. AIR 19^9 Rom 125. 
Ref. Ilossen Kasara Dada (India; Ltd. Calcutta v. 
State of Covt. M P. (1952) 3 STC 289: ILR (1952) 
Nag 204 : AIR 1952 Nag 305 (607) (Pt A) (Prs S, 10) 
(FB). 

Arts. 133 (1) and 226, 227 — ‘Final oJder'— ‘Civil 

proceeding’ —ilncorae-tax Act (1922), S. 23} — (Civil 
P. C.11908), S.-109). 

The assesseas were taxed under S. 23, Income tax 
Act, to the amount exceeding hs. 20,000. A>!ainst 
that order they applied undei Arts. 226 and 227 of 
the Con.'-tiiution and on di.smissal of those appli 
cations asked for the certificate under Art. 133 (i) (a) 
and (b). 

Held, (i) that the order finally determined the rights 
of the asse^sets to obtain writs. As such it was a final 
order within the meaning of Art. 133 (1). 

(ii) But the nature of proceeding started on writ 
petitions, being under the machiiery of Incorne-tax 
Act under jvhicli there was no right of suit, it was 
B revenue proceeding and not a ci il proceeding 
v/ithiu the meaning of Art. 133. The petitioners 
could not thertfore claim a certificate as ol right 
either under sul)- rl (a) or (h) of cl. (1) of Art 133. 
(1955) ITR 70 s ILR 34 Pat 397 : AIR 1950 Pat 175 
(176, 177, 178) (Prs 3, 4. 5) (DB). 

• Art. 133— Petition for writ of habeas corpus — 

Decision on, is at least a final order within Art 133(1). 
Ram Kumar v. District Magistrate. ILR (1965) 2 Punj 


853 * AIR 1966 PunJ 51 (54, 55, 56, 57, 58) (Pt C) 
(Pr 8) (FB)» 

—Art* 133 — Final order, 

A decision is final for the purposes of Art. 133, 
when it decides and disposes of the whole merits 
of the case, when it settle.s conclusively all the legal 
rights of the parties and when it leaves nothing to 
be further litigated upon. The decision or order 
must affect the merits of the controversy between 
the parties by determining some right or liability. 
Refusal to issue the writ has only the effect of .saying 
that the High Court does not see any irregular!^ in 
the administration of the relevant law. AIR 1955 Mac 
25“» and AIR 1957 Punj 173 (FB), Rel on. 61 Puni 
L R 286 : ILR (1959) Punj 538 i AIR 1959 Pun] 308 

(308, 309)(Pr3)(DB). ^ 


8 (b)* Interlocutory orders. 

• —Art. 133 — Final order— Tests. 

Per Beg J. — In order thal an order may be declared 
to be a final order the following propositions of law 
stand established : 

(1) that an order is final only if it finally disposes 
of the rights of parties (2) that the finality of the 
order must be determined in relation to the suit 
(3) that the order cannot be treated to be a final 
order if the .suit i' still left alive for the purpose of 
determining the rights and liabilities of the parties 
in the ‘rdinary way; (4) that .tlie mere fact that a 

cardinal point in the .-uit lias been decided or even 

a vital and important i^sue determined in the case 
is not enough to make the order a final one • AIR 
19,33 PC 58, Foil. 

An order of -the High Court in appeal reversing 
the order of the trial Court recording a compromise 
is neither a jii ^gment nor final order within the 
meaning of the terms in Art. 133. The order is an 
interlocutory order. Savitri Devi v Rajul Devi I960 
All L J 897 : 1961 All VV R (H C) 5 : ILR (I960) 2 
(F13^^^ ' I9ffl All 245 (254, 261) (Prs 37, 77) 


R. o — Order ui-der — Death of a party pending 
appeal - Court determining legal representatives of 
party for continuing appeal — Not a final order 

within Art 133 (Hof the Constitution — Civil P r 
(19081,0 22. R. 5. 

The finality envisaged in Art. 1,33 of the Consti- 
tution is a finality in revi.sion to a suit. To attract 

that article, the rights of the parties involved in the 

suit or the appeal must be finally disposed of. 

Where an order sought to be appealed against is one 

parsed under O 22 R. 5, Civil P C. and it is limiied 

to the purpose of continuing the appeal, it cannot 

be regarded as either a iudgment, decree or final 

order within the scope of Art. 133 (1) of the Consti- 
tution. 

The point as to who should he substituted in tho 

placeof the deceased puty or :the purpose of pro- 
ceeding with the litigation does not affect the Ui. 
mate rights and liabi ities of the parties. Couse- 
quently it could not be postulated that there is any 

hnal adjurlication on the questions arising in the siTfV 

IKfm hhdS'. " “ ' ■*'“ 1= (ui 


■Art. 133 (1) — “Final order’’. 

An apellate order, allowing the appeal am? 

.nd„ 0.47. R.1 »s":roofco;To';:s'f".v.s' 
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review petition, is not a final order wnthin the mean- 
ing of Art lo3fl). It is an incidental order which 
does not finally dispose of the rights of the parties. 
AIR 10 So P C 58 and A I R 1958 S C 253 and AIR 
1956 Andhra 126, Rel. on I L B (1961) 2 Aodh Pra 
449 I I960 Andh L T 901 : AIR 1961 Andh Pra 310 
(311, 3L2) (Prs2, 5) (DB). 

• — Art. 133 — Final order is the order that finally 
disposes of the dispute between the parties so far as 
the High Court is concerned as contrasted with an 
interlocutory order Dhanalakshmi Vilas Cashew 
Co V President, Cashew Industries Stalf Association. 
1961 Ker L J 360 : 1961 Ker L T 427 ILR (1961) 2 
Ker 43 : AIR 1962 Ker 1 (3) (Pt A) (Pr 6) (FB). 

Art. 133 (1) (c) — Decision on interlocutory 

order— Certificate .of fitness for appeal— Not a final 

order. 

High Court was moved to certify a case as fit for 
appeal to the Supreme Court on the sole ground 
that the Court erroneously interpreted S. 82 of the 
Representation of the People Act. High Court held 
that the section did not forbid all the contC'ting 
candidates being I'oined as respondents e^en when 
the prayer is confined to a declaration that the elec- 
tion of the returned candidate is void, and that the 
election petition does not incur dismissal ueder 
S. 90 (3) of the Act merely on the ground that the 
petitioner has joineJ as respor dents not only the 
returned candidates but also other contesting candi- 
dates. 

Held, that Ihe decision did not terminate the dis- 
pute between the parties and as such it was not a 
final order or judgment within the meaning of 
Art. 133(1) of the Constitution. Any interlocutory 
finding or order, even if it strikes at the root of the 
matter, did not fall within the purview of that 
Article. 1963 M P L J (Notes) 195. 

Art. 133 -Interlocutory order — There can be no 

finality about the order within the meaning of the 
article. (1955) IMad L ! 66 : (1955) 6 S T C 72 : 
A T R 1955 Mad 230 (232, 233) (Pt B) (Prs 9, 10) 
(DB). 

Art. 133 (1) — ‘‘Final order” — Arbitration Act, 

S. 34— Order staying suit— Leave to appeal — Grant 
of — Right to— Nature of order. 

An order of the High Court, directing a suit to be 
stayed under S. 34 of the Arbitration Act, is not a 
“final order” within the meaning of Art. 133 (1) of 
the Constitution a-^d therefore no leave should be 
granted for appeal to the Supreme Court. An order 
is final only if it finally disposes of the rights of the 
parties; the tinabty must be a finality in relation to 
the suit. The effect of an order staying a suit under 
S. 54, Arbitration Act, which is only an interlocutory 
order, is not finally to di'^pase of the rights of the 
parties even though it decide? a car iual issue in 
the suit f»nd it cannot therefore be said to be ‘'final”. 

AIR 1920 P C 38 ; MR 1933 P C 5S ; AIR 1939 F C 
43; AIR 1949 F C 1. Uel. on. 30 Pal 853 : AIR 1951 
Pat 619 (620,621) (Pr 7) (DB). 

Art 133— ‘Final order’ —Meaning— Order hold- 
ing that appeal was not tine barred — (C. P. Code 
<1908). S. 109). 

The test for determining the finality of an order is 
whether the order finally disposes of the rights of 
the parties. The finality must be a finality in relation 
to the suit. The fact that the order decides a matter 
and even a vital issue is by itself not material unless 
the decision puts an end to the suit. A f R 1950 F C 
77, Foil. It is nat the potentiality of the point at 
issue to put an end to the legal proceedings that 
has to be looked into, but the actual order that is 
made thereon. 


Applying this test an interlocutory order of the 
High Court holding that an appeal was not barred 
by time and directing that the printing of the record 
be proceeded with, cannot be regarded as final, foe 

it does not finally dispose of the apoeal, although it 

decides a vital point at issue between the partiea, 
A I R 1951 Punj 30 and A I R 1951 Puof 4L2, Rel on. 
60 PuqLR4LiA R 1958 Punj 313 (313) (Prs 2, 3) 
(DB). 

8 fc). Order of remand. 

® “Art. 133 (1) c) —‘Final order’— Meaning of — 
Remand of case for retrial under S. 151, Civil P. Ci 
—No certificate can be granted. 

An order is Goal if it amounts to a final decision 
relating to the rights of the parties in dispute in the 
civil proceeding. If after the order, the civil pro- 
ceeding still remains to be tried and the rights in 
dispute between the parties have to be determined, 
the order is not a final order within the meaning of 
Art, 133. Where in an appeal again.st an order 
refusing to set aside the award the High Court 
merely remanded the case for de novo retrial in 
^ercise of its inherent powers under S. 151, C. P. 
Code, holding that there was no proper trial of the 
petition for setting aside the award, the order of 
remand is not a final order within meaning of 
Art 133 (1) (c) of the Constitution, 

An ooservation of the High Court on a question 
which is directed to be retried cannot be regarded 
as raising a question of law of great public or private 
imp >rtance justifying grant of certificate under 
Alt. 133(1) c) Jethanan i Sons v. Sta’e of Uttar 
Pradesh. 19fil SCD 32^: ILR (l96l»2AII7i 
(1961) 3 S C R 754 : 1961 All L 1 108 : ( *962) 2 Mad 
L J (SC) 5 : 1962 All W R (HC) 122 : (1962) I S C A 
387 : (1962) 1 S C j 713 ■ (1962) 2 Andh W R (SC) 

5 : 1961 Andh L T 354 : AIR 1961 S C 794 (796, 797) 
(Prs 7, 8). 

^ — Art. 133 (1) (b) -Final order-Civil P. C (1908), 

S. 109. 

An order setting aside a compromise decree and 
directing the trial Court to dispose of the luit on 
merits v not a final order within Art 133 l)(b). 
AIR 1927 Pat 363 ; A I R 1933 P C 58 ; AIR 1945 All 
401, Rel on. 

The addition of the words ‘in a civil proceeding of 
a High Court’ in Art 133 of the Cons'itutioo of India 
has not enlarged the meaning of the woris 'final 
order* occurring m that artiide and in Sections 109 
an I I'Oof the J. P Code 951 A M LJ 84 i AIR 
1952 Ajmer 15 (15. 16) (P* B- (Prs 6. 8). 

— Art. 133 — 0''der of High Court in appeal com- 
prising its decision on a cardinal issue going to 
foundation of suit — Order is a “fu ^g nent” ora 
“ final order” though suit is remanded fo su^wrdi* 
nate enquiries to he ma e yet for dispo ing of the 
suit, 1960 All W R (HC» 177 (2) : 1960 A 1 L J 244. 

Art 133— ‘Final order’ — Remand order if final 

order. 

Unless a remand order finally determines the rights 
of the parties and the case is sent back to thr lower 
Court onK to work out the details in accordance 
with the decision of the Court it cannot be siid to be 
a final order. 

Thus where a suit for declaration was dismissed 
on the ground of res ju licata out on appeal the High 
Court set aside that finding and remanded the case 
for decision according to law after recording find* 
ings on other issues j 

Held, that the order of remand did not finally 
dispose of the rights of the parhos an i, in the cir- 
cumstances cerU icate for leave to appeal to Supremo 
Court c )uld not be grint^^d. AIR 1933 P C 5S; AIR 
1950 F C 83; (1891) 1 Q B 754. Rel on 1955 A L J 
59 I AIR 1955 All 252 (253) (Prs 4, 5) (DB). 
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■Art. 133 (1)— Final order 
:S. 109). 

An order can be held to be a final order only if it 
finally disposes of the rights of the parties in the 
suit or proceedings. What matters is not the form 
out the substance. If in substance no rights of the 
parties are outstanding to be decided in the suit, it 
cannot be said that a mere pendency of a suit on the 
nie 01 a Court deprives the otherwise 6nal adjudica 
tipn of the rights of the parties by the High Court 
of its finality. Where all the materia! issues have 
bwn decided by the High Court and there is no® 
■^ingmore to be done, after remand, by the trial 
Court except to pass a decree, the order of the High 
Court is a final order within the meaning of Art. 1^3 
<l). 69 Mad L W' (Andh) 6 : 1956 Andh W R 61 : 
1955 Andh L T (Civil) S50 : AIR 1956 Andh 126 
<128J (Prs 13, 14) (DB). 

"Art. 133 ~ *‘FiDal order’’ — Order remanding 
execution application for disposal according to law 
—Appeal to Supreme Court. 

An order of the High Court holding that an appli- 
cation. for possession made in execution of a decree 
was not time barred and remanding the case to the 
Court that pissed the decree for disposal according 
to law, ^is not a “final order" within the meaning of 
Art, 13o of the Constitution of india. and no appeal, 
therefore, lies to the Supreme Court under that 
article. By the order the execution proceedings are 
kept alive in that the question of the delivery of 
possession in accordance with law has *tii] to be 
decided by the executing Court. Tbe fact that the 
High Court has decided an important question of 
limitation, is not by itself material. .54 CWN 874, 
Applied. 55 C V\ N 219 : A I R 1951 Assam 73 (74) 
(Pr 5) (DB). 

Arts. 133 and 134 (1) -Judgment or final order — 

Test is final determination of proceeding— Order for 
retrial is not judgmect or final order. See Ibid, 
Art. 134 (1). A I R 1962 Cal 417. 

— |-Art. 133 — Decree for ejectment parsed under 
Thika Tenancy — Application for revision of decree 
made after amendment of Act in view of the amende{l 
definition of 'thika tenant’ — High Court in revision 
holding that tenant was a ‘thika tenant' and remand- 
ing case — Hel J, remand order was not a final order. 

58 Cal W N 774 j A I R 1955 Cal 98 (99. lOU) (Prs 2 
6) (DB). 


question of limitation pioperly. 

The second appellate Court agreed with lower 
appellate Court on the question of title an(d reversed 
its finding on the question of adverse possession and 
in view that the question of limitation had not been 
properly decided, remanded the case to the lower 
appellate Court for disposal aftei coming to a p'oper 
decision on that questi )n. The orders of the Court 
below were set aside. The High Court directed that 
'if the suit is not barred by limitation the plaintiff’s 
suit should be decreed f ^r .such damages as may be 
found admissible in law. If the suit is Ijarred by 
limitation the plaintiff’s suit should be dismissed’. 
The formal order drawn up on the judgment was an 
order of remand. 

Held, that the order was not a final order. AIR 
1954 Cal 424 (432) (Pr 32) (DB). 

Art. 133 (1) — ‘Final order' — Fernand order — 

Certificate under Art. 133 (1) — Grant of. 

An order of the High Court remanding a suit or 
application for execution is not a final order within 
the meaning of Art. 133 (1) ot the Constitution of 
India and no certificate under that Article can, there- 
fore, be granted for appeal to the Supreme Court. 

[Vol. 4] Fn.D. 26. 
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252 and AIR 1957 Raj 173, Foil. 
1961 M P L J (Notes) 11. 

Art. 133— Final order— Order of remand. 

In a suit in which several issues are raised and on 

appeal some of the issues are decided and the case is 

remanded for trial on other issues, the appellate order 

remanding the case is interlocutory in character even 

decided may be important ones. 

Jn-? ^ 1 Mad L f 198 : A I R 

19o4 Mad 406 (407, 40S} (Pt A) (Prs 2, 5, 6) (DB). 


Art. 133 -Order remanding case for decision of 8) (I B). 

-« M m a * 


Art 133(l)(c)-"FinaIorder”— Order of remand 

IS not final order-Civil p. C (1908). S. 109 (c). 

A remand order passed by the High Court directine 
the lower Court to rehear certain new issues framed 
with the consent of both parties is not a final order 

r mo n -'‘ft- '55 of the Constitution or 

^5. H)y, Uvil P. C Leave to appeal to Supreme Court 
cannot be granted in such a ca.'e. A 1 R 1958 Orisca Ifi- 
A I R 1950 f C 8.> and A t R 1983 P C 58 r7i o^ 

CuU28^ ^ ® ^ ^ 570 ! I L R (1901) 

-—Art. 133 -Trial Court's decision reversed by the 
High Court on a question of limitation and case 
remanded to trial Court — Order is not a final orde' 
19u6 Bai L \V 461 : I L R (1956) 6 Raj 3-27 i AIR 
19o/ Raj 173(174, 175) (Pt RJ (prs 3. 8) (DB). 

• Art. 1.33 (I) (c) -Final order— Remand order — 
(Civil P C. (1<)08), 8. 109). ^ 

Decision to constitute final order must not keep the 

matter alive and provide for its trial in ordinary wav 

A f R 1949 F C 1 ; A I R 1955 P C oS, Bel. on^ Ca3e 
law Referred. 

The term ''judgment” indicate.s a final decision on 
the merits of the dispute before the Court. Case law 
Relerred. 

Suit for compensation and damages for .'^liortdeli 
very dismissed on ground that no notice as reouired 
by Cl (19) of the hill of lading was given to [he 
defendant Navigation Company — fo revision Fnl! 
Bench holding Cl. (19^ void being repugaant to Cl. (8) 
to Art. o of Carnage of Goods b> Sea .'\ct, 1925 and 
setting aside decision, sending back case for disposal 
in accordance with law on rest of pleas raised by 
defendant — Case pending — Order of Full Ben-h is 
not hnal. nor is it a "judgment*’. Bombay Steam Navi- 
gation Co. Ltd. v. Damodar Sjvailal, 6 Sau I R 144, 

C) (Prs 6 7 


8 (d). Orders relating to appointment 

of receivers. 


^ Art. 133 (U— ‘Judgment or final order’ — Order 
in appeal against order directing appointment of 
recciver-fCivil P, C. (1908), S 109). 

An order made in an appeal fil^d against an order 
directing the appointment of a Receiver is not a final 
order within the meaning of Art. 133 of the Constitu 
tion as It does not Gnarly decide the rights of the 
parties. The order is therefore neither a judgment 
nor a bnal order within the meaning of Art 133(11 
and no appeal lies to Supreme Court AIR 
Mad 215 and A I R 19.30 F C 77 and A I R 95R 
Andhra 47, Rel. on. 1956 Andh LT 116 - 
W 11 737 : A I R 1950 Audhra 159 ( 159) (Pr 5) (DB) 

- Art. 1.33 — Order directing e.vecution to proceed 
by appointment of receiver to tike nosse^lmn If 

, f . . . them in accordance n-ith^law^ 

is not a final order. AIR 1963 Cal 515 (5i7%ifi' 
5l9)(Pt A)(Prs8. 13). (■^l^ol8, 


Art. 133 — Final order. 


An order appointing a receiver is rot a final order 
within the meaning of Art. 133. A I R 195o F C77 - 


402 


CONSTITUTION OF INDIA (1950), Art. 133, Note 8 (d) 


Art. 133-Firal order-Test of finality-Order 

F c aoo^rsriS!"" ~ 

1 he tost ot Onalit) i.s whether the order amounts to 
a hnal adjudication of the rights of parties, in other 
woros whether it affects the rights of the parties 
□ n3iiy in th6 suit itself. If the citcision wliichevcr 
way it is given will, ii it stands, Gnally dispose of fho 
matter in < ispute, it is Gnal, On the other hand, if 
that decision, if givui in one wav, will Gnally dispose 
ot the matter in dispute, hut if given in the other will 
allow the action to go on, then it is not Gnal but 
interlocutory. (1891) 1 Q B 734. Rtl. on. 

An Older appointing a Receiver is only an inter- 
locutory order ai.d does not ailect the merits of the 

order refusing the appointment of 
not a Bnal order. 1 he appojrtment is in 
the discrption of the Comt and the order does not 
decide any cardinal point arisitg for decision between 
the parlies in the suit. 21 Cut L T 2fl2 : I L R 
Cut 25 I A I R 1955 Orissa 71 (72) (Pt D) (Pr 4) (DB). 

9. Civil proceedings. 

See also Ibid, Art. 132. 

(a) ProceediDRs under Art. 226. 

(b) Proceeding under Art. 227. 

9. Civil proceedings. 

See also Ibid, Art 132. 


“ — Arts 133 and 132— ‘Civil proceeding — Meaning 

of Sales tax or Income-tax proceedings — Nature of 
— Civil in nature and covered by Art. 133 — ‘Other 
proceedings’ in Art- 132 does not recognise third 
category f part from civil or criminal. 

Pioceedii'gs for the assessment and recovery of 
income-tax and sales tax are civil proceedi. gs Ml 
proceedings are citlier civil or criminal, ihisciassi- 
fication is based on fundamental principles and there 
is nothing in our Con^^titution to suggest that they 
stand modified after 26 1-1950. The words ‘other 
procetdings’ in Art 132 were not intended to crcdte a 
third category of proceeding besides the civil or 
criminal with no right of appeal to the Sup.eme 
Court except in the case covered by Art. 132. A I R 

23. 32, 

86) (DB)» 

“ ^33 ( 1) ‘I'insl Order in a civil proceeding' 

‘civil proceeding’ — Order passed by 

High Couit in appeal allowing judgment debtor to 
continue his ol))ection under O. 21. R iO. Civil P C , 
■.□execution Court is not final order in civil pre^ 
coeding-1960 All Lj 244 held impliedly Overruled. 
A I h 1933 P C 58 and A I R 1961 S C 794 Foil 
} L R (1964) 2 All 409 t A I R 1964 .Ml 49 (49, 50 
51)(Prs2.S)tDB). ' ’ 

Art. 133 (1) (c) — ‘Civil proceeding’ — Proceed- 
ings arising out of election petition — (C. P. Codp 
(1908), Ss. 9 and 109). ' ® 

The prccecdin^s arising out of an election petition 
are proceoiings of a civil nature and the High Court 
under Ait. loo (1) of the Constitutif n can certify such 
8 case to be a fit one for appeal to the Supreme Court. 

The expression “Civil Proceeding” has not been 
defined in the Constitution, and has to be given its 
ordinary dictionary meaning. A I H 1958 Aiidh Pra 
642. Dissented from; AIR lv^52 S C 04 and AIR *958 
S C 898 and A I R 1957 All 505 and A I R 1958 All 
821. Oisting. and ExplHined. 1939 All L 1 72" • ILR 

(1U59; 2 II 437 i A R 1959 All 607 (608, 609.’610J 
(Pt A) (Prs 9. 17) (DB). * ‘ 

-Art 133 - Civil or other proceedings— What is 
Ibid, Art. 132. AIR 1957 All 505 (DB).i 


Art. 133 — Words ‘Civil proceeding' are wide^ 
enough to cover any proceeding of civil nature AIR 
1957 All 28 (32, 33) (Pt B) {Pr 9) (DB)? 

• 133 — Appeal under S. I16.B of the Re- 

presentation of the People Act (43 of 1951), is a civil 
proceeding Applicability of Art. 133 for purposes 

of appeal to Supreme Court. A 1 R 1958 Andh Pra 
642, Overruled. 

An appeal was sought to be preferred to the Supreme 
Court agamst the decision of the High Court in an 
appeal under S. 116 B of the Representation of the 
People Act. The aggrieved party invoked Art. 133 of 
the ConstRution for a certificate for purposes of the 

T 3 r question whether an appeal under 

ot 

Held, the weight of authority is overwhelminffly 

If (iu ^““elusion that an appeal un3er 

S. lie-B of the Representation of the People Act is a 

"(ithin the sweep and range ol 
Alt. 1 j3 oI the Constitution. Therefore an aggrieved 
person could invoke Art. 133 provid^ the other re- 
quirements of the Article are satisGed. The aggrieved 
person, in the instant case, can have rasort only to 
clause (c)of Art. 133 (1) since obviously he does not 
come under clause (aj or (b). Having regard to the 
general importance of the question involved, a certi- 

if of Art. 133 (1) (c), 

Pra 642, Overruled. C. V K. Rao v. 
Dantu Bhaskara Bao. (19G4) 1 Andh W B 9 ; (1963) 

® Pra 95 I A I H 

2 ^ 25 ) 1 ^^ 

Art- 133 (I)— Civil proceeding'— Meaning of. 

Ordinmily 'civil proceedings' are proceedings 
relatii g to right to piopeity, status of a person or 
right to an ottice. 'Proceedii g' means, in the ordinarv 
sense the form in which action is brought or de- 
tended. The rijdit to election is not a right to pro- 
perty or re atirg to any status. It is also not a right 
which could be enforced in a Court of law. U here 

I 'vhelher the respondent 

could bo declared as elected there is no question of 

any right ol property or status, and the case is not a 
case ar^ng in a civil proceeding. ILR (1958) Andh 
Ira 78Si (IO.tS) 2 Andh WR 324: 1958 ALT 

mm ' ^^2 (643) (Pt B) (Pr 5} 

(Overrultd in AIR 1904 Andh Pra 185.] 

— ^ Art. 133 (I) Civil proceeding — Proceeding in- 
yolviDg right to properly — Pjlents and Designs Act 
(19lli Ss. 23 (1), 23-F— Appeal under S. 23-F from 
order of Controller granting licence under S. 23 (1) 

IS civil proceeding. 

The light of a patentee to the exclusive user of the 
patent lor the period of its protection under the 
Patents and Designs Act is a right to property. An 
application for compulsory licence thereof is a pro- 
cess which afiects that right to property and conse- 
quently an appeal under S. 23-F from the determina- 
tion oi the Controller granting the licence would be 
a proceeding of a civil nature. 67 Cal W N 743 i 
AIR 1963 Cal 433 (437) (Pt A) (Pr 14) (DB). 

■ Art. 133 (1) ‘Civil Proceedings’ — Meaning of — 
Civil rights - What are - Apacnl to High Court 
fromdecMonof Election Tribunal under S. 1I6-A, 
Representation of the People Act — Is a ‘civil pro- 
ceeding’. 

The Constitution nowhere defines what ‘civil pro- 
ceedings’ are and, theielore, the Court must examine 
the natuie of the proceedings to find out whether i* 
can be called a civil proceeding or not. If the pro- 
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yediDg Is Id aid oi establishing a civil right or for 
dlsputiDR one it would be a civil proceeding. The 
test would be whether but for the provision of any 
itetufe the right claimed or denied could be esta- 
blished in a civil Co.irt, Broadly speaking if the 
proceedii gs taken establish or negative a mau’s office 
or would aflect his light to property of any kind it 
will be a civil proceeding. 

It is difficult to give a comprehensive deGnition of 
'civil right/. The) are not limited to common law 
rights only and would include inter alia any right to 
property, reputation, status and office of a person 
though the>e ma) be creaturei of statutes. 

Although the right to vote or stand at an election 
may not be a civil right as known to the common 
law and althrugh the iegisiatme may in its wisdom 
have thought it best to reltr the dispute in connection 
with an t lection to a special Tribunal by enacting 
S. 110 A, HepiC'^pi talion of the People Act, thelegi.sla- 
ture laid down that in heaiing appeals from Election 
Tribunals the Iltgh Court waste eveictsellie juris- 
diction vested in It in bearing appeals from thiori 
ginal decrees passed by civil Courts and to that 
extent desired that the decision of (he High Court on 
appeal should be treated as a decree in appeal from 
an original decree, passed by a civil Court. The 
effect of S. 116- A of the Representation of the People 
Act of J951 is t > attract the provisions of S. 109 of 
the Cole of Civil Procedure and Art. 133(1) of the 
Constitution of India with regard to appealability to 
the Supreme Court. 

An appeal from tlie decision of an Election Tri- 
bunal to the High Court under S. 116.A should there- 
fore bo tieaied as a civil proceeding within the 
meaning * f Art. 133 (l)of the Constitution. AIR 
1963 Cal 364 (36o,366, 367) (Pt A) iPrs 5. 6, 6, 9, 
15) (DB). 

Art, J33 — Purchaser of land in passession of 
cultivating tenants — Jiult for eviction ly — Revision 
■gainst Older of Revenue Divisional C)fficer before 
the High Court — Proceedings in High Court must be 
regarded as ‘civ 1 proceedings’ as 'i. ti-B of the Madras 
Cultivatii g I'enants Priitection Act itself has expressly 
provided that the Revenue Divisional Tfficer shall bo 
deemed to be a Court subordinate to the High Court 
lor the purpose of S 1 15, Civil P. C. J965 Mad L \V 
819 I 7^ Mud L W 736 • (1966) 1 Mad L'J 105 i ICR 
(1966) 1 Vlad H23 I A I R i9o6 Mad 327 (328, 329) 
(Prs 7, S) (DB). 

\rt. 133 — Judgment, decree or final order in 

civil proceeding of High Court— Apptal to Supreme 
Couit -Taxation a5se^s^lelit proceedings— Order of 
Board of Revenue revising Salcs-Tax assessment al- 
lowed in appeal ny High Court - Not made m a civil 
proceeding - Applicaiion tor leave to appeal, not 
coDipetent— Civil proce-idings — What arc— Civil and 
Criminal proceedings — Distinction in Constitutiun. 

The assessee filed an appeal again.'^t the order of 
assessment made by the assessing authority, to the 
Commercial Tax Officer and filed a levisiou against 
the appellate oroer to the Deputy Commercial Pax 
Officer. The revision was dismissed. Then the Board 
of Revenue issued a notice to the assessee proposing 
to revise the a'sessment and after overruling the ob- 
jection cf (he assessee on the question of limitation 
revised (he assessment. The assessee filed an appeal 
to the High Court agaiast the order of the Board of 
Revenue and the H gli ^ourt allowed the appeal- The 
State sought to (ile an application seeking leave to 
•ppeal to the Supreme Court of India under Art 133 
of the Constiiuiion. On the question whether the 
order of iho High Court was one passed in a civil 
proceeding. 

Held, a proceeding under a taxing enactment can- 
not be call^ a ‘civil proceeding', within the scope of 


Art. lo3 of the Constitution and an application for 
J^ve to appeal to the Supreme Court from the deci- 
sion ot the High Court allowing an appeal against the 
orders of the Board of Revenue revising a sales-tax 

assessment, cannot be sustained. The scheme ot the 
constitutional provision relating to appeals to the 
hupreroe Court rather suggests that the proceedings, 
^pable ol beiug appealed against are susceptible ot a 
bilurcation into tw o well-defined categories of civil 
and criminal, mutuaily exclusive but together exhaus- 

ProceediDgs’ in Art. 153 of the 
Constitution ought not to be understood as any nro- 

ce^ing which are not of criminal nature. The nature 
of the proceeding whuher it is civil or not. cannot bo 

ascti tamed by mertiy applying a negative te>t that 
the proceeding is not one in relation to a criminal or 
quasi-criminal proceeding. 7’he nature ot the pro- 
ceeding should have to be determined having recarcl 
to the nature of rights oi parties involved m a pro- 
ceeding and not irorn the nature of ibe forum in 
winch tht rights happen to be decided. I he fact that 
a civil Court is scizeu ot a p.iiticular dispute may I>e a 
reltyaut cnteiion throwing light on the nature of the 
pioceeding, but would not lt^el[ be either sufficient 

or conclusive to iiold that such a proceeding is of a 
civil nature. T u-ie cannot be civil procteo'ing.s in 
relation to which the aggrieved subiect would have a 
right to approach a civil forum, hofarasthesale.'^- 
tax IS concerned, S. 18 A prohibits the in.stitution of 
.suits arising oat of assessments passed unuer the 
Madras Ccuerai Sales i aiAct. Tlie deprivation of a 
right to attack assessment orders in .i civil diourt 
ne^vsa.ily implies that the statutory rights and chli- 

a”c\'vil^ ”tuV/ ‘ enactment are not of 

Assessment proceedings can only be convenientJv 
described as revenue proceedings, to distinguish U 
from civil proceedings, and they maintain and ore 
serve the same character even in the High Court 
either in the shape of prerogative writs or in the form 

of revision under the provisions of the Constitution 
I here. s no straight and satisfactory formula which 
can be called in aid to decide the queitmu vviiat i 
evil proceeding is. proceeding in a civil ConVt mav 
normally be civil proceeding. Hut there mav be special 

agitated in a civi forum by spexiial provisions- theL 
rights may not lx- civil rights and‘the prSings 
per U.ning to them would not bo civil oioeepdir^c 
H.ghts which a municipal Lourt will enTrce a Z' 
..stance ol the citizen or subject mav properly bo 
termed evil rights. They consist of the of 

acquiring and enjoying property or c.vercising p Horn° 
or mantal powers and the like. Hit (19041 i MoJ 

f? ^ M L J 342 I (19()4) 1,5 S T C 207 "T 

W 328 1 AIK 1904 Mad 494 (495 49G 497 ^ 
499, dOO) (Prs 3, 4, 14, 15. 10, 18, 21) (OBJ. 

^33 (1) (cj — Orders under S. 21 ( 2 ) Char 
tcred Aewuntants Act, are not open to an’nc -,1 .n 
Supreme Court-‘'Civil Procccdings’^AnnHosk-i- 
ot b. 109 (c), C. P. Code - (ffimed ACC 7 
AC. (194.1, S.2l(2))-(C. P.Code(t9ol)^^Tu“97ct 
Orders passed under S. 21 ( 2 ), Chartered Accoun- 

^nts Act are not open to appeal to thp Snrs 

Court; under Art, 133 (U (cjTucl/order/rrnot 
passed la civil proceedings. ^ 

There may be proceedings w hich arc neiiho. ■ -i 
nor crimina within the mc^,ning of C m 
Art. 1 _j 4 and it cannot be affirmed that cvV.r ^ 

passed in proceeding.s other »han crimp a? ri 

Case law r. viewed. Proceeding 

Disciplinary proceedings under S 91 rk ^ 
A«its Act, are not^cfvil pr^cJd 
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It canijot he saiath it whatever proceedings come 

belore the High Court must be proceedincrs • 

19 13 AC, 346; 39 Mad 627. Distinguished? Calefaw 

net. 

Section 109 ^c), C. P. Code, after its ametdment bv 
the Adaptation of La^ s Order (1930), is subject to 
(he provisions of Art. 1 

Wide as is the lancuage of S. 109 (ch C. P. Code 
and Art. 1>3 (3) it cinnot be construed as evterdine 
to a case in which the rights of no other person than 

those ot the pelitioner are involved and there is no 

other question excepting a question of fact in issue. 

Consequently even if the petitioner has a rif-ht of 
a ppeal under S. 109 (c) or under Art P33 {4\ it was held 
that it was not a case lor crant of leave to apneal to 
the Supreme Court. 1953 Cri L i 274 : {195i)'‘’\M 1 T 
046 : 65 Vlad L \V 1002 : M953) 23 Com Cas 6S • 

ILR (1953) Mad S62 : A I R 1953 Mad 79 (SO to S4) 
iPrs 2, o, 11. 13. 14. 15) (DR). 

Art. 133-“rinal Order'^— Appeal to High Court 

in execution proceedi.g - Order of High Court on 
point ot limitation oul.v - Proceeding remanded — 
Order is not tinal-Civil p. C. (190Sh S 109. 

An execution petition was dismissed bv the Sub- 
ordinate Judge on tiie ground that it was'barred bv 

hmilation. In appeal against that order the Hich 
Court found that the execution petition was in time 
and remanded the same to the Subordinate Judge to 
take steps in furiherance of execution. The only ques- 
Jion tint was decided by the High Court was one of 

that controversv the \‘iew taken was 
diderent^ from that of the Subordinate judere. in an 
application for leave to appeal to the Supreme Court 
under Art 133 : 

Held, that as the order of the High Court did not 
put an end to all the points in dispute between the 
parties it was not a final order. ATR 1920 P C S6' AfR 
1933 PC 58; AIR 1949 F C 1; AIR 1951 Warn 7 V 

^-2 Mad 510 

(2), held no longer binding decision. ILR (1953) Mad 
65 : 1951.2 Mad L j 479 \ 64 .Mad L \V 934 : 1951 
Mad \V N Sll:AIR )951 Mad 1051 (1052. 1053 
1054) (Pt A) (Pr 4) (DB). ’ 

[Overruled on another point in AIR 1957 S C 540'. 

» Art. 133 — Proceedings under S. 23, C. P. and 

ijcrcir Ssics Tqx Act Nsturc of They arc rtvcDiic 

and not civil proceedings — Applicability of Letters 

Patent (Nagpur). Cl. (29) and Constitutio'n Art 133 — 

{Letters Patent (Nagpur). Cl. (290 See Sales Tax- 
C. P. and Berar Sales Ta.x Act (21 ot 1947), S ''>3 
A I R 1954 Nag 1 (FB). 


Alt. 133 Order of High Court declaring elec- 
tion of petition void. 

Per Das J. — The final order passed by the High 
Couit declaring the election of the petitioner to the 

State A-^semhly void is an order passed in a civil pro- 
ceeding of the High Court. 

Per Harman J. — An election enquiry is of quasi- 

criminal nature as its finding on corrupt oractices 

have penal effect. The fact tha^ the High Court has 

to follow civil procedure as provided in S. lldAof 

the R-rpresentation of the People Act. 1951 does not 

make the proceeding a civil one. ILR (195S) Cut 

517 J 17 EIc L R 65 : AIR I960 Orissa 1 (2 3 4 6) 
(Prsl.7. 15)(DB). . o, oy 

——Art. 133 (1) — ‘Civil proceeding' — Wliat are— 
Claim for recovery of money based on contract. 

Simply because a proceeding is not a criminal one, 
it cannot be taken to be a civil proceeding as con- 
templated under Art. 133. The Constitution contem- 
plates other rni'cellaneous proceedings besides civil 
and criminal, such as, matrimonial, admiralty, etc. 


Thus where the petilioner had laid a claim for 
recovery of a sum of rupees more than a lakh against 
the State of Ori^ssa on the merger of the ex-State of 
-Mayurbhau) within the State of Orissa on the basis of 
a contract between himself and the ex Ruler in the 
capacity as the Head of tlie State of .Mayurbhani and 
the cause of action was that the ei-Ruler had made 
no contribution towards the capital of the business 
vhich was being carried on by the petitioner and 
w.uch ran into loss of more than two lakhs and a 

Held, that it was purely a claim in assertion of a 
civi right, and the proceeaing, in enforcement of the 

mV 27 : A I R 1957 Orissa 42 

(43. 44) (Pt A) (Prs 4. G) (DB). 

— -yts. 133 and 215 — Proceedings in contempt — 
Criminal contempt — Leave to appeal under Ait. 133 
to Supine Court cannot be granted against convic- 
tmn for cninina contempt - Distinction between 
pmina and C‘y>l contempt pointed out-(Contempt 

(?t G)^(7r 12) (DB) ' 

• 133— ‘Civil Proceeding' — Interpretation 

The exprepion used in Art. 133 is “a civil proceed- 
ing ot a High Court ' and not the expression “civil 
cause or malter” which is manifestly of wider 
import.^ On its general acceptation, the term "pro- 
ceeding - means the form in which the action is 
rought or defended, the manner of intervention by 
pirties, the mode of deciding is.sues, of opposing 
iudgment and of executing. It follows that the 
expression -civil proceeding of a High Court" must 
e to mean the form ot proceeding of 

exercise of its civil juri.sdic. 
tion, (19-1) L A C 570, Disting. Collector of Mon- 

1: Pratap Singh. 1956 Pat L R 521 : 

^ Pat 102 

DOo) (PtB) (Pr 6) (FB). 

.Art. 133 Decision on reference under S. 21 


tS). Bihar Sales Tax Act. 

The decision pronounced by the High Court on a 
leterence under S. 21 (3) of the Bihar Sales Tax A:t is 
not a civil proceeding within the meaning of Art- 133 
(D (ck Tobacco Manufacturers (India) Ltd. v. The 
State. SO Pat i74 : 195) H L R (Pat) 122 : 2 S T C 

-3 : AIR 1951 Pat 29 (31. 35) (Pis D. L) (Prs 6. 20) 
(FB). 

9 (a) Pioceedings under Art. 226. 

• Arts. 1 33, 226— Taxation proceedings — Appeal 
to Supreme Court from High Court — Infringement 
of civil rights. by laxinff Act — Prorceding for relief 
initiated by way of suit or prerogative writs — Falls 
within the scope of ‘civil proceedings' — Orders of 
High Court — .Appealable lo Supreme Court as any 
other civil proceeding— Incornc-tax .Act (11 of 1922), 
S. ISA (6), Fifth Proviso added bv Act (25 of 1953) 
— Peru! Interest— Advance tax — Kstimated tax Jess 
than llic statutory percentage — Officer obliged by 
statute as it stood then to charge penal interest-No 
levy made at the regular assessment — Co.ifcrnient 
of power on officer in prescribed circumstances to 
waive or reduce interest with retrospective effect — 
Rectification proceedings— Prescribed circumstances 
existing in the case of the asse.ssee — Penal interest 
addcl in rectification proceedings — Failure to take 
note of law deemed to he in force — Order illegal and 
liable to be cpiasbcd — Interpretation— Taxing sta- 
tutes — Proviso enacted with retrospective operation 
in circumslanccs prescribed — Prescription made 
subsequently by rules — Retrospective operation of 

the rules. 
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On the regular assessment of the income made on 
the assesses by the Officer on 31st March, 1953 in 
r^^ct ot the assessment year 1948-49 it was found 
that the advance tax paid on estimate made ay the 
assessee was less than eighty per cent of the tar de- 
termined m the regular assessment, no charge for 

'vas made under S. 18.A (6) though 
the Officer was obliged to do so under the law as it 
stood then But by Act 25 of 1953 a proviso, giving 
power to the Officer in circumslances to be prescrib- 

to waive or reduce such interest, was 
added to the section with retrospective elfect from 
IstAprili 1952. The prescribed circumstances were 
made in R. 48 only in December, 1953. On the mis- 
take being pointed out in the assessment of the 
assessee in recti6cation proceedings under S. 35 of 
t^e Act the Officer added the penal interest in 1956. 
The revision filed to the Commissioner was dismissed. 
The assessee applied to the High Court under Art. 226 
of the Ccnstitution to quash the proceedings, and the 
High Court allowed the applications by issuing the 

writ. On the requisite certificate, the Revenue ap- 
pealed. 

Held, the order of the High Court quashing the 
proceedings in rectification has to be upheld. A pro- 
ceeding for relief against iufringenent of civil right 
of a person is a 'civil proceeding’ within the scope of 
Art. 133 of the Constitution, even if the infringement 
be in purported enforcement of a taxing statute and 
an aggrieved party's right of appeal to the Supreme 
Court from order in those proceedings is exercisable 
in the same manner as it would be in the case of a 
decree, order or judgment, in any other civil proceed- 
ings Where a Bevenuo Authority seeks to levy tax 
or threatens action in purported exercise of powers 
conferred by an Act relating to revenue the primary 
impact cf such an act or threat is on the civil rights 
of the party aggrieved and when relief is cUimed in 
that behalf it is a civil proceeding, even if relief is 
claimed not in a suit but by resort to the extraordi- 
nary juiisdiction cf the High Court to issue writs. 
Such proceeding does not fall in the ‘other proceed- 
ings' within the meaning of Article 1:32(1; of the 
Constitution. Further, (held by majority) there 
was at the date of the original assessment an absolute 
obligation imposed upon the assessee to pay interest 
undtr S. IS-A (6), but by reason of the retrospective 
operation given to the fifth proviso added to sub- 
section (6) by Act 25 of 1953, the Income-tax Officer 
was invested with the discretion in prescribed circum- 
stances to reduce or waive interest payable by the 
assessee, this power of the Income tax Officer must, 
in vie A' of Ihe retrospective amendment he deemed in 
law to have possessed on the date on which the order 
of assessment was made in the case. Rule 48 as soon 
as it was framed was to be read along with the pro- 
viso and as the proviso is retrospective the rule must 
also be deemed to be retrospective. There was no 
absolute power wilh which the Income-tax Officer 
was invested to reduce or waive interest; his power 
could be exercised only in prescribed cases jailing 
within the limits of tlie authority conferred upon 
him. The fact that the Income-tax Officer could not 
in making the assessment have adjusted his approach 
to the problem before him in the light of those pro- 
visions is irrelevant in considering the legality of his 
order. The order of the Officer which did not take 
note of the law deemed to be in force must be regard- 
ed as defective. 

Per Mudholkar, J. — Without further material it 
cannot be assumed that while making the regular 
assessment, the Income tax Officer, upon an erroneous 
view of law, came to the conclusion that he had dis- 
cretion under S. 18-A (,6) to reduce or waive interest 
and that, therefore, he purported to exercise that 
discretion. S. A. L. Narayan Row v. Ishwarlal 
Bhagwandas. (19G5) 2 I T J 26 I : (1965) 57 I T R 
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2 S C J 359 ! (1965) 2 S C W R 697 : 

L K 85 : AfR 1965 S C 

1818 (1820, 1822, 1823) (Pt A) (Prs 6, 13, 16). 

Proceedings for enforcement of funda- 
mentil rights are civil and not extra ordinary in their 
nature. See Ibid, Art. 226 . aIH 1965 All 106 (DR). 

Art. 1.33 'Civil proceeding’ — Proceedings under 

Art. 226 — Proceedings under Income-tax Act — 
Nature of. 

The more liberal view is that a proceeding undt r 

Constitution is a civil proceeding 
within meaning of Art. J33. if it relates to civil 
rights. But the proceedings for assessment of 
income-Ux are not proceedings relating to a civil 
right. The liability to income-tax is not a civil right 
enforceable as such in Court of law. No one can 
claim It as a civil right that he is not liable to pay 
the tax. Nor can the State claim that any person is 
liable tj) income-tax under the common law relating 
to civil rights. A proceeding relating to liabilily to 

income tax partakes of the nature of a proceeaing 
which has been usually described as a revenue pro- 
ceeding There is no provision similar to (hose in 
Arts. io3 and 134 for grant of ceitificate by the High 
Lourt in respect of its judgments and orders in other 
proceedings, i e , proceedings, which are not criminal 

021, Re). On ILR (19601 I 
.All 42 I (1962) 44 I T R ,574 i 1959 Ail L J 589 : AIR 
1360 All S4 (85) (Pt B) (Prs 4, 5) (DB). 

“ Art. 13:3 (I) Civil proceeding — Meaning of— 
Proceeding under Art. 226 for issue of writ of 
mandamus —Nature of. 

Art. 226 does not confer any jurisdiction of a type 
vvhich can he classed under a separate head. The 
Article only confers additional powers on the High 
C^iirt to is. 8 uc certain writs, directions and orders of 
the nature more or le.^s as were issued in England 
under the diiferent prerogative writs. The conferment 
IS of additional powers and not of a particular kind of 
additional jurisdiciion. H would depend upon the 
nature of each case, decided under Art. 226 whether 
it was a civil, criminal or other proceeding. Civil 
proceedings may be defined as a judicial process to 
enforce a civil right and includes any remed 
ployed to indicite ()iat ligbt. AIR 1957 Piiot 173 
(I'R), Rel. on, I L R (1958) 1 .All 31 S ; aIR 1958 A,ll 
621 (627, 628) (Pt C) (Prs 28. 30, ,31) (DB) 

1 . 3 . 1 , 226, 227 Civil Proceeding — Wbat 

(U W. income-tax 
Act (1922) — Writ petition under Art. 226 ot the 
Constitution for Cjuasliing notices — Proceedings are 
revenue in nature and not civil. 

All proceedings whicli are not ci iminal in nature 
are not necessarily civil proceedings, within the 
meaning of Art. 133 of the Constitution, As to whe 
ther the proceedings initiated hy a writ application 
under .Ait. 2_0 or Art 2.7 are civil proceedings or 
not would depend on the nature of those proceeefings 
and the relief sought in those proceedings. The pro- 
ceedings so initiated could he either civil, criminal 
or other proceedings. The proceedings relating to 
liability to pay tax partake Ihe character of a revenue 
proceeding irrespective of the fact whether Ihe pro- 
ceedings are those taken under the taxing statute 

application under Art. >^6 
or Art. of the Constitution. 

On the language of H. 631 of the Original Side 

PS ® ‘he Appellate Side 

Rules themselves the orders made hy the High Court 

on app ications under Art. 226 are not decrees The 

use of the expression 'as il' or ‘as’ in both these rules 

c ea.lv indicates that both these rules biing into 

existence a legal 6ction, and the fiction created is 

that though the orders made on applications undfr 
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Art. 220 are not 
ordinary original 
tor the purposes 
decrees made in 

jurisdiction. The 
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in fact decrees in exercise of the 
civil jurisdiction they be treated, 
of eiecnlian of those orders, as 
exercise of the ordinary original 
. . - riction cannot be carried further 

than tor the purposes it has been enacted. 

The Income-tax Oliicer, Special Circle, Bombay 
served on the Phalton Sngar Works Ltd. two notices 
under S 34 (1) (a) of the Income-tix Act for the pur- 
poses ol re.aj:sessin<; their income for the assessment 
years .ul9-50 and 195()-51, on the ground that he 
had reason to believe that the income tor those years 
had escaped .issessmeid or had been under- 
assessed. It was tfiese two u(/tice,s which werechal- 
enged by the Phalton Sugar Works in the Writ 
Petition be ore the High Court. The Writ Petition 
was allowed on 4th ,\ugust 1962 and the High Court 
made an order, qu.ishing the aforevSuid two notices and 
also made a further order restraining the respondent 
the Iiicome-ia.x OiJicer) from taking any steps or 
proceedings in enforcement, furtherance, pursuance 
or implementation of any of .said notices. The 

Income-tax Oilicer, Companies Circle 11 ( 3 ), Hombay, 

applied for a certificate under Art. 133 (l){a). (b) and 
c) of the Constitution of India. 

claims a certificate under 

'^-1.(1' oi Art. 133 or under any oneor more of the sul). 


The “judgment or Hnal order" that is contemplated 

C ^ judgment or final order that 

hnally dispo es of the dispute between the partietso 
lar as the High Court is concerned as contrasted 
with an interlocutory judgment or order. The "civil 
proceeding that is contemplated by the article isa 
prcKeed in which some rights to property or other 
civil rights are involved. It is of no consequence 
whether such a proceeding is taken in a suit or by 
way of a writ under Art. 226 of the Constitution. I! 
? property or any other civil right is involved 

lu the proceeding, then the proceeding is a civil 
proceeding, no matter the jurisdiction of the Court 

special or extraordinary. AIR 1957 Pat 
102 (FB) and A IB 1955 Nag 257. Dissented from. 
Uhanaiakshmi Vilas Cashew Co. v. President, Cashew 
Industries Staff Association. 1961 Ker L J 36rt j 1961 

w'iw J *^7' * ILR (1961) 2 Ker 43 ; A I R 1962 Ker 
1 i-P (Pt A) (Pr 6) (FB). 

133— Writ proceedings — Nature of— ‘Civil, 
criminal Of other proceedings — Depends upon and 
takes colour from the proceedings in inferior tribu- 
J^^dgment relatirg to assessment to income-tax 
—Not civil proceedings— Leave to appeal to Supreme 
Court Not sustainable — Constitution— Substantial 
question of law as to interpr-^tation of — Supreme 


133. 
issued 


clauses has to establish that there has been a iude- authority See Ib-d. \rt. 132. (1964)2 

ment, decree or final otder in a civil proceeding of a ^ 4 : (1964) 54 ITR 293 *. ( 1964) 2 Mad L J 289. 

High Court. The order made by the High Court on 

4th August 1962, would be a judgment, decree or Arts. 13o and 226 — 'Civil proceedin’ — Judg- 

ment in writ petition to quash assessment of income- 
tax or to prohibit authorities from proceeding to 
make assessment -Not a 'civil proceeding.' 

A judgment of a High Court in a writ application 

seeking lo quash assessment orders or to prohibit an 

Income-tax Officer from proceeding under the machi- 
ncry oi the Frjeome-tax ^ct in ony of its aspects can- 

judgment in 'civil proceeding' 
meaning of the expre5sion as used in 
Art. 13 :> of the Constitution. A I B 1950 Pat 175 and 

A n ^ R 195S Mad 151 and 

A I B 1960 All 84, Rel. on. 

There is a w'ell maiked distinction between civil 
and criminal proceedings and when the Constitution 
itsell refers to other proceedings in juxtaposition with 
civil and criminal proceeding^;, thoso words must be 
given a proper meaning. It is ^he nature of the pro- 
ceeding in which the judgment is rendered that can 


final order within the meaning of Cl. (1) of Art 

f he as^essee s'ought to get quashed the notices 
under S. 34 of the Income tax Act. and also prayed 
tor an order restraining the [iicone-tax Officer from 

taking any action in enforcement of the notices. In 

other words in the proceelings. a motection was 
sought against action being taken under the process 
issued under the Income-tax Act. The proceedings 
under the Income-tax ,‘\ct were rc\'enue in nature 
The writ pr oceedings with vvhicli the Court was 
dealing therefore were revenue in nature. The judg- 
ment of the High Court, against which a certificate 
was sought under Arq 133. was not a judgment in a 
civil proceeding, and therefore the petitioner was not 
entitled to the cor liBcare as p;avcd for. A I \\ 1051 
Pat 29 (FIl); A [ H 1954 N.g 1 (Fu^; A 1 R 19.'6 
Pat 17o and A I H I960 All 84, Rei. on. ILR (1965) 
Bom 76 : (1963) 2 I T j 173 : (1963) 50 I T R 72 ; 65 
Boin L B OSS : 1^64 Mali L J 1.76 ; A I R 1964 -Bom 
116 (117, 1 IS. 119. 121) (Prs 2, 5, 9. 10) (DB). 

" Art. 133— ‘Civil procet* ling’__Noticc under S. 34, 
Income-tax Act ( 1922) - Notice atlacked as being 
wilhont jnns lictnm in precetdings under .\rt 226 of 
the Coi stitu'icii — 1 rocce^iing under Art. 22B of the 
Constitution w'hetlKT 'ci-- il p^occedinc^’ — (Ouac-e' 
A I B 1963 Cal 2S1 (285) (Pt A) (Pr 12). 

— “Arf. 133 — Civil proceeding — (Constitution of 
India. Art. 2r6 Hyderabad \.*bo)ition of Jagirs) 
Regulation (69 of 1353 1'’. S. 21 (2)). 

The question whether it is a civil proceeding or 
not should be decided taking into view the nature of 
the proceeding Under the p^ovi^ioDS of S.2l(2), 
Hyderabad (A!)oliiion of [agirs) Regidation. claims 
relating to a jftgir or to any share in the income there- 
of have been made the suljjeot matter of civil litiga- 
tion. 1 htrefore the term ‘civil proceediLg' in Art. 133 
of the Constituti >n upph'es to civil writs issued under 
Art. 226. I L B 1953 Hv ) 123 i A I R 1953 Hyd 131 
(131, 132) (Pt B) (Hr 3) (DR). 

• Arts. 133 (1) and 226 — “Judgment or final 
order”— “Civil proceeding”— Meaning — Order dis- 
missing proceedings under Art. 226 - Whether can 

be judgment or final order in civil proceeding with- 
in Art. 133. 


1 I V U i i - I X.J i II a w 1 

fe'oyern the classincation of the pro ^eodings critnl 

iial, civil or other prore^^dings. (TQ63) 2 Mid L J 

395 I ILR ( 196 9 Mad 620 : ( ’963) 2 I T J ^24 : 76 
Mad L W IS : (1963) 4S I T R 647 ; A I R 1903 Mad 
190 (191. 192) (i rs 8, lO) (DB). 

-Art. 133‘ — ‘Civil proceedings* — Proceedioga 
under Art. 226-N3ture of. 

There is no definition of “civil proceeding” in the 
Constitution. There is no reason whv a proce^ing 
under Ait. 226 of the Constitution for the euforce- 
menl of a right to property for instance, cannot be 
deemed to he a civil proceeding. Every application 
under Art 226 of the ConstituMon cannot be deemed 
to be a civil proceeding. To give an obvious example 
an application for a writ of habeas corpus or a writ 
of prohibit on to prevent prosecution of criminal 
proceedings nny not be properly described as civil 
proceedings, but if the civil rights of a partv are 
affected by an order of the Executive Covernment or 
a party feels aggrieved bv the adjudication of a special 
aoministrative tribunal relating to his rights in a pro- 
l>erty or other civil right there is no reason why an 
application by such an aggrieved pirtv should not 
be deemed to be a civil proceeding. AIR 1957 Pat 102 
(FB). Dissented from. A I R 1943 P C 164 and A I R 
1947 P C 90, Bel. on. 1957 Mad W N 630 : 70 Mfl4 
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t, W 960 1 (1957) 2 Mad L J 567 i ILR (1958) Mad 


—Art. 133— 'Civil proceedings' — Writ; petition to 
restriin Income tax Deparlment trom attaching 
petitioner's property for arrears of income.tax due 
<0 hei husband— Nature of. 


(1950). Art. 133, Note 9 (a) 407 

133 (1 ) (e) — Applicability — Civil proceed- 
ing— Failure of police authorities to depute aaditiona! 
police officer unler S. 13. Police Act — Applicttion 
iOT writ of mandamus under Art 220— Order by High 
Court rejectiog a )pIication — I eave to appeal — Grant 
of— Right to. See Ibid Art. 132(1). 1932 Cr L J 1039 : 
A I H 1952 Pat 386 (DB). 


A writ petition under Art. 226 of the Constitution 
praying for the issue of a wiit of mandamus to res- 
train the Income tax Department and the Collector 
•'■from attaching or selling the petitioner’s property 
for realisation of arrears of income-tax due to her 
husband is not a revenue proceeding but a civil pro- 
ceeding within the meaning of Art. 133 inasmuch as 
■the petitioner is asiertin^ her right to the p-operty 
•standing in her n.ame and seeking relief against any 
interference with that right. 2S I T R 70 : .AIR 1956 
Pat 175. Dist. 1957 .Mad :W N 650 : 70 Mad L \V 
960 ; (1^57) 2 Mad L I 567 j I L R (195S) Mad 117 i 
(1958) 34 I T R 738 : A I R 1958 Mad 151 (153. 154} 
<Pt B) (Pr 6} (DB). 

Art. 133 (1) — ‘Civil proceeding' — Order under 

Art. 228— Leave to appeal from— Right to. 

The expression ‘civil proceeding of a High Court' 
<n Art. 133 must be interpreted to mean the form of 
proceeding of the High Court in the exercise of its 
civil jurisdiction. Further an order rejecting writ 
-petition under .Art. 226 is not a ‘judgment, decree or 
hnal order,' as contemplated under .Art. 133. 

Again, judging the nature of the proceedings under 
Art. 226 of the Constitution which is wider than that 
of Q proceeding under .Art. 32 it is clear that Art. 133 
is not intended to cover proceedings under Art. 226 
of the Constitution. A I R 1957 Pat 102 (FB) ; I K 
1955 Nag i'57 and A I R 1957 Him Pra 5, Hel. on. 
AIR 1958 Manipur 5 (6) (Prs 5, 6). 

Arts. 133 ( 1) and 226 — Final order in a civil 

proceeding -Proceeding under Art, 226— Nature of. 

(Obiter). — .A proceeding under Art. 226 is not a 
civil proceeding within the meaning of .Art. 133 (D 
and the order passed by the High Court in such a 
proceeding is not a final order as contemplated bv 
Art. 133 (1). I940 BLJR 441: (1957) 2 Lab L J 
517 1 AIR 195S Pat 26 (27) (Pt B) (Pr 3) (DB). 

m Art. 133 (U (c) — ‘Civil proceedings’ — \Vrit 

oroccediDgs under Art. 226 — If ‘civil proceedings.’ 
AIR 1951 Pat 626, Overruled. 

The jurisdiction of the Higli Court up'ler Art. 226 
2 s ao extraordinary jurisdiction vested in the High 
Court not for the purpose of declaring the civil riglits 
of the parties but tor tlie purposes of ensuring that 
Che law of the Ian I is implicitly oli'^yed and that the 
, various tribunals and public autiiorlties are kept 
within tlie limits of their jurisdiction. Hence the 
preceding in the High Court for grant of a writ 
under Art. 226 of the Constitution is not a ‘‘civil 
proceeding" within ttie meaning of .\rt. I ^3 of the 
C'-onjtitntion and the petitioner against whom i writ 
has been issued has no ri^ht of appeal to the Supreme 
CourtunJer that Article. AIR 1951 Pat 626, Overruled. 
Collector of Monghyr v. Maharaja Pratap Singh. 
1950 Pat L R 52L t 1957 B L J R 9 : ILR 36 Pat 259: 
AIR 1957 Pat 102 (103, lOG) (Pt A) (Prs2. 3.9) 
FB). 

Art. 133— Writ petitions started against assess. 

oient under S. 23. Income.tax Act. 

Held tfiat the nature of proceedings started on 
writ petitions being under the rnichiaory of Income- 
tax Act under which there was no right of .suit it 
was revenue proceeding and not a civil proceeding 
within the meining of .Art. 133. (10 55) 28 I r R 70 : 
34 Pat 397 : A I R 1956 Pat 17.5 (176, 17 7. 178) (Prs 

4, 5). 


Art. 133 (1) — Civil proceeding — Impartible 
estate under management of Court ot Wards — Pro- 
ceedings for writ of mandamus upon Board of 
Revenue to withdraw from mana*»ement — Validity 
of provisions of Court of Ward's .Vet and Indian 
Majority Act questioned — Proceeding is civil pro- 
ceeding under Art. 133 (1) — letters Patent (Pat.), 
Art. 31. 

Certain impartible estate in' Bihar was under ma- 
nagement of the Court of Wards. In a proceeding 
arising out of an application under Art. 226, Con- 
-Stitutioii of India for a writ of m indamus upon the 
Board of Revenue, Bihar, or tho StMe of Bihar to 
withdraw from the management of the estate, it was 
contended that the provisitiis of the Court cf Wards 
Act as also of the Indian Majority Act in so far as 
they purported to extend the peiioci of minority of a 
person to 21 years had become void from the date tha 
Constitution came into force, liecause those provisions 
were in conflict with Art. 14 of the ConHitution. It 
was also contended that the petitioier had no rever- 
Siunary or immediate interest in the imoartible estate 
w'ithin the meaning of S. 7 of the Court of Wards 
.Vet and that the expression “reverbonury interest" 
could not cover the right, if any, available to tho 
petitioner during the lifetime of his father. 

Held, that the proceeding in which the above con- 
tentions were raised and determined was a civil pro- 
ceeding of tlie nature contemplated bv Art. 133 (1) • 
50 Gil 1289, Di^ting.: A I H 1951 Pat 29 (FB), Bel oni 

Reuben I.— The faetdhat the proceeding in relation 
to which this petition has been filed v/a.s a proceoiling 
11 ider Art. 220 of the Constitution doea not by itself 
make .Vrt. 133 inappIical)Io. 

f he capacity in which tho State is emoowered to 
perform the action which is challenged will not 
determine the nature of the proceeding in which 
that action is challenged. 

I'he words "a civil proceeding" in Ait. 133 should 
be interpreted in tlieir natural .sense asm aninj^a 
proceeding ot i civil nature. A IH 1951 Pat 026 627 
028. 629) iPrs 4. 7 8,9,11. 12) (DB). 

fOverruletl in AIR 1957 Pat 102 (FB).] 


• .'Vrts. 133. 132 and 226 — Nature of proceed- 
ings under Art. 226 — Order of assessment to sales 
tax — Writ petition challenging erd'^r — Pcti*ion 
allowed and assessment fpiashed — O der of HJiri, 
Court is judgment, decree or order in a 'civil pro- 
ceeding’ witliiii Art 133— High Cou t competent to 
grant certificate under Art. 1 33 ( 1) (c;- Puni'ab High 
Court Rules, Vol. V , Chap. 4-F. 


Where a petition iimierArt. 22G of the Constitution 
challenging the legiiity of an assessment made under 
tho Punjab General Sales Tax Act allowed and the 
assessment is (jti.idied the order of the H ch Court 
on the petitioins a ju Igmcnt, decree or order 'in a 
civil proceeding’ within tho meanirg of Art. 133 of the 
C.mstitution and the High Court has power to issnea 
cert.Gcafe of htness under Art. td”? fet AocordinR to 
I’u.ual) Ilitjli C.ourf Hules and Order Vol .''..Ch.ir, 4 ir 

pehtions under Art. 226 of the Constitution fall into 
only U-o catesTurif S', namely, habeas corpus pe-ifions 
vvh.ch are crununl proceo lin-s. and other petitions 
for cerhor.an. etc. which are ci> il pro’cedings The 
procerlurc for e.icl. cate-^orv is separately mentioned 

‘■nspectivelv. Merely laecuiso 
Art. 13:. enyl^ages a third category ol proceedings 
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which may he neither criminal nor civil, it does not 
in any seii'C tollow that there must be proceedings 
under Art. 1^20 ot the Constitution also which fall 
neither in the category ot criminal proceedings nor 
that of civil proceedings. The rules of this Court 
divide writ petitions under Art. 228 into two cate- 
gories and there is no reason whv that should not be 
considered exhaustive. AIU 1955 Haj 56, Rel. on. 
AIR 1954 Nag 1 (FB) Expl. and Dist.; AfR 1953 Pat 
175 , A I R 19f)0 All b4, A I R 1957 Pat 102 (FB), AIR 
1993 Mad 190,(1964) 54 I T R 293 ,Mad) and A I R 
1964 Bom 116, Dissented from. It cannot be said (hat 
just because a suit is not competent to establish a 
particular right or to avoid, a particular decision 
made by a tribunal, a writ petition brought for the 
puipose of avoiding such a decision cannot be called 
a civil proceeding. AIR 1957 Punj 173 (FB), Rel. on. 
A civil right mean? a right vesting in a person in his 
capacity as the citizen of aStatc, and A does not seem 
to matter whether that right arises out of a statute or 
otherwise and when a tax is imposed on a citizen and 
he claims th it he is not liable and goes to Court to 
estabbsh that right, he is asseiting a civil right AIR 
1960 All 84, Oiss. i rom. Assessing Authority. Ludhiana 
V. Mansa Ram, 1965 Cur L J 442i ILR (1966) 2 Punj 
143 I 67 Punj L B 729 i A I R 1965 Punj 459 (i6L 
462. 463) (Prs 3, 4, 6) (FB). 


/ rts. 133 (1), 226 and 227 — ‘Proceeding of civi 
nature’ Jurisdiction under Art. 226 or Art. 22 
invoked— Proceeding whether ceases to be civil. 

For determining whether proceedings are of a civi 
or criminal nature or fall in any special cate«»oiy i 
IS the subject-matter of the proceedi.ngs which ^houk 
be seen. .A proceeding which is undoubtedly o 
a civil nature does not cease to be so becaus< 

j. invoked the extraordinary juris 

diction of the High Court under Article 226 oi 
Art. L-/ ot the Constitution. A proceeding taken foi 

the enfoicement of civil right is a civil proceeding 

even It the jurisdiction of the Couit, which has beer 
invmkeo, happens to be special or extraordinary. \ll^ 

lo-n n ^ lo^’- L R 202 I A I li 

19o9 PuDj 58 (o9, 60) (Pt A) (Pr 4) (DB). 

. ^1) 226— Civil proceeding— Mean. 

rW3oU.'w 

The word ‘•Ciyir* when prefixed before 'proceed- 
• I \ ‘remedy’, or olher cognate expres- 

private lights and remedies given to 

individuals or corporations as members of the com- 

muDitv in contradistinction to those which are puirlic 
and relate to Government. An action, which has for 
Its of)ject, the recovery of private or civil rights, or 
comperisatjon for their infraction is necessarily a civil 
proceeding. A civil action is a proceeding in a Court 
ot justice by one party against another for the 
enlorcement or protection of a private right, or for 
the redress or prevention of a private wrong. The 
word ‘ criminal” is used in contradiitinction to civil 
proceedings or actions. The former includes pro- 
ceedings (aken in the name of the State, the end and 

punishment of the criminal ; 
while the latter signiSes actions for enforcement cf 
civil rights. 

The question in controversy pertaining to the pri- 
vate rights of the contestants relating to theallotmeLt 

® proceeding under the 
Adminis ration of Evacuee Property Act is eminently 
ot a civil nature and an order of the Letters Patent 

an appeal from an order of a single Judge 
passed in relation to such question under .Art. 226 is 
made in a civil proceeding. 61 Pun L R 202 • A T K 
H59 Punj 58 (60) (Pt B) (lls 5. 8) (DB) ' 


Arts. 133 and 226 — ‘Civil proceedings’ — 
Meaning of — Proceedings under Act 37 of 1850 — 


Dismissal order by President — Writ Petition— Pro>^ 

ceedmgs, if civil— (Public Servants’ Inquiry Act 37 
of 1850). 

Whether the proceeding in which the Ckiurt 
declines to issue a writ under Art. 220 of the Consti- 
tution of India can be regarded as a civil proceeding 
or not within the meaning of Ait. 133, will depend 
on the facts and circumstances of each case. What a 
civil proceeding is, may be defined as a judicial pro- 
cess to enforce a right and includes any remedy 
employed to vindicate that right and covers every* 
step in an action and is equivalent to an action. 

To determine the question whether a proceeding is 
a civil proceeding or not within mtaning of Art. 133, 
one has to see against what wrong is the remedy 
sought. Where a suit could be brought and the peti. 
tioner seeks his remedy by way of a prerogative writ, 
the proceeding would be civil, but it cannot be that 
iL the suit could not be brought the proceeding would 
not be civil in nature. 

Wheie the complaint of the petitioner under ArL 
226 was that the proceedings which were taken 

under the Public Servants’ Irquiry Act 
vitiated because of certain defects 
" I j ^ pointed out and the High Court has over- 
ruled those objections, this amounted to a deter- 
rnir^tion of his civil rights. Even though the pro- 
ceedings against which the petitioner made an appli- 
cation under .Art. 226 of the Constitution ot India 
were merely executive proceedings, one cannot lose 
sight of the question that the petitioner was agitating 
the question of his right to remain in service and 

• k ^ Civil Procedure Code a suit in 

which the right to property or to office is contested is 
a suit of a civi! nature. Kapur Singh v. Union of 
India, o9 Puni L R 331 : ILR (1957) Punj 873 s AIR 
195/ Punj 173 (180, 181. 182) (Pt B) (Prs 28. 30.31, 
32, 34. 35. 36) (FB). 

Art. 133 — .Applicability. 

In a proceeding under S, 137, Companies Act, the 
police started investigation against the petitioners on 
the basis of a first information report made by the 
Registrar, Joint Stock Companies. The petitioneis 
applied under Ait. 228 of the Constitution to quash 
the investigation tliat the police were making in pur- 
suance ot the fir.vt information report lodged by the 
Registnir. The application was dismissed by the 
High Court and thereupon the petitioners made an 
application under Aits. 132, 133 and 134, Consti- 
tution of India for leave to appeal to the Supreme 
Court. 

Held, that the matter was crimical and, therefore, 
Art. 133 bad no application. (1943) A C 147, Ref. 57 
Punj L R 332 : I L H (1955) Punj 1345 : A ( R 1956 
Punj 1 (2. 3) (Pt B) (Pr 4) (DB). 

;-.Art. 133 (1)— Civil proceeding — Application foi- 
writ other than habeas corpus is civil proceeding — 
High Court Rules and Order.s — (Rajasthan IHgb 
Court Rules, Chapters \\l and X\H). 

The question whether a proceeding under Art. 226 
of the Constitution is 'a civil proceeding or not 
depends upon the nature of the proceeding. AfR 

1953 Hyd 131, Rel. on. 

Under the Rules of the Riqasihan High Court writ 
proceecings are dealt with in two chapters, namelvr 
Chapter X\[ and Chapter XXH. Chapter XXf deals 
with writs of habeas corpus or w ith applications 
under section 491, C. P. Code, while Chapter XXH 
deals with all writs under Ait. 220 of the Constitution 
other than a wiit in tlie nature of the habeas corpus. 

It is obvious from this distinct ion nadein the Rules 
that writs cf habeas corpus are criminal proceedings, 
while all other writs are treated as civil proceedings 
in this Court. There can be no doubt, therefore, that 
an application for a writ other than the writ of habeas* 
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corpus challenging the validity of an Act is a civil 
proceeding. Article 133 (1) will, therefore, apply to 

AIR 1951 Pat 29. Disting. ILR 

L W 37 * AIR 1955 Raj 
56 (56, 57) IPI A) (Prs 5, 7) (DB>. 

0 (b). proceedings under Art. 227. 

Art. 133 (1)— Civil proceeding. 

Merely because one of the points raised before the 

High Court related to the question of the validity of 
the assessment to eicess profits tax does net make the 
entire proceeding a revenue proceeding. 

Courts which decide disputed rights betw'een sub- 
(ects or between a subject and the State are Civil 
Courts. It is true a Certificate Officer or the Board of 
Revenue adjudicates upon disputes relating to revenue 
or public demands, but ^uch dispute is nevertheless 
a civil dispute which arises in proceedings for en- 
forcement of civil rights. Before a Certificate Officer 
or Board of Revenue the pe son who is sought to be 
made liable upon the certificate, in other words, the 
certificate debtor, raises questions disputing his lia- 
bility or relating to his liaDllity to pay the amount 
due on the certificate and these authorities have to 
adjudicate uipon such questions and when the decision 
of the certificate offictr or the Board of Revenue is 
challenged in a proceeding uiidtr Art. 227 such pro- 
ceeding must be regarded as a proceeding involving 
a dispute with regard to civil rights ol the parties 
aid consequently the proceeding before the High 
Court is a civil proceeding within the meaning of 
Art. 133 of the Constitution. AIR 1963 Cal 564, Re), 
on. (1964) 54 NT R 286 : A I h 1963 Cal 389 (392) 
(Pt C) (Pr 7) (DB). 

• Art. 1G3 — Civil proceediiif — Meaning of — 

Nature of jurisdiction under Art. 227 — Setting aside 
order of Election Tribunal — If civil proceeding. 

The jurisdiction under Art. 227 is not original 
jurisdiction and an order of the High Court passed 
under Art. 227 is an order made in exercise of the 
revisional jurisdiction of the High Court. 1 he power 
of revision conferred upon the High Court under 
Art. 227 is similar in nature to the appellate power 
of the High Court. The intrinsic quality of the power 
granted under .'Vrt. 227 is the same as appellate 
power. A 1 B 1955 Mad 267 and WR 1953 C:al 656 
and ILR 22 .Mad 68 and 1.3. Cal L J 90. Rel. on. AIR 
1957 Pat 102, Dist. Where the High Couit sets aside, 
under -Art. 227, an order of the Election Tribunal and 
fuilher orders that the election petition filed by a 
person should be dismissed for non-compliance of 
the provisions of S. 117 of the Representation of the 
People .Act the proceeding under Art. 227 involves a 
dispute w ilh regard to the civil rights of the parties 
and so the proceeding is a civil proceeding before the 
High Court within the meaning of Art. 133. AIR 
1954 S C 210, Dist. AIR 1954 .Mad 340 and AIR 1949 
Lah 131 and AIR 1944 Pat 147 and A I R 1935 Mad 
673, Rel. on. Budhi Nath jha v. Manila! Jadav. ILH 
38 Pat 298 j AIR 1960 Pat 361 (362, 363. 364) (Prs 5, 

6. 7,8) (FB). 

10. High Court. 

Arts. 133 and 366 (14) — High Court — Special 

Appellate Tribunal under Madras Act (30 of 1956) — 
Neither a High Court nor a Court — Application for 
leave to appeal to SupreineCourt againit its decision 
not maintainable— Civil P, C (1908), S. 109— Court 
of final appellate jurisdiction’* 

The power of the High Court under A rt. 133 to 
grant leave to appeal is cor fined and restricted only 
to ‘judgment, deciee or final order in a civil proceed- 
ing of a High Court’, and not of a Tribunal. 

The Special Appellate Tribunal constituted under 
S. 7 of tne Madras Estates tSupplementar> ) Act (30 of 
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1956) is neither a 'High Court* within the meaning of 
Art. 133 of the Constitution, nor ‘a (2ourt of final 
appellate jurisdiction’ within the meaning of S. 109. 
Civil P. C., and a.s such an application for leave to 
appeal ^o the Supreme Court is not maintainable. 
Section 7 of the Madras Act makes it clear that the 
Special Appellate Tribunal is not exercising the nor- 
mal appellate jurisdiction of the High Court. Sec. 
tion . , sub-s. (2), reinforces this view w^hen it pro- 
vides and prescribes a procedure for the disposal of 
the appeal in cases where difl^erence of opinion arises 
between the judges hearing the appeal. Such a provi- 
sion would have been wholly unnecessary if the 
SpeciM Appellate Tribunal were to ke treated as the 
• itself in view of the provisions contained 

ID Cl. (36) under the Letters Patent. The character of 
the tribunal cannot be altered by its personrel which 
consists of two High Court Judges. An association of 
judges of the High Court invested with particular 
^wers and jurhdiciion outside the ambit of the High 

CdiDOt be called a High Court. 
AIR 19oo Mad 1(FB) and AIR 1958 Mad 433, Rel. on 
1963 Mad W N 288 ; I L R (1963) Mad 33 : (1963) I 

^ 50S 

(509, 510) (Pt A) {Prs 3, 5, 6. 7, 10) (DB). 

11. \ alue of subject, matter in Court 
of first instance — Clause (a). 

(a) Court of first instance. 

(b) Subject-matter of dispute. 

(c) Determination of value. 

(d) Applicant for leave, if barred from show- 
ing the real value — Estoppel and res 
judicata. 

(e) Subject-matter incapable of pecuniary 
valuation. 

(I) Consolidation. 

11. \ aliic of subject mutter in Court 
of first instance- Clause (a). 

• A*'t* 133 (1) (a) — Applicability, 

Under clause (a) what is decisive is the amount oi 
value of the subject matter in (he Court of first in- 
stance and still in ditpute in appeal to Supreme- 
Court. If in a proposed appeal there is no claim or 
question raised respecting property other than the 
subject-matter clause (a) will apply. Chittarmal v 
Pannalal, 1965 S C (Notes) 18 : (1965) 1 SC WR 

^965 S C 1440 (1441 

1442) (Prs o, 6), 


(b) are 


Art. 133 (1) (a) and (b)— Clauses (a) and 
mutually exclusive. 

The two els (a) and (b) of Ait. 13.3 are mutually 

exclusive and the use of different words in the two 

clauses vvould indicate that the framers of the Con- 
sMtution had in view that “the amount or value of 
the subject-matter of the dispute" in cl. (a) is not 
necessarily Uie same as w here the judgment, decree 
or final order involves, directly or iudirectly some 
claim or question respecting property ol the like 

(3-1, 35) (Pt C; 

—Art. lc.3 (1) (a) and (h) — Certificate of fitness- 
iincJer requirements of — Subject-matter of disoute 
should he Rs. 20,000, or more under cl. (a) — Rut 
under cl. (h) prapeity should be of that value. 

Where the judgment of the High Court on appeal 
a firms that of the Court below, in order to enmfe 
he petitioner o the grant of certificate under Art 
I33(l)(a)and (h) of the Constitution of India the 
Cou.t has to be .satisfied first that the value of h^ 
subject matter of the dispute in the Cou.t of firs? 

Rs. -0.000 or upwards, or that the decree proposed 
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to be appealed from, involves directly or indirectly 
a claim or question of the like amount and that the 
intended appeal involves substantiil questions of law. 

The requiremcLt of sub-clauso (b) of Ait. 13-3(1) 
would be satis ied if the property to which the claim 
or questioi relates is worth Rs. 20,000 or upwards. 
While under sub-cl.(a) it is the ‘subfect-matter of 
rlispute' which sbauld be worth Rs. 20,000 or more, 
it is the 'property' under sub-clause (b) which is 
to be of the like value. The word ‘property’ 
-Joes not necessarily mean ‘the subject-matter of the 
dispute. Sub clause (b) refers to property which is 
-other than the subject-matter of the dispute, but is 
affected by the decision in the suit AIR J950 All 

3-^8. Rel. on. AIR 1962 Cal .583 t5S6) (Pt A) (Prs 20. 
23) (DB). 

-Art. 133 (1) (h)— Subject-matter in dispute capa* 

J)le of precise and arithmetical valuation— Valuation 
less than rupees twenty thousand— Clause (a) and not 
(b) held applied. See Ibid, Art. 133 (1) (a). AIR 1962 
Orissa 90* 


Art. t33(l)(a) — Value for determination for 
leave to appeal-(C. P. Code (1908), S. 110). 

Where in the execution proceeding for execution 
of a decree for Rs.;13 382 the petitioner's (garnishee’s) 
contention that he had paid Rs. 8.0t,0 to the decree- 
holder is rejected on appeal by the High Court, the 
petitioner being.affected only to the extent of that 
amount the case does not fall within Art, 133 (1) (a) 
and, therefore, leave to appeal to Supreme Court 
cannot be granted. 4 P L J 415, Rel. on. 1953 

5^ L j R 369 ! AIR 1953 Pat 377 (378) (Pt A) (Pr 4) 
\DB). 


.Art 133— Suit for partition of joint family house 

—Though value of house exceeds Rs 20 000 value of 
plaintiff's share falling below that amouut— Plaintiff 
will not be entitled to leave effher under cl (a) or 
cl. (b). 1951 Rai L W 324 ! 1951 BLR iRaj) 11: 
£LR (1951)1 Raj 35S : AIR 1952 Raj 11(11 12) 
(Prs 3.4) (DB*. 


11 (a). Court of first instance. 

• -Art. 1 33 (I) (a) — “Court ol first instance** — 
Meaning of -High Court exercising jurisdiction on 
original side, whether “court of first instance”. 

A restricted meaning should not be given to the 
.-expression “court of first instance” in Art. 133(1) (a) 
to mean only a Court subordinate to the High Court. 
If against a decision in a matter which co.i.es to the 
High Court within its original jurisdici ion, by inter- 
nal arrangement an appeal is provided to a fuller or 
-larger Be^jcli of tlie same Hi.^h Couit, to *.uch a ca^e 
^rticIe ]3j (l)(<i) will apply for it is quite possible 
lor the High Cnurt to be the Court of first instance 
as well as the Court of appeal in the same matttr.. 
l^hanalakshmi Vilas Cashofv Co v President, Cashew 
Industries Staff Association, 1961 Ker L I 3«0 i 1961 
Ker L T 427 : ILR (IQGl) 2 Ker 43 : AIR 1962 Ker 
M3)(Pt B)(Pr 8)(FB), 

II (b). Subject-matter of depute. 

“—"Art. 133 (1) (a) — Amount or value of subject- 
matter of dispute in Court of first instance — (C- P, 
Code (19US), S. 110 and O. 21. R. 90). 

In execution of a money decree for Rs. 9,716 a 
house worth more than Rs. i;0,000 was attached and 
sold at auction and purchased by J An objection 
was raised to the auction sale but it was dismissed. 
In appeal, the High Court set asije ihe order of 
<;he lower Court and aUo the auction ‘^ale in favour 
of J. I applied for leave to appeal to the Supreme 
Court. 

Held, that proceedings under 0.21, R. 90 have 
-nothing to do with the sublejt-matter of the suit in 
which the decree was passed. They are in respect 


of sale of proprety which was not the subject- mattw 
of the suit and as such are, in their nature, origiaal 
proceedings. As the house which was the subject- 
matter of sale was worth more than Rs. 20i000i 
J had a riglU of appeal to the Supreme Court against 
the order of the High Court. 40 Ind App 140 (PC), 
RH. on. 1956 All Lj 606 i ILR (1957) I All 258 i 
1956 All W R (H C) 569 : AIR 1956 All 735 (735, 
736) (Prs 4. 6) (DB). 

• Art, 133 — Money decree for Rs. 10,000 — 
Properties attached — Objection to attachment dis- 
missed - Suit under O. 21, R. 63. Civil P. C.-Decree- 
hDlder and judgment debtor made defendants — Suit 
Partly allowed — Appeal by plaintiff to High Court 
fully decreed — Application for leave to appeal to 
Supreme Court by decree-holder — Property attach^ 
alleged to be woith Rs. 20,000— Held, subject matter 
of the suit or of the appeal was not the property 

attached and requirements of S. 110. -Civil P. C. or 
Art. 133 were not fulfilled. Smt. Kishore Devigam 
V. Bhaskara Gouta tChorani, 1960 Andh L T 43 : 
(1960) I Andh W R 82 : AIR i960 Andh Pra 281 
(291, 292) (Prs 15, 17, 18) (FB). 

Art. 133 (I) (a)— '‘Subject-matter of the dispute*' 
—Meaning of. 

The phrase “subject-matter of the dispute” mean 
and can only mean the content of the dispute and 
therefore as to the magnitude of the monetary value 
the subject-matter is limited by the dimensions ol 
the dispute and is not necessarily co-extensive with 
the property to which the dispute appertains. The 
expression is capable of two meanings but the 
meaning whicit appears to be in accord with the 
true intent of Article 133(1) (a) is the “content ol 
the dispute”. That clause :and the next are con- 
cerned with limiting the right of appeal in civil pro- 
ceeding to the cases of anl over a stated value on 
the obvious principle that in order that a dispute 
may be allowed to go further than the High Court 
the stake must’ be sufficiently large. There may be 
a small dispute with respect to a vast property, 
affecting only an infinitesimal portion of it or a 
microscopic interest in it. It would be irrational to 
hold that the Iramers of the Constitution intended 
that even in such ca«es the value of the dispute 
should be regarded as the value of the property 
itself, however small might bo the proportion it bore 
to rhe a-'tudl dispute between the parties. AIR 1955 
NUC 4509 (Cal) (D '). 

[Overruled in AIR 1D66 Cal 205 (FB)]. 

Art. 133 -Subject. matter of dispute — [C. P. Code 

(1908) S. 110.1 

Under Art. 133 the relevant value is not the value 
of the suit but the value of the di-^pi’ts. It is not 
without sigcificaoce that wherftis the language in 
S. 110, C. P. Code was and still remains even after 

the adaptation “the amount or value of the subject- 

matter of the suit”, the language of Art. 133 of the 
Constitution is “the amount of value of the subject- 
matter of the dispute." Tlie language of the Constitu- 
tion appears to be more appropriate and accu- 
rate beoiuse in any contention between two parties, 
the value of the subject-matter must be the value 
of the issue between them and not alwa>s the 
value of the suit which may be different. Thus, if • 
suit raises an issue between two co-defendants, diffe- 
rent (rom the issue as between the plainliff and them 
then, as between themselves the value of the dispute 
will be the value of the issue in which they arc- 
interested inter se. 57 Cal W N 93J : AIR 1954 C^l 
289 (292. 293) (Pt H) (Pr 15) (DB). 

[Overruled on another point in AIR 1957 S C 540). 

Art. 133 — Subject-matter of dispute— VVhat is, 

See Himachal Pradesh ((Doiirts) Order, 1948. Para 31 
(i)(b)(ii). AIR 1963 Him Pra 9. 
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—Art. 133 — Value of subject-matter ia mortgage 
4ait« 

la a mortgage suit the property which is given as 
-secuiily for loan is not the property in dispute. The 
only property in dispute in such a suit is the loan 
advanced by the mortgagee to the mortgagor. Vladh B 
L J 1955 II C R 213 I Madh BLR 1954 Civil 484 i 
AIR 1955 Madh B 66 (68) (Pr h) (DB). 

Art. 133 (a)— ‘Amount or value of subject-matter 

in dispute’-(C. P. Code (1908), S. 110): 

Property belonging to the petitioner was attached 
by the Collector lor recovery of arrears of income- 
tax due. A writ petition to restrain the Collector 
from realising the dues from the petitioner’s property 
was dismissed by Ihe High Court without going into 
the question of title or the petitioner to the attach- 
ment to continue and lelt the petitioner to pursue her 
remedies available to her at law. 

Held, tentitiveiy that even assuming that the pro- 
perty attached was worth more than Us. 20,000 it 
-could not be said that the subject- matter of the dis- 
pute was property sought to be attached. Further 
♦hat order did not even involve directly or indirectly 
some claim or question to that property. Therefore, 
the case ditl not even satisfy the pecuniary require- 
ments of the Art. 133 (1) (a) of the Constitution. 1957 
Mad W N 650 » 70 Mad L \V 9^ : (1957) 2 Mad L J 
567 : ILR (1958) Mad 117 : (1958) 34 ITR 738 : AIR 
1958 Mad 151 (154) (Pt D) (Pr 8) (DB). 

—Art. 133 “Suit for redemption— Property in dis- 
pute is not security given lor the loan— Value of 
loan less than the amount prescribed by law — Leave 
to appeal cannot be grautM, 64 Mad L W 204: ( 1951) 
1 Mad L 1 210; AIR 1951 Mad 723 (723, 724) 
(Prs 3. 5) (DB). 

—Art, 133 — Subject-matter of dispute. 

In execution of a decree the petitioners applied for 
delivery of possession of the leased property after the 
expiry of the period fixed in the decree. The execut- 
ing Court, without notice to the respondent ordered 
delivory and this was duly effected on 22-7-1951. The 
respondent thereupon filed a petition for setting aside 
the ex parte order and as a consequence to restore 
possession of the property along with some move- 
ables which were represented to have been fixed by 
him for belter enjoyment of the leased premises. He 
also contended in that petition that the executing 
Court had no jurisdiction to order delivery of posses- 
sion of the property without the permission of the 
Rent Controller under the House Rent Control Order 
for the reason f h it the decree passed in the original 
-suit partook of the nature of eviction of a tenant by 
the landlords. The petition was dismissed by the 
trial Caiirt and on appeal by the respondent the 
High Court upheld the contention of the judgment- 
debtor. It was against that order that the petitioners 
sought a certificate to appeal to the Supreme Court. 

Held, that the moveables were not the .subject- 
matter of dispute under Cl (1) (a) of tlie article. ILR 
(1954) Mys .504 I AIR 1955 Mys 35 (36. 37) (Pr 5) 

11 (c). Determination of value. 

Arts. 133 and 135 -Subject matter in dispute— 

Determination of value — Principles — (C. P. Code 

(1908), S. 110). 

For the purpose of determining the right to a certi- 
Hcafe the value of the subject maUer in appeal has to 
be determined with reference to the market 
the property on the date of the decree of the High 
Court. Where in another suit there arose an issue in 

lespect of the value of the share in certain property, 


and the Court, on sufficient enquiry, gave certain 
finding about the market value of such share, that 
finding may be accepted for the purpose of the appli- 
cation for certificate to appeal to Supreme Court in 
the 'previous litigation, and no further inquiry int® 
the question is necessary. 195S All L J 845 j All 
1959 All 249 (251) (Pt B) (Pr 5) (DB). 

Art. 133 (1) — Value of subject-matter in dispute 

— Suit for • possession and mesne profits — Decree 
directing delivery of possession and ascertainment of 
mesne profits— Amount of mesne profits which plain- 
tiff may be found entitled to, cannot be taken into 
account in ascertaining value of di^p»ite under 
Art. 135. AIR 1962 Cal 583 (586) (Pt C) (Pr 22) 
(DB). 


Art. 133— Interest after dale of suit— [C. P. Cod# 

(1908) S. 110]. 

Pofl-suit interest cannot be included in the valua- 
tion as such interest cannot be said to l^e the subject- 
matter of the suit. AIR 1930 P C 44 Foil. 57 Cal 
W N 933: AIR 1954 Cal 2S9 (293) (Pt G) (Pr 10) 
(DB). 

[Overruled on another point in AIR 1957 S C540.J 

.Art. 133 (1) — \'alue of subject-matter of dispute 

— Suit for rent— Defence of abatement of rent on 
ground of diluvion — \'alue of defence— If can be 
capitalised. 

In a suit for rent of a patni for a certain period, the 
claim was for Rs. 12,800. The defence was that the 
patnidars w'ere entitled to an abatement of rent as a 
portion of the land comprised in the tenure had been 
lost by diluvion. 

Held, that the dispute in the suit was whether or 
not the plaintiff was entitled to rent for tlie period 
claimed, and that as no claim was made as to the 
future, what was to occur in the future was not and 
could not be in dispute. It was impossil)le to capi- 
talise, as it were, the value of the defence and include 
it in the value of the dispute. The value of the dis- 
pute in the suit could not possibly exceed Rs. 12,800 
and therefore no leave could tie given unless the case 
fell within Art. 133 (1) (c) of Ihe Constitution. AIR 
1951 Cal 409 (410) (Pt A) (Fr 7) (DB). 

Art. 133 — Value of subject-matter — Meaning- 

Value of trees grown on suit land— C. P. Code. 
S. 110. 

Value means the real market-value of the property 
involved. 

In assessing the value of trees grown on land in 
suit the facts that the trees are situated in a remote 
and inaccessible part that the\ could be used only for 
fuel purposes for which there was no market nearby, 
that the only means of transport from the land was 
by mules and that the motor transport was available 
only in good weather have to be taken into considera- 
tion. AIR 1957 Him Pra 9 (10) (Pt B) (Pr 12). 

Art. 1.33— Value of subject matter. See C. P. Code 

(1908), S. 109. AIR 1954 Him Pra 81. 


.\ri. 133 — Value of subject-matter in dispute— 

Determination of. See Civil P. C. (1908). S. HO ATR 

1955 NUC(Hyd) 2362 (DB). 


.Art. 133 (1) (a)— Subject-matter of dispute -Suit 

for recovery of money from partners cf firm and also 
by sale of goods pledged- Applicant made defendant 
on aueptioQ that in colluMon with one of partners 
he took possession of goods — Applicant alleging 
that he was bona fide pledgee ot goods includixti 
goods pledged to plaictiff — Suit decreed — Applica- 
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j ^ applicant alleged by way 

of defence to suit held could not be accepted as sub- 
ject-matter of dispute. AIR 1952 Kutcb 29 (30) (Pt A) 
(Pr 6). 

-Art. 133 — Co.ts are extraneous to subject-matter 
and are not taken into consideration in determining 
its value. 1956 .Madh B I. J 588 : Madh BLR 1956 
Civil 86 : ILH (1956) Madh B 192 : AjR 1956 Madh 
B 145 (150) (Ft D) (Pr 10) (DB). 

•. Art. 133 (1) (a) — Subject-matter of proceedings 
being renewal of certain motor route permits — Earning 
from buses l)y virtue of those permits far e.vceeding 
Rs. 20 OCO — Value of subject-matter in dispute must 
be held to be not less than Rs. 20,000 within Art. 133 
(1) (a). Southern Roadways (P.) Ltd. v. P. Mathurai 
\eeraswami, 1963 Mad W N 677 : 77 Mad L W ] : 
(1964) I Mad L j 25 : ILR (1961) I Mad 1: AIR 1964 
Mad 191 (200) (Pt B) (Pr31) (FB). 

Art. 133 Suit remanded for determination of 
amount due— Leave to appeal. 

\\ here the High Court remands a suit for determi- 
nation of the amount due, it cannot be predicated 
that the amount or value of the subiect-matter of the 
dispute is Hs. 20,000 or upwards and hence no leave 
to appeal can be granted under the Article. ILR 
(1952) Mys 3':0 (DB). 

■ Art. 133— Valuation of the subject matter — Suit 

lor specific performance of contract to sell — Valua- 
tion-Determination. See Civil P, C. (190b), S. 10. 
AIR 1957 Oiissa 109 (DB). 

—Alt. 133— Value of subject-matter. See Civil P. C. 
(1908), S. 110. AIR 1955 Puni 144 (DB). 

ll (d). Applicant for leave, if barred 
from showme real value -Estoppel 

and res judicata. 

•“; Art. 133 (I) — Suit for redemption of Otti — 

I laintiff not barred by valuation of propeity given in 
plaint— Value of property at two material times as 

found by High Court above Rs. 20.000-CeTtificate 

bv High Court is properly given. Kunju Kesavan v. 
M. M. Philip. (1964) 3 SCR 634:1963 Ker L J 
962 I (1963) 2 Ker L R -238 : (1963) 2 S C W R 275 i 
AIR 1964 SC 164 (166) (Pt A) (Prs 6, 

yt. 133 (1) — \alue of subject matter in dispute 
—Suit for declaration of title and possession valued 
at Rs. 5,500 — Defendants alleging that value excee- 
ded Rs. 20,000— Que tion left undetermined — Eslop- 
pel-(C. P. Code (1908), S. 110) — (Court-fees Act 
(1870). S. 7 (iv) (c) and (v)) — (I'.vidence Act (1872), 

S . 115). 

fn respect of a suit which is not required to be 
valued according to the real or market value the 
parties are not preclueed from showing, for tile 
purpese of an appeal to the Supreme Court, that tho 
value of the subject matter in the Court of first in- 
stance \vas Us. 20, 000 or over, where the question of 
valuation had not been decided at an earlier stage 
and where the lower valuation put upon the plaint 
had not involved recourse to a diflerent forum. AIR 
1937 Cal 292, Bel. on. 

Clause 4 of S.7, Court. fees .Act does not require that 
the value of the subject matter should be the market 
value of the property. The plaintiff has to value the 
relief which he claim* when a suit under Cl. 4 (c) is 
for a declaration willi consequential relief. There is 
no statutory obligation on him to value the suit on 
the basis ol market value of the property in dispute. 


(Distinction drawn between CIs. (iv) and (v) of S 7^ 
Court-fees Act.) * ^ 

A suit for declaration of title and possession of 
property was Valued at Rs. 5,500 and although the 
defendants in their written statement pointed out that 
the marketl value of the property in dispute, far ex- 
ceeded Rs. 20,000 no issue was fratned and no findioa 
was given by the trial Court. The suit was disttissed 
but in appeal it was decreed and in an application 

Cade, read with Art, 133(1) of 
Constitution lor leave to appeal to the Supreme 
Court the question was whether, in these circum- 
stances, defendants could be estopped from claiming 
that the maiket value of the property which was not 

ascertained during the course of the litigation, could 

be determined in order to see whether they can 
appeal as of right as they claim. In an inquiry 
directed by the High Court it was revealed that the 
market value of the subject matter in dispute would 
not be less than Us. 30.000. 

Held, that theie could be no estoppel against the 
defendants. The plaintiffs were not induced to go 
into any wrong Court and were not otherwise misled 
by any act or omission on the part of the defendants. 
The valuation that plaintiffs adopted was of their 
ovn choice. The defendants could not also be said 
to be approbating and reprobating. They were adher- 
ing to their allegation made in the written statement. 
On general principles they could not be debarred on 
the stienglh of the rule of estoppel from showing 
that the valuation of the subject-matter was such 
that the y could appeal to the Supreme Court as of 
right. The result of the enquiry was also in their 
favour. The case was therefore a fit one for appeal 
to the Supreme Court under S. 110, C. P. Code, read 
withArt. 133(1) of the Constitution. AIR 1955 Assam 
120 (12S) (Prs 7,8) (DB). 

Art. 133 (1) (a) — Lower valuation in trial Court 

—Ear to putting up correct valuation — Doctrine of 

approbate and reprobate— .Applicability— (C. P- Code- 
(1908). S. 110). 

The correct test to apply Art. 131 is whether Ihe 
paity seeking to vary the earlier valuation for the 
purpose of an appeal to the Supreme Court Iiad 
obtained an advantage on the basis of the previous 
valuation, now sai l to be erroneous, and where it 
could reasonably be said that ho had obtaiired an 
advantage, it would be said that -he was trying to 
approbate and reprobate and he would he prechulecl 
from revising the previous valuation. .AIR 1937 Cal 
292, Poll. 

Held, on facts that as the valuation of property 
on the date of suit in 1947 was over Rs. 20,0C0 and 
as it was a common case of both sides that prices of 
land had increased after the partition of India, it 
would be safe to say that on the date of the applica- 
tion for leave to appeal, the value of the matter in 
dispute in appeal was also over Rs. 20,000, and there- 
fore applicilion for certifiate under .\rt. 133 (1) (a^ 
•should be allowed. AIR 1958 Cal 187 (190,190 
(Prs 7, 10. 14) (DB). 

— — .Art. 133 — Valuation of the subject-matter in 
dispute in the Court of first instance-(C- P- Code 

(1908). S. 110). 

Where the valuation of the juit by the plaiotilF is 
not objected to by the defendant in the trial Court, 
but on the other hand he adopts the same valuation 
for the purpose of his own appeal from the trial 
Court's decree, he cannot subsequently turn round 
and say that the valuation was much higher for the 

purpose of securing leave to appeal to the Supreme 

Court from the decree of the High Court, The prin- 
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■ciple of approbate and reprobate applies to such a 
case. 1 1 A 84, AppL 57 Cal W N 933 i AIR 1954 
Cal 289 (294) (Ft I) (Pr 17) (DB). 

[Overruled on another point in A I R 1957 SC 
540j. 
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to appeal under Art. 133 — Petitioner not precluded 
Irom showing that value of subject-matter in dispute 
la Court of first instance exceeds Rs. 20,000 although 
It was shown less id application for grant of probate 
—Evidence Act (1 372). S. 115. 


(b)— Subject-matter of suit— What is 
— PJaintitf s option to value relief under S. 7 (iv), 
Court-fees Act— Subsequent alteration without cogent 
basis — Principles stated. See Himachal Pradesh 
(^urts) Order (1948), Para. 32 (1) (b) (ii). AIR 1963 
Him Pra 9. 


•— 133 (1) (a)-Civil P. C. (190S). S. 110 and 

y. 45, R. 3 Application for leave to appeal to 

Supreme Court— Certificate of fitnes5 — \ aluation of 

subject-matter in suit and appeal - Valuation adopted 

in plaint and accepted for appeal by defendant — 

Party applying for certificate can show higher and 

real \^lue of subj'ect. matter — He is not precluded 

from doing so bv provisions of S. 11, O 7 R. 1; O S 

R. 2 or O. 41, R. 1 (2). Civil P. C or S. 115 of Evi- 
•dence Act. 

For ascertaining the value of the subject matter in 
dispute for the purpose of Art. 133 of the Constitu- 
tion and S. 110, C. P. Code in the Court of the first 
instance or in the proposed appeal it would be open to 

plaintiff or defendant toco 
behind the valuation adopted in the plaint or in the 
memorandum of appeal, as the case may be, and show 
the real value of the subject-matter in dispute, except 
v^here (1) there lias been a judicial adjudication of 
the correctness of the original valuation in such a way 

as to attract the principle of the lule of res judicata 

or (2) where the party nuking the original valua- 
tion or the one adopting it had an option to give that 
value or the correct value and wliile exercising the 
option by giving one of such values he gained for 
liimself an advantage or made the o;.nDsiie partv 
suffer a detriment. ATH 1937 Cal 292 and AIR 1953 
Cal 187 and A[R 1927 Mad 882. Rel. on; SCP Nos. 7 
and S of 1958 (Mad), Overruled. 

Held, on facts (1) that the constitutional (Art 133 
of the Constitution) or statutor>' (S. HO. Civil V. C ) 
right of appeal could not be curtailed by an erroneous 
statement as to valuation by the party seekirg a certi- 
hcate; (2) that O. 7. R. 1 or O. 4i. H 1 (2) (Madras), 
Civil P. C. present no difficulty, for it would be open 
to any party to show what the real value of the pro- 
perty is. 1 Ind App 317 (PC), Rel. on.; (5) that a valua- 
tion simplicitor for Court-fee purposes could not, on 
principle, be held to preclude him from showing the 
real value; (4) that O. 8. R. 2, Civil P. C. re' erred 
only to a plea relating to the maintainability of the 
suit and not to one for safeguarding a right of appeal 
in the possible event of the defendant failing. (5) that 
the principle ol constructive res juriicata could not 
apply to cases where there was no duty on the defen- 
dant to contest the value mentioned by the plaintiff. 
(6) that a mere erroneous valuation either for juris- 
dictional or fiscal purposes could not amount to a 
representation on which it could be said that the 
opposite patty would suffer a detriment; (7) that no 
■question of approbate and reprobate could arise, 
Kuppanna Counder v. Periimal Counder, 19G1 Mad 
\V N 430 : ILR (1961) Mod 1143 i (1962) 1 Mad L J 
05:74 Mad L W 460 » AIR 1961 Mad 511 (513, 
514, 515, 516. 517, 518) (Pt A) (Prs 2, 5 to 8. 10, 12, 
20. 22, 23) (l-B). 

;Art. 133 (1) (a) and (b) — Amount of value of 
subj’cct-malter of dispute in Court of first instance — 
Proceedings for grant of probate contested by peti- 
tioner — Application dismissed by Court of first in- 
stance but decreed in appeal by Higli Court — Leave 


ICS juuicata, a party 
shou d not be shutout from this right to appeal 
merely on account of the valuation given in the 

plaint. If however, the question of valuation has 

been raised and decided at an earlier stage or if the 
opposite party has been led to act upon the valuation 
given by the party applying for the certificate he 
cannot be permitted to depart from that valuation. 

Where an application for grant of probate is con- 
tested by the petitioner andthe application is dis- 
nriissed in he Court of first instance on the giound 
that the will sought to be probated was not genuine, 
and effective but is decreed in appeal by the High 

an application lor leave to 
Supreme Court under Art. 133 (1) (a) 
and (b) IS not precluded from shoeing that the value 
of thesubject-rnattcr in dispute in tlif Court of 6rst 
ins ance exceeded Rs. 20,000 although it was shown 

the application for grant 
of probate. The valuation was not a matter in refpect 
of which the petitioner while contesting the grant 
was called upon to express his acceptance or non- 

acceptance. 1 L R (1900) Mjs 931. 

.^rt 133 (1) (a) — Rasic principles underlying— 
Missta emcnt as to valuation in plaint or memorL- 

0,1?. consideration of appli. 

Mtion for determination of value of subject. matter 

inean'^7Vl°"* "i ~i ' of subject matter 
mean.', reaj or market. value - Civil p. C- (190S), 

PJ'°cipIes underlying Art. 133 (1) 
are (l) Tlie right of appeal to the Supreme Cknirt 
under .Art. Leo (I; of tli^e Constitution is a constitu- 
tional nght, and cannot be abridged or abrogated by 

egislation. nor can it be circumscribed 
or whittled down by any consideration extraneous 
not to be lound therein-lor example, on the giound 
of mistake or omission, as a result of some event 
happening m the meantime, has, by reason of other 
evidence or procedure ripened into a legal plea open 
to be raised by the adversary, it is for this reason 
therefore that in a case (i) where there has bwn a 
judicial determination of the correctness of the valua- 
tion given in the plaint it attracts the piincipleof 
^es judmata (1963 129 

I ' -a. Rel. on.; (n) where the petitioner has 

already obtained an advantage of lower forum whe- 

Jier JO the matter of institution of suit or of an 

valuation and is thereby 

hit by the principle of approbation and reprobation 

he cannot be permitted to turn round and raise the 
valuation for the parpose of bringing the case within 
t^he speciM j^'T^ount required for appeal to the 
Supreme Court. (ISi o)! fad App 84 (PC), Rel on 
Rut these are exceptions to the general rule. Conse- 
quently in a case where these exceptions do cot arise 
ior consideration, the general rule shall have its un- 
res ricted application. As such a mere misstaleme t 
as to valuation either m the plaint or in the memo- 
randum of appeal cannot and should not operate a^a 
bar lo the consideration of any application made for 
re-determination of the value of the subject-matter 
as contemplated under Art. 133 ( 1) of the cL .7 

Iherofore, has to be judged on its own faefs'^o a?to 
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find out whether the value of the subject-matter as 
given in the plaint ii the real or market- value or is 
based on considerations quite independent of and 
without regard to, the real or market-value If. upon 
investigation, it is found that the value as given in the 
plaint IS the real or market value as contemplated in 
law, the ma’ter ends there and no further enquiry is 
called for. But wheve it is found that the value of 
the subject-matter as given in the plaint is not the 
real or market-value, au investigation is called for to 
determine the real or market-value o! the subject- 
matter, both in the Court ot first instance as well as 
in the Court of appeal — as contemplated by sub- 
clause (a) of the Art. 153 (1) - unless the case is one 
which is covered by any of the two exceptions men- 
tioned above. A I R 1955 Assam 126 and AIR 1961 
Mad 5 a (FB) and A I H 1937 Cal 292 and A I R 
1958 Cal 187, Re!, on. I L H (1965) Cut 623 ; A I R 
1966 Orissa 89 (92, 93) (Ft B) (Pr 7) (DB). 

Art, 133 (1) (a) and (b)— Applicability — Suit by 

trustees for declaration that temple and its pro- 
perties were private and not public endowment — 
Plaint giving valuation of Ks. 5,000 lor jurisdiction 
only as fixed Court fee was payable — Suit decreed 
by trial Court— Reversal of decree— Leave to appeal 
under Art. 133 ( 1 ) with applicatitm under O. 45, R. 5 
lor cetermining real value ot subject-matter of dis- 
pute — Clause (a) and not Cl. (h) of Art. 133 (1) 
applies- Trial Court directed to determine value of 
beneficiary interest of plaintiff. 

The petitioners, who were the marfatdars of a 
debottar estate and ten:iple brought a suit under S 64 
(5) Orissa Hindu Religious Endowments Act (4 of 
1959) to set aside the decision of the Endowniputs 
Commissioner under S, 64 (1) and for a declaration 
that the Itmple and its estate was a private or family 
endowment. The suit was decreed on contest but the 
decision was reversed in appeal. The petitioners 
applied under Art. 133 (1) (a) ai-d Ss. 109, 110, Civil 
P. C, for leave to appeal to the Supreme Court. They 
also filed an application under O. 45 R. 5, (dvil V. C. 
for a reference to the trial Court lor the determina- 
tion ol the value of the subject-matter ot suit. The 
suit was filed with a fixed Court fee of Rs. 22 as 
required by law and the valuation of suit for purp ,8e-s 
of )u^i^dictiolt was stated to bo Rs. 5.000. It was 
claimed b> (he pet tioners that the real value of the 
subject-matter in dispute was more than R-, 20,000 
and that, therefore, they were entitled as of right to 
certificate for leave to appeal either under Cl. (a) or 
Cl. (b)of Art. 133 (1). 

Held, (i) that the application for determination of 
the value of the subject-matter should be allowed. 
What had to bo determined for the purpose of valua- 
tion under sub.cl.(a)of Cl. (1) of Art. 133 was the 
real or market-value of the beneficiary interest which 
the plaintiffs claimed to have in the debottar pro- 
perty and the temple. In law 'the value of the action’ 
must mean the value to the plaintiff (1907) 17 Mad 
LJ518, Rel on. Since according to the plaintiffs it 
was the value of the Debottar -Estate that would give 
the measure of detriment they would be put to, in 
case the trust was held to be a public trust, what has 
to be determined for the purpose of valuation under 
sub-clause (a) of Art. 133 (1) was the real or market- 
value of the Debottar property on the date of institu- 
tion of the suit and, thercaficr, with reference to the 
date when the judgment sought to be appealed against 
was delivered ; (iij that the mere rfijee of trusteeship 
may be incapable of valuation. But the beneficiary 
Interest ol the family which the plaintiffs claimed to 
have in debottar property was not incapable of valua- 
tion. A I R 1902 Onssa 90, Dist. ; (lii) that the sub- 
ject-matter in dispute being only the beneficiary 
laterest of the petiUonexs in the Debottar Elstate and 


there being no claim made respecting any property 
other than that subject-matter, Art. 133 (1) (b) was not 
attracted. Under Art. 153 (1) (b) the property res- 
peeling which the claim or question arises, must be 
property in addition to or other than toe subject- 
niatter of the dispute, [f, in a proposed appeal, there 
is no claim or question raised respecting property 
other than the subject matter, clause (a) will apply ; 
if there is involved in the appeal a claim or question 
respecting property of an amount or value not less 
than Rs. 20,000 in addition to or other than the sub- 
ject-matter of dispute, clause (b) will apply. AIR 

1965 S C 1440, Rel. on. 1 L R (19S5) Cut 623 : A IR 

1966 Orissa 89 (93, 94, 95) (Ft C) (Prs 11, 12, 13, 14, 
15, 16) (DB). 

— — Art. 133 (1) (a) — Value of subject-matter in 
dispute — Determination— Application by plaiotiflFfor 
leave to appeal to Supreme Court— Actual valuation 
made in plaint a strong piece of evidence against 
plaintiff— Plaintifi precluded from showing that his. 
valuation was erroneous. AIR 1961 Mad 511 (FB), 
Dist. AIR 1962 Orissa 159 (161) (Prs S, 9, lOi (DB). 

Art. 133 — Leave to appeal to Supreme Court — 

) aluation for purposes ot anpeal — Applicant offer- 
ing to show that valuation was well above 
Its. 20,000/. — Value already determined at a lesser 
amount by trial Court on contest — Held principle of 
res judicata applied. 

The plaintiff brought a suit for declaration of title 
and i^ermanent injunction againstihedefendants — 
He gave a low valuation for the purpose of paying 
low court-fee and the entire litigation proceeaed ou 
that bisis. His valuation was challenged by the 
defendants in their written statement. The Stamp 
Reporter pointed out that the valuati )n was low. Tho 
Court gave notice to both parties and ultimately 
fixed the valuation at Rj. 7,oOU/ . The plaintiff him- 
self understood this order to mein that (he valuation 
of the suit lands was fixed at Rs. 7,500/* and paid 
court fee accordingly. In an application by the 
plaintiff under Art. 133 of the Constilulion for leive 
to appeal to the Supremo Court he wanted that the 
High Couit should direct the lower Court to hold 
an enquiry to ascertain the valuation of the sub/ect- 
matter in dispute, both in the Court of first instance 
and in appeil with a view to enable him to show 
that the valuation is well above the limit of 
Rs. 20,000/. fixed in Art. 133 of the Constitution. 

Held that there was already a decision by the 

lower Court on the question of valuation of the .suit 

lands in the presence of the parties on contest, who 
accepted the same, and consequently the princijple or 
res judicata would apply. The plaintiff would not 
therefore be permitted now to say that the valuation 
of the properly in dispute was in excess of 
Rs. 20,000/- as to entitle him to ask for leave to 
appeal to the Supreme Court. AIR 1954 Cal 289; 

A .l R 1958 Cal 187; A I R 1961 Mad 511 (FB), Ref 
29 Cut L T 2S I ILR (1962) Cut 897. 

11 (e). Subject mailer incapable of 
pecuniary valuation. 

Art. 133 (1) — \’alue of subject-matter — Ques- 
tion of joint muta> alliship — subject-matter is in- 
capable oi pecuniary valuation- Question relates^ 
office and not to waici properties — Civil F« U 
(1908), hs. 110 and 109 (c). 

V henever a right for joint mutavalliship or joint 
trusteeship is involved in a suit, the pecuniary value 
of it would be incapable ol valuation. In such • 
case though the properties invoDed are worth 

than Rs. 20,000/-, the quettion involved 
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ijBestlon of mutavalliship, relates only tofheoffico 
and not to the properties. That being so, the peti- 

tioa tor leave to appeal to the Supreme Court is not 

maintainable as it does not satisfy the requirements 
of Art 133 (1) (a), (b) or (c) of the Constitution. AIR 
1953 Mad 9t8 and SCP 28 of 1960 (Mad). Foil. 
1965 Mad W N 260 i 78 Mad L W 563 i (1965) 2 
ilad L J 482* 

Art. 133 (1), (1) — C. r. Code (190S), S. 110 (1) 

—Value of subjcct.matter of the dispute. 

Where in a suit for a declaration that the plaintiff 
Is validly appointed trustee of certain mosque and 
that the appointment of the defendant was void and 
inoperative, there is an ancillary prayer for recovery 
of possession of properties and sums of money on a 
rendition of accounts, and a prayer for a permanent 
injunction restraining the defendant and his men 
from interfering with the plaintiff's right to manage 
the mosque and its endowments, the essential sub- 
ject-matter of the suit is the post of trusteeship of 
the mosque and nothing more. If it is found that 
the plaintiff is the validly appointed trust* e, then 
automatically the other reliefs follow. As the sub- 
ject-matter of the dispute is clearly the trusteeship 
and not any prrperty and it is incapable of valua- 
tion, paragraph (1) of S. 110, C. P. Code, and sub- 
clause (a) oi Art. 133 (1). of the Constitution do tot 
apply. AIK 1916 NIad 985, Rei. on. Ca«e law re- 
ferred. 1953 Mad W N 483 : 6 G Mad L VV fi54 i 
(1953) 2 M L I 276 : A I R 1953 Mad 9Gb (968. 909) 
(Prs 1 , 2, 3) (OB). 

Art. 133 (1) (a) — Notice under Administration 

of Evacuee Property Act — P ispute not of any right 
to property but of jurisdiction — Administration of 
Evacuee Property Act (19 50). S. 7 ( 1 ). 


12* Amount or value of subiect-matter 

in dispute on appeal. 

"—Art. 133 (I) (a) — Final order in revision as to 
amendment ot decree — V^aiuation of — (C. P. Code 
(19U8I, 8 . IIU). 

Where the subject-matter of the dispute in a case 
was the “question of amendment of decree'* which 
was not capable of an exact valuadon. and the valua- 
tion of th it question was put by the pariy in revi- 
sion in High Court tentatively at the sum of 
Rs. 10,000 

Held, that that valuation should be accepted as 
correct in determioing the question of the amount 
oi value of the subjec- mat cr of the dispuie, within 
the meaning ot Cl. (a) of Art. 133. A 1 R 1957 All 2S 
(34. 35) (Pt Hi (Pr 13) (DB). 

— Art. 133 — Amount or value of subject-matter 
still iu dispute in appeal - CuUjputatMn ot - Right 

of appeal to Supreme Court — (C. P. Code (1908), 
S. 110). 

Suit for accounts — Valuation in ap >eal to High 
Couit was Rs 19, 431-0 5— Apptal partly allowed and 
decree of lower Court enhanced f)v Hs. l'i 9 - 9.9 — 
Cross-objection allowed to the extent'of Hs. 635. 

Held, that lor purposes of computing the value 
of the subj-ct matter left in aopt'al, ihotvosums. 
viz., Rs 19 431 ()-.5 and Hs. 655 have to be added 
and the sum of Us. 109-9-9 have to bo deducted 
from the total- As the amount ttius arrived at i'^ 
less than Hs. 20 000 the appellant had no right o5 
appeal t« the Suprome Couit. U R (1957) 2 All 398 1 
AIR 1956 All 6 j 8 {63'4) (pt A) (Pr 2) (DB). 

[Overruled on another point in A / H 1957 St 
54u]. 


Where in a writ petition against the order of the 
Assistant Custodian directing issue of noti/^e under 
S. 7(1) of the Administration of Kvacuee Property 
Act, what was in dispute was not any right to pro- 
perty, but a quf'Stion wheiher the Assistant Custodiao 
had jurisdiction to issue su» h notice in view* of the 
provisions of S 7-.\ inserted by the Amendment A -t 
of 1954, and the High Court decided ilat ihe 
.Assistant Custodian had such jiirisr iction, the ques- 
tion being (ncipableof any valuation the petitioner 
Is not entitled to a certiOcate under .Art. 135 (1) (a) 
of the G>nstitution. Although the facts relied by 
the Department for issue of notice under S. 7 1 ) art 
disputed thev will bo thesubje* of adjuflication by 
the Assistant Custodian It is only w.ien the findu-gs 
•.re adver.se that the land or property vili bt declared 
evacuee property. The derision in the writ petition 
therefore does not directly or indirectly affe< t the 
petitioner's right to any property. 1959 FaJ L W 
188 I ILR (1959) 9 Raj 410 t Alh 1959 Raj 106 (106. 
107) (Prs 2, 5) (DB). 

11 (f). Consolidation. 

Art. 133 “Consolidation — “Same ju'^gment". See 

Civil P. C. (1908), O. 45, U. 4. AIR 19o6 Nag 276 
tDB). 

—Art. 133 (I) — Leave in connected oppcals — 
(C. P. Code (1908), S. 110). 

Suits involving substantially the same questions 
for determination and decided by the same judgment 
can be consolidated. .And if le^ve to appeal has to 
bo granted in the appeal arising out of one of such 
suits then le^ve ougi>t to he granted io the other 
appeal as well arising out of the other suit. 1953 

B L J R 375 I A I R 1953 Pat 880 (382) (Pt C) (Pr 5) 


7 . A**!* 133(1) (a) — Valuation of subject matter in 

dispute on appeal — Suit Jor com aeu>ation on breach 
ol contiact ~ Compensation being claimed fn the 
shape oi loss of protits — Necessary expenses must bt 
deducted trom gross pr dits I. r valuation of subiect- 

matter See Civil P. C, ( I' 08). S. 1 10 Para 1 . (Iy 64 ; 
1 Andh L T 305 i AIR 1965 Audh Pra 13 (DB). 


Art 133(1) (a)— C. P. Code (1938) S. 110 

Pa a. I— ‘Amount or value of subiect niaiter still in 
dispute on appeal* - portion of subject- inatrer io 
reUtion to %viiich no prejudice suilered cannot be 
taken into account. 


The amount or value of the subject matter stiM in 
dispute on appeal would be determined by the effect 
of the judgm.nt appealed from a> to what extent 
having rrgtrd to the reliefs claim-jd by the plaintiff 
the appellant defendant is prejudiced or has suflend 
detriment, on the date of the judgment. The peti- 
tioner in assessing the value of the subject matter 
still in dispute on appeal cannot take into account 
that portion of the subject matter in relation to 
which he has suffered no prejudice. Otherwise, the 
expression ‘subject-matter still in dispute* would 
have no meaning. The value of the subject-matter 
his to bo determined by reference to the subject- 
matter which is actual!) the subject-matter of nro- 
pose<l app’ al to the Supreme Court AIK IOho AnAk 

Expl.and Foil.; A I R lliGlVc D 95 

Foil. I Audh LT *^65 -AIR 1965 AnHk d 

13 (15, IG, (Pt B) .Pr 6 ) (DB); 




. .. u / 10,000/- ^ Pro. 

perties a'Uched - Objectio.i to attachmeui dismis,^ 

-Suit under 0.2 R 63 by -bjector partly all W 

- His appeal to High Court however fully decreed — 
Applictlioc for leave to appeal to Supreme Court by 
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decree-holder — Held that though property attached 
is alleged to be worth Rs. 20.000/ requirements of 
S, 110, Civil P. C. or Art. 13 > were not fulfilled be- 
cause the property attached was not the subject- 
matter of the suit or of the appeal. 1060 Andh L T 
43 ; (1960) 1 Andh \V R S2 : AIR 1960 Andt Pra 2S6 
(291,292) (Frs 15, 17. ISU 

Art. 133 (1) (a1 — \’ahiation of proposed appeal 
in a proceeding started before Rent. Control for stan- 
dardization of rent. 

The contractual rent lietween Ihe landlord of a 
premise and his tenant was Us. 350 per month. On 
an application by the tenant his rent was reduced on 
standardization to Rs.*i43 12 0 Thus the difference 
between the two amounts was Us 206-4.0, that being 
the measure of the owner's monthly loss. It the 
annual loss was computed on the basis of monthly 
loss and such loss capitalised on the basis of twenty 
years’ purchase the resultant figure would exceed 
the limit of Ks. 20,000. In an application made by 
the landlord under Art. I'A (1) to the High Court for 
a certificate for the purpo.e of going up to the 
Supreme CoUTt : 

Held, that even if in certain circumstances it might 
in future be possible for tbelandlojd to apply fora 
revision of the rent, which revision might result in 
his favour, yet it would not be right to fake notice of 
uncertainties and refuse to proceed on the basis of 
s-he existing facts and that the proposed appeal 
satisfied the valuation test as given in Art. 133 (1) lal 

(’56) 60 Cal W N 927. ** ' ^ ^ 


Art. 133— N’aluation of the subject-matter in dis- 
pute on appeal (C. P. Code (190S), S. 110.) 

What both the Constitution and Code of Civil 
Procedure contemplate is the value of the subject- 
matter of the dispute or. in other words, the value of 
ihe proposed appeals. There is no such thing as the 
value of an application, nor is the req lirement of 
procedure, if not also of law, is sitisfied by merely 
saying that the valuation exceeds the statutory limit. 
It is always necejsary that in the body of the peti- 
tion the petitioner should say how he reaches the 
valuation which he has put at the top of the p tition 
and the valuation must be always an exact figure and 
not merely tint it is above a certain sum. 57 Cal W N 
*933: AIR 1954 Cal 289 (291) (Pt A) (Pr 10) (DB). 

[Overruled on anather point in AIR 1957 S C 540.) 

Art. 133 (1) — “.Amount o“ value of subject- 

matter iu appeal*’— (C. P. Code (1908), S. 110). 

The expression "amaunt or value of the subject- 
matter in dispute” in Art. 133 (1) does not mean the 
amount or value of the subject-matter of all disputes 
between the parties. The true scope of the expression 
■is indicated by the words “on appeal” which follow, 
and theretore the true test is, what is really in .stake 
in the appeal itself. 

Where the plaintiff is asking for an immediate pay- 
ment of such amount as maybe found due to him 
on an account baing taken and under the decree 
sought to be appealed from such amount is Rupees 
31,443-15 6 and the defcndant’.s case is that he is not 
liable to render accounts atall and therefore he is 
not liable to make anv cash payment to the plaintiif, 
the subject-matter of the dispute in the proposed ap- 
peal is the whole sum of Ks. 31,4-13 1-5,6 and that 
being so, cl. (a) of Art. 133 (1) of the Constitution is 
satisfied. AIR 1953 Cal 509 (512) (Pr 12) (DB). 

’ Art 133 ( 1) — Value of subject-matter in appf?al 
— Value of plaintiff’s share must be considered — 
Civil P. C, S. 110. 

Under Cl. (a) or Cl. (b) of Art. 133 (1) the value of 
^he subject matter of dispute in appeal will be the 


value of the plaintiff's share and not the value of the 
entire joint property in dispute. AIR 1944 P C 65 
and AIR 1952 Raj 11. Rel. on. A I R 1957 Him Pm 
9(10, 11} (PtC)(Pr 13). 


\rt. 133 (1) (a) and (b)— Need to satisfy require* 
ment of clause (b) as alternative to restriction in 
clause (a). 

A certificate can be claimed under anv one or more 
of the three piras (a), (b) and (c) principally or in 
the alternative and it is not necessary to satisfy re- 
quirements of para (b'' as an alternative to the res- 
triction “the amount or value of the subject-matter 
still in dispute on appeal i< and was not less than 
twenty thousand rupees’* in clause (a). AIR 1951 Pat 

l.T.^Ref. to. AIR 1952 Kutch 29 (30, 31){Pt B) 
( Pr / ) . 


.Art. 133 High Court setting aside decree in suit 
valued on Rs. 49.693 — Leave to appeal to Supreme 
(3ourt granted as of right. See Civil Procedure Code. 

S. 109 1963 .MPLJ (Notes) 98. 


.Art. 133 (1) (a) Requirement of — \*alue of sub- 
jcct.mattcr of dispute on appeal need not be more 
than Rs. 20,000 on date of suit. 


Article 133 (l i la) does not require that the value 
of the subjf ct-matter of the dispute on appeal should 
have been more than Rs. 20.000, oa the date of the suit 
in the Court of first instance. The requirements of 
the sub clau.se will be satisfied if tha value of the 
subject-matter of the dispute in the Court of first 
instance was over Rs. 2i).000 and the value of the 
subject matter of the dispute on appeal is more than 
Rs. 20,000. Different words were used in Art. 133 (1) 
(a) of the Constitution to convey the same meaning as 
inS. 110, C P C. AIR 1951 Mad 723 and .VIR 1954 
Cal 289 and .*>9 Cal W X 6S1 and .UK 1960 Andh Pra 
286 (FB\ Disting. 


Per Jagadban, I. : — The paint of time with refe- 
rence to which the value of the subject matter of the 
dispute in the Court offirit instance is to be deter- 
mined, is the commencement of the suit and tbe point 
of time for determination of the value of the subject- 
matter in dispute on appeal is the date of the decree 
or order from whi:h the appeal is made. AIR 1931 
P C 125 and AIR 1941 Pat 255 and AIR 1920 All 202. 
Rel. 01 . (1964) 1 Mad LJ7: ILR (I9e4) 1 Mad 
133 : A I R 1461 Mad 314 (314, 315. 317) (Pt A) 
(Prs 3. 14) (DB). 


Art. 133 alue of subject-matter in dispute— 
Determination — Actual valuation mde in plaint is a 
strong piece of evidence against the plaintiff —Plain- 
tiff precluded from showing that his valuation, 
was erroneous. AIR 1962 Orissa 159 (IGlRPrs 8, 9 
10) (DB). 


Art. 133 — Certificate of fitness to Supreme 
Court —\’aluation of subject-matter in dispute in 
appeal before Supreme Court, 

Held on facts that the amount of costs and interest 
awarded by the trial Court should be taken into 
account for the purose of the valuition of the appeal 
to the Supram? Court. Hence the valuition of the 
subject-matter of the dispute before the Supreme 
Court was over Rs. 20,000 and hence tlie require- 
ment of valuation under Art. 13 >of the Constitution 
was satisfied. A I R 19-H Pat 255 (TB), Rel. on. I ^ 
1961 Pat 100 (100, 101) (Pr 1) (DB). 

— — Art. 133 (1) (a) — Valuation — Siibjeot-matter in 
dispute for appeal to Supreni? Court must be not less 
than Hs. 20.000 —N’alue of subject-matter in dispute 
in Judicial Commissioner’s Court not material. AIR 
1964 Tripura 23 (25) (Pt B) (Pr 5). 
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13. Clause (1) (b) — General. 

(a) Illustrative cases. 

13* Clause (1) (b) — General, 

• Art. 1S3 (1) (a) and (b) Conditions attracting 

application of two sub*clauses* 

To attract the application of Art. ISG (1) (b) it is 
essential that there muit he, besides other conditions, 
a judgment involving directly or indirectly some 
claim or question respecting property of an amount 
or value not less than Rs. 20,000. Thevariation in the 
language used in Cls (a) and of Art. 133 (I) 
pointedly highlights the condifions which attract the 
application of the two clauses. Under Cl (a) what is 
decisive is the amount or value of the subject- 
mitter in the Court of first instance and ‘still 
in dispute* in appeal to the Supreme Court, under 
Cl. (b) it is the amount or value of the property 
respecting which a claim or question is involved in 
the judgment sought to be appealed from. The 
expression ‘property’ is not defined in the C. P. 
Code but having regard to the use of the expression 
‘amount’ it would ajiparently include mone> . But 
the property respecting which the claim or question 
arises must be property in addition to or other than 
the subject-matter of the dispute. If in a proposed 
appeal there is no claim or que.'tion raised respecting 
property other than the subject-matter, Cl. (a twill 
apply; if there is involved in the appeal a claim or 
question respecting property of an amount or value 
not less than Ks. 20,000 in addition to or other than 
the subfect-matter of the dispute Cl. (b^ will apply. 
It cannot be said that a judgment dealing with a 
claim to money alleged to be due from an agent for 
price of property belonging to the principal sold 
by the agent either directly or indirectly involves a 
claim or question respecting property which is sold. 
Chittarmal v. Shah Pannalnl Chandulal, (1905) 1 S C 
W R e92 : AIR 1965 S C 1440 (1441, 1442) (Prs 
5, 6). 

Art. 133 (l)-*Clau<es (aj and (b) are mutually 

exclusive. AIR 1957 All IS (34. 35) (Pr 13) (DB). 

Art. 133 (1) (b)— Applicability— Of the like 

a nuuut or value’ Expression qualifies property’ 
-(Civil P. C. (1908) 5. 110). 

The phrase “of the like amount or value’’ coming 
immediately after the word property 'in Art. 133 (1) 
b) qualifies the said A-ord. if the property to which 
claim or question relalts is worth Us. 20,000 the 
requirements of Ihv sub clause are satisfied. While 
under sub-Cl. (a) it is the “subject, matter of the 
dispute” which should be worth Rs 20,()t0 or more, 
it is the “property” under sub-Cl. (b) Ahich is to be 
of that value. The word property” does not neces- 
sarily mean the “subject-matter of the dispute”. It 
has been interpreted to mean some property which 
may 1)0 other than the subject-matter of the dispute 
which may be affected by the decision in the suit. 

Held on facts, that although the right of tenancy 
which the applicant claims may he worth less than 
Rs. 20.000 he certainly laying claim to po.ssession 
over the building of the cinema house, which was 
worth considerably more than Rs. 20,000. There- 
fore, the case does involve directly a claim in respect 
of property worth Rs. 20,000 and it satisfies the 
requirements, of su”) Cl. (b) of Art. 133 *1) of the 
Constitution. AIR 1023 Bom 23 (l)and AIR 1945 
Bom 113 Rel.ou; AIR 1923 Lab 2Sfl t2). Dissented 
from. 1950 All L J 196 : 1956 All W R (li C) S19 : 
AIR 1956 All 34S (3 I9) (Prs 5. 6, 7) (DB). 

Art. 133 (1) (b)— Involves claim or question 

affecting property of the value ot Ps, 20,000 or 
upwards — Interpretation of. 

:Vol. 1.^ Fn.D. 27. 
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The word property in Art. 133 (1) (b) of the Con- 
.stitution of India has reference to property other than 
the property which is the subject matrer in dispute. 
Therefore, even if the claim for eiec»-ment may be of 
the value which i.s less thar Rs. 20,000 the test laid 
down in Art. 133 { 1) (b) is satisfied, il the property 
from which the tenant is sought to be ejected is of the 
value of Rs. 20,000 or upwards. A f R 1956 All 348 
and AIR 1917 Cal 496, Rel. on. AIR 1963 Cal 13(16) 
(Pt A) (Pr 12 (DB). 

*— Art. 133 (1) cl. (b) — Applicability — Deci.sion not 
affecting claim or oroperty other than claim or pro- 
perty in dispute — Grant of leave. 

In order to come under Cl. (b' it is necessary for 

the petitioner to prove that the decision comprained 

of affects directly or indirecly some claim or question 
respecting property which is not the subject-matter of 
the suit. Unless the decisioa afhc‘s a claim or pro- 
perty other than tlie claim or property in dispute, 
clau.se (b) does not come into operaMon. Otherwise, 
the provisions of cl. (a) of Ar‘. 133 (1) would be 
rendered altogether nugatory. AIR UJiH Mad 9S5 and 
eO Cal W N 255 and AIR 1925 P C 159, Pel. on. MR 
1961 Cal 537 (539) (Pt A) (Pr 4) (DB). 

Art. 133 (1) (h)— Grant of certificate- Valuation 

— \'alue of claim involved and and not value of pro- 
perty is the determining factor. 

The petitioner will be entitled to obtain a ceitificate, 
under clau.se I'bi of Art. 133 (0, if he can show that 
the order of Court involves, directly or indirectly, 
some claim or question, respecting proper b , addi- 
tional to, or o:her than, the actual subject-matter, in 
dispute, and that the value of such claim or question 
is Ks. 20.000 or more. It is the value of the claim or 
(juestioD, involved, in the decree or order, and not 
only the value of the property, which is the determin- 
ing factor, under clause (b). 

Where as a result of the order of the High Court 
the petitioner had to remove the unauthorized 
structures and to ’restore possession of the portion 
encroached upon, to the respondent. 

Held, that the mere fact that the building of the 
petitioner was worth Rs 20,000 could not lead to the 
inference that he. would suiter Hetriment to the extent 
of that amount, by the order of the High Court. As 
the petitioner had failed to prove that the value of 
the claim involved, was Rs. 20,000 or m<.re. he was 
not entitled to get a certificate under clause (b). MR 
1965 Him Pra 23 (24, 25) (Pt B) (Pr 5). 

Art. 133 (1) (b)— Applicability— Right of appeal 

— If dependant on value of property in dispute. 

Before sub-clause (b) of Art 133(1) can come into 
play the judgment, decree or final order must involve 
a claim or quest on respecting property additional to 
the subject-matter in dispute and secondly, the total 

amount or value of the claim or question respecting 

such other property and of the subject-matter m 
dispute must be rot less than Rs. 20 000. Where the 
value of the tenancy rights claimed in the disputed 
property is less than Us. 20.000, the petitioner will 

have no right to file an apptul ta tne Supreme Court 

by virtue of Art 133 (1) (b). although the viliie of t^e 
property in di^pule was more than Us. irO.OOO \ I R 
1956 AH 348, Not foil.; \ lU 1941 Oudh 407 and 
air 1942 Oudh 174 and A I R 1923 Lah 286 (2) and 
AIU 1918 Mad 632 and AIR 1934 Uai c 292 and A IR 
1915 .Mad 985; .\IU 1930 R C 44 Uel. on. AIR 1961 
Him Pra 27 (29, 30) (Pt (Prs 15, 16). 

Art. 133 ( 1 ) (a) and (h). Preamble — Cnnstruc- 

tion Principle of— Certificate under Art. 133 (Il (b) 
when cannot be granted -(Interpretation of Statutes! 
-(C. P. Code (190S), Pie , Ss. 109. 110). 
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The accepted principle of construing statutes is 
that two provisions regulating the same subject 
should be construed to be consistent with each other. 
And if this be true of an ordinary statute, it is equally 
true of such a ruling irstrumeut as the Constitution. 

W hile in Art. 133 (1) (a) the words “the amount or 
value of the subject-matter of the dispute” are used 
in Cl. (b) the words used aie “involves directly or 
indirectly some claim or question respecting property 
of the like amount or value." If the Courts are to 
construe the words “involves directly or indirectly" 
In Art. 133 (I) (b) as authorising appeal in cases 
where the subject-matter of dispute in the Court of 
the 6rst instance is less than Rs. 20.000 the words 
“the amount or value of the subject-matter of the dis- 
pute in the Court of first instance" in Art. 133 (1) (a) 
would become nugatory. 

Such a construction of the Constitution cannot be 
accepted and therefore the proper interpretation of 
the two clauses is that the words “involves directly 
or indirectly" in Art. 133 (1) (b) should not be read 

as including the actual subject-matters in di^Jnctc n 

cases, unless they cannot be valued at all. 

Where it is not urged that there is any other matter 
which cannot be assessed in money or it affects som« 
other property whose valuation is not less than Rs'^ 
20.000, indeed the application for leave did not ask 
for leave on the latter ground, the argument that the 
applicant should be given a certificate under Art. 133 
(1) (b) because of the valuation of the subject-matter 
in appeal is not less than Rs. 20,000 even though the 
valuation may not have been in the Court of the first 
instance, fails. 

Held, however, that the value of the properties at 

the time of the institution of the suit was not less than 

Rs. 20,000 and consequently the applicants were en 

titled to a certificate under Art, 133 (1) (a). Case law 

discussed. ILR (1955) Hyd 478 : AIR 1955 Hyd 209 
(210,211) (Prs 8. 10) (DB). nya 


Art. 133 (1) (b)— Not applicable when suit is for 

money. 

Clause (b) of Art. 133 (1) has no application where 
the suit is for money and the plaintiff seeks in aoD^^al 
precisely the same relief both ^in kind and quantity 
as in the court of first instance. 21 Ind Cas 783 RaI 
on. 1950 M B L J (H C R) 635. ’ 

—Art. 133 (1) (b) -Order of High Court involving 
directly claim respecting property worth Rs, 20,000 
-Case also involving substantial question of law as 
to interpretation of Constitution, particularly of Arf 

19 (1) (b) and Art. 31 (2)-.\pplicanfs right to cLtifi 
cate under Art. 133 (1) (b). See Ibid . Art 132 
AIR 1953 Mad 475 (DB). 

133 (1) (b) "" Under Cl. (b) yalue of subject- 

matter ID Court of first instance is immaterial 

Ibid. Art. 133 (1) (a). I L R (1965) CuT 62? a I R 
19C6 Orissa 89 (DB). / '-ni , A I R 

(mS‘s. UO)!'^ ~ Applicability - (C. P. Code 

Second paragraph of section 110, C. P. Code which 
corresponas to Art. 133 (1) (b) of the Const it uHo^^^s 
meant to apply only to cases involving some claim or 

question to or respecting property other than that in 

respect to which the claim is brought and wh ch 
rnay be taken into account therewith in making up 
the appealable value, or that it may possibly also 
apply to case,s involving claims incapable of a nioi ey 
valuation such as claims to easements and the I,l J 
AIK 1910 Mad 985; AIR 1918 Pat £60. 1 el on ,9yq 
B L J B 369 1 A I B 1953 Pat 377 (378) (it % 4 I 


■Art. 133 (1) (b) — Jurisdiction— Order paued fa 
exercise of civil revisional jurisdiction - ApS^ 
Supreme Couit-Leave-Grant of-Right 

Under Art 133 (1) (b) of the Constitution leave to 

appeal may be granted from a final order of the High 
Court passed in exercise of its revisional jurisdiction 

one profeding particularly when the order is 

one of reversal and the dispute is with respect to 

ir f U J 088; AIR 1938 Pat 465; AIR 1951 Paf 177 
Ref. AIR 1949 P C 239, Rel. on. 30 Pat 1274 .A IB 
1952 Pat 450 (452) (Pt A) (Prs 5. 6) (DB). * 

-—Art. 133 (1) (b) _ Applicability — Suit not for 
hv which would be affected 

® “ RI“'otiK Reid not pre. 
affee, 8 or indirectly 

(CiS R S llo” » -lev- 

of uriei«e° iRe suit was not at all capable 

ancf therefn* Pecuniary point of view 

unnn*u ^ ®’i valuation as the plaintiffs put 
upon It was plainly notional rather than real. The 

s^.i^for plaintiffs valued their 

shn, M ^ purposes atthesum ofRs. 10,000 

should not be allowed to stand in the way of their 

showing tliat the suit directly or indirectly affected 

was of Rs. 20,000 Or Over. It 

was case of this character where the subject matter 

nl ® of money or a specific price 

P perty but was something which was incapable 

wnifi/fk^‘^®r valuation and which 

f®ll outside the ambit of cl. (1) (a). 

thereof was intended pre- 

lu such ca.ses the appli- 

tn showing that the judgment of the 

niofrr. would affect directly or indirectly some 

vaT.,^ } question relating to property of the requisite 

p 4 20,000 or over, he would be entitl- 

nf plo.° leave as a matter of right independently 

® f provided of course where the 

Court is one of affirmance with 

ifiis ,k hiP®"''' High Court further cer- 

tides that the appeal involves some substantial ques- 

58t“ S"*. L W 519 . 1 L R (1950) 0 B% 

(DB)’."^^ ^ (PtB)(Pre) 

—Art. 133 - Civil P. C., S. 110, Para. 2 - "Some 

r • Tn°ln to or respecting property" — See 

Civil P. C. (1908), S. 110. air 1953 Raj 36. 

13 ,u). Illustrative cases. 

i 133 0) (b) — Applicability—^lnvolves direct- 

y or indirecily’ Suit to aave adoption declared— 
buit IS not covered by Art. 133 (1) (b). 

'^Vhere in a suit brought by the plaintiff he seeks a 
aeclaratiou as to hi> adoption by the defendant, there 

to any property (which in this case, 
was of the value of one lakn rupees or any declara- 
tion as to his right to any inheritance. Such a case, 

within the purview of Art. 
Constitution. 1955 A M L J 12 i 
AIR 1956 Ajmer 15 (15) (Pr 5). 

Art. 133 (1) (b) — Claim involved in appeal. 

V^ here certain improvements are stated to have 
been made on the mortgaged property, and indirectly 
a claim to property worth more than tw'enty thousand 
rupees i.s involved in the appeal the petition for leave 
to ary)eal satisfies the requirements of Ait* 133 (1) (b) 

^ 1954 Ajmer;53 (1)(53; 

lx t A; (Pr 2). 

1 Art. 133 (1) (b) — Applicability — Plaintiff claim- 
ing emoluments amounting to Itss than Rs. 20,OQ0. 
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Where the case of the plaintiff was that he was 
compulsorily retired at the age of 55 whereas he was 
entitled to continue in service upto the age of 60 and 
he claimed the emoluments for the period of 5 years 
which in all amounted to Rs. 18,000 the case is not 
covered by Art. 133 (0 (b). I L R (1959) 1 All 767 i 
AIR 1959 All 685 (685, 686) (Ft A) (Pr 3) (DB). 

Art. 133 — Claim for share not invoking partition 
—Question is not one with respect to wbole property 

-(Civil P. C. (1908). S. 110). 

\ claim to a one-fourth share in certain property 
will not become a question respecting the wfiole of 
that property if the establishment of the plaintiff's 
claim does not involve partition. AIR 194-1 P C 65, 
Rel. on. 1955 All W R UIC) 724 : AIR 1956 All 321 
(322) (Pt A) (Pr 2) (DB). 

[Overruled on another point in .MR 1957 S C 540.] 

Art. 133 (1) (b) — Valuation of subject-matter— 

Dismissal of Civil Servant — High Court refusing to 
quash order — Leave to appeal. 

\^■he^e the High Court in the exercise of ils juris- 
diction under Art. 226 refuses to quash an order of 
dismissal of a Civil Servant, leave to appeal to 
Supreme Court against that order cannot be granted 
under Art. 133 (1) (b) because e^eu assuming tliat the 
petitioner ultimately succeeds in his appeal to the 
Supreme Court, that does not vest any right in him to 
claim any amount of the value of Rs. -0,000. A I R 
1960 Andh Pra 194 (195) (Pt A) (Prs 3. 4) (DB). 

Art. 133— \'alue of subject-matter in mortgage- 

•uit — Decree does not involve claim to or question 
respecting security — (C* P. Code (190S). S. IIO). 

The mortgage itself is an immoveable properly or 
an interest in immoveable property, but in a mortgage 
suit the property which is given as security for loan 
Is not the property in dispute, nor is a decision that 
the mortgage property be sold in case of non-pay- 
ment of the mortgage money one involving a claim to 
or a question respecting the security. The only pro- 
perty in dispute in sucli a suit is a loan advanced by 
the mortgagee to the mortgagor and the mere fact 
that if the loan is not repaid in the time fixed by the 
decree the mortgaged property will be .sold does not 
rai.se any question affecting the security. A I R 1949 
Pat 448, Rel. on; 50 Cal W N 255; AIR 1954 Cal 289. 
Disling. Madh BLR 1954 Civil 484 : M B L J 1955 
H C B 213 t AIR 1955 Madh B 66 (68) (Pt A) (Prs 8. 
0) (DB). 

Art. 133 (1) (b)— Applicahilitv— Suit for redemp- 
tion of mortgage— Suit dismissed by lower Court as 
lime-barred — High Court rever.sing the decision — 
Application for leave to appeal to Supreme Court by 
purchaser from mortgagee -Mortgage-amount though 
less than 20 thousand, purchase-price of purchaser 
more than 20 thousand — Leave to appeal would he 
granted. A I R i960 Andh Pra 286 (FB) and A I R 
1967 Orissa 109, Rel. on ; A I R 1949 Pat 448 and 
air 1951 Mad 723, Disting. 1965 Jab L J 766: 
1965 M P L J 787 i AIR 1966 Madh Pra 92 (94. 95) 
(Prs 7, 10) (DB). 

Art. 133 (1) (b)— Reversioner’s suit challenging 

adoption and alienation — Suit decreed hy trial Court 
but dismissed in appeal by High Court —Succession 
depending upon validity of adoption — Suit property 
worth Rs. 68,000 — Reversioner's held, entitled to 
certificate for leave to appeal to Supreme Court. 

The suit properly was an estate of one G of the value 
of Rs. 68.000. He'execiited a will in and by which 
he provided, after creating a series of life estates, 
that the estate should go over to the puthra pouthra 
santbathie^ of his daughter R or her heirs or to her 
husband S and his santhathi. R adopted the second 


defendant. Under the will he was entitled to inherit 
the estate of G as puthra pouthra santhathi of R or 
the santhathi of S, His succeeding to the estate of G 
entirely depended on the factum and validity of 
adoption. In suit by the plaintiffs, reversioners of G 
challenging adoption and alienation, the trial Court 
and the High Court in appeal held that there was a 

factum of adoption, but there was 
opinion in regard to the validity of 
application by the plaintiffs for leave 
Supreme Court : 


difference of 
adoption. In 
to appeal to 


Held, that if the require! perrr,ission was not grau- 
tea to the plaintiffs they would stand to Jose estate 
worth about Ks. 68,000, The application came within 
the provisions of Art. 133 (1) (b) of (he Constitution. 
1‘ urther. if the application was not granted the claim 
or question respecting the property involved in judg- 
ment would become res judicata or have the effect of 
estopping the plaintiffs from claiming the rights or 
agitating the same question in respect of «uch pro- 
perty iu future litigations. I L R 6 Mad 19-^ and A I R 

1952 Kutch 29, ton. 

Hence the plainfilts were entitled to get a certificate 

lor leave to app-al to Supreme Court. i 

Mad 361: AIR 1966 Mad 197 (£00. 201) (Pr 7) (DO) 


Art. 133— Attachment of property by collector 

tor recovery of arrears of income-tax _ Writ neti 
tion to restrain collector from petitioner’s property 

dismissed- Question of petitioner’s title to attach^ 

property not gone into and petitioner left to pursue 
remedy availadde at law — Held order did nol even 

involve directly or indirectly some claim or question 
to that property. (1957) 2 Mad L J 567 : ILR 
Mad 117 : 70 Mad L W 960 , (1958) 34 I T R Tns 
AIK 1958 Mad 151 (153, 154) (Prs e, 8) (DB) 

Art. 133— Applicability of CIs. (b) and (c). 

' A dispute arose between an assessee and the Incomo- 
tax department, not as regards (he amount assessed as 
payable by the assessee but, as to whether the depart 
ment could collect it immediately treating the assKsee 
as a defaulter or, ..iould postpone the collection 
because the assessee was entitled to the benefit of the 
bar unde, the provii.r to S, 45, Income-tax Act The 
assessee clainied there was a restriction by the law 
obtaining in Cey lon under which he was not allowed 
to remit Ins foreign income into the taxable territory 
during the relevant period, and hence the departmem 

had no pirisdiction to treat hin a.s adcran’-er. n,.i Ic 

It was admitted before the High Co.irc that the 
resyictmn imposed by the Ciovernmeut of Csylon was 
not absolute, hut that remittances coi-ld be made if ^ 
proper case was made out for such remittances the 

passed an order allowing an opportunity 
to the assessee to prove to the satisfaction of the Com 
missioner of Income-tax that he made bona fide effons 
to remit the foreip income into the taxable territory 

and that notwithstanding such efforts he was not 
successful, and asked the department to stay its hand 
for a period of two months for that purposh. ° 

Held, (1) that clause (1) (b) had no application to 
the case, as there was no dispute directly or in 

derectly regarding the amount of the tax wLh die 

assessee was bound to pay and that the question wlil 
ther the tax sho-.ld he paid immediately or should it 
postponed to a future date was not one [hat was oaoa 
b'c of valuation. .\ I R 1953 Mad 968. Rel. ot! ^ 

( 2 ) I hat on the facts stated there u;q« nr, c.i * 

(8SoT(p"m 1? ^ ^ 
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i^tV th it morfgaced oroperty will be 

sol^d it loan is not paid within the time fixed by the 
redem jtion decree d aes not raise any cjuestion affect- 
ing the security — Hence Art. I.''.", U) (lA cannot be 
invoked by plaintiff. O’ l Mad L \V 204: (1951) 1 Mad 

LJ2U): AIR 19.il Mad 723 (723,724) (Prs 3, 5) 
(DB ) • 

Art. 133 — Applicability — Subfect. matter of dis- 
pute — Claim respecting propei ty — Certfficfite of 
fitness. 

In execution of a decree the petitioners applied to 
the trial Court for delivery of possession of the leased 
properly after the expirv of the perio d fi.xed in the 
decree The executing Court, without notice to the 
respondent, ordered delivery and this was dulv effec- 
ted on 22nd July 1951. The respondent thereupon 
filed a petition for setting aside the ex parte order 
and, as a consequence to rest ire possession of the 
property along with some movables which were 
represented to have been fixed bv him for better enjoy- 
ment of the leased premises. He also contended in 
that petition that the eiecuting Court had no j-irisdic- 
tion to order delivery of possession of the property 
without the permisffon of Uent Controller, under the 
House Rent Control Order, for the reason that the 
decree actually passed in the original suit partook of 
the nature of eviction of a tenant bv the landlords. 
That petition was dismissed by the trial Court, and 
on appeal by the respondent the High Court upheld 
the contention of :he judgment debtor. It was against 
that order that the petitioners sought a certificate to 
appeal to the Supreme Court. 

Held. (I) that the movables were not the subject- 
matter of dispute under Cl. {O (a) of the Arlicle. 

(2) Under Cl. (l)tb)it is the 'rights and claims' 
whi:h sh luld be worth Hs. 20,000 and not merely the 
property to which the rights and claims relate. ‘The 
case did not fall under Cl. (b) of Art. 132, since 
the claim or question involved was not shown to be 
worth more than Hs 20.000. The cortroversv about 
the lease of the immovable property was finally set at 
rest by an affirniiDg judgment of the High Court in 
regular appeal holding that the judgmer.t-c ebter 
should deliver the property after 1st May, )9.5I. All 
that the judgment-debtor claimed was that the decree 
for eviction could not be enf arced bv a civil Court 
without the express permission of the House Pent 
Controller. The final order sought to be appealed 
from did not involve a dispute relating to the pro- 
perty of the value of Hs. 20,000 cr more. 

(3) It was not a case fit for appeal under Cl. (c) of 
Art. 1 '>3 on the ground that the decision involved a 
substantial point of law touching the interpretation of 
the Constitution itself. No conllict did exist on 22nd 
July 1951 between the C. P. Code and T. P. Act and 
the House Rent Control Order, Section *4 C. P. Code 
gives a local Act, local validity and the .special proce- 
dure therein prescribed validity within its own sphere 
the result being that the special procedure prescribed 
in the House Rent Control Order should ht- followed 
in prelerence to the provision in Ilie C. P. Code. The 
other Act, viz., the Central T. P. Act could not he 
deemed to have been in force in the State in or about 
July, 1951, when the execution proceedings involved 
in the dispute took place. Even otherwise the case 
was not of sufficient private importance to both the 
parties in the sense in whicli it was generally under- 
stood so as to deserve consideration on tliat ground. 
No other case of the nature giving rise to conflict had 
arisen during the short interval between 1st April, 
1951 and iBth August, 1951 of the alleged repug- 
nancy of the local law before it received the assent of 
the President. I L R {1951} Mys 423, Hel. on ; AIR 
Commentary on Constitution of India cited. TLR 

lft54> Mys 504 : AIR 1935 Mys 35 (36, 37. 38) (Pt A) 
(Prs5. 6,7, 8){DB). . . / v a/ 


Art. T33-Dispute relating to beneficiary inte- 
rest in deba tar property — No claim made respectine 
acy other property - Cl (b) does not apply. 

Where the subject-matter in di.-pufe is only the peti- 
tioner s beneficial intere.M in the Debott >r Estate and 
there Ks no claim made respecting any property other 
ban that subject-matter Art. 15Si I) (bHs not attracted. 
Under Art. i33 (l) to the preptrty respectine which 
the claim or question arises must be propeitv in addi- 
lion to or other than the subject-matter of the dispute. 

in a proposed appeal there is no claim or question 
raised rppecting property other than the subject. 

U9G5) Cut 623 : AIR 
1966 Orissa 89 (94, 95) (Ft C) ,Pr 15) (DB). 


Art. 1 ,j 3 (1) (b) — \ aIiiation to be determined 
with refcreuce to property right - landlord and 
tenant— Suit for ejcctn ent— Suit held barred by rent 
control legislation and dismissed bv High Court- 
Leave to appeal to Supreme Court— Valuation. 


The words 'like amount or value’ in Art. J33 (1) (b) 
qualify not merely the woro 'property’ occurring 
immediately before them, but the entire expression 
some claim or que.vti<>n respecting property’ and the 
valuation must be determined with reference to the 
property right of the appellant in respect of which 
prejudice has been caused to him by the judgment 
appealed against. AIR 1949 Pat 44S and A(h 19^0 

Pra28e, Foil.; AIR 1950 
All o48and AIR 1925 Bom 23 (T, Not foil. 


Held, that the detriment to the plaintiff arising out 

of the judgment of the High Court was the depriva- 
tion of his right to actual occupation of the disputed 
house for a period of five years from (he date of 
commencement of Orissa Act 31 of 19.5S. It was open 
to the landlord, during the lifetime of the Act. to take 
steps under the Act for evicting the tenant, and even 
it the total valuation be calculated on the basis of 
the incorne by way of rent for a period of nine years, 
from 1955 to 1963, it would be far below the limit of 
Rs. 20,000 fixed in sub cl. (hi of Art. 133 (1). Leave 
to appeal, therefore, could nr t be granted. AIR 1943 
All 238, \pplied. I L R (1962) Cut 163 : 2S Cut LT 
lo9 I (1962) 4 O j D 297 : AIR 1962 O/issa 154 (155. 
156, 157) (Pt A)(Prs 5. 6, 7. 8. 9) (DB). 


Art. 133 (1) (b) — Applicability andscope — Claim 
regarding reinstateraen* in service — If one respect- 
ing property— (Civil P. C. (1908), S. llO). 

For the purpose of the application of Art. 133 (1) 
(n) the judgment of the High Court mu^t involve 
directly or indirectly some claim or question respect- 
ing property of more than Rs. 20.000 Where the 
claim of the workers before the tribunal was a claim 
for reinstatement i.n service with or without com- 
pensation for the days they were out of employment, 
the claim cannot be said lobe one respecting ‘pro- 
perty’ and Art. 133 (1) (O' is not applicable. 1956 B L 
J R 444 I (19.57) 2 Lab L J 517 ; AIR 1958 Pat 26 
(27) (Pt A) (Pr2) fOB). 

— ^Art. 1.33 (1) (b) — Writ application with respect 
to jagir whose annual incotre exceeded Rs. 20,000— 
Case held fell under Art. 133 (1) (b). 

Where a writ application other than Habeas 
Corpus) challenging the validity of the Rajasthan 
Land Reforms and Resumption of Jagirs Act, 1952, 
was with respect to a jagir, the annual income of 
which was well over Hs. 20,000: 

Held that while there may be doubt as to the 
valuation of the subject-rnatter of the dispute in the 
High Court, for the dispute was about the validity of 
the .Act and it may not be possible to value the sub- 
ject-matter of the dispute in monev, there is no doubt 
tliat the judgment of the High Court involved directly 
or indirectly a question respecting properly of the 
value of Rs. 20 000 and over. In this view of the 
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matter, Art. 133 (1) (b) applied to the case. I L B 
(195>) 5 Bal 321 : 1955 R^i L VV 37 t AIR 1955 Raj 
56 (57) (Ft B){Prs 8.9) (DB). 

—Art. 133 — Suit for partition of joint family house 
— Value of house exceediDg Rs. 20,000 but value of 

E laintiff*s share below that amount— Leave cannot be 
ad either under Cl. (a) or Cl. (b). 1951 R L W 324 : 
1951 B L B (Bai) 11 : I L R (1951) 1 Raj 358 : AIR 
1952 Raj 11 (11. 12) (Prs 3, 4) (DB). 

14. Grant of leave to appeal. 

(a) Clause (c) applies only to "judgment, 
decree, or final order.'* 

(b) Questions must be of great public or 
private importance. 

(i) Questions that are of great public or 
private importance 

(ii) Questions that are not of importance. 

(c) Questions on which there is conflict of 
decisions. 

(d) Leave, if can be granted to both parties, 
(c) Leave with conditions. 

(f) Effect of granting leave to appeal. 

14. Grant of leave to appeal. 

• Art, 133— Application for leave to IlighC’ourt 

— Construction. Ste Supreme C^urt Buies il950), 
O. 13, R. 2. AIR 1964 S C 215. 

• .Arts. 133 (1) (c) and 13 4 (1) (c) — ‘Fit one for 

appeal’* — Certificate ot fitness for appeal — Exercise 
of discretion. 

The Supreme Court has general powers of judicial 
superintendence over all Courts iu India and is the 
ultimate interpreter and guardian of the Constitution. 
It has a duty to see that its provisions are faithfully 
observed and, where necessary, to expound them. In 
the case of clause (c) both of Art. 133 (1) and Art. 134 
(1), the only condition is the discretion of the High 
Court but the discretion is a judicial one and must be 
judicially exercised along the welhestablished lines 
which govern these matters. If it is properly exer- 
cised on well-established and proper lines, then there 
would be no interference except on very strong 
grounds. But if, on the face of the order, i! is apparent 
thattheCourt has misdirected itself and considered 
that its discretion was fettered when it was not, ^or 
that it had none, then the superior Court must either 
remit the case or exercise the discretion ils^lf. Nar 
Singh V. State of Uttar Pradesh, 1954 Mad W N 
741 : (1954) 2 Mad L J 122 : 1954 S C J 570 : 1954 
All VV R 547 : 1954 All L J 438 i 1954 S C A 642 i 
1955 SCR 238 : 1954 Cri L j 1167 : AIR 1954 S C 
457 (459) (Ft B) (Pr 6). 

Art. 133 (1) (c) — Certificate of fitness — (Civil 

P. C. (1908), S. 109). 

The mere fact that the question involved is of 
considerable public importance is not sufficient to 
warrant the granting of a cerlificata under Art. 133 
(1| (c) when there is no substantial (|uestion of law 
involved. AIR 1956 Ajmer 70 (71) (Pt C) (Pr 4). 

Art. 133(1) (c) — House destroyed by fire — 

Ground floor partly rebuilt only some of arches re- 
maining intact utilized in reconstruction — Two entirely 
new floors added — Question whether new construc- 
tion was "mere improvement or structural alteration” 
for fixing standard rent — Both Courts ceciding con- 
struction to be mere improvement arid fixing rent 
accordingly — Recurring loss to applicant, thoiioh 
amount involved small — Certificate granted under 
Art. 133(1) (c). 1953 AMLJ 8 : AIR 1958 Ajmer 
10 (11) (Prs 4. 7). 


Art. 133 (1) (c)— Certificate of fitness—Suit under 
C. 21, R. 65, Civil P. C._Temporary injunction under 
O. 39, R. 1 granted against defendantduring pendency 
of suit — Injunction not unjustified in the circum- 
stances — Leave to appeal (o Supreme Court against 
order granting injunction — Case held not fit one for 
appeal under Art. 133 (l)(c) — Civil P. C, (1908), 
S. 109. AIR 1950 Ajmer 58 (59) (Prs 1. 4). 

Art. 133 (1) — Certificate of fitness — Decision of 

High Court in writ proceeding holding tliat order of 
reversion of petitioner was invalid on basis of a 
Railway Board's circular — Nlere fact that case involves 
interpretation of Railway Circular which affects a 
large number of persons does not entitle petitioner to 
a certificate unless he is further able to show that 
some common principle of law governing such cases 
is involved. I L R (1964) 1 All 397 i AIR 1964 All 
125 (126. 127) (Pt C) (Pr 4) (DB). 

Art. 133 — Amount involved small — (C. P. Code 

(1908) S. 109). 

If the amount involved in the appeal is small it 
would be oppressive if the Court granted leave and 
involved the respondent in the cost of contesting the 
case in the Supreme Court. 4 .Moo fnd App 353 (PC', 
Foil. 19.57 All L J 880 I 1957 All VV R (H CjSSO : 
AIR 1958 All 322 (Pr 3) (DB). 

Art. 133 (1) (c) — '‘Certify” — Meaning of. 

The term certify used in Art. 133 is a strong term. 
The High Court inu^t be convinced of the sub- 
stantiality of the point of the fitness of the case 
before it can certify under .Art. 133. .AIR 1959 .Andh 
Pra 359 (.360) (Pt C) {Pr 2) (DB). 

^Art. 133 (U — Scope — Grant of certificate — 
Discretion of High Court. 

No doubt, sub-clausts ( i) and (b) of clause (1) of 
Art. 133 indicate cases where the party becomes 
entitled to leave to appeal as of right when certain 
facts and conditions are found to exist but the same 
cannot be said of suh-clause (c) for it is a case where 
the grant of certificate depends mainly on the discre- 
tion of tha High Court which is to be exercised judi- 
cially. Unless the Court is satisfied that the case 
involves matters or questions of importance and con- 
siderable difficulty which ought to be finally decided 
by the highest Court of tbe land the High Court 
would withhold its land from granting a certificate. 
The term ‘certificate’ u^ed in the article is a strong 
term requiring the High Court to be satisfied of the 
fitness of the case for an appeal to the highest Court 
of the land. 1959 Andh L T 61. 

— Art. 133 (1) (c)— Grant of leave should be dealt 
with on facts and circumstances of case. 

The queslion of grant of leave to appeal to the 
Supreme Court must be dealt with on the tacts and 
circumstances of each case. It is neither possible nor 
desirable to crystallise the rules relating to the exer- 
cise of the Court’s discretion in the matter under 
Art. 133 (l)(c). A I n 1944 F C 23, Foil. ILR(1955) 

7 Assam 399 : A I R 1956 Assam 1 (2) (Pt B) (Pr 5) 
(DB). 

Art. 133 — Certificate of fitness. See Civil P, C. 

(1908). S. 109. A 1 R 1955 N U C (Assam) 2309 (DB). 

Art. 133 (1) (c) — .Vpplicability — Latter pait of 

Cl. (c) applies only to Cls. (a) and (b) — jurisdiction 
of High Court is very wide — No hard and fast rules 
as to how discretion should be exercised — Certain 
considerations illustrated. AIR 1955 N U C (Bhopal) 
5852. 

Art. 133 — Petition for grant of certificate. 

The scope of a review petition and that of a peti- 
tion for grant of certificate under Art. 133 of the 
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-—Art. 133 — Substantia! queslion of iaw-Exercise 
(1947\ r’? '"dastrial Disputes Act 

erounrf'tb.r*' Appellate Tiibunal on the 
ground that if discretion had bee i vested in it it 

would have exercised it differently. See Industrial 

?9TBon!'3T2lDB)^"’^"^ ^ « 

r.. Dt'iess has uo connection whatever with 

question of substantive question of law’ — \rt 1'^.'^ 

CaTw N 37^^''®-* 

7— .Art. 133 (1) — Applicability — Conditions for 
uivoking Art. 131 (1) — Circumstance that case has 
no bar.^“ before two Courts including High Court, 

In order that .Vrt. 133 (1) may be invoked it is not 

CmfrVo? ' .‘'hoiild be t wo Courts, namely the 

Court ol nrst instance and a Court sitting on appeal 
w^ich would be the High Court. Sub-clauses (.fub) 

and (c) are clearly disjunctive and the words 'and 

where the ludgment, decree or final order appealed 

rom affirms a decision of he Ccur. immediatefy b^ 
low in any ca.se other than a case referred to in sub- 
cl. (c) go to show that where the High Court certifies 

lo U?: ^ one for appeal 

to the Suprmne Court, the other considerations will 

not apply. The High Court is competent to grant a 

certificate under any o' the sub-clauses (a), (b) and (c) 

Hieh^CourT' portion quoted is that where the 

High Court cwtifies under clause (a) or (b) in a 

i'idg"’eiit, decree or final order in 

appeal is of an atfirmative nature, the appeal involves 

some substantial question of law. A case may be fit 

one for appeal to the Supreme Court quite apart 

whether it involve.s a substan- 
^til question of Isw. 67 Cal \V N 74*1 • A f R iQfiQ 

Cal 433 (437, 438) (Pt B) (Pr 15) (DB) 

Art. 133 (1) (c) — For applicability there need 
not Lave been Court of first instance-judgment of 

Court-clrtificat; 

The wliole ohffct of incorporating the paraeraph 
after cl. (c ,n Art. 1,33 (1) is to provicte that it ifonly 

Court immediately 

order nr Q by any jujgment, decree or final 

ora High Court in a civil proceeding, that it 

further certify in 

the^aoDeaM valuation test Uiat 

Uie appeal involves some substantial questions of law. 

tha if abundantly clear 

words 'in any case other 

F^Or 

Art n^MW ® attracting the provisions of 

aDDlicaljlVti^n'/ fl condition precedent to the 
Court nffi^ of that clause that there has to he a 
^ Pu instance in the case of a regular Court 
etore the provisions contained in Art. 133 (1) (c) can 

High''court°^^f^ i-Jgrnent of the 

Bofrd 1.1 r of tie Revenue 

(c) A I R Aw? s K'-anted under Art. 133 (1) 

^ral‘ ~ Principles of 

natural justice — Supersession of Municipal Com 

“ot Municipal Act, without 

!!; Fitness of case for appeal— fMuni 

cipalities-(Civil p. C. (1908). S. 109). 

m JkiL Act, as it stands, while 

g It obligatory for the Government under S. 16 


to give prior notice to a member before removing him 

has not made a similar provision in the case of the 

Committee under S. 238 ol 
the Act. This may be a lacuna in the law, which 

Rut'^h-!^' only by the Legislature. 

R R administer the law as it stands and 

t IS not possible to go beyond the scope of the statute 
by having recourse to notions of principles of natural 

(pfsTs)'^ ^ ^ 

—Arts. 133 and 226 — Remedy by suit-Dismissal 
of application under Art. 220 - Expensiveness of 
remedy— Ground for leave to appeal. 

Where a writ petition under Art. 226 is disposed ol 
summarily on the ground that the matter i ivolved 
can be gone into only in a regular suit after record- 
ing the evidence of the parties, the fact that a regular 
suit would mean considerable expenditure of money 
would not entitle a petition for leave to appeal to 
succeed. AIR 1956 Him Pra 25 (25, 26) (Pt B) (Pr3). 

/T^cVc fitress. See Civil P. C. 

C1S05), S. 109 (c). A I R 1954 Him Pra 81. 

P Art. 133 (1) — “An appeal shall lie to the 
Supreme Courr-(Civil P. C. (1908). S. 109). 

The expression ‘an appeal shall lie to the Supreme 

tb. r P- C- or in Art. 133 of 

IbLf" means in the context of 

‘ more ihan this; that if a person 

has obtained the requisite certificate, he can go to the 

^upreme Court in appeal and the Supreme Court 
Shall have j^unsdiction to entertain the appeal. A 
distinction has to be drawn between ‘’the power 
of appeal to the Supreme Court” and “the autho- 
y of the High Court to grant leave to do so”, 
hat express! Dn has no reference at all to the grant 

r ^ under those provisions, 

rom the tact a person acquires a right of appeal to 

le bupreme Court after having obtained a certificate 

rile su|>.c ause (c) of clause (1) of Art. 133 it cannot 
reasonably be inferred that he is entitled to claim 
at leave to appeal under this sub clause must be 

^ right, A I R 1927 P C 

242, Expl AIR 1952 Punj 103 (FB), Criticised. Udaya- 

IJJr” i’ l o Jibankar Lai, I L R (1952) Madh B 
(FB)* ^ ^ ^ 

- Art, 133 (1) (a) and (b) — Order on Originating 
Summons under O. 13, of the Original Side Fulei of 
Madras High Court construing a deed of trust — 
iMnaiily Appellate ludgment in Letters Patent 
Appeal not one of affirmance - Certificate of fituesi 
tor appeal to Supreme Court can be granted. 

Under O. 13 of the Original Side Rule? of tha 

j a(lra^ High Court an application by Originating 
oummons can be made for construction ot a trust 
aeed without an administration of the trust. Tha 
cletermination in the application is “final” so far as 
the Court is concerned and will be binding on the 
parties, nothing is left for determination in the Origi- 
nating oummons. A decree follows the judgment. The 
judgment will be one coming under Art. 133 of the 
Constitution of India. Where the judgment was taken 
on appeal under Cl. 15 of the Letters Patent wherein 
the judgment was not one of affirmance a certificate 
under Art. 133 (1) (a) and (b) of the Constitution will 

^ (1964) 1 Mad L J 271: 77 

1 *>04 I AIR 1964 Mid 

423 (424) (Prs 3. 4)(DB). 

, (1); Cls. (a), (b) and (c) — Difference 

between Cis. (a) and (b) on the one hand and Cl. (c) 
on the other. 

The difference between Art. 133 (1) (a1 and (b) on 
the one hand and Art. 133 (1) (c) on the other is 
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'Itirly obvious. A certificate under sub-cls. (a) and (b) 
of Art. 133 (1) may be obtained as of risjht if the con- 
ditions specified therein are fulfilled. But the granting 
of a certificate under Cl. (c) would be completely ard 
solely at the discretion of the High Court. 1964 Mad 
W N 38 : ILH (1964) 1 Mad 685 : (1964) 2 Mad L J 
853 I (1964) Mad L J (Cri) 582 i A I R 1964 Mad 166 
<167) (Pt A) (Pr 4) (DB). 

—Art. 133 -Consent order— Leave to appeal. 

Where an order passed on a petition under Art. 226 
was based on admission by the petitioner of the 
necessary facts from which the order followed as an 
inevitable result ; 

Held, that the order was, for all practical purposes 
a consent order and that a certificate for leave to 
appeal could not be granted under Art. 133 against 
the order. 23 Cut L T 245 : I L R (1957) Cut 328 j 
AIR 1958 Orissa 18 (19. 20) (Pt B) (Prs 6. 8) (DB). 

Art. 133 — Ground which should have been pres- 
sed but was not pressed before the High Court from 
whose judguent leiive is sought — No leave can b.^ 
granted on such ground. I R 1955 Pat 447 (t ^ ) 
(Pt B) (Pr 7) (DB). 


—Art. 133 — Scope — Leave to appeal lo Supreme 
Court — Grant of — I-'it case — Issue of writ r dcr 
Art. 226 — Lxercisc of discretion — If exchuled I'roin 
category of fit cases for appeal. 

Although the granting of a writ uruler Art. 226 oi 
the Constitution is a matter of discretion with the 
High (iourt, it does not follow that the matter of ih^' 
exercise of discretion is not a fit case for npp al to 
the Supreme Court under Art. 133. Every discretional 
power is exercised judicially and it cannot be held 
that no leave can be granted for appeal to the 
Supreme Court under .Art 133, where the High Court 
has declined'^to exercise its discretionary power. 
Each case has to be considered on its merits and cases 
involving tire question of the issue of a writ under 
Art. 220 nave been held to be fit ones for appeal to 
Supreme Court. A I R 1952 Pat 463 (465, 4G0) (Pt A) 
^'Pr 5) (DB). 

a Art. 133 (1) (c) — Certificate of fitness for ap- 

peal— Case held not a fit one (or appeal to Supreme 
Court* 

In writ p 3 tition by certain panchas of a Ciram Pan- 
chayat against their removal from otfice untUr S. 102 
(2) of the Punjab Gram Panchayat Act, the single 
Judge found that the orders were made by the Direc- 
tor of Panchayats without issuing any show cause 
notice to those panchas and without any enquiry 
w'orth the name and that those orders were glaringly 
defective. In the Letters Patent Appeal therefrom, 
the Government took up the position that an enquiry 
was actually made by the appropriate authority. The 
Letters Patent Bench upheld the decision of Single 
Bench observing that no such contention was raised 

before the Single Bench. The attention of tlie Bench 
was not drawn to certain endorsements alleged to 
mean that the panchas were called upon to show 
cause. In application for certificate under Art. 133 


’1) (c). 

Held that the fact that the attention of the Bench 
was not drawn to these endorsements did not furnish 
a valid ground for certifying the case to be a fit one 
foraDoeal t:)the Supreme Court. State of PuDjabv. 

S^fe^S^ngh. AIR 1961 Puni 109 (llO) (Prs 6.7) 


(FB). 


—Art 133 Award by Tribunal constituted under 

p Tow'n Improvement Act, 1919 — Decision of 
High Court in appeal against award under b. I . 
Town Improvement (Appeals! Act, IJ^O High Court 

cannot grant certificate under Art. IM to appeal 

fltrainst the decision. 64 Pun L R 3<7 . A I R 1902 
^373 (374. 375) (Pt B) (Pr 6) (DB). 


Art. 133 (1) (e) — Certificate of fitness — Deposit 

of security — High Court*s power to reduce amount 
Or dispepse wdth it — High (5ourt Rules and Orders 
(Piinjabu Vol 5. Chap. S-A. R. 3- Civil P. C. (190S). 
O. 45, R 7 (1) (a) — Supreme Court Rules (1950), 0. 12 
R. l-A. I L R (1961) 2 Punj 412 J 63 Punj L R 455'i 
AIR 1961 Punj 397 (998) (Pr6) (DB). 

Art. 133 (1) (c) — Substantial question of Uw — 

Question of expenses likely lo be incurred by res- 
pondent in defending appeal — Consideration of. 

U’hen a case involves the decision of a substantial 
question of Uw and when that decision is likely to 
affect a large number of persons the High Court would 
not be justified in declining to grant a certificate of 
fitness on the ground only that some expenditure is 
likely to be incurred by the respondent. The venue 
of appeals has now been shifted from London to New 
Delhi and a person who was unable to defend an 
appeal in the Privy Council owing to the enormity of 
expenditure may find little or no ditficulty in defend 
ing it in the- Supreme Court. 61 Pun L R 38 : A I R 
1959 Punj 192 (193) (Pr 3) (DB). 

Art 133— Money value. of matter in dispute very 

small — Lcave should not be granted. 

Where the money value of the subject matter in 
(A ipute IS only about Hs. 60, on that ground alone, it 
can 1)6 said to be not a fit case in which leave to 
appeal should be granted. 4 Moo Ind App 353 (PCy, 
Itel. on 1955 Cri L J 747 : AIR 1955 Vi„ Pra 17 (19) 
(Pt D) (Pr 11). 

14 (a). Clause (c) applies only to ‘‘judgment, 

decree or fioal order.*’ 

m Arts. 133 (1) (c), 132 (1)— 'Civil proceeding’ — 

Proceeding taken for recovery of tax is civil proceed- 
ing — Income-tax proceeding— Writ petition — High 
Court can grant certificate for appeal to Supreme 
Court. 

Proceedings before the High Court on a petition 
under Art. 226, in the matter of recovery of Income- 
tax are 'civil proceedings’ within the meaning of 
Art. 133 (1) (c) and the .High Court has power to 
issue the certificate under Art. 133 (1) (c). The power 
to issue a certificate under Art. 133 may be exercised 
only in respect of a judgment, decree or final order of 
a High Court in a civil proceeding and the order 

C assed by the High Court disposing ol the petition filed 
y the assessee for the issue of a writ under Art. 226 
is a judgment. If rights of the tax payer are infringed 
in a manner not warranted by the statute a proceed- 
ing to obtain relief whether it is from the tribunal 
set up by the taxing statute, or from the civil Court 
would be regarded as a civil proceeding. A civil 
proceeding is one in which a person seeks to enforce 
by appropriate relief the alleged infringement of 
his civil rights against another person or the State, 
and which if the claim is proved would result in the 
declaration, express or implied of the right claimed 
and relief such as payment of debt, damagesi com. 
pensatioii, delivery of specific property, enforcement 
of personal rights, determination of status etc. There 
is under the Constitution a right of appeal to 
the Supreme Couit with special leave from the 
adjudications of all Courts and tribunals (except 
tribunals constituted by or under laws relating 
to Armed Forces). The infringement of civil right 
may be in purported enforcement of a taxing statute. 
Section 66 A (2) of the Income Tax Act 1961 
under which an appeal lies to the Sup'eme Court 
from any judgment delivered on a reference made }' 
under S. 256 of the Act in any case which the Iligb 
Court certifies to be a fit one for appeal to the 
Supreme Court is not an exception to that rule. Where 
a revenue authority seeks to levy tax or threatens 
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conferred bv 

such^ an h 'he primary impact of 

such an act or threat is on the civil rights of the 

beh df T’’®" is claimed in that 

nnln. P'°‘^®®''“*Seven if retief is claimed 

not in a suit but by resort to the extraordinary' juris. 
iedTue Art. 226 ^A’ pro- 

]"*' 'recovery of a tax is not “ot^her 

IS ^ a proceeding 

n \'Vrl the meaning of Art. IS2 

2 SC W '^hagwandas. (1965) 

'if 5) 57 I T R 149 : (1965) 2^1 bT35V”(196 ” 


reterred to High Court under S. 108(1) of San 
rashtra Incnme-tav Ordinance — No certificate for 
leave under Art. 133 can be granted. 

deIisfon'’orthe°TV°l ' r'' 'vere referred for the 

S?,?rlcl I I ^ ’^h Court under S. 108 (1) of the 

cise of itrad Ordinance were intheexer- 

the o oyisions U?"^'^‘'“'ive jurisdiction and 

nie p ovisions of the Constitution in regard to the 

coulT no/ThirT Snprfme Court 

ficate for leavp trt *^*1 ^pply* and no certi- 

Hith n appeal against the /udgment of the 

felts bo'' Cimmf. of I. T v 

(286) (Pt .t)’(Pr 7) ^ 

Cd^uttaTIdlfnV®^'*''"'' order-(Tenancy Laws- 
t^alcutta Thika Tenancy Act (2 of 1949). S. 2S). 

Art 1 'TmTi suh-clause (c) of 

.0 L .ppS?;svu"r.*.7;"6S“;i' 

the tlecree for ejectment was passed before 

jucr 0.^0 lor a rescission of t he decret* jmH 

Amendments which‘iad'ir[h 'l" '''« 

manded the Aase. re- 

orde*r'and"jh‘./f'}f was not a iinal 

could be^gl^aAted 133(l)(c) 

98 (99, 100) (Prs 2, 'el (DB)!^ ^ ‘ 

~ Certificate under clause (c) 

final-‘I inafoVd“r!“m'eaDi'nA bf " hich is not 

f: 109 Civil P C applicability of 

adaptation -(Civil p! C. (1908) Trog)" 

P c"fe lS8o"? =35 of the Civil 

fr'om °aui hA.I '= 'he Privy Council 

lay from';anrLcreTif'^the“H ‘^h^ 

appealable under e^aU°' of ^the“ttf^‘‘'’ 

deserihedbandl 'th^ c^rof ^fe^pp^ed! 

Bv S 594*^ 'ph '*= qualifying word was used. 

ment and ord^r including 'judg: 

or iudgr^'4' fo|rappea\abL^Sr d cfecree 
or judgment or order was not required to be finaf 


The (^ode of 1908 maintained the method oP 
giving a description of the appealable orders in each 

c ause and also the difference between the first two 

ot that Code, an appeal lay from ‘any decree or 

Gnal order’, while under cl. (c). an appeal laTfrom 
fi^p"/thp fi'r®® ?'^u®'’ Provided the High Court certi- 

fied the fitness of the case for appeal. The decree or 
order was not required to be final 

Constitution has adopted a new 

description of appeala‘)le decrees and orders and ^ 

new method of applying it to the three clauses The 

J d^s^ann^aV? ’ 'hat for decrees^ 

orders appealable under all the three clauses a 

common expression, -judgment decree or final ord^rN 

Sin. o? ‘’®®" P'®®®d 'he begin-’ 

distinction govern all the clauses. The 

ri.1 n V marked cl. (c) in this regard under 

In o d ^t ^h ^od 1908 has thus been removed. 

Art J89ni ft. 'he clauses of 

or final nr I ' ® ‘^Bcision must be a ‘judgment, decree 
or final order and not any the less so under (c). 

of Art 19" '^® ®hanges is this clauses (a) and (b) 

Lt tPriiT , ° " ceuiemplate orders which do 

■ bdsmpm 1 tf P^eeeeding. By use of words 

■dem^ oA'fi'i®.®l''®® j’' “e'hiug more than 

or final order has been included. 

tlpcrPt^lfrli expression ‘judgment- 

three clai ^PP*'cable equally to all the 

under cl /nt^- Article, no separate argument 

decree or final If the expression ‘judgment, 

is nrAf fill I o^^der does not cover an order which 
oropppfli^ of not terminatiig the suit or 

cl fci ^^rtificate can now he given under 

sc'finp f.^/ appeal from such an order. Theon]>- 
IpfMcili-f 'Application of cl. (c) which is now 
cases tvfip’ under it, a certificate can be given in 

aoneal decree or final order fit for 

^Th ' ^ valuation requirement is not satisfied. 

Orders was not intei.ded to hr ing in 

the siiif /I orders which do not terminate 

olation nf within the contem- 

plation of that article. Case law referred. 

Art^lSS C>'ivil P. C., does not prevail over 

aDlellafe'^rn^ appellate Court agreed with the lower 
itslindintr r. Vfi questioD of title, but leversed 

in the vipl adverse possession and. 

been i ® i limitation had not 

lower^ionpM^ decided, remanded the case to the 
nronp/ ^1^^* disposal after coming to a 

Courtl question. The orders of the 

direc ed ^p r? *'lffe the High Court 
nliinuff’c c f barred by limitation, the 

as h« / damages 

barred^hv i ■ ^'^^jssible in law. If the suit is 

dismi^^ rT^^^ suit must he 

mpnt vu-ie \ ^^*1 order drawn up on the judg- 

ment was an order of remand : 

Held, thaUhe order was not a final order. 

from 'fw application to the right of appeal 

\rt 13^n f- ^ a matter 

-'rt. i.io applies. 

temDlaledTv*A?i‘®i-l- ‘be jurisdiction con- 

aDDeiH from*' ^ jurisdiction to enleitain 

faXoutsidp ''dAich 

beingappbed. “P”" "’®*® 

Scope of Art. 135 considered. 

llo“ru,1^ adaptation of Ss. 109 and 

tI955) 9 r«l a,,’ l7S“f®‘'- 58 Cal W N ,31 : ILIi 
430 o ^24 (426. 427. 429. 

(DB) *• 2"- 24. 25. 30. 32;. 
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Art. 133 (1) (c)“"Case” in cl. (c) has reference 

to judgment, decree or final order. 

The preamble portion as worded in Art. 133(1) 
is applicable to the word “case" in sub-cl.»(c). Thus 
the word "case" has reference to the judgment, 
decree or final order. It is only such cases as are 
contemplated earlier, either a judgment, deciee or 
final order, that can come within the operation of 
sub.cl (c). ILR fl953) Mad 65 : 193U2 Mad L J 
479 : 64 Mad L W 934 : 1951 Mad W N 811 ; AIR 
1951 Mad 1051 (1054) (Pt B) (Pr 5) (DB). 

[Overruled on another point in AIR 1957 SC 540]. 

14 (b). Questions must be of great public 

Or private importance. 

(i) Questions that are of great public or 
private importance* 

(ii) Questions that are not of importance- 

14 (b). Questions must be of great public 

or private importance. 

Art. 133 (1) (c) — Certificate of fitness — (Civil 

P. C. 1908). S. 109 (c) ). 

Under cl. (c) the appeal depends solely oa the 
discretion of the High Court. The discretion is, 
however, to be exercised on accepted principles of 
justice, equity and good conscience. The certificate 
of fitness under cl. (c) is intended to meet special 
cases. The question involved must be of some gene- 
ral or publio or private importance. At the same 
time, if the question is one of private importance, it 
will not be a fit case under this clause if the points 
of law are not jubstantial. AIR 1957 AH 28 (30. S7) 
(Pt J) (Pr 17) (DB). 

Art. 133 (1) (c) — Grant of leave to appeal — 

Question ot law— Necessity of — Wide discretion of 
High Couit. 

Clause (c) of Art. 133 (1) does not require that 
there must of necessity be questions of liw be! ore 
leave to appeal may be allowed under this clause. 
A question of general impoitance may be one of fact 
and if it can be found to be of general importance it 
will fall within the pmview of cl.(c) of Art. 133 
and afford ample justification for allowing leave. 
Under cl. (c) the discretion of the Court is very wide. 
It is for the Court deciding the case to certify that 
the case is a fit one for appeal. The Constitution has 
designedly not placed any restrictions in express 
terms on the powers of the Court in this regard. 
ILR (1955) 7 Assxm 599 s AIR 1950 Assam 1 (2) 
(Pt A) (Pr 4) (DB). 

Art. 133 (1) (c) — Certificate of fitness — Point 
involved not of great public or private interest — Whe- 
ther the fact that there is substantial question of law is 
sufficient to issue a certificate of fitness. See Civil P. C. 
(1908), S. 109 (cj. AIR 1953 Assam 21. 

Art. 133 (1) (c) — Certificate of fitness for appeal 

— When can be granted — Tests for decision — Con- 
flict of views on question of la w settled by Privy 
Council decision — Certificate cannot be granted, 
though question is of public importance. 

For a case to fall un ler Ait. 133 (1) (c) the follow- 
ing requirements are necessary . The question of law 
involved must be one of great public importance. 
Bv this it is meant that the question must be capable 
of arising frequently in Courts and must iovolve 
many parties in litigation. The second test would be 
that the question involved affects the rights of parties 
substantial!) in the ^ense that apart from mere details 
regarding procedure in trials substantial property 
rights or other personal rights of citizens are 
involved. 

But, merely because the question involved is held 
to be a question of great public importance, a 
litigant is not entitled as of right to a certificate 
under Art. 133 (1) (c) unless he lurthsr satisfies that 


the case is a fit one for appeal to the Supreme (3ouit. 
A litigant is entitled to a certificate if, for example, 
be is able to satisfy that the law on the subject is not 
well settled or that there are differing views of the 
various High Courts which need recorciliation by a 
pronouncemeni by the Supreme Court. 

Where conflict of views on a question has been 
settled by a Privy Council decision, the certificate 
of fitness foi appeal cannot be granted although the 
question involved is of great public importance and 
also affects the rights of parties substantially. 76 
Mtd L W 80 : (1963) 1 Mad L J 209 : AIR 1963 Mad 
222 (224) (Pr 8) (DB). 

— Art. 133 (1) (c) — Scope — Question of genera! 
importance but not of sufficient importance lo res- 
pondent — Leave— Grant of. 

It is in the discretion of the High Court to certify 
under Art. 133 (1) (c) that the case is a fit case for 
appeal. In such cases it is rot improper to consider 
whether the question is equally important to both 
parties. After so considering the High Court may 
refuse to certify the fitness of the point in issue, 
though it appears to be one of general impoitance, 
if it is not of sufficient importance lo the respondents 
to wairant the High Court in putting them to the 
expense of a 1 appeil to the Supreme Court. AIR 
192 ^ Mad 232 (Fb). Foil. 1960 xMad W N 419 : 73* 
Mad L W 343 t A I R 1960 Mad 509 (510) (Prs 3. 4) 
(DB). 

.\rt. 133 (I) (c)— Certificate— Leave to appeal to 

Supreme Court — Grant of— Conditions for. 

To justily the grant of a certificate of fitness for 
appeal to lUe Supreme Court under Art. 133 (1) (c) of 
the Constitution the wording of which is in exactly 
the same terms as S. 109 (c), Civil P. C., the existence 
of a substantial question of law arisir g between the 
parlies which might be sulliciert for purposes of 
S. 110, Civil P. C,, is not enough. The case must be 
one involving questions of public importance or one 
in which there may be important precedents govern- 
ing numerous other cases or in which, while the 
dispute is not expressly "measurable in money, it is of 
great public or private importance, by “private im- 
porlance’’ being meant importance to both parties 
to Ihe litigation and not only to one of them. AIR 
1934 All A 1 R 1921 P C 25; A 1 H 1936 Hang 05- 
AIR 1944 F C 24 (2); AIR 1924 Mid 231; A I R 1947 
Lah 304 (FB); A I R 1950 Mad 215, Rel. on. I L R 
(1951) Mys 423. 

Art. 133 (1) (c)— Certificate of fitness — When to 

be granted -(Civil P. C. (1908). S. 109). 

The pow'er vested on the High Courts under 
Art. 133 (1) (c) of the Constitution should be sparingly 
used to meet particularly hard cases. There may be 
cases where the point in dispute is not measurable in 
money, and yet the decision may have far-reaching 
results. But if there is no such point of great public 
or private importance, no certificate will be granted. 

21 Cut L T 292 : ILR (1955) Cut 25 i A I R 1955 
Orissa 71 (73) (Ft E) (Pr 5) (DB). 

Art. 133(1) (c)— Certificate of fitness — Questions 

of law of wide public and private importance in- 
volved — Leave grained — (Constitution of India, 
Arts. 302 and 303) — Orissa Merged Slatjs (Laws) Act 
(4 of 1950), S. 7 (h)— Tenancy Laws — Orissa Tenants’ 
Protection Act (3 of 1948), 8. 2 (c) and (g). AIR 1953 
N U C lOrissa) 3972 (DB). 

Art. 133 ( 1) (c) — Question merely academic— No 

leave to appeal under Art 133(l)(c can be granted 

63 Pun L R 212 I A I R 1961 Punj 383 (385) (Pt D' 
(Pr 10) (DB). 

— Art. 133 (I) (c) — Certificate of fitness — Ques- 
tion of private importance, meaning of. 

A question of private importance means a question 
of private importance to both parties to the litigation 
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and not only to one of them, flence where the 
question involved is one of private importance to 
one of the parties to the litigation onlv, the case is 
not a fit one for appeal to the Supreme Court. 28 
*nd App 11 (PC) and A I W 1923 Mad 232. Foil 5S 

^ ^ ^ ^ I R 19-=56 

Punj 228 (230) (Pt C) (Pr 7) (DB). 

^Overruled on another point in AIR 1957 S C 540.] 

— Art. 133 (!) (c) — Applicability — Test — Point 
whether S. 25-.A, Income-tax Act contemplates 
physical division— Decision thereon — C«se if fit for 
appeal to Supreme r oiirt-Civil p. C. (1908) S. 109 
—Income-tax Act (1922). S. 25-A. 

The^test to determine whether the case falls within 

Constitution ol fndia is to see 
whether the point involved is of great public or 
private importance and is of such nature that a deci- 
sion thereon might result in a precedent governioe 
numerous cases. 

The point whether before an Income-tax Officer can 
ras.s an order under S. 25 A of the Income-tax Act. 

.here must be a physical division of the joint Hindu 

tamily property, is of such a nature that a decision 
thereon will result in a precedent governing numerous 

r .L the case comes within Art. 133 

a) (c^) of the^nstitution of India and S. 109 (c) of 

Ti Procedure. (1950) 18 I T R lOll i 

ILR (1950) Punj 363 (DB). 

—Art. 133— Income-tax Ac., 3s. OO-A (2), 66. 10 (2) 
(15) Certificate of fitness — Substantial question of 
law not sufficient — Question must be one of great 
public or private importance — Question whether 
ease money paid to Government for land taken on 
lease in connection with lime-business amounted to 

revenue expenditure within 
^•1()(2)(15) — Held certificate should be granted. 
See Income-tax Act (1922), S. aS-A (2). A J R 1964 
naj 277. 

* 133 (1) (c) -Certificate under — Require- 

ments-Civil P. C. (1908), S. 109 (c). 

If a case involves a question of great public or 
private importance, certificate for leave to appeal 
” . ^33 (1) of the Constitution, and S. 109 (c), 

^lyil P, C. can be given, even though the valuation 

(b) of 

Art. 133 (1) of the Constitution of India, and S. 1 10 
01 the Civil P. C,, and the point in dispute is measur- 
a le by money. Ca^'e-iaw discussed. Gulab Rai v. 
Manphool Bai, 1953 Raj L W 129 i I L R (1952) 2 

AIRl953 Rai 42 (44.45) (Pt A) (Pr 13) 


* ^33 (1) fc)— Mere existence of substantial 

question of law-Civil P. C. (1908). S. 109 (c). 

A mere existence of a substantial question of law is 
not sufficient to give the High Court jurisdiction to 
give leave to appeal under S. 109 (c), Civil P. C • the 
question must also be of great public or private 
importance. What is a question of general public or 
private importance would depend on the facts of 
each case. But if the decision of the question is likely 
to torm a precedent and affect numerous cases, that 
may be a reason for holding that the question i*; a 
matter of great public importance. Culab Bii v 
Manpnool Bai, 19.50 Baj L W 129 : I L R (1952) 2 
Raj /o5 : A I R 1953 Raj 42 (45) (PI C) (Pr 18) (FB). 

- Art. 133— Leave by High Court— Special circum- 
stances must be shown to exist - Value of suit small 
-Question involved only one of facts - No question 
oJ any public importance involved— Leave to anneal 
refused. A I R 1955 N U C (Tripura) 4365 

14 (b) (i). Questions that are of great 
public or private importance. 


public importance” -(Elections - Representation .1 
the People Act (1951), Ss. 77 and 123 (6) ) — (Civil 
P. C. (1908), S. 109). 

The questions such as (i) when an appeal to vote in 
favour of a candidate or to refrain from votinn in 
favour of the other can be said to be an appeal made 
on the ground of "religion or community"? (ii) Whft- 

ther Mahatma Gandhi’s photograph can be called a 
national symbol? and (iii) Whether the omission by 
the candidate himself to keep and maintain accounts aa 
provided by S. tl of the Representation of the Peonle 
Act was a corrupt practice, as defined by S. 123 (0) 
ot the Act are questions of general and public impor- 

Art. 133. 1959 AIlLj 
d2i I I L R (19.i9) 2 All 437 i A I R 1959 All 667 

(610.611)(PtC){Prs20.22.23,24)(DB). 

(c) — Question of general importance 

Whether second review application lies to Board 
or Revenue -Imporrance of question. 

The question whether the Board of Revenue has 
power to entertain a second application for review 
raises a question of general importance and is covered 
by Cl. (c) of Art. 133 (1). 1956 All L J 601 i 1956 All 

^ ^ 116(117, 119) 

trr 4) (Ubb 

“OiJ^stion of general importanc# 

^ Zamindari Abolition and 

Land Reforms Act (1 of 1951). 

The question of validity of S. 20. U. P. Zimindart 
Abolition and Land Reforms Act raises question ol 

covered Cl. (1) of Art. 133 
(1) ]9.-,6 All L J 601 : 1956 All W R (HC) 480: All 
1957 All 1 16 ( 1 19) (Pt C) (Pr 4) (DB)' * 

Certificate of fitnes.s - Civil 
P. C. (1908), S. 109 (c) — (Himachal Pradesh) Statei 
Courts Act (1943), S. 34. 

The point raised on benalf of the petitioners in 
the sepnd appeal was that the provisions of the 
Himachal Prade.sh (Courts) Order. 1948. were not 
applicable, and that under the Civil Procedure Code 
neither a second appeal nor a revision was competent. 

1 his contention was however repelled, and it was 

D 1 t governed* Iw the Himachal 

rrauesh (Courts) Order, and that under the provisions 

Ti ^ 1 ^ second appeal was maintainable, 

lleld, that this was a question of public importance 
eTecting the litigants of the State of Himachal Pra- 
desh. That being so, the case should be certified as 
ht tor appeal to the Supreme Court. AIR 1952 Him 
Pra 14 (Hi) (Pt B) (Pr 4). 

- .Art. 133 (1) (c) — Case whether fit for appeal— 
Test indicated — Question whether Kalambandi is 
statute or rules having the force of law — Question 
held of con^i lerable importance — Case held fit for 
appeal — (Civil P. C. (1908), S. 109). A I R 195S 
N U C (Madh B) 2400 (DB). 

Art. 133 — Question of frequent occurrence and 
considerable impor|ance-;-Lpave to appeal to Supreme 
Court granted for authoritative decision of the Ques- 
tion. 

On a reference under S. 66 A (2) of the Income-tai 
Act the High Court held that an order under R. 08 
by the Income-tax Officer cancelling renewal of regis- 
tration was not appealable under S. 30 (1) of the .Act. 
Leave to appeal to the Supreme Court was sought. 

Held, that the question decided was of frequent 
occurrence and of considerable importance and it 
was desirable that there should be an authoritative 

pronouncement on the question. 1963 M P L J 
(Notes) 17.5. 


Art. 13.3 ni Ir> .Af^* ^33 — Reference under Income-tax Act— 

( )( / Questions of general and Decision involving interpretation of S. 10 of Incom#- 
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tax Act Question substantialiy affecting rights of 
parties — Leave to appeal to Supreme Court granted 
—Income-tax Atl (1922), Ss. 10 and 66- A (2). 

Held, that the decision of the High Court raised 
an important question as to the interpretation of S. 10 
(5) (b) of the Income-tax Act and Paragraph 2 with 
Proviso and Explanation of Taxation Laws (Part B 
States) (Removal of Difficulties) Order, 1950. The 
question decided substantialiy affected the rights of 
^e parties. 1962 M P L J (Notes) 283» 


Arts. 133 (1) fc) and 329 (b) — Order of High 

Court declaring election to State Legislature void on 
ground of corrupt practice — Fit case for granting 
leave to appeal to Supreme Court — Order whether 
passed in civil proceeding — Question as to interpre- 
tation of S. 123 (7) (f) — Representation of the Peoj)le 
Act — (Representation of the People Act (1951). 
Ss. 116-Aand 123 (7) (f).) 


Where the High Court in appeal declares the elec- 
tion of the petitioner to the State Legislative Assembly 
void, and the petitioner seeks leave to appeal to the 
Supreme Court to maintain his election on the ground 
that a question as to the true interpretation of S. 123 
(7) (f) of the Representation of the People Act i'' 
involved, it is a fit case for grant of leave under 
Art. 133 (1) (c) of the Constitution. 

Per Das, J. — There is no doubt that the final order 
passed by the High Court declaring the election of 
the petitioner to the State Assembly void is an order 
passed in a civil proceeding of the High Court. 
Accordingly, it satisfies the condiMoii as laid down 
under Art. 133 (U of the Constitution, in this view 
of the law. Art. 329 (b) would not oust the jurisdic- 
tion oi the High Court under Art. 133. Where the 
question of law involved is the true interpretation of 
S. 123 (7) (f) of the Representation of the People Act, 
there is an important question of law involved in the 
case, and the petitioner is entitled to leave to appeal 
to the Supreme Court under Art. 133 (1) (c). 

Per Barman, J.— The petitioner, is proposing to file 
the appeal to the Supreme Court with a view to main- 
tain nis election. This is a distinguishing feature 
which is a complete answer to argil iients on Art. 329 
(b) operating as a bar. A I R 1955 S C 233, Bel. on. 

An election enquiry is of quasi criminal nature, 
inasmuch as its findings on corrupt practices have 
penal effect. 


The fact that the High Court has to follow civil 
proceilure as provided in S. 116-.A does not make the 
proceeding a civil one. I L R (195S) Cut 517 : 17 
E L R 65 1 A I R 1900 Orissa 1 (2, 3. 4. 5, 6) (Prs 1. 
3, 4. 7. 9. 10. 1.5) (DB). 

^rt. 133 ( 1) (c) — Certificate of fitness — Hindu 

widow remarrying according to Kerwa form of 
marriage-Question whether she can be regarded as 
widow after such marriage— Questi an fit for 
leave to appeal, under S. 109(c). See Civil P. C. 
(1908), S. 109 (c). A I R 1965 Punj 32. 

Art. 133 (1) (c)— Order dismissing application for 

wTit of certiorari under Art. 226, Constitution o 
India against Income-tax Officer — Leave to appeal 

granted under S. 109(b) and Civil P. C 

(1908), S, 109 (b) and (c). AIR 19 .jo NUC (Punj) 

6983 (DB). 


14 (h) (ii). Questions that are not of 

importance. 


Art. 133 — Observation of High Court on ques- 

Vion directed to be retried. 

An observation of the High Court on a 
which is directed to be retried cannot be 
raising a question of law of great public or p 

Importancejustifying grant of certifi jateunder . r . 


(1) (c). Jettan and Sons v. State of U. P. 1962 AH 
W R (II C) 122 : (1962) 1 S C J 713 i 1961 Andh L T 
354 : 1961 S C D 327 i (1962) 2 Andh W R (S C) 5:: 
(1961) 3 S C R 754 : I L R (1961) 2 All 7 i 1962 All 
L J 108 : (1962) 2 Mad L J (S C) 5 i A I R 1961 S C 
794 (796) (Prs 7.8). 

Art. 133 (l).CI. (c) — Certificate of fitness —Ques- 
tion of public or private importance — Covenant for 
pre-emption — First transferee taking free of claim 
of pre-emption due to pre-emptor refusing offer of 
property to him— Question whether covenant for pre- 
emption can oe enforced against subsequert trans- 
ferees — Cdse not tit for grant of certificate under 
Cl. (c). 11 Mad LJ58(PC) and AIR 1921 P. C. 25. 
Rel. on. AIR 1901 Cai 537 (539) (Pt B) (Pr 5) (DB). 

Art. 133 (1) (c)— Grant of leave under— Question 

if pleadings amount to admission. 

W’hether the pleidings as drafted amounted to an 
admission or not, cannot be said to be a point of any 
great public or private importance and is not the sort 
of question which would entitle the High Cour*' to 
certify that as a fit case for appeal. It could not also be 
possibly said that the case involved a substantial point 
of law under Art. 133 (1) (c) of the Constitution. AIR 
1951 Cal 409 (4l0) (Ft B) .Pr 9) (DB). 

Art. 133 (1) (c) — Certificate of fitness — [C. P. 

Code (1908), Ss. 109 and 115.] 

High (2ourt in revision holding that petitioner 
failed to show that the lower appellate Court failed 
to exercise jurisdiction vested in it by law — lievision 
dismissed — Basis for opening case on merits before 
High Court not made out— Case on merits not there- 
fore decided by High Court — Application under 
Art. 133 (L) (c)— Qaestion before Supreme Court would 
be whether lower appellate Court failed to exercise 
jurisdiction— This is not a point of great public or 
private importance — Question held did not also in- 
volve substantial queUion of law though the mere 
existence of a substantial question of law would not 
be sufficient to give the High Court jurisdiction to 
grant leave to appeal under Art. 133 (1) (c) on the 
ground of fitness of the case for appeal to the Supreme 
Court — Fitness of the case must be considered with 
regard to the point or points that » -ill arise for deter* 
mination before the Supreme Court, and not with 
regard to the point or points which will not arise there 
but which may arise in the High Court or in the Courts 
below if on a -disagreement with the decision of the 
High Court Ihe Supreme Court were to remand the 
case. AIR 1954 Him Fra 24 (25, 26) (Prs 7, 8). 

.Art. 133— Certificate of fitness — Question as to 

provision of law governing a second appeal. 

The question whether a second appeal is governed 
by one statute or another does not depend upon the 
construction of any of their provisions, but upon the 
value of the subject matter of the suit or the property 
directly involved in the appellate Couit’s decree. 
This again depends on the construction of the judg- 
ment of the appellate Court and that of J. C's Couit 
in the ‘econd appeal, i hese may be questions of 
law, but not of such importance as to justify the 
grant of a certificate that it is a fit case for appeal to 
the Supreme Couit. AIR 1951 Kulch 90 (91) (Pr 4). 

Art. 133 (1) (c)— Certificate of fitness— Question 

only of academic importance — Case not fit for ap- 
peal to Supreme Court. 

A case is not fit for appeal to the Supreme Court if 
the question to be agitated is one which is only aca- 
demic at the particular stage though it may assume 
importance at a subsequent stage. At the stage of 
adjudication of a person as ins(dvent neither the In- 
solvency Court nor the appellate Court is required 
to say what the effect of the adjudication order would 
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be on the annulment proceedings and it is unneces- 
Siry ior toe transferees to take an appeal to the 
Supreme Court from the decision of the Ilizh Court 
in appeal on such a point at that stage. High Court 
will not grant a certiScate of htness under Art. loo 

W Jab L J ] 02 : 1961 M P C 

tm; (Vr ioHDB).^ 976 : A I R 1961 Madh Pra 172 

“—Art. 133 (1) (c) — Certificate of fitness— Question 
It gitted property was separate or joint property is 

/r'-^ M o r? of any public importance — 

4553 air 1955 NUC (Manipur) 

repugnancy between central law 
and local Act -Case also not of sufficient private 

importance to parties — Certificate of fitness not 

Held, it was not a case fit for appeal under Cl. (C) 
ol Art. 13o on the ground that the decision involved 
a suDstantial point of law touching the interpreta- 

on 99 conilict did exist 
on 22-1-1951 (date on which an e.x parte order was 

made in e.vecution directing respondent to deliver the 
property) between the Civil P. C. and T. P. Act and 

Control Order. S. 4, Civil. P. C. gives 
^ “od the special procedure 

therein validity within its own sphere the 

tht lin *t’®cial pro^-edure prescribed in 
the House Rent Control Order shoild be lollowed in 

provision in the C. P. Code. The 
other Act viz., the Central T. P. Act could not be 

fuK”‘iq 5 l *''® "1 or about 

in execution proceedings involved 

was not of suHicient private impor.ance to both the 
parties in the sense in which it was generally under- 

oonsideration on that ground, 
o other case of the nature giving rise to conllict 

and short interval between 1-4-1951 

' ‘t*® alleged repugnancy of the local 

lIRm^ai President. 

(Prs 7[^8 ^)^{Db[ ^ ® ^955 Mys 33 (37) (Pt A) 


14 (c). Questions on which there 
is conflict of decisions. 

•Art. 133 (1) (c) — Question of general fmpoitance.. 

Held, that there being difference of opinion between 
the High Courts as to whether an unregistered par. 
tition deed can be admitted in evidence for a colla- 
teral purpose and the interpretation of the words 
‘collateral purpose' and as to whether in the parti- 
cular circumstances of the case, the putticg in posses- 
sion of the co-sharers of the property allotted to 
each One of them can be considered as a collateral 
I^rpose, the question was of general importance. 

under Art. 133 (1) (c) was granted). AIR 
1954 Ajmer 55 (56) (Prs 3, 4, 5). 

|-Art. 133 (p (c) — Case involving question as to 
jurisdiction .of High (3ourt to issue writ — Point 

L ^ Supreme Court decision and decisions of 
the High Court — \o certificate. ILR (1984) I All 
39* : AIR 1964 All 1^5 (127) (Pt E) (Pr 7) (DB). 

7 ~— Art. 133 (1) (c)_ Applicability— Case involving 
in erpretstion of Fundametnal Rule alfectin? large* 
number of cases — If fit one for appeal. 

Where the case involved the interpretation of 
*ow \ which is equivalent to R. 2046 

I • ! a Indian Railw'av Establishment Code the 
plaintiff contending that he was entitled as of right 
to continue in service upto 60 years and the Union of 
India contending that he was entitled to continue in 

years and thereafter at the option of 
theCovernmeut and there are rulings of the High 

^ Union of India, while a certain 

tlio ^ f *u Uo jrt gives countenance to 

the view of the applicant, and the interpretation of 

racA^- ^ 'cV affect a large number of persons, the 
i7n!L appeal to the Supreme Court 

^^59 <^^39) I All 767 : A I B 

195J AH 6So (686) (Pt B) (Prs 4, G) (DB). 

^ (c) — High Court holding 

c„p other High Court — No ground. 

AsLm Vi. 


, “* Question whether Art. 142 j 

".Vk'-i”;;** ■» ■" 

The question as to whether Art. 142 or Art. 144 « 
the Limitation Act applies, cannot be said to be sue 

an important que.tion of law as to fulfil the test ( 

fitness tor granting leave. (1960) 2 O I D 570 • S 
Cut L T 39.3 : ILR (1961) Cut 128. “ ^ ^ ^ ^ 


—Art. 133(1) (c) -Election Tribunal refusing per- 
mission to amend particulars regarding allegations 
fk practice - High Court on appeal holding 

that Tribunal was justified in refusing to allow ao- 
plicant-appeilant to furnish particulars after expira- 
tion ot period of limitation prescribed for filiniz elec, 
tion petitions. 

Held, that appellant was not entitled to eet leave 
under Art. 133 (1) (c). 63 Pun L R 212 : A I R 1961 
Punj 3S3 (3S4) (Pt B) (Pr 5) (DB). 

Art. 133 — VVagering transaction — Tests — No 
question ot general importance. See Civil P C 

(1908), S. 110. ILR (1961) 11 Raj 735. 


Art. 133 (1) (c) Matter of general public im 
portance— What is. 

W^hetheror not the Miscellaneous Rules made b- 
Uie Rewa Ddirar in 1930 were made under the Riwl 
r orest Act 1927, is not a matter of general pualic o 
private importance. 1955 Cri L 1 747 : A I R IQ.*;' 
Vin Pra 17 (19) (Pt B) (Pr9). 


r 1 ^ (cj-i^iiierence ot opinino on ques- 

lrn^.n°. f between different High Courts - If 
ground for grant of leave. 


le certificate of fitness cannot be issued forquestion- 
ng either findings of fact or of questions of law v/hich 
Ain^io-rPl general or public or private importance. 

1952 Pat SS0 and .V I B 

vvKa m 1 *1 1955 Raj 51 (FB). Rel. on. 

re IS a divergence of opinion between two 
or more High Courts on a question of law and there 
authoritative pronouccement of the highest 
rt of the land on that question, a case involving 

^ being rertified under 

U. (1) (c). AIR 1951 Mad 9e9(FB). Foil. A I R 1961 
Him Pra 2* (30) (Ft B) (Prs 18, 21). 


^1^ (c) — Certificate of fitness for estab- 
lished legal principles. 

W here the various matters that arose for decision 
were questions of fact which were decided in accord- 

fk ^ well-established legal principles, 
he Court is justified in refusing to certify the case as 
ht one for appeal to ihe Supreme Court. A I R 1957 
Him Pra 27 (28. 29) (Prs 8. 9). 

—"“Art. 133 (1) (c) — Decision of High Court based 
purely on construction of statute having due regard 
to agreement between parties — High Court differing 
from vi?ws of another High Court on such interpreta- 
tion ot statute — It is not a fit case for granting certifi- 
cate under Article. A I R 1965 Ker 211 (212; (Pr UF 
(DB). 
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Art. 133 (1) (c)— Fit case for appeal to Supreme 

Court — CoDlict of decisions —Decision affecting 
many trapsactions* 

Where a decision introduces a conflict of decisions 
and is not supported by any de:ided authority and 
it is likely to atfect transactions in many immovable 
properties in the State coocerned, it would be a fit 
•case for appeal to the Supreme Court aod a certificate 
lo that effect can be issued. AIR 1951 Kutch 77 (79) 
(Pr 13). 

Art. 133 (1) (c) — Cenificate of fitness — Diver- 
gent views of various High Courts — Question of 
great private or public importance Questions whe- 
ther income-tax assessment orders are admissible in 
evidence — Fit for grant of certificate under Art. 133 
U) (c). 

The scope of an application for leave to appeal to 
the Supreme Court under Art. 133 ; 1) (c) is limited to 
the question whether a substantial question of law of 
^ireat private or public impoitance arises and whe- 
ther having regard to all the circumstances of the 
case it is a maiter worthy of consideration by the 
Supreme Court to lay down any authoritative prece- 
dent binding on all the Courts. A conflict of Judicial 
decisions on the question of law amoryst the various 
High Courts or an interpretation of Statute affecting 
the rights of a section of the public or a questi n ot 
procedural or substantial law which arisss frequently 
ma> be considered us a good ground for leave ; AlH 
196-1 Mad 166, Hel. on. 

Whether Income-tax Act (1022). S. 54 operates as 
a bar as regards admissibility of assessment orders in 
evidence is a question on which there is a conflict of 
Judicial opinion and is one which is .'till not Hnullv 
decided by the Supreme Court. Hence the (jnc'-tion 
is fit for granting cerlicate under Art. (1) (c). ILR 
(1964) Cut 412 : A I R 1965 Orissa 9 (10, 11) (Frs 6. 
9) (DB). 

• Art. 133 (1) (c)— Certificate of f itness— Diff c- 

rence of opinion on interpretation of S. 5 (2) (a) (v) 
of Bihar Sales Tax Act— Civil P C . 1908, S. 109 — 
Sales Tax— Bihar Sales Tax Act (6 of 1941), Ss. 5 (2) 
(a) (v) and 21 (3). 

Reuben and Das JJ., in the Order of Reference. H 
Art. 133 can be applied to an opinion given by the 
High Court on a reference under S. 21 (3), Bihar Sales 
Tax Act (H of 1944), leave to appeal to the Supremo 
Court under Cl.(l)(c) should be gi.'en when three 
Judges ot the High Co»ut have expres^^ed differing 
views regarding tiie interpretation of S. 5 (2) ^a) (v- ot 
the .-Vet and the amount of Bs. 2,93,15,000 is involved. 
Tobacco .Nfanufacturers l(India Ltd.) v. The State. 
ILR 30 Pat 174 : 2 S T C 73 I A 1 R 1951 Pat 29 (35) 
(Ft E) (Fr 20) (FB). 

Art. 133 (1) (c) — Decision by High Court not 

contrary view— Leave cannot be allowed. 

Where the High Court held that the charges of cor- 
rupt practices under the Representation ot the People 
Act being tjuasi criminal in character, allegations 
relating thereto must be sufficiently clear and precise 
to bring home the charges to the candidates 
and ai.so held that the .ingredients of the particular 
corrupt practice had to be proved by the election 
Petitioner and the burden, at no staire, fell on the 
returned candidate to disprove any of tne ingredients 
thereef : 

Held, that as no contrary view was taken :in any 
'decision on this question no leave could he granted 
under Art. 133 (1) (c) : AIR 1960 ^^adh Pra >62, Bef. 
63 Pun L R 212 : A I R 1961 Funi 3S3 (3S4) (Ft A) 
(Pr 4) (DB). 

• Art. 133 (1) (c)'— Law settled-No leave. 


Even though the point in dispute is measurable in 
terms of moijey, and the valuation is le.s than the 
minimum amount, it is open to the High Court to 
grant a certificate under Art. i3'3(l)(c) il the High 
Court is of the opinion that the que.^tion involved is 
of general public importance. But where even though 
the point is of general puolic imp rtance if the law is 
settled by a decision of the h ghest Court it would not 
he proper to grant a certificate under Art. 133 (1) (c). 
Phoolchand v Badri Prasad. 1953 Raj L W 185: 

I L R (1952/ 2 Raj* 768 : AIR 1953 Raj 51 (52) (Ft B) 
(Prs 3, 4) (FB). ^ 

[Held Overruled on another point by A T R 1954 
S C 3l9 as interpreted in AIR 1969 Faj 135.] 


• ijj (ij (c; — (Question ot great public or 

private importance — Point of res judicata — Civil 
P. C. (1908), S. 109 (c). 

It is not possible to lay down definitely that a mere 
divergence of c j)irion on any point among the various 

High Courts would be surficient to make a question 
one of general importance. That matter would have 
to be decided on the importance of tiie question itself 
and not merely on the Oivergerue oi views of the 

various High Courts about it. But the fact that 
various Hi-jh Courts have differed on a certain ques- 
tion may have an iinp>rtant oearing on arriving at 
the conclusion whether the question is of general 
public or private importance or not. Generally 
speaking, a point ot res Judicata may not he said to 
rat.'e question of /reat i)ublic or private imp .rtance, 
hut ‘ometimes it may raise such questions. '1 he que«^- 
tion wliether the decision of a Court of lower Juris- 
diction would I'o res judicata in the second suit which 

is tria ole only by ;i Court of higher Jurisdiction by 
virtue of arrears of rent having been allowed to 

accumulate is ot general public importance because 

suits for arrears of rent and ejectment are very com- 
mon, and thf decision of the Supreme Cjurt on this 
issue, svhen there is divergence ot opinion among the 
various Hijh Courts, would settle the law as the 
question has so far not been considered either by the 
Privy Council or hv the Supreme Court: Case-law 
discussed. Gulab I3ai v, Mrnphool Bai, ILK (195‘^) o 
Rai 755 » 195.3 Raj L W 129 : A'l H i933 Raj 42 74% 
46) (FI B) (Prs 24. 25. 26; (FB). ^ 


-—Art. 133 (I) (c) — Certificate of fitness— Substan- 
tial (lucstion of law— Court merely applying princi- 
ples contained in Supreme Court decisions. 


1 he petitioner can get leave under Art. 133 (1) (c) 
if the Judicial Commissionci’s Court certifies that 
there is a substantial question of law of general 
importance on which an authoritative pronounnement 
has to be given by the bupreme Court. Where though 
the Cmurt has dealt with various questions of law in 
deciding the case it has only applied the principles 
contained in the Supreme Court decisions the Court 

cannot certify the case to be fit for appeal to the 
Supreme Court. A I R 190*1 Irjpura 23 (25^ (Pt C) 

14 (d). Leave, if can he granted 
to both parties. 


-—Art. 1 sj-L.ross appeal or cross obJection-Right 
of - leave giatited to one of parties Other paTtv 
whetner outoiratically entitled to leave-Pecuniar'v 

valuation not satisfied -Effect— (Civil P r Monci 

Ss. 109, 110. O. 41, R. 22). *-<-*(U0S), 

Neither the provisions of Art. 133 of the ConsH 

tutjon norS. 109 or llO.C.vil P. C., contemplate a' 

righl to file a cross appeal or cross objection and 
there would be no jurisdiction to introduce into these 
provs.onsthisr.ght. Leave will not be granted to a 
party if the provisions as to pecuniary valuation are 
not sa lified, merely because one of the parties to tl e 
appeal was granted leave and a part of the decree n 
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tppeal in the High Court is attacked in the appeal 
before the Supreme Court, if a common question is 
not involved in both the matters. (1957) 1 Audh VV R 
212 i ILR {195 ( ) Andh pra 144 i AIR 1957 Andh Pra 
852 (354) (Prs 10, 12) (DB). 

Art. 133 (1) (c) — Leave granted to one party — 
Leave to other party as matter of course. ILR (1956) 
Hyd 7S2 i AIR 1957 liyd 24 (26) (Pt C) (Pr 11) (DB). 


putting him to the expense of an yppeal to the- 
Supreme Court, permission will be granted for leave 
to appeal to the Supreme Court subject to the condl 
tion that the respondent will get his taxed costs 
incurred in the Supreme Court in any event from the 

.^^23 Mad 232, Rel. on. (1953) 1 Mad 
L W 347 : AIR 1953 Mad 743 (744) 


Art. 133 (1) (c) — One party granted leaver 
Opposite party whether entitled to leave. 

The High Court decided that an order of the Ruler 
of the former Gwalior State levying on the Gwalior 
Sugar Co., a cane cess of one anna per mauiia on all 
sugar cane purchased by the Company was an exe- 
cutive order and not a law under Art. 265 of the 

Constitution and that the order could not justify the 

imposition of the cess on the company after 26th 
January 1950. The State of Madhya Bharat applied 
for leave to appeal and leave was granted. 

Subsequently the Company applied for leave to 
t-ppeal to the Supreme Court on the ground that the 
High Court did not consider the point whether in 
view of its finding that the Durbar order was an exe- 
cutive order, any amount of cess for a period before 

2eth January i950 could at all be collected after 
that date. 


Held, that as the State of Madhya Bharat had been 
granted leave to appeal, the company might also be 
granted leave to appeal to the Supreme Court. A I R 
1954 Mad 876 ; (1955) 2 Mad L J 401- Rel. on. ILR 
(1955) Madh Bha 361 i Madh B LJ 1955 HCR 
1364 : A I R 1955 Madh B 210 (211, 212) (Pt A) 
(Prs 3, 5) (DB). 


—^Art. 133 ( l)“Leave granted to one party— Leave 
to other parties, if can be granted. 

When leave is granted to one party to appeal to the 
Supreme Court against any decree, leave cannot be 
withheld from othtr parties seeking to appeal from 
the same decree although it may be that, had they 
individually applied for leave, their applications 
would have been rightly dismissed for failure to com- 
ply with the requirements of Art. 133 (1) (a) or (h). 
This category of cases would fall within the scope of 
Art. 133 (i) (c) as being made fit cases for appeal to 
the Supreme Court by reason of one party lo the 
appeal having been granted leave. In such a case, it 
is not necessory that the High Court should certify 
that each appeal sought to be filed against the appel- 
late decree involves a separate substantial question 
01 law. 


Where there scope for the contention that there 
Is a common question in controversy, which would be 
applicable to the -ntire case, it will be inequitable to 
grant leave in respect of a portion of the subject- 
matter and refuse it in respect of the remaining part, 
and in such cases nothing would prevent the Court 
from treating the case a* a fit one for appeal to the 
Supreme Court under clause (1) (c) of Art. 133. But 
it cannot be laid down as a general proposition of law 
that in all cases, when leave is granted to one of the 
parties to appeal to the Supreme Court, the other 
parties also are entitled lo leave as a matter of course, 
even though their applications could not be enter- 

tained under Art. 133, clause (1). sub.clauses (a) and 

(b). 1954 Mad W N 508 : 67 Mad L W 541 : I L R 
(1955) Mad 786 i (1955) 2 Mad L J 401 i A I R 1954 
Mad 876 (877, 878) {Vrs 5. 10) (DB). 


14 (e). Leave with conditions. 

Art. 133 (1) — Leave subject to condition. 

Where the point in issue appears to be one of gene- 
ral importance but not of sufficient importance to the 
proposed respondent to warrant the High Court in 


136 — Scope — Powers of Supreme 

Court-Proper certificate granted— Scope of appeaf 

not restricted to certificate. 

Under .Art. 133, the certificate issued by the High 
Court in the manner prescribed therein is a pre-condi- 
tion for the maintainability of an appeal to the* 
Supreme Couit. But the terms of the certificate do 
not circumscribe the scope of the appeal ; that is to 
say, once a proper certificate is granted, the Supreme 
Court has undoubtedly the power, as a Court of 
appeal, to consider the correctness of the decision 

appealed against from every standpoint, whether on 

questions of fact or law. A successful party no doubt 

can question the maintainability of the appeal on the 

ground that the certificate was issued by the High 

Court in contravention of the provisions of Art. 133, 

but once the certificate wa^ good, the provisions of 

Art. 133, did not confine the scope of the appeal to 

the certincate. The Supreme Court can exercise an 

unrestricted power of reviewing the judgment of the 

High Court in the case of a certificate hedged in with 

conditions by resorting to its power under Art. 136 of 

^^sbavamma v. A. Chenchamma. 

2 S C R 933 I A I R 1964 
S C 136 (142) (Pt A) (Prs 8, 9). 

—Art. 133— Leive to appeal-Grant of-Effect. See 
Ibid, Art. 132. AIR 1957 All 505 (DB). 

15. Decree of affirmance. 

(a) \ ariation in extraneous or conse- 
quential matters. 


15. Decree of affirmance. 

* ^ 33 (1) (b) — Judgment of affirmance — 

Proceedings under S. 12 (1) (d), Hindu Marriage Act 
u Civil Court granting decree of annulment to 
□usbftnd — Decre6 set aside oo appeal and case 
remanded for finding on question whether wife was 
pregnant at time of marriage — Finding that she was 
not so pregnant — Finding affirmed by High Court — 
High Court’s judgment is one of affirmance. 

One of the requirements of cl. (11 of Art. 133, i& 
that in a case other than the one referred to in sub- 
cl. (c) the appeal must involve a substantial question 
of law where the judgment appealed from affirms the 
decision of the Court immediately below. Where the 
City Civil Court has granted a decree for annulment 
of marriage lo the husband under S. 12 (1) (d) of the 
Hindu Marriage Act but High Court in appeal dis- 
missed the petition, stuctly speaking the judgment 
of the High Court cannot be regarded as juagment of 
affirmance of the City Civil Court. But where the 
High Court remanded an issue whether the wife was 
pregnant at the time of the marriage and the finding 
of tne City Civil Court on the issue was that she was 
not so pregnant and this finding was affirmed by the 
High Court, the decree of the High Court must sub- 
stantially be regarded as one of affirmance. No doubt* 
technically, the High Court’s decision is not one of 
affirmarce because it has reversed the decree of the 
City Civil Court. But the Court must have regard to 
the substance of the matter, the basis of the original 
decree of the City Civil Qjurt had disappeared after 
it gave a contrary finding to the one rendered by jt 
earlier on the crucial fact concerning the wife* 
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pregnaDcy before her marriage. The High Court 
naviug accepted that findiug there can be no escape 
from flie position that the Supreme Court have a case 
where upon the crucial question of fact, there are 
concurrent Endings. Mahsndra Manilal Nanavati v. 
Sushila iMahendra Nanavati. (1965) S C D 95 : (1965) 
1 S C J 788 : 1965 M P L J 509 i 1965 Mah L ] 365 i 
(1964) 7 SCR 267 : 66 Bom L R 681 i AIR 1965 
6C364 (413) (Pt J) (Pr 238). 


• —Art. 133 (l)“Decree of affirmance- High Court 
varying decree of trial Court in favour of party in- 
tending to prefer appeal to Supreme Court is not 
decree of affirmance— Variance in matter of costs only, 
does not make it decree varying trial Court’s decree 
— But variance in matter ot interest makes appellate 
decree one of variance — .Variance because of conces. 
sion by party or by consent of parties does not make 
appellate decree one of variance. AIR 1952 Mad 771 
(FB), 8 Cal VV N 294 (FB). AIR 1959 Andh Pra 20, 
AIR 1952 All 942 (FB), AIR 1952 Assam 134 (FB). 
AIR 1929- Bom 359, AIR 1949 Bom 164. AIR 1954 Cal 
618, AIR 1959 Mys 112 and AIR 1953 Nag 249, Over- 
ruled. 


If the appellate decree passed by the High Court 
makes a variance in the decision of the trial Court 
the said decree cannot be said to affirm the deCi>ion 
of the trial Court under Art. 133 (1) of the Conslifu- 
tion. AIR 1925 P C 60. Foil. 

The clause ‘appealed from' is merely a descriptive 
clause and it describes the decree as one from v/hich 
the appeal arises. If that be so, in determining the 
character of the decree it would be necessary to take 
the decree as a whole and enquire whether it is a 
decree of affirmance or not. 


If the word ‘decree' in the first part of the relev.ant 
clause means not a part of the decree but the whole 
of the decree, then the word ‘decision’ must likewise 
mean the entire decision of the trial Court. 

Where appellate decree confirms the decree of the 
trial Court but merely makes variation in regard to 
the order as to costs, such variation does not alfect 
the character of the appellate decree which in law is 
a decree of affirmance. But the variation with regard 
to the award of interest before the date of the decree, 
which is a part of the dispute, would affect the 
character of the appellate decree. 

Where the appellate Court makes a variation in the 
decision of the trial Court either because a concession 
has been madein that behalf or the variation has been 
obtained oy parties by consent or a part of thesubject- 
matter covered by the decree has been withdrawn, 
such variation does not affect the character of the 
appellate decree. Variation or affirmance by the 
apoeal Court should be an act of adjudication. ILK 
£5 All 109 (P C). Rel. on; AIR :1952 Mad 771 (FB), 
8Cal W N 294 (FB), AIR 1959 Andh Pra 20, AIR 
1952 All 942 (FB), AIR 1952 Assam 134; AIR 1929 
Bom 359, AIR 1949 Bom 164; AIR 1954 Cal 618 and 
AIR 1959 Mys 112 and AIR 1953 Nag 249. Overruled; 
AIR 1057 Cal 543 Ref.; AIR 1957 Pud| 117 (F B) and 
AIR 1928 Pat 325 (F B), Approved. Tirumalachetti 
Raiaram v. Tirumalachetti Radhakrishnayya Chetty, 
(1962) 2 S C R 452: (1962)1 S C A 68 i (1962) 1 S C J 
R68r (1962) 1 Mad LJdSC) 248 i (1962) I Andh 
W R (S C) 248 : 1961 All L J 841 : AIR 1961 S C 
1795 (1797, 1798, 1799, 1800, 1801) (Pt A) (Prs 4. 5. 
7. 10, 14). 

Art. 133— Decree of affirmance. See Civil P. C. 


(1908), S. 110. AIR 1953 S C 521. 


Art. 133 (D— Order of affirmance. 

An order which does not judicially discuss the 
matter in issue is not to be considered an order ot 
affirmance. It is therefore not necessan' yj® peti- 
tioner to satisfy the Court that any substantial ques- 


tion of law is involved. AIR 1952 Madh B 149 (F BV 
and AIR 1914 P C 66 : 27 M L J 17, Foil. AIR 1955 
Aimer 17 (17) (Pr 4). 

• Art. 133 — Several matters of controversy in 

case — High Court varying decision of trial Court 
with respect to some and affirming it in respect of 
others — Right of appeal.- 

The affirmance or variance of a decision of the 
Court below has to be seen in respect of the subject 
matter of the proposed appeal. The entire subject- 
matter of the proposed appeal should be taken up as 
One whole and as one unit for seeing if there is 
variance or affirmance and not be cutup into parts 
affirming and parts varying. Hence the contention 
that irrespective of the subject-matter of the proposed 
appeal to the Supreme Court, if the judgment of the 
High Court as a whole varied even a part of the deci- 
sion of the Court below an appeal will lie as of right 
even though the appeal was confined to that part of 
the decision of the Court below affirmed is untenable. 
(Per majority of the Full Bench). 

The e.vpression "the decision of the Court below 
in any case” is to be interpreted to mean the whole 
decision of the suit by that Court. The significance of 
the words “in any case" cannot be lost sight of and 
consequently it is the decision in the suit and not of 
any iiiatter in controversy that has to be taken into 
consideration. It is not possible to decide whether- 
the decree of the High Court affirms or varies the 
decision of the Court below without comparing the 
whole decision of the Court below with the decree 
of the High Court as a whole. Fateh Kunwar v. 
Durbijay 8iiigh, 1952 All VV R (H C) 398 i I L R 
(1952) 2 All 605:1962 .Vll L J 457 : AIR 1952 
All 942(951) (Pt B) (Prs 41. 42) (FB). 

[Overruled on another point in AIR 1961 S C 1795.] 

Art. 133(1) — Decree of affirmance — Suit for 

partition of various items — Variation in favour of 
appellant in respect of portion of certain item — 
Effect-iCivil P. C. (1908), S. 110). 

Held, on facts that as item 10 in the suit for parti- 
tion in respect of which there was a variation in 
favour of the appellant was made the subject-matter 
of the proposed appeal, the decree was not one of 
afiirmance within the meaning of Art. 133. AIR 1952 
Mad 771 (Fli), Foil. 

( 2 ) That ilems 1 to 10 being the subject-matter of 
the suit and that items 1, 4 and 10 being the subject- 
matter of the appeal, the value of 'the said .subject- 
matter was more than the prescribed amount. The 
applicant had, therefore, complied with the condi- 
tions laid down in .Art. 133 of the Constitution and 
was, therefore, entitled as of right to appeal to the 
Supreme Court.' AIR 1959 Andh Pra 20 (21) (Prs 3 4) 

.Overruled in AIR 1961 S C 1795.] 

.Art. 133 (1)— Decree of affirmance^Same deci- 
sion by trial Judge and High Court but based on 
different reasonings — Decision of Court below is 
affirmed. 

Although the reasonings given by the trial Judge 
and the Division Bench ofthe High Court are not on 
the same lines, it cannot be said that the judgment 
delivered b> the Division Bench is not a judgment of 
affirmance when the conclusion of both is the same. 
AIR 1961 S C 795, Rel. on. AIR 1964 Cal 335 (3395 
(Pt B) (Pr 10) (DB). ^ ' 

■ Art. 133 (1) — Judgment of affirmance. 

If a person has a particular claim or a case In re- 
gard to one of the matters involved in a suit and he 
.succeeds only in part in the trial Court or fails there 
altogether, but in the Appellate Court he suoceed<i 
entirely, then suah variation of the trial Court's 
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clecr 60 in his favour cannot bo made a ground for 
asserting that the judgnient is not a judgnent of 
atnrmanre. But where the variation in the intending 
appellant’s favour falls short of his total claim as 
regards the parti'^ular matter concerned, the judg- 
ment which he will submit to the superior Court for 

review, including, as it must, that part which has 
varied the trial Court’s decree will not he a judgment 
of affirmance but will be a judgment partlv of affirm- 
ance ind partly of modification. 

The intending appellant’s case before the trial 
Court was that there should be no partition at all and 
necessarily no accounting. The trial Court did not 
accept his ca^e and made an order for accounts in a 
somewhat stringent form. The Appellate Court 
modified the rigour of the order for accounts, but it 
still maintained the order and the resultant position 
was that the inteoding appellant’s case that there 
should not be any accounting at all was not yet fully 
conceded, lie therefore took a ground against even 
Ihe modiied order for accounting. 

Held, that whether a judgment like that in the 
present case is or is not a iudgm?nt of affirmance, is 
a matter at least of doubt and where there is doubt 
the Court would resolve it by deciding in favour of 
the appellant and granting him leave. 58 Cal W \ 
72G ! AIB 1954 Cal 618 (G19, G20) (Prs 9, lOj (DB). 

[Overruled in AIB 1961 S C 1795.] 

Art. 133 (1) (a) — Judgment of affirmance — 

“Judsment, decree of final order appealed I rorr*” 
— Meaning of. 

The expres'ion "judgment, decree or final oider 
appealed trom * used in Art. 13 > of the Constitution 
does refer to the part of the decree or order or judg 
ment which is the subject. matter of the propos^ 
appeal and does not of necessity refer to the decree 
or order in its entirety passed in the case. Thus, a 

judgment is one of iffirmance where the High Court 

on appeal agrees with the view of the trial Court that 
the adoption made by the defendant peMtioner was 
not proved and leave to appeal is sought in respect 
of this matter, though the plaintiff’s suit which was 
dismissed by the trial Court has been decreed bv the 
High Court. I L B (1956) IIvcI 782 : A I R 1957 
H>d 24 (25) (Ft B)(Prs 6, 7) (DB). 

Art 133 (1) (a) — Decree of affirmance— Test for 

determination- (Civil P. C. (1908), S. 110). 

The test laid down for determining as to whether 
the decree of the High Court cotild he regarded as 
one of variance is as to v/hether the High Court has 
differed from the lower Court on a principle. If 
having found an error in the calculation made b\ the 
trial Court or because of the fact that the trial Court 
omitted a particular item the High Court seeks to 
substitute a different figure for each item of work or 
items of work it cannot be regarded as varying the 
decree of the lower Court. Bu* if the plaintilF's claim 
is a money claim which is decreed by the trial Court 
as to a certain part and then on appeal decreed by 
the appellate Court as to a larger part but still not 
fully decreed the appellate Couit's decision would 
not be regarded as a decision of affirmance. I L R 
(1^156) Hyd 577 i AIR 1956 Hyd 145 (145) (Prs 3, 4) 
(DB). 

Art 133 (1) fa) — Leave to appeal under— High 
Court affirming decree of lower Court— iCivi! P C 
(1905), S. 110;. 

If there are two appeals in the High Court from 
one decree of the lower Court, then the decree of the 
High Court in each of the appeals will be separately 
considered and if the proposed appeal to thehupreme 
Court arising out of one of such decrees relates to 
a matter on which that decree has affirmed the deci- 


Sion of the purt below, there will be no lieht 
lisT^Tl 972 Ref question of law. AfR 

Hyi lfyT2'lT(2l?MP^lJ^rD^f^^ 

of afffrmance-(CiviI 

qualify and limitthe 
^cope of the meaning of the expression ‘ judgment, de- 
ludgment, decree or final order” they connote, not 

inl^ *tie High Court 

m Its enlirety but that put which is intended to be 

challenged in the appeal to the Supreme Court. 

this interpretatmn of the expression “judgment, de- 

ot the Couit immediately below” the principle that 
emerces IS that where the de ision is partly main- 
be‘o7i7f7(fi rev.rsed.the decree is deemed to 

animal subject-matter of the 

confined to that part 

145 (147) (PI (P^r sYiDB)? ® 

i^iVfqoS s! nSr affirmance-ICivil 

direction given by the High Court to 
e trial Court was only in the matter of working out 

rrl with the preliminary de- 

tk! ? and did not make any change in 

me rights of a person declared by the preliminary 

decree nor did It set aside or vary any finding of the 
tiial Court on a point whether a particular item of 
property was liable to partition, the variation in the 
manner of working out the details in accordance 
with the preliminary decree cannot he taken as one 
making the judgment of the High Court a judgment 
ot variance for the purposes of Art. 133 (l). 1956 

f ^ ^ L Civil 86 ; ILR 

'(K; (Pr'iS, loRb ' * ‘ 


® "“^Art 133 (1) Decree of affirmance— Rejection 
1 by a Special Bench preferred against the 

deci'ion of a Division Bench— Decision of Court im- 
mediately below— Substantial question of law. 

Where a Special Bench of the High Court of 
iMadhya Pradesh dismissed an apperl preferred 
against Ihe decision of a Division Ber ch of the Court 
On the ground that no such appeal lay, and the ap- 
pellant applied for leave to appeal to the vSupreine 
Court against the order of reivction the points for 
decision were whether the order of dismissal in the 
ca«e was one of affirmance of the decree of Court 

[)elow and whether there was a substantial question 
of law : 

Held .‘ The order of the Special Bench dismi'sing 
an appeal, against the decision of a Division Bench, 
?T- ^ that no appeal lay under S. 25 of the 

f f^sb Court A cannot bean order which affirmed 
the decision of the Division Bench. The expression 
"affirms the decision of the Court immediately below" 
implies that the High Court has judicial!)’ oealt with 
the decision of the Court below and upheld it. On 
the rejection of an incompetent appeal as such, the 
decision of the Couit below is not alfirmed therfiw. 
AIR 1914 P C 66 , Poll ; A I W 1932 All 312; I L H 20 
All 367 and AjR 1933 Lah 690, Disting. 

A question of law involving difTerence of opinion is 
a substantial question of law. The question of law 
in the case was whether a deciee or order passed by 
a Division Bench of the High Court, final and conclu- 
sive under M. B. Higli Court Ordinance, is appeala- 
ble under S. 25 ot the High Court Act. The real 
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<riestion iuvolved was one of construction of S. 2 (0) 
-or the High ^urt*s Act* the scope and purpose of 
whicn is tairly debataole. AIR 1927 P. C. 252, Ref. to. 

(PerKaul.C. J. and Chaturvedi. J.) Further the 
decision sought to be challenged before the Special 
fieuch was not one of the Court "immediately be- 
low . The de:ision of a Division Bench of the High 
<Jourt is the decision of the High Court itself and 
therefore the last portion of Art. 133 1) will not 

applj. Gulibchaad Gambbirmal V. Kudilal Govin- 
daram. Madh B L J 1955 H C H 1271 : AIR 1052 
Madh B 149 (150, 151, 152} (Prs 4, 6, 7. 14j (FB). 
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— Art. 133 (1) — Judgment of affirmance — Sub- 
scatitiaj question of law. 

Where the judgment of the High Court is a judg- 
tnenc of amraunce, the petitioners are not entitled 
as a matter of right to a certificate lor leave to appeal 
unless the High Couit is satisfied also that there is 
involved in the case a substantial question of law. 
1 here is no modification of the judgment of e trial 
^urt by the Hi^h Court where the decree of the 
trial Court IS not in accordance with its judgment 
and the Hmh Court corrects the mistake. AIR 1957 
Pat 3 il) (l rs3. 4, (DB). 


• — 133 (1)— Decree of affirmance — Land Ac- 
quisition case — \'arifttinn n decree by High Court 
in favour of applicant— Effect. 

Where certain principles have to be applied and 
the principles given in the Court of first instance are 
not the principles which are applied by the appellate 
Court and are not the principles which the applicant 
“<^|aimed, the judgment ciunot be called one of 
affirmince. Valuation of the land compulsorily ac- 
quired was made at a particular rate and on certain 
principles. The applicants asked that some other 
principles and some other rate should be applied. 
The High Court did not accept the contention of 
the applicants and found a rate which was between 
the rate granted and that asked for. 

Held that the variation showed that the old rate 
was not applicable, and to that extent the judgment 
could not be treated as oue of affirmance. A 1 R 1925 
P C 00, Bel. on. 1958 M P L j 146 : 1938 M P C 
101 : 1958 Jab L J 105 ; A I R 1958 Madh Pra 235 
<236) (Pr4) (DB). 


4 • » 


m i 


ment or aifirmaiice — Meaning of *ai firtnance/ 

Thejudgmei.t of the High Court will be one of 
alhrmance it it has affirmed the actual decision of the 
Court immediately below even when it has based its 
decision Ou groands dilFerent from those given bv the 
latter Cou-t ILR 25 All 109 .PC), /oil. K^ak 

R I 1 n r ->o^T, L « 344 : 1956 

ms! (Pt1?(Vr 7)*! ^ 325 

s. no - 

The word ‘decision’ in Art. 133 (1) is equivalent to 
the word ‘decree In other words, the word ‘deci- 
sion embraces the final determination of the Court 

on ail toe claims put forward in controversy be- 
tvyeen the parties in a suit or a proceeding fLR 
25 A\[ ]09 (PC). Foil Kanak Sunder v. Ham Lakhan 
1956 fat L R 344 .• 1956 B L J R 523 : 1 L ^ 35 
499 , AIR 1956 Pat 325 (328) (Pt B) (Pr 8) (I B). 




• -Art. 133 — 'Decree of affirmance' — (Civil P. C. 

(1908). S. 110). 

When more subject-matters than one are comprised 
in a suit the applicant is under S. 110. Civil P. C. or 
Art. 133 Constitution of India, entitled to appeal 
against the whole extent of his failure even though 
the variation is in respect of one of those subject- 
oiitters whether that variation is to his advantage 
or to his detriment. Even accepting this liberil view 
there is another factor to be taken into consideration 
which may have the effect of ruling out the appli 
cant’s light to a certificate. Where the proposed 
appeal is directed against defendants 1 anj 2 and 
no: against defendant 3 and the variation in the 
lower Court's decree is in respect of the matter in 
di.spute between the plaintiff-applicant and defen- 
dant 3, %vho however does not figure as a party in the 
proposed appeal at all, then it is against reason and 
principle to allow the applicant to point at some 
one outside the purview ot the proposed app^-al and 
seek leave against others when the decision as be- 
tween the applicant and the latter (i. e., defendants 1 
and 2| has been affirmed by the High Court. There 
is nothii g in the language of Art. 133 of the Consti- 
tution to warrant the apolicant having such a right. 
A I R lb36 Mad 381 Hel. on. 37 Mys L J 97 ; ILR 
<l93fi) Mys 878 : AIR 1959 Mys 112 (IM) (Frs 8, 9) 
(DB). 

[Overruled in AIR 1901 S C 17951. 

“—.Art. 133 (1)— Affirmance— Meaning of. 

^Mien the decree of the High Court affirms the 
decree of the lower Cniirt on some points and 
modifies it in favour of the appellant on other points 
then leave to appeal to Supreme Court from that 
part cf the deciee which affirms the rieciee of the 
lower court cannot be given unless it iiivolvfs a 
sub.stantial question of law. t953 Nag L J 399 t ILH 
(1953) Nag 784 ; AIR 1953 Nag 249 (Pt B) (Prs 6, 7) 
(DB). 

[Overruled in AIR 1901 S C 1795]. 
lVoI.4.] Fij.D. 28. 






W ioo il/— v^lVIl r. L 

pealed from’*— Meaning of. 

The fxpression ‘appealed from’ means tie appeal 
IS pre erred against a deciee or an oider. There 1^110 
appeal Irom an item of a decree or (hat of an order 

f I ' Sunder v Bam 

J-'’’’ ^ ^ 344 ; 1956 B L J B 523 , 

(P^ 8) (FB)*’ ^ ^ 325 (328) (Pt C) 

• Alt. 133(1) — Civil P. C. (1908), S. 1)0 — 
ne-ice of atlirmance - Test to find out whether 
decree is one of affirmance. 

If the word ‘decision’ be equivalent to ‘decree’ and 

appealed from’ conveys the sense that the appeal is 

preterred from the whole of ihe decree or order 
then the test (o find out wheiher the judgment, decree 
or final order ol the High Court is one of affirmance 
or re/ersal IS to see whether it, taken as a whole 
affirms or reverses the decision of the Court imme- 
diately below in regard to the claims in controveisv 
tiiccn as a whole. Kanak Sunder v. Ram Lakh-in 
1956 Pat L R 344 , 19.56 B L J R 523 : I L R 35 Pai 
499), air 1956 Ptt 325 (328, 339) (Pt D) (Prs 8.44) 

• (1) (a) - Civil P. C (1908). S. no - 

Decree of affirmance — Variation by High Court in 
righ^" ~ Grant of leave to appeal as of 

Where there has been a variation of a portion of 
the decree if the Court beliw in favour of the 
proposed appellant, he is entitled as of right to so 
in appejl to the Supreme Court even against tL 
other portion of the decree on which the two Courts 
are in agreement, provided the proposed appeal 
satiihes the requirements of valuatiou ; it is im 
material whether the variation is in favour of or 

q-fl ,‘4 P^-JP^ed appellant. A I R 

iJju rat o5>j Overruled ; A I U 1941 Pat 2flQ (Fr\ 

Appr ; A[R 1952 Vlad 771 (FH)and AgarwaU f in a?r 
1952 All 942 (FB). Dissented from. 
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Per Das C. J. — "I have still some doubt in my 
mind if the test laid down in A I R 1941 Pat 209. is 
quite correct. Speaking personally, I am inclined 
to agree with Rajamannar C. J.. in the principles 
which he laid down in A I R 1952 Mad 771 (774) 
(FB) and for the reasons given by him Even apply- 
ing those principles the petitioner in this case is 

entitled to a certificate. The present case also comes 
within the principles laid down by Agarwala J., 
who laid down four principles at 95L of A I R 1952 
All 942 (FB).* and tne present case comes under 
orinciple (b) laid down by him. Kanak Sunder v. 
jLm Lakhan. 1956 Pat LR 344 » 1956 B L J R 521 : 

I DR 35 Pat 499 t A I R 1956 Pat 325 (329. 338, 340) 
(Pt E) (Prs 11. 39, 4U 42, 47) (FB), 

Aft 133 (1) “ “Affirms the decision” — (Civil 

P. C. (1908). S. 110). 

If the decree of the Court below has been varied, 
no matter to what extent, the decree cannot be one 
of affirmance. Thus where a decree passed by the 
High Court is in favour of several other parsons 

besides the original plaintiffs cf the suit the decree 
oassed in the suit cannot be deeoDed to be a decree of 
affirmance AIR 1950 Mad 124 ; A 1 R 1933 Pat 202 ; 
A I R 1932 .All 05 (SB), Rel on. 1953 B L J R 375 i 
AIR 1653 Pat 380 (382) (Pt B) (Pr 5) (DB). 

Art. 133 (1) — Single Judge of High Court 

varying judgment of lower Court — Judgment of 
Single Judge upheld by Division Bench in L. P. 
Appeal— Final judgment cannot be deemed to be 
that of Single Judge. 

Where a Single Judge of the High Court varies the 
Judgment of the lower court and in Letters Patent 
apical that judgment is upheld by a Division Bench 
and an appeal is proposed to be taken to the Supreme 
Court, the judgment of the Division Bench is a judg- 
ment affirming the judgment of the Court below and 
it cannot be contended that the final judgment must 
be deemed to be that of the Single Judge which is 
one of variance. 6t Puni L R 747 : ILR (l9o9) Punj 
2204 : AIR i960 Punj 32 (32) (Pr 3) (DB). 

0 Art. 133— ‘Decree of affirmance’— (Civil P. C. 

(1908), S. 110). 

If an appeal can lie only against a decision as a 
whole, and not against a part of l he decision, it is 
obvious that the ju 'gment of the High Court would 
be a judgment of affirmance only if it confirms and 
radfies the decision as a whole and not if it con- 
firms and ratifies the decision on certain points and 
modifies in others. Hence if a judgment is partly in 
favour of a party and partly adverse to him and he 
appeals from the portion which is adverse, the judg- 
ment of the appellate Court cannot be regarded as a 
judgment of affirmance if it modifies the decision 
under appeal in favour of the appellant. AIR 1951 
Punj 313. Overruled; 8 Cal W N 294. Diss. Union of 
India v. Kanah^yalal Sharnlal. 59 Puni L R 150 ILR 
(1957) Puni 255 : AIR 1957 Punj 117 (120, 121) 
(Pt A (Prs 8. 11) (FB). 

Art. 133“ Decree of affirmance. See Civil P. C. 

(1908), S. 110. AIR 1955 NUC (Sau) 4076 (DB). 

15 (a). Variation in extraneous or consequential 

matters* 

0 Art. 133— Variance in matter of costs only — 

Decree in question is not one varying trial Court’s 
cecree — But variance in matter of interest makes 

aoDellate deeree one of variance. Rajaram v. Badha- 

krishnayya, 1961 All L J 841 • (1962) 1 S C J 5(8 i 
(1962) 1 S C A 68: (1962) 1 Mad L J (S C) 248 j 
(1962) 1 Andh W R (SC) 248 : (19P2) 2 S C R 452: AIR 
1961 S C 1795 (1799) (Pt A) (Pr 7). 

Art. 133(1) (b)— Decree of variance— (Civil P.C. 

(1908). S. 110). 


A decree of variance must be one where there 
variation in the substantive relief io respect of the 
whole or part of a party’s claim. AIR 1927 Pat 37^ 
and AIR 1928 Pat 190, Rel. on. 

The tri^l Court in a suit for ejectment passed a 
decree in favour of the plaintiff. No express direction^ 
was however, given in the decree about the plaintiff 
being entitled, if the defendant did not remove the 
materials wdthin the time fixed by the Court, to have 
them removed through Court. Further, the decree 
did not specifically mention that the plaintiff was to 
obtain possession over the materials if they were not 
removed by the defendant with'n the time fixed. In 
the judgment it was ordered that the defendant was 
to remove the constructions within six months, but 
as in the judgment there was no direction as to what 
would happen if the defendant failed to comply with 
this direction, the decree passed in pursuance of the 
judgment was also silent about it. 

In the appeal the High Court affirmed in substance- 
the decree but differed from it in two respects. Firstly, 
the ambiguity in the decree of the court below was 
removed Dy inserting in the decree a clause to the 
effeci that if the defendant failed to remove tlie 
materials within the time fixed the plaintiff was to 
have the liberty to have the materials removed 
through the agency of the Court. Secondly, the time 
fixed for Hhe removal of the materials by the trial 
Court was enlarged from six months from the date of 
the trial Court’s decree to one year from the date of 
High Court's decree. 

There was no other variation in the decree as 
passed by the High Court. The dispute in the case 
affected property over the value of Rs. 20,000. 

Held, such a variation might very well be termed 
as incidental or consequential. As regards the second 
variation, namely the mention of the right of the plain- 
tiff to get the materials removed through the agency 
of the Coart if the defendant failed to do the same 
himself, it could not be said to be a variation at all. 
This was in reality the clarification of what was 
implicit in the judgment of the trial Clourt. Therefore, 
no variation in substance was made by the High Court 
and the applicant, could not claim that he was enti- 
tled to appeal to the Su oreme Court as a matter of 

right. AIR 1955 All 680 (682. 683) (Pt A) (Prs 7, 8) 
(DB). 

Art- 133 (1) (c) — Decree of affirmance — Civil 

P. C. (1908). S. 110. 

Costs are not taken into consideration and are treat- 
ed as extraneous to the subject-matter of the suit and 
a variation in the matter of costs does net make the 
decree of the appellate Court a decree of variance. 
AIR 1953 S C 521, Foil. 1956 Madh B L J 588: Madh 
BLR 1956 Civil 86 i TLR (1956) Madh B 192 : AIR 
1956 Madh B 145 (150) (Pt D) (Pr 10) (DB). 


— Arts. 133 and 226 — Civil P. C. (1908), S. llO— 

ecree of affirmance— High Court quashing 
Tribunal in writ appeal-Feference in appeal that 
1 appeals before Tribunal will get revived — Not a 
;crce at variance. 

A reference to Art. 133. Constitution 
ivil P. C. shows that affirmance or variation must oe 
1 relition to the subject matter in dispute in the pro- 
ceding the final order in which is sought to be taken 
1 appeal to the Supreme Court. Any variance w 
Terence to ex'raneous matters or on 

uential on the final order therein will not be suii- 

rent to take the case out of the class of . 

Ermance. The direction's as tp ‘ho disposal oUhe 

ude-s by the Appellate Tribunal on the gnashing are 

xtraneous to the subiect- matter of the writ 

igs and relate to the consequences of the quashing. 
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Henco where the High Court quashes the orders of 
the Tribunal in a writ appeal and there is a rf ference 
ip the judfftnent that all the appeals before the Tri. 
bunal will get revived, such leference will not make 
the decision in the writ appeal one of variance on the 
ground that even the appeals from which no writ 
appeals were filed would get revived. The expression 
of a different view in the appeal as to the consf querces 
flowing from the particular adjudication on the 
merits of the dispute between the partiei in the writ 

petitions cannot make the decision in the appeal one 
of variance with that of the first Court as required 
under Art 133 (1) (c) of the Constitution. 77 Mad 
L W 489 j 1964 Mad VV N 342 i IIJR (1965) 1 Mad 
498 : AIR 1965 Mad 478 (479, 480) (Pn 3, 5) (DB). 

% Art. 133 — Affirmance — Meaning of. 

If the requirements of pecuniary valuation are 
satisfied an appellant is entitled as of right to leave to 
appeal to the Supreme Court if the decree ol the Court 
of tirst instance is modified substantially by the decree 
of the High Court where the matter inreioe^tof 
which it has been modified is a matter in dispute 
before the Supreme Court irrespective of the fact 
whether the modification is in favour of the applicant 
or not although no substantial question of law is 
involved. But if the modification is in respect of a 
matter not comprised in the subject-matter still in 
dispute on appeal to the Supreme Court the applicant 
is not entitled to leave as of right. Subba Hao v. 
Chelamayya, 1952 Mad VV N 664 : 65 Mad L VV 825 : 
(1952) 2 Mad L J 385 : ILB (1953) Mad 1 : AIR 1952 
Mad 771 (774. 776) (Pt A) (Prs 14. 22) (FB). 

[Overruled in AIR 1961 S C 1795.] 

16. “Court immediately below.*’ 

• Art. 133 (1) — ‘ Court immediately below* — 

and 'Court subordinate to High Court* —Distinction 
— Single Judge of High Court is a "Court immedia- 
tely below*’ a Bench hearing Letters Patent appeal 
against his decision — Appeal from decree of affir. 
niance — Certificate that decision involves a substan- 
tial qnestion of law necessary. AIR 1959 All 10, 
Overruled, 

A single Judge of a High Court is a "Court im- 
mediately beloA/" a Bench hearing an appeal against 
his judgment uncer the Letters Patent. Where the 
judgment of such Beech affirms the judgment of the 
single Judge, an appeal under Art. 133 (1) will not be 
competent unless the High Court certifies that the 
decision appealed from involves a substantial question 
of law. A I U 1903 S C 1279. Foil.; 23 fnd App 102 
(P C) Rel. on; 45 Cal VV N 1002, Approved : AIR 1959 
All 10, Overruled. 

The expression "Court immediately below” as used 
in Art. 133 (J) of the Constitution does not mean 
"Court subordinate to High Court”. A "Court sub- 
ordinate to High Court” is subject to the superinten- 
dence of the High Court, whereas a Court immedia- 
tely below is the Court from whose decision the 
appeal has been filed. Durga Prasad v. Banaras Bank, 
Ltd., I L R (1963) 2 All 703 ! (1964) 1 SCH 475: 
(1963) 1 ComLj 245 : (1963) ISCJ 519 i (196,3) 
33 Com Cas 625: AIR 1963 SC 1322 (1323) 
(Prs 3,4). 

9 Art. 133 (1) (a) and (b) — "Court imitcdiately 

below” — Meaning of — Expression does not mean 
“Court subordinate’* — Difference in meaning of 
these expressions — Single judge of High Court is 
Court immediately below Division Bench hearing 
Letters Patent Appeal — Judgment reversed in L. P. 
appeal — Appeal to Supreme Court with certificate 
under Art. 1,33 (1) (a) and (b) is competent. AIR 1944 
Lah458(FB) and AIR 1962 Andh Pra 346. Overruled. 

The words "Court immediately below” occurring 


in Art. 133 (1) of the Constitution of India cannot be 
equated with the words "Court subordinate” used in 
S. 115 of Civil P. C. A Court subordinate to the High 
Court is a Court subject to the superii tendence of the 
High Court, whereas a Court immediately below is 

the Court from whose decision the appeal has been 
filed. 

Clause 10 of the Letters Patent (Lahore) confers an 
unqialified right of appeal to the High Court from 
the judgment of a Single Judge. There is nothing in 
the context to support the plea that the expression 
"Court immediately below” includes a Judge of the 
High Court trying a proceeding in exercise of original 
jurisdiction i. e., sitting as a Court of first instance. 
S. no of Civil P C. IS, in material terms, identicai 
with Art. j33 of the Comtitutlon of India. There is 
nothing in the phraseology used or the context which 
justifie.s the view that the expression "the Court im- 
mediately l)elow” is used in S. nOof Civil P. C, or 
in Art. 133 (I) of the Constitution in two different 
senses, according as the Court is trying a proceeding 
in exercise of its original jurisdiction and in exercise of 
Usapptllate jurisdiction. The expression “Court im- 
rnediately below” in Art. 1 33(1) must, therefore, mean 
rile Court from the decision of which an appeal has 
been filed to the High Court, whether such Court is a 
Single Judge of the High Court, or a Court subject to 
the superintendence ol High Court. Thus, whfre the 
judgment of the High Court delivered in a Letters 
1 atent Appeal filed against the appellate judgment of 
a Single Judge of the same High Court in a suit 
brought under the provisions of che Companies Act, 
involves some claim or question respectirg property 
of the value exceeding twenty thousand rupees and 
the judgment of the Singh Judge is reversed, an 
appeal preferred to the Supreme (Jeurt with certifi- 
cate granted by the High Court undrr Art. J33 (l)(a1 
and lb) is competent. 23 Ind App 102 (P Ci. Rel on • 

A I R 1928 Lah 537 and A J H 1932 Lah 121 (2)* and 

fomVf ^ Observation in AIR 

1910 Lai 9/3 held obiter ; A I R 1944 Lah 458 (FBI 

and AIR 1962 Pra 346, Overruled. Ladli Par! 

.shad Jaiswal V. Karnal Distillery Co., Ltd. Kama! 

1963 Comp CLs R 48 r (1964) 2 S C J 12 , (1964) 1 

^ C R 2/0 : 0933) 2 Andh L T 228 : (1963) 33 rom 

(1285Voi&'(P?A"; 


Art. 133 (1) — Scope. 

Under Art. 133 (1) a cerlificate that the appeal in 
volves a substantial question of law is only necessa^ 
when the judgment, decree or final order appealed 

t Court immXrely 

if judgment, decree or fir al order 

of the High Court, and the conclusion would appear 

0 be irresistible that the phrase "the Court immedia 
tely b^ow must refer to a Court which is below the 
High Court. No real distinction can be drawn between 

a Judge sitting singly in the exercise of original juris- 

diction and in the exercise of appellate jurisdictroT- 

in either case he is exeicising a function which H 
directed to be performed by the Hiizh Coiirr ii I. 

logically untenable to hold that the Ilig^ ciuJl is 

not one Court and, if that be so then 'the Court im- 

mediately below within the meaning of Cl. (]i of 

a'i R^IQl'e Cal^qA^ri' the High cLrt[ 

uiHp’rs s ^ 'o 

[Overruled in AIR 1903 S C 1322]. 

— Art 133 (D-Last paragraph -Applicability. 

p™g,.pb .1 133 (S 
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paragraph only applies where the judgment, decree 
or final order appealed iroin atiirms the decision ot 
the court immediatly below the High Court. The 
paragraph would not apply where the High Court 
does rot affirm the decision of the court below it nor 
would it apply lo a case where the question of affirm, 
ing or not affirming the decision does not arise at all. 
ILR(IM5S)l All .‘318 I AIR 1958 AI!62Li (625) 
(PtEKPrll (DB). 

Art. 1:33 (H — 'Court immediately below’— Single 

Judge ot High Court sittir g in appeal — Not a Court 
immediately below Letters Patent Appeal Bench of 
same High Court — Order of adjudication as insolvent 
by District Judge — Reversal by sit gle Judge - Letters 
Patent Appeal Bench restoring order of District Judge 
— Judgmt nt one of atfirmanceof the court immediately 
below it viz. of the District Judge -V’iew of the District 
Judge about the Petitioner having committed an act 
of insol veiicy within the meaning of S 6 (e), Prov. 
Insol. Act — No substantial question of law involved. 
Provincial Insolvency Act (1920i, S. 6 (c) — Letters 
Patent { Andhra), Cl. (15) — Civil P C (1908). S, 110, 
A I K 1916 Cal 973 ; AIR 1944 Lah 458 (Majority 
view), A I R 1959 A 1 10, Foil. A I R 1959 Mad 391, 
ILR23(l89«)Cal 918 IP C). AIR 1961 S C 181. 
Dist.; A I R 1956 Nag 270 — Dissented from. I L R 
(1962) Andh Pra 1044 i (1962) 1 Andh W R 46 r 
(1962) 1 Andh L T 2l3 : AIR 1962 Andh Pra 346 
(349. 350) (Prs 2-2, 25,26). 

[Overruled in A I R 1903 S C 1279]. 

Art 133 (1) (a) — “Court’’, meaning of — Rent 

Controller is not Court. 

The word ‘Court* in Art. 133 (1) (a) does not cover 
any body or tribunal whioh is not a Court within the 
meaning of the Cods ot Civil Procedure or the civil 
Courts Act and, therefore, it does not cover the Rent 
Controller functioning under the West Bengal Premi- 
ses Rent Control Act. AIR 1949 Mad 741, Rel. on. 
(’56) 60 Cal W N 927. 

• —Art. 133 — Decision of Division Bench — Appeal 
against — Dismissal by Special Bench, hearing 
appeal. 

Where a Special Bench of the High Court of 
Madhya Pradesh dismissed an appeal preferred 
against the deci^ion of a division bench of the C^ourt 
on the ground that to such appeal lay and the appel- 
lant applied for leave to appeal to the Supreme Court 
against the order of rejection. 

Held, that the cecision sought to be challenged 
before the Special Bench was not one of the court 
“immediately below”. The decision of a Division 
Bench of the High Court is the decision of the High 
Court itself and therefore the last portion of 
Art. 133 (1) will not apply (Per Kaul C. J. and 
Chaturvedi J ) Gulabchand v. Kudilal, Madh B L J 
1955 H C R 1271 : A I R 1952 Madh B 149 (152) 
(Pr 14) (FB). 

Art. 133 (1) — “Court immediately below” — 

Decision of Single Judge of High Court — Letters 
Patent Appeal— Civil P. C. (1908), S, 110. 

Where a decision of a Single Judge of a High (2ourt 
is a decision on an original petition and the Letters 
Patent appeal is filed against it, the Single Bench is 
the ‘ Court immediately below” the larger Bench. 
A I R 1956 Nag 276, Foil.; A I R 1916 Car953 ; AIR 
1959 All 10 ; AIR 1959 Mad 391 ; AIR 1944 Lah 
458. Not foil. 1962 Jab L J 253 i 1961 M P L J 982. 

Art. 133 (1) — 'Court immEdiately below’— Refers 

to Court which is subordinate to Hieh Court— Deci- 
sioD of subordinate Judge reversed in appeal by a 
single Judge of High Court but restored by a Divi- 
sion Bench on Letters Pateiit .Appeal — Judgment is 
one of affirmance. 


The expression 'Court immediately below* in 
Art. lo3 (1) as well as in S. 110, Civil P. C., refers to a 
Court w'hich is subordinate to the High Court. The 
decision of a single Judge of a High Court on the 
appellate side which is reversed by a Division Bench 
of the same Court under the Letters Patent is not a 
decision of the ‘Ccuit immediately below* within the 
meaning of Art. 133 (1) of the Constitution of India. 
Hence, if the judgment of the Division Bench in 
Letter.*? Patent Appeal has restored the judgmeot of 
the subordinate Judge reversing that of the single 
Judge the judgment is one of affirmance within the 
meaning of Art. 133(1) of the Constitution. AIR 
1916 Cal 973 and A I R 1959 All 10, Rel. on ; AIR 
19o6 Nag 276, Diss. from. 75 Mad L W 480 t A 1 R 
1962 Mad 490 (491, 492) (Prs 3. 4) (DB). 

~”Art. 133 (1) — Scope — “Court immediately 
beIow”-Meaniag of-High Court on Original Side 
presided over bv sinele Judge — If ‘Court below’ 
High Court on ‘Appellate Side’ — “Substantial ques- 
tion of -aw”— Question of law well settled — Ground 
of appeal raising such -Leave to appeal -Interpreta- 
tion of Statutes Meaning of words — ‘'Harmonious 
construction”. 

For the purpo5es of Art. 133 (1). the High C^ourt on 
fh® Side, presided over bv a single Judge, is 

the Court immediately below the High Court on the 
Appellate Side. I L K 23 Cal 918 (PC); (1941) 45 Cal 
W N 100 2. Rel. on. This does not, however, entail 
Hie consequence that the High Court in the Original 
Side is a Court subordinate to the High Court on the 

Side or that the Orders passed by the 
High Court on the Original Side are liable to be 
revised or otherwise interfered with in the exercise 
L **^'**•''*0*^31 or supervisory jurisdiction of the 
High Court under Art. 227 ot the Constitution or 
S- 115, Civil P. C. AIR 1953 S C 7 and A I R 1957 
Mad 582, Followed. 

Obiter : — The High Court when pre.sided over by a 
single Judge and e.xercising its appellate jurisdiction 
is not a Court immediately below the Division Bench 
of the High Court to which an appeal maybe pre- 
ferred from the appellate judgment of the single 
Judge. A I R 1959 All 10 and A I R 1956 Nag 276, 
Diss. from.; A I R 1916 Cal 975 and A I R 1944 Lah 
458, Followed. 

W'hen both the Courts below have found that a 
compromise entered into by a Hindu father was a 
bona fide compromise of disputed claims and was 
binding on his son and that he was precluded from 
raising an issue which was left undecided by agree- 
ment of parties who compromised the suit, it must 
be held that there is no substantial question of law 
within the meaning of Art. 133 (1) of the Constitution. 
1959 Mad W N 369 i 72 Mad L W 354 : (1959) 2 
MadLj 3 OO 1 ILR (1959) Mad 762 : A I R 1959 
Mad 391 (392, 393) (Pt A) (Prs 4, 6, 9) (DB). 

Alt. 133— Scope-“Immediately below” — Deci- 
sion of single Judge of High Court whether that of a 
Court ‘immediately below”. See Civil P. C. (I908), 
S. 110. A I R 1956 Nag 276 (DB). 

17. Substantial question of law. 

(a) Findings based on settled law. 

(b) Qucition of law involving difference of 

opinion. 

(c) Questions of fact. 

(d) Procedural matters. 

(e) Incorrect application of law. 

(f) Construction of documents. 

(g) .Admissibility of documents in evidence* 

(h) Other cases. 
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17- Substantial question of law. 

a (1908h sTlS**"*"' 

Where a petition is under Cl. (1) (c) of Art. 133, it 
IS necessary for the petitioner to show that the appeal 
involves some substantial question of law. Where the 
question is of great public importance, but there is no 
divergence of views among High Courts, it cannot be 
neld that a substantial question of Jaw is involved 
AIR 1956 Ajmer 71 (72; (Pt D; (Pr 6;. 

““Art. 133 (1) (b) — Substantial question of law — 

(CiviiP. C. (1908), S. 110 ). 

Xhe mere fact that a question of law is involved is 
not sufficient to satisfy the lequiremetts of Art. 133 
in the case of concurrert iudgment. The question of 
law involved in the appeal must be a substantial one. 
A question of law will not be substantial merely 
because much is at stake on the answer to it. A sub- 
question of law must be a qiie.stion of law in 
which the pros and cons are about evenly balanced. 
The application of well defined principles to a parti- 
cular set of facts is not a question of law which can 
fairly be described as substantial. A I R 1957 All 28 
(35,36) (Pt I) (Prs 14. 16) (DB). 

Art. 133 (1) (c) — Substantial question of law. 

The term ‘certify’ used in Art. 133 is a .-^trong term. 
The High (3ourt must be convinced of the substan- 
tiality of the poll t or of the Htiiess of the case before 
it can certify under Art. 133. It is only when there 
are some complevities of law involved in the case 
requiring an authoritative interpretation by Supreme 
Court that a certificate of fitness should l)e ordinarily 
granted, Tlie point of law involved should be one of 
difficulty or of great importance. AIR 1959 Andb 
Pra 359 (360) (pt C) (Pr 2) (DB). 

3“d 132 — High Court's decision in- 
volvir g Slate Legislature’s competence to validate its 
act under statute made by Parliamerit — Questic n of 
the construction of S. 31-A of the Minimvim W'agrs 
Act, 1948 introduced by the Amending Act of 1961 
is substantia! question of law fit for leave to appeal to 
Supreme Court. 1962 .M P L J (Notes; 279. 


‘ Art. 133 (1) — Sub.stanlial question of law — What 
IS — Expre.ssion 'civil proceeding’ also includes any 
right to property, declaration of status by statutes — 
Madras Cultivating Tenants Protection Act (25 of 
1955), S- 6 ( B;— Proceeding before High Court is a 
civil proceeding under S. 115 Civil p. C. 

If a question of law is fairly arguable, when there 
is room for diflference of opinion on it, or when tfie 
Court thought it necessary to deal with that (juestion 
at some length and discuss alternative views then the 
question would be a substantial question of law and 
that if the question was practically covered by the 
decision of the highest Court or the general princi- 
ples to be applied in determining the (juestion are 
well settled and the only question was of applying 
these princ iples to the particular facts of the case, it 
would not be sub.stantial question of law. AIR 1962 
b C 1314 and AIR 1951 Mad 969 (FB), Hel. on. 

A proceeding by the landlord against the tenant for 
ev'iction by enforcing the provisiOLS of theCultiva- 
ting Tenants Protection Act is a civil proceeding. In 
every proceeding (other than criminal; at some stage 
Or other or all the points in controversy may have to 
be adjudicated upon with reference to the provisions 
of one or more statutes and it is impossible to accept 
the contention that merely because the decision 
necessitates or involves an interpretation of the 
provisions of a statute and their application the 
proceeding, would cease to be a civil proceeding, 
as though a civil proceeding would comprehend only 
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disputes involving questions of personal law having 
no connection with any statutory enactment. The 

expression ‘civil proceeding* in 
Art. 133 IS not limited to common law rights only 

of property, declaration 

Alfl9d5 S 

Cultivating Tenants 
ProiectiOQ Act expressly provides that the Revenue 

Divisional Officer shall be deemed to be a Court sub- 

ordinate to the High Court for the purpose of S. 115, 

bv^hrir ^'r be liable to revision 

by the High Court under the provisions of that sec- 

Lon. Therefore, the proceeding before the High 

u? proceeding and the same is disposed 
ot by High Court under S. 115, Civil P C The 
statute itself regards and declares the RevenueDivi- 

sional Officer as a Court subordinate to High Court 

and the proceeding in the High Court is a civil 

R within the meaning of S. 115. AIR 1958 

b O 947, Dist. 

In revision against the order of Revenue Divisional 
Officer in eviction proceedirg by the landlord <5 
under the Madras Cultivating Tenants Protection Act 
in re<pect ot landed properties exceeding Rs 20(100 
in va ne the High Cou.t held that a^ subsequent 
purchaser would be entitled to obtain an ordeWor 
eviction even though the ground of eviction may be 
the arrears of rent accrued due to ^he prior vendor 
and though the Revenue Divisional Officer parsed a 

ro led up order it did not render his order illegal On 

I^tition fw tenants for grant oi leave to appeal to 
Supreme Court. * * 

Held that the tenants were entitled to a -certificate 

V 966/ 1 Mad L J 105 : 78 Mad L W 736 i I I B 
(P?s 5^ ^“<1 327 (328, 329) 

for appeal 


L . . lor a DDeai 

eavc cannot he granted because impugned 

j^uugment .s erroneous in law- Substantial question 

of law-Order o) compulsory retpremeut of Gov- 

ernment servant quashed under Art. 226, on ground 

that tliere was breach of constitutional prov^ion — 

Leave to appeal on ground that decision was rot in 

Sunrome^r for decision of 

nP"' unable to avail 

himself of writ to get into office on account of his 

appeal ~ *eave to 

The scope of an application for leave to appeal to 

the Supreme Couit under .\rt. 133 (1) (c) of the Ton 

stitution is limited to question whither a substantial 

d^ private or public importance 

arises and whether having regard to all the circum- 

.stances of the case it is a matter worthy of consX. 
ration by the Supreme Court to lay down an 
authoritative precedent bindtng on all die Courts 

lit application for leave is 

not a Court of appeal sitting in judgment over the 

is equally well settled that it is not every quesdon o 

ficate. What is a suhstantfaf certi. 

never be exhaustively laid dovJli i of law cm 
con/lict of |udiciaPop?iTon ^ 

amongst the various HiVh Courts n ’aw, 

of statute- affecting the rivbis' 'nterpretation 

public, or a question o pro? d^a, s'^hs* Z'’® 
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grounds for leave. No formula can be devised to 
d^ide what is and what is not a substantial question 
of law. The language of Art. 133 (1) (c) is indeed 
very wiCe and it seems that even if there is a sub- 
stantial question of law involved in the case the Court 
might yet refuse leave having regard to other facts 
and circumstances arising in the case. 

'The respondent Officer filed a writ petition under 
Art. 226, to quash the disciplinary proceedings 
against him. The question raised in the proceedings 
under Art. 226 was whether a Government servant 
could be found guilty on mere suspicion, however, 

might be, and whether a proceeding in 
which suspicion took the place of legal evidence 
would not amount to violation of Art. 311 of the 
Constitution. The High Court took the view that 
there was a breach of the constitutional provision 
having regard to the manner in which the proceeding 
culminated against the officer and issued a writ. On 
appeal, the issue of writ was confirmed. The State 
ot Madras praved for leave to appeal to the Supreme 
Court from that judgment. The entire argument was 
to the effect that the decision was not in accordance 
with law in view of a recent decision of the Supreme 
Court. The respondent Officer had by that time 
already reached the superannuation age and the order 
ot writ could not avail him to get into the office 
again. Held that the case was not a fit one for leave 

toap^al underCi.(c)of Art. m (1). (1966) 2 Lab 

^ : AIR 1964 Mad 166 

(167) (Pt B) (Prs 6, 7 DB). 


* 133— Substantial question of law— Mean- 

mg and test of, for grant of, leave to appeal to the 
Supreme Court. 

It cannot be said that any question of law a deci- 
sion on which may affect materially the rights of the 
parties is a substantial question of law. 

It is neither possible nor useful to attempt to exactly 
define terms like “substantial**, “reasonable*’ and 
just and equitable*'. Ultimately it resolves itself into 
their meaning that the Court considers to be sub- 
stantial, reasonable or just and equitable. 

When a question of law is fairly arguable, when 
there is room for difference of opinion it, then 
such a question would be a substantial question of 
law. If the Court thought it necessary to deal with 

a question of law at some length, and discuss alter- 
native views which can be taken on the point, then 
such a question would be a substantial question. 

When a point of law is practically covered by a 
doctrine of the highest Court, say like the Privy 
Council or the Supreme Court, then it would not be 
a substantial question. If the general principles to be 
applied in determining a question are well settled a 
mere application of such principles would not 
involve a substantial question of law. When a parti- 
cular set of facts can lead to alternative findings in 
law, then a ■ substantial question of law would be 
involved. If the principle to be applied or the point 
of law an ing in the case is not well established then 
certainly there would be a substantial question of 
law. If there is conflict of judicial opinion among the 
High Courts and there is no direct decision of the 
highest Court on any que.stion of law, then that 
would be a substantial question of law, though the 
decisions of the particular High Court cf which leave 
is sought might have been uniform on the question. 
Thi»t fact may be a very good ground for dismissing 
a second appeal if the lower Courts had followed the 
rulings ot the High Court, but for an application for 
leave to appeal to the Supreme Court, the very fact 
of divergence of opinion among the High Courts is 
conclusive evidence of the existence of a substantial 
question of law. 


Any question of law affecting the rights of parties 
would not by itself be a substantial question of law 
An important or difficult -quesHon would of course be 
a substantial question ; but even if a question is not 
important or difficult, if there is room for reasonable 
doubt or difference of opinion on the question then 
it would be a substantial question of law - within the 
meaning of Art. 133 of the ConsHtution of India. 
Cas^law discussed, Subba Rao v. Veeraju. (1951) 2 

^ W N 630 1 1 L R (1952) 

Q7o>'/n^ ^ ^2) I AIR 1951 Mad 969 

(972, 973) (Prs 7, 8, 9, 11) (FB). 

Art. 133— Substantial question of law. 

Any question of law affecting the rights of parties 
would not by itse f be a substantial question of law. 
An important or difficult question would of course be 
a substantial question; but even if a question is not 
important or difficult, if there is room for reasonable 
doubt or difference of opinion on the question, then 
It would be a substantial question of law within the 
meaning of Art. 133 of the Constitution of India. 

ILR (1955) Nag 

S’(K O&k'dI”’ ’ 

^ . Art, 133 — No doubt over point of law raised — 

not affecting merits of the case — Case 
whether involves substantial question of law. See 
Bengal, Agra and Assam Civil Courts Act (1887), S. 38 
(2). A I R 1953 Orissa 298 (DB). 

“"Art. 133— Substantial question of law— Meaning 
ot. See Civil P. C., S. 100. AIR 1951 Punj 313 (DB). 

"—Art. 133— Substantial question of law — Establi- 

shed principle of law applied to facts of case. Sea 

c ; Cri L J 1581 I A I R 1953 

Sau 170 (DB). 


17 (a). Findings based on settled law, 

~ Civil P. C. (1908), S. 110 - 
Substantial question of law — What is. 

The proper test for determining whether a question 
oI l^w raised in the case is substantial would be 
whether it is of general public importance or whe- 
ther it directly and substantially affects the rights of 
^e parties. If the question is settled by the highest 
Court or the general principles to be applied in 
determining the question are well settled and there is 
mere question of applying those principles or that 
the plea raised is palpably absurd the question would 
not be a substantial question of law. A I R 1951 Mad 
909 (FB) and A I R 1927 P C 110, Eel. on. 

Held, that the construction of the Managing 
Agency agreement was not only one of law but also 
it was neither simple nor free from doubt. In the 
circumstances, the High Court was in error in refusing 
to grant the appellant a certificate under Art. 133(1) 
(a) that the appeal involved a substantial question of 
law. Chuninal v. Mehta & Sons, Ltd. 65 Bom LR 267i 
1963 M P L J 449 J 1963 Mali L J 457 : (1962) Supp 
3 S C R 549 I (1961-62) 21 F J R 478 : (1962) 1 Lab 
L J 656 * AIR 1962 S C 1314 (1318) (Pi B) (Prs 6. 7). 

Art. 133 (1) (c) — Substantial question of law. 

Where there i? no difference ot opinion among the 
High Courts on a point of law. the mere fact that 
there is no decision by the local High Court does not 
make the question a substantial question of law. 
AIR 1955 Aimer 16 (16) (Pt B) (Pr 4). 

Art. 133— Substantial question of law — Consent 

decree for maintenance creating charge on certain 
properties — Whether executable without recourse to 
fresh suit to enforce charge — Question is not one 
which can be passed on to Supreme Court for further 
consideration. 68 Cal W N 197 : A I R 1963 Cal 
524 (530) (Pt B) (Pr 14) (DB). 
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“—Art. 133'~Substantial question of law (Civil P. C. 
<1908). S 110). 

A stale question regarding the validity of a patni 
sale> which is concluded by a series of decisions of 
the Privy Council is not a substantial question of law. 
57 Cal W N 933 I A I R 1954 Cal 289 (295) (Pt K) 
<Pr 20) (DB). 

[Overruled on another point in AIR 1957 S C 540]* 

"^Art. 133 (1) (c) — Substantial question of law — 
What is — Suit against Government and its contractor 
— Notice under S. 80, Civil P. C. given to Govern- 
ment — Principle that period of no* ice should be ex- 
cluded from limitation for suit against all defen- 
•dants— Application of that principle to case held did 
not raise any substantial question of law. AIR 1951 
Mad 969 (FB) and \ I R 1902 S C 1314, Rel. on. 
AIR 1964 Him Pra 17 (19) (Pt A) (Pr 9). 


“—Art. 133 — Substantial question of law — Ques- 
tion of interest— (Civil P. C. (1908), S. 110). 

Where the only point that arose for determination 
was whether the trial Court was justified in depriving 
the plaintiffs of interest and considering that the 
plaintiffs had been kept out of their money for seve- 
ral years and that they claimed interest at a reason- 
able rate, namely, six per cent, per annum, the appel- 
late Court was of the opinion that they should not 
have been deprived of interest i 

Held, that application of well-established legal 
principles to the question of interest, did not involve 
any substantial question of law. AIR 1956 Him Pra 
65 (68) (Pt E) iPr 22). 

Art. 133 (1) (c) — Substantial question of law — 

/Civil P. C. (1908), S. 110 (c) ). 

The question whether the Ilyderbad Money Lenders 
Act is applicable to the facts of a particular case is 
not a substantial question of law either of public or 
private importance and leave cannot be granted under 
Art. 133 (1) (c) or under S. 110 (3), Civil P. C. ILR 
(1953) Hyd 206 i A I R 1953 Hyd 177 (178) (Pt C) 
(Pr 11) (DB). 


Art. 133 (1) (c) — Substantial question of law — 

/Civil P. C. (1908), S. 110.) 

As the question whether succession to the self- 
acquired properties of a deceased father is by inherit- 
ance or by survivorship is concluded by the Supreme 
Court decision in *Arunachala’s case', A 1 R 1953 
S C 495, it cannot be maintained that it is a substan- 
tial question of law. 1956 Madh B L J 588 : Madh 
BLR 1956 Civil 86 : ILR (19.'56) Madh B 192 : AIR 
1956 Mach B 145 (149) (Pt B) (Pr 8) (DB). 


Art. 133 (1) (c)— Certificate of fitness — Findings 

of High Court based on settled law — Held, no sub- 
stantial question of law was involved and no certifi- 
cate under Art. 133 (1) (c) could be granted. 1959 Jab 
L J 687 : 1959 M P L J 1191 : 1960 M P C 5 : A I R 
1960 Madh Pra 247 (2) (249) (Pt B) (Pr 9) (DB). 


Art. 133 (1) (c) — Substantial Question of law — 

Interpretation of document — Civil P. C., S. 110. 

The question of interpretation of a document, no 
doubt, is a question of law, but any question of law, 
affecting the rights of parties substantially would not 
by itself be a substantial question of law. Where the 

principles of law on a point are well settled, the 
application of those principles to a particular set of 
facts cannot be said to be substantial question of law. 
A I R 1956 Manipur 31 (32) (Pt B) (Pr 8). 


Art. 133— Substantia! question of law. 

The propriety of the appointment of a Receiver is 
by no means a substantial question of law as the 
principles governing the appointment of Receivers 


are too well established. 21 Cut L T 292 1 ILR (1955) 
Cut 25 : A I R 1955 Orissa 71 (72) (Pt C) (Pr 4) (DB)* 

17 (b). Question of law involving 
difference of opinion. 

■ Art. 133 (1) (a) — 'Involves a substantial qucstioB 

of law* — Constitution of India. Art 102 — Office of 
profit — Firm appointed as auditors of Life Insurance 
Corporation of India, Durgapur Projects Ltd., and 
Hindustan Steel, Ltd- — Partner of such firm whether 
holds offices of profit — Held to be substantial ques- 
tion of law. 

Held, that although ihe Supreme Court decisions 
in AlH 1958 S C 52 and AIR 1958 S C 937. contain 
exposition or the relevant principles, the legal posi- 
tion of the petitioner with regard to the different 
companies aod corporation beariog on the question 
as to whether it amounts to an office of profit within 
the meaning of Art. 102 of the Constitution is one ol 
general public importance, and, as such it would be 
just and proper to grant the petitioner a certificate to 
the effect that the case involves a substantial question 
of law and is a fit one for appeal to the Supreme 
Court under Art. 133 (1) of the Constitution of India. 
AIR 1963 Cal 364 (365, 369) (Pt B) (Prs 4, 21) (DB). 

Art. 133— Substantial question of law. 

In order that a question of la w might be said to be 
substantial, there should be scope for doubt or diffe- 
rence of opinion in the decision proposed to be 
appealed from. AIR 1962 Cal 583 (586, 587) (Pt B) 
(Pr24) (DB). 

Art 133— Substantial question of law— Question 

as to constitutional validity of statute based upon 
speculative agreement, cannot be regarded as sub- 
stantial question of law* 

Held, that S. 52- A, Sea Customs Act, made no dis- 
tinction between a citizen and a non-citizen. It was 
intended to bring within the mischief of the section 
every one who might contravene its provision. That 
being the true position, the argument advanced by 
the petitioner, that S. 52 A w»s bound to be declared 
ultra vires if the attack upon it came from a citizen 
was more or less of a speculative character, and pro- 
ceeded upon an assumption which could not be 
made by the Court. The question raised therefore, 
could not be pronounced to be substantial in any 
sense of the term. 

The contention regarding Art. 14 could not be con- 
sidered to be substantial or at any rate, such as could 
be held fit to be agitated before the Supreme Court, 
AIR: 1962 Cal 308 (309. 310) (Pt A) (Prs 13, 14, II. 
16. 17) (DB). 

Art. 133—SubstaDtial question of law —Question 

of mens rea. 

In order that it may be regarded as a substantial 
question of law, there must be some justification for 
the contention that the view taken of the section is, 
at least, such as can be taken on the language in 
which the provision has been couched. 

In a case such as section 52-A, Sea Customs Act 
where the statute by express words absolute and 
peremptory in this import, rules out intention or 
knowledge that is mens rea, the question as to the 
absence of knowledge or intention on the part of the 
accused who was punished for its contravention does 
not involve a substantial question of law. AIR 1961 
Cal 308 (310) (Pt B) Pr 19) (DB). 

—Art. 133 (1) (c) — SubstrantiBl question of law^ 
(Civil P. C. (1908), S. 110). 

The question whether a person's right to a share in 
his grandfather’s property was in any way affected 
by the severance in status of his father, is no doubt • 
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question of law but on the clear language of the pro- 
visions of Ss. 22. 23, 24 and 26, Special Marriage Act, 
there can be no room for reasonable doubt for diffe- 
rence of opinion on the question. That being sa the 

question whether with the severance ^f father's 
status as a member of the undivided family his son 
also ceased to be a member of the family is not a 
substantial question of law even if the point is not 
covered by any authority. 1956 Madh B L J 588 • 

AIR 19d 6 Madh B 145 (150) (Pt C) (Pr 9) (DB). 


.• ^“bstantial question of law — Conten. 

tion tinding support in Supreme Court decision but 

not accepted by High Court-Held involved sub- 
stantial question of law. 

• contention that the principle of the 

right of appeal being a vested right is not applicable 
toappeal within the High Court itself finds ample 

I'c Supreme Court in 

Chadwick 

Lh^ioK ft r ll The limits within 

which the rule of the right of appeal being a vested 
right accruing to party at the commencement of the 
action have also been pointed out in G. Veeranna v. 

1954 1953 Mad 878 (FB) and AIR 

BnfrAro ft Contention (which was raised 

before the High Court but was not accepted) involves 

a substantial question of law and if other conditions 
KM granted. 1956 Madh B L J 

523 1 Madh B L R 1955 (Civil) fl5. 

►—Art. p3-;-Substantial question of law— Decision 

- Maintainability 
i. Judicature Act 8 of 1949) 

S. 23- (Civil p.c. (1908), Ss. 109, 115). ’ 

The quesdon whether on the language of S. 23 
M. B. High Court of Judicature Act an appeal can lie 
to a Division Bench against a decision of a Single 
Judge in revision under S. 115, Civil P. C., is not 

within the meaning rf 
*rD loci ® reason iblv debatable question. 

• '’*'**’ ® L R 1954 Civil 484, 
(68“) (P?B) (Pr lO) (DB)! ® «« 

® Question of law involving difference 

or opinion. 

A Question of law involving difference of opinion is 
a substantial question of law. The question of law in 
the case was whether a decree or order passed by a 

division bench of the High C-.u^ final and conclu. 

fiive under M. B. High Court Ordinance, is appealable 
under 25 of the High Court Act. The real question 
jnyolv^ was one of construction of S. 2 (0) of the 

SlfS.'l’,'. “ '« "=”■ 

— Art. 133— Substantial question of law -Consfruc- 
lion rf proviso to S- 83 (1) of Representation of tlie 

ffoRit 94- A of Conduct of Election Rules 

(1961), IS a substantial question of law. 

As different High Courts have taken a different ■ iews 
on the question where the proviso to S. 83 (li of the 

Act and 94 A are mand itory so as to preclude an 

enqui^ into the allegations of corrupt practices when 

accompanied by an 
affidavit sworn before the prescribed authorify as 
required by S. 83 .and R. 94 A, the question of the 
construction of the proviso to S. 83 (1; and R. 94 a 
clearly becomes a substdntial question of law reader- 
ing the case a fit one for appeal to the Supreme Court 
AIR 1962 S C 1314, Foil. 1964 Jab L J 549 : 1964* 


(Pr 5) (DB).*^*^ ' 

Art. 133 — Substantial question of law — Case- 
governed by Art. 48, LimitaHon Act- Question of 
onus as to starting point-Divergent views of different 
High Courts — No decision of iupreme Court or of 

Privy Council -Question held was substantial ques- 
, law-(Limitation Act (1908), Art. 48) — (Civil 

Kor '^0^~(Precedents). AIR 1956 Pat 
526 (527, 528) (Pt B) (Pr 4) (DB). 


Art. 133 (1) (c) — Substantial question of law — 
Dispute as to when right to sue accrued. 

Held on facts that the possession of the land was 
taken fhe Military on the candition express or 
I'nphed that compensation would be settled and pud 
later on. Theiefore it was possible to urge that the 
right to sue arose, when the Military Auihorities 
refused to pay, and not on the date of recommenda- 
tion by the political Minister of the State Government 
about the compensation which was subjectto approval 
otthe Military Authorities and therefore not final. 
Jt therefore the running of the period of limitation is 
lu from the date of refusal to pay, then 

that date cannot be taken to be earlier than the date 
on which the Military Authorities sanctioned the 
amoLint treating it as a refusal to pay anything more, 
and the same came to the knowledge of the plaintiff 

• ^ands. That dale would bo sometime 
I • ? I ^ earliest. If this view finds favour then 

plaintiff s claim was clearly net time ban ed on the 

date he instituted this suit. Thus a complicateJ ques- 

tion ot law has arisen between the pirties on the 

ecision of which will depend the decision of the 
claim. 

T3 ^on olaim in dispute being not less than 

ns. 2U,0()0 and a substantial question of law having, 

A appeal a certificate under 

issued. ( L R 34 Cai 470. Disting. 
AIR 1957 Tripura 52 (54. 55) (Prs 18, 21). 

17 (c). Questions of fact. 

® Art. 133 “■ Question of fact or law— Finding as 
to change over ot sovereignty or completion of act 
of State— Nature of, 

A finding as to change-over of sovereignty or com- 
pledon of an act of State, is not a finding of fact pure 
and simple. The quCvStion essentially is what inference 
in law should be draw n from the facts proved or 
admittei rtlaMng to the change over of sovereignty. 
State of Saurashtra v. Jamadar Mohamad Abdulla> 
(1962)3 SCR 970 : (lf.ti2) 2 SCJ 70 : (1962) 2 
S C A 605 : AIR 1962 S C 445 (450) (Pt A) (Pr 12). 

• Art. 133 —Inference from proved facts catnot 
be a question of law— Concurrent finding on questioi> 
is conclusive. 

The inference from the facts and circumstances 
proved that there was not or there was consent of the 
successful candidate to the corrupt practice as re- 
quired by S. 100 (1) (b) of the Representation of the 
People Act, 1951, cannot be a question of law. Hence 
the concurrent finding of the High Court and the 
Election Tribunal to the effect that there was no such 
consent either express or implied concludes the 
matter and it cannot be contended in the appeal 
before the Supreme Cour' that there was such consent. 
Sarat Chandra Rabha v. fChagendranath Nath, (1963) 

1 S C J 796: I L R (1961) 13 Assam 1: (1961) 2 S C A 
326 I (196!) 2S C R 133 : AIR 1961 S C 334 {337» 
338) (Pt B) (Pr 7). 

• Art. 133 — Substantial question of law— Findings 

of fact — (Words and Phrases). See Industrial Disputes 
{.Appellate Tribunal) Act (1950), S. 7. AIR 1957 S C 
376. 
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■Art. 133— Question of law. 

UTOn the concurrent findings of fact arrived at by 
tlie Courts below no quest! >n of law arises. Shamrao 

Q r 27 I T R 30 . AIR 1935 

® C 249 (251| 2^2) (Pt C) (Pr o)* 


- ^33 (H (c) — Substantial question of law — 
Whether instalments are or are not heavy — (Debt 

c xMoney Lenders Act (31 of 1947), 

24 /* 

^^^fher the imtalments as fixed by the Court under 
S. 24 are or are not heavy in view of the circum- 
stances of the judgment-debtor is obviously a question 
or fact. What the circumstances of the judgment- 
debtor are, is also a question of fact to be determined 
on the evidence in each particular case. The ques- 
tionSy therefore, do oot involve substantial questions 
of law. AIR 1955 Ajmer 16 (17) (Pt D) (Pr 6). 

— Art. 133 (2’ — Substantial question of law— Parti- 
cular condition whether amounts to a clog on re- 
demplion is a question of fact — [T P. Act (18S2\ 

60] -[Civil P. C. (1908), S. 110], AIR 1954 Ajmer 

53 (l)(53)(Ptb)(Pr3). 
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the collectian because he was entitled to the 
oenebt of the bar undfr the proviso to S. 45, 
Income-tax Act. The assessee claimed that there 
was restriction by law in Ceylon under which he was 
not allowed to remit his foreign income into taxable 
territory during the relevant period and hence the 
aepartment had no jurisdiction to treat him as 
delaulter. Rut as it was admitted before the High 
Court that the restriction was not absolute and 
remittances could be made if a propfr case was made 
out for such remittances the High Court passed an 
order allowing an opoortunity to the assessee to prove 
to the satisfaction of the Commissioner of Income-tax 
that he made bona fide efforts to remit the foreign 
income into the taxable territory and that notwith- 
standing juch efforts he was not successful and asked 
the department to stay its hand for a period of two 
months for that purpose. 

Held, tha^ on the facts no substantia! question of 

Ja A' was involv-.d which would justify the Court in 

certifying that the case was a fit one for appeal to 

Supreme Court. AIK J954 Mad 879 (880) (Prs 1 2) 
(Do). * ' 


— A't. 133 Ic)-Civil P, C (1908), S. 109 (c)-OiJes- 
tion of sufficient ctuse within S- 5. LimitaMon .\ct is a 
pure question of f-ict. See Civil P. C. (1908), S. IU9 (c). 
AIR 1933 Assam 70. 

*1 Art 133 (1) — SdSstantial question of law* Ques- 
tion of construction of judgmeut. 

Held, that the question of status of a tenai t i. e., 
^ ^ P^^rticular tenant was a monthly tenint, 
and if so on what terms and conditions based on a 
construction of judgment is really a question of fact, 
and cannot be regaided as a question of law. far less 
a siibstantiHl question of law. AIR 1934 PC li2 ani 
AIR 1938 Cal 724, Rel. on. AIK 1963 CaJ 13 (17) 
(Pt C) (Pr 14) (DB). 

133 fl) fc) — Sub.dantial qtiestirn of law — 
What is — Suit for damages on arcount of death due 
to neglect of duty on part of ilefendant — Finding as 
to contributory negiigence — Question is of fact only. 

In u suit for damages, a finding, as to contributory 
negligence, depends iipm the fa As and circumstances 
of a particular rase and is a question of fact only. 
Such a finding does not involve the determination of 

any substantial quesiion of law. AIK 1933 All 214, 
Ral. on. Aia 1964 Him Pra 17 (19) (Pt B) (Pr 10). 

^rt. 133-Question of fact — (Civil P. C. (19US). 

S. 110). 

The application must show that some substantial 
question of law, as oop^sod to substantial question of 
fact, 15 involved for decision. AIR 1956 Him Pra 65 
(67) (Pt D) (Pr IS). 

■ Art. 133— Question whether reasonable opportu- 
nity of being heard under Art. 311 was given — 
Question of fact. 

The question whether the petilioner who was re- 
moved from service was or was not given a leason- 
able opportunity at the two stages is a question of fact 
depending on the facts, circumstances and nature of 
the inquiry held against the applicant and on his 
replies thoret'>. That being so, the case cannot be 
certified under Art. 133 (1) (c) as a fit one for appeal 
to the Supreme Couit for the purpose of canvassing 
the question of fact. 1957 Jab L J 728 : AIR 1957 
Mftdh Pra 226 (227) (Pt A) (Pr 2) (DB). 

Art. 133— Applicability of Cl. (c) — Substantial 

question of law. 

A dispute aro e between the assessee and the in- 
come-tax depat tmeat as to whether the department 
could immediately collect the tar assessed treating 
the aj sessee as a defaulter cr should postpOLe 


Ml — riica ^curt 

on appeal from decision of Elfction Tribunal hold- 
ing I tut a person was not agent of the successful 
candidate and the e was no evidence in support of 
the allrg ftion of agency. 

Held, that (his being a finding of fact could not 
fuaiish a ground for leave to appeal to the Supreme 
Couit under Art. 133 (U (c). 63 Pun LR 21^ -AIR 
196] Puni 383 i385) (ft C) (Pr 7) (DB) ‘ 


Arts. 133. 134(1) (e), 1 36 — Certificate of fit- 
ness under Art. 134 (1) (c]— AIR 1951 IJyd 71, Dis- 
seiited from. ’ 

The considerations which apply to the granting of 

special lewe by (he Supreme Court under Art. 156 
are different fro.n the consideratioi s which apply to 
the High Court granting leave under Art. 134 (ji (c) 

11 oroer that the High Court may grant a certificate 
under Ar :. 134 (1) c), there mu t h^ similar considera. 

‘'PP y civil cases under Art. 

ip (I) (c,. 1 hvse considerations are that some clear 

oepaiture from the rtquirements of justice has taken 

princiole-j has occur- 

has taken pHce, or there is some question of law of 
general puhli.- importance arising in the case If 
these considerahons do not arise the High Court will 
not grant a certmeate iin-ter Art. 134 (1) (c) merely on 

did e^nTdecilh^m^"" ^ 

the\irh':ourtwereLa"y"^^^^^^ 

Judges hehE tnat the evidence of the eye witnesses 
was not reliable, and therefore acquitted the accLed 

persons and ,t could ha.dly be said that exceptional 

and special circumstances existed in the case that 
subs'antial ar.d grave injustice had been dore and 

that the ca o in question presented features of sulfi 

cient gravity to warrant a review of the deoisiom 


^ri L I Ifl/ . : l9o,j Raj L W 331 i I L R ttQ'r'Si i 5 n„- 

>1 : AlH 1954 Raj ?71 (272MPrs 3, 4) (DB). ^ ’ 

r~77*' and (h) — Grant of certificate 

Suit for partit.on of oiot family house - vllue 
plaintiff s share less than Rs. 20,UOO. ' ® 

Where in a suit for nartitinn ^ t 

house the value of the plaintiff's^hare^s"!! ^ 
Rs. 20 000, the plaintiff is not t. . ifu iV 
under Art J,33 (1) (a) VZ o 
although the value of the house is 
20,000. Where the liigh Co^n 

decree of the Court below the plaintiff wiirnot'be 
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entitled to a certificate even if the value ol his share 
is not less than Rs. 20,000. unless he can further 
show that the appeal involves some substantial ques- 
tion of law. The fact that the High Court has gone 
wrong in appraising the evidence, which was pro- 
duced, and coming to certain conclusions of facts on 
that evidence, is no substantial question of law and 
the plainti'T is not entitled to any certificate under 
Art. 153 (1) of the Constituticn. I L R (1951) 1 Raj 
358 : 1951 Raj L W 324 i AIR 1952 Raj 11 (11, 12) 
(Prs 3. 4) (DBJ. 

17 (d). Procedural matters, 

—Art. 133 (1)— Substantial question of law— Split- 
ting up of reference by Industrial Tribunal— Matter 
is of procedure — Certificate cannot be granted- 
industrial Disputes Act (1947), Ss. 10, 15. 

Where more than one headings of dispute are in- 
cluded in the reference to the Industrial Tribunal, 
there is no implied direction that, in no event, the 
Tribunal should split up the headings, and dispose 
them of one after another. The manner and the 
sequence in which the headings oi the dispute 
are to be taken up for consideration is left to the 
Tribunal itself. It is a matter of procedure pure and 
simple. Where the High Court in appeal holds that 
such a step taken by the Tribunal was procedural, 
fair and reasonable and acquiesced in by the parties 
themselves the appeal does not involve a substantial 
question of law. 1962 Jab L J 253 : 1961 M P L J 
982. 

17 (e). Incorrect application of law. 

“—Art. 133 (1) (c) — Substantial question of law. 

A certificate for leave to appeal to the Supreme 
Court under Art. 133 (1) (c), Constitution of India 
would not be granted unless a substantial question 
of law of great public or private importance was 
involved, A case is not made out for grant of a 
certificate under Art. 133 (c) even if the Court has 
erred in not relying on the plaintitf’s admission* AIR 
1954 Him Pra 24, Rel. on, AIR 1955 Him Pra 62 
<62, 63) (Pt B) (Pr 2). 

"" Art. 133 (1) (c)— Incorrect application of law. 

Incorrect application of principles of law is not a 
sufficient ground to conclude that the case is a fit one 
for appeal to the Supreme Court as involving a sub- 
stantial question of law of such general application 
as to require the highest Tribunal of the realm to 
adjudicate upon. Case law Rel. on. ILR (1954) Mys 
504 I AIR 1955 Mys 35 1,37) (Pt B) (Pr 8) (DB). 

17 (f). Construction of documents. 

• — ;Art. 133— Civil P. C. (1908), Ss. 100 and 110— 
Question of law — Construction of docjment. 

The construction of a document of title or of a 
document which is the foundation of the rights of 
parties necessarily raises a question of law. Chunilal 
U. Mehata v. C. S. & M. Co. Ltd., 65 Bom L R 267 i 
1963 M P L I 449 I 1963 Mah L J 457 : (1962) Supp 
3 SCR 549 I (1961.62) 21 FIR 478 i (1962) 1 
Lab L J 656 I A I R 1962 S C 1314 (1316) (Pt A) 
<Pr 2). 

Art. 133 — Question if pleadings amount to ad- 
mission— Not a question of .substantial point of law. 
AIR 1951 Cal 409 (410) (Pt B) (Pr 9) (DB). 

“—Art. 133 — Substantial question of law— Assess- 
ment of evidence— (Civil P. C. (190d), S. 110). 

Where the value of the testimony of witnesses is 
assessed in accordance with well defined legal princi- 
ples, the findings based on their testimony are find- 
ings of facts and not of law, AIR 1956 Him Pra 05 
<67) (Pt B) (Pr 15). 

Art. 133 (1) (c) —Difficult and substantial ques- 
tion of law — Construction of document — Whether 


a deed purporting to be a mortgage, but havlaf 
effect of outright sale requires registration — Deci- 
sion on— Leave to appeal— Civil P. C-, S. liO. 

A question whether a document stated to operate 
as a mortgage but disclosing an out and out sale deed 
required registration could not be deemed to be a 
question involving a difficult or substantial question 
of law when the terms of the document were quite 
clear and there was concurrent finding of both the 
lower Courts on the point. AIR 1955 Nag 287 and 
AIR 1955 Him Pra 62 and A I R 1955 N U C (Mani- 
pur) 4552, Rel. on. AIR 1956 Manipur 31 (32) (Pt A) 
(Pr 6). 

Art. 133 — Substantial question of law— Suit for 

damages in respect of underground trespass over 
mining rights — Determination of boundaiy line d^ 
pendent on deeds of settlement, maps and lease — 
Construction of, held raised substantial question of 
lawHCivil P. C. (1908), S. 110). AIR 1956 Pat Ml 
(527) (Pt A) (Pr3) (DB). 

17 (g). Admissibility of documents 

in evidence. 

Art. 133 — Substantial question of law— (Civil 
P. C. (1908), S. 110). 

Where the Chopta produced by the plaintiEs was 
admitted in evidence and its ad^missibility had not 
been questioned by the defendant i 

Held, that the case did not involve substantial 
question of law on the ground that the document was 
a suspicious document AIR 1942 Mad 368, Disting. 
A I R 1956 Him Pra 65 (66, 67) (Pt A) (Pr 12). 

■ Art. 133 — Substantial question of law— Rejec* 
tion of application under O. 41, R. 27, Civil P* C»— 
(Civil P. C. (1908), S. 110, O. 41, R. 27). 

Where the appellate Court expressed the view that 

the production of the document in question was not 

necessary for the purpose of disposing of the appeaU 
the rejection of the application under O. 41, R. 27, 
would not amount to a substantial question of law- 
Therefore no certificate can be granted on this score- 
AIR 1956 Him Pra 65 (67) (Pt C) (Pr 17). 

Art. 133 (1) — Substantial question of law — 

(Registration Act (1908), Ss. 171 (b) and (2) (vi) 
and 49*) 

A compromise decree directed that the decr^ 
holder should be given a portion of the suit lands 
“with the stipulation that if title to the same or any 
part thereof is found defective or any part thereof is 
found to have been settled or any other defect is 
found, then lands of equal area and quality out of 
Sch. D. lands (not subject-matter of the suit) will be 
given to decree-holder by proper documents and on 
failure, or if Sch. D lands be not found sufficient for 
purpose, then the decree-holder will be compensated 
at Rs. 2,000 per acre of bakasht lands.'* 

The compromise decree though compulsorily regis- 
trable under S. 17 (1) (b) read with S, 17 (2) (vi) 
not registered. The question involved in the propose 
appeal to the Supreme (2ourt was whether the default 
clause regarding the monetary compensation in the 
decree could be looked into or enforced by reason ol 
want of registration of the decree sought to be 
executed. 

Held, that the question involved was a 
question of law within the meaning of Art. 133 (1) 
air 1955 Pat 447 (449) (Pt A) (Prs 6.<8) (DB). 

Art. 133 (D— Substantial question of law— (CivO 

P. C. (1908), S. 110). 

(Obiter) ; The question regarding the non-admissl* 
biliiy of a document in evidence is a substantial 
tion which will entitle the petitioner to have a certili* 
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cate. A I R 1937 P C 69, A I R 1942 Mad 308 ; AIR 
1929 Mad 827 ; AIR 1927 P C 110, Ref. 1953 
^MB^375 i air 1953 Pat 380 (382, 383) (Pt D) 

17 (h). Other cases. 

• Arts. 133, 136 — Substantial question of law — 

Testamentary disposition by a Hindu in favour of 
female heir —Question relating to nature of interest 
created in her favour held involved substantial ques- 
tion of law — (Civil P. C. (1908), S. 110), 
Nathoo Lai v. Durga Prasad, 1954 S C J 557 » 67 
MadLW 641: 1955 SCR 51: 1954 SC A 921: 
AIR 1954 S C 355 (357) (Pt B) (Pr 10). 

—Art. 133 (1) — Substantial question of law — 
Mention of relief in notice under S. 80, Civil P. C. if 
necessary is substantial question of law of general im- 
portance -(Civil P. C. (1908), S. 80). AIR 1955 N U C 
(Ajmer) 5483. 

—Arts. 133 (1) (c), 132 — Substantial question of 
law — Vesting of legal character as Speaker— Decla- 
ration if necessary. 


^“Art. 133 (1) (c) — Questions of public importance 
“(Indian Independence Pakistan Courts (Pending 
Proceedings) Act, 1952). 

The questions relating to the validity »nd the effect 

of the Indian Independence Pakistan Courts (Pending 

Proceedings) Act, 1952, have wide public importance. 

They are questions of law. AIR 1944 All 273 (F B), 
Foil. 

Thus the questions, whether the Indian Independence 
Pakistan Courts (Pending Proceedings) Act, 1952, was 
intended to have any retrospective effect and that in 
any case it may be applied to pending proceedings ; 
and that the Act itself was ulira vires inasmuch as it 
offended against certain provisions contained in the 
Constitution, had to be decided in order to dispose of 
the case. AIR 1953 Assam 101 (102j (Pt A) (Pr 5) 
(DB). 

—Art. 133 (1) (c) — Substantial question of law — 
Court in execution combining reliefs under S. 51 (b) 

and S. 51 (d), Civil P. C. — No substantial question 
of law. 


The question whether a declaration was or was not 
necessary to vest the legal character of the Speaker of 
•the State Legislative Assembly in the petitioner, is a 
substantial question of law aod he is entitled to a 
certiScate under Art. 133 even if not under the provi- 
sion of Art. 132. AIR 1955 Aimer 40 (40) (Pr 2). 

Art. 133 (1) (c) — Substantial question of law — 

Order under S. 24, Bombay Money Lenders Act — 
Order Bxing time limit within which to pay whole 
decree amount — Order does not involve substantial 
question of law — (Debt Laws — Bombay Money 
Lenders Act (31 of 1947), S. 24). AIR 1955 Ajmer 16 
(17) (Pt C) (Pr5). 

Art. 133 (1) — Substantial question of law — 

Partner of Brm appointed as authorised Controller 
by Government — Appointment later on quashed 
by Court as illegal — Question as to liability of 
such person as partner to pay sales tax on sale 
transactions made oy him as authorised Controller, is 
substantial question of law. AIR 1965 All 106 (109, 
110) (Pt A) (Prs 9, 10, 11) (DB). 

Art. 133 (1) (c) — Substantial question of law — 

Question concerning interpretation of S. 97, Bepre- 
aentatioD of the People Act, 1951* 

The question whether, in an election petition for 
declaring election to be void under S. 100 (1) (d) (iii), 
Representation of the People Act, 1951, the opposite 
party (the returned condidate) could be allowed to 
•adduce evidence in suppoitof his allegation that some 
of his votes had also been improperly rejected and 
some of the petitioner’s votes had been improperly 
accepted, without taking that as a ground in his 
recriminations under S. 97 of the Act, raises a question 
of substantial and general importance of a recurring 
nature and it is a fit case for appeal to the Supreme 
Courtunder Art. 133(1) (c). 1969 All LJ 328: 1960 
AlIWRlHC) 192; AIR 1960 All 548 (549, 550) 
<Pt B) (Pr 9) (DB). 

Art. 133— Civil P. C. (1908), Ss. 109 (c). 110 — 

Substantial question of law — Inference as to legal 
nature of property— See Civil P. C. (1908), S. 109 (c), 
AIR 1953 All 129. 


Held, that no case had been made for the Supreme 
Court t > examine the principles applicable to a case 
where a decree-holder asks for the assistance of the 
executing Court by the appointment of a receiver to 
sell the charged assets. The decree-holder might 
have made out a better case for the relief asked for 
and if any objection had been taken to that course the 
Court might have given the parties an opportunity of 
using further affidavits on that point. This question 
which was never canvassed before the executing 
Court was raised before the Division Bench in appeal 
prooably because no other loophole could be found 
in the order. A I R 1962 S C 1314, Applied. AIR 
1963 Cal 515 (520) (Pt B) (Pr 19) (DB). 

Art. 133 (1)— Substantial question of law— Order 

under S. 17 (c), West Bengal Act 12 of 1956, striking 
out defence —If can be challenged in appeal from 
ejectment decree. 

The question whether an order striking ou^ the 
defence under S. 17 (3) of the West Bengal Act 12 of 
1956 which has been confirmed in revision can be 
challenged in an appeal from the final ejectment 
decree under the provisions of S. 105 of the Code of 
Civil Procedure is a substantial question of law within 
the meaning of Art. 133 of the Constitution. AIR 1903 
Cal 13 (16, 17) (Pt B) (Pr 13) (DB). 

— Art. 133 (1)— Substantial question of law— Ques. 
tion whether particular construction is premises 
within S. 2 (f), West Bengal Act (12 of 1956). 

The quption whether a particular construction 
made by the landlord on the vacant site let out to a 
tenant is premises, within the meaning of S 2 (f) 
West Bengal Premises Tenancy Act, l'^50. is a substan- 
tial question of law. A I R 1963 Cal 13 (17) (pt D) 


xoo 11 / vv/ — v^vcriincace or Dtness— Held form 
in which relief was granted did not raise any substan- 
tial question of law justifying grant of leave — (Civil 

P C. (1908), S. 109). A I R 1955 N U C (Cal) 4509 
(DB). ' 


“ 'Art. 133— Substantial question of law. 

The point whether the Court has jurisdiction to go 
Into the question of the validity ol the acquisition 
proceeding in a reference is a matter of substantial 
importance. Similarly the question whether in view 
of S. 23 of the Requisitioning and Acquisition of Im- 
moveable Pi operty Act, 1952, an acquisition order 
will be deemed to be valid, even if it is irregular is of 
sufficient general importance to warrant the Issue of a 
oertificate under Art. 133 (1) (c). AIR 1959 Assam 
196 (196, 197) (Pt B) (Pr 1) (DB). 


Art. 133 (b) Civil P. C., S. llO — Substantial 
question of law. 

S die J leaving him surviving widow R, daughter A 
and plaiQtiffs who were sons of A. A propounded a 
will by S of his entire estate in her favour and ob- 
tained! probate. But In appeal the will was held as 
forged. While second appeal in Privy Council was 
pending R and A executed two Sfttlement deeds By 
one R relinquished her claim in lieu of monthly 
maintenance. By another A got absolute title. Ouei 
lion whether properties could be dealt with in that 
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manner by A and R with effect of arrangement being 
binding upon plaintiffs as reversioners is a substantial 

Art. ISfJ (b) - Civil P. C. S. no - Substantial 

question of law. 

ft . p^y off earlier mort- 

gage. Earlier mortgage was not for legal necessity. Oues- 
hop whether later mortgage could be regarded as 
iuslihed by legal ueeessity is a substantial question of 
law. AIB 1953 Cal 282 (283) (Pt B) (Pr 3) (DB). 


o-B of the Madras Cultivating Tenants Protection 
Act express y provides that the Revenue Divisional 
Officer shall be deemed to be a Court subordinateta 
the High Court for the purpose of S. 115 of the 
Civil Procedure Code. Thus, the statute itself re- 
gards and declares the proceedings in the High Court 

MoS’ w *W ^ L J 105 , 1965 

Mad W N 319 1 IH Mad L W 736 : 1 L P (1966) 1 

(dbI ®> 


Art. 133 ( I ) (c) — Substantial question of law — 
guestion, whether defendant respondent, agiinsf 
whom, suit has been partly decreed can, in appeal 

by plaiQhff appellant, urge under O. 41, R. 22. Civil 

E. C. which it accepted would necessitate total dis- 

^ substantial question of law. A I R 
196 d Him Pra 23 (24. 25) (Pt A) (Prs 4, 5). 


Art. 133 — Substantia] question of law — 
name of dissolved firm — Maintainability 

P.C. (1908). S. 110, O. 30. R. I). 


Suit in 
- (Civil 


The firrn must still be deemed to be alive for the 
purpose of the recovery of a sum which was found 
due at the time when the firm was taken over by the 
new farm and the previous accounts w'ere gone into 
and settled. Consequently, the suit could not fail on 
t^ne ground that a suit in the name of a dissolved 
farm was not maintainable. And in such a case it 
cannot be held that the decision involves a substantial 
Jlpesbon of law. A I R 1956 Him Pra 65 (66) (Ft F) 


Art, 133 — Question before 

ther lower appellate Court failed 
tion-Nota substmtial question 
Him Pra 24 (25) (Prs 7, 8). 


Supreme Court whe- 
to exercise jurisdio- 
of law. AIR 1954 


Art. 133 Substantial question of law — Ccmpul 

AIR 1955 NUC 

(Madh B) 3733. 


Art 133— Substantial question of h 

men’s Compensation Act (1923), S. 3( 
Madh B 59. 


Se® Work- 
A I R 1954 


Art. 133 (I) (b) and (c) — Purchaser of lands in 
the possession of cultivating tenants— Question whe- 
purchaser can rely oo arrears uf rent prior 
to his purchase as a ground for eviction of t^e ten. 
ants under the Madras Cultivating Tenants Protec- 
tiOD Act t25 of 1955) ard the nature of the orcer 
that can be passed^ by tiie Court in such a ca.?e — 
Decision of High Court in revision — If involves subs- 
Unlial questions of law — Procer clings before High 
Court — If ‘civil proceediogs’ — Leave to appeal to 
Supreme Court- Grant of. 

Where certain lands, worth more than Rs. 20,000 
in value in the possession of cultivating tenants who 
defaulted in the payment of rents, is sold to a pur- 
chaser— the vendor also assigning the arrears of rent 
due from the tenants to such purchaser— the question 
whether the purchaser can rely on the arrears accrued 
due prior to the purchase as a ground for eviction 
of the tenants under the Madras Cultivating Tenants 
Protection Act (25 of 1955) and the question whether 
io such a case the Court in the suit for eviction* can 
pass a rolled up order determining the airears and 
ordering eviction if the amount is not paid within 
the time allowed by it or whether the Court should 
first pass an order determinin? the arrears and give 
some time for the payment thereof before passing an 
order for eviction, are .substantial questions of law 
and from a decision of the High Court on those 
questions, in ft revision petition against the order of 
the Revenue Divisional Officer, leave to appeal under 
Art. 133 (1) (b) of the Constitution of India should 
be granted. In ary event it will be a fit case for ap- 


.->uu9iauiiai question ot iBw — inter- 
pretation of statutory rule — (Sales Tax — Madras 

f (Turnover actl Assessment) Rules 

(lyjy;. ti. jo (2) ). 

An interpretafiOD of a statutory rule itself involves 
a substantial question of law. 


Rule 18 (2) of the Madras General Sales Tax (Turn- 
over and Assessment) Rules came up for interpreta- 
• time befoje the Madras High Court 

in T R, C. Nos. 25 and 20 of 1954 and a few days 

of that deciMon was applied in 
1 • R. C. Nos. 51 and 52 of 1953. So far there had 
been no authoritative pronouncement by the Supreme 
Court on the scope of rule 18 (2): 


Held, that the interpretation of statutory R. 18 (2), 
especially one imp">sing a tax liability raised a suKs- 
9'Jiestion < f law. 119^5) I Mad L J 66 i (1955> 
^ '2 I A I R 1955 Mad 230 (232) (Pt A) (Pr 7) 


Art. 133 (1) (c) — Substantial question oFIaw — 
Hetrospectivity of Act Expression ‘tenant’ occurring 
in Orissa Rent Control Act 131 of 1958). so drafted as 
to give some retrospective effect to Act— Controversy 
only with regard to extent of retrospectivitv — Inter* 
pietatinn of expression ‘tenant* held did not raise 
substantial question of law of such far reaching pri- 
vate or public importance as to fustity grant of certi- 
ficate. ILR (1962) CMt 16.3 : 28 Cut L T 159 i (1962) 

4 0 1 13 341 I AIR 1962 Orissa 154 (156) (Pt B> 
(Prs 9, 9a) (DB) 

Art. 133 (1) (c) — Question whether law of pre- 
emption is repugnant to fundamental rights. See 
IbiJ, Art. 132 ,1). AIR 1951 Viud Pra S8. 


18. Clause (2). 

■' Arts. 133 (1) and (2) and 131 — Certificate under 
Art. 133 — Questions- relating to interpretation of 
Constitution— if can be raised. See Ibid, Art. 132 (1). 
AIR 1958 All 621 (OB). 

Arts. 133 (1) and (3) and 132 (1)- Scope. 

Article 133. Cl. (3) pf*rmits any party appealing to 
the Supreme Couit under Cl. (1) ot Art. 133 to urge 
as a ground in such appeal that a substantial ques- 
tion of law as to the interpretation of the Ck>i(stitutioa 
has been wrongly decided. AIR 1953 Assam 101 
(102) (Pt C) (Pr 7) (DB). 

Art. 133 (1) (c) — Validity of Bengal Public De- 
mands Recovery (Validation of Certificates and Notices) 
Act (Wcit B-ng-al Act 11 of 1981) sought to be ques- 
tioned — .\ct held valid bv High Court after consi- 
dering variciis entries in Legislative Lists of the 
Constitution — Case involving payment of very large 
.sum to Income-tax department by private firms 
Question held involved substantial question of law. 
AI3 1927 P. C. no. Rtl. on. (1964) .54 I T R 286 : 
AIR 1963 Cal 389 (391) (Pt A) (Prs 4, 5) (DB’. 

Arts. 133 and 132 — Leave to appeal - Substantial 

question of law regarding interpretation of Constitu- 
tion-Finding that denial of legal help to public 
servant to defend himself was tantamount to denial 
of reasonable opportunity — Not a subJtantial ques- 



CONSriTUTION OF INDIA (1950), Art. 133, Note 38 


tion of law-No question of interprjtation of Art. 311 
involved. See Ibid, Art. 132. AIR 1962 Orissa 105.^ 

——Art. 133 (1) (c) — Proceedings under Art. 220 — 
IntriEgement of fundamental tight — Questions in- 
volved whether right claimed is a fundamental right 
and if so Art. 220 imposes a duly on Court in addi- 
tion to conferring power - Questions whether subs, 
tantial questioa of law are of wide public importance 
See Ibid, Art. 132 (1). AIR 1952 Pat 23 (DB) 

19. Judgment of single Judge of High Court. 

.Tn.tTriV’*' 7 Supreme Court 

under the Article from (udgment of Single Judge of 

High Court. Management oi Hindustan Commercial 
T ?anr ,^^agwan Dass, (1965; 1 Lab 

<1143MPt B) (Pr S) ‘ ^ ^ 

• “Arts. 133, 136 — Decision of single Judge in 
second appeal -Appeal to Supreme Court will not 
normally lie and this is evident from Art. 133 (3) — 
Remedy by way of Letters Patent not availed of— No 

® special leave under Art. 136 

shou d not be given or where it has been given it 
should be revoked can be laid down. Ralakrishna 

/J'nr-Y* 4er. (1964) 1 S C W H 535 

<196a) 1 SCJ 235 j (1965) 1 Mad LI (SC) 10 
0965)1 Andh WR (SC) 10 : (1964) 7 SC R 49 

AIR 196> S C 195(197, 198) (Prs 7. 8, 9). 

® 166 — Judgment of Single 

Judge of High Court in second appeal — Practice ol 
Supreme Court in granting Special Leave-No leave 

unless provisions of S. lOO. Civil P. C.. are contra, 
vened. 

Under Art. 133 (3) of the Constitution no appeal 
lies to the Supreme Court Irom the judgment, decree, 
or hnal order of one Judge of a High Court, and it 
has been the consistent practice of the Supreme Court 
not to encourage applications for Special Leave 
against the decisions of the High Courts rendered in 
second appeals; but in casei where the petitioners for 
Special Leave against the second appellate judgments 
de ivered by a .single Judge of the High Court are 
able to satisfy the Supreme Court that in allowinv a 
second appeal, the High Court has interfered with 
Questions of fact and has thus contravened the limits 
pre^veribed by S. 100 of the Code of Civil Procedure, 

IV claim for Sp-cial Leave. 

Alaoamanchi Ramappa v Muthaluiu Rjilapoa, (1963) 

2 S C \V R 107 I (1964) 1 Andh ( . T I i i961 S C D 

fA^^?Pr^'l) ^ ^ ^ ^ S C 1633 (1634) 

- — Art. 133 (3)-SingIe Judge dismissing writ psti- 

uons following earlier Division Bench decisions — 
Larlier Division Bench Decision already before 
Supreme Court under leave granted by the Division 
Bench — Leave to appeal from decisionof single Jur^ge 
if can be granted under Art. 132. See Ibid. Art. 132. 
AIR 1960 Andh Pra 628. 

- Art. 133 (3)-OrcIer of Single Judge — Appeal to 
^upreme Court — Application for leave-Maintaina- 

biiity. 

A certificate for leave to appeal to the Supreme 
Court against the order of a Single Judg'* of the High 
Court carmot be granted under Art. 133 in view' of 
the clear bar contained in its sub-ol. (3). 95 Cal L J 
160 : AIR 1955 Ca|-257 (258) (Pt B) (Pr 3) (LR). 

^*'1* J33 — Right of appeal under Article in 
cases heard by a single Judge of High (iourt. See 
Ibid, Art. 225 aIH 1952 Pat 341 (SB). 

-—.Arts. 133 (3) and 136 ( 1) —Applicability— Order 
^ biDgb Judge is not subject to Letters Patent appeal 
nemedy of aggrieved party is to approach Supreme 
Court for leave under Art. 138 (1). AIR 1955 N U C 
(I uni) 4025. 
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20. Concurrent findings of fact. 


~ Question whether on facts foued a 

law-Concurrent fiiioLg 

of both (Uiuits below vitiated on account ol fact that 
they missed the importance of a particulai document 
bearing on the question - Supreme Court inSred 
by examining the evidence afresh. Nathan v Maruthi 
Rao, ( t964) 6 S C R 727 ; (1964) 2 S C 7 fi 7 l r .orvi 

2 Mad L J <S C) 162 . 71964 ) 2 4 Lb VV R 

S C VV R 122 I AIR 1965 S C 430 (430)(Pt B) 

T ~ Pioceedings for annulment 

ot marriage under S 12 (I) (d). Hi.,du Marriage Art 
-Suprerjie Court wiji not interfere with the concu^ 
rent finding thai wife was not DreEnanf f»t ri'm t 

marriage except in exceptional L^/es ' 

S pL)(df P7«'d,ngs under 

rAnV w Hindu Marriage Act. there is a concur 

rent finding of fact ol the High Court and aKe 
City Civil Court that the wife was not pregnant before 

uncer Art. J33 (1) (oj interfere with the findincr 
merely on the ground that another view of fhe evf 
dence adduced in the case commendsLself to tL 
Supreme Court, specially when the finding is based 
On appreciation oi evidence, unless ir ic cKz-x »L 

the nndiog „ vitiated by an f^ror ol law L pTedLl 

^ ove^ooked or misconstrued. AIR^oeo 

S C 100 and AJR 1059 S C 781 and AIR 19sq < r oam 
and AIR 1955 S C 249. Relied on. Mihendra mS 

95°7mv 'c 1 1*®'’! S C D 

Ma^L Jia'. f.Si, b « SJt'V/b !-d„T,i ,1?,“ 

AIR 1965 S C 364 (413) (pt fj (pr 238) 

166 — Concurrent findings of 
tact Practice of Supreme Court — Supreme Court 
would not Interfere unless there are exceptional 

circumstances -Fact that Supreme Conr^ clues not 
agree witli reasons given by High Court for such 
finding IS no gronncl for interference “ 

In an appeal the Supremo Court will not ordi 
r nV - the concurrent findings of the 

Php p . questions of pure fact and review 

the entire evidence unless there are exceptional cir 

Lact crEven'^if^thf S 'he rormal 

^ ^ “ • Suoreine Cour: did not avree 

with the reasms given by the High Court for arriving 
at the coiiciiirent aodiiig of fact, viz , that there was 

a transaction of .sale ,t could not be said that S 

was circumstance justifying interfo- 

rence with the (inding. Kurapati Venkata Mullayya v 
Thondepu Rainaswami 6c Co., ((. 96 '^ ^ r* 

995 = AIR 1964 S C 818 (820.821, 

* Supreme Court— Concur 

rent findings of fact-Supremc Court will n^t int«“ 
fere e.xcept in exceptional cases. " 

Art. 133 does no: in any way limit the scope of an 
appeal provided a proper and valid certificate ^ 
I'sue J by the High Court thereundpr Th^ 1.' 

O.urthas undoubteJly the power to r'a/iew^hfeoT 

current findings of fac arrived at by the lo Lr Counts' 
inappropriate ca.ses. But it has been a Iona ,.7 1 ® ' 
practice of the Privy Council „rr,o r°tef fere wRf^ 
such findings based upon relevant evidenc"excLt 

under ex raordmary and exceptional circumkances 
The same practice has been a fiopted f di,. j 

by the Supreme Court since its iSio A 
S C 172 anJ .HR 1951 S C 177 and AHuSss S C 235 
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and AIR 1957 S C 280 and 1959 Cri L J 1223 : AIR 
1959 S C 960 and AIR 1959 SCSI and AIR 1960 S C 
100. Rel. on. A. Raghavamma v. Chenchamma, (1964) 
1 S C A 503 : (1904) 2 SCR 933 i AIR 1964 SC 
136 1142. 143) (Pt B) (Prs 11, 12). 

• Art. 133— Powers of Supreme (2ourt — Concur- 

rent findings of fact— Interference— Held that finding 
by the Courts below that a masonic lodge had acted 
in good faith in the matter of complaint against one 
of its members was a concurrent finding of fact— It 
was the practice of the Supreme (jourt not to inter- 
fere ordinarily with concurrent findings of fact. ILR 
(1958) Mys 786, Affirmed. T. P. Daver v. Lodge 
Victoria No. 363, S C Belgaum, (1964) 1 S C ^ 402 j 
(1964) 1 SCR 1 I (1963) 2 S C J 465 : 1963 S C D 
772: (196^) 2 Andh W P (S C) 100 : (1963) 2 Mad 
LJ(Sl) 100 I AIR 1963 S C 1144 (1149) (Pt B) 
(Pr 17). 

Art. 133 — Concurrent finding of fact — Inter. 

ference — Practice of Supreme Court — Finding of 
High Court without considering relevant evidence. 

Normally the Supreme Court is reluctant to inter- 
fere with a concurrent finding of fact of the Courts 
below (viz., whether the consideration for the arbitra- 
tion agreement was withdrawal and non-prosecution 
of criminal complaint) but where the judgment of 
High Court showed that it had not considered the 
relevant evidence bearing on the point and its conclu- 
sion rested mainly on certain erroneous considerations 
the Supreme Court interfered with that finding after 
examining the evidence for themselves : AIR 1954 
Orissa 234, Reversed. V. Narasimharaju v. V, Guru- 
murthv Raju. (1963) 3 S C B 687 : (1965) 2 SCI 539 i 
1982 S C O 963 : 29 Cut L T 1 : 1963 All W R (H C) 
35 J 1963 All Cr R 25 : (1963) 1 Ker L R 97 : (1963) 
1 Andh L T 102 : (1963) 1 S C A 257 i AIR 1963 
S C 107 (113) (Pt B) (Prs 20. 21). 

— Art. 133 — Finding of fact by authority appointed 
under Payment of Wages Act, 1936— Its correctness 
or propriety cannot be challenged by petition under 
Art. 227 — Point however.considered on merits by the 
High Court and the finding confirmed — Point carnot 
be taken before Supreme (Jourt also in the appeal. See 
Ibid, Art. 227. (1963) 1 Lab L J 267 (SC). 

• Art 133— Corrupt practice at election— Consent 

of successful candidate-.. Concurrent finding on. 

The concurrent finding of the High Court and the 

Election Tribunal, lo the effect that there was no 

consent of the successful candidate, either express or 

Imnlied, to the corrupt practice, concludes the matter. 

and it cannot be contended in appeal before the 

Supreme Court that there was such consent. Sarat- 

chandra v. Khagendranath. (1961) 2 S C R]33’ 

(1961) 2 S C A 326 : AIR 1901 S C 334 (337, 338) 
(Pt B) (Pr 7). V , o , 

• Art. 133 — Question of fact — Insanity. 

Where the t vo Courts below had reached opposite 
conclusions on the fact of lunacy, the Supreme Court 
looked into the evidence in the case, and heard 
arguments, in deciding the question. R. Muthammal 
v. Sri Subramaniaswami Devasthanam, 1960 Mad 
W N 243 » I960 S C J 903 : (1960) Mad L J (SC) 64 i 
(1960) 2 S C R 721 : (1960) 2 Andh W B (SC) 64 i 
AIR 1960 SC 601 (603, 604) (Pt B) (Pr 7). 

0 Art. 133— Concurrent finding of fact — Prac- 
tice o1 Supreme Court is not to interfere— Vfistaken 
inference from documents unless there is miscon. 
ftruction of documents is no less a finding of fact. 

Ordinarily a concurrent finding tha^ the deity was 
not family deity in which the public had no interest, 
and that the properties given to the deity constituted 
a religious and charitable endowment of a public 


nature is a finding of fact not open to further scru- 
tiny by the Supreme Court under Art. 133. A mistakeir 
inference from document is no less a finding of fact, 
if there is no misconstruction of the documents* 
Narayan Bhagwantrao v. Gopal Vinayak, I960 SCI 
263 : 0960) 1 S C R 773 : 0960) 2 S C A 153 : AIR 
1960 S C 100 (104) (Pt A) (Pr 8). 


• Art. 133— Concurrent finding of fact— Prac* 

tice of Supreme Court. 

The concurrent finding of the three Courts to the 
effect that the appellants are not hereditary tenants is 
essentially one of fact and when it is not vitiated by 
any error of law, the Supreme Court accepts it accor- 
ding to its usual practice, Bhinka v. Charan Singh, 
1^59 All Cr R 337 i 1959 All L J 557 : 1959 All W R 
(HC) 440 I 1959 Cri L J I223i (1959) Supp (2) S C R 
798 I 1960 S C J 892 t AIR 1959 S C 960 (963, 964) 
(Pt C) (Pr 9). 


*^~Arls. ‘ISS, 136 — Concurrent finding of fact — 
Usual practice of Supreme Court is to accept it. 
Kherulal Parakh v.Mahadeodas Maiya,(1959) 2 Andh 
W R (S C) 81 I (1959) 2 Mad L J (S C) 81 : (19^9) 
2 S C A 342 : 1959 S C J 878 > (1959) Supp (2) S C H 
406 1 AIR 1959 SC 781 (784. 785) (Pt C) (Pr 6). 

• Art. 133— Finding of fact — Interference* 

Lower Courts taking different views of evidence — 
Held there being no concurrent findings Supreme 
Court will allow appellant to place entire evidence 
of appellant's witnesses in support of his contentions. 
Asiatic Steam Navigation Co., Ltd. v. Arabinda 
Chakravarti, (1959) Supp (1) S C R 979 : 1959 S C A 
581 : 1959 S C J 815 : AIR 1959 S C 597 (600, 601) 
(Pt A)(Pr 8). 

• Art. 133— Concurrent finding on a consideri- 

tion of all relevant circumstances by appropriate 
authorities under Imports and Exports Control Act, 
1947. See Ibid, Art. 32. AIR 1957 SC 478. 


• Art. 133— Concurrent finding of fact— Entries 

in* Wajib-ul-arz — lafcrence from — Interfrence — 
(Civil P. C.(1908). S. 112). 

The Supreme Court does not normally go behind 
a concurrent finding of fact. The question whelher 
from the Wajib-ul-aiz entries an inference of sur- 
render or reliquishment of a sovereign right by Gov- 
ernment can be properly drawn is not a pure question 
of fact, 'depending as it does on the truescopeand 
legal effect of those entries. Raja Rajender Chand v. 
Mst. Sukhi, I L R(1957) Punj 819 i 1957 S C J 119 i 
10.57 S C A 2.51 : 1956 SCR 889 i AIR 1957 S C 286 
(293) (Pt C) (Pr 14). 

0 Art. 133 — Concurrent finding of fact— Inter* 

ference. 

The question whether a particular proceeding was 
collusive or not is essentially a question of fact and 
where both the Courts below have answered it in the 
negative on a careful consideration of the record it 
will not be interfered with in appeal before the 
Supreme Court. Nagubii Ammal v. B Shama Rao, 
1957 M P C 150 : 1956 S C A 959 : 1956 S C J 655 : 

1 L R (1956) Mys 152 ; 1956 Andh L T 1029 j 1956 
S C C 321 I 1956 SCR 451 : AIR 1956 SC 593 (598, 
601) (Pt F) (Prs 13. 20). 

0 Art. 133 — Concurrent finding of fact that 

alienation by Hindu widow was not a prucleu 
act of management cannot be interfered wi^n oy 
Supreme Court when the view taken ny 
Courts on evidence was proper. (Civil P. C. (lytjoj, 
S. 100). Kalishankar Das v. Dhipendra Nath, 1954 
Mad W N 769 i (1954) 2 M L J 351 ; (19-^4) ^ D J 
670 I 67 Mad L W 776 i 19.55 S C A 309 : 1955 
S C R 467 : AIR 1954 S C 505 (508, o09) (Pt C) 
(Pr 6). 
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•Artt 133— Certificate by High Court— Effect. 

If the High Court grants the certiScate prescribed 
by Art. 133 it will have the effect of permitting an 
appeal to theSuprene Court audit will not entitle 
the appellant to challenge the concurrent findings of 
fact if he is otherwise not entitled to do so. A certu 
ficate will not interfere with the discretion of the 

Couri to decide what matters are concluded 
^ findings of fact and what matters can legitimately 
M raised in the appeal. Fateh Kunwar v. Durbiiai 
Singh, 1952 All W R (H C) 398 * I L B (1952) 2 aU 
605 I 1952 All L J 457 I AIR 1952 All 942 (957, 958) 
<Pt E) (Pr 8 ) (FB), ^ 

[Overruled on another point in AIR 1901 S C 1795]. 

Art. 133 (1) (c) — Question of fact — Concurrent 
findings— Interference. 

The Supreme Court would not ordinarily interfere 
with concurrent findings on pure questions of fact 
and review the evidence for the third time unless 
there are exceptional circumstances justifying de- 
parture from this normal practice. AIR 1956 Manipur 
31 (32) (PtC)(PrO). 

——Art. 133 — Concurrent ficdings of fact — Sub- 
stantial question of law of great importance must 
exist for granting leave. AIR 1955 N U C (Manipur) 
4552. 

21. Practice and procedure* 

(a) Form and contents of application for 
leave. 

(b) Application to whom to be made. 

(c) Stay. 

(H) Interference with findings of fact. 

(e) New plea. 

21 . practice and procedure. 

• Art. 133 — Discretion properly exercised by 

High Court after a consideration of facts of case — 
Supreme Court will not interfere, bee Ibid, Art. 132 
A 1 R 1965 S C 1531. 

• Art. 133— Supreme Court— Arguments on facts 

— Details of, given in judgments of High Courts 
would normally be regarded as correct — AllegJtion 
that many arguments on facts brought before High 
Court Judges were not considered by them— Practice 
of making such allegations deprecated. Hashiruddin 
Ashraf v. Bihar Sunni Majlis-Awagf, 1965 B L J R 
381: (1965) 2 S C VV K 101 : 1965 BLJR381 j 
A I R 1965 S C 1206 (1208) (Pt B) (Pr 7). 

• Art. 133 — Suit by executors of will of one R 

that certain property sold by wife of R formed part 
of his estate and wife was merely beuamidar for H— 
Court holding that property belonged to sons of H as 
joint family property and they were entitled to pos- 
session — Sons not parties to the suit— Decision con- 
firmed in appeal to High Court — Apf>eal to Supreme 
Court — Contention that as sons of R were not parties 
to the suit no deciee directing executors to deliver 
possession to sons of U could be passed — ffeld, that 
though sons were not parties to the suit, as the execu- 
tors acquired no title to the proper^ in the suit, 
interference with the decree of the High Court by 
Supreme Court was not called for. R. Viswanathan v. 
Rukr ul Mulk Syed AOdul Wajid. (1963) 3 S C B 22 i 
A I R 1963 S C 1 t44) (Ft S) (Pr 96). 

• Art. 133 — Applicability — Exercise of discre- 

tion properly by High Court — Supreme Court will 
not interfere with such discretion Devendra Pratap 
Narain Rai Sharma v. State of U. P., 65 Bom L B 267: 
1963 M P L J 449 : 1963 Mali f. J 457 : (1962) Supp 
3 S C R 549 J (1962) 2 S C J 282 : (1962) 1 Lab L j 
206 : 1962 All 437 : ILR (1960) 1 All 636 : A I R 
1962 S C 1334 (1337) (Pt D) (Pr 12). 
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-Art. 133 — Preliminary issue in suit laisine 
question of vires of Act-State impleaded as party to 
appeal - CertiScate of appeal to defendant against 
Boding on issue-Death of plaintiff pending ap^al- 
Action personal to plaintiff - Maintainabili^ of 
appeal. See Ibid, Art. 132. A I B 1958 S C 253. 

• Arh 133 (1) (c)— Powers of interference— Deci 
^n of Deputy Collector under S. 20 , Minimum 
Wages Act— Application under Art. 220 — Obifction 
to lurisdictiOD of Deputy Collector on ground that 
the determination involved complicated question of 

felused to entertain objection 

since High Court under Art. 226 and also Supreme 
Court in appeal arrived at the same exclusion as did 
the Deputy Collector, whatever inUrmiti'e^ 
have attached to the Collector’s orders. Alison v 

S C A 280 : J957 S C J 268 : (1957) 
i L 1 472 I (1956-57) 11 F J R 4 QQ . 1957 s P n 

fpt ^ ‘ ^ ^ ^ 227 (23D 

• Art. 133 ( 1 ) (c) — Powers of Supreme Court — 
Appeal against order under Art. 226 - Interference. 

Proc^dings by way of certiorari under Art 226 are 

"not of course", The High Court has the power to 

pfuse the writ if it is satisfied that there was no 
failure ofjustice, and in appeals which are directs 
against he orders of the High Coiiit in applica^ons 
under Art. 226 the Supreme Court can Refuse ?o 
luteifere unless it is satisfied that the justicrof tho 

Tt>r.M r^sc if D..f ...I ri. • . ' OI tfle 



ar 


^ leave granted under— ProcR 

(^ 950 ); 

leave held was mi.sconceived 05 r«i r i 
1955 Cal 257 (258) (Pt E) Ip^) (DHk ^ 

(l)-Appli-ability of O. 45, Civil P C to — 

High Court to cancel certiBcate for appellant's 

to comply with 0.47, H. 7. See IbM a7i 

A I K 1952 Mad 94 IDB). (1). 

—^“Art. 133 (1) Deliberate withdn wa I <. i • 

tion for certification oi fitness - Appl^anl if 
permitted to press it acain Spp r -i ’A 
s. 151. A I R 1^955 N U (!';:MysU840:''‘' 

—Art 133 - Application for leave to appeal on 
half of Government - Presentation by clc^^f 
cate General— If according to law See ttni . . 

A 1 R 1952 Raj 180 (DB). ® ^32. 

21 (a). Form and contents of application for 

leave. 


• Art. 133 (1) — Application for certifiV f 
Contents - Prayer in geueral term — 

(High Court Rules and Orders - A 

Court Rules, Chap. 23, i(. 26}. Allahabad High 

The plain meaning of O. 45, R. 3 (1), Civil P r 
lints application to a petition under VrT m-i /in’ 
that the petilion in addition to stitimr ih '? 

appeal must contain a prayer 

provision or provisions o/ that article u^n I’' 
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CONSTITUTION OF INDIA (1950), Art. 133, Note 21 (a) 


a ccrtiQcUe under Art. loo does not con:ipIy with the 
rul^ S C A. No. 6h of 1957, dated 15th November 
1957 (All). ApDtoved. District B.iard, -Mlahabid v. 
S. Tahir Huss tin, 1959 All LJ 358 : ILR (1959)1 
All 636 : A I K 1959 Ail 572 (573) (Pr 5) (FB). 

Art. 133 — Form of application to High Court. 

See Ibid, .\rt. L32. A 1 U 1956 Manipur 33. 


21 (b). Applicatioa to whom to be made 

Art- 133 — Certificate of fitness -Certificate under 
Art. 132 (1) granted Oy judge dealing with case — 
Necessity for making application under Ait 133 to 

Bench dealing with applications for leave — Duty 
of Bench when application for leave is made — 
Application under .Ait. 133 not accompanied by certi- 
ficate under Art, 132 — Maintainability of application. 
See Ibid. Art. 132. AIR 1961 Cai 527 (DB). 

• Art- 133 1) (c)” Application under— To whom 
to be made — Practice in Calcutta High Court under 
Calcutta High C mrt Rules. See Ibid, Art. 132. A I R 
1961 Cal 521 (b B). 

-.Art. 133 (1) c) — Application for certificate 
under — Should be made according to the Rules and 
practice of the Calcutta High Ciuit to the Be.ich 

Supreme Court matters, ILH (1959) 2 Cal 

21 (c). Stay. 

B ——Arts- 133 and 136 — Appeal against order dis- 
missing writ petition under Art. 226 challeugirg 
vires and apphcability of Punjab Resumption of 
Jagirs Act, 1957 — Adjudication of rival claims to 
compensation amount will be wholly foreign to its 
scope —Supreme Court cannot giv'e cirection in judg- 
ment for staying payrnent of pait amount for speci- 
fied period though it had granted interim 5 tay till 
disposal of appeal. A I R 1952 S C 12, Hel. on. Amar- 
sargit Singh v. State of Punjab. 64 Pun L R 842 : 

<1962) SupD 3 S C R 346 : AIR 1962 S C 1305 (1313, 
1314) (Pt D) (Prs 21,22). 

~ 133 — Power of stav execution or operation 

of order passed by High Court. See loid, Art. 132. 
AIR 1957 All 505 (DH). 

• Art. 133 — Stay proceedings pending appeal to 
Supreme Courl. See Civil P. U ;1908), 0. 45, R. 13 
(d). AIR 1953 Assam 159 (DB). 

133 (1) — Application for leave for grant of 
certifica e — Execution of decree can be staved pend- 
ing disposal of application-Civil P. C. (1908). O. 45, 

R. 13 (2.1. AIR 1955 All 589, Kel. on. ILR (1900) Mys 

S3 1 « 

21 (d). Interference with findings of fact. 

• ~ Mt- 133 Supreme Court will net examine 
evidence at large specially when the High Court and 
the (Jourt below have drawn identical conclusion from 
It. See Supreme Court— Practice. AIR 1965 S C 1549. 


B ^ Arts. 133 and 136 — Appeal against order in 
wri- proceedings —Appreciation of affidavit evidence 
— Interference with finding of fact — Practice of 
Supreme Court — DeciMon of High Court that 
linpugned order was iijvalid on ground of personal 

bias — Matters to be cou'^^idered in appreciating 
evidence. 

On a writ petition cliallenGing the order of the 
Minister passed under s. 6S-D (2). Motor Vehicles 
Act, 1939, the High Court, on the atfidavit evidence, 
came to the conclusion that the .Minister was incom- 
petent to deal with the matter on ground of his 
personal bias, and that, therefore, the ordfr should 
be set aside. The High Court, however, granted a 
certificate of fitness tor appeal to the Supreme Court. 

Held, that the question before the High Court 
being one of appreciating the atfidavit evidence, nor- 


mally the Supreme Court would be reluctant to inter. 

^re with the findings of fact recorded by the Hiizh 

Court On such affidavit evidence but when, as in the 
present case the result of the finding of fact as to 
bias a It sets the status of a person holding a high 
public office in the discharge of his duties a qua^ 
judicial tribunal, the question about his bias needs 
to be carefully examitiea before an adverse verdict is 
pronounced against him. The Court must always 
enquire OQ which si ie the pr )babilities lie and must 
scrutinise the affidavits very criticdJy to determine 

winch of them deserves to be believed. Naturally, in 

dealing wita such a question of fact in appeal, the 
oupreme (Jourt is normally inclined to attach import- 
ance to the findings of fact recorded by the High 
Court itself. * 

Held, that the High Court was not in error in 
corning to the couclusiou toat the Minister for Trans- 
port with the schemes for nationalisation 

under S. 68. D (2) of the Act v/as injompetent to deal 
with them on ground of personal bias and that no 
case had been made out for Its interference. Andhra 
Pradesh State Hoad Transport Corporation, Hydera- 
bad V. bn Satvauarayara Transports tPj, Ltd.. 

2 S C VV R iS6 , (1965) 2 S C A 305 i 

^ S ^ 1307, 1309. 1310) (Pt B) 

(ris xlf i5i 24)« 

® 7 , Arts. l3o, 136 Supreme Court — Finding of 

fact oy lower Courts — Supreme Court will not allow 

finding to bcj challenged in appeal before it. Kanwar 

bingh V. Delhi Administration, 1965 (2) Cri LI 1: 

(1965) 1 S C \V R 896 I (1965 2 SCI115-1965 

o ^ ^ ^ *^35 j 1965 Cur L J 

366 : AIR 1965 S C 871 (874) (Pt D) (Pr 8). 

® ~ 133 — Finding as to factum of adoption 

by lower Cou’-ts — Interference in appeal by Supreme 
— See Hindu Law — Adoption. A I R 1904 S C 


B .\rt. 133 — Powers of Supreme Court— power 
to Consider evidence on record. 

Though High Court had formulated the two ques- 

assuming the sale in favour of the 
plaiatiir to be real whether the sale was intended by 
the transferor to defeat or delay creditors, and (2) 
assuming the sale was voidable uader S. 53 iD of the 
Transfer of Property Act .vhether the pliiutifr was a 
bona fide purchaser in good faith, as distmetand 
separate questions. In the discusMon which followed 
it (lia not keep th?se two points separate. Further 
there were some statements or assumptions made in 
the jn igm--nt of the High Court which were entirely 
not warranted by the facts. 

Held, that in view of this, the Supreme Court 
would itself consider the entire evidence on the record 
and arrive at its own conclusions on such evidence 
in record to the two issues; ind if it became necessary 
to arrive at any finding as regards the reility of the 

Sale, it would remand the appeal to the High Court 
for the matter being considered sinf'e the High Court 
had expressly reserved the consideralion of that 
question. C. Ahinl Shukoor Sa'ieh v. .\rji Papa Rao, 
(1964) 1 S C J 168 I (1464) 1 .Mad L J iSC) 44: (1964) 

1 Andb W R (SC) 49 : (1963) Snpp (2) S C R 55 i 
AIR 1903 S C li50 (1154) (Pt R) (Pr 9). 

® — .\rt 133 — Inlerference with finding of fact — 
Practice of Supreme Court — Finding ot lutnority 
hearing objections to scheme unJer S. 68 F, Motor 
V^eliicles Act that there as due service of notice on 
objectors, affirmed by High cJ mrt in writ proceedings 
— Finding being one of fact will not be ioterfered 
with in appeal to Supreme Caurt Sobhraj O inarrnal 
V. State of Rajasthan. (ri63) 2 S C J ISS : 1963 b C D 
410 : (1963) bnpp 1 8 C R 99 i A I R 1963 S C 640 
(643,644) (Pt A)(Pr 9). 


CONSTITUTION OF INDIA (1950). Art. 133. Note 21 (d) 


^ Art. 133 — Finding of fact recorded by High 

^urt— Supreme Court normally does not enter upon 
•a reappraisal of evidence — Supreme Court however 
entered upon a review of evidence on which the 
fandings were founded because another High Court 
on the identical issue had arrived at a different con- 

Rukn-ul-Mulk Syed Abdul 
(K q1'(P^8i1 22:AIR 1963 SCI (41) 
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133— Findings of fact— Interference-ILR 
(195/) ker 104 (FB), Reversed on facts. 

.. Supreme Court would not gobehind 

the findings of fact by the final Court of facts but 
wf^re the coiiclusion of the High Court is based 
partly on a rnisreading of the evidence and partly 
on the non-advertence to important material evi- 
dence bearing on the question and the probabilities 
u c Supreme Court would interfere with 

"8^ by examining the evidence. I L R 
(19o7) ker . 104 (FB ), Reversed on factsi Moran Mar 
Basslios Catholicos v. Paulo Avira, 1938 Kcr L I 

SIL' '^21: ILR (1958) Ker 1340 ; AIR 

1959 SC 31 : (49, 50, 51) (Pt G) (Pr 42). 

• Art. 133 — Question of fact. See Civil P C 

(1908), S. 112. AIR 1958 SC 512. 

~ Interference. See 

Civil P. C. (leos), S. 112. AIR 1057 SC 743. 

® “ Arti 133—Finding of fact — Interference — 
Arts. 220 and 227 — (Industrial Disputes Act (1947), 
(S« 2 (s). 

The question whether the lelationship between the 
parties is one as between employer and employee or 
between master and servant is a pure question of 
fact. The decision of the Industrial Tribunal on a 
question of fact which it has jurisdiction to deter- 
mine is not liable to be qaestioned in proceedings 
under Art. 226 of the Constitution and the Supreme 
(^urt entertaininc an appeal from the decision of 
the High Court, should also not interfere with that 
finaing of fact. Uharangadhra Chemical Woiks. Ltd 
V. State of Saurashtra. (1956.57) 11 FJR 439 i 1957 


SCJ 208 : (1957) S C A 216: (1957) 1 1 ab LI 477- 
1957 SCR 152: AIR 1957 SC 264 (268.269.270) 


(PtC) (Prs 17, 10. 24). 


21 (e). New plea 


. Art. 133— New plea by respondent — Plea of 
considerable importance— Supreme Court may deal 
with it. See Ibid, Art. 136, (1965) 2 SCJ 741 t (1965) 
2 I T J 657 : AIR 1966 SC 249. 

• Art. 133 (1)— New point— Application by G 

under S, 18, Land Acquisition Act (1894) for refer- 
ence to Court— Subsequent devolution of interest of 
C in Government— Government applying for refer- 
ence under S. 30 of Act of 1894— Contention that 
as interest of G devolved on Government, it may bo 
held that Government was in substance brought on 
record in place of G in reference under S. 18-Cau- 
tention not raised in Lower Court or in High Court 
—Contention not alloA-ed to be raised for the first 
time before Supreme Court— Civil P. C. (1908), O- 1, 
R. 10 (Per Subba ilao J. in dissenting judgment). Dr. 
G. H. Grant V. State of Bihar, (1905) 2 SCWR 
365 : (1965) 2 SCJ 404: (1965) 2 Andh W R (>C) 29 i 
(1965) 2 Mad L J (S C) 29 j (1965) 2 SCA 801 : AIR 

C OO^ / o 4 ’% nA^\ /nfci ri\ o f>f\\ 




o "^'1' 133-New point— Plea never advanced 
‘,n rtage of proceedings for assessmenl-Pit, 

ci°Vn° io/PPeal before Supreme 

Lourt. Government of Andhra Pndoch „ P‘cme 

19 s T c 240 f (is'esM “s r 

WR 494 I 1965 S C D 691 : (1965) 2 AnHh t x o't 
AIR 1965 S C 1396. ^ L T 87 i 


r\ ‘Art. 133— New point before Supreme Cn!l^^ 

Question of fact and iaw not advanced before 
Courts-- Question cannot be aK-ed to ^ 
for the first time before the Supreme Court 
^’alwa United Mills v. State of M. P., (1965)S^S^r f 

((19M 1 I TJ 614 : AIR 1965 SC 1272 (12)4) 


fact. 


Art. 133— New plea relating to question of 


Where the appellant had not alleged in its nhir t 

or at any .stage of the proceedings in the trial Cnnri 

hat pa. t of the land in suit consisted o lds J 

Held.thatit was not fair to allow this fresh con- 
en.ion relating to a question of fact to be raLd " 

he stage of appeal before the Supreme Court even 
though in hoine of the records of rights cerfain 
was described as porpmboke. Sri /thmanathaswami 
p^astbanam v. K, Gopalaswami Ayyancar (196'4) q 
S C R 763 I (1964) 1 M L J (SC) 42 I (1964) ] 

W R(8C) 42: (1961) 1 SCJ J05: 1 64 SC O 
o40i AIR J965 S C 33i (340) (Pt A) (Pr 4). ^ ^ 

• Art. 133 -New point— It would net be nronpr 

to permit the appellant to make out an entirely new 
ca.se at the stage of appeal to Supreme Court Devii 
V. Alagan Lai H. Atharna. (1905) 1 S C J 530 * (19641 
7 S C R .->64 I 1964 0 L J R 770 : (1964) 1 S C \V R 
C54 ; Aid 1965 S C 139 (140) cPt A) (Pr 6). ^ 

• Art. 133— New plea. 

Plea regardl.ng constitutional validity of order 

under Art. 14 Pleadings in that respect before High 
Court in writ proceeding were of vaguest character 
-Determination of plea involving amendment of 

pleadings and investigation of necessary facts 

Supreme Court refused to entertain the plea and 
remand the case for determination of that issue- 
Par y given liberty to file fresh writ petition for 
challenging order on that ground. State oi Ra/asthan 
V. Ham Saran (1965) 1 Lab LJ 103 i (1964) 2 S r n 
982: AIR 1964 SC 1361 (1365, 1366) (Pt Q (Pr n ” 

• Arl. 133— New plea. 

In the appeal before the Supreme Court arising 
out o a !uit for specific peiformance of a contract* 
the plea that It was not a tit case in which specific 
performance of contract should be enforced by he 

Court was not allowed to be raised for the first time 

when It was not specifically raised in the pCh 

Court and the necessap- facts were net pleaded in 

the pleadings. Chaudnee Widya Vati Madrlen , 

Dr. C. L. Katial. 00 Punj L R 138 i (1963) 2 8 C W li 
215 1 (1904) 2 S C R 495 , ( 1964) 2 S C J 8-4 w r 
1964 S C 978 (980) (Pt B) (Pr 5). •* ‘ ^ ^ 

Art. m-Civil P. C. (1908), S. 100 -Plea of 


a 


1906 S C 237 (241, 244) (Pt B) (Prs 8, 20). 

® Art. 133— Applicability —Appeal from order and law— Pica raised for fimF 

On writ petition — New objection — Objection not thoe in Supreme Court— Not allowed. ^ 

raised in High Court — Whether can be raised in htato of Orissa. <1963) Supp 1 S C R 7'^n • / lorol 
appeal before Supreme Court. See Ibid, Art. 226. ' 50 . (19631 

AIR 1965 SC 1763 

® ”|^Art. 133— New plea — Plea depending upon 
lurther investigation of facts — Not allowed tor fir.st 

■ Vol. 4.] Fn. D. 29. 


S C D 263^* 29 tut-Lx 2i3TAiri963's 
(1233) (PtC) (Prl7). 8 C 1227 


• Art- 133— .Appeal in incamc-tnK caccs-Onoc 

tian not arising out of order of Tribunal-Question 
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CONSTITUTION OF INDIA ( 1950). Art. 133, Note 21 (e) 


cannot be raised in Supreme Court in appeal— In- 
come-tax Act (1922). S. 6G. 

The jurisdiction of the High Court under S. 60 
of the Iccome tax Act being advisoryi they are 
concerned to give their opinion on questions which 
fairly arose out of the order of the Tribunal, and 
were in fact raised and referred. A question which 
does not arise out of the order of the Tribunal, 
cannot be raised in the Supreme Court in appeal 
from the judgment of the High Court in the In- 
come-lax leftrence, as it could not be raised in the 
High Court. Kishinchand Chellaram v. Commr. of 
I. To Bombay. (1962) 46 I T K 640 ; (1962) 32 Com 
Cas 1046 : (1963) 1 IT] 5 ; 1963 Com Cas JRep 70 : 
(1963) 2 S C 13 268 : (1963) 1 S C J 153 i .AIR 1963 
S C 390 (393) (Ft B) (Pr 10). 

• — Arts. 133, 136 — :New plea —.According to 
settled practice of Supreme Couit appellant, except 
in exceptional circumstances, is not entitled to raise 
a plea for the first lime at the hearing in Supreme 
Court. Kalan Singh v. State of C. P. (1963) 1 S C J 
50 : 1962 Snpp (2) S C R 76 : ILR (IS62) 1 All 906: 
1962 All L J 525 : AIR 1962 S C 1183 (1187, 1188) 
(Pt B) (Pr 12). 

S Art. 133-Nevv plea— Respondents not relying 

upon a ground in their statement of case— Supreme 
Court refused to consider same. J iginder Singh v. 
Deputy Custodian General of Evacuee Property. 
C3PunLR 733: (1962) 2 SCR 738: AIR 1967 
S C 145 (148) (Ft D) (Pr. 11). 

• Art. 133 — New plea — Plea that suit was barred 

under O. 9, R. 9 Civil P. C. though raised in trial 
court no issue framed and no evidence let in that 
behalf— Appellant cannot raise the question before 
Supreme Court. Kesor Singh v. Balwant Singh. 

(1962) Supp(l) SCR 325 (5 0 

• Art. 133 — New Plea —Practice of Supreme 
Court. 

Held, that the question as to the effect of the rules 
framed in 1941 under S. 24L of the Government of 
India Act was never raised or argued before the 
High Court and therefore the Supreme Court would 
not entertain any plea depending for its adjudica- 
tion on notifications said to be issued by the Govern- 
ment from time to lime, raised for the first time in 
appeal, when such notifications have never been 
brought to its notice, Gian Singh v. State of Punjab. 
(1962) 3 S C R 515 : (1962) 1 8 C J 641 : AIR 1962 
S C 219 (223) (Ft. B) (Pr 9). 

9 Arts. 133 and 134 — New point— Point not 

urged before High Court will not be permitted (o 
be raised as matltr of course and save in exceptional 
cases. Bhagwali Saran v. State of U. P. 1961 S C D 
273 : I L R ( 1961 ) 1 All 740 : (1961) 3 S C R 563 : 
1961 (2) Cr L J 24 J (1961) 2 S C J 217 : 1961 Mad 
L J (Cr) 485 : AIR 1961 S C 928 (930) (Pt i) (Pr C). 

• Art. 133 — New' plea involving questiuii fact 

—Not raised before High Court— Supreme court 
refused to allow it to be raised in appeal filed before 
it on certificate of fitness— If open. Kesari Singh v. 
State of Bajaslbaii. 0961) 1 S C J 254 : (1961) 2 
SCR 47 : AIR 1961 S C 432 (439, 440) (Pt E) 
(Pr3l). 

• Arts. 133, 226 — New plea— Plea not raised by 

appellant in his petition under Art. 226 not allowed 

to be raised for first time in appeal. Associated 
Cemert Co. Ltd. v. P. D. Vyas, (1960) 1 Lab L J 
563 I 1960 Nag L J 473 : 62 Bom L R 563 : 1960 
M L J (Cr) S04 ; 3960 SCJ 1269: (I960) 2 MLJ 
(SC) 107:(19C0) 2 An VV R (SC) 107 : (1960) 2 S C R 
974 : AIR 1960 S C 665 (668. 669) (Pt C.) (Pr 9). 

• ' Art. 133 — New plea. 

At the hearing of the appeal, the appellant at- 


tempted to show that properties attached to Sansthai> 

were granted to him, impressed with service of the 

deity. But that was not the case he had made out 

either before the District Court under the Charitable 

and Religious Trusts Act or in the plaint filed in this 
case : 

Held, that it was not oppn to him now to change 
his plea with regard to his ownership, and the case 
must be decided only on the contention that the pro- 
perties were private. Narayaii Bhagwantrao v. Copal 
Vinayak, I960 SCJ 263 : (1960) 1 SCR 773 r 

(1960) 2 S C A 153 : AIR I960 S C 100 (lOS) (Pt E) 
(Pr 22). 

Art. 133 — New plea — Practice of Supreme 
Court — Question of fact. See Civil P. C. (1908), 
S. 112. AIR 1958 S C 239. 

• —Art. 133 — New plea — Question of fact. See 
ibid. Art. 132. AIR 1958 S C 86. 

• Art. 133 — New point. 

Point w'hether certain contract notes were not con- 
tracts for sale and purchase of securities within the 
purview of S. 0, Bombay Act (8 of 1925) not raised in 
Courts below — Supreme Court however allowed it 
to be raised by the appellant in view of the terms of 
the contract notes and the admission of the respon- 
dent in her petition. Jugal Kishore v. Goolbai, (1955) 

2 S C R 857 : 1956 S C A 499 : 58 Bom L R 486 : 
(1956) S C J 64 : A I R 1955 S C 812 (815) (Pt A) 
(Pr 5). 

• Arts. 133, 136 — Practice — Appeal — New 
plea. 

Certain aspect of the case not raised by respondent 
in his grounds of appeal to High Court or in theappeal 
filed for the respondent in the Supreme Court — When 
issues were framed in trial Court counsel for both 
parties expressly slating that there was no other point 
in dispute and that they gave it up if a mention of it 
was made in the pleadings — Held, under the circum- 
stances it was too late to allow the point to be raised 
in the arguments before Supreme Court. Wali Singh v. 
Sohan Singh, AIR 1954 S C 263 (266) (Pt B) 
(Pr 6). 

• ‘^rls. 133, 336— SupremeCourt Practice— New 

plea— Question of law — Not raised in statement of 
case— Would not be allowed to be raised. 

It is the Usual practi::e of the Supreme Court not 
to allow parties to take points which are not even 
taken in the statement of case before the Court. 
Gancshi Rum v. District Magistrate, (1961) 2 Lab 
L J 690 1 ( 1961-62) 21 F J R 113 (SC). 

• — |*Art. 133 — Supreme Court Practice — New point 
— Point taken in the petition but not argued before 
the High Court— Would not be allowed to be raised 

Judgment of High Court elaborately dealing with 
the points raised by parties — Assumption is tiiat point 
sought to be raised was not argued before the High 
Court. Ganeshi Ram v. District Magistrate, (1961-62) 

21 F j R 113 : (1961) 2 Lab L J 690 (SC). 

Art. 133 (1) (c)— New plea— Plea not taken in the 

leave application or its grounds, cannot beiallowed at 
stage of arguments. ILR (1964) 1 All 397 j AIR 1964 
All 125 (126, 127) (Ft B) (Pr 4) (DB). 

Art. 133 — New plea — Point not raised before 

High Court at time of hearing of writ petition not 
allowed at stage of leave application ILR (1964) 1 
All ,397 : A I R 1964 All 125 (127, 128) (Pt F) (Pr 9) 
(DB). 

Art. 133 (c)-Civil P. C. — S. 109 (c) — Question 

not raised in suit, appeal and second appeal — See 
Civil P. C. (1908), S. 109 (c). AIR 1953 Assam 70. 
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Art. 133 — Point not raised in lower Court — 
Leave cannot be granted. 

‘0 a Party under 
^ purpose of raising a point for 

the first time after the case disposed of. AIR 1940 

810 and AIR 1958 Assam 101, Ref. 1955 Cr L I 
747 : AIR 1955 V P 17 (19) (Ft C) (Pr 10). ^ 
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ARTICLE 134 

SYNOPSIS 

(Constitution of India. Art. 134) 
1* Scope of the Article. 

2. Special leave and certificate of fitness 
tion. 


•“ Distinc* 


22. Limitation. 

■Art- 133— Limitation— ‘Application for leave to 

appeal referred to in S. 12, Limitation Act (1963) does 
not exclude ‘application for certificate of fitness’ con- 
templafed by Art. 132 of Limitation Act (1963) — 
Application for leave to appeal under Art. 133 (1) (a) 
of the institution - ReneGt of S. 12 (2) and (3) can 
be availed of. See Limitation Act (1963), S. 12. A I R 

1965 Cal 630 (DB). 


Att. 133 — Appral — Limitation Act (190S) 
^79-AppIicabil)ty - (C. P. Code (1908), Ss. lOoi 
110 and O. 45, R. 2)— (Supreme Court Rules, (1950). 

Ot 10^ 1). 

Where the right of appeal is given by the Consti- 
tution. and given by way of deGuing the jurisdiction 
of the Supreme Court, the procedure for preferrinc 
and prosecuting such appeals is laid down in the 
U 1 . Code. In so far as the Code also contains provi- 
sions r^elating to the right of appeal and in so far as 

u* n M ^1 what cases an appeal 

shall he, there may be a duplication. 4’hat. however, 

does not involve the consequence that appeals con- 
lemplated by Art. 133 of the Constitution are not 
governed by the Code. An appeal to the Supreme 
Court from a judgment, decree or order passed in a 
civil proceeding, is an appeal under the C. P. Code 
as well. Article 179 of the Liaiitation Act applies by 
its language directly to appeals to the Supreme Court 
from judgments, orders or decree passed in Civil Pro- 
ceedings. 62 Cal W N 155 s AIR 1958 Cal 296 (296 

297) (Pis 2, 4, 5, 6) (DB). 


;-Art. 133— Leave to appeal — Limitation— Starling 
point— Date of signing cost sheet. 

In computing the period ol limitation for the pur- 
pose of an application for leave to appeal to the 
Supreme Court against a judgment of the High Court 
passed in its revisional jurisdiction, (he date on 
whicli the cost >heet was signed by the Assistant 
Registrar cannot he taken as the starting point of 
limitation, nor can the period between the date of the 
judgment and the date on which the cost sheet was 
signed be deducted. The cost sheet is not a decree 
within the mfaning of R. 8 (4) of Ch. \’f of the Rules 
of the Appellate Side of the Calcutta High Court. 
ILR (1954) 1 Cal 438 i 56 C \V N 362 i A I R 1953 
Cal 13 (15) (Prs 10, 11) (OBI. 

■ Arts. 133 and 227 (21 (b) -Application for leave 

to appeal to Supreme Court — Limitation — [C. P. 
Code {1908). O. 45, R. 3 ’. 

Chapter 8-A , \^oI. V of tlie Rules and Orders of tlie 
Punjab High Court contains rules framed by the High 
Court regarding appeals to His Majesty in Council. 
Rules in Ch. 9 were framed by the High Court 
regarding appeals to the Federal Court. 7’here is 
neither any authority nor any rule .showing that any 
one of these chapters has been made applicable to 
appeals to the Supreme Couit. In view ol this, 
rule which is laid dowm in .\ I R 1950 E P 105 
at p. 198 becomes inapplicable. Hence, there is no 
force in the contention that there is no proper appli- 
cation made within the time allowed by the Limi- 
tation Act for leave to app^’al to the Supreme Court. 
55 Pun L R 512 : A I R 1954 Punj 05 (65, 00) (Pr 6) 
(DB). 


3. ‘‘Judgment, final order or sentence.*’ 

4. Clause (1) (a). 

5. Certificate of fitness for appeal -Clause (1) (c) 

(a) Certificate of fitness-Guiding principles. 

(i) Substantial question of law. 

(ii) Questions of great public or private 
importance. 

(iii) Questions of fact. 

liv) Delay— U'lielher a ground 

(b) Certificate of liiness -When not granted. 

(c) New point — Whether can be raised at the 
stage ot application under this sub-clause 

(d) Powers of High Court, 

(e) Who can apply. 

(f) Appeal against acquittal. 

(g) Proceediugs for contempt of Court. 

(h) Habeas corpus applications. 

6. Proviso to cl. (1) (c)-Ruies of High Court. 

7. Bail, 

8. Powers and duties of Supreme Court on appeal. 

(a) Concurrent finding of fact — fnler/erence 

(b) New point - Whether can he allowed to 
be raised lor the first time before Supreme 

9. Laches and limitation. 




Arts. 134 (1) and 13G — .Appeal on facts. 

■ u.' Ayyar, J. — Art. 131 (i) confers a 

right of appeal to the Supreme Court in certain cases! 
in terms unqualified on question both of fact and of 

‘ appeal under Article 130 

\rt J'*'®"'*"® questions of fact, then 

^ become superfluous. It Is obvious 

that the intention of the Constitution in providing 
for an appeal on fjcts under Art. 134 (l)(a)and 

iI'LT 'c, 'ft- 130, Aher IWa 

kjhma V. State of Saurashtra, 1956 Mad W N 

( I95G) S C J 24.3 : 1956 Cr L J 426- (1956) l\VJi 

(S C) 135 , iq.'iO s C A 440 : S Sari I I if 9 

2 S C K 1285 , 19.'7 Andh L T 92 .1956 kl W R 

(Sup) 60. AlII 1956 S C 217 (225. 226) (Pt 10 (Ki)! 

f^^^ceediegs not covered bv Art iTi 

or 13-l-l(enedv is under Art. 136 -ProLdine I 
proceedings before Election Tribunals are not wit£ 
purvie -' of either Art. 133 or Art 134 w I 4 
Art. 10 ... ATI! 1956 Ajmer 40 (1). 

r~77»Vk 'PP'icahility - Proceedings under 

Legal Practitioners Act. * imutr 

/Uticle 134 applies only to criminal proceedings 

and not to proceedings under the Legal Practitlone?! 
Act which are more admi nistrative in character and 

concern merely the maintenance of the discinfine 
among the oiheers of the Court. 1956 Cr L t 35 S r n 
AIR 1956 Ajmer 40 (1) (40) (Pt A) (Pr l) ^ ^ ' 


Arts* 134, 132 and 133 — Scope of. 

Articles 132 and 1,34 havp fr. 

Art. 132 was intended to confer a right o^rapp^eaMn 

erery case whether civil or criminal (or Xr pro 

d. BO ,n,..dcd 
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any judgment, decree or final order of a High Court 
in a civil proceeding. Similarly Art. 134 was intended 
to confer a right of appeal against any judgment, final 
order or sentence of a High Court in a criminal pro- 
ceeding. 

The words of Art. 134 used are not 'criminal pro. 
ceedings in a High Court' or ‘criminal proceeding 
before a High Court'. There the word 'of can only 
refer back to the phrase ‘any Judgment, final order or 
sentence' and not to the word ‘proceeding’. 

Where on an appeal against the order of acquittal, 
the High Court remanded the case for retrial, and the 
accused applied for a certificate that it is a fit case for 
appeal to the Supreme Court; Held, that the order of 
the High Court was not a 'final order' withinthemean- 
ing of Art. 134 and the applicant was not entitled to 
the certificate. 1953 A M L J 130 i 1954 CrJL J 540 i 

AIR 1954 Aimer 18 (1) (18) (Prs 4. 5. 7). 

'Art. 134— Scope — • Order in proceeding that is 


neither civil nor criminal -Appeal to Supreme Court 
when lies. See Ibid Art. 132. AIR 1957 All 505 (DB)! 


f .Appeals to Supreme Court — Procedure 

4 . 132-Scbeme under 

Art. 132 and Arts. laS and 134 as regards appeals to 
the Supreme Court is different. See Ibid Art IS? 
AIR 1931 Cal 527 (DB). ’ 


Arts. 134 and 20 (2)-Scope - No conflict exists 
between Articles - Article 134 recognising right of 
appeal from acquittal does not give way to Art 20 

(2)- Section 417. Criminal P. C. conferring riglu o 
appeal against acquittal is not ultra vires of Art 20 
(2) of CoDSlitution — (Criminal P. C. (1898), S. 417) 

Th^ere is no conflict between Art. 134 and Art So ipi 

: vS'to^ “S 

gwen to Art. 20 (2). An accused cannot be said tn 
Kave been convicted or acquitted, as a resuTt of a 
ludgment passed in the course of 'prosecution 
punishment ■ il that judgment is still open to apaeil 
to a Court of higher jurisdiction and it has 

under S 403, Criminal P, C., corresjond^tolrf 13 
(2). that an appeal IS not a second tria’ hM^ nni ^ 
continuation of the trial in Uie S t;ns Cour^ It 

also follows that the institution of an appearunde 

S. 417, Cnminal P. C. by the Government against a, ^ 
acquittal IS not tantamount to the prosecufion am 
punishment of an accused for same offence more tha3 

once and hence S. 417, Criminal P C ° 

the right of appeal is not ultra vir«^of AU 
the Constitution. AIR 1914 Mad R^f f 

« L ,1,20 , AIR ,952 


’Arts* 134 snd 3/2 snd Criminal p c 

Ss. 195 and 47G.B-High Cou7t 
tijn under S. 193 of the Penal CoHptfij"® P'osscu. 
right of appeal to the Supreme Court. ®“‘omatic 


The expression ‘the Court to whirk orv,^o t 
narily lie’ in section 195 (3) of the CiLina^"? C°'h ‘ 
reference to a higher Court to wki^k 7 has 

right of appeal against the 

Courtis provided. Merely because of \kp^^ 
and limited light of anneaT to thJc ■'estnctcd 

under Art. I34" (1) ”of tfe Const.ftion'’lro^°“^ 

be said that the Supreme Court of India ’ is 
of cnminal appeal against the decisions ol the 

orders the prosecution of two SuMnSicto^’l 
offence under S. 193 of the Indian Penafcode 

is no automatic right of anneal to th« 

under S. 47e.B ol the Crimfna] P C Court 

The right of appeal in criminal matters “0 the°9^®‘'' 

SuuTon'.' Art. 

[On the facts, it was held that therp 0.^.0 

tion of public or private imp1rtan‘e%:^UVera 


question of law involved and leave was refuia 
against the order of the High Court. But it wascerH 
hed that this order involved a substantial question 0 
law as to the interpretation of Arts. 134 (1) and 37i 

XT Case-law reviewed. 1951Madil 

N 825 : 1931 Mad VV N (Cri) 245 j ILR (1952) Mat 
638 , (1951) 2 M L J 503 , 1952 Cr L J 6i , 64 l H 

B) 

"-—.\rts. 134^133^ I35 gnd 372 — ‘Article 372 read 
with Art. 13o does not retain right of appeal wherj 

apply — Effect of Art. 133 or 
S. 109 (c), Civil P. C. See Ibid, Art. 135. AIR 1951 
Mad 1051 (1054, 1055) (Pt D) (Pr 6). 

[Overruled in AIR 1957 S C 540.1 


2. Special leave and certificate of 
fitness — Distinction. 


Art. 134 (1) — Comparison of Art. 136 with 
Arts. 133 (1) and 154 (1). See Ibid, Art. 136 (1). AIB 
1963 S C S74. 


Arts. 134 (1) (c) and 136— Certificate of filnew 
tor appeal and Special Leave— Distinction. 


The power of the Flish Court under Art. 134 (1| 


u limited than the power under Art. 136 

the Constitution of the Supreme Court in the mattff 
of granting special leave. The Supreme Courtoidi- 
narily does not interfere in matters of fact. But in 
special circumstances it may interfere if, in its dis* 

cretion, it finds that it is necessary for the ends or 

justice to interfere. But so tar as High Couit is con* 

5atisfied that the case is a fit one 

(1957) All \VR(HC) 79 {(1957) 


cerned, it has to be 
for leave to aopeal. 
All L J 228. ‘ 


Arts. 134 (1) (c). 136 — Grant of certificate bjr 
High Court — Considerations involved not 
those under Art. 13fl. 65 Mad L W S92 1 (19"1J 
Mad L J 725 : 1953 Cri L J 250 : AIR 1953 Maa®® 
(68,69) (Pt A) (Pr 5) (DB). 


Arts. 134 (1) (c) and 136— Scope- 
Though Art. 134 (1) is wide enough to cover 
L to Supreme Court against acquittj 

standard applicable in respect of Art. 134(1 


iu oupreme L-ourt against augujv 
standard applicable in respect of Art. 134(1 
not the same as indicated in Art. 1*34 (l) (c) 
relates to civil matters. No doubt, principles 
regulate granting ol rpacial leave to app^ 
oupreme Court under Art. 130 equally api 
granting leave under Art. 134 (i) (c). 

It would, however, be against the policy ol 1 
^re to construe Art. 134 (1) (c) as permithng 
'^ourt to grant leave to appeal as against |udgfr 
^^^uittal confirmed by High Court. The mci 
that case involves important questions ol > 
which there i.s difference of opinion between 


which there i.s difference of opinion between 
out which do not ultimately affect decision 01 

^ nrfwy nd for g 


— V rvi.xyu uo lioi: Ultimately attect aeci^iyi^ 
on merits i.s not a sutficient ground for £ 
leave under Art. 134 (1) (c . The position^ 
gard to Supreme Court is, however, different 
exceptional cases, it is within the prerogativ 

upreme Court to grant special leave unasr 
even against an .order of acouittal where^ 


»^uuri CO grant special leave 
even against an .order of acquittal where 

stances anoiinting to grave miscarriage ot jt 

perversity or deceipt by fraud are m 
Oris,sa 291 ; AIR 1952 Hyd 40; Ci 


Vn '-^^*ssa 2tJl : AIR 1952 Hya ‘iv, 

P ^ (SC), Rel. on. Case law discusset 

ol Orissa v. Minaketan Patnik. I L R df; 
G78 : J953 Cr L J 1084 : AIR 1953 Oriss* 1' 
16a, IGG, IGS) (Pt C) (Prs 5, 6, 13,21} (SB). 

b^^en’ 136— Scope— H i: 

I * 1 is not in terms identical with I 

visions laid dowm in Art. 154 (l)(c). Under • 
an absolute discretion has been given to the ^ 
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leave in any case, but under 
Art. 134 (1) (c) the High Court has no jurisdiction to 
pant any certificate unless it is of the opinion that it 
is a Ht case for appeal. Therefore, the' discretion 
given to the High Court is circumscribed by the pro- 

57 Punj L R 332 . ILR 
(1955) Pun) 1345 i AIR 1950 Punj 1 (3) (Pt C) (Pr 5) 
(DB/« 

3. ‘‘Judgment, final order or 

sentence.'* 

• *"“Att. 134 (11 — Final order— Meaning of — Inler- 
jocutory order allowing application of accused for 
production of document and disallowing claim of 
privilege by Union Government — Order confirmed 
by High Court in revision— Not a final order. 

An order cannot be said to be ‘final order' within 
^0 nieaning of that expression in Art. 134 of the 
Constitution if it does not of its own force bind or 
affect the rights of the patties. AIR 1951 S C 14, 
Rel. on. An order allowing the application of the 
accused for the production of a document by the 
Union Government and rejecting the claim of privi- 
lege by the Union Government in a pending criminal 
proceeding even if confirmed by the High Court in 
revision is only an inteilocutory order and not a final 
order within the meaning oi Ait, 134 (1). It does 
not purport to decide the rights of the parties, name- 
ly, the State of U. P. and the accused. It enables the 
accused to have theiaid document duly proved and 
exhibited in the case, ft relates only to a procedural 
step for adduciiiff evidence. The indirect effect of 
that order on a third party to the proceedings, viz., 
the Union Government who does not seek to question 
that order, does not deprive the order of its inter- 
locutory character. State of U. P, v. Col. Sujan 
Singh. 1964 All L J 921 : (1964) S C W K 40 : 1965 
(1) Cr L j 94 : (1965J 1 S C A 437 i (1965) 2 S C J 
389 I 1965 Mad L j (Cri) 623 i (1964) 7 S C R 734 i 
AIR 1964 S C 1897 (1900, 1901) (Pt C) (Pr 8). 

Art. 134 ( I) — ‘Final order.* 


A complaint was filed against the applicant charg- 
ing him with several offences including one under 
section 193i I. P, Code. Against the order filing the 
complaint the applicuat went up in appeal to the 
Sessions Judge under S. 476-3 of Cr. P. Code. The 
Sessions Judge allowed the appeal and set aside the 
complaint so far as the offence under S. 193, 1. P. 
Code was concerned. Against that order an applica- 
tion in revision was filed in the High Court and the 
question whether section 479-A of the Criminal Pro- 
cedure Code had impliedly repealed section 476 of 
the Code in respect of all cases of witnesses giving or 
fabricating false evidence in judicial proceeoings was 
raised. 1 he High Court was of opinion that it 
should be answered in the negative. As a result of 
that decision, the order of the Sessions Judge was set 
aside and the case was sent back to him for being 
heard on merits. It was against this order sending 
the case back to the Session.s Judge for being con- 
sidered on merits that the application under Art. 134 
(1) (c) of the Constitution had beeu made : 

Held that the order dispofing of the application in 
revision could not be considered to be a final order. 
It was therefore not open to the High Court to cer- 
tify the case to be a fit one for appeal to the Supreme 
Court. 1900 All L J 154 i 1960 Cr L J 1534 i A 1 R 
1960 AH 728 (729, 730) (Prs 7. 9). 

Art, 134— Judgment or final order — Dismissal of 

application to quash proceedings under Defence cf 
India Act on the ground that Act had expired— Re- 
vision to Sessions Judge dismissed — hurther revision 
to High Court on same ground dismissed — Judgment 
or final order is that passed by the High Court and 
hence no appeal lies to Supreme Court. A I R 1955 

NU C (All) 4432. 


458 

Art. 134 (1) — Judgment or final order — Test is 
final determination of proceeding — Order for retrial 
IS not judgment or final order— AIR 1962 Cal 113, 
Dissented from and held to be contrary to P. C., 

feis 

S?SMph'4?fSS,: ■' ' “ 

——Art. 134 (1) (c)— Final order— Test of finality — 
Order granting or refusing bail not final-No certi- 
ticale can be granted. 

It is well settled that test of finality is that in order 
to be linal the order should finally terminate the lis 
or the proceeding. An interlocutory order is neither 
a judgment nor a final order within the meaning of 

(95-1 Cal 424 and 

AIR 1960 Cal 77, Rel. on. 

Judged by the above test, an order granting or 

relusing bail cannot be a final order. High Court is 

not competent to grant a certificate under Art. 134 (1) 

Constitution, (1961) 1 Cr L J 370 j AIR 
1961 Cal 169 (172) (Pr 4) (DB). 

"—Art. 134 (1) I’inal Order— Interpretation of — 
(Words and Phrases— Final Order). 

Where the proceedings against the accused were 
pending in the Magistrate's Court and no final order 

by way or acquittal or conviction had been passed 
against him, the order passed by the High Court on 
the criminal revision petition moved by the accused 
could not be said to be a final order within the 
meainng of Art. 134 (1) of the Constitution and a 
ceHifacate of fitness could not be given. AIR 1949 

L J 801 : AIR 1954 Him Pra 

45 (45, 46) (Pr 3). 

**“Art. 134 (1) (c) Final order* — Order on bail 
application— Leave to appeal. 

An order on a hail petition cannot be said to be a 

final order within the meaning of Art. 134 (1) (c) of 
the Constitution inasmuch as it does not decide the 
issue between the parties and as it does not rejult 
either in conviction or acquittal of the petitioners. 

application for leave to appeal under Ait. 

134 (1) (c) against the order refusing bail is incompe- 
tent. A I R 19o5 Mad ol2 and AIR 1958 Mad 151 
applied. 19o9 Mad W N 582: 72 Mad L W 619 • 
(1959) 2 Mad L J 541 : 1960 Cr L J 250 t ILR (I960) 

1 / (ir . 

^^2 Exp).— Provisions of Act impagn- 
ed-Reference made to High Court before taking any 
evidence-Order of High Court deciding provisions 

Tr\ covered by explanation to 

Art. 132 There is neither judgment, final order nor 
sentence-No leave to appeal to Supreme Court can 

be granted, under Art. 134 either. See Ibid. Art 132 

AIK 1955 Mad 532 (DB). 

• ' ' Art. 134 (1) — “Final order,” 

Order sought to be appealed from held no iiual 
order within the meaning of Art. 134 (1) and hence 
not appealable. A I R 1949 F C l.Foll. State v 
Ittaiavirah Appreheri. 19»3 Ker L T 790 • 1954 Pr 
L J 052 1 AIR 1954 Trav-Co 250 (250) (Pr 1) (FB). 

4. Clause (1) (a), 

® ■* -Art. J34 (1) (a) — ‘Acquittal’ — Meaniiip' nf 

f'or^»:ii‘‘:‘;^ anVScln 

must have ended in ‘a compl'e”e acquittal^but‘'wouid 
also inc ude the case where an accused has been 
acqui ted of the charge of murder and has been c7n 
victed of a lesser offence, fn that view of the matter 
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any judgment, decree or final order of a High Court 

in a civil proceeding. Similarly Art. 134 was intended 

to confer a right of appeal against any judgment, final 

order or sentence of a High Court in a criminal pro- 
ceeding. 

The words of Art. 134 used are not ‘criminal pro- 
ceedings in a High Court* or ‘criminal proceeding 
IJeforea High Court*. There the word 'of* can only 
reter back to the phrase ‘any judgment, final order or 
sentence and not to the word 'proceeding*. 

Where on an appeal against the order of acquittal, 
the High Court remanded the case for retrial, and the 
accused applied for a certificate that it is a fit case for 
appeal to the Supreme Court; Held, that the order of 
the High Court was not a ‘final order' within the mean- 
ing of Art. 154 and the applicant was not entitled to 
the certificate. 1953 A M L J 130 i 1954 CrjL I 540 t 
AIR 1954 Ajmer 18 (1) (18) (Prs 4, 5, 7). 

" '“Art. 134' Scope — Order in proceeding that is 
neither civil nor criminal -Appeal to Supreme Court 
when lies. See Ibid Art. 132. AIR 1957 All 505 (DB)'. 


question of law involved and leave was refused 

ned that this order involved a substantial question of 
law as to the interpretation of Arts. 134 (1) and 372 
M Case-law reviewed. 195lMadW 

4 5 MDb" *■ 

-—.Arts. 134.^133, 135 and 372 —'Article 372 read 
aIu m ^ot retain right of appeal where 

S r—} Effect of Art. 133 on 

o. 109 (c), Civil P. C. See Ibid, Art. 135 AIR 1951 

Mad 1051 (1054. 1055) (PI D) (Pr 6). * 

[Overruled in AIR 1957 S C 540.] 

2. Special leave and certificate of 
fitness _ Distinction. 

136 with 

1963 S^ 8^74^"^^ ^ 


Art. 134— Appeals to Supreme Court— Procedure 
lor obtaining leave under Art. 132— Scheme under 
Alt. 152 and Arts. 133 and 134 as regards appeals to 
the Supreme Court is differeDt. See Ibid. Art 13^ 
AIR 1931 Cal 527 (DB). 


Arts. 134 and 20 (2)— Scope — No conflict exists 

between Articles - Article 134 recognising right of 
Bppeni from QCQiiittal does not ffive wsv to Art 20 
(2)— Section 417, Criminal P. C. conferring right of 
appeal against acquittal is not ultra vires of Art. ^0 
(2) of Constitution -(Criminal P. C. (1898). S. 417).'^ 

There is no conflict between Art. 134 and Art. 20 (2) 
01 the Constitution necessitating preference beinc 
given to Art. 20 (2). An accused cannot be said to 
have been convicted or acquitted, as a result of a 
judgment passed in the course of ‘prosecution and 

punishment, if that judgment is still open to apoei! 

to a Court of hjgher jurisdiction and it has been held 
under S. 403, Criminal P, C., corresponding to Art. 20 
(2). that an appeal is not a second trial but only a 
coDtinijation of the trial in the Sessions Court. It 
also follows that the institution of an appeal under 

S. 417, Criminal P. C. by tho Government against an 
acquittal is not tantamount to the prosecution and 
punishment of an accused for same offence more than 
onco and hence S. 417, Criminal P. C. which confers 
the right of appeal is not ultra vires of Ait. 20 -(2) of 
the Constitution. AIR 1914 Mad 258, Ref to 1952 
Cri L J 1720 : AIR 1952 Him Pra 81 (85. 80MPt S 

r 1 JL j # 


- — ‘Arts. 134 and 372 and Criminal P. C. (5 of 1898) 
Ss. 195 and 476-B— High Court directing prosecul 
tun under S. 193 of the Penal Code-No automatic 
right of appeal to the Supreme Court. 

The expression ‘the Court to which appeals ordi- 
narily lie in section 195 (3) of the Criminal P. C. has 
rcfcrenco to n b)gh6r Court to which qd unrestricted 
dght of appeal against the decisions of an inferior 
Courtis provided. Merely because of the restricted 
and limited light of appeal to the Supreme Court 
under Art. 134 (1) of the Constitution, it cannot 
be said that the Supreme Court of India is a Court 
of criminal appeal against the decisions of the High 
Court in criminal matters. So, where the High Court 
orders the prosecution of two Sub- Inspectors for an 
offence under S. 193 of the Indian Penal Code there 
is no automatic right of appeal to the Supreme Court 
under S. 476-B ol the Criminal P. C. against the order. 
The tight of appeal in criminal matters to the Sup- 
reme Court is exclusively governed by Art. 134 of the 
Constitution. 

[On the facts, it was held that there was no ques- 
tion of public or private importance and not even a 


Arts. 134 (1) (c) and 136— Certificate of fitness 
tor appeal and Special Leave— Distinction. 

The power of the High Court under Art. 134 (1) 
(c) IS more limited than the power under Art. 130 or 
the Constitution of the Supreme Court in the matter 
or granting special leave. Tlie Supreme Court ordi- 
narily does not interfere in matters of fact. But in 

L * * •. ^ 4 it may interfere if, in its dis- 

cretion, it finds that it is necessary lor the ends of 

justice to interfere. But so far as High Couit is con- 
cerned, it has to be 5atisfied that the case is a fit one 

AU (1^57) All \V R (HC) 79 i (1957) 


ty, (c), 136 — Grant of certificate by 
riign Court — Considerations involved not same as 
those under Art. 136. 65 Mad L W 892 i (1952) 2 

E J 256 r AIR 1953 Mad 60 
(08.69) (Pt A) (Pr 5} (DB). 


• — Arts. 134 (1) (c) and 136-Scope. 

Though Art. 134 (1) is wide enough to cover a case 
7 to Supreme Court against acq’iittal the 

standard applicable in respect of Art. 134 (1) (c) is 
not the same as indicated in Art. 134 (1) (c) which 

relates to civil matters. No doubt, principles which 
regulate panting of rpscial ie^ve to appeal by 
oupreme Court under Art. 136 equally apply in 
granting leave under Art. 134 (1) (cl 

It would, however, be against the policy of legisla* 
^re to construe Art. I34(l)(c) as permitting High 
Court to grant leave to appeal as against judgment of 
acquittal confirmed by High Court. The mere fact 
that case involves important questions of law on 
which there is difference of opinion between judges 
but which do not ultimately affect decision of appeal 
on merits is not a sufficient ground far granting 
leave under Art. 134 (1) (c). The position with re- 
gard to Supreme Court is, however, different and, in 
exceptional cases, it is within the prerogative of the 

Supreme Court to grant special leave under Art. 130 
even against an -order or acquittal where circum- 
stances a noHiiting to grave miscarriage of justice or 
obviou.s perversity or deceipt by fraud are made out. 
AIR 1951 Orissa 261 : AIR 1952 Hyd 40; Cr. A. No. 
40 of 1952 (SC), Bel. on. Case law discussed. State 
of Orissa v. Minaketan Patnik. ILR(1952) Cut 
678 : J953 Cr L J 1084 ; AIR 1953 Orissa 160 (163. 
165, 166, 168} (Pt C) IPrs 5. 6, 13,21) (SB). 

Arts. 134 (1) (cj and 136 — Scope — Difference 
between. 

Article 136 is not in terms identical with the pro- 
visions laid down in Art. 134 (l)(c). Under Ait. 130 
an absolute discretion has been given to the Supreme 
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in any case, but under 

Art. 134 (1) (c) the High Court has no jurisdiction to 
grant any certificate unless it is of the opinion that it 
is a fit case for appeal. Therefore, the* discretion 
given to the High Court is circumscribed by the pro- 

(1955) Punj 3345 : AIR 1956 Punj 1 (3) (Pt C) (Pr 5) 

(DB)« 

3. ‘‘Judgment, final order or 

sentence." 

• "“Art. 134 (11 — Final order— Meaning of — Inter- 
locutory order allowing application of accused for 
production of document and disallowing claim of 
privilege by Union Government — Order confirmed 
by High Court in revision— Not a final order. 

An order cannot be said to be ‘final order' within 
the meaning of that expression in Art. 134 of the 
Constitution if it does not of its own force bind or 
affect the rights of the parties. AIR 1951 S C 14, 
Rel. on. An order allowing the application of the 
accused for the production of a document by the 
Union Government and rejecting the claim of privi- 
lege by the Union Government in a pending criminal 
proceeding even if confirmed by the High Court in 
revision is only an interlocutory order and not a final 
order within the meaning ol Ait. 134 (1), It does 
not purport to decide the rights of the parties, name- 
ly, the State of U. P. and the accused. It enables the 
accused to have theiaid document duly proved and 
exhibited in the case. It relates only to a procedural 
step for adducing evidence. The indirect effect of 
that order on a third parly to the proceedings, viz., 
the Union Government who does not seek to question 
that order, does not deprive the order of its inter- 
locutory character. State of U. P. v. Col. Sujan 
Singh. 1964 All L J 921 : (1964) S C W R 40 : 1965 
(1) Cr L J 94 I (1965) IS C A 437 i (1965) 2 S C J 
389 I 1965 Mad L J (Cri) 623 t (1964) 7 S C R 734 i 
AIR 1964 S C 1897 (1900. 1901) (Pt C) (Pr 8). 


Art. 134(I)-‘Final order.’ 


A complaint was filed against the applicant charg- 
ing him with several offences including one under 
section 193, 1. P. Code. Against the order filing the 
complaint the applicant went up in appeal to the 
Sessions Judge under S. 476-6 of Cr. P. Code. The 
Sessions Judge allowed the appeal and set aside the 
complaint so far as the offence under S. 193, I. P. 
Code was concerned. Against that order an applica- 
tion in revision was filed in the High Court and the 
question whether section 479-A of tUe Criminal Pro- 
cedure Code had impliedly repealed section 476 of 
the Code in respect of all cases of witnesses giving or 
fabricating false evidence in judicial proceedings was 
raised. The High Court was of opinion that it 
should be answered in the negative. As a result of 
that decision, the order of the Sessions Judge was set 
aside and the case was sent back to him for being 
heard on merits. It was against this ordfr sending 
the case back to the Sessions Judge for being con- 
sidered on merits that the application under Art. 134 
(1) (cj of the Constitution had been made : 

Held that the order dispo.Hng of the application in 
revision could not be considered to be a final order. 
It was therefore not open to the High Court to cer- 
tify the case to be a fit one for appeal to the Supreme 
Court. 1960 All L j 154 i 1960 Cr L J 1534 i A I R 
1960 All 728 (729, 730) (Prs 7. 9). 

Art. 134— Judgment or final order — Dismissal of 

application to quash proceedings under Defence cf 
India Act on the ground that Act had expired — Re- 
vision to Sessions Judge dismissed— l^urther revision 
to High Court on same ground dismissed — Judgment 
or final order is that passed by the High Court and 
hence no appeal lies to Supreme Court. AIR 1955 
N U C (All) 4432. 
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c ~ Judgment or final order — Test is 

pnal determination of proceeding — Order for retrial 
IS not Judgment or final order— AIR 1962 Cal 113, 
Uiwented from and held to be contrary to P. C., 

A TD ’ino^ ^ A I R 1954 Cal 424 and 

7* ^ ^ 1940 F C 1. Rel. on. 

1-521 (Cal) , A I R 1962 Cal 417 (418. 

419, 420) (Prs 4, 13) (DB). 

■—Art. 134 (1) (c)— Final order— Test of finality — 
Order granting or refusing bail not final-No certi- 
ticale can be granted. 

It is well settled that test of finality is that in order 
to befanaltheorder should finally terminate the lis 
or the proceeding. An interlocutory order is neither 
a judgment nor a final order within the meaning of 

1954 Cal 424 and 

AIR 1960 Cal 77. Rel. on. 

Judged by the above test, an order granting or 

refusing bail cannot be a final order. High Court is 

not competent to grant a certificate under Ait. 134 (1) 

Constitution. (1961) 1 Cr L J 370 i A I R 
J961 Cal 169 (172) (Pr 4) (DB). 

“—Art. 134 (1) l*inal Order— Interpretation of — 
(Words and Phrases— Final Order). 

Where the proceedings against the accused were 
pending in the Magistrate's Court and no final order 
by way of acquittal or conviction had been passed 
against him, the order passed by the High Court on 
the criminal revision petition moved by the accused 
could not be said to be a final order within the 
nieamng of Art. 134 (1) of the Constitution and a 
ceHificate of fitness could not be given. AIR 1949 

Cr L j 861 1 AIR 1954 Him Pra 

45 (45, 46) (Pr 3). 

“““Art. 134 (1) (c) Final order’ — Order on bail 
application— Leave to appeal. 

An order on a bail petition cannot be said to be a 
final order within the meaning of Art. 134 (1) i^c) of 
the Constitution inasmuch as it does not decide the 
issue between the parties and as it does not rejult 
either in conviction or acquittal of the petitioners. 
Hence an application for leave to appeal under Ait. 
134 (1) (c) against the order refusing hail is incompe- 
tent. A 1 R 1955 Mad 512 and AIR 1958 Mad 151 
applied. 1959 Mad W N 582 : 72 Mad L W 619 • 
(1959) 2 Mad L J 541 : 1960 Cr L J 250 i ILR (1960) 

n7HPr 2) ^ ^ 

132 Eipl. Provisions of Act impogn- 
ed Reference made to High Court before taking any 
evidence-Order of High Court deciding provisions 

not covered by explanation to 
Art. 132 There is neither judgment, final order nor 
sentence— No leave to appeal to Supreme Court can 

be granted, under Art. 134 either. See Ibid. Art 132 

AIK 1955 Mad 532 (DB). 

® Art. 134(1)— “Final order.” 

Order sought to be appealed from held no final 
order within the nieaning of Art. 134 (1) and hence 
not appealable. A I R 1949 F C 1, Foil. State v. 

? fiVo T ^^<5^ ^ ^96 : 1954 Cr 

L J 0o2 I AIR 1954 Trav-Co 250 (250) (Pr 1) (P'B). 

4. Clause (1) (a). 

• 77 ‘Acquittal* — Meaning of — 

Includes acquittal of offence charged and conviction 
for lesser offence. uriwuuu 

The word 'acquittal' does not mean that the trial 
rnust have ended in a complete acquittal but would 
also include the case where an accused has been 
acquitted of the charge of murder and has been efn 
victed of a lesser offence. In that view of the matte: 
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where the High Court, on appeal* reverses the deci- 
sion 01 the trial Court and convicts the accused of 
murder, it amounts to reversing of an order of 
acquittal and the accused is entitled to a certificate 
under Art. 134 (1) (a) as of right. Tarachand Damu 
Satar v. State of Maharashtra. (1962) 2 S C R 775 : 
(1963) 2 S C J 17 : 1963 Mad L J (Cri) 307 : 1962 All 
W R (H C) 135 : 1962 All Cr R 103 : 1962(1) CrLl 
196 : 64 Bom L R 74 : AIR 1962 S C 130 (131, 132) 
(Pt A) (Pr 5). 


‘^*■1* 134 (1) (a) — Acquittal in trial court — 
Order reversed on appeal and accused sentenced 

Accused entitled to challenge propriety 
of findings of facts — Scope of enquiry under 
Art* 134 (1) (a)* 

Where an order of acquittal passed against the 
accused by the trial judge has been reversed on 
appeal and he has been sentenced to death, he is 
eEtitled to challenge the correctness or the propriety 
of the findings of fact, and the scope of enquiry in 
his appea under Art. 134 (1) (a) of the Constitution 
is caturally wider. Krishnan Nair v. State of Kerala 

‘ L T (S C) 26 : I L R 

(19o9) Ker 1094. 


; Art. 134 (1) (a) — Applicability — Death penalty 
imposed on principal olfender — Sentence to be 
passed against abettor — Benefit of appeal under 

Constitution. See Penal Code (1^60), 

h. 109. I LR (1959) Ker 319. 


5. Certificate of fitness for appeal — Clause (1) (c). 

(a) Certificate of fitness — Guiding principles- 

(i) Substantial question of law. 

(ii) Questions cf great public or private 

irnpoitance. 

(ill) Questions of fact. 

(iv) Delay — Whether a ground. 

(b) Certificate of fitness — When not granted. 

(c) New point — Whether can be raised at the 
stage of application under this sub-clause. 

(d) Powers of High Court. 

(e) Who can apply. 

(f) Appeal against acquittal. 

(g) Proceedings for contempt of Court. 

(h) Habeis corpus applications. 


5. Certificate of fitness for appeal — 

Clause (1) (c). 

-—AH. 134 (1) (c) — Scope of inquiry — Power of 
High Court — Certificate on pure question of fact— 
Grant of— If justified. 

The legal position under Art. 134 (1) (c) is that it is 
not a ca^} of ‘‘granting leave” but of ' certifying th jt 

appeal to Supreme Court’. 
CertityiEig is a strong word and a High Court is in 
error in granting a certificate on a mere question of 
tact, and is rot justified in passing on an appeal for 
determination by theSupreme Court when there are no 
cornpiexities of law involved in the case, requiring an 
authoritative interpretation by that Court. Sidhes- 

c Bengal. 1958 S C J 349i 

T All W R (H C) 391 : 195S Pat 

Cr R 277i 1938 Wad L J(Cr) 311 1 
S C K 749: AIR 1938 S C 143 

(145) (Pt C) (Pr 3). 


* (c)-Certificale of fitness— There 

must be indication, High Court has applied its 

mind Merely siying ‘’Leave to appeal is granted” 
towards end of judgment, is not compliance. 

1^4 (1) (a) and (b) lay down two conditions 
wntch cover a right of appeal to the Supreme Court. 


If the High Court ‘certifies' that the case is a fit one 

for appeal, Art. 133 (1) (c) applies as an extraordinary 
case. 

Where the High Court had merely said in the last 

sentence of the judgment “Leave to appeal to the 

Supreme Court is granted', and no reasons had been 
given. 

Held, that this omission could only be regarded as 
indicative of the iact that the High Court did not 
realise the responsibility that was cast upon it by 

‘u *‘j realise that its discretion 

had to be judicially and not mechanically exercised, 
[Following AIR 1954 S C 457 the Supreme Court 
were unable to regard Ihe appeal as properly certified 
and so it declined to accept the appeal as one under 
Art. 134 (1) (c)] Baladin and Others v. State of Uttar 
Pradesh, 1956 Cr L J 345 : AIR 1956 SC 181 (188, 
189) (Pt B) (Prs 14. 15). 

® Art. 134 (1) (c) — Certificate of fitness for 
appeal — Exercise of discretion. See Ibid, Art 133 
(1) (c). 1954 Cr. L J 1167 : AIR 1954 S C 457. 

® Art. 134 (1) (c) — ‘Case’ — Meaning- 

'Case' as used in Art. 134 (1) (c) means the case of 
each individual accused. That would be so even if 
the trial had been by the High Court itself but it is 
even more so on appeal because, though several per- 
sons may join in presentiog a common memorandum 
of appeal (if the Rules of the Court so permit), the 
appeal of each forms a separate ‘case* for those pur- 
poses. That is obvious from the fact that every per- 
son who is convicted need not appeal nor need 
several convicts appeal at the same time under a 
joint memorandum; and if it were necessary to send 
up the ‘case’ as a whole it would be necessary to join 
even those who were acquitted so that the 'case' 
could be leviewei in its entirely. That is not the 
meaning of the word in the context of Art. 134 (1). 
Nar Singh v. State of Uttar Pradesh, (1955) SCR 
238 I (1934)2 MLJ 122 i 1954 S C J 570 : 1954 
All W R 457 I 1954 All L J 438 : 1954 S C A 642 i 
1954 Cr. L J 1167 i AIR 1954 S C 457 (458) (Pt A) 
(Pr 3). 


® Art. 134 (1) (c)— Reasons for certificate of fit- 
ness — Criminal p. C. (1898), S. 376. 

If in any paiticular State there is only one Judicial 
^Ofnjoissioner as the ultimate appellate authority, 
and if the confirmation of sentence of death has to 
be made by him, the procedure laid down must be 
foHowed. The fact that there is not a Bench of two 
judges as in the High Courts to deal with death 
sentences is not an adequate ground for converting 
the Supreme Court into an ordinary Court of appeal 
and confirmation in such matters; Kalawati v. State 
of II. P., 1953 SC J 144 : 1953 Cr L J 668 j 1953 All 
W R (Supp) 52 : 1953 SCR 546 : 1953 S C A 660 : 
AIR 1953 S C 131 (132) (Pt A) (Pr 6). 

I Art. 134 (I) (c) — Scope — ■ Order of High Court 
incorrect but causing no injustice — Joint application 
under Art. 134 (1) (c) and S. 561-A, Cr. P. Code — 
Competency. See Criminal P. C. (1898), S. 561-A. 
1961 (1) Cri L J 455 : AIR l96l All 239- 

Art. 134 — Leave to appeal — Grant of. See Ibid, 
Art. 132. AIR 1957 All 505 (DB). 

.Art. 134 (1) (c) — Order quashing criminal pro- 
ceedings — Leave to appeal — If can be granted. 

The provisions of Art. 134 (1) (c) do not con- 
template an appeal against an order of acquittal or 
an appeal by the complainant against the quashing 
of the proceedings. 

The State or a complainant cannot 

forward and ask for leave to appeal under .Art. 134 
ll) (c\ Even if the case involves questions of law it 
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wuld not be a fit case in which High Court should 
^ant leave to appeal against the order of quashing 
of the proceedings. Ain 1954 S C 20; AIR 1953 
Orissa 160, Foil. (1957) All W R (H C) 79 : (1957) 
All L J 228. 

Art. 134(1) (c) — Criminal P.C. (1898), S. 420 

(2B) 'Special leave* — Meaning of — Not restricted 
to leave granted by Supreme Court under Ait. 132 (2) 
or Art. 130 — It means leave granted on special 
grounds and includes certificate of fitness under 
Art. 134 (1) (c) of the Constitation of India. See Cri- 
minal P C (1898), S. -420(26). AIR 1960 Andh Pra 
« 22 . 


Alts. 134 (1) (c). 132 (1) and 136 (1) - Interpre- 
tation — Bight of appeal in ciiminal matters — (Civil 

P. C. (1908). S. 109). 

From the provisions of Arts. 132 (H, 134 and 136 
(1), it is clear that the intention of the Constitution is 
to retain the finality :of decisions of High Couits in 
criminal matters until Parliament makes a law under 
Art. 134 (2), and to provide for no appeals in crimi- 
nal matters as of right, except in cases where an ac- 
cused has been sentenced to death and has hid no 
chance to appeal against his conviction by the High 
Court. It cannot be said that there is anything 
in the history or the sotting of sub-clause (c) of 
Art. 134 (1) which calls for, a liberal construction. 

The words of sub-cl. (c) of Art. 134 H) are similar 
to those of the former clause (c) of S. 109, C. P. Code 
Disputes in criminal proceedings are generally of 
great private importance as they involve the liberty 
of the person accused. Nevertheless the Constitution 
has restricted the normal right of appeal. Therefore, 
the construction of Cl. (c) of S. 109, Civil P. C., can- 
not bo bodily imported into the construction of sub- 

cl. (c) of Art. 134 (1) of the Constitution. ILR (1956) 

Andh Pra 441: 1956 .Andh \V R 826: 1957 Cri L Jour 
1213 I A I R 1957 Andh Pra 871 (872. 873) (Pt A) 
(PfJ 3, 5, 6) (DB). 

Alt. 134 (1) (c)— Scope and object of. 

Leave under Art. 134 (1) (c) is intended to meet 
extraordinary cases and the High Court’s order 
granting leave should indicate what questions of out- 
standing difficulty or importance that require to be 
settled are involved. A I H 1956 SC 181, Foil. 1956 
Andh LT915. 

Att. 134 (I) (c) — Certificate of fitness — Case 

should be certified where exceptional and special 
circumstances exist. AIR 1955 N U C(Andh Pra) 
4177. 

Art. 134( l)(c) -Certificate of fitness— Grant of. 

Under Art. 134 (11 (c), Constitution of India, the 
High Court can certify a case as a fit one for appeal 
to the Supreme Court where the accused in the case 
was convicted uader S. 7 (1), Essential Supplies 
(Temporary Powers) Act, 1946, for the contravention 
of the provisions of Ss. 3 and 7, Assam Food Crains 
Control Order, 1947, by a .Magistrate who granted 
sanction under S. 38. Assam Food Crains Control 
Order, 1947 and the High Court thinks that the con- 
tention of the accused that his trial was void within 
the meaning of S. 530 (p), Cr. P. C., by reason of the 
Magistrate oeing disqualified from tying the case 
unoer S. 536, Criminal P. C., is deserving of consi- 
deration. 1952 Cri L J llfii AIR 1952 Assam 14 (1.3) 
(Pr3)(DB). 

Art. 134 ( 1) (c) — Case under S. 409, Penal Code 

—Crucial document produced by prosecution alleged 
by accused to be a forgery— Prosecution not produc- 
ing expert evidence — Accused acquitted — In appeal 
acquittal set aside and case sent back for trial 
de novo after examining expert evidence — Pelation- 
ship between parties that ol client and pleader— Case 


held involved important questions of criminal juris- 
prudence — Order of High Court held final order — • 
Certificate granted. 1962 (») Cri L J 277 i A I R 1962 
Cal 113 (114) (Prs5, 7, 8) (DB). 

[Reversed on facts in AIR 1963 S C 310.] 

— ^Ait. 134 (1) (c) — Question whether case is 
covered by S. 529 (e) — If ground for certificate of 
fitness for appeal — (Penal Code (i860), S. 165.A)— 
—(Criminal P. C. (1898), S. 529 (5)). 

Where the Judge of the Special Court in West 
Bengal in goj>d faith takes cognizance [of an offence 
under S. 165-A Penal Code, .at a time when he had 
no jurisdiction to do so, the question whether the 
case is covered by S. 529 (e\ Criminal P. C.,isof 
considerable importance and the case is a fit one for 
granting leave to appeal under Art. 134 (1) fc), Consti- 
tution of India. 1956 Cri L J 994: AIR 1956 Cal 388 
(389; (Prs 10, 11) (DB). 


Art. 134(1) (c) —Certificate of fitness for appeal 

— Question whether there was proper sanction — 
(Prevention of Corruption Act (1947), S. 6). 

Whether or not there was a proper sanction in the 
case is a question serious enough to justify giving the 
petitioner leave to appeal to the Supreme Court. 1955 
Cri L J 1169: AIR 1955 Cal 4.30 (432) (Pt C) (Pr 8) 


— Art. 13 1 ( 1) (c) -- Portion of case only referred to 
High Court under S. 307, Criminal P. C. — Grave 
irregularity in hearing reference by High Court — 
Leave to appeal granted — (Criminal P. C. (1898). 
S. 307). 

Where in a case tried with the aid of Jury, an Ad- 
ditional Sessions Judge disagreeing .with the verdict 
of the Jury decided to refer the case to the High 
Court, but in complete disregard of subs. (2) of 
S. 307 acquitted the accused of certain offences and 
referred their case to the High Court with respect to 
other charges only: 

Held, that a grave irregularity had occurred, that 
the reference was not properly dealt with by the High 
Court and that tliat fact was 'sulficient to justify a 
certificate of fitness for appeal to the Supreme Court 
under Art. 134 (1) (c). 1955 Cri L J 100: .AIR 1955 
Cal 27 (28) (Pr 7) (DB). 


Arts. 134 (1) (c) and 136 — Certificate of fitness 

— When to be granted. 

In construing Art. 134 (1) (c) it will not be correct 
to assume that the principles governing the grant of a 
certificate under Art. 134 (1) (c) and the granting of 
special leave by the Supreme Cour; under Art. 130 
are the same. 


Article 134 (1) (c) must therefore, he construed in- 
dependently of Art. 136. 

Where the High Caiirt on a consideration of the 
evidence in the case directs a prosecution under 
S. 193, Penal Code, of the petitioner for swearing a 
false affidavit and it is impossible to find any question 
of public or private importance or even a question of 
law, the case is not one such as to justify the granting 
of a certificate of fitness under Art. 134 (1) (c). A I R 
1951 Mad 212; A I R 1951 Mad 329; A I R 1951 Mad 
721, Ref. ILR (1952) Mad 638 i (>4 Mad L W 929 * 
195!-2 Mad L j 501 « 1951 Mad W N 825 i 195*^ Cri 
L J 61 : 1951 Mad W N (Cr) 245 : A I-R lOSllviad 
1060 ( 1064) (Pt B) (Prs 8, 9) (DB). 


Alt. 134 (1) (c)— Leave to appeal to Supreme 


y-. 1. J 1 ' lu oupreme 

Court under — when and under what conditions 

should be given. 

to be present for the 
High C.ourt to grant leave to appeal to the Supreme 

Court under Art. 134 (1) -(c) of the Constitution are 
practically the same as the conJitioiis which ought 
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to exist for the Supreme Court to grant special 
leave to appeal. Such leave can be granted only 
wnere special circumstances are shown to exist and 
unl^s it IS -shown that exceptional circumstances 
xist and that severe and grave injustice has been 
done and that the case in question presents features 

o; suihcienl gravity to warrant a review of the deci- 
sion appealed against, leave to appeal cannot be 
granted. 

proceedings 

chniiM^* P’ C., the preliminary order 

the receipt of the 
pplication and that if there is any delay on the part 

'“r Passing such an order, such 

riahK rtf’ should not affect the 

^ point of 5uch a general and 
public importance as to warrant the granting of leave 

ocn^^ ^ SOiILR (1951) Mad 
L^^■95^f 1 M L J 296:1952 Cri 

(DB). 7) 

Under Art. 134 (1) (c) the granting of leave to ap- 

S3l: .“.T.br.r '& “,.i 

J— Art. 134 (1) (c) — Certifies that ‘the case is a 
fit one for appeal* - Meaning. 

^ for appeal" gives 

wide discretion to the High Court to grant or rffuse 

to grant the certificate even if on the merits a sub- 
stantial question of law is involved and the Court 
when granting the certificate should exercise its dis 
cretion so as to advance justice and present iniust^e' 

n“ ^^® phrase means something more than a 

question of a law or a substantial questiL of faw and 

into thl^ifr® question is whether* investigadon 
8 ^237 defunct company is limited to 

fKa in Act, and whether the conduct of 

the alleged delinquent officers of such a company can 

P®>-® ‘he inveTtfgXn" 

said that such officers are so numerous in this country 

that the matter should be considered of public im^ 
P°/‘“ue. 57 Punj L R 332 : ILR (1955) Pun,' 1345 • 

AIR 1956 Punj 1 (4) (Pt E) (Pr 7) (DB)/ * ^ ‘ 

— ^Art. 134 (1) (c) - Improper admission of evi. 
The question whether a particular report made to 

police wai rightly admitted in evidence as the First 
Information Report, is not such as to justify grant of 
leave. AIR 1951 Pat 305, Pel on. 195.3 Tri l i i -o? 
AIR 1953 S.u 198 (199) (pt C) (Pr 6j (DB).^ ^ ‘ 

5 (a). Certificate of fitness-Guiding principles. 

(i) Substantial question of law. 

(ii) Questions of great public or private im. 
portance. 

(iii) Questions of fact. 

(iv) Delay— Whether a ground. 

5 (a). Certificate of fitness — Guiding 

principles. 

•Art. 134 (1) (c) — Certificate of fitness. 

Circumstances necessary for the crant of oprfifi 

cate. AIR 1950 S C 169. Applied. 1954 Cri I 1 
AIR 1954 Aimer 41 M21 /W rwi>. m ^ J 


Art, 134 (1) (c) — Certificate of fitness for an. 
peal — Grant of — Considerations. ^ 

Thegrantof a certificate under Art. 134 ( 1 ) (n) k 

not a matter of course, but the power has to be* 
exercised after considering what difficult question of 

ct'Jfx.u was involved in the case which 

should require the further consideration of the Suo- 
reme Court. 

When proceedings are quashed on a finding that it 

would be an absue of the process of High Court to- 

continue the criminal proceedings which do not 

appear to be bona fide, no question of law arises after. 

this finding, and it cannot be held that there exist 

any exceptional or special circumstances in which 
leave should be granted. 

V\ here there is no ambiguity about the law, there 

can be no ground for granting leave merely because 
79 '’/i95Ta11 lT 228* involved. 1957 All W R (HC) 

— .\t_ts. 134 and 136 — Leave to appeal to Supreme 
Court in criminal matters — Powers of High Court 
Question of reliability ol the witnesses for the 

prosecution — If justifies grant of certilicate under 

Art. 134 (1) (c). 

The Hffih Court in granting leave to appeal to 
Supreme Court in criminal matter has to be guided 
by the provisions of Art. 134 of the Constitution. If 
it falls under .Art. 134 (1) (a) or (b) then leav& has to 
be granted; otherwise it can be granted only if it is a 
nt case for appeal to the Supreme Court and the 
question whether it is or is not a fit case must be 
aecided in accordance with the principles laid down 
by the Privy Council and which have oeen reaffirmed 
by the Supreme Court. 

The powers of the Supreme Court under Art. 136 

are wider and is not limited by any provision of the 

Constitution. 

Court in granting leave must be govern- 

ea by Art. 134 and the interpretation put upon it and 

It cannot be held that the question whether the evi- 

dence, believed in by the Sessions Judge and the- 

is not reliable, justifies the grant of 

A® 1952 All L J 566 I 

iq -9 A^ll'oaw^nP ' 1952 Cr LJ 1755 i AIR 
19o2 All 991 (992, (Pts A, B) (Pr 4) (DB). 

■; Art- 134 (1) (c) —Certificate that a criminal care 
IS a ! It one for appeal to Supreme Court — Princi- 
ples governing the grant of. 

A certificate that a criminal case is a fit one for 
appeal to the Supreme Court should be granted only 
when the c^e fulfils the requirements laid down by 
the Privy Council in granting special leave to His 
ajesi V in Council in criminal cases. It can be grant- 
ed only in exceptional cases where injustice of a 
serious nature or character has occurred not because 

a diUerent view could be taken of the evidence than 

has been tarceu by the High Court, nor because there 
has been an error in pioceduro in the proper admis- 
sion ot evidence without which the same conclusion 
might properly have been arrived at, but because an 
error in procedure has been committed which is of so 

deprives the accused of a con- 
stitutional or statutory right to be tried in a parti- 
cular way or the error has been carried to such an 
extent as to cause the outcome of the proceedings to 

necontrary to fundamental principles which justictf 

requires to be observed, or there has been some dis- 
regard of legal principles of natural justice or the 
law upon a materiel point is in doubt or has been 
uitierently interpreted by the various High Courts in 

.ih J * 1952 R D (HC) 70 i ILB 
^OO ^952 All 630 (632,633) (Pn 13> 

14, 21, 22a, 23) (DB). 
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' ' Art. 134 (1) (c) — Conditions for issuing certi* 
ficate — Criminal p. C., S. 537. 

Under S, 537, Criminal P. C., the powers of inter- 
terence of a Court of appeal are limited to cases 
where in fact there has been a failure of justice. It 
lollows that the question canvassed in an application 
t*°aGr Art. 134 (1) must be one, the decision of 
which in a way different from that by the High 
Court would affect the conviction or acguittil in the 
case. The likelihood would amount to a certainty in 
^ses where some error in the judgment of the High 
Court is brought to its notice, which would warrant 
a review of the judgment. These would be the excep. 
tional cases in which the High Court ought to issue 
the certificate. Other cases would be those in which 
a question of law of unusual difficulty is raised such as 
question in which there is conflict oetween different 
High Courts or questions in which the High Court 
itself feels a doubt as to the correctness of its deci- 
sion, or there may be questions of law of great public 
importance though not involving the interpretation 
of the Constitution. 

Where the sum and substance of the contention 
was that there was an omission to refer to S. 34, 
Penal Code, in the charge under S. 302, Penal Code- 

Held, that it raised only the question whether any 
prejudice had been caused. It was a question of fact 
which the High Court had discussed at length in 
their judgment and found that there was no preju- 
There was thus no error in the judgment which 
would jdstify a review thereof. ILK (1950) Andh-Pra 
441 1 1056 Andh W R 826 * 1957 Cr L J 1213 : AIR 
1957 Andh Pra 871 (873, 874) (Pr B) (Prs 7, 8) (DB). 

- 134 (c) — Certificate of fitness for appeal 

to Supreme Court — Grant of — Requirements. 

The test or the standard which would guide the 
High Courts in determining whether a certificate 
under Art. 134 (c) of the Constitution should be 
granted or not ought to be the same which the 
Supreme Court may apply in exercising its discretion 
when asked to grant special leave under Art. 136 of 
Constitution. The standard in the two Courts cannot 
be different as the appellate jurisdiction of the Sup- 
reme Court which is to be exercised after a certificate 
from a High Court or after special leave under 
Art. 136, is the same. It would not be proper, there- 
fore for a High Court to refuse to certify a case in 
which the Supreme Court may consider it proper to 
allow special leave. Conversely, a High Court may 
not certify a case as a fit one for appeal to the Sup- 
preme (Dourt where special leave to appeal would be 
refused by the Supreme Court. The test under both 
the Articles must be the same. 

The Supreme Court is not a Court of appeal in 
matters not covered by CIs. (a) and (b) of Art. 134 or 
possibly Art. 132; Cl. (c) of Ait. 134, therefore, vs oiild 
cover cases in which the aggrieved party is not 
entitled to appeal as of right and in which the Judi- 
cial Committee of the Privy Council and afterwards 
the Federal Court of India exercised criminal appel- 
late jurisdiction. 

The High Court will not ordinarily certify that the 
case is a fit one for appeal to the Supreme Court 
unless it thinks the final order passed by it is unfit to 
remain or has doubts as to its fitness to remain, 
whether on facts or in law, without a certificate as 
prescribed by Art. 134 (c). 1952 Cri L J 381 : 55 C 
W N 117: ILR (1951) 3 Assam 117: AIH 1951 Assam 
38 (39. 40, 41) (Pts A. B) (Prs 6, 7. 11, 17) (DB). 

Art, 134 (1) (c) — Leave to appeal to Supreme 

Court — Certiticate of f itness when to be granted — 
Principles — Criminal P. C.(1898). S. 236. 

The jurisdiction to certify a case as a fit one for 
further appeal under Art. 134 of the Constitution is 


to a certain extent discretionary like the furisdiction 
of the judges of the divisional Court in England to 
give or refuse leave to appeal from their decision and 
is very delicate one. 

Though the Privy Council was not a Court of cri- 
minal appeal, the principles laid down by that Court 
as essential for granting leave have been held to be 
applicable even in cases of leave to appeal to the 
Supreme Court which has been constituted a Court 
of criminal appeal under Art. 134 of the Constitution. 
(Accordir^ to these principles leave to appeal to 
Supreme (Jourt will not ordinarily be granted unless 
it is shown that exceptional and special circumstances 
exist, that substantial and grave injustice has been 
done, and that the case in question presents features 
ol sufficient gravity to warrant a review of the deci- 
sion appealed against). AIR 1951 Hyd 71; AIR 
1951 Assam 38 and AIR 1951 Mad 329, Rtl. on. 

The accused was charged and convicted at one 
trial with offences under Ss. 134, 217,263 330/71 and 
389/71 Hyderabnd Penal Code. The High Court ac- 
quitted the accused ofiall the charges on the ground 
that there was a misjoinder of charges vitiating the 
trial and that the accused could not be convicted lor 
abetment in absence of any charge to that effect. The 
Government filed an application for leave to appeal 
to the Supreme Court under Ait, 134 of the Con- 
stitution. 

Held, that the application could not be granted 
especially when it raised no substantive question of 
law of paramount importance such as might be al- 
lowed to override the liberty earned by the accused. 

There is a great divergence of opinion on the ques- 
tion whether an accused charged with substantive 
offence can be convicted for its abetment without a 
separate charge for it. Hence if the High Court de- 
cides the question one way and holds that the accus- 
ed cannot be charged for abetment and acquits the 
accused, it would not be a ground for granting leave 
to appeal to the Supreme Court. ILR (1951) Hyd 
866 I 1932 Cri L J 352 : AIR 1952 Hyd 40 (41, 42) 
(Pt A) (Prs 5, 7. 8, 10. II) (DB). 


Art. 134 (1) (c) — Leave to appeal to Supreme 
Court — Grant of — Grounds — Principles to be 
observed* 

Though Art. 134 of the Constitution constitutes the 
Supreme Court as a Court of criminal appeal, the 
right of appeal is restricted to a limited class of casee 
only; it does not mean that an appeal would lie to 
the Supreme Court as a matter of course or as of right 
but in cases specified therein. 

Leave to appeal to the Supreme Court under S. 134 
(1) (c) in criminal cases will not be granted unless it 
is shown that exceptional and special circumstances 
exist, that substantial and grave injustice has been 
done and that the case in gueslioo presents features 

* I * • warrant a review of the deci- 

sion appealed against, e. g., a neglect of fundamental 
rules of practice and the safe administration of cri- 
minal justice or a breach of natural justice. It would 
be opposed to all principles and precedents if the 
Supreme Court were to be a third Court of fact and 

after re-weighing the evidence, come to a conclusiori 

differeit from that arrived at by the trial judge and 
the High Court. 

Where the questions involved in the case all relate 
only to the appreciation of evidence and the trial 
Court and the High Court have come to concurrent 
findings on the questions of fact and there is no sub 
stantial question of law and no sufficient gravitv to 
warrant a review of the judgment of the High Court 
Ipve will not be granted under Art. 134 (I) (c), 
though the accused has been convicted and sentenced 
to death, when the accused has had a fair trial 40 
I A 193; AIR 1936 P C 242; AIR 1945 P C 4e! AIR 
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19 44 Cal 8(6 (PCH AIR 1925 P C 59; AIR 1932 P C 

-^111 1950 FC 80. Ref AIR 
P C (2, Rel. 52 Cri L J 481 : AIB 1951 Hyd 71 
(71, (2. (3, 74) (Pts A, B) (Prs 2, 3, 4. 6) (DB). 

- Alt. 134 (1) (c)— Certificate- Grant of — Princi- 
pies— Substantial question of law — Construction of 
a document, if one such. 

The Supreme Court will not entertain a criminal 
appeal unless exceptional circumstances exist or un 
Jess there has been a denial of fair trial or while 
maintaining outward semblance of a fair trial tlie 
accused had been denied it or if there are ether cir- 
cumstances of gravity. (AIR 1950 F C 80; AIR 1950 
S C 169; AIR 1941 P C 132, Ref.). 


the^[dgh'es*t CouTt^^ require the fnal adjudication by 

The construction of a legislative provision which 
IS no longer in force and under which no further 
questions on the same point can arise, cannot be said 
to be ot great public importance so as to justify the 

grant of such leave. 

T C. J. : [t would not be proper for any 

Judge to attempt to define in what cases or classes of 
cases a certificate of fitness should be granted and 
thus to restrict the wide generality of the language 
advisably used by the framers of the Constitution. A 
Judge might indicate in a negative form a class of 
cases in which the certificate contemplated by Ait. 134 
(c) should not be granted. 


The High Court is not entitled to ignore tliR^e prin. 
ciples on which the Supreme Court will admit or en- 
tertaiD appeals to itself, in granting leave to appea 
under this Article. It is as much bound by them a; 
any petitioner who approaches the Supreme Court 
for leave. (AIR 1950 Bom 380, Ref.). 

The question of construction of a document is a 
questiori of lawbutnot a substantial question of law 

Srant of leave under the 

n f’ ^34; AIR 1950 Bom 380 

^ 52 Cri L J 587 : AIR 

19ol Kutch 30 (31, 32) (Pts A, B) (Prs 7, 8, 9). 

-Art. 134 (1) (c) — Certificate of fitness for appeal 
Crant of ^ PrmcipIeSi 

It is only where the case involves a sub.'tartial 

question of law, or where there has been an infringe- 

ment of the essential principles of justice, or the 
matter one whi^ is otherwise of great public im- 
IMrtance that the Court should grant a certificate that 

lolc® w “PPf®! to the Supreme Court. 

I jy*®,6h B L J 304 I Madh B L B 1956 Cr 28 : 


Substartial and grave inju.stice to the party asking 
tor leave to appeal has almost invariably been held 
to be the t&t which must be fulfilled before such 
leave wculd be granted in a criminal case. 

It should not be granted if the question for consi- 
deration IS Only the interprelation of any section of a 
temporary Act which is not likely to affect a large 
number ot cases and in respect of which it cannot be 
said that if the view taken by the High Courtis 

erroneous it would result in grave and substantial 
injustice. 

Where all that the High Court had done was to in- 
tfrpret the words "shall continue to remain in force 
V/ 1 ! or amended," as used in S. 3 of 

Madh) a Bharat Ordinance No. 1 of 1948 and held that 
tne u'e of these w'ords could not have the effect of 
making a temporary Law or Order which was tore- 
main in force for a special period, perpetual and in 
support of this view relied upen AIR 1941 F C 16 
and in tms view quashed the proceeding initiated 
against the accused for breach of notification under 
ifi <2*^^ Essential Supplies (Temporary Powers) Order, 
1946 and the State filed an application for leave to 
appeal under Ait. 134 (1) (c) against the judgment of 
tlie High Court. 


_ATt* 134 (1) (c)— Certificate of fitcess for appea 

CodeTS.'i!7(f9r - 'C- p 

A case cannot be certified as fit one for appeal tc 
the Supreme Court if injustice of a serious ami sub. 
startial character has not occurred to the petitions 
and it the pse does not involve such a lubstantia 
question of law;, as by reason of there being conflict 
of e.\istiEg authorities as to the principle of law in. 
volvec^, requires an authoritative deebion from the 

AIR 1956 Madh B 20 (20) (Pr 7) (DB). ^ 

7 appeal to Supreme 

Court-Certificate of fitness-PrincipIes - Questior 
of interpretat ion of temporary Act-Quashing of pro- 
ceeding, aga.ns accused m view of interpretation- 
Case held net fit for appeal to Supreme Court. 

~ l^stify a grant of leave to ap- 
peal to the Supreme Court under Art. 134 (1) (c) there 
must at lea^t be a substantial question of law or a dis* 
regard of the forms of legal process or some viola- 
tion ot the principles of natural justice, or otherwise 
.substantial or grave injustice must have been done, or 
it should be a matter of great public importance. The 
mere fact that the petitioner raised a point which 
may be a point of law does not justify his claim for a 
certificate under Art. 134 (1) (c). AIR 1941 P C 15<>- 
AIR 1951 Mad 212 and AIR 1950 Orissa 235, Ref. 

Where the question of law is not well settled or 
where there is some doubt as to the principles of law 
involved or there is a conflict of judicial cheisions, it 
may be that a substantial question of law’ can be said 


Held, that the case was net fit for appeal under 
Art. 134 (1) (c) as there was no substantial question of 
law or a question of public importance involved in 
the case. The mere fact that the view of law taken by 

Court resulted in the acquittal of a person 
who liad committed a breach of a rule made under a 
a temporary Order or in a proceeding initiated against 
nini being quashed does not necessarily constitute 
grave and substantial injustice, justifying the grant of 

ILR(1952) MP97: 1953 Cr L J 437 * 
22 B 35 (36, 37, 33) (Prs 10. 12, 14, 20, 

134 (1) (c) — Certificate of fitness — 
Ouiding principle. 

Under Art. 134 (1) (c) a case cannot be ceitified QS 
^ appeal if no injustice of serious and sub- 

stantial character has occurred to the petitioner and if 
the case does not involve such a substantial question 
ot law as by reason of (he question being unsetlled or 
by reaion of there being conflict of existing authori- 
ties as to the principle of law involved, requires an 
autlioritative decision from the highest Court in the 
land. Case Law Rel. on. Laxminarayan v. State, 
Madh BLR 1952 (Cri.) 5S : 1952 Cri L J 1440 i 
AIR 1952 Madh Bha 170 (170, 171) (Pr 3) (FD)- 

^Art. 134 (1) (c) — Certificate of fitness— Inter- 
pretation of S. 524. Criminal P. C.. and S. llO, 
Evidence Act. 

A case cannot be certified under Art. 134 (1) (c) as 
a fit one for appeal (o the Supreme Court, if injustice 
of a sericus and substantial character has not occur- 
red to the petitioner and if the case does not involve 
such a substantial question of law as by leason of the 
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question not being well settled or by reason of there 
beiM a conflict ot existing authorities as to the prin- 
ciple of law involved, requires an authoritative deci- 
sion of the highest Court in the land. The question 
as to the constiuction of S. 524, Criminal P. C., and 
o. 110, Evidence Act, is no doubt a question of law. 
buMs not a substantial question of law in respect of 
^bich it can be said that there is. or there may be, a 
difference of opinion : AIR 1950 S C 109, Foil. Case 
Law Discussed. 52 Cri L I 1533 : AIR 1951 Madh- 
Bha 159 (161. 162) (Pt A) (Prs 6, 7, 10). 

“ — Certificate of fitness under — 

Considerations involved are same as those under 
S. 109 'c), Civil P. C. 65 Mad L W 892 : (1952) 2 
Mad L j 725 i 1953 Cri L J 256 : AIR 1953 Mad 66 
(68, 69) (Pt B) (Pr 5) (DB). 

Art. 134 (1) (c) — Certificate of fitness — 
Requirements. 

The conditions necessary to be satisfied for a certi- 
ficate under Art. 134 (1) (cj are not specified but the 
need of a certificate implies that there should be 
something more than wbat is required for an ordi- 
nary appeal under the Code of Criminal Procedure. 
There should not only be, in tlie caje sub^ta^tial 
points of law but also exceptional and special circum- 
stances in the case and it must also be shown that 
substantial and grave injustice has been dote to 
enable the High Court to issue a certificate under 
Art. 134 (I) (c). The fact that one of the many .Assis- 
tant Commissioners in the State is convicted of the 
offence of taking a biibe does not make the case one 
of great public importance. Ca‘o f.aw Discussed. 
ILR (1951) Mys 480 : 1953 Cri L J 32 ; AIR 1952 
Mys 88(90) (Prs 8,9) (DB). 

Art. 134 (1) (c) — Principles to be followed in 
granting certificate. 

The well established principles to be followed by 
the lligli Court in granting a certificate under 
Art. 134 (1) (c) are : 

(1) It should not be granted agiinst an affirming 
'judgment unless special or exceptional circumstances 
are shown to exist in conseauence of which substan- 
tial and grave injustice has been done. 


Court as no other remedy is available. 1954 Cri LR 
1785 : 20 Cut L T 523 : ILR (1954) Cut 537 : AI R 
1954 Orissa 248 (251) (Pt D) (Prs 8, 9) (DB). 


“ Art. 134 (1) (c) — Leave to appeal to Supreme 
Court Grant of — Principles to be observed. 

Leave to appeal to the Supreme Court under 
Art. 134 (c) of the Constitution in cases which, when 
entertained, will constitute the Supreme Court a third 
Court of appeal, should be granted only in those 
cases where special circumstances are shown to exist. 
\Vhere there is not much dispute about the finding of 
fact, and the case does not prerent either complexity 
of law Or of fact (which are instances of special 

features), no leave should be granted ; AIR 1950 S C 
169, Ref. 52 Cri L J 697 (I) i 17 Cut L T 7 : AIR 
1951 Orissa 261 (26i) (Prs 2, 3) (DB). 


“ Art. 134 (1) (c) — Scope — Cn* minal case— Order 
by High Court in revision — Leave to appeal to 
Supreme Couft — Grant of - Conditions of — Error 
of law or fact or of procedure — Sufficiency — Con- 
ditions of fitness lor appeal. 

The Supreme Court does not act in the exercise of 
its power to review the conne of justice in ciiminal 
cas^ in the free fashion of a fully constituted Court 
cf Criminal appeal. A mere mistake cn the part of 
the Coiiit below will not be a sufficient grr nnd unless 
it has led to injustice of a grave character. Where a 
certificate i.s sought for an appeal against an order of 
the High Couit passed in the exercise of discretionary 
revisional powers, the High Couit will not certify the 
case as a fit one for appeal unless the case involves 
questions of wide public importance or injustice has 
been caused to the petitioner of a grave character by 
reason of a mistake in procedure or unless there has 
been something so irregular or so outrageous as to 
shock the very bisis of justice. Where there has been 
no want of jurisdiction, a mere error of law or fact or 
procedure will not be a suificient ground to grant 
leave to appeal : AIR 1950 F C 80. Foil. ; 28 I A 11 • 
AIR 1921 V C23 ; AIR 1927 P C 242 Applied ; AIR 
1932 P C234 ; AIR 1928 All 220 : AIR 1921 Pat 33- 
AIR 1928 Rang 187 ; AIR 1941 P C ill, Ref. ILR 
29 Pat eSl : 52 Cri L J 701 i AIR 1951 Pat 437 (438) 
(Prs 4, 6, 7) (DB). ' ^ 


(2) Where, by a disregard of Ihe forms of legal pro- 
cess or by a violation of ihe principles of natural 
justice or otherwise, substantial and grave injustice 
has been done. 

(3) Where question of outstanding difficulty or im- 
portance arise which the High Court consider should 
be resolved by tho Supreme Court. 

(4) It must be *ho\vn that there was failure of 
justice by reison of misapplication or omission to 
consider any estab!i>hed rule of law or natural 
justice. 

(5) The questions of law or principle should be of 
outstanding importance cr difficulty so as to require 
to be decided by the Suprerre Court. ILR (J956) Cut 
573 1 22 Cut L T 419 : 19.57 Cri L J 78 : AIR 1957 
Oriisn 10 (12) (PI A) (IT 6) (UBi. 

Art. 134 (1) (c)— Certificate of f itness for appeal 

(Criminal P C. (189S), Ss. 367 and 561-A). 

W hen there is no authoritative pronouncement of 
the Supreme Court on the points which are substan- 
tial points of law and are likely to arise again and 
again and the matter was also of considerable public 
importance as public servants have no protection or 
security against undeserved remarks passed by sub- 
ordinate Courts, except I)y invoking the inherent 
iurisdiclion of the High Court and where the High 
Court improperly refuses to exercise it or crronecusly 
exercises it, it is necessary that the party aggrieved 
should be permitted to seek redress in the Supreme 


, Art. 134 (1) (c) — Principles governing grant of 
leave : ILR (1942) 23 Lah 30, Applied. ILR (1954) 
Pun; 630 : 1954 Cri L J 99 : 55 Punj L R 392 : AIR 
1954 Puni 9 (11) (Ft B) (Pr 12). 

- Art. 134 (1) (c) — Certificate of fitness under — 
Grant of — Considerations for — See Ibid Art 
a) (c). 1954 Cri L J 1677 : AIR 1954 Raj 2*71 

—Art. 134 (1) (c) — Leave to appeal to Supreme 
Court when to be granted. 

The test to be applied by the High Court in gran- 
ting a certificate of fitness under Art. 134 (H fc). is not 
diiterent from the one laid do^n by the Supreme 
Court in AIR 19o0 S C 169 when granting special 
leave under Art. 126 ol Ihe Coustitui ion. The High 
Cou.t will not therefore grant leave to appeal in 
ciiminal cases, unless it is shown that exceptional and 
special circumstances exist, that siib.stantial and grave 
injustice has been done and lhat Ihe case in ouestion 
presents features of sulficient gravity to warrant a 
review of the deciMon appealed against. 195;) Cri I I 
1723 I AIR 1953 Sau 198 (199) (Tt A) (Pr 3) (DB) ^ 

.Art. 131 (1) (c) — Test for granting leave. 

'*■ remembered lhat tho 

High Courts are, in ciiminal matters other than those 

falling under Ait. 13-1 (1) (a) and (b), final Courts of 
Appeal Test to be adopted is that there should ha a 
substantial question of law or the infringement of 
.some essential principles of justice. Same tests laid 
down by Supreme Court in Pritham Singh’s case (AIR 
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1950 S C 169), in connection with grant of special 
leave are to be applied by the High Court also in 
granting leave : AIR 1953 Mad 66 and AIR 1952 Mys 
88, Dissent. ^ 


eight to be attached to evidence of witness on 
record or that conclusions were reached on an erron- 
eous appreciation of evidence are not sufficient 
grounds for granting leave. 1953 Cri L J 1531 i 6 
Sau L R 210 i AIR 1953 Sau 170 (171, 172, 173) 
(Ft A) (Prs 3.7,9, 10) (DB). 


Art. 134 (1) (c)— Certificate of fitness for appeal. 

Leave to appeal is not to be granted except where 
some clear departure from the requirements of justice 
exists, nor unless by a disregard of the form of legal 
process or by some violation of the piinciple of natu- 
ral justice or otherwi'e, substantial or grave injustice 
has be^n done. CertiScate of fitness to appeal is to be 
granted only when special and exceptional circum- 
stances are shown to e.xist : AIR 1951 Trav Co 45, 
Foil. ; AIR 1931 P C 111 and AIR 1950 F C 80. Ref.: 
AIR 1954 S C 610, Applied. ;1954 K L T 911 i 1955 
Cn L J 851 : I L R (1955) T-C 168 : AIR 1955 Trav- 
Co 91 (92) (Pr 3) (DB). 

“Art. 134(1) (c) — Certificate of fitness — Grant of 
“Circumstances for, stated — High Court agreeing 
with trial Court — No exceptional circumstances for 

granting certificate. AIR 1955 N UC (Trav.Co) 1458 
(DB)* 


Art. 134 (1) (c) — principle governing grant of 
certificate under— Appreciation of evidence -Omis- 
sion to draw adverse inference from non-production 
of witnesses — Consideration of the plea of ‘‘not 
guilty’^ not tendered under S. 287. Cr. p. Code — 
—Not sufficient grounds. 

The principles which apply in granting leave in 
any case to appeal to the Supreme Court have also to 
be considered by the High Court in granting a certifi- 
cate under Art. 134 (1) (c). 

The Supreme Court will not grant leave to appeal 
in criminal cases unless it is shown Ithat exceptional 
and special circumstances exist, that substantial and 
grave injustice has been done and that the ca<e in 
question presents special features, of sufficient gravity 
to warrant a review of decision appealed against. 

The Supreme Court would not constitute itself into 
a third Court of facts and after reweighing the 
evidence come to a conclusion different from that 
arrived at by the trial Judge and the High Court. 

There must have been a disregard to forms of legal 
process or some violation of principle of natural 
justice whereby substantial and grave injustice has 
resulted. 1953 Cr L j 68 i AIR 1952 Tripura 25 (25) 
(Pts A, B, C){Prs5. 6, 7). ^ ' 


5 (a) (i). Substantial question of law. 


a jurisdiction which was not intended. The certificato 
should not be granted to afford another hearing on 
tacts unless there is some error of a fundamental 
character. 

Article 134 (1) (c) does not confer an unlimited 

jurisdiction on the High Courts. The power gives a 

discretion but discretion must always be exercised on 
some judicial principles. A similar clause in Art. 133, 
which allows appeals in civil cases, has been consis- 
tently interpreted as including only those cases which 
involve a question of general public importance. That 
test need not necessarily be applied to a criminal case 
but it is clear that mere questions of fact should not 
be referred for decision. The Constitution does not 
contemplate a criminal jurisdiction for the Supreme 
Court except in those two cases covered by els. (a) 
?!• provide for appeals as of right. The 

High Court before it certifies the case must be satis- 
fied that it involves some substantial question of law 
or principle. In a criminal appeal the High Court can 
consider the case on law and fact and if the High 
Court entertains doubt about the guilt of the accused 
or the sufficiency of the evidence it can always give 
the benefit to the accused there and then. It is obvious 
that only a case involving something more than mere 
appreciation of evidence is contemplated by the Con- 
stitution for the grant of a certificate. What that may 
be will depend on the circumstances of the case. 
Babu V. State of U. P., I L R (1965) 1 All 951 1 
1965 S C D 1075 i (1965) 1 S C W R 936 : 1965 (2) 
Cr LI 539 i (1965) 2 S C A 296 : AIR 1965 S C 1467 
(1470, 1471, 1472) (PI B) (Prs 9, 11, 14). 

Art. 134 (I) (c)— Certificate of fitness — Substan- 
tial question of Jaw— Penal Code (1860), S. 21, Cl. 9 
—Railways Act (1890), S. 137 (4). 

The following questions were held to be substantial 
questions of law involved in the petition and there- 
fore, the petitioner was held entitled to a certiacate 
of fitness under Art. 134 (1) (c). 

(1) The question as to who is to be deemed to be an 
‘officer* within the meaning of Cl. 9 of S. 21, Penal 
Code and whether it is necessarv for the prosecution 
to prove that the duties of the charged person are or 
are not auxiliary to an officer wielding authority? 

(2) The question whether the provisions of S. 137 
t4). Railways Act, exclude all railway servants from 
the definition of public servants except for purposes 
of Chapter IX of the Penal Code? 

(3) Whether Ex. P 5 could, in the circumstances of 
the case, be used to corroborate the oral evidence on 
the record? 1955 Cri L J 608 : AIR 1955 Ajmer IS 
(1) (18) (Pt A) (Prs 2. 3). 

Art. 134 (1) (c)— Substantial question of law. See 

Criminal P. Code (1898), S. 247, Proviso. AIR 1955 
N U C (Ajmer) 2631. 


• Art. 134 ( 1) (c)— Scope— Certificate of fitness 

“Discretion of High Court when to be exercised — 
High Court must be satisfied that case involves a 
lubstantial question of law or principle. 

Article 134 (1) (c) of the.-Constilution does not state 
the conditions necessary for the grant of certificate 
No rules under Art. 145 regulating generally the 
practice and procedure of the Supreme Court for the 
pant of certificate by the High Court have been 
framed. The power which is granted is no doubt 
discretionary but in view of the word ‘certifies’ it is 
clear that such power must bo exercised with great 
circumspection and only in a case which is really fit 
for appeal. It is impossible bv a formula to indicate 
the precise limits of such discretion. Under Art. 134 
(1) (c), the Supreme Court .:has not been made an 
ordinary Court of Criminal Appeal and the High 
Courts should not by the certificates attempt to create 


-Art. 134 — Supreme Court — Leave to appeal in 

criminal case — Certificate of fitness “ Grounds for 
issue of — Whether IlighCourt lias power to review 
or alter, judgment aficr it is recorded and a writ 
issued in terms of order — If justifies certificate 
being granted. 

The question whether the High Court has power to 
review or alter its judgment in a criminal appeal, 
after the judgment has once been recorded and a writ 
in terms of that order has been issued, is an impor- 
tant point of law and a fit one for a certificate to be 
issued for appeal to the Supreme Court. 52 CrLj 
441 I 53 Bom L R 117 : AIR 1951 Bom 49 (51. 53 
55) (Prs 6, 12. 17) (DB). 

Art. 134 (1) (c) — Certificate of fitness — Consi- 
derations which should w’eigh in granting certificate 
— Merely raising question of law, if sufficient. 


CONSTITUTION OF INDIA (1950), Art. 134. Note 5 (a) (i) 


A falling under sub-cIs. (a) and(b) of 

Art. io4 (1) in all other criminal matters the Constitu- 
tion ot India intends that the High Courts in the 
respective States in the territory of India should 
normally and ordinarily be the 6nal Courts of appeal, 
rhis fact must therefore be borne in mind in deciding 

whether a certificate of fitness 
should be given in a case. There must at least be a 
substantial question of law; or considerations like 
those mentioned by Viscount Simon L. C. in A I R 
1941 P C 132 should be shown to be present; or 
it should be a matter of great public importance. The 
mere fact that the petitioner raises a point which may 
be a point of law does not justify his claim for a 
certificate under Art. 134 (1) (c). 52 Bom L R 534 : 

1952 Cri L J 620 : AIR 1950 Bom 380 (382MPr 5) 

(OB)* 

Art, 134 (1) (c) — Certificate of fitness — Held 
form in which relief was granted did not raise any 
substantial Question of law justifying grant of leave. 
AIR 1955 N U C (Cal) 4509. 
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When the principle of law is well established then 
the applicability of the law to the facts of a case is 
not a substantial question of Uw. 52 Cri L J J533 i 
AIR 1951 Madh B 159 (163) (Pt B) (Pr 8). 

J34 — Question involving interpretation of 
o. iJo-B, Cr. P . Code — Leave to appeal sanctioned— 
Criminal Procedure Code (1898), S. 198 B. See Ibid. 
Art. 132. ('62) 28 Cut L T 104. 

Art. 134 (1) (c)— Case involving question of law. 
It is not necessary that in every case where a point 

ot law is raised the matter should be certijed as fit 

for appeal. A I R 1950 Bora 380, A 1 R 1950 S C 169 
Relied on. ’ 

Held, that though the case involved a question of 

o legality of conviction under 
S. 149, I P C where the culprits that could be identi- 
fied were less than five), it was not a fit case for appeal 
to the Supreme Court. 3 Pepsu L R 132 i 52 Cri L T 
1409 J air 1951 Pepsu 152 (153, 151) (Pt B) (Prs G, 7) 
(DB). 


'“—Art .134 (1) (c) and 132— .Vo substantial question 
of law as to interpretation of the Constitution in- 
volved— Vo special ground made out under Arts. 132 
and 134 jl) (c) — Leave to appeal to Supreme Court 
refused. See Ibid, Art. 132. AIR 1953 Ilyd 218. 

.Art. 134 (1) (c) - Certificate of fitness — Failure 

to supply copies under S. 1G2. Proviso. Criminal P. C. 
—Criminal P. C. (1898), S. 1G2, Proviso. 

Where the case in respect of which complaint was 
made w^as not investigated by the Police the accused 
is not entitled under the proviso to S. 162, Cr. P. C., 
to copies of Police statements recorded in the course 
of investigation of case started on the report of the 
accused. It is one thing to ask for statements under 
the proviso to section 102 and another thing tore- 
quest the Court lor production of some documents or 
statements for contradict! 3ii of a witness. This is not 
a question of law, and no certificate of fitness under 
Art. 134 (1) (c) can be granted. 1952 Cri L j 1037 i 
AIR 1952 Kutch 54 (55) (Pt D) (Pr 8). 

■“•■"Art. 134 (1) (cl — Question of misjoinder of 
charge! under Ss. 409 and 477.A, Penal Code- 
Substantial question of law’ — Omission to point out 
spccificrpoints under S. 342, Criminal P. C. 

A substantial question of law is an important and 
difficult question of law on which there may be 
divergence of judicial opinion not set at rest Ijy the 
pronouncement of the highest Court. But mere exist- 
ence of n substantial question of law is not sufficient 
under Art. 134 (1) (c). It must also be shown that by 
the adverse decision on the question of law, serious 
injustice of a substantial nature has re.suItod. (Case- 
law. reviewed.) AIR 1926 Bom 110; AIR 1944 Oudh 
122, AIR 1915 All 462; AHU950 FC80; AIR 1950 
SC 109; AIR 1950 Orissa 235; AIR 1951 Mad 721; 
AIR 1951 Pat 439(2); AIR 1931 Kutch 30; AIK 1947 
PC 67, Ref. 

Section 342, Criminal P. C., requires salient points 
appearing in evidence against an accused must be 
pointed out to him and he should be asked to render 
explanation if he so desired. (AIR 1933 P C 124.) 
But it does not follow that failure to do so would 
necessarily vitiate the trial. (AIR 1940 Bom 465, Foil.) 
1952 Cr L J 1025i AIR 1952 Kutch 51 (53) (Pts A. B) 
(Prs G, 8). 

Art. 134 (1) (c)— Certificate of fitness — Case in- 
volving substantial question of law — Certificatecannot 
be granted unless it has resulted in grave and sub- 
stantial injustice. AIR 1955 V U C (Madh B) 3042. 

Art. 134 ( 1 ) (c)— Substantial question of law — 

Applicability of law. 


“.Art. 131 (1) (c) — Substantial question of law 

Question as to admissibility of nolilication issued 
under Statute. 

Contentions which essentially relate to questions of 
fact cannot form a good ground for a certificate under 
Art. 134 (1) (c). But the High Court has to exercise its 
power after considering as to what difficult questions 
of law or principle are involved which require further 
consideration by the Supreme Court. Unless, there- 
fore, tliere is a substantia! question of law or of prin- 
ciple the High Court will not be justified in granting 
a certificate under this article. Further, a notification 
properly issued under the powers conferred oa the 
municipal committee, in law, becomes almost, as if, it 
is a part of the statute itself. It is always competent 
for a Court to take judicial notice of the provisions 
contained in such notifications. Where therefore the 
only question raised for the consideration ot the Sup- 
reme Court is regarding the admissibility of certain 
notification issued under a municipal Act, no certifi. 

cate under Art. 134 (1) (c) can be granted. 19G0 Cr I I 
1375 (l)i AIR 19G0 Puni 547 (548) (Pr 1). ^ 

Art. 134 (1) (c) -Substantial question of law. 

Merely because a novel or a new point is raised, it 
does not become a substantial question of law or* of 
general importance and, therefore, fit one for apneal. 

57 Punj LU 332 ; ILR (1955) Punj 1315 i AIR 1958 
Punj 1 (4) (Pt F) (Pr 8) (DB), 

Art. 134 (1) (c)— Substantial question of law. 

A finding that there was no undue delay in submit- 
ting the charge-sheet is a finding of fact and a certifi- 
cate cannot be granted on the ground that it is erro- 
neous. 

Where there has been no failure of justice by the 
delay in submitting the charge-sheet, the question 
whether the delay in submitting the charge-sheet 
should affect the conviction of the accused becomes 
at best a question ot law but is not a substantial ques- 
tion of law, which might justify the grant of a certifi- 
cate. 1953 Cr L J 1723 i AIR 1953 Sau 198 HQQ) 
(Pt B) (Pr 5)(DB}. ^ 

Arts. 134 (1) (c) and 133 — Substantial question 

of law. 

If there is a well-established principle of law and 
that principle of law is applied to the facts of the 
case that would not be a substantial question of law 
Where the question of law was not well settled o-- 
where there was some doubt as to the principles of law' 
involved, it might be regarded as a substantial ques-’ 
tion of law. This tes^ or standard Is equally true of 
criminal matters. 1953 Cr L J 1531 i 0 Sau L R 2in . 
air 1953 Sail 170 (171) (Pt B) (Pr 4) (DB). 
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CONSTITUTION OF INDIA (1950). Art. 131. Note 5 (a) (i) 


l3iportant questions of law 
Whether permission to cro^s-cxamine prosecution 
witness at stage of re-examination was rightly gran- 
Ud to prosecution under S. 154. Evidence Act - 
Certificate granted. 

The question whether permission to cross examine 
a pr3secution witness was rightly given to the prose- 

cution in the exercise of discretion under S. 154 
Evidence .Act at the stage of his re-examination is a 

very important question of law which requires an 
authoritative pronouncement of the Supreme Court 
So also the question whether the Magistrate was right 
in rejecting his answers in the cross-examination by 
the adverse party as interested evidence and in accept- 
ing his answers in the examinalion.in-chief as corro* 
borative evidence IS an important question. Held, that 
he question involved was an importint question of 
law and fact which required consideration oy the 

^ under Art. 
134(l)(c) should be granted, i960 Cr L 1 1666 i 

AIR I960 Tripura 44 (fo. 47. 4S) (Pt A) Tvl 12 to 

1 i I ^V) . 

o (a) (ii). (^lucstions of great public or private 

importance. 

Art, 134 (1) (c) — Certificate of fitness. 

- Ihe petitioner IS not entitle! lo a certificate merely 
because case is of great public or private importa- 
nce. AIR l9o6 Ajmer 40 (1) (Ft C) (Pr 3). 

rD« Ia Matter of public importance — 

(Penal Code (I860), S. 228). 

There can be no doubt that the question of mainte- 
nance of the integrity of the jurisdiction is a matter 
ot great public importance. But the reputation of the 

judiciary is so well established that it will not suffer 

even it one contempt of Court goes unpunished. The 

publication of an article in a noA'spaper against a 
Magistrate IS not of great importance and the purpose 
w-ould not be advanced by the grant of a certificate 

Supreme Court. 1953 Cr L J 
1206. AIR 1953 Ajmer 11 (12) (Pt B) (Pr 4). 

""-Art. 134 (1) (c)- Application under — Non-com- 
pliance with S. 342. Criminal P. C. - If ground for 
granting certificate. 

In a Sessions trial the Sessions Judge merely read 
over the examination of the accused in the Court of 
the committing Magistrate and asked him whether 
he had made that statement and it was correct No 
Question was put to him regarding the evidence ‘pro- 
duced and circumstances appearing against him in 
the sessions Court. Even as regards the evidence 
which was recorded e.xclusively in the Sessions Court, 
only a general qaesti>n was put tj the applicant as 
lo whether he had to say anything in regard to that 
evidence. The accused filed an appli2ation under Art. 
134 (1) (c) of the Constitution for leave to appeal to 
the Supreme Court on theground that non-comnliance 
with S. 342. Criminal P. C. vitiated the trial. 

Held, that the omissions complained of were sutfi- 
cient to justify the Court in certifying that the case 

was a fit one tor appeal to the Suprsme Court : A 1 R 

"—Art. 134 (1) (c) — Certificate of fitness — Police 
officer making complaint to Magistrate in respect of 
non. cognizable offence -Criminal P. C. (1898). Ss. 4 
(1) (h) & 190 & Ss, 529 & 530. 

Where a police officer who was investigating a com- 
plaint made by a person in respect of a cognizable 
offence made a complaint to the Magistrate in respect 
a non-cognizable offence, the complaint is valid in 
view of the definition in S. 4 (1) (h). It was open to 
the Magistrate to have asked the police officer to in- 


the complaint. The proceeding of the Maei,. 
trate is not liable to be quashed becau le the pofice- 

nt ill ' to Section 155 Bled a*^omf 

plaint. S. 529 (e) and not S. 530 applies in such a 

case. The question is not of such publii or private im 

portance that a certificate of Btness can KsVeT 

(Prs 4 = Kutch 54(55) 

■—Art. 134 (I) (c)-Certificate of fitness — Terror 
of criminal complaint — Penal Code (1860), S. 385 

Terror of a criminal complaint, whfther true or 
false amounts to fear of injury and the guilt or in- 

Tn thp threatened is immaterial. Where 

in he complaint it was stated that a person out 
another m fear that as his passpart was false he 

n. bbA f “ P°hit is r.ot of sueTa 

nes. ^ ® ™Portance that a certificate of fit- 

Kutchi'^ ('^5, (proj iiTo,?;: ^ ^ 


Art. 134 (1) (c) - Certificitc of fitness — Suffi- 
ciency of evidence. 

A question ol sufficiency or credibility of evidence 
in proof of a particular fact is not a case of pS 

specially when there are concurrent find- 

tv Public importance 

Tcf(T952)^? 3/^^^^^’ 228)-(Contempt of Courts 

The question whether a single act of the accused 

which amounts to an insult offered jo the Magistrate 

while he is sitting as a Court can be dealt with under 

the summary jurisdiction of the High Court in so far 

?u sttack on the impartiality and integrity of 

the Magistrate is not of great public importance 

paiticularly where the contemner can adequately be 

Code. Madh B L J 1955 

OA? ^ ^ Cr 357 : 1950 Cr L J 

243 : AIR 1956 Madh B 96 (96) (Prs 5, 8)(DB). 


Art. 134 (1) (c) Certificate of fitness under — 
1 ropnety of grant or refusal of an adjournment— Not 
a question of sufficient importance for granting 

certificate under the Article. 65 Mad L W 892: (1952) 

L J 256 : AIR 1953 Mad 
6b (69) (Pt D) (Pr 7) (DB). 

~ Art. 134 (1) (c) — Standard of fitness — Convic- 
tion on basis of portion of retracted confession — 
Non-compliance with S. 342, Criminal P. C. - 

Crj^'jnal P. C. (1898), Ss. 342 and 404 — Evidence 
Act (1S72), S. 24. 

The scope of an appeal to the Supreme Court 
against a final order or sentence in a criminal pro- 
ceeding has not at all been widened. That Court will 
have to interfere with convictions by local tribunals 
within the same bounds of limitations and restraints 

laid down by the Privy Council and the fitness has to 
be judged by the standard that that tribunal laid 
before it in granting special leave to appeal. The only 
change that the Constitution has introduced is to 
endow the State High Courts with powers to certify, 
or in other words, to grant leave to api)eal. 

Where a major portion of the retracted confession 

by the accused implicating a co-accused for offences 
under Ss 457, 360 and 461, Penal Code, has been 
found to be false and the co accused has been ac- 
quitted, the accused cannot be convicted for the 
same offences on the basis of the remaining portion 
of the confession which amounts to entangling the 
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accused as one who came into possession of some 
property recently stolen, unless the accused is given 

an opportunity under S. 342, Criminal P. C , to ex- 
plain as to how it came into his possession. The 
general sort of examination under S. 342 as to why 
and under what circumstances the accused made the 
confession would not be sufiGcient under the circum- 
stances. In such a case there is a disregard of the 
form of legal process so vital to a criminal trial in 
the failure of compliance with the statutory rule of 

accused's examination under S. 342, Criminal P. C, 

and the case is a tit one lor appeal to the Supreme 
Court under Art. 134 (1) (c) of the Comtitution. 10 
Cut L T 115 : ILR (1950) Cut 305 ; 1952 Cri L J 
120 : AIR 1950 Orissa 235 (239. 240, 241) (Pt A) 
(Prs 15, 18. 19, 20) (DB). 
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ficate for leave to appeal to the Supreme Court does 
not fulfil the requirements of Art. 134 (1) (c) Sunder 

Siogh V. State ot Uttar Pradesh, 1956 Cri L J 801 i 
AIR 1956 S C 411 (412, 413) (Pt A) (Prs 1, 2). 

® Art. 134 (1) (c) — High Court in doubt about 
facts — No certificate. 

A certificate cannot be granted under sub-Art. (c) ot 
Art. 134(U if the High Court is indoubt about the facts. 
If there is doubt in the minds of the Judges about the 
facts, their duty is to acquit. They cannot convict and 

then issue a certificate because they cannot make u p 

their minds about the facts. Baladin v. State of Uttar 
Pradesh, 1956 Cri L J 345 i AIR 1956 S C 181 (189) 
(PtC)(Prl6). 


5 (a) (iii). Questions of fact. 

• ■—Arts, 134 (1) (c) and 136 — Question of fact — 
High Court's Jurisdiction to give certificate under 
Art. 134 (1) (c) — Principle on which Supreme 
Court will grant leave under Art, 130 and intervene. 

The High Court has no jurisdiction to grant a 
certificate under Ait. 134 (1) (c) in a case where ad- 
mittedly in its opinion the question involved is one of 
fact. No High Court has the jurisdiction to pass on 
mere questions of fact for further consideration of 
the Supreme Court under the relevant articles ot the 
Constitution In such a case the High Court should 
refuse to give a certificate under Art. 134 (1) (c) and 

leave the parties, in case it finds itself helpless to re- 
dress the grievance to approach the Supreme Court 
by invoking its special jurisdiction under Art. 136 (1). 

No High Court can arrogate the function of the 
Supreme Court under Art. 136(1) to itself and pass on 
a matter to it involving purely questions of fact. And 
if the High Court does so, then it can be taken to 
have exercised its discretion wrongly and the certi- 
ficate purporting to have teen granted under Art. 134 
(1) (c) will be considered as no certificate and of no 
avail to the accused. Harpada Dey v. Sta^e of West 
Bengal, 1957 M PCI: 1957 Andh L T 202 i 1956 
S C A 1078 : (1956) 2 M L J (SC) 65 : 1950 S C J 
701: 1956 All W R (Sup) 141 1 1957 B L J H 23: 1957 
All L J 70 I 1956 SCR e39iAlR 1956 S C 757 (759) 
(Pt A) (Pr 2). 

• — Art. 134 (1) (c) — Certificate —When granted 

— Affirming judgment not involving substantial 
question of law. 

If a case does not involve any question of law, then 
however diificulf the question of fact may be, that 
would not justify the grant of a certificate under 
Art. 134 (1) (c) of the Constitutioa, because if the 
High Court has any doubt about the facts of a cri- 
minal case, the benefit of that doubt must go to the 
accused. If, on the other hand, the High Court con- 
firms the order of conviction passed by the trial Court 
ordinarily there could be no ground for entertaining 
an application for a certificate that the case was a fit 
one for a further appeal to the Supreme Court. Where 
the High Court has reversed an order of acquiltal 
and sentenced the accused or has itself convicted an 
accused person and sentenced him to death, those 
cases would be covered by the provisions respectively 
of Art. 134 (1) (a) and 134 (1) (b) of the Constitution. 
Therefore, ordinarily in a case which doe.s not in- 
volve a substantial question of law or principle in an 
affirming judgment, the High Court would not be 
justified in granting a certificate under sub-Art. (c) of 
Art. 134 (1) of the Constitution. AIR 1954 S C 457, 
Foil. 

Where the conviction by the Courts below was 
based entirely on circumstantial evidence and the 
High Court dismisses the appeal, the grant of a cerli- 


— Art. 134 (1) (c) —Certificate of fitness — Conten- 
tions based on questions of fact— Certificate cannot be 
granted. AIR 1955 N U C (Ajmer) 4702. 

Art. 134 (1) — Fitness — [Penal Code (i860) 
S. 300i. 

The question as to what is 'undue advantage’ in 
each particular case is a question of fact and no ques- 
tion of law is involved. Ttie case involving the inter- 
pretation of those words does not therefore fall under 
clauses (a) and (b) of Art. 134 (l)— Not a fit case for 
appaal to Supreme Court — Petition for permission to 
appeal to Supi erne Court rejected. 1954 Cri L J 223 i 
AIR 1954 Ajmer 7 (1) (7) (Pr 2). 

Art. 134 (I) (c)— Question of fact— Case depend- 
ing only upon determination of facts in the light of 
evidence produced — No question of law involved — 
Not fit case for grant of certificate under Art. 134(1) 
(c). 1960 All L ) 361 ; 1960 All W R (HC) 223:1960 
All Cr R 1.57 : 1960 Cri L J 1276 : A I R 1960 All 
585 (58S) (Pt C; (Pr 15). 


- — ^Art, 134 (1) (c) — Certificate of fitness— Appeal 
from conviction — High Court coming to different 
conclusion from that arrived at by Courts below on 
medical evidence— No ground for certificate. 


A certificate of fitness can only be granted, when 
there is either some question of law of some import- 
ance arising between the parties to the case or some 
question of general importance, or there is some ques- 
tion of difficulty which needed further careful inves- 
tigation by a higher Couit. When no such question i< 
raised, the mere fa:t that the High Court has come 
to a different conclusion from that arrived at by the 
Court below oa the medical testimony is no ground 
either for the State or for tin accused for a certificate 
of htneis under Art. 134 (1) (c). 1956 All W R (HCl 

295 : 1956 All L J 399 . 1956 Cri L J 1385 : AIR 
1956 All 731 (734, 735) (Pt B) (Pr 18) (DB). 

Art. 134 (1) (c)— Question involved purely one of 


fact -No certificate. 1953 All L J 294 i 1953 Cri L I 
1376 : 1453 All W R (HC) 505 : A I R 1953 All fiin 
(610, 611) (Pt B) (Pr 2) (DB). 


Arts. 134(l)(c), 404— Question as to 

of evidence on record. 


appreciation 


A question as to the weight to be attached to the 
evidence of witnesses on the record in a criminal case 
cannot be deemed to be sufficient ground for allowing 
leave under Ait. 134 1 (c). 1952 R D (HC) 116 ^ 


Art. 134 (1) (c)-CcrtificQle. 

Reference under S. 307, Criminal P. C — High 
Court not considering the illegality of procedure 
followed by the Sessions Judge — High Court consi- 
dering facts and evidence and holding conviction of 
accused justified — No miscarriage ot justice — No 
certificate would be granted A I R 1951 Assam 38 
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CONSTITUTION OF INDIA 


Foil,; A I R 1951 S C 
1138 : AIR 1953 Assam 


169, Applied. 1953 CriLj 
136 (137) (Prs 3, 4) (DB). 


^ (c)— CertiBcate of Gtness— Questions 

involved relating to appreciation of evidence — Con- 
current findings of fact — No substantial question o£ 
law involved-No certificate of fitness can be aranted. 
A I R 1955 N U C (Him Pra) 4853. 


Art. 134 (c) — Criminal case “ Certificate — Cir- 
cumstances for \\ ill be granted only in exceptional 
and special cases — Corcurrent finding that accused 
accepted illegal gratification — Case held not fit for 
certificate. A I R 1955 N U C (Him Pra) 3679. 


^ (c)— Scope— Concurrent findings as 

to ginlt of accused — Certificate of fitness. 

Where there are concurrent findings cf fact as to 
the guilt of the accused, a certificate under Art. 134 (1) 
(c) cannot be granted unless there is a substantial 
question of law, or unless there are exceptional and 
special circumstances. 1959 Cri L J 1452 : A I R 
19 d 9 Manipur 46 (46, 47) (Pt A) (Pr 3). 


.\rt. 134 (1) (c)— Question of weighing evidence 
It ground for certificate. 


The question whether a witness is reliable or not 
and to what extent, is a question for the Judge to 
decide. It cannot therefore form a good ground For a 
certificate in a case in which the simple question 
involved was whether the petitioners were responsi- 
ble for causing the injuries, and both Ccurti came to 
the concluuon that it was so. The question of weigh- 
ing the evidence cannot therefore furnish a good 

certificate. 1959 Cri L 1 1452i 
AIR 1959 Manipur 46 (47) (Pt F) (Pr 10). 


Art. 134 (p (c) — Certificate of fitncss-Wiien 
can be granted. 

In order that a certificate of fitness for leave to 
appeal to the Supreme Court may be granted in a 
criminal case under Art. 154 (1) (c) of the Constitution 
ot India there should be a substantial question of 
law and the case one of sufficient importance. Where 
the accused has been found guilty by all the Courts 

below for breach of a conlrol order and the decision 
merely turns on the appreciation of evidence no certi- 
hcate can be granted merely because the accused 
wants to challenge the validity of the order for the 
first time. (’52) 30 Mys L'J 88 1 ILR (1951) M>s Il4. 


Art. 134— Finding on evidence. 

Held, that whether to accept certain evidence or 
not was entirely for the Court of fact to decide. That 
Court having accepted the evidence which was re- 
ceived without objection from the accused the finding 
as to the speed limit could no longer be questioned in 
an application under Art. 134. 1954 Cri L I 1367 i 

|pr\2)^DBf^^ * ^ ^ 265 .(267) (Pt E) 


Art. 134 (1) (c) ™ Sufficient ground for granting 

1C&V6* 

A question as to the weight to be attached to the 
evidence of witnesses on the record in a criminal cas:^ 
cannot be deemed to be a sufficient ground for allow- 
ing leave under Art. 134 (1) (c) of the Constitution of 
India. A I R 1953 All 133, Foil. 1953 Nag L J 666 t 
1954 Cri L J 288 i 1954 All W R (Snpp) 24 i ILR 
(1954) Nag 65 1 A I R 1954 Nag 64 (64) (Ft A) (Pr 3^ 


“ — Art. 134 (1) (c)— Questions of fact — Certificate 
should not be granted. 

The unusual delay in lodging the F I R the dis- 
beliet of a portion of the story of complainant as an 


(1950), Art, 134, Note 5 (a) (iii) 

exaggeration, and other adverse comments made 
agaimt the prosecution case by the trial Court and 
the ^urt of appeal are questions of fact to be consi. 
dered by a regular Court of appeal and once they 
have been considered and due weight given to them a 
certificate under Art. 134 (1) (c) cannot be granted for 

before the Supreme Court. ILR 
: 22 Cut L T 419 : 1957 Cri L J 78 i 
AIR 1J57 Orissa 10 (14) (Pt E) (Pr 18) (DB). 

■Art, 134 (1) (c)— Ground for— Question’of fact. 

The point that certain evidence should not have 
been accepted by the Magistrate proceeding under 
o. 145, Criminal P . C.j is a question of fact and can- 
^ ground on which a certificate can be granted. 
ILR 29 Pat 904 * 1952 Cri L J 540 : A I R 1951 Pat 
305 (307) (Pt D) (Pr 14) (DB) ^ ^ ^ at 


, Art. 134 (1) (c)— Sufficient ground for 
leave 


granting 


There is sufficient ground for granting leave where 
the applicatiori for it is based on the contention that 
the tacts found to be proved by the evidence led on 
behalf ot the prosecution are not sufficient to sustain 
a conviction. Case law relied on. 54 C W N (S C R) 

Cri L J 60i 55 Punj L R 397: AIB 
19o4 Punj 7 (7, S) (Pr 3) (DB).; 


Art. 134 (1) (c) — Concurrent finding of fact. 

Tlie Su pi eme Court will not enter into questions of 
^ct decided on appieciation of evidence by the 
Courts below. When, therefore, the tiial Court and 
the High Court, in appeal, concurrently hold, after 
appreciating the evidence on record, that the circum- 
stances alleged by the prosecution are proved, a ceili- 
ncate cannot be granted on the ground that the 
appreciation of evidence was erroneous. 1953 Cri L J 
1723 : A I R 1953 Sau 198 (200) (PtD) (Pr 7) (DB). 

5 (a) (iv). Delay —Whether a ground. 

• ~ Arts. 134 (1) (c) and 136 — Certificate of fitness 

Mere delay in pronouncing judgment resulting in 
omission to consider arguments on questions of facts 
— No certificate should be given on this ground 
under \rt. 134 (1) (c) — Appellant if aggrieved may 
apply to Supreme Court under Art. 138. 

The High Court should not grant, under Art. 134 
(1) (c) of the Constitution, a certificate on the mere 
ground of unusual delay in pronouncing a judgment 
ia appeal by the High Court and the equally slender 
ground that some oi the questions which were raised 
were forgotten at the time of the judgment. If the 
appellant has any such real grievance it is open to 
him to apply to the Supremo Court under Art. 136 
but the mere ground of delay is not a ground on 
which the High Couit can certify a case to be fit one 
for appeal to the Supreme Court. A mere ground of 
delay in giving a judgment does not fall within the 
words ' fit one for appeal to the Supreme Court’ even 
if it is felt by the High Court that the delay might 
have led to omission to consider arguments on ques- 
tions of fact and law. It is not open to a High Court 
to give certificates offitnesi under this clause merely 
because in its opinion the judgment of the Court deli- 
vered by another Bench suffers from an error in re- 
gard to certain facts. AIR 1956 S C 757 and AIR 1953 
SC 143 and 28 Ind App 11 (PC) and AIR 1921 PC 
25, Rel. on. .Achyut Adhicary v. State of W. B , 1962 
Mad W N 565 i (1963) 2 S C J 92 i 1963 Mad L J 
(Cri) 317 I (1963) 2 SCR 47 i (1963) 2 S C A 210 : 
(1962) 2 Ker L R 188 : 1962 (2) Cri L J 59 i 1962 S C 
D 763 : 1963 All W R (HC) 714 : 1962 All Cri R 
391 ; 1962 B L J R 983: 65 Punj L R 171 i A I R 1963 
S C 1039 (1040) (Pr 4). 
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'^Art. 134 (1) (c) — Criminal appeal — Appeal 
against acquittal m Stssions case of rioting and mur- 
der charge, preferred beyond limitation period— No 
attempt to obtain copy of judgment— Appeal dis- 
missed by High Court on ground that delay in filing 
appeal, was not satisfactorily explained— Applies- 
tion lor leave to appeal under Art. 134 (1) (c) on 
ground that delay in Court of Session in sending 
copies of judgment as required under R. 171. Crimi- 

should be excused 
under S. 12 (2)» Limitation Act— Case held not fit for 

certificate— Limitation Act (1908), S. 12 (2), 
Alt. 157— Criminal Rules of Practice (A. P.)R. 177(1)! 

Where in Sessions case in which the accused were 
acquitted of the charges of rioting and murder, th=* 
prosecuting agency had never applied for a copy of 
Uie judgment, and the applications under S.501A, 
t-.rimiQal r. C., for excusing the delay in preferring 
appeals against the order of acquittal beyond -ihe 
period of limitation prescribed under Art. 157 of the 
Limitation Act, were dismissed on the ground that 
the delay had not been satisfactorily explained and 
the appeals were dismissed and the State applied for 
grant of a cerUfi^ate under Art. 134 (1) (c) of the 
Constitution, relying on R. 177(1) of the Ciiminal 
Rules of Practice (\ndhra Pradesh), and it was urged 
that the delay in hlmg the appeals uasduetothe 
delay in supplying copies of the judgments by the 
Sessions Court and that, period should be excluded 
in calculating the period ol limitation as provided by 

Held, that there was no valid ground for granting 
I certiHcate under Art. 134 (1) (c) of the Constitution 

The Criminal Rules of Practice (Andhra Pradesh), 
which were in the nature of administrative direi tions 
and instructions, could not have the effect ol adding 
to or suotracting from tho provisions of the Limita- 
tion Act. 

As the prosecuting agency never applied for a 
copy of the judgment it could not be saM that the 
daily was occasioned by the time taken for obtaining 
a copy of the juagment. Therefore, the delay in the 
Court of Session sending copits of the judgment to 
the District Superintendent of Police and the Local 
Public Prosecutor could not save Limitation in the 
instant cases. ILR (1902) Andh Pra 1133. 

5 (b). Certificate of fitness — When not 

granted. 


(1950), Art. 134. Note 6 (a) (iv) 455 

Court, the High Court has to be sattsBed that it raises 
an arguab e or substantial question; if i, is so satisfled. 

Ik admitted; if, on tho other hand, 

the High Court IS satisfied that there is no substance 
^ the app.'al and that the vie^f taken by the trial 

-hi »“nn«r^‘TK^ ^^mmarh’y dis- 

rniss .he appeal, the High Couit is not 

AH 134 i Wnf «^“fi‘=ate to the appellant under 

ground that his appeal .■.hould not have been sum! 

another Division Bench ol the 

sa d High Court, I the High Court in dealing wiVh 

ZZl - H'ere is no sub- 

Stance la the appeal, it is not necessary that it should 

recom reasons for ,ts conclusion in summariK dis- 

missing Chiitiranjan Das v. The State ofWest 

Bengal, (19fl4) I SC A 654 i (lOO-l) 2Sri 3ii. 

19C4 Mad L J fCri) 495 : (19f>4) 3 S C R 237 t 1963 

2) Cr L J 534 : (1963) 2 S C O 815 i A R 1963 S C 

1G96 (1700. 1701) (Pt C) (Pr 12). ^ 

“Art. 134 — CertiGcato of 6tne.''S — S 247 Cr P C 

“Pr ‘m under S 18 (2) Press (Obiection- 

able Matter) Act - A. I. R. 1927 Cal 343, ap Aie!^ 

Hence certificate under A.t. 134 (1) (c) caLot be 

granted on ground that S. 247, Cr P C , Ls wrongly 
applied to enquiry. See Press (Ob/ectionable Matter) 

Aimei4^l ' ® ^*^5^ Cr L J 1022 ; AIR 1954 

Art. 134 (I) (c)— Certificate of fitness. 

The High Court had not differed from the earlier 
decision of the High Court and had only held th!t 
each case depended upon its own circumstanc s 

Held, that this was not a fit case for the grant of 

19,a4 Cr L J 1702 i 1954 All W B dirt ^8- 
AIR 1954 All 795(801) (PI I) (Pr 47) (Vb^ ^ ‘ 

134 (1) (c)— Certificate of fitnes*^. 

Under Art. J34 (1) (c), the High Court should 
certify ,a case as a (it one where except ional and 

special circums'.apces exist. W here the High Court 

m Its ludgment di.scussed how the oOence of murder 
w.as made out „„ the testimony of eye. vitnesses and 
on the facts came to the conclusion that the < (fences 
of murder and attempt to commit suicide formed 
part of the same transaction the case is not one for 

grant of a certificate under Art. 134 ( i ) (c) Cisp Io,., 
discussed. 19.55 Andhra W R 40' . 1857 PrT T ^ 
1223 : AIR 1957 Andh Pra 93i (932, 933) (Prs 

(Ly O/ • 


• Art. 134— CertiGcate of fitness- On a difference 

ol opinion the case was referred under sS.429 Cr. P.C 
to a third Judge who agreed with Mathur, J., in dis 
missing the appeal. One of thepiinlsof ditleren:e 
was with regard to the authenticity of F. 1. IL and 
the third Juc'ge did not cofisider it necessary to dis 
cuss it and had merely stated at th a end of his order 
that if it was necessary for him to decide the point 

he was in agreement with all that Mathur, J. had 
said. 

Held, that the decision given by the third Judge 
was a proper decision and, therefore, the certificate 
granted under .^rt. 134 could not be based upon the 
omission of the third Judge to discus.s the authenti- 
city of the F. [. R. 1965 (2) Cr L J 539 : AIR 1965 
S C 1467 (1470) (Pt A)(Pr 7). 

• Art. 134 (11 (c) -Criminal P C. (ISOS). S. 421 

—Appeal to High Court Its power to dismiss appeal 
summarily — Leave to appeal to Supreme Court — 
I^ave should not be graaied on ground that appeal 
should not have been dismissed summarily. 

In dealing with criminal appeals brought before 
them the High Courts should not summarily reject 
them if they raise arguable and substantial point The 
^sition under S. 421 is clear and unambiguous. 
When a criminal appeal is brought before the High 

lVoI. 4.] Fn.D. 30. 


Alii y L / (k: f 


• UU V V/ ' 


plci— Matter resting upon assessment of evidence 
Itisoal) wheretherei,s a sub (antial uu stion of 
law or here has been an infringement of the es enfial 
pnncipies of ,ustico or them ,s a matter of crea 
pnbhc importance that the High Court would coT 
.sidcr It proper to grant a certiticate that the case is a 
fit one for appeal to the Supreme Court. It would 
abo consider it proper to grant a oertifieafe where 
exceptional and sj^cial circumstances exist which 
make i (ust for the Supreme C .uri to interyene 
W here the matter entirely rests upon the assessment 
of the evidence direct and circumstandal. hearing on 

the., est.on with regard to the guilt of the accused 

It IS not a fit case for the grant of the cutifieetn 

Madh B L J 1955 MCR 1730 : Madh b7r 1955 

Cr 344 , 1950 Cr L ] 233 (1) : aIR 145B M ,ik n 
(S,3) (Prs9to 11) (DB). ' Madh D 82 

— A'-f; 134 (1) (O- .\o material diderence between 
faclsdi. closed in sanction for prosecution under 
S. 161, Penal Code and those rlisclosed in charge- 

„jd„ A.M-UUMc.f AM mIa'n"!? 
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Where no prejudice is caused to the accused any 
irregularity in choosing the assessors cannot be a 
ground which would justify the High Court in grant- 
ing a certificate of fitness under Art. 134. 1952 Cri 
L J 1261i AIR 1952 Madh R 133 (135) (Ft A) (Pr 18) 
(DB). 

—Art. 134 (1) (c) — Leave to appeal — When not 
granted— Trial Court and High Court concurrent on 
question of fact — N'o substantial question of law — 
Leave will not be granted. AIR 1955 NUC (Nag) 
£465 (DB). 

5 (c). New point — Whether can be raised 
at the stage of application under this 

sub. clause* 

—Art* 134 (1) (c) — New point. 

Points urged in High Court for leave to appeal to 

Supreme Court not taken in trial Court or in appeal 

beiore High Court — Nothing shown to lustify con- 
clusion that any injustice of serious and substantial 
character has occurred— Case held not fit one for 
appeali to Supreme Court. AIR 1952 Madh B 170 

(FB), Ref. 1954 Cr L J 35 j AIR 1954 Ajmer 16 (16) 
(Prs 6, 8). 

— Art. 134— New point. 

In an apolication for leave to appeal to Supreme 
Court a new point the decision of which would 
depend upon questions of fact which were not placed 
before the High Couit whose order is sought to be 
appealed, cannot be allowed to be raised for the first 
time. 55 Bom L R 937 i ILR (1954) Bom 252 : 1954 
Cr L J 576 I AIR 1954 Bom 206(208) (Pi B) (Pr 9) 
(DB). 

— ^Ait. 134 (1) (c)— Secondary evidence admitted — 
Objection not taken — No point raised in appeal to 
High Court — It cannot be made a ground of appeal 
to Supreme CDurt under Art. 134 (1) (c). AIR 1955 
NUC (Madh B) 3075. 

Art. 134 (1) (c) — Leave to appeal to Supreme 
Court — New ground. 

Per Sharma, J.— Held on facts that leave to appeal 
to the Supreme Court could not be granted on a 
point which is not pressed at the hearing of the case. 
It was true that the decision of Allahabad High 
Court (AIR 1960 All 1) on which reliance was placed 
in support of the contention in the peiition was not 
reported till the arguments in the case were con- 
cluded, but that alone could be no ground for not 
pressing the point itself at the time of hearing of the 
appeal. 1961 M P L J (Notes) 21. 

Art. 134 (1) (c) — New point — Question whether 

depositions were read over to witnesses is one of fact 
—Question cannot be allowed to be raised for first 
time in leave application — Nor can it be ground for 
granting certificate. 1959 CriLJ 1452 i AIR 1959 
Manipur 46 (47) (Ft E) (Pr 9). 

—Art. 134— New point. 

Point not raised in proceedings before High Court, 
against which leave to appeal is sought, cannot be 
raised as a ground for leave to appeal to Supreme 
Court specially when it is raised not with reference 
to pure question of law but is one which depends 
upon certain further facts. (1889) 39 Ch D 322 
Rel. on. ILR (1952) Cut 467 i 1953 Cr L J 1578 i 
AIR 1953 Orissa 266 (269) (Pt C) (Pr 5) (DB). 

—Art. 134— New plea. 

The point that the Magistrate decided under 
S. 145, Criminal P. C., the question of possession 
with reference to title which was not raistd before 
the High Court in revision cannot be allowed to be 
raised at the stage of application under Art. i34(l)(c). 
ILR 29 Pat 904 i 1952 Cri L J 540 i AIR 1951 Pat 
8Q5 (307) (Pt C) (Pr 14) (DB), 


5 (d). Powers of High Court. 

* Art. 134 (1) (c) — High Court's power to 
grant certificate — Trial of offence under S. 409^, 

Penal Code, along with S, 5, Prevention of Corrup- 
tion Act (1947). 

Three cases were started against the respondent 
under Ss. 409 and 405, Penal Code and S. 5 (2) of the 
Prevention of Corruption Actt The three cases were 
sent to the Magistrate before whom it was objected 
that charges under S. 409 could not be tried by the 
Magistrate. The objection was allowed. The State 
preferred three appeals in the High Court. The 
appeals were dismissed by the High Court but it held 
that the appellant was entitled to a grant of a certi- 
ficate to appeal to the Supreme Court under Art. 
i34(l)(c). A preliminary objection having been 
taken on behalf of the respondent that the certificate 
could not be granted : 

Held, that the High Court had the power to grant 

the certificate under Art. 134 (1) (c) of the Constitu. 
tion. 

Held, further, the Courts below were wrong In 
coming to the conclusion that the respondent would 
not be tried for an offence under S. 409. State of 

Lai. 1900 Cri Lj 539 i AIR 1960 
SC 397 (399) (Prs 6, 7). 

Art. 154 (1) (c) — Power of High Court — Divi- 
sion Bench Jurisdiction to sit in judgment oi> 
decision of another Division Bench. 

W here an appeal filed by the accused having been 
^mmarily dismissed by a Division Bench of the High 
Court, the accused applied for grant of a certificate 
f U) (c) and another Division Bench 

which dealt with the application examined the 
grounds taken in the appeal; 

Held, that the Division Bench acted ontrary to 
the legal position that one Bench of the High Court 
has no jurisdiction to sit in judgment on the decision 
of another Division Bench. Sidheswar Gangulv v. 
State of West Bengal, 1958 Cri L J 273 i 1958 S C A 
147 1 1958 All W R (HC) 391 1 1958 Pal L R (SC) 1» 
1958 All Cri R 277 i 1958 SCR 749 : 1958 SO 
349 I 1958 MadLj (Cri) 311 i AIR 1958 SC 143 
(145) (Pt A)(Pr2). 

• Art. 134 — Application for leave— Delay in dis- 
posal condemned. 

It is of the essence that an application for leave to 
appeal to the Supreme Court against the sentence of 
death awarded to the appellant by the High Court 
should be dealt with great despatch and the accused 
should ki ow his fate and not be left with the feeling 
of appreticusion for longer lime than necessary. 
Whatever lha state of arrears in a particular High 
Court, there is absolutely no justification for an inor- 
dinate delay oi one year and ten months in the dis- 
p05al of such an application. 

An inordinate delay in disposal of an application 
for leive to appeal to Supreme Court by the High 
Court is however not a consideration for interferei.ee 
by the Supreme Court with the sentence a varded by 
the High Couit. Bissu v. State of U. P., 1954 Cr L J 
1796 I AIR 1954 S C 714 (715) (PI B) (Pr 3). 

Art. 134 (1) (c) — Application for certificate of 

fitness — One of the Judges who disposed of appeal 
nol available — Application can be heard by a diff- 
erent Bench. (1961) MLJ (Cr) .328 : 1960 Ker L J 
1053 I I960 Ker L T ^1045 : 1 L R (1960) Ker 1184i 
(1960) 2 KerLR 426 i 1961 (2) Cr L J 112 (113) 

(Pt A) (Pr 4) (DB). 

' Art 134 (1) (c) — Power and duly of High Court 
— It cannot reassess evidence. 

In a leave application, the High Court is concerned- 
solely with the question as to whether, on the jBdg<- 
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seat of tte High Coart, any important question of 
Uw <w principle arises. It cannot reassess the evi- 
dence, come to its own conclusion different from that 
of the Court, and then grant leave to appeal on 
the ground that the findings were not Justified by the 

248, Criticised. 

lUt (1956) Cut 573 : 22 Cut L T 419 : 1957 Cri L I 
78 I AIR 1957 Orissa 10 (14) (Ft C) (Pr 16) (DB). 

5 (e). Who can apply. 

-~ArN 134 — Right to apply — Appeal in murder 
case ^ourt ippointing counsel to lepretent convict 
7. dismissed — Petition under 

/m7 l — Authority of counsel to present — 

iP*® . « Orders — Allahabad High 

Court- Rules of the Court, Chap. XVIII. R. 10). 

Where in an appeal from a death sentence iu a mur- 
aer case, the convict does not engage a lawyer but 
the High Court, in view of H. 10 of Ch. XVIH of the 
niiles of the Courti appoints certaiu lawyer to re^ 

an appointment is for a 
spccihc purpose and comes to an end when the ap- 
ical is beard and decided. The lawyer has no locus 
stanJi to present a petition under Art. 134 of the 
Constitution if the accused has not engaged him for 

L J 465 : 1958 All VV R (H C) 
568 1 1958 All Cr R 363 ; 1958 Cri L J 1367 i A I R 
1958 All 791 (792) (Pt B) (Prs 13, 14) (DB). 

—-Art. 134 — Who can apply for leave — Right of 
third party. 

The provisions of Art. 134 of the Constitution of 
India are intended to be ;availed of by an accused 
who has been convicted or by the State and not by a 
third person. A third person even if he be the father 
of the murdered man has no locus standi to make this 
application. 1951 All L J 455 i I L R (1951) 2 All 
»45 * AIR 1952 All 85 (86) (Pr 2) (DB). 

——Art. 134— Who can apply— prosecution by State 
—Private person cannot apply. 

Where the prosecution was initiated by the Statei 

and the only interest of the petitioners was that it was 
at their suggestion that the District Magistrate had 
passed the order for the contravention of which the 
accused persons were challaned : 

Held, that the petitioners had no locus standi to 
challenge the order of acquittal. Madh B L J 1955 
H C R 1852 : Madh BLR 1935 Cr 388 : 1956 Cri L J 
535 : AIR 1956 Madh B 114 (114, 115) (Pt B) (Pr 2) 
(DB). 

5 (f). Appeal against acquittal. 

■ Art. 134 — Scope -No provision in Constitution 

corresnoudiDg to S. 417, Criminal P C. — Ohserva. 
tion of Bench of three Judges over which no opinion 
was expressed by a Constitution Bench. 

Dictum.— "The decision in A. I. R. 1954 S. C. 20 
was a decision of a Bench of three Judges and not 
^at of a Conititution Bench. Therei the appeal was 
by special leave granted by this Court. The ob5erva- 
tion that theie w’as no provision in the Constitution 
^rresponding to S. 417 of tho Criminal Procedure 
^de was obvicusly made to emphasise that this 
Court should nol, in an appeal by special leave, inter- 
«re with an order of acquittal passed by the High 
nierely for correcting errors of facts or law. 
Without hearing further arguments on the scope of 
Art, 134 (1) (c), we would prefer not to express any 
opinion as a Constitution Bench as to the validity of 
the certiBcates given by the High Court in this case." 
Mate of Madras v. Guiviah Naidu 6c Co., 1956 Mad 
W N 65 » (1955) 6 S T C 717 i 1956 Cri L J 331 : 
1^56SCC98: AIR 1956 SC 158 {161} (Pt B) 

^54 and 136 — Acquittal by High Court— 

^ Dere IS CO appeal from such acquittal- Overriding 
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Article 134 does not provide for an appeal from a 
Judgment final order or sentence in a criminal pro- 
ceeding of a High Court, if the High Court has on 
appeal reversed an order of conviction of an accused 
person and has ordered his acquittal. In other words, 
there IS no provision in the Constitution correspond- 
ing to S. 417 of the Code of Criminal Procedure, and 
such an order is final, subject however to the ever- 

A •f’® Supreme Court by 

Art. 136 of the Constitution. State Government, M. P. 
V. namaknshna Canpatrao Limsey, 1954 Cri I T 
244 I AIR 1954 S C 20 (22) (Pt A) (Pr 5). ^ ^ ^ 

®i ^94 (1), CIs. (a), (b) and (c) — Scope of — 

Clause (c) not confined to appeal from order of con 
viction - Judgment of arquittal - High Court can 

grant certificate under Cl. (c). A I R I960 All 458 
Overruled. 

^34(1) are fundamen- 
tally different from Cl. (c). The former give an abso. 

l^ute right of appeal (o the accused and deal with a 

fhf ir and sentenced to death by 

r ^®“i independent 

right to appeal. There is no scope at all for the an- 

plication of the principle of e/usdem generis, as the 

relationship of genus ;and species does not exist be- 

o7htr ^ 

There is, therefore, no doubt that a High (^urt 
has jurisdictionto certify that the case decided by 
itresu tingm acquittal of the accused or raainten- 
ance of his acquittal by a subordinate Court is a fit 
one for appeal to the Supreme Court. AIR 1960 am 
^58 : 1960 Cri L J lO^! Overruled, A I R 'igeo ^\\ 
o85. Approved, A 1 R 1953 Orissa lOO.Diss. from 

ILR (1961)2 aIi 213 * 
1961 All L J 589 : 1961 All Cr R 260 i 1961 All 

W R (H C) 471 : 1961 (2) Cri L J 751 : A I R IQfi l 
All 630 (632, 633) (Prs 6, 12. 13) (FB). ^ 

- ;-Art. 134 (1) (c) — Appeal against acquittal — 
Jurisdiction to grant certificate of fitness — Cr P 

Code (1898), S. 417-Scope of. 

Even after the judgment of a:quittal has been passed 
in appeal by the High Court, the High Court mav 
grant a certificate to the State under Art. 134 M) id 
where a substantial question of law has been decided' 
by It and where (he question is such that an authorifa 
tive decision by the Supreme Court over it becomes 
neces'ary either because of conflict of existing deci- 
sions by different Courts or because of any other 

factor which the High Court may deem as substanlial 
or of great general importance. 

Section 4 17 , Cr. P. Code, does not at all apply to the 
case of an appeal to the Supremo Court from an 
original or an appellate order of acquittal passed bv 
the High Court. AIR 1054 S C 20, held did not lav 

down contrary law. 1360 All LJ 361 i 19fin *11 
W R (11 C) 223 : 1960 All Cr R 157 : I960 Cri L 
1270 I AIR 1960 AM 585 (587) (Pt A) (Prs 7, 9) (dbV 

■ Arts. 134 (I)(c) and 130-Scope-AppeaI aeain^ 

acquittal-Dismissal-AppIication for spe'^ial leave. 

Where the trial Court has acquitted the accus^rl 
the presumption of innocence becomes stronger iml' 
it becomes still stronger when the appeal againsf'on 
qnittal is dismissed by the High Con'rf. "VlfeXers 
of the High Cour under Art. 134 (1) (c) are not 
Wide as Ihose of the Supreme Court under Arf 
Fu,ther,cls.(a) and (b) of Art. 134 (1) bo^ ovide 
for appeal against conviction and on the principle of 
ejusdem generis Cl. (c) should also bo interpreted 
as to mean that an appeal would lie Only from n 
conviction and not from acquittal. Where in an an 
peal against an acquittal, there was a difference of 
opinion between two fudges of the High Court an4 
on the opinion of the third Judge the appeal was di^ 
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missed, and an application for special leave to appeal 
to the Supreme Court was made : 

Held that even if there were some importat t ques- 
tions of law involved in tiieappeal, it would not be 
a fit case in which the High Court should grant 
special leave. AIH 1950 S C 169 and AIR 1954 S C 
20 and AIR 1953 Orissi IK). Relied on. 1959 All 
L j SS ? I I‘^59 All W R (!I C) 6S1 : 1960 All Cr R 
20 t 1960 Cri L J 104 3 i AIR 1960 All 458(459. 460) 
(PI A) (Pr 13) (DB)» 

^Overruled in AIR 1961 All 630 (FB)]. 

Art. 134 (1) (c) - Certificate of fitness — Question 

involved in proposed appeal relating to High Court’s 
pDwer in appeal against acquittal based on jury’s ver- 
dict — Q jestion covered:by Supreme Court decisions — 
Certificate not granted, t965 (2) Cri L J 79 ; A I R 
1965 Cal 34S t353) (Pt 1) (Pr 49; (D3). 

- Art. 134 (1) (c) Criminal P. C. (1898), S. 417- 
Coaviction reversed and accused acquitted by the 
High Court— No leave to appeal to Supreme Court. 

Artice 134 (1) (c) does not provide for an appeal 
from a judgment, final order or sentence in a criminal 
proceeding ol a High Court if the High Court lias on 
appeal reversed an order of conviction of an av.cused 
persin and has ordered hu acquittal. When there is 
no provision in the con'«titution corresponding to 
S. 4i7, Criminal P. C. such anordei is final subject, 
however, to the ovei riding powers vested in the 
Supremo Court by Art. 136 ol the Constitution. Hence, 
leave to appeal to the Supremo Court agaiast such 
oroers of acquittal p issed by the High Court in an 
appeal vill not ba granted. .MR 1954 S C 20, Foil. 
59 Cfll W N 1042 : 1956 Cri LJ 746 1 AIR 1956 Cal 
316 (317) (Prs 3, 4) (DR). 

Art. 131 (1) (c) — Scope of inquiry— Leave to 

appeal in criminal ca.'e— Order of acquittal— princi. 
pies to be considered ii> granting leave. 

Leave to appeal to the Supreme Court in a criminal 
case under Art, 134 (1; (c) of the Constitution will 
not ordinarily be granted ur.loss it is shown that 
exceptional and speoia circumstances exist, that sub. 
stantial and grave injustice has been done and that 
the case in question presents features of sufficient 
gravity to warrant a review ot the decision appealed 
against. The fact that on a question on which there 
is diflerence of opinion the High Court has decided 
one way does not furnish a ground for granting leave 
to appeal to the Supreme Court. When no question of 
law of paramount importance is raised such as might 
be allowed to override the liberty earned by an 
accused by an order of acquittal in his favour, leave 
ought not to be granted to the prosecution to prefer 
an appeal against the acquittal .MR)943 RU2U; 
AIR 1944 P C 54; AIR 1925 P C 59; AIR 195L Assam 
38; air 1951 Mac 329; AIR 1951 Hyd 71; AIR 1947 
Pat 350, Ref. ILR (1951) Hyd 866 1 1952 Cr L J 
352 I AIR 1952 Hyd 40 (41, 42) (Pt A) (Prs 5. 7. 8. 
10. 11) iDB). 

Art. 134 (1) (c) — Acquittal confiriLed by Higli 

Court— Certificate under Art. 134 (U (c)— Grant of. 

In a case where the High Couit has confirmed an 
order ol acquittal, it svill not be proper to c aut a 
certificate under Art. 134 il) (c) unless the cas. invol- 
ves qiestions of law oi such complexity that require 
elucidation and an authoritative pronouncement by 
the Supreme Couit. AlB 1954 S C 20 ; AlR 1958 S C 
143. Rel. on. 1902 Ker L T 449. 

Art. 134 (1) (c) — Appeal against acquittal — 

Possibility of error— If sufficient for grant ot cerli. 
f icate. 

In a criminal case where the High Court has con- 
firmed an order oi acquittal, the granting of a certi- 
ficate under Art. 134 H) tc) is not justified unless the 
case involves questions ot law of such complexity as 
require elucidation by the Supreme Court. AIP 1954 
S C 20 and AIR 1058 S C 143, Foil. Mere possibility 


of an error is not sufficient to justify the grant of a 
certificate. 1960 Ker L I 1053 t 1960 Ker L f 1045 1 

ILR (I960) Ker 1184: (I960) 2 Ker LB 426: 1961 

Mad L J (Cr) 328 i 1961 (2) Cr L J 112 (115) (Pt B) 
(Pr 6) (DB). X f K Of 

Art, 134— High Court reversing order of con- 
viction— Leave for appeal to Supreme Court cannot 
be granted. 

Article 134 does not provide for an appeal from a 
decision of a High Court reversing an order of con- 
viction of an accu^^ed persoi and acquitting him. 
AIR 1954 S C 20 Rel. on Madh B L T 1955 H C R 
1852 : Madh BLR 1955 Cr 388 i 1956 Cr L I 535 1 
AIR 19.36 Madb B 114 (Il4) (Pt A) (Pr 2) (DB). 

Art, 134 (1) (c) — Leave to appeal to Supreme 
Court from acquittal— There is no prooriety of certi- 
fying case as fit one. AIP 1955 NUC (Madh B) 3024. 

• 134 (1) (c) — Leave to appeal against 

acquittal - (Criminal P. C. (1S9S). S. 429). 

Appeal agnnst acqu’ttil. One of the Judges con- 
stituting the Division Bench agreeing with trial court 
while the othtr Judg ' th ^ugh inclined to take diffe- 
rent view ultimately ag'ceiiig with Older of acquiltil 
giving beneit of doubt to accused. No question of 
violation of any fun lamental principles ot criminal 
law or of S. 429, Criminal P. C., arises by adoption of 
such a course — r.,eave cannot be granted. State of 
Orissa v MinakHan i’atnaik, ILR (1952) Cut 6' 8 : 

1953 Cr L J 1084 : AIR 1953 Ori.ssn 160 (162, 163) 
(Pt B) (Pr 3) (SB). 

.Art. 134 (1) (c)— Order of acquidal — Leave to 

appeal — Order of acquittal passed iu revision— Eff^’Ct. 
In view of thf Supreme Court decinon in AIR 

1954 S C 20, it is no longer permiisible to a Ugh 
Couit to certify under Art 134 (1) (c) a ca.se of acquit- 
tal in a criminal case to be fit for appeal to the 
Supreme Court, even if the High Court feels that a 
substantial question of law o! general importance is 
involved. AIR H54 S C 20, Foil.; AIR 19'^6 S C 158, 
Ref ; AIR 1956 Cal 316, Relied on; AlR 1960 All 585. 
Diss. from. 

Whether the order of acquittal is in an appeal or in 
a revision does not make any differeDce.H9fil;l2) CrL 
J 299 J AIR 1961 Tripura 43 (45. 46) (Prs 14, 17, IS. 
19). 

5 (g). Proceedings for contempt of Court. 

- Art. 134 (1) (c) — Conditions required -(Penal 
Code (iSfiO), S. 228). 

Thecontention that the High Court should not have 
treated the qualified aoology as an unqualified one 
and should have convicted and sentenced the accused 
for contempt ol Court, canrot be considered in an 
app ication for a certi icate that the case is a fit one 
for appeal to (ho Supreme Court. 1953 Cr L J 1206 1 
AIR 1953 Ajmer 11 il2) (Pt A) (Pr 2). 

Arts. 134 (1) (c) and 215 — Criminal proceeding 

— Proceedings for contempt of Court — Civil and 
criminal contempt. 

In order that an order of a High Court, sought to 
be appealed from, may come under Art 134, it is 
necessary that it should be an order made in a cri- 
minal proceeding. 

Where, the contempt consists in offering an affront 
to the Court or in interfering or tending to interfere 
with the administration of justice, the contempt coni- 
mitted in such forms is said to be criminal contempt. 

The Code docs not apply to proceedings taken by a 

superior Court for the punishment of such centempt. 

The jurisdiction to punish for its own contempt 
under Art. 215 which a High (2ourt exercises as a 
Court of Record is not derived from any statute, out 
arises out of the very fact that it is a Court of Fecor • 
Proceedings taken by a Court of Record « 

punishment of criminal contempt are 
taken in the exercise of criminal jurisdiction. Inis 


CONSTITUTION OF INDIA (1950), Art. 134, Note 5 (g) 469 


principle would apply to proceedings taken by all 
the High Courts contemplated by Art. 134 (1) (c). 
AIR 1948 Cal 214, Foil. 1959 Cr L J 172 r AIR 1959 
Cal 106 (107, 108, 109, 110) (Ft A) (Prs 2. 4 , 5. 9. 
12) (DB). 

Arts. 134 (1) (c) and 215- Certificate of fitness — 

Contempt of Court Leave to appeal. 

Where the decision of the High Court, holding that 
ceitain persons had committed contempt of Court, 
amounted to holding that not only is mens lea imma- 
terial in a case of contempt of Court but knowledge 
of the pendency of a case with respect to which 
interference is supposed to have been caused, is also 
immaterial. 

Held, that whether or not this was the correct 
position in law was a matter which ought to be 
finally and authoritatively decided and, accordingly, 
a certificate of fitness under Art. 134 (1) (c) should be 
granted. 1959 Cr L J 172 : AIR 1959 Cal 106 (113, 
114) (Ft E) (Fr 20) (DB). 

Arts. 134 (1) (c) and 215 — Contempt of High 

Court— Nature of proceeding — Principles governing 
granting of certiiicate in criminal cases— Certificate 
refused. 

Article 134 (1) (c) of the Constitution confers a 
wide discretion upon the 1 Ugh Courts. Under it an 
appeal shall lie to the Supreme Court from any judg- 
ment, final order or sentence in a criminal proceed- 
ing of a High Court if the High Court certides that 
the case is a fit one for appeal to the Supreme Court. 
There is, however, nothing in the Constitution to 
indicate in what cases or classes of cases a certificate 
of fitness to appeal may be granted by the High 
Court. 

In the absence of anything in the Constitution to 
uide the Courts in this matter, the question should 
e determined on general principles and such infer- 
ences as miy be drawn as to the niture and scope of 
the discretion conferred upon the High Courts from 
the existing criminal law of the country. There is 
another Article in the Constitution, Art. 136, under 
which the Supreme Court may in its discretion grant 
a special leave to appeal from any judgment, decree, 
determination, sentence or order in any cause or 
matter, passed or made by any Court or tribuLal in 
India. How the discretion coLferred upon the 
Supreme Court will be exercised in criminal cases was 
indicated in the recent decision of that Court in — 
‘Prltam Singh's case*, AIR 1950 S C 169. (Principles 
laid down in AIR 1950 S C 169 indicated). 

Observations in AIR 1950 S C 169 may well furnish 
some guidance to the High Courts in granting of 
certificate applied for under Art. 134 (1) (c). In grant- 
ing a certificate for leave to appeal the High Court 
must be satisfied that there is reasonable ground for 
thinking that grave and substantial injustice may have 
been done by reason of some departure from the 
principles of natural justice. 

The High Couit when considering an application 
for grant of a certificate under .Art. 134 (1) (cl dots 
not sit in judgment upon its own decision It has 
however been authorised to grant a certificate of 
fitness to appeal to the Supreme Court in any case that 
it might consider appropriate. It would not be proper 
for any Judge to attempt to define in a few clear cut 
categories in what cases or daises of cases a certi- 
ficate of fitness should be granted and that to restrict 
the wide generality of the language advisedly used 
by the framers of the Constitution. Every case should 
be considered on its own facts and circumstances, 
but a certificate should not be granted unless there is 
something exceptional or special in the ca?e calling 
for a review of the decision of the High Court by the 

Supreme Court. 


The jurisdiction exercised by the High Courts under 
Art. 215 of the Constitution is criminal jurisdiction. 
It is true that the High Court exercises a special and 
summary jurisdiction in cases of contempt of itself* 
But from the earliest limes it was never intended that 
the exercise of this jurisdiction should be made 
subject to a review by an appeal and there is a serious 
doubt whether a certificate of fitness can at all be 
granted in such a case except possibly under some 
e.vtraordiuary circumstances. High Court would not 
be justified in applying to pelitions for grant of a 
certificate under Art. 134 (1) (c) in cases oi conviction 
for a contempt of itself, a standard of scrutiny 
different from that by which it judges applications 
for certificates of fitness in other cases. 

Liability of an editor and printer when they are 
not connected with the work of the press at the rele- 
vant time when the contempt was published is not a 
question of general importancf, since the law on the 
subject is well-settled. Similarly when the ground 
upon which the certificate is sought challenges a 
finding of fact, it is not a ground for granting certi- 
ficate. I L R (1952) M B 308 t 1953 Cri L ) 1323 i 
AIR 1953 Madh B 206 (207, 20S) (Prs 6, 7. 9, 12, 13, 
16. 20. 21) (DB). 

.Alts. 134 (1) (c) and 215 — Order imposing 

punishment for contempt of High Court — Leave 
to appeal to Supreme Court — (Contempt of Courts 
Act (1952), S. 5). 

Where the High Court iufUcts a penalty for con- 
tempt of Couit as a Court of record in the exercise 
of its discretion in summary proceedings, leave to 
appeal to Supreme Court can be granted in exceptional 
cases under Art. 134 (1) (c) of the Constitution of 
India provided the requisite conditions are fulfilled. 

Held, that as there has been no departure from the 
principles of natural justice and as no question of 
law is likely to be raised nor has it been raised in 
this Court at this stage and as there is nothing ex- 
ceptional or special in this case calling for review of 
decision of this Court, no grounds have been made 
out for allowing the petitioner leave to appeal to the 
Supreme Court. 1956 Cri L J 1411 i A I R 1956 
Manipur 44 (46, 47. 48) (Ft A) (Prs 7, 14). 

— Art, 134 ( 1) (c) — Leave to appeal to Supreme 
Court against conviction for contempt — Considera- 
tions — Case held not fit one for $ ranting leave. 

Granting for the nonce that a proceeding resulting 
in conviction for contempt is a criminal prcceeoing 
within the meaning of Art, 134 (1), half the efficiency 
of the jurisdiction exercised by the Court in the 
matter of contempt would be impaired if the con- 
temner w’ere to be permitted to appeal as a milter of 
course under Cl. (c) in every case of conviction. 

A right of appeal is no doubt a creation of statute. 
Where an appeal as of right is given by a statute, it 
cannot be limited by any considerations foreign to 
the statute. But the right of appeal given in clause (c) 
is not as of right but at the discretion of the ('ourt. 
The discretion has to be exercised not arbitrarily but 
on sound judicial consideration. But in considering 
a case under the residuary Cl. (1) (^c) of .Art. 134, it 
may not hs improper to bear in inina the nature of 
the jurisdiction exercised by a supeiior Court of 
record in a matter of contempt. It is well establiihed 
that every mperior court of record is the sole and 
exclusive judge of what constitutes contempt of it- 
self. 

The facts that while punishing the petitioner for 
contempt the Court has cot exercised either a new- 
fangled jurisdiction or held anything to be a con- 
tempt which was not already covered by precedent, 
and the questions raised in the decis ion cinnrl be 
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« _ as either res Integra or such as have given 

rise to any divergence of view, the entire range of 

k ‘ against which appeal 

IS sought being covered by one Full Bench and two 

decisions, are considerations normally 

Tr? ni’ m /"I'f ‘ application for leave under 

u appeal to the Supreme Court. Case 

A m^o-o xP <^952) Nag 130 : 1952 Cri L J 749 ! 
air 19o 2 Nag 130 (132) (Pt C) (Prs 10. 14. 17) (DB). 

appeal to Supreme Court 
ss."k!p?"V f'>^contempt - Prejuclice-Inadmi. 
(1920) s'.ll)”'^^ admitted (Contempt of Courts Act 

Proceecings In contempt though criminal in one 

r®- **"ctly governed by the Criminal P. C. 
or the bvidence Act. 

A procedural illegality can be waived by the con- 

teoiiur. Hence absence of objection to any particular 
proc^ure is a material consideration IFtdg ng 

to appeal.'^ leave 

’"admissible evidence was admitted in con- 
heTd^rif r c^iection was taken, it was 
Uil nrin^w ‘‘^1"?.!.^?®.“ *?®^ violation of 


Leav^^oap^ptar'’ Contempt proceedings - 

High Court as aCcurt of record has eiclusive iuris 
Find?nps“i eclating to contempt of court — 

Orissa 266 (270) (Pt D) (Pr 9) (DB)T ' ‘ 

P^®®«cdings -Sub- 

with'^clln ^®'l'’®""‘c and intended interference 
with Uvil Court process by a Magistrate without 

authority and, exercising his official position without 

moceedi/.T-''’® ‘® "‘'®®''®'^ '’V ‘h* High cX by 

fmoort^nr-B is a question of sufficient 

to ^the reference to which leave to appeal 

anFSV ■":a1 

Criminal contempt— fCon- 
tempt of Courts Act (I926,i, S. 2). 

The jurisdiction in contempt proceedin^zs for what 

contempt- is Crimiral and fhe 

Jioh the power to grant leave to appeal in 

mdv sub-Cl. (c) of Cl. (1) of Art. 134. but 

whfeh the^p/^'r grounds akin to those on 

”k >5%™' "«! »; Am 

laoz Nag 130, Considered ana Disfing. Csie-Iaw 

Cut 467 , 1953 Cr L J S 
AIR 19o3 Orissa 266 (273) (Pt H) (Prs 17. 19) (DB). 

——Art. 134 ( 1 ) (c) -Applicability— Contempt pro- 

“‘tiTa’"®''*''® "PP®*! ‘o Supreme 

5 (h). Habeas corpus applications. 

“—Art. 134— Order of detention under Preventive 
Detention Act— Petition under Art. 226 of the Constit 


tution for a writ of habeas corpus dismissed by Hiah 
Court — Appeal to Supreme Court — Detenu^in Jail 
?/®Y.““^®‘^ I’y .‘1^® Superintendent of the jail from 

petition to the Supreme Court on the ground 

Court ^ " certificate of the High 

tendenT^^^d ‘-J® ‘''® of the Superin- 

‘ K®®‘f!f ‘u ® question whether or not the 
petitioner should be allowed to forward a mere 

('pI HMPr^fl) (DB)'.^^ 


iindpVArV^?ha n w\’ certificate 
P against order ol:detention under 

the Preventive Detention Act (1950) — Application 

under Art. 32 to Supreme Court against identical 
order of detention summarily dismissed— In view of 
that tact application under S. 134 (I) (c), held, failed 

U23T(T/b) IR ^ 

~^Art. 134 (1) (c) CertiGcate of fitness under — 
Order of release on application for writ of habeas 
corpus -Detenu reirrested within five minutes of 
release -Second application for same writ also allow- 

f PpJyinc for leave to appeal against 
Mad •^"ve could be granted. 65 

-36 I AIR 19d 3 Mad 66 (69,70) (Pt E) (Prs 7, 8). 

G. Proviso to Cl. (1) (c)-Rules of 

High Court. 

Proviso— R. 29 of Ch. 23 of 
Allahabad High Court Rules, is invalid and cannot 
bs justified 1^ proviso to Art 134 (1). See High Court 

Orders — Allahabad Iligh Court Rules, 
Ch. 23, R. 28. 195S Cr L J 1107 : AIR 1958 All 667. 

- — Art. 13 4-Cr. P. Code (1898), S. 404 -Appeal to 
Supreme Court -Application for grant of certificate 
when to be made. 

accordance with the Rules of the Allahabad 
High Court, an application embodying the prayer for 
the grant of a certificate of fitness for appeal in a 
criminal case to the Supreme Court must be made 
before or at* the time of the delivery of judgment. 

All L J 733 1 AIR 1956 All 
297 (304) (Pt H) (Pr 32) (DB). 

—.Arts. 134 (1) (c). 132 (1) -High Court Rules and 

Court Rules, Chap 23, R. 28 
— Validity— Under Rule 28, Chapter 23. High Court 
Rules, application for leave to appeal has to oe made 
before or at the time of delivery of judgment- — 
Rule is not ultra vires. See High Court Rules and 
Orders— Allahabad High Court Rules, Chapter 23, 
Rule 28. 1953 Cri L J 1376 : AIR 1953 All CIO (DB). 

T — Application unjer Art. 134 (1) c) of 

the Constitution— Filing before Commissioner is not 
proper filing. See Court Rules and Orders — 

Calcutta High Court Appellate Side Rules, R. 57. 
1962 (1) Cr L J 282 i AIR 1962 Cal 122 (DB). 

• : — Arts. 134 (I) fc). 132 and 133 (1) (c) — Appli- 
cations under — To whom to be made — Practice in 
Calcutta High Court — Calcutta High Court Rules 
(Original Side) Chap. 33A Hr. 2 and 4 — Appellate 
Side Rules Part 2, Chap 6, Rr. 2 and 5 and Vol. I. 
Chap. 2, R. 14— Practice of leave applications being 
heard by Bench different from that which had decid- 
ed the case deprecated and desirability of amendment 
of rules suggested. See Ibid. Art. 132. AIR 1961 Cal 
521 (SB). 

Art. 134 (1) (c) —Petitioner sentenced to impri- 
sonment in default of fine— R. 59 of Ch. 6, Calcutta 
High Court Appellate Side Rules, does not apply. See 
Calcutta High Court Appellate Side Rules, Ch. 8» 

R. 59. 1960 Cri L J 58 * AIR 1960 Cal 44 (DB). 
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7. Bail. 

134 (1) (c)— Person having certificate under 
—Power of High Court to grant bail to or suspend 
execution of sentence. See Criminal P. C. (1898). 
S. 420 (2.B). 1958 Cr L J 1107 : AIR 1958 All 667. 

8, Powers and duties of Supreme Court 

on appeal. 

(a) Concurrent finding of fact— Interference. 

(b) New point— Whether cai: fce allowed to be 
raised for the first lime before Supreme 
Coart. 

8. Powers and duties of Supreme 
Court On appeal. 

■ Art. 134 — Powers of Supreme Court — Death 

sentence when can be substituted by life imprison- 
ment by Supreme Court. See Penal Code (1860), 
S. 302. 1965 (2) Cr L J 539 : AIR. 1965 S C 1467. 

• —Arts. 134and 136- Criminal appeal— Sentence 
— Interference — Practice of Supreme Court— Case 
presenting unusual features— Sentence reduced to 
that already undergone. 

It is the settled rule of the Supreme Court that it 
would not interfere with the sentence passed by the 
Courts- below unle5s there is an illegality in it or the 
same involves any question of principle. 

Where the facts of the case before the Supreme 
Court presented some unusual features viz., that the 
accused had undergone a major part of the sentence 
of one year’s imprisonment imposed on him by the 
trial Court till he was acquitted by the High Court in 
appeal and he also remained in imprisonment for 
some months till the decision of the Supreme Court 
in appeal by special leave by the State on account of 
his failure to furnish the bail. 

Held, that in the circumstances the Supreme Court 
while allowing the appeal would technically inter- 
fere with the sentence by reducing it to the period 
already undergone. State of Maharashtra v. Mayer 
Htns George. 1965 (1) Cr L J 641 r (1965) 1 S C 
W R 430 I (1965) 1 S C A 750 : (1965) 35 Comp Cas 
557 : 67 Bom L R 583 i 1963 S C D 7l 5 : AIR 1965 
S C 722 (744, 745) (Pt D) (Pr 50). 


released before the appeal comes up for final hearing 
But in case where an order of detention which is the 
basis for such an appeal has been revoked on ground 
of technical defect and a fresh order has been passed 
on the same date and the detenu has been imme* 
diately re arrested after his release, even though 
technically the order out of which the appeal has 
arisen has been revoked there is nothing to preclude 
the Supreme Court from deciding the appeal, though 
ordinarily it would not do so, if it appears that it 
would be in the interests of justice to decide the 
points raised in the appeal. AIR 1944 FC 24(1), 
pisting. Smt. Godavari Shamrao Pandekar v. State of 
Maharashtra, 1965 M P L J 134 j 1965 Mah L J 78 i 
(1965) 1 S C A 390 : 1965 S C D 477 * (1965) 2 S C J 
523 I 196.3 Mad W N 244 i 1964 (2) Cri L J 222 i 
66 Bom L R 4.53 : AIR 1964 S C 1128 (1130) (Pt :A) 
(pr 2). 

* r^Art. 134 — Accused pouring oil on clothes of 
wife and setting fire— Wife dying of burns — Convic- 
tion under S. 302, I. P. C. based solely on her dying 
declaration— Held, correct. (Majority view). See Penal 
Code (1860), S. 302. 1902 (I) Cri L J 190 :.\IR 1963 
S C 130. 

• Arts. 134 and 136 — Certificate of fitness— 

Duty of Supreme Court. 

If the certificate of fitness granted by the High 
Court does not satisfy the requirements of Art. 134 
(1) (c) the appeal on such a certificate has to be dis- 
missed in limine; but the Supreme Court has to satisfy 
itself whether there sre such grounds as would justify 
Hiat Court in granting special leave to appeal to that 
Court, if the appellant had approached the Court in 
that behalf. Khushal Rao v. State of Bombay, 35Mys 
L 1 428 I 1959 S C A 281 i 1958 All W R (H C) 38i 
1958 All L J 91 J 1958 Jab L J 175 : 1959 S C C 28 i 
1958 All Cr R 43 j 1958 S C R 552 ; 1958 Cri L J 
106 r 1957 M P C 813 j 1958 S C J 198 : 1958 M L J 
iCr) 100 : AIR 1958 S C 22 (25) (Pt A) (Prs 
6, 7). 

Arts. 1?4 and 136— Appeal against convictions 
and sentences based on acceptance of verdict of jury— 
Scope for interference on appeal either by High 
Court or by Supreme Court is very limited. 1957 Cri 
L J 1325 I AIR 1957 S C 747 (759) (Pt B) (Pr 34?. 


• Art. 134 -High Court ordering complaint to 

be filed against appellants under Ss. 193, 199, 211, 
Penal Code — Appeal to Supreme Court— Duty of 

Supreme Court. 

Where the High Court has ordered the Registrar of 
the High Court to make complaint in writing against 
the appellants for their prosecution under Ss. 193, 
199 and 211, Penal Code; the Supreme Court in 
appeal will not ordinarily do more than examine 
whether the High Court has fairly considered a case 
to reach the conclusion that prirna facie there is 
good reason to launch the prose.mtion, that there is 
reasonable prospect of conviction and that it is 
expedient in the interest of justice to order a prosecu- 
tion. Harl Das v. State of West Bengal, 1964 Cn L J 
787 I tl964 Mad W N 574 t (1965) 1 S C W R 42 : 
1905 SCO 219 * (1965) 2 S C J 329 i 1965 J- J 
(Cri) 5S8:(1964) 7S CR237 i A I R 1964 S .C 17/3 
(1776) (Ft B) (Pr 12). 

■ Art. 134 (1) (c)-Appeal on certificate in 

habeas corpus matter— Order of detention whicn is 
the basis for appeal revoked and detenu arrested 
under fresh order on same date— Supreme Court. can 
decide points of law raised in appeal u it would be 
in the interests of justice. 

Generally speaking, no useful purpose would be 
served by the appeal Court deciding the aiy>eal m a 
habeas corpus matter where the detenu has been 


• Art. 134 — Supreme Court — .Appeal — Inter- 

ference with High Court’s decision— Practice. See 
Criminal P. C., S. 411.A. 1957 Cri L J 839i AIR 1957 
S C 5S9. 


• —Art. 134 — Defective certificate by High Court- 
Power of Supreme Court to grant special leave. See 
Ibid, Art. J30. 1957 Cri L J 328 : AIR 1957 SC 211, 


• Arts. 134 (1) (c) and 136 (1)- Certificate by 

High Court found not justified— Duty of Court. 

Where on a ceitifacate granted by the High Court 
under Art. 134 (I) (c) an appeal is filed before the 
Supreme Court and the Supreme Court comes to the’ 

conclusion that the certificate does not fulfil the 
requirements of Art. 134 (1) (c), the conclusion does 
not necesssarily mean the end of the appeal. The 
Supreme Court has to consider whether in the circum- 
stances of the case it could have thought fit to grant 

special leave in term of Article 136 (1) of the Constitu- 
tion. Sunder Singh V. State of Uttar Pradesh. 1950 
Cri L J 801 I A I R 1952 S C 411 (413) (Pt B) (Pr 3). 


Art. Jo4 (1) (c) granted— Supreme Court holding 
appeal not unaintainable under Art. 134 (1) (c) — 
Supreme Court can examine whether it is case for 
exercising special powers under Art. 130 (1). Baladin 
V. State of Uttar Pradesh, 1956 Cri L I 345 i A I R 

1956 SC181 (189)(PtD)(Pr 17). 



472 


CONSTITUTION OF INDIA (1950), Art. 134. Note 8 


Art. 134 -Powers of Suprerre Court on appeal 
—Interference with exercise of discretion “(Criminal 
P. C. (1898J, S. 423). 

It is a well-settUd principle thfit when the Irgisla- 
ture entrusts to an authorty the power to pass an 
order in its discretion, an order passed by that 

authority in exercise oi that discretion is, in general, 

not liable to be interfered with by an appellate Court 
unles*; it c-*n be shown to have been based on some 
mistake of fact or misapprehension of the principles 
applicdble thereto. Corporation of Calcutta v. Mul. 
chand Agirwala, 1956 S C J 12S : 1956 Cri L J 2S5: 
1956 S C A 96 : (1955) 2 S C R 995 : AIR 195d S C 
110 (115) (Pt E)tPr U). 

• ‘Art. 134 -Jur>- trial set aside on ground of mis- 

direction and non-direction to jurv — Normal course 
is to order retrial Their Lordships instead of 
ordering retrial, discharged the accused. See Criminal 
P, C. (iS98), S. 423. AIR 1955 S C 287. 

® '""Arts. 134 and 136 — Interference by Supreme 
Court. 

VVhere the High Court reverses the decision of the 
trial Court wilhoul noticing or giving due weight and 
consideration to important matters relied upon by 
that Court and its decision has to a large extent been 
influenced by suspicious circumstances disclosed at 
the trial which are undoubtedly prejudicial to the 
accusen, but in regard to which no opportunity of 
exp'ianatiou was given to him when he was examined 

underlheprovisionofS. 342, Criminal P. C., these 

would be considered adequate grounds iustifyine 
interference by Supreme Court Illiravi Nambudiri vt 
To?; L T 173 : ILR (IQ-W) Trav. 

SlJf ('p. J C) , A I R 1953 S C 478 

• — Art. 134— Supreme Court practice— Criminal 

appeal “Interterence in. 

In the case of the concurrent 6ndings of fact by 
both the lower Courts, the Supreme Court cannot 
substitiRe its own appreciation of evidence for those 
oi the Courts below. The Supreme Court has in the 

absence of any compelling reasons, always declined 

to act as a third Court of facts. Held that in this case 
there was no reason for departing from that well 
recognised rule of practice adopted by the Court. 
K. Damodaran v. State of Travancore-Cochin, 1953 

^ J ^^28 : AIR 19 53 S C 462 
(465, 486) (Pt B) (Pr 10). 

® ^™Arts. 134, 13G Criminal appeal when to be 
entertained -Criminal P. C. (1898), S. 404. 

The Supreme Court will not entertain a Criminal 
Appeal except in special and exceptional cases where 
It is manifest that by a disregard of the forms of lecal 
process or bv a violation of the principles of natural 
justice or otherwise substantial and grave injustice has 
been done. Where the appellant has been convicted 
notwithstanding the fact thu the evidence is wanting 
on a most maferial part of the pro.secution case, the 

Supreme Court will entertaln-the appeal. Mohinder 

C R 821 ! 1953 Cri L J 1761 : 
AIR 1953 S C 415 (418) (Pt A) (Pr 10). 

® Arts, 134, 142— Supreme Court, powers of. 

W here the Courts below in coming to their decision 
regarding thegudtof the accused relied to a consider- 
able extent on the so-called admis.sion of the accused 
whicii h^d no existence in fact. 

Held, that the proper order to make would be to 

direct a rehearing of the appeal on the evidence as it 
actually stood alter excluding from consideration the 

? I Stateof Punjab. 

iP 639^ 1953 Cri L J 525: 1953 S C J 

^,^953) 1 M L J 220 I 1953 S C R 319 : 19 Cu t 
L T 419 I AIR 1953 S C 83 (87j (Pt D) (Pr 15). 


-Art. 134 — Supreme Court — Practice— Inter* 
ference m matter of punishments. 

It is not the practice of the Supreme Court to 
interfere by special leave in the matter of punish- 
ment imposed for crimes committed, except in ex- 
ceptmnal cases where the sentences are unduly harsh 
and do not really advance the ends ol justice. 
Adamji Umar v. State of Bombay, 65 Mad L W 

‘ ^ 129 : 54 Bom L 

c ^ 542:1951 

j' L J 94 I 1952 Mad VV N 147 i 

^ ^'■23 : AIR 1952 S C 14 (16HPt B) 

"■""Art. 134 Power to stay execution or operation 

See Ibid, Art. 132. 

AIR 19d 7 All 505 (DB). 

8 (a). Concurrent finding of fact — 

Itterference. 

® ■ 134 and 13G — Arguments cn facts— De- 

tails of, given in judgments of High Courts would 
normally be regarded as correct-Practice of making 
allegation that many arguments on facts brought be- 
fore High Court Judges were not considered by 
them, deprecated. Basiruddin v. Subai Sunni Majlis- 

® ^ J ^ 3S1 : (1965) 2 S C W R 105 i 
( W6_5) 1 S C J 72 I AIR 1965 S C 1206 (1208) (Pt B) 
(Pr /)• 

* 'Arts, 134, 136 — Finding of fact — Practice of 
oupreme C^ourt is not to interfere with such Ending 
except under exceptional circumstances especially 
wh^ there are concurrent findings of fact. Afajor 

Bombay, (1962)1 SC A 

1 s C J 231 I 1962 Mad L J (Cr) 153 : 

<2) Cr L J 828 : AIR 1961 
S C 1762 (1779) (Pt K) (Prs 34. 36). 

iArls* 134 and 136 — Concurrent Bnding of fact 
No interference by Supreme Court, unless there are 
exceplional circumstances. Deep Chand v. State of 
RaJ^asthan, 1961 Mad W N 532 : (1963) 1 Mad L J 

^ 'V ® (SC) 1 : (1962) 1 S C A 

n«o ' ^ J ®’S' (1962) 1 SCR 

2 S C J 655 : 1961 All W R (HC) 550 : 

L R 500 : 1961 All Cr R 339 : 1961 (2) 

Cr L J 705 : AIR 1961 S C 1527 (1531) (Pt B) (Pr 8). 

^ ~ Art. 134 — Powers of Supreme Court — Finding 
ot tact — Accused acquitted oy Special Judge but 
convicted by High Court on appeal holding that the 
grounds given by Special Judge for distrusting pro- 
^cution evidence were perverse — Appeal to Supreme 
Court on a certificate — As findings on questions of 
tact are not concurrent, Supreme Court in appeal can 
torm its own conclusions, irrespective of the grounds 
given by the High Court for holding that judgment 
ot Special Judge was perverse. Muliammad Dasta- 
gii V. State of Madras, (1960) 1 Ker L R 592 : i960 
J 726: I960 Cr L J 1159 :( I960) 2 Mad L J 
(SC) 39 : (1960) 2 Andh \V R (S C) 39 i 1960 M L J 
(Cr) 466 : 1960 All Cr R 240 r I960 All VV R (fl C) 

357 : (19601 3 S C R 116 , A I R 1960 S C 750 (761, 
762) (Pt C) (Pr 10). 

• Arls. 134 and 136 — Supreme Court is not 

Court of criminal appeal. 

The Supreme Court is not a Court of criminal ap- 
peal and it would not, therefore, examine the reasons 
of the High Court for coming to certain conclusions 
of facts C. S. D Swami v. State, 1960 Mad V\' N 
149 : I960 Cr LJ 131 : '(I960) SCJ 160 : (i960) M 
L J (Cr) 91 I (1960) 1 S C R 461 : i960 Pat L R (SC) 

21 ; ILR (1959) Punj 1955 : AIR 1960 S C 7 (9. 10) 

(Pt B) (Pr 4). 

Art. 134 — Finding of fact — Interference. 


CONSTITUTION OF INDIA (1950), Art. 134. Note 8 (a) 


disagreed with the Ending 

i at® i^lagistrate and gave very good 
pounfls for the same, in an appeal before the Supreme 
^urt on a certiEcate by the High Court, the Supreme 
Court after reviewing the evidence held that the 

rm.tr'cfi j- 1“ disagreeing with the trial 

Courts finding and declined to interfere with the 

Narayandas Bhagwandas 
M2eo?''o®o ''^State of W. B., I960 Mad VV N 161 t 

SpCR93 : AIR 1959 S C 1118 (1120, 1121) (Ft A) 

• Alt. 134 — Concurrert findings of fact — In'er- 
ference. 

Ordinarily the Supreme Court does not interfere 
with concurrent findings of fact. Badri Rai v. State 
of Bihar, 36 Mys L J 764 : 1959 Pat L R (SC) 14 : 
19 o9SCA315i 1958 Cr L J 1434: (1959) S C J 
117: 1959 All Cr R 44: 1959 B L J R 50 : 1958 All 

W R (H C) 861 : 1958 All L J 909 ; 1959 M L J (Cr) 
25 : AIR 1958 S C953 (954) (Ft A) (Pr 3). 

Art. 134 — Concurrent findings of fact, 

FcHowing the usual practice the Supreme Court 
will decline to interfere with concurrent dndings of 
tact where there is ample evidence which, if believ- 
ed, can be used in support of the findings. K. C. 
Mathew V. State of Travancore-Cochin, i956 Mad 
W N 217 I (195^) S C J 213 i 1956 Cr L J 444 ; 1956 
SC A 175 : 1966 All VV R (Sup) 34 : (1950) 1 M L J 
(SC) 130 : 1956 Kcr L T 355 : 1956 Andh L T 506 : 
(1955)2 S C R 1057 i AIR 1956 S C 24i (246; (Pt F) 
(Pr24). ' 

• —“Art, 134— Concurrent findings of fact— Inter- 
ference. 

It is a well-established practice of the Supreme 
Court not to interfere with concurrent findings of 
fact. Hence where both the tr al Court and the High 
Court have found that the signatures on certain 
document were forged, the findings being concurrent 
findings of fact, the Supreme Court in appeal will not 
interfere with them. Ram Narain v. State of Punjab, 

1955 Cr L J 871 : A I R 1955 S C 322 (323) (Pt B) 
(Pr 4). 

• — |“Art. 134 — Supreme Court will not interfere on 
question of fact— Point touching credibility of wit- 
nesses— Mo interference. See Criminal P. C. (1898), 

S. 404. 1954 Cr L J 1708 I AIR 1954 S C 657. 

• ’Art. 134 — Practice — Concurrent findinf s — 

[Evidence Act (1872). S. lIJ-[Cr. P. Code (1898), 

S. 411.A]. 

The plea of alibi involves a question of fact and 
when both the Courts below concurrently found that 
fact against the accused the Supreme Court cannot on 
an appeal by special leave, go behind that concurrent 
finding of fact. Thakur rrasad v. State of Madhya 
Pradesh. 1954 Cr L J 2Gl i A I R 1954 S C 30 (31) 

(Pt A) (Pr 2). 

• — Art. 134 — Appreciation of evidence — Inter- 
lerence. 

Some eye-witnesses implicating both accused — Eve- 
witne>ses believed — One of accused admitting his 
guilt and convicted — Supreme Court refusing to iiiter- 
lere in his case — In such cise ordinarily Supreme 
Court would not interfere with the case of the other 
accused also, unless there are special reasons for not 
accepting the statements of the.'e witnesses at their 
face value against the other accused. (Special cir- 
cumstances, held existed.) Hate Singh S/o Bhagat 
^i^ngh v. State of M. B , 1953 Cri L J 1933 : M R L R 

1952 Cr 1 (SC) ; A I R 1953 S C 468 (469) (Pt A) 

(Pr 5). 


Art, 134 — Appreciation of 
lerference. 
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evidence-inter- 


beR.?/.>^ -n® a criminal appeal 

before it, will not depart from its practice of decliu- 

ing to re assess the evidence but where there has been 

a departure from the rule that when an accused per° 

son puts forwird a reasonable defence which is likely 

to be true, and m addition is supported by Kvo oro- 

bwomes "al'^the ‘he other side 

uecomes alJ the heavier because a reasonable and 

probable stor> liktiy to be true when pitted against 

vacillating ca^e is bound toraisereason- 

dble doubts of w^hich the accused roust get the bene- 

hneth would examine thf eviuence at 

length. (After reviewii.g the evidence the Supreme 

"re^ein. appeal - Inter- 

Ih® ?'‘*® cooourrent findings of fact bv 

oth the lower Courts the Supreme Court cannoi sub- 
stitute ^s Own appreciation of the evidence for those 

of the Courts below. The Supreme Court Ls in the 

absence of any compelling reason, always declined 
to act as a third Court of facts. “oways aeciined 

Held that in this case there was no reason for 

departing froni that weil-recoinised rule ol practice 

adopted by the Court. K. Damodaran v State of 
Travaiicore Cochin, 1953 Ker L T 295i IQS'r r.; i i 
1928 I AIR 1953 S C 462 (465, 46Cj (Ft B) (Fr 10). 

^ y"*’ 136— Fewer to look into evidence — 

Criminal P. C., 1898, S 404. ‘->m«nce 

The supreme Couit will not look beyond the find 
ing of fact arrived at by the Courts below, but 
where decision on the plea of alibi has Detn arrived 

proof which is requiitd in regard to tbat plea must 

be the same as the .standard wnich is applied to the 
prosecution evidence and in both cases it^hould be a 
reasonaole standard ihe Supreme Court will look into 

82“t7l953‘^CriV°l‘'‘i'’-r®i" ^ C R 

oz 1 1 isjoo L/nLij 1/01 • Air i 4 io\ 

(Ft C) (Pr 11). * " ^ ^ 


Art. 134 — No inlcrfereace. 

Supreme Court would not be Jusiified in di< 
turbing the decision of the Courts below merelv 
on the ground that perhaps dilfeient inference could 
also have been drawn from the tacts found in ?he 
case Vijendraiit Ayodhya Prasad Coel v State of 

S "CJ 328 S C 395 : 1953 

'a?? l»5fsC M y!,”’ N Drtp'',".)'' " 

• 134 (D— Argument on point of fact. 

It is not Iho function of the Supreme Court to 

reassess evidence and an argument On a point of fact 

which did not prevail with the Courts below canno 

avail the appellants in the Supreme Court r ^ 

Sinph V . io?;oAiii , Lachhman 



13^-Supreme Court-Criminal anneal- 

Iiiterference with cunciirrent finding of Hrf 
Praciicc, ^ “ 

The Supreme Couit does not ordininN- w.f : 
with a concurrent tiiiding of fact but wherUhe im^n ® 
omits- to uotiae very important points in the aco-«ed’f 
favour which swing tue balance the otlierway, i^will 
not let the finding .stand. Kashmira Singh y S at^of 
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CONSTITUTION OF INDIA (1950), Art. 134, Note 8 (b) 


M. P. 1952 All W R (Sup) 64 i (1952) S C A 474 : 
1952 Cri L 1 839 : 1952 S C J 201 1 1952 Mad W N 
402i 1952 Mad W N 106: 1952-1 Mad L J 754 : 1952 
S C R 526 I AIR 1952 S C 159 (164) CPt C) (Pr 12). 


S (b). New point — Whether can be allowed 
to be raised for the first time before 

Supreme Court. 

®— Art. 134— New plea. 

A plea that there was no proof of fact that sanction 
for prosecution was given after considering the rele- 
vant (acts and by following procedure prescribed by 
law is not a pure question of law but requires for its 
decision investigation of facts and will not be allowed 
lo be raised tor the first time before the Supreme 
Court. Tulsi Ram V. State of Uttar Pradesh. (1963) 
Supp 1 S C R 382 I (1963) 2 S C J 27 4 : 1963 Mad 
L J (Cr) 434 1 I L R (1963) 1 All 840 i 1963 (1) Cri 
L J 623 : AIR 1963 S C 666 (670, 671) (Pt A) 
(Pr 12). 


® —'—Art. 134 — New plea as to invalidity of sanc- 
tion. 

Where the plea as to invalidity • of sanction under 
S. 19 (, Criminal P. C. on ground that the sanction 
did not show that the Governor*General had exercised 
his individual judgment in the matter, was not raised 
at any stage before the lower Court when the sanction 
was proved, the plea cannot be allowed to be raised 
for the first time before the Supreme Court. R R. 
Chari v. State of Uttar Pradesh. (1963) 1 S C R 
220 : (1962) 46 I T R 169 : 1902 All L J 799 t (1962) 
All W R (H C) 649 : (1962) 2 S C A 679 : A I R 1962 
S C 1573 (1579, 1580) (Pt B) (Pr 16). 

• —Arts. 134 and 133 — New point — Point not 
urged before High Court will not be permitted to be 
raised as mattar of course and sav^e in exceptional 
cases, (Additional point was, however, allowed to be 
raised because the prosecution of appellant was pend- 
ing and the counsel had undertaken to base his conten- 
tion regarding violation of fundamental rights on 
materials already on record). See loid, Art. 133. 1961 
(2) Cri L J 24 I AIR 1901 S C 928. 


® Art. 134 — New point. 

Point not laken before the Bench of the High Court 
which granted the certificate of fitness for appeal to 
the Supreme Court cannot be raised before the 
Supreme Court, Narayandas Bhagwaodas Madhavdas 
v. State of W, B., I960 Mad W N 161 : ( 1959) 2 S C A 
268 I 1959 Cr L J 1368 j (1960) I S C R 93 : A I R 
1959 S C 1118 (1121) (Pt C) (Pr 0). 

• —Arts. 134 and 136 — Prevention of Corruption 
.Act (1947^, S. 3, Proviso, S. 5 (4) — Investigation by 
Police Officer — Non compliance with provisions of 
Act — Objection cannot be raised before Supreme 
Court for first time — Conviction not vitiated. See 
Prevention of Corruption Act (1947), S. 3, Proviso. 
AIR 1959 S C 831. 


• Art. 134 — New point of fact. 

A question of fact which has lo be investigated 
afresh cannot be allowed to -be raised for the first 
time in appeal to the Supreme Court. Rameshwar 
Cdiartia v. State of Assam, 1953 Mad WN 343 1 1952 
S C J 559 ; (1953) 1 M L J 17 i (1953) Cri L J 163 : 
1953 All W R (Supp) 1 1 1953 S C R 126 : ILR (1953) 
5 Assam 1 : 1953 S C A 42 i AIR 1952 S C 405 (406) 
(PtA)(Pr5). 


• Art. 13 4— Supreme Court— Practice— Plea nc 

mentioned in grounds of appeal or in additions 
grounds — Claim made for the first time in Supranr 
Court at time of hearing — Held not entertainabl 
Bhupendra Naraln v. Bahadur Singh, 1952 SC 
782 I 1953 S C A 143 : 1952 S C J 269 : A I R 193 
S C 201 (205) (Pt C) (Pr 11). 


9« Laches and limitation. 

Art. 134 (1) (a) (c) — Period of 90 days under 

S. 30 (b), Limitation Act — Computation of— S, 12 
cannot bo considered— Cases of hardship are covered 
by S. 6 — Application for leave to appeal to Supreme 
Court held barred by limitation. See Limitation Act 
(1903), S. 30 (b). AIR 1965 All 14. 

Art. 134 (1) (c) — Delay in making application 

for leave to appeal. 

There is no pro/ision in any of the statutes or the 
rules made by the High Court prescribing a period 
of ;time for making an appilcition for the grant of 
leave to appeal. However a belated application for 
leave to appeal in a criminal case should not be 
allowed to be presented and a citizen of the State 
harassed after the lapse of a long period of time (in this 
case 197 days after the order against which the appeal 
was sought to be filed, was made). I L R (1954) Punf 
630 : 1954 Cr L J 99 : 55 Punj L R 392 i A I R 1954 
Punj 9 (9. II) (Pt A) (Prs 2, 12, 13). 

ARTICLE 135 

• Arts. 135 and 374 (2)— Scope and eEect of — 

Bombay Hereditary Offices Act (1874), S. 10— Certifi- 
cate issued by Collector under S. 10 on previous occa- 
sion held by Bombay High Co art to be invalid in that 
it was not addressee! to Privy Council which had ulti- 
mately passed the decree but to the civil Court — 
Subsequent reissue of certificate under S. 10 addressed 
to Supreme Court which was successor of Privy 
Council — Certificate is perfectly valid — Decision of 
Bombay High Court cannot operate as res judicata ^ 
By virtue ol combined operation of S?. 2, 4 (b), 5 and 
8. Abolition of Privy Council-Jurisdiction Act, 1949 
and Arts. 135 and 374 ( 2 ) of the Constitution, Supreme 
Court must be deemed in law to be the Court which 
passed the decree and therefore competent toentertain 
an application for cancellation of decree under S. 10, 
Bombay Hereditary Offices Act, Yellappagouda 
Shankargouda Patil v. Basangouda Shiddahgouda 
Patil. (1960) 3 S C R 221 I 1960 S C J 1278 i A I B 
1960 S C 808 : (809, 810) (Prs 6. 8). 

• Art. 135— Scope — Decision in appeal under 

S. 19 (1) ({) of Defence of India Act not judgment, 
decree or order but award— No special leave could be 
granted for filing appeal to Federal Court — Maintain- 
ability of appeal to Supreme Court. See Federal Court 
(Enlargement of Jurisdiction) Act (1948), S. 3 (a) (ii)- 
AIR 1958 SC 947. 

• Art. 135— Suit filed before ConUitution — Valua- 

tion above Us. 10,000 — Ri^ht ol appeal — Vested right 
— Appeal maintianable to Federal Court. on date of suit 
— Subsequent changes in law and abolition of Federal 
Court — Maintainability of appeal in Supreme Court- 
See Ibid, Art. 133. AIR 1957 S C 540. 

• Art. 135’ Jurisdiction and powers were exer- 

cisable by the Federal Court — iDterprelalion of. 

As the law stood prior to the commencement of the 
Constitution, the Federal Court had jurisdiction to 
entertain and hear appeals from a decree of a High 
Couit which ;reversed the lower C)urt’.s decree as 
regards properties of the value of more than 
R.s, 10,000. It was matter over which Jurisdiction was 
'•exercisable'* by the Federal Court As soon as the 
decree of the High Court came into existence the 
Jurisdiction of the Federal Court to hear an appeal 
from the decree became exercisable provided 
conditions as to security and deposit were comphea 
with. Daji Saheb v. Shankar Bao, 1956 SCj70t 
(1955) 2 S C R 872 I 1956 S C A 481 : 58 Bom L B 
496 1 AIR 1958 S C 29 (30, 31) (Pt C) (Pr 8). 

• Art. 135 — Saving of right of appeal wheo 

appeal lay to Federal Court. 


r® the Supreme Court came into exis. 
tence in pipe of the Fei^ral Court, a vested right of 

f is “Ot taken away By 

the Adaptation of Laws Order, 1950, S. 110, Civil Pro- 
cedure Code, was adapted to the new situation but the 

R? 20 ®u 10,000 to 

Hs 20,000. What is provided by Para. 20 of this 

Order is that this adaptation will not affect the rieht 

ot appeal already accrued. Daji Saheb v. Shankar 

Rao, 1956 S C J 70 i (1955) 2 S C R 872 : 1956 S C A 

(Pt D) (PrsW) ^ 

• ~ Applicability — Judgments 

passed before 26-1-1950 by Courts in Nizaoa's terri- 
tory. 

Tbepidgments and sentence passed by the High 
Court of II. E. R the Nizam before 20.1-1950, cannot 
oe considered as judgments and sec tence passed by a 

India for purposes of 

A f’ lo-^’ are also not covered under 

Art. 130. fhe Supreme Court has. therefore, no juris- 
diction to entertain the petitions for special leave to 
yipeal against such judgmeots of the High Court of 
Hyderabad under Art. 138. Janardhan Reddy v. The 

qa®n h ' 1951 S C J 98 , 1950 S C R 

Mad WN Cri)213i AIR1951SC 124 (127) (PtB) 

, i rs / j O, 'yj • 

, lVV appeal to the Federal Court 

established by dffeidant - Appeal is miintainable 

1964 Air25 (dS® 

^35 Order sought to be appealed irom 
pass^ not in appeal but in revision — No appeal to 
the Federal Court — No appeal to Supreme Court. 
See Ibid, Art, 133. A I R 1963 All 191 (DR). 


CONSTITUTION OF INDIA (1950), Art. 135 
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Federal Court was 
Itself abolished by the Constitution a litigant’s right 

rtxnffu K to be found, if at all. in the 
Constitution itself, that is, in the case of judgments of 

® Court in Arts. 133 and 135. A 1 R 1953 Pat 

^ ^ 599* Disting. 1956 

A'l 521 (322, 323, 

324) (Pt C) (Prs 6, 7, 8. 10. 12. 15) (DB). 

[Overruled in A I R 1957 S C 540], 

—Art. 135— Decision of High Court in income-tax 
relerence — Jurisdiction of Supreme Court to hear 

appeal-dnconie.tax Act (1922), S. 66A (2). ) 

The result of the Federal Court (Enlargement of 
Jurisdiction) .A.ct. 1948 and the Abelilion of the Privy 

^9^9, is that before the 

Constitution came into force the Federal Couit had 

nder“^®fli 4 ''/ow“'L°“ ‘i'’® Council had 

nider S 00A{2) to hear appeals in income-tax matters, 

and if the Federal Court had the jurisdiction, the 

T jurisdiction under Art. 135. 

(I9o2) 22 ITR 150 : 54 Bom L R 609 i ILR (1953) 

(^B)^^^' 1952 Bom 479 (481) (Pt C) (Pr 5) 

Art. 135 - Civil P. C. (1908), S. 110 - Right of 

appeal under S. HO. Civil P. C. - Federal Court 

of to entertain appeal — Jurisdiction 

1 ID i35, See Ibid, Art. 133 

AIR 19o2 Bom 303 (DB). 

ATT'^q^i' tw Litigant coming under 
f f n^u *^nable to fulfil its requirements — Right 

Art. 135 — Applicaliility and scope, 


Art. 135— Scope — Order in proceeding that is 
neither civil nor criminal— Appeal to Supreme Court, 
when lies. See Ibid, Art. 132. AIR 1957 All 505 (DB). 

“Art. 135 Suit instituted in 1940— V^aluation of 
subject matter of appeal more than Rs. 10 000/- but 
less than Rs. 20,000 — Question of vested right of 
appeal. See Ibid. Art. 133. AIR 1956 All 638 (DB). 

[Overruled in A I R J957 S C 540], 

Art. 135 — Income-lax relating to assessment year 
1944-45 -Application to High Court under $.60(2) 
of Income-tax Act (1922) summarily rejected — Appli- 
cation under Art. 135 for certificate — Appeal would 
not lie to Federal Court from order passed by High 
Court in exercise of its advisory or consultative juris- 
diction — .Appeal to Supreme Court not competent 
solely by virtue of Art. 135 — Certificate refused, 

(1962) 46 I T R 778 j AIR 1902 Cal 287(290) (Pr 15) 
(DB). 

Arts, 135, 133— Scope — Word “matter and exer- 
cisable” meaniiigof— (C. P.Code (1908), Ss 109, 110). 

Art. 135 confers on the Supreme Court jurisdiction 
in respect, inter alii, of any civil matter to which 
the provisions of Art, 133 do not apply, provu 
ded that jurisdiction and powers in relation to that 
matter were exercisable by the Federal Court on 2'3th 
January, 1950. The 'matter' to which Art. 133 applies 
is the appellate jurisdiction of the Supreme Court in 
appeals from High Courts in regard to Civil matters. 

U here the ‘matter’ was the judgment and decree of 
a High Court, dated 10th December, 1953, in which 
the value of the subject matter in dispute was below 
Rs. 20,000 * 

Held, that there could not be any jurisdiction or 
powers capable of being exercised by the Federal 
^ourt as the Federal Court had ceased to exist and 
hence Art. 135 could not apply. It was the right of 
^ipp^l which at any time was capable of being exer- 
cised being dependent upon the stage the litigation 


A 


A * lo^ . appeal uuaer 

* fstablish that such an appeal lay 

to the Federal Court immediately before the com 

riiencement of the Constitution. Secordly, Art. 135 

does not seem to contemplate any certificate of fitness 

to be granted by the High Court at all. The provi- 

i certificate are incorporated only in Aits. 132. 
i3o and 134 Article 135 is e.xpressed in general 

terms and nothing is said in it as regards a certificate 

to be granted by the High Court. 95 Cal L J 160 i 

AIR 1955 Cal 257 (258) (Pt C) (Pr 4) TdB) 

■ Art. 135 — Appeal to Supreme Court in income- 

tax cases is 'maintainable — Income-tax Act fl92‘7) 
S. 6G.A (2) - (Federal Court (Fnlar^ient of Jarfs ’ 
diction^) Act 1947 (1 of 1948). Ss. 2, 3 - Abolition of 

I ri\y Council jurisdiction Act (C. A. Act V of 1949 ) 

Ad appeal lies to the Supreme Court, in income-tax 

**’® Constitution read with 
S. 66«A (2) of the Income-tax Act. 

There are encugh indications in FeJerel Court rEn 
argement of Jurisdiction) Act, 1947, which establish 
beyond reasonable doubt that the expression “Civil 
case was not used in the Act in the strict sense of 
cases governed by the Civil Procedure Code, but was 

used in a sense, large enough to comprise proceedings 
in income tax matters. * 

Although by the defirition of the expression “judv. 
ment to which this Act applies” in S. 2 the limita 
tion that the judgment must he a judgment in a e vil 
case IS imported into S. 3 as well, what the meaning 
of “civil case” is, is indicated by the provision tha“ 
Michcasesarefhosein which an appeal could have 

been preferred to the Privy Council without soecial 
leave under the providons of the Code of Civil Pro 
ceduie orof any other law. It is quite ohyious that 
the Act is contemplating not merely appeals provided 

or and permitted by the Code of Ciyil Procedure 
but also appeals permitted by other laws. tiure, 
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Since the common requirement of all cases in 
which an appeal shall lie to the Federal Court 
IS that the judgment appealed from must be a 
judgment in a civil case and since S. 3 provides 
that the cases contemplated are those in which 
an ap^al could have been preferred to the 

Pn special leave under the 
Code of yiyil Procedure and other laws, i- is 

perfectly plain that cases in which an appeal could 

have been Preferred under such laws as the Inccme- 
Iilated* Acquisition Act are also contem- 

(Eflcct of S. 6 of Act 1 of 1948 also considered). 
The expression "civil cases" is not thus in the 

cases gwerned 

to the Privy Council, but ext^ds^tV^c^'s's in Thfch 

The concluiions therefore follow that the furisdic- 
tion to heal such appeals (in Income-tax cases) came 
to the federal Court under Act 1 of J948 and has 

"" ''V A.'>. U5 

Under the Constituent Assembly Act (5 of 19491 
he jurisdiction to hear incometax appeal which 
the Privy Council undoubtedly had before tha Huh 

meaning 

of S. o of the CoDstitutent Assembly Act (5 of 1949) 

came to the l ederal Court on and from that date as 
an exclusive juriidiction. whether such appeals we?e 

appeals in civil cases or not; and since that jurisdic- 
tion was never aken away from the Federal Court 

before It was replaced by the Supreme Court, it had 

jurisdiction m regard to income-tax appeals immedia- 

re^fr'd bV Au“™'”"""' «' 

VV N 354 : (1954) 25 I T R 4 1 S • A I n ^ r n ? ?■ - 
(479, 480) (Pt A) (Prs 8, 9, 10, 12) (DB) ' 

Art. 135 — Application for leave ^ Delay. 

Assessment to excess profits for three periods raisinc 
identical question of law - Question of law decided 
by Incomw.tax Tribunal against assessee — Tribunal 
asked to refer three cases to High Court - First cLe 
referred to High Court - Other two application^ 
rejected as barred by limitation — High Court 
answering question in case referred in favour of 
assessee and directing Tribunal to make refer 
ence in other ca-ses - These cases also similarlv: 
decided in favour of assessee — Anolication for 
leave to appeal to Supreme Court u rider Art 
in arst case -Held that the fa:t that the Com- 
missioner of Excess ProBts Tax raised a plea 
before the Tribunal that the second and the third 
applications were time-barred aud that the plea 
succeeded there, did not disentitle him from asking 
for leave to the Supreme Court, for the reason that a 
consequence of the view urged by him and accep'ed 
by the Tribunal had been to cause a delay in the 
hearing of the application for leave, when there was 
nothing to show that the point was taken deliberately 

and with the knowledge that it w^as unsubstantial or 

that 'here was any particular re-ason for causing a 
delay in the hearing of the second reference, si.ice 
the same point would be considtred at the hearinc of 

the first. ,58 Cal \VN 354; (1954) 25 I T R 4^8 • 
AIR 1954 Cal 4 7 (4S0) (Pt C) {Pr 13) ( dB). 

” Alt. 135 ““ Jurisdiction under — a\rticle ’ontem- 
pUtes not any pending proceedings, but-only sub/ect- 
matter. See Ibid. Art. 133. AIR 1954 Cal 289 (DB). 

135 ‘Matters in relation to which 
^nsdictioD and power w’erc exercisable by Federal 
l-«ourl — Meaning. 


CONSTITUTION OF INDIA (1950), Art. 135 


j Court had been 

jurisdiction. It 

cannot, therefore, be said that a case in which the 
decree was passed after the commencement of the 
Constitution is a. matter in relation to which iurisdic- 
t)^on and poyers were exercisable by the Federal 
court imm-ediately before the commencement of the 
Constitution. It is at least necessary that the judg- 
ment should have been delivered or the decree or 
unal order pa^ed before the Constitution to say that 
the 1-ederal Court had any exercisable jurisdiction 
and powers in relation to a case. AIR 1941 F C 5, 
Rei. on. Cundapuneedi Veer.ana v. Gundapuneedi 

T I o®,- W N 496 , (1953) 2 M 

iin w ^ ^45 : ILR (1953) Mad 1079 i 

AIR 1953 Mad S7S (883) (Pt C) (Pr 21) (FB). 

[Overruled in AIR 1937 S C 540]. 


- Art. 135 Suit instituted before Constitution 

J uugment after commencement of Constitution — 

becond appeal — .Applicability of Arts. 133 (1) and 

id5. See Ibid, Art. 133. AIR 19^3 Mad 878 (FBJ. 
.Overruled in AIR 1957 S C 540j. 

® Z 135 — Doctrine of vested right of appeal 
hxtent of — l ederal Court {Enlargement of Turis- 
diction) Act (1947). S. 3 - Abolition of Privv Council 

Jurisdiction Act (1949), S. 5. See Civil P. C. (1908), 

109. AIR 1953 Mad 878 (FB). 

[Overruled in VI R 1957 S C 540]. 

"“Art. 135 — Supreme Court Rules, O. 12, R. 3 — 
failure to deposit printing costs — Power of High 

court to cancel certificate-Civil P, C. (1908), 0-45, 

1 1 4 4 

^ Court Rules the provisions of 

U. 4o, Civil P. C. have been made applicable to 
appeals preferred under Arts. 132 (1), 133 (1) and 135 
ot the Constitution and under O. 12. R. 3 of those 
Rules the High Court his power to cancel a certi* 
ncare for the appellants’ failure to comp'y with pro- 
of *^5. R. 7, air 1952 Mad 94 (96) (Pr 6) 

(Do). 

“Art. 135 — "Matter” in Art. 135 excludes civil 
and criminal proceedings. 

The matter referred to in Art. 135 should be under- 
stood as meaning a matter which is neither civil nor 
criminal and by the application of the maxim ex- 
pressio unius e.st exclusio alterius— the express mention 
of one thing implies the exclusion of another —The 
word ‘matter* in Art. 135 should be deemed to ex- 
clude both civil and criminal priiceedings. AIR 1951 
Mad 251, Dissent. ILR (1953) Mad 65: 1951-2 
Mad L J 479 : 64 Mad L W 934 : 1951 Mad W N 
SU I AIR 1951 Mad 1051 (1055) (Pt C) (Pr 6) (DB)- 

LOverruled on another point in AIR 1957 S C 

Arts. 135. 133, 134,372 — Art. 372 read with 

Art. 13.5 does not retain right of appeal where 
Arls. 133 and 134 apply — Effect of Art. 13 3 on Civil 
P. C. (1908). S. 109 (c). 

By the Federal Court (Enlargement of Jurisdiction) 
Act, 194S, in all cases where an appeal lay to the 
Privy Council it was provided that an appeal shill 
lie to the Supreme Court ; therefore even where 
the order is not a final one special leave can be 
granted in exccDtional ca'es unler S. 109, Cl. (c). 
However, \rt. 372 read with \rl. 135 does not retain 
that right wh>-re the provisions of Arts. 133 and 134 
can be invoked. Prior to the Coastitution there was 
no enactment in force except the Civil Procedure 
Code and t!io Letters Patent of the High Courts con- 
ferring and regulating the rights ot appeals from 
the High Courts. But now is a result of Chap. IV' of 


Part V of ^0 ConsUtution the right of appeal to the 

in. clear cut terms. 
Jwo I'k an appeal to the Supreme Court 

fh decision is not a 6nal order, it cannot be 

to r? statutory provisions repugnant 

A^t *^79 ^ further despite 

Art. 372. AIR 19ol Mad 251, Dissent. 

o appMl which existed to the 

Fedetal Court under the Federal Court (Enlargement 

But to compensate for that there is al ivays the right 
to the party to apply to the Supreme Court for special 

I-Sii ,' *“ ' •''» “ 

[OrerruJed in AIR 1957 S C 5401 

A>t. 135— Retrospective effect of Aif. 133 — Suit 
commenced before Consmutton but decided in appeal 
alter institution — Right of appeal is not governed 

AIR 1953 ^ag 313 

Y S. 110 — Reversing 

decision of High Court — Ap^ilication for leave to 

I’eceral Court pending when Constitution came into 

torce— Value of subject matter more than Rs 10,000 
but less than Hs 20 COO - Art. 153 whether bars ap- 

loloNag^ToB) '• air 

~Art- 135 Arts. 132 and 134 — Question iu- 
volviug interpretation of S. 193.B, Criminal P. C 
^ “PP''** sanctioned— Criminal P. C. (189S), 

Whether an order of the Home Se::retary on the 
lace 01 which all the facts on which the prosecution 

IS to be based does not appear constitutes a requisite 
sanction under S. 193- B (3) (a), Criminal P. C. (1S98), 

IS serious enough to justify the 
High Court giving leave to appeal to the Supreme 
Court, ^cdon 193-B has been newly introduced 
into the Code to deal with a subject which is prima 
facie of intrinsic impjrtance and hence requires a 
final pronouncement by the Supreme Court on its 
interpretation AIR 1955 Cal 430. Rel. on. (1962) 4 

SVr.Pr ^ 

ArtSa 135 and 133 — Article 133 has no retrospec- 
Hve effect — Application for lenve filed long before 
Constitution — Deciee involved claim of the value 
of Rs. 10,000 or upwards — Art. 135 and not Art. 133 
applies. See Ibid, Art. 133. A I R 1951 Orissa 141 
(DB). 


CONSTITUTION OF INDIA (1950). Art. 135 
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Art. 135 — Scope — Civil P. C. (1908), S. 110 — 
Adaptation of Laws Order (1950), S. 27:— As a result 
of Art. 135 and S. 27, Adaptation of Laws Order, 
1950. the Supreme Court has the same jurisdiction 
as the Federal Court had in the matter. See Ibid, 
Art 133 (H. AIR 1953 Pat 275 (DB). 

Art, 135 — Applicability— Suits irstituted before 

Constitution — V^ested right of appeal — Effect of 
coming into force of Constitution -Civil P. C. (1908), 
S. 110. See Ibid, Art. 133 (1). A I R 1956 Punj 228 
(DB). 

Art 135— Applicability. 

Article 135 does not confer any jurisdiction and 
powers on the Supreme Court with respect to any 
matter to which the provisions of Art. 133 are 
directly applicable but for the limits laid down by 
the said Article. ILR (1955) 5 Raj 711 i A I R 1955 
RM 208 (215) (Ft C) (Pr 38) (DB). 


ARTICLE 136 
SYNOPSIS 

1 Scope India, Art. 136) 

2. Special leave— General. 

relating to the grant of special 

(b) Revocation of special leave, 

“®^E7fect 'or special leave- 

of exhaustion of statutory remedies, 
tlnctionl* f'tness and special leave - Dis. 

4. Efiect of grant of special leave. 

5. Duty of High Court in disposing of appeal, 

c. Judgment order.” 

7. "In any cause or matter.’* 

8. “Any Court or tribunal.” 

9 *‘In the territory of India.” 

10. Criminal cascs-Appeal to Supreme Court. 

(a) Appeal against acquittal. 

11* Appreciation of evidence. 

(a) Finding of fact. 

(b) Concurrent findings of fact, 

12. New point. 

13. Retrospective operation. 

14. Bail. 

15. Limitation. 

16. Interference with exercise of discretion. 

'^TrTunaf‘“'‘ Income-tax Appellate 

18. Appeal against decisions of Industrial Tribunal 

19. APPeaj^apinst decisions of Labour Appellate 

20. Apptal against decisions ol Election Tribunal. 

- t. Appeal against orders under Arts. 226 and ^>27 
oo pP*’*;?* '“‘^cellaneous decisions. 

23. I ractice and procedure. 


1. Scope. 

Arts. 136, 134 - Appeal by special leave 

of imprisonment -Death of accused 
appellant — Appeal abates - rrinciple. of S 47l 

Crj^m.nal P. C. (1898), can be applied" to aLtiL’ 
under Coi stitution against sentence of fine and not 
against sentence of imprisonment -Maxims-Actio 

pertonalis montur cum persona. accio 

Section 431. Criminal P. C. (1898), does nof 

proprio vigore to a case of appeal filed slith fh^ 
special leave of the Supreme Court craiilefi 
Art. 136, when the appellant-accusecf dies pendinsr 
the appeal. Bat where the appeal is against sentencf 
oi fine, the appeal may be permitted to be conS 
by the legal representatives of the deceased nn^fi 
lant accused. There is no provision making such 
apeals abate. The principle on which the hear“nv 
of a proceeding may he continued after the death of 
an accused would appear to be the effect of the 
sentence on his prperty in the hand.> of his lecal 

representatives. If the sentence affects that nronLrl 
the legal repre.sentatives can bpaid to be inter^t^' 
in the proceeding and allowed to continue it R?.f 
where the sentence is not one of fine bm nf 

ment, which on the death of the%cc.is j bfc?m« 

Infructuous, the sen ence does not affect the , 

Ol the deceased accused in the hands of his O 
representatives, and therefore, the appeal, in such* i 
case, would abate, upon the death of the accased " 

The fact that the accused was a Government 'ser 

vant and was under suspension during the trial anj 


CONSTITUTION OF INDIA (1950). Art. 136. Note 1 

the fact that if the conviction and sentence were set 
aside, his estate would be entitled to receive full pay 
tor the period of suspension, cannot be said to affect 
his estate, because the setting aside of the sentence 
would not automatically entitle the legal representa- 
tives to the salary. Bondada Gaj'apathi Rao v. State 

r 1 S C J 465 : 1965 Mad 

^ C D •‘^90 : (1964) 7 S C R 251 ! 

I960 Mad \y N 16L i (1965) 1 SC W R 1014 i 1905 

445: 1965 All Cri R 288 i 1964 (2) 


®PfC“laHve opinions on hypothe- 
tical questions. If and when they arise, th^ mus» 
arise in concrete cases. L R (1903) A C 524 RaI nn 

T India v. Their Workmen, (1959) 2 

’ (1959) 29 Com d^s 397 : (1959-60) 17 
^ J R ^^7 : (1960) 1 S C A 454 : (I960) 1 S C R 200* 
1960 S C J 842 I AIR 1960 SC 12 (27, 28) (Pt J) (Pr 31), 

•—Art. 136 -- Supreme Court is not Court of 

AIR Tgeo^s^c^i' ^ ^ 


'.^rts. 1,3G and 134 (1) (c)— Certidcate of fitness 
— .Mere delay in pronouncing judgment possibly re- 
suiting in omission to consider arguments on ques- 
tions of facts — . No certidcate should be given on this 
ground under Art. 134 (1) (c)-Appellant if aggrieved 

Yo under Art. 136. See 

Ibid, Art. 134 (1) (c). AIR 1963 S C 103S). 

• 'Art 136-Scope — Compatison with Arts. 133 

(l)and 134(1) Article lo6(l) confers very wide 
powers— Limitations under Arts. 133 (1) and 134 (I) 

(877r(W AMPr'‘3^’' ® ^ 

• Art. 136— Scope of. 

Article 136 of the Constitution confers a wide dis- 
cretionary power on the Supreme Court to entertain 
appeals in suitable cases not otherwise provided for 
by the Coustitution. Though Art. 130 is couched in 
widest terms, the practice of the Supreme Court is 
not to interfere on questions of fact except in excep- 
tional cases when the finding is such that it shocks 
the conscience of the Court. 

Where the High Court had not contravened any 
of the principles laid down in Sheo Swarup’s case 
AIR 1934 P C 227 (2) : 07 M L J 064 and had also 
given reasons which led it to hold that the acquittal 

was not justified, it was held that no case had been 

made out for the Supreme Court's not accepting the 
said findings. Sanwat Singh v. State of Ralasthan. 
1961 Mad W N 293 . (1961) 2 Ker L R 249 . (1961) 

?ftn ^ ^ L J 238 : 1961 MFC 274 \ 

1961 B L J R 313 i 1961 All Cr R 215 i (1961) 2 

? 9 ‘ Cr L J 766 i (1961) 2 SCJ 179‘i 

1961 All W R (H C) 382 i 1961 Mad L T (Cr) 472 I 

AlRl96lSC 715(722)(PtB)(Prl6). 

• Art. 130 — Power of the Supreme Court — 

Appeal under special leave— Question of jurisdiction 

raised — Supreme Court refecting appeal on ground 

ot no failure of justice-Question of jurisdiction left 
open— No ground for review* 

When in an appeal by special leave under Art. 130, 
the judgment of the Supreme the Court leaves the 
question of the jurisdiction of the lower tribunal 
open on the ground that there was no failure of 
justice and, in consequence, the Court refuses to 
exercise its jurisdiction under Art. 130, it cannot be 
said that something was done which was unknown 
to law. Though the powers of the Supreme Court 
under Art. 130 are wide, their exercise is discre. 
tionary. In an aopeal under Art. 130 the Supreme 
(-A>urt is not bound to decide the ’question of juris- 
diction when, on the facts and circumstances of the 

case it has come to the conclusion that, there was 

and the judgment is not open 
to review on that ground. Balvantrai Chimanlal 
Trivedi v. M. N. Nagrashna (1961) 1 SCR 113 . 
(1961) 2 SCJ 84 * (1962) 2 Lab LJ 236 : (1961-62) 21 
F J R 562 t AIR 1960 S C 1292 (1293, 1294) (Pr 4). 


• Art. 136 — Supreme Court in exercise of appel- 
late powers does not give opinions on hypothetical 
questions* 

In the exercise of its appellate powers the Supreme 


rArt. 136-Competency of Appeal — Instead of 
describing respondent as worker of the appellant 
company represented by the Union appella^ im- 
pleading ULion Itself as respondent— Objection purely 
technical — Such misdescription cannot make appeal 

^(uzaffarpur Electric Supply Co., Ltd. v. 
^•^.^fric Supply V^'otkers Union. (1959) 
16 F]R 2o9 I air 1959 S C 1294 (1295) tPt A) (Pr 3). 

1?.® — Appeal on facts— The intention of 
the Constitution in providing for an appeal on facts 

^ exclude it under 

Art. 130. See Ibid, Art. 134 (1). AIR 1956 S C217. 

? O- 41. R- 22, Civil 

i • (lUUoj# 

Order 41, rule 22 has no application to an appeal 

granted by special leave under Article 136. Vashist 

Chandra, (1954) 2 M L J 385 , 

I S C R 267 1 1955 S C A 501 . 

AIR 1954 S C 513 (516) (Pt C) (Pr 14). 

[Overruled in AIR 1S65 S C 669]. 

• ~A'C 136 — Industrial Disputes Act (1947), 
o. lo (4) — S. 15 (4) does not affect Art. 130 of the 

nQ-ol^c‘r o U950-5I) 2 F J R 1 , 86 Cal L J 230 : 

S R 459 I AIR 1950 S C 188 (198) (Pt D) 

— Proceedings not covered by 
o** l^^-^Remedy is under Art. 136. See Ibid, 
Art. IvjS. AIR 1956 Ajmer 40 (1). 

•^“Art. 136 •— Order in proceeding that is neither 
cm! nor criminal — - Appeal to Supreme Court, after 
obtaining special leave from the Supreme Court. See 
Ibid. Art. 132. AIR 1957 All 505 (DB). 

— Arts. 136 and 226— Appeal under Art. 136 is not 
alternative remedy. See Ibid. Art. 220. AIR 1956 Al) 
644. 

- — Art. 136 (1) — Under clause (1) of Art. 130, the 
Supreme Court is vested with an overriding dis- 
cretion to grant special leave to appeal in any civil 
or criminal case. See Ibid, Art. 134 (1) (c). 1957 Cr 
L J 1213 I AIR 1957 Andh Pra 871 (DB). 

• Art. 136 — Powers of Supreme Court— Extent 

of— Powers under S. 112 (repealed) of C. P* Code 

(1908) — Distinction* 

The powers of the Supreme Court under Art. 150 
are much wider than those given in S. 112 (which 
has now been repealed) of the C. P. Code. Kapur 
Singh V. Union of India, 59 Punj L R 331 : ILR 
(1957) Punj 873 J AIR 1957 Punj 173 (170) (Pt A) 

(Pr 5)(FB). 

Art* 136 (1) — Order of single Judge not subject 

to Letters Patent Appeal within Court — Remedy is 
to approach Supreme Court for special leave. See 
Ibid. Art. 133 (3). AIR 1955 NUC (Punj) 4025. 

2. Special leave— General. 

(a) Principles relating to the grant of special 

leave. 

(b) Revocation of special leave* 

(c) Refection of application for special leave— 
Effect. 

(d) Rule of exhaustion of statutory remedies. 


CONSTITUTION OF INDIA ( 1950 ). Art. 130 . Note 2 
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2. Special leave^Ceneral. 

_ -Art. 130 -- Special leave granted — Obiectinn 
- been g, anted 

^de (5 of 1908) S. 100 - Second appeal - 

~ of special leave fo 

•weal against where no leave to appeal unde? 

Letters Patent had been applied for — When can be 

oF- lud'^mfnr®”? Appeals - Essentials 

Infirmity g'Viag reasons for conclusion — 

It cannot be said that leave granted to the aopel- 
lants under Art. 136. can never be revoked fhe 

^^1 Ik in a given case, if the respond 

wo°uld^mrf '''hich 

would /ustify the Court in revoking the leave alreaav 

the interests of ju^^tic^ 

special leave to appeal against a 
second appellate decision would Lot be gruuted 
unless the remedy of a Letters Patent App^lTas 

liv 7 ‘f "Ot be possible to 

lay down an unqualified rule that leave should not 

be granted if the party has not moved for leave 
under the Letters Patent and it cannot be so granted, 

if fn ‘h Possible to lay down an inflexible rule that 
if in such a case, leave has been granted, it must 

ih"‘^ necessari y be revoked The question as 

(“"^diction of the Supreme Court 
under Art 136 should bo exercised or not, and if 

Thf’ r“ u conditions, is a matter which 

the Court has to decide on the facts of each case. 

It at the stage when special leave is granled the 
r^espondent caveator appears and resists the grant of 
Special Leave on the ground that the appellant has 

fh'Jf Letters Patent Appeal and it appears 

that the said ground was argued and rejected on the 

merits and consequently Special Leave is granled. 
then it would not be open to the respondent to raise 

time of the final 

hearing of the appeal. It, however, the caveator does 
not appear, or haying appeared, does not raise this 

raises the point the Court does 
not decide it before granting special leave, the 
same point can be raised at the time of final heuinc 
In such case, there would be no technical bar of 
res judicata and the decision on the point will depend 
upon a proper consideration of all the relevant facts. 

Morex Ramaswami Iyer, 

S C J 235: (1965) 1 Mad L J (SC) 10: (1965) 

i 1 J ^ 7 S C R 49 i (1964) l 

• “Art, 130 -Certificate of fitness under Art. 132— 
Appellant cannot raise grounds other than those on 
which certificate is granted except with leave of 
Court — Leave has to be obtained from the Supreme 
Court on an application under Art. 136 to file appeal 

grounds. Sea Ibid, Art. 132. AIR 1964 

o C 1419. 
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nTo ar«) (P? i'fPr S J 234 : AIR 1964 S C 

* . , Art. 136— Special leave to appeal granted with 
out hearing respondents and .without full materials 
on record — Supreme Ckiurt can consider at time of 
hearing of appeal whether leave was properly gralited 
and whether appellant is entitled to be 4f?d on 
merits AIR 1961 S C 100. Rel. on. cTandi Pras?d 
Chokham v. State of Bihar, (1962) 2 S P R 97 r 
( 1%2) 2 S C A 609 : (1961) 43 I T R 498 noMM* 

S C J 138 : (1962) 1 Andh L T 193 • (i96i) lo s t r 

■ 1961 B L J R 721 = 1961 All L J ^5 • 

M P C 741 I AIR 1961 S C 1708 (1711) (Pt S (Pr 7)! 

• r^f^* 13G -Scope of the exercise of the power— 

of -Propriety -If can be ques- 
tioned at hearing of appeal. 

There is no distinction in the scope of the exercise 
of the power under Art. 136 at the sta^A of a 
tion for special leave and at the sta^e 
appeal is finally disposed of. ft is opLf to7hp CA 

o questioi. the propriety of the leave granted a^t the 

time of the hearing of the apDeoJ Nrx rpcr, 

will be aggrieved by such pro^c^urefthe appellant 

also cannot complain as he adopted the procedure 
with oi>en eyes and therefore must take -siinh 
quences as follows from invoking the special iurisilir* 
..on of this Court under Art. :36*Theri^no 'qu fion 

IK in (udgmento?er br- 

other; the same Court hears the same matter at difi?" 

Supreme Court at the hearinJ 
of the appeal is satisfied that the appeal raises a^ues 
tion that iustifies the exercise of i^ discretion, 

(urisdiction under Art. 130, the aDneal R lUn . 
dismissed without fmrthe; llTg I oi‘tl “the" 
merits of fhe case. Baldota Brothers t r ih,, s? • 

Works, AIR 1961 S C 100 (102, 103) (Pt A^fPrs 2 3)* 

p'rove .he^r\e?p:cBve"al4“^^^^^ '? 

to lead evidencV-Effect on grant of SDlOal 
appeal. See Cr. P. Code (189|. S. 28^ aTr igsl"! ‘c° 

® — Leave under Art 134 / 7 \ /■ i 

granted — Supreme Court holding aDneai nnt m - 

tamable under Art. 134 (1) (c)— Suorem 

examine xx;hpih^.r •> ,*o l.i} 0 ^ supreme Court can 


• -Art. 136 (1) — Special leave — Grant of. at ex 
parte hearing on appellant’s petition— Final hearing 
Procedure — Preliminary objection that the deci- 
sion, judgment or order appealed against has not 
P*’onouuced by a ‘I’ribunal' or a ‘Court’ can be 
raised by the respondent at the time of final hearing. 

Even in cases where special leave has been granted 
^f*k bearing of the matter on the petition 

f fh special leave, the respondent can, 

fk f “^.^1 hearing, raise a preliminary contention 

leave should not have been granted since 
ine decision, Judgment or order appealed against, has 

either by a Court or a Tribunal 
of Art. 130 (1) of the Constitution. 
inao-China Steam Navigation Co., Ltd. v. Jasjit 


examine whefher"'R L ca^r^fA^^silr/L^-^'f 
powers under Art. l30 (1). See Ibid Art 
1956 Cr L J 343 . AIR 1956 S C ill ’ 

" Arts, 136 Qud 226 — Labour m n 

deciding, that there i.s no question of i^t-WrR i'nnii 

t.onary power to grant special Tea 

edective. See Ibid, Art. 220. AIR 1933 All MWDr’I 

- Art. 136 — Criminal P.C.(IS98) S 4 ?R/nix 
‘Special Leave’— Meaning of— Not restrAfpd^/^?^ "" 

granted by Supreme Court under Art. 132 (iro? 
and includes certificate of ftnes^ under Arr sl'a)^! 
S. 426 (2B). AIR 1960 Zdh VraQ™^^ 

Arts. 136, 134 — Order of detention undpr P 

ventive Detention Act-Petition under Art 2 I 
Constitution for a writ of Haba-x^ rw i- 

l,y High Coh.. - Ap„X SSSL'TE 

in jail prevented by the Superintendent of V 
from sending a petition to the Supreime Comt on th 
ground that the same is without a certitiT,. t 
High Court-Held it is not the bus^n^s of th« 
rintendent to decide the question whether m 
petitioner should be allov/ed to forward , ° 

tion. ILR (1901)1 Cal 270 .1962 fn CrTfo^®!'- 
AIR 1902 Cal 162 (160) (Pt II) (Pr 16) (dJ. ^ ^ ' 
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2 (a). Principles relatiiie to the grant of 

special leave. 

Art. 136 — Power of Supreiie Court— When 
may not be exercised. 

Though in a proper case the Supreme Court mav 
reluse to exercise its jurisdiction under Art. IS6 
where the interests of justice patently indicate the 
desirahdUy of adopting such a course, such a plea 
cannot be entertained wh^rd it is clearly shown that 
the impugned orders passed by the High Court are 
without jurisiiction. Syed Vakoob v. K. S. Ka- ha- 

knshnan. n9f^4) 5 S C R 64 : AIR 1964 S C 477 (482. 
433) (Pt D) (Pr 16). ^ ’ 

0 Arts. 136 and 133 (3) — Judgment of Single 
judge of rlligh Court in second appeal -Practice of 
Supreme Court in granting soecial leave. See Ibid, 
Art. 15'5 (3), AIR 1963 S C 1633. 


theSupreme Court to grant special leave to appeal 

fr^ora the order of any tribunal in the territor^f 
India Though Art, Io6 is couched in widest terms, 
it is necessary for the Supreme Court to exercisers 

discretionary jurisdiction only in ^ases where awards 
under the Industrial Disputes Act are made in viola- 
tion ot the principles ofnitural justice, causing sub- 

stantial and grave injustice to pirties or the case 
rai'es an important principle of industrial law reauir- 
elucidation and final decision by the Supreme 
Douit or discloses such other except! mat or special 
circumstances which merit the consideration of the 
Supreme Court. Bengal Chemical k PharmaceuHcal 
io-« w , . JIteii Employees, 1959 S C I 647 i 

■ (W59.e0) 16 EIBSS i 
Po ^ J '*•3 = SUPP 

rV ? 1^ ® ^ (Ft A) 

4 | 5 /# 


® Att. 136 AppHcability — Point raised hy 
appella-it uiuuicipal corooration relating to its right* 
under ii corporaling statute -Point is of impurta ce 
and case fi for decision in appeal under Art. I3fi 
although occasion giving rise to question is over. 

Where the point raised bv the appellant municipal 
corporation is as to its powers under the incorporat- 
ing statute and how far courts can review the exer- 
cise of its power by the appellant Corporation the 
point is of great importance and must ba decided in 
the app-al under Art. 136. although the ocf'asion 
which has given rise to the question, has already 
passed sod from that point of view, the question 
raised may be said to have become academic. City of 
Nagnur Corporation, Magpur v John Servage Philin 
(1963) Supp 2 S C R 600 . 190.3 M P L 1 393 • 1903 

(900) Vt B)irr‘r"’ 2 S C J 591 : AIR 1963 S C 897 


• ““Art. 136— Appeal admitted 
Findings of fact— Interference. 


by special leave — 


It is the settled practice of the Supreme Court to 
graLt leave to appaal under Art. 138 only if e.xcep. 
tional and special circumstances exist, or if substan- 
tial and grave injustice has been don^» and the case 
presents features of .«uUBcient gravity to warrant a 
review of the decision appealed against. Merely 
because the appeal has been admitted by special 
leave, the appellant is not free to contest the finding; 
of fact of the subordinate tribunals. Only those 
points on which special leave may initially be 
granted, can be urged at the final hearing; and 
normally special leave will not be granted by the 
Supreme Cou t under Art. 136 (1) of the Constitution 
on a plea of error committed by the Courts below in 
the appreciation of evi-ience. Balwan Singh v 

Lakshmi Nirian. ^960 S C I 7 16 i ( I960) 2 Mad L T 
(SC) 27 : (I960) 2 Andh W R (SC) 27 • (i960) 2 
S C \ 230 * (1960) 3 S C R 91 : AIR 1960 S C 770 
(775) (PtC) (Prll). 


Art. 136— Offence committed more than four 
years ago— High Court wrongly discharging accused 
—Application for special leave to Supreme Court not 
disclosing reason on wh*ch similar application was 
rejected by High Court - Held, in the circumstances 
Supreme Court vould be justified in not exercising its 
discretionary jurisdiction under Art 130 as public 
interest did not require that stale matter should be 
resuscitated. State of Bihar v. Hiralal Kejriwal, TLR 
39 Pat 175: 1960 Cr L 1150 : I960 S C J 91 : 1960 
M L J (Cr) 35 : 1960 B L J R 1 j (1960) 1 S C R 726 : 
AIB 1960 S C 47 (51) (Pt D) (Pr 8). 


• Art. 136— Jurisdiction of Supieme Court vis-a- 

vis awards of tribunals. 

Article 136 of the Constitution does not confer 
a right of appeal to any parly from the decision of 
•any tribunal but it confers a discretionary po wer on 


Art. 136 — Error of law. 

Where the Judge accepted as correct all the essen- 
tial tacts constituting the offence with which the 
accu.sed was charged, but he passed an order of 
acquittal on a misconception as to the effe 't of a 
decision of the Supreme Court it is a fit case for the 
exercise of jurisdiction under Art ]30 of the Con- 
^itution. AIR 1954 S C 20 : 1954 Cr L J 244 Rel. on. 
The State of Bihar v. Basawin Singh, 1959 SCR 
195 : I L R 37 Pat 1013 : 36 Mys L J 
713 ! 1958 All Cri R 611 : 195S Cr L 1 976 : 1958 
Sej 856 » (1958) 2 MLJ (SC) 136 : (19^8)2 
Andh W R (S C) (36 ’ 1958 V! I J (Cr) 641: 1956 All 
V/R (H C) 609 : 1958 R L 1 R 618 : 1958 All L J 
60S : AIR 1958 S C 500 (507) (Pt H) (Pr 18). 


® — Art 136 — Order of High Court regarding dis- 
ciplinary action against legal practitioner — Inter- 
ference by Supreme Court — (Legal Practitioners 
Act (1879). Ss. 13 and 10) — (Bar Councils Act 
(1926), S. 10). 


In a proceeding under Ss. 13 and 14, Legal Practi- 
ti mers Act again';ta legal practitioner the recommenda- 
tion of the Munsif was that the legal practitioner 
should be suspended for one year. The legal practi- 
tioner had filed a written apology and expressed 
regret to the Munsif. The High Court suspended him 
from practice for a period of five years. 

Held that on a matter of this nature the Supreme 
Court would be reluctant to interfere with the order 
of the High Court as respects the disciplinary action 
to be taken against a member of the Bar. However 
in vieAf of the two mitigating circumstances In the 
case, the period of suspension should be reduced to 
two years only. Ldit Mohan Das v. Advocate- 
(^eneral, Orissa. (1957) S C J 230 : (1957) MLJ (Cr) 
151 : (1957) 1 M L J (S C) 78 : 1957 SC C 1(54 i 
1957 An LT 411 : 1957 S C A 569 i (1957) Mo 
W R (8 C) 78 * 1957 S C R 167 : AIR 1957 SC 250 1 
(254, 255) (Pt C) (Pr 12). 

Arts. 136, 134 — Defective certificate by Hi^h 

Court — Power of Supreme Court to grant special 
leave. 

Even if the certificate granted by the High Court 
for leave to appeal to the Supreme Court, was 
defective, it is open to the Sup'eme Court to grant 
special leavei. Pershadi v State -of Uttar Pradesht 
1957 CrLJ 328 : AIR 1957 SC 211 (213) (Pt A) 
(Pr 4). 


• Art. 136 — Special leave — Pow’ers of Supreme 

Court Income-tax Act (<922nS. 66 — Question o* 
Uw not raised in reference — Point covered by 
authotity— (Income-tax Act (1922), S 66 (1) ). 

The powers of the Supreme Court in appeal under 
Art. 136 are not intended to be exercised for comply* 
ing with an idle formality of lawi such as directing 
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a question of law 

tor the decision of the Court under S. 60 ( 1 ). Income, 
tax Act. Shree Meenakshi Mills, Ltd. Madurai v. 
^mmissioner of Income-tax. 1956 S C A 1139 : 

31 I T R 28 I 1956 S C R 691 . 1957 S C J 1 s 

H®'* L J (S C) 1 ! (1957) 1 An W R (S C) 1 : 
AIR 1937 S C 49 (72) (Ft D) (Pr 36). 

• " 136' and 134 ( 1 ) (c) — Mere question of 

tacts involved — High Court has no jurisdiction to 
efve certi 6 cate under Art. 134 (1) (c) — Principles on 
wmch Supreme Court will grant leave under Art. 136 

Art. 134 (1) (c). AIR 1956 

• "T — Art. 138 (I) — Certificate under Art. 134 (1) (c) 
held not justified — Duty of Supreme Court to 
consider whether special Lave can be granted — 

1956 CriLJ801:AIR 

1956 S C 411. 

• Art. 136 — Powers of Supreme Court under- 
intent and purpose of the power — Finality of deci- 
sions of Tribunals — Effect of. 

It is not possible to define with any precision the 
limitations on the exercise of the discretionary juris- 
diction vested in the Supreme Court by the constitu- 
tional provision made in Art. 136. The limitations, 
whatever they be, are imolicit in the nature and 
character of the power itself. It being an exceptional 
and overriding powdr, naturally it has to be ereriisecl 
sparingly and with caulion and only in special and 
extraordinary situations. Beyond that it is not pos- 
sible to fetter the exercise of this power by any set 
formula or rule. 

The power will only be used to advance the cause 
of justice, and its exercise will be governed by well 
established principles which govern the exercise of 
overriding constitutional powers. It is, however, 
plain that when the Court reaches the conclusion 
that a person has been dealt with arbitrarily or that a 
Court or tribunal within the territory of India has 
not given a fair deal to a litigant, then no technical 
hurdles of any kind like the finality of finding of 
facts or otherwise can stand in the way of the exer- 
cise of this power. Dhakeswari Cotton Mills, Ltd. v. 
Comm^ of Income tax, West Bengal, (1954) 26 I T R 
775: 1955 S C J 122: (1955 ) 1 M L J (S C) 60 : 1955 
An W R (S C) 60 j 1955 S C A 96 : 1955 S C H 941 : 
AIR 1955 S C 05 (69) (Pt A) (Pr 7). 

• Art. 136 — Powers under, when exercised — 

pleas avai'able to appellant. 

Unless it is shown that exceptional and special cir- 
cumstances exist that substantial and grave injustice 
has been done and the case in que.stion presents 
features of sufiicierit gravity to warrant a review of 
the decision appealed against, the Supreme Court 
does not exercise its overriding powers under 
Art. 136 (1) oi the Constitution. 

The circumstance that because an appeal has been 
admitted by special leave does not entitle the appel- 
lant to open out thewhol0iCi.se and contest all the 
findings of fact and raise every point which could be 
raised in the High Court. Even at the final hearing 
only those points can be urged which are fit to be 
urged at the preliminary stage when the leave to 
appeal is asked for. Ilem Raj Devilal v State of 
Ajmer. 1954 Mad W N 468 : (1954) 1 M L J 694 : 
1954 SCJ 449 I 1954 All W R (Supp) 49 : 1954 
CrLJ13l3 I 1955 S.CA50 ; AIR 1954 S C 432 
(462) (Pt A) (Pr2). 

• Art. 136 — Sub.'tantial question of law— Whether 

can bo a ground for granting special Isave. See Ibid, 

Art. 133. AIR 1954 S C 355. 

Art. 136 ( 1 )— Special leave to appeal in cri- 
minal case.s — When granted. 

[Vol. 4.] Fn.D. 31. 
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The Supreme Court will not grant special leave to 

appeal under Art. 136(1) of the Constitution unless 

It is shown that exceptional and special circum- 
stances exist, that substantial and grave injustice has 
bpn done and the case in question presents features 
of suthcient gravity to warrant a review of the deci- 
sion appealed against and that only those points 
can be urged at the final hearing of the apDeal 

which are fit to be urged at the preliminary stage 
whenleave isaskedfor.lt is well established (hat 

this Cemrt does not by special leave convert itself 
into a (Jourt to review evidence for a third time. 

Where, however, the Court below fails in appre- 
hending the true effect of a material change in the 
versions given by a witness immediately after the 
occurrence and the narrative at the trial with respect 
to th^e nature and character ol the offence, it would 

not be right for the Supreme Court to affirm such a 

decision when it occasions a failure of fustice AfR 

1950 S C 169. Rel. on. J»scice. AIR 

Thus where in the .statements made by the witnes- 
ses in the trial, the whole version as to the nature 
and character of the act of the accused has been 
completely changed and an act which on the facts 
stated in the first information report and on the 

the statements made to the police may well be re 
girded either accidental or rash and neebaent hal 
been deliberately made to look like an act o f deli- 
berate murder .Such difference goes to iherootof 

t . I . , . , ^ . . . ^ on the basis 

of the evidence in the trial, that accused is guiltv 

ot the offence of murder under S 302, I. P. Corle 

it is in error and the Supreme Court tan set aside 

the decision ol the fligh Court under Art 133 (U 

Saihu Singl, y. Stafe of Pepsu, ILR (1954) Patinlo 

Cr L J 727 : . Alii J954 8 C 2^^ 27 h1 


(Pt A) (Prs 11, 12) 


• — Art. 136— Circumstances under uhiVK c..-. 
reme Court will not interfere. 

If there has been mere mistakes on (he part of the 
Court below of a technical character which has 
not occasioned any failure of justice or il the anes 
tion was purely one of the Supreme Court takina a 
different view of the evidence given in the case 

^he provisions of 
Alt 136. Such questions are as a general rule 
reated as being fo. the final decision of the Courts 
below. Ilabeeb Mohammad V. S'ate of IIvdfraKori 
1954 Mad W N 2 i3 : 1953 S C J 678 : 1954 -pri 
J 338 : 1954 SC A 514, 1954 SCR 47 L air 
1954 SC:51 (61) ( pt F) (Pr 15). * 

• Art. 136— Substantial question of law. 

Where the decision of the matter in appeal by 
5pecial leave before the Supreme Court depend^ 
onthe corjstruction of the leave rules of (he Car 
iiatic Mills which were in accordance with and 
similar in terms to provisions ol Ch. iV-A, Factori^ 

Held, that the appeal involved a substantial ques. 

tion ol law. Ruckingham and Carnatic Co Lm T 
Workers of the Buckingham and Carnatic Co rV^‘ 
19.53 SC J 15:4 FjR 399: (1953) I Ub j i 
181 . 19.53 S C A 363 . (1953) 1 M L J 


S C R 219 J 1953 All L J 141 , I 953 
AIR 1953 S C 47 (49) (Pt B) (Pr 7). 


BLJR 


1953 

120 t 


Art. 130— Special leave. 

(Per Dis J.)-An in'ending appellant who his not 
applied for or obtained the leave of the Hiah ^ 
and who does not say a word by way of evnhn,M 
as to why he did nat apply to the fliah 
as to why there has becrereat delay fn ann 1“^* 

from the .Supreme ^urt for the more asking Lwin® 
kumar Chose ,v, Arbinda Bose, 195g SC J 508 ^ 
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1953 S C R 1 I 1952 SCR 683 i AIR 1952 S C 
369t386)(PtK)(Pr70). 

• Art. 136— Leave to appeal against decision of 

Industrial Tribunil — Jurisdiction of Supreme Court 
to entertain application for. 

The wording of Art. 130 of the Constitution is 
wide enough to give jurisdiction to the Court to em 
tertain an application for leave to appeal against the 
decision of an Industrial Tribunal although it is ob- 
vious that having regard to the nature of the lunc- 
tions of the Tribunal the SC will be very reluctant 
to entertain such an application. Bharat Bank v. Em- 
ployees of Bharat Bank, (1950-51) 2 F J R 1 : 1950 

SCR 459 ! 86 C L J 230 i AIR 1950 S C 188 (189 
190, 211) (Pt B) (Prs 3, 5, 68). ^ ’ 

• —Arc 136-Special leave to appeal-Decisions 
of Privy Council— Binding effect— Precedents. 

Though the Supreme Court is not aound to follow 
the dcMsions of the Privy Council too rigidly yet 
some of those principles are uselulas furnishinff in 
marjy cases a sound. basis forinvokiog the discretion 
Court in granting special leave. Pritam Sinch 
V. The State, 1950 Mad W N (Cri) 236 i 1950 Rai 
L W 378 : 86 Cal L j 120 i 53 Pun L R 1 : 1950 Mad 
W N Cr 236 , 1950 SCR 453 : 63 Mad L W 875 , 
51 Cn L 1 1270 j 1950 Mad W N 605 ; AIR 1950 SC 
169 (171, 172) (Pt D) (Pr9). 


-Art. 136 -Criminal appeal-Special leave to 

appeal — When grantedt 

Generally speaking Supreme Court will not erant 
special leave to appeal in criminal cases, unless it is 
shown that exceptional and special circumstances 
exist, that substantial and grave injustice has been 
done and that the case in question presents features of 
sufficient gravity to warrant a review of the decision ap- 
pealed The Supreme Court will not constitute 

itself 'Dfo third Ckmrt of fact. Pritam Sinch v The 
State, 19^0 Mad W N (Cri) 236 : 1950 Rai L W 

SBCalLJ 120, 63 Mad L W 875 , 53 Puo L R 1 

1950 S C R 453 I 51 Cri L J 1270 : 1950 Mad W N 

•—Art. 136 - Special leave to appeal - Scope of 
the discretionary power — Principles govemings its 

A elimination of Art. 130 along with 

Art. 135, It seems clear that the wide discretionary 
Dowets with which (he Supreme Court is invest^ 
under it is to be exerched sparingly and in excep- 
tional casK only and as far as possible a more or lew 
uniform standard should be adopted in grantine 
special leave in the wide range of matters which can 
oome up before it under this Article. The Supreme 
Court can under this Article grant special leLe in 
civil casM, in criminal cases, in income.tax cases, in 
cajes which come up before different kinds of tribu 
nals and in a variety of other oases. The Supreme 
^urt should grant special leave to appeal only in 
those cases where special circumstances are shown to 
exist. Generally speaking the Supreme Court will not 
grant sp^ial leave unless it is shown that exceptional 
and spiral clicumstences exist, that substantial and 

grave injustice has been done and that the case in 
question presents features of sufficient gravity to war 
rant a review of the decision appealed aaainst fn 
this particular case it was held that the conditions 
for granticg special leave did not exist. Pritam Sinch 
V State, 86 C L J 120 i 1950 Mad W N 605 , 1950 
Mad W N (Cri) 236 , 63 L W 875 , 5l Cr L J 1270^ 

4 A I Cr D 610 : 1950 B L W 378 i 1950 SCR 453i 
53 P L R 1 : AIR 1950 S C 169 (171) (Pt C) (^ 9).^ ^ 

-—Art. 136 — Special leave to appeal ia criminal 
laatters — Pewers of Soyroac Court. 


‘o appeal in orimhial nub. 

but bt A^rt^K governed by Art.^^ 
out Dy Art. lo6. the powers under which are mnok. 

iTany c^l^ discreHon. grant special leav.- 

Similarly the jurisdiction of the Supreme Court tu 
matters coming up before it is not limifed by 

eluded from going into quest ions of fact if it consiSL* 

km T9 T/aii1®9Udb).^'‘- ^ ^ » 

2 (b). Revocation of special leave. 

“ Special leave obtained ex parte - 

2 , SupremrConrt 

iq=!n n revoked. See Supreme Court Buies 

19o0, O. IS, R. 2. AIR 1985 S C 1142. 

130— Leave under Art. 130, can be rovnV 

Party not applying for leav. 
undir Art ®130®‘p?o applying® for leave 

wUh'law^-i^SwcffilT accordance 

^en thm.ah « I T® not revoked, 

was aDD^feVfo,^®R''fi, Letters Patent 

AIR iX'l s - '' Romaswami Iyer, 

AIK 1905 S w 195 il97, 198) (Prs 7 to 9). 

f* J ^36*— Grant of special leave after notice 

nf giving him hearing - Rtvo^lira 

exceptional circumstance* — 
Supreme Court Rules, O. 19, R. 4, 

130 of 

^ granted by the Supreme 

a hearincr respondent and giving him 

Lndenr®;,^ ® Supreme Court will not permit the res- 

ness of th» argument regarding the correct- 

Dos«ihlv®? ®rder of the Court granting leave except 
croiind^n'^ extraordinary cases where the 

fran^ rxf happens to arise subsequent to the 

ascer\rineH?/^k‘® leave or where it could not be 

the respondent at that datenotwith- 
exercise of due care. The very object of 
leauB respondent before the grant of 

tunTrl L K ®“'"i‘® ‘'’® '^“®r afforded an oppor- 

of?hV®'i®® leave should be refused and the purpose 

wfiJe rJ“ frustrated if the respondent 

were permitted to urge at a later stage-at the stage 

^^j® ePPea* and long after theap- 
incurred all the cosfs-that the leave 
granted aft^er notice to him should be revoked on a 
ground which was availaole to him when the' ap- 

social leave was heard. Thungabhadra 

Andhra Pradesh, 

(Pr 6)?^^ * A I R 1964 S C 1372 (1375, 1376) (Pt A) 

. . Art. 136 Special leave obtained by withhold- 
•ng^lrue information from Supreme Court — Leave 
revoked — Duly of applicant towards Supreme Court 
not discharged by summarising judgmeLt of Court 
betow when findings of Court below were also 
recorded on his murepresentation. 

There is a lestricted right of appeal to the Supremo 
Court conferred by the Constitution upon litigants in 
civil ca.ses. Exercise of the jurisdiclion of the Court 
Under .\rt. 136 of the Constitution is discretionary; it 
Is exercised sparinjgly and in exceptional cases, when 
a substantial question of law falls to be determined or 
where it appears that interference by the Supreme 
C.^urt is necessary to remedy serious injustice. A party 
who approaches the Supreme Court invoking the 
exercise of this overriding discretion of the Ck)iirt 
murt come with clean hands. If there appeal s on his 
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prtany attempt to over-reach or mislead the Court 
by false or unhue statements or by withholding true 

inforination which would have a bearing on the quea- 

j discretion, the Court would be 

ywtitied in refusing to eiercise the discretion or if the 
discretion has been exercised, in revoking the leave 
to aptwal granted even at the time of hearing of the 
appeal. It is not correct to say that the duty of an 
applicant for special leave to the Supreme Court is 
discharged when he merely summarises the iudement 
ot fbe Courts below and claims relief on the footing 
that the Bndings are correct, when to his knowledge 
the fandings cannot be sustained and the findings have 
been so recorded because the Courts below have been 
inisled on account of representations for the making 
of which he was either directly or indirectly respon- 
sible. It the defendant has by misleading the Supreme 
Court obtained an order granting special leave and 
has under the protection of that order remained in 
possession of the property in dispu'.e for a period of 
three years, it w’ould be putting a premium upon the 
unfair conduct of the defendant to permit him to 
arpe the appeal on the footing other than that on 
which the caje was argued in the High Court, and to 
argue which presumaDly no special leave would have 
been granted, (Special leave granted was revoked.) 
AIR 1963 S C 1558 and C. A. No 155 of 1963, dated 
5 4-1963 (S C), Rel. on. Ra/abhai Abdul fiehman 
MuQshi V. Vasu lev Dhanlibhai, (1964) 3 S C R 480 i 
66 Bom L R 210 : 1964 Mah L J 4S4 i 1964 M P L J 
560 : (1964) 2 Mad L J (SC) 42 : (1964) 2 Andh W R 
(SC) 42 I (1964) 2 S C J 190 : A 1 R 1964 S C 345 
(347. 348) iPrs 9. 10, 11). 

• Art 136— Revocation of special leave— Special 

leave to appeal granted - At subseejuent hearing res- 
pondent playing for revocation of special leave — 
Serious mis-statements found in application for special 
leave. Necessity of giving accurate statements in such 
application — Application revoked. Hari Narain v 
Badri Das. (1963) 1 S C W R 569 i ,1964) 1 S C J 51 i 
(1964) 1 Mad L J (S C) 25 : (1964) 1 Andh W h (SC) 
25 I (1964) 2 SCR 203 i 1963 S C D 611 : A I R 
1963 S C 1558 (1559, 1560) (Prs 7, 9). 

• Art. 138— Granting of special leave ex parte 

after condoning delay— Revocation of — Recommen- 
dation for amendment of the Rules of the Supreme 
Court. 

Except in very rare cases, if not invariably, it should 
be proper that the Supreme Ck)urt should adopt as a 
settled rule that the delay in making an application 
for special leave should not be condoned ex parte but 
that before granting leave in such cases notice should 
be served on the respondent and the latter afforded 
an opportunity to resist the grant of the leave. Such a 
course, besides being just, would be preferable to 
having to decide applications for revoking leave at 
the time of hearing appeal on the ground that the 
delay in making the same was improperly condoned, 
years after the grant of the lea^e when the Court 
naturally feels embarrassed by the injustice that 
would be caused to the appellant if leave were then 
revoked when he would be deprived of the opportu- 
nity of pursuing other remedies if leave had been 
refused earlier. The rules of the C^urt should be 
amended suitably to achieve this purpose. 

Where the leave was granted ex parte after condon- 
ing delay of four years, the Supreme Court refused to 
revoke the leave, in the peculiar circumstances of the 
case inasmuch as there was no by- passing the High 
Court and there was no suppression of any fact and 
the grant of special leave merely served to shorten 
the proceedings. Civil Misc. Petn. No 71/0 of 1954, 

D/ 5-1-1955 (Punjab at Delhi), Reversed. Ram Lai 
Kapur and Sons (P.) Ltd. v. Ram Nath, (1963) 2 S C R 
242 : (1963) 2 S C J 125 i AIR 1963 S C 1060 (1061, 
1062) (Ft A) (Prj8.9). 
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2(c). Reje^ion of application for 
special leave— Effect. 

R ; 136-Supreme Court Rules, O. 4. L. 30- 

Rejection of application for special leave — Supreme 
Court not concerned wiih proceedings in the High 
Court— In the matter of D, an Advocate, 1956 Cri L I 

S p'a ".^07 ^ 1 '*“’1 L J (Scf 85719^59 

fiQ Moa”? 2 S C R 1006 : 

(Pt‘S ‘ ^ ^ ^ C <104, 105) 

-—Arts. 136 and 137— Petition by convicted person 

appeal dismissed by Supreme 

/urisdiction to 

entertain review application, -see Criminal P C. (1898), 

(1) Cri L J 390 ! AIR 1962 All 193 

— Arts. 136, 226-Awaid of Industrial Tribunal- 
hj^cial Ipve to appeal against award, under Art 130 
refused by Supreme Court - Jurisdiction of High 
Court to entertain apolication under Art. 220 to ouash 
award not affected. See Ibid, Art. 220. AIR 1959 Ker 

Art. 136 — Supreme Cdurt refusing leave to 

appeal against award of Industrial Tribunal-HieJ, 
Court if can exercise powers under Art. 228. ^ 

The ri^t to apply for leave to appeal to the 

“"der Art. 136 if it could be called a 

V ' a to appeal. 

That the Supreme Court declined to exercise its dis- 
cretion m favour of the petitioner by granting the 
leave asked for under Art. 136 cannot aff et the 
jurisdiction vested in the High Court under Art 226 

However, the fact that the Supreme Court declined 
to exercise its discretion in favour of the petitioner 
and refused to grant leave under Art. 136, against the 
award of the Industrial Tribunal without giving anv 
reasons IS a factor that ought to be taken into aefount 
when the High Conn is called upon to exercise »s 

r.oe'l! w" !i“. . interference. 71 Mad L W 371r 

(1958) Mad L j (Cr) ,584i (1958) 2 ,Mad L j 74: (1958) 

2 Lab L J 315: I L K (19,58) Mad G?2! -AIR 1958 Marf 
398 (403) (Pt A) (Prs 18, 19, 21). ® 

2(d). Rule of exhau.stion of 
statutory remedies. 

• '-^rt. 136 — Applicability and scope — Limita. 

tions imposed by Supreme Court on exeicise of i?s 
own powers - (9rder passed under Central Sales Tax 

I Supreme Court against order— Appel- 
lant failing to exhaust remedie* available under Act— 

Md M R® 1958 3 "r 6fl7 ^1111961 SC 1106 

ana aim lysb o C 667, Dieting. Ram Saran Das an6 

Dificer, Calcutta 1962 S P n 
192 1 1962 Supp (1) S C R 276 : (J962) 2 S P I 9in 

IK’, 'if r C s , AIR 1962 s C islo (lIzS.'S 


V. Ratilal Vadilal, (1961) 12 S T C 18 (1961 ) I 3 

367 , (1963) 1 S C J 794 1 (1963) 2 Mad L ) S D 1” 

1963) 2 Andh W R (S C) 1 1 AtH ion 1 
(1106) (Pt A) (Pr 3). ^ ^ 1961 S C 1106 

A c~7*r ^?®~^'i"P®~Special leave against decision 

of Single Judge, when appellant did not avail hTr^i If 

of his right to make Loiters Patent Von-al r, ^ 

granted -Obiter. Raruha Singh v '7) a' I Sin^)^ Joon 
Jab L J 870 1 AIR 1961 S C 1097 (io99)'(P;",?.|’(p79? 

g“an,eJ-De^i^iol®orrn~comTt‘“x' T^run:! 

Rising out of the tribunfp.^d°e^Lior-rt 
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right of appeal at all from the decision nor any other 
remedy against it-Application of assessee for refe- 
rence made one day late under circumstances beyond 
his control— Application dismissed and appeal again^-t 

such disinissal also dismissed- Assessee then moving 
Supreme Court for special leave- Leave held could 

not be refused on the ground that the assessee had 

been unsuccessful in availing himself of the other 
remedy provided in the Income-tax Act. Baldeo 
Singh V. Commr. of Income-tax Delhi, (1960) 40 
ITR 605 1 (1961) 1 S C J 512 : (1961) 1 S C • 

AIR 1961 S C 736 (738. 799) (Pt A) (Pr 5). 

• Special leave - Grant of, when 

appeal lies to another Court. 

It cannot be contended that the Supreme Court has 
no junsdi^iou to enteitaiu an appeal against the 
order ot a Court when an appeal lies from that order 
w another Court. The provisions of Art. 136 of the 
Constitution are not circumscribed by any such limU 

tation. But when an appeallay to another Court the 

Sive special leave and 
hereby short circuit the lepl procedure prescribed. 

S ^ J : a960) U c A 343^m 

An L T 20 : AIR 1959 S C 1362 (1363. 1364 1372) 
<Pt A) (Prs 2, 20). ' 

3. Certificate of fitness and special leave— 

Distinction. 

• “"Art* 136 (1)— Scope — Comparison with Arti- 
cles 133 (1) ana 134 (1). “ 

Article 130 (1) confers very wide powers on the 
Supreme Couit and as such, its provisions have to be 
0^0 construed. It is significant that whereas 

Arts. 133 (1) and 134 (1) provide for appeals to that 

‘^urt against judgments, decree or iinai orders passed 
by the High Courts no such limitation is prescriberl 
by Art. 136 (Ih All Courts and all Tribunals in the 

are subject to 

A^t ‘‘'s Supreme Court under 

Art. 1^0 (1). It IS also dear that whereas the appsl late 
(urisdiation of the Suprerre Court under Arts 133 ni 
and 134 (l)can be invoked only against final o^Lts' 
no such limitation is irnposed by Art. 130 (I). In other 
words, the appellate jurisdiction of the Supreme 
Court under this latter provision can be exercised 
even against any interlocutory order or decision. All 

hph!rp for adjudication 

before Courts or Tribunals are covered by Art. 130(1) 

Vi,® c^orciiiDg its powers under the 

Article the Supreme Couit in its discretion can refuse 
to entertain applications for special leave where it 
appears to the Court that interference with the orders 
sought to bo appealed against may not be tecessarv in 
Uie interest of justice, but the limitations thus intro- 
duced, in practice, are the limitations imposed by the 

hvTrf^ % ^’?cretion. They are not prescribed 

by Art 130 (1). Engineering MazJoor Sabha v. Hind 
Cycle, Ltd. (1963) J S C W R 367 : (1964) 1 S C | 
140 I (1963) Supp 1 S '.C :R 625 : 1963 (6) Fac L R 
I <1963) 2 b C A 101 1 (1962) 2 L Lab L J 760 i 

J Art. 136-PriDciples regarding grant of special 

leave and certificate of fitness — Similarity See Ibid 
Art. 134 (1) (c). AIR 1960 All 458. 

[Overruled on another point in AIR 1901 All 030 

(FB)J. 

Arts. 136. 134 (1) (c) — Scope — Certificate of 

htness lor appeal and special leave— Distinction. See 
Ibid, Art. 134 (1) (c). 1957 All L J 228. 

AKs. 130, 134 (1) (c) — Grant of certificate by 
High Court— Considerations involved not same as 
those under Art. 130. See Ibid, Art. 134 (1) (c). AIR 

1963 Mad 66. 


.h. gp SSifit S £ - ra 'gf 

and the granting of special leave by SuDreme M 

4. Effect of grant of special leave. 

m 136~Wilhdrawal of concession on a noint 

f "ottas* and 'chabutrL^all 

within term ‘buildings* not purely one of Jaw — State 
not entitled to withdraw concession on such ques- 
tion made before High Court - What was urgeT to 
special leave petition was pressed in support of aoDli. 

cation for grant of certificate. State^of Bombay v 

753'^rag63^®l S r L J 369 : 1962 M PL f 

(Pt B) (Pr 8). ^ ^ ® S C 991 (993) 

? Art. 136 — Appeal by epecial leave— Powers of 

Supreme Court— Respondent, if can be allowed to 

support judgment in his favour even on ground! 
0.”l8 him-Supreme Court Rules (1950), 

As soon as special leave is granted there is an 
ei Jn furled exercises it5 

RniL^i true that the Supreme Court 

R 99 nf provision analogous to 0.41, 

IL 22 of the Code of Civil Procedure which permits 

a party to support the judgment appealed against 

^ been found against him in 

tnat ju(jgme^. The provision nearest to it is the one 
contained in O. 18, R, 3 of the Rules of the Supreme 

to -file statements of 
‘ h^re is no reason to limit the provisions of 

this rule only to those contentions which deal with 

the points found in favour of that pirty in the fudg- 
appealed from. Apart from that, while dealing 
with the appeal before it the Supreme Court has the 
power to decide all the points arising from the judg- 
ment appealed against and even in the absence of an 
express provision like O. 41. R. 22 of the Code of 
-ivil 1 rocedure it can aevise the appropriate proce- 
dure to be adopted at theheiring. There could be 
r.0 better way of supplying the deficiency than by 
drawing upon the provi5ions of a general law like the 
Lode of Civil Procedure and adopting such of those 
provisioris as are suitable. Normally a party in whose 
lavour the judgment appealed from has been given 
will not be granted special leave to appeal from it. 
LonsideraRons of justice, therefore, require that the 
oupreme Court should in appropriate cases permit a 
party placed in such a position to support the judg- 
meet in bis favour even upon grounds which were 

judgment. AIR 1954 S C 513 and 
AIR lw59 S C 93, Overruled. RamanShai Ashabai 
Patel v. Dabhi Ajifkumar Fulsinji, (1965) 6 Gui L Ji 
423 : AIR 1965 S C 669 (676) (Pt B) (Pr 18). 

ArL 136 — Appeal by special leave from order 

W f ' ^ ^ ^ 1 \ ^ ^ ^ m _ _ 


or High Court in revision under S. 17, Mysore House 
Rent and Accommodation Control Act— Matter which 
cannot be raised before High Court in revision cannot 
be canvassed before Supreme Court. Misrilal Paras- 
mal V. Sadasiviah, (1961 2 SC WR 103: (1965) 

}x> ^ ^®® ' ^®®® ® 555) (Pt B) 

(Pr 2)« 

Art. 136 — Scope— Powers of Supreme Court- 
Proper certificate granted — Scope of appeal not res- 
tricted to certificate. See Ibid, Art. 133. AIR 1964 S C 
130. 

® Art, 136— Estoppel — Accepting benefit under 
decree appealed from — Pre-emption decree — Appeal 
by vendee under Art. 136 — Appellant withdrawing 
the deposit of pre-emption price after grant of special 
leave — Appellant not precluded from continuing 
appeal. See Evidence Act (1872), S. 115. (1961) 3 


CONSTITUTION OF IN 

I C LUt: ' ^ L J (S C) 165 I A I R 1961 

®" Art. 136 Question of law — Question as to 

nature of offence on proved facts— Power of Supreme 
Court. 

In a case where the question for decision is the 
^ture of the offence deducible from proved facts, 
the matter is one of pure liw and even if there has 

^n no elucidation of the point with clarity in the 
^urts below, the Supreme Court is not precluded 
trom giving a decision as to the exact nature of the 
ottence proved on a scrutiny of the findings. Dhar- 
man v. State of Punjab, 19,57 Cri L J 420 : 1957 SCR 
1 * A I R 1957 S C 324 (326) (Pt C) (Pr 9). 

® Art. 136 — Admission of appeal by special 
leave — Procedure to be followed. 

The assumption that orce an appeal has been 
admitted by special leave the entire case is at large 
and the appellint is free to contest all the findings of 
fact and rai«e every point which could be raised in 
the High Court or the trial Court is entirely un- 
warranted. Only those points can be urged at the 
final hearing of the appeal before the Supreme Court 
which are nt to be urged at the prdiminary stage 
when leave to appeal is asked for, because it w'ould 
be illogical to adopt different standards at two 
different stages of the same case. The exercise of this 
extraordinary furisdiction is not justifiable in criminal 
cases unless exceptional or special circumstances are 
shown to exist or that substantial and grave injustice 
has been done. AIR 1950 S C 169, Reiterated. State 
Government M. P. v Raxkrishna Canpatrao, 1954 
Cri L J 244 : A I R 1954 S C 20 (22) (Pt B) (Pr 5). 

• Art. 136 — Supreme Court — Grant of spec'al 

leave— Effect— Full case if open at the fita! hearing. 

Only those points can be urged at the final hearing 
of an appejl for which special leave was granted 
which are fit to be urged at the preliminary stage 
when leave to appeal is applied for and it would be 
illogical to adopt different standards at two different 
stages of the same case. Pritam Singh v. The State. 
86 Cal L J 120 : 63 L W 875 : 51 Cri L J 1270 : 4 
A I Cr D 610 : 1950 R L VV 378 t 53 P L R 1 : (1950) 

S C R 453 : A I R 1950 S C 1C9 (171. 172) (Pt D) 
(Pr 9). 

Art. 136— Leave to appeal — Grant of — Effect, 

See Ibid, Art. 132. A I R 1957 All 505 (DB). 

5* Duty of High Court in disposing 

of appeal. 

• Art. 136-CriminaI P. C. (1898), S. 421— Sum- 

mary dismissal — Special leave. 

It is not right for the High Court to dismiss an 
appeal preferred by the accused to that Court sum- 
marily where it raises some arguable points which 
require consideration. In cases which prima facie 
raise no arguable issue that course is, of course, justi- 
fied but the Supreme Court would appreciate it if in 
arguable cases the summary rejection order gives 
some indication of the views or the High Court on 
the points. Without the opinion of the High Cxiurt on 
such point.s in special leave petitions urder .\rt. 136 
of the Constitution, Supreme Court sometimes feels 
embarrassed if it has to deal with those matters with- 
out the benefit of that opinion. Mushtak Hussein v. 
State of Bombay, 1953 Cri L J 1116 : 1953 S C J 355: 
1953 S C B 825 : 56 Bom L R I : 1954 S C A 2b9 i 
A I R 1953 S C 282 (286) (Pt C) (Pr 9). 

0. ‘‘Judgment order.” 

• Arts. 133, 220— Trial Court refusing to isnie a 

rule nisi on application under Art. 220 — Appellate 


lUlC liJai Uti — 

Court reversing the order — Appeal to Supreme Court 


HA (1950). Art. 136. Note 4 485 

Art. 130 — Contention that appellate Court 
should not have interfered with discretion exercised 
by trial Court — Held, that orders of both Courts are 
interlocutory — Though powers under Art. 1:0 are 
very wide, Supreme Couit does not interfere with 
such orders — Secondly, order of appellate Court 
merely being lhat rule nisi should issue, there was no 
reason to interfere with it. Himansu Kumar Bose v. 

IV'Ji 1 sc A 347: AIR 

1964 S C 1636 (1640) (Pt B) (Pr 1-^). 

.* "Art. 136 — ‘Determination* and ‘order'— Mean- 
ing of ^ Aulhorityot Supreme Court under Article 
being ludicial determination' or ‘order* sought t> be 
appealed against must also have character of judicial 
adiudicatiou — judicial and administrative acts— Dis- 
tinction. 

The expression “determination" in the context in 
W'hich it occurs in Art. 130 signifies an effective 
expression of opinion which ends a controversy or a 
dispute by some authority to whom It is submitted 
under a valid law for disposal. The expression ‘order’ 
must have also a similar meaning, except that it 
need not operate to end the dispute. Determination 
or order must be judicial or quasijudicial; purely 
adnumstrative or executive direction is net contem- 
plated to be made the subject-malter of appeal to the 
oupreme Court. The ctaracter of the powder con- 
jenea upon the Supreme (Dourt original or appellate, 
by its constitution being judicial, the determination 
or f rder sought to be appealed from must have the 
character of a judicial adjudication, 

A judicial decision must be the act of a boc’y or 
authority invested by law with authority to determine 
questions or disputes affecting the rights of citizens 
and under a duty to act judicially. What distinguishes 
an act judicial from administrative is therefore the 
duty imposed upon the authority to act judicially. 

AlRlfe50SC222, Rel. on. 

To make a decision or an act judicial, the following 
criteria must be satisfied : 

(1) it is in substanc e a determination upon investi- 
gation of a i^uestion by the application of objective 
standards to facts found in the light of pre-existing 
legal rules ; (2) it declares rights cr imposes upon 
parties obligations affecting their civil rights ; and 
(3) that the investigation is subject to certain proce- 
dural attributes contemplating an opportunity of 
presenting its ca.^o to a partv, ascertainment of facts 
by means of evidence it a dispute be on question of 
fact, and if the dtjpute be on question of law on the 
presentation of legal argument, and a decision re- 
sulting in the disposal of the matter on findings based 
upon those questions of law and fact. Jaswant Sugar 
Mills, Ltd., Meerut v. Lakshmi Chand, (1963) Supp 
1 S C R 242 : (1965) 10 Fac L R 179 :()963) 1 Lab 
L J 524 r (1963) 2 S C A 192 :( 1963-64) 24 F J R 53i 
AIR 1963 SC 677 (680,681,682) (Bt A) (Prs 10, 

lli lo)« 

® Art. 136 — Interlocutory orders — Practice of 

Supreme Court is generally not to interfere with such 
orders — Order of remand by High Court directing 
fresh trial Supreme Court refused to depart from 
the practic^e. Madanraj v. Jalamchand Locha, i960 
Cri L J 1151 : A I H 1960 S C 744 (745) (Pt B) (Pr 6). 

7. ‘‘In any cause or matter.” 

• Art. 136- Decision gi>en by Indusfaia! Tribu- 

nal — Appeal to Supreme Court — Competency ol 
— Industrial Disputes Act (1947), S. 15, 

Per Kaiiia C- J- TazI Ali and Mahajan JJ.; Nfu- 
kheriea and Patanjal, Sastri JJ., Contra. - Certain 
words used in Art. 136 seem to have a special sivni- 
ficance; these words are ‘determination', came or 
matter tribunal.- These words greatly widen the 
scope of Art. 130. They show that an appeal will lie 
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from a determination or order of ‘any tribunal' in any 
cause or matter. Thus the wording of Art. 136 “s 

t^ give iurisdicHon to the Supreme Court 

to entertain an application for leave to appeal. 

triarn**^’ proviso to S. 15 (2), Indus- 

casP n t Act, relates to a very special type of 

where the Government is a party to the 
pu 6) and as at present advised I do not wish to 

fuf/r * opinion as to whether an appeal lies to 
tnis Umrl or not in .such a case but, in my judgment, 

*0 declare the award 
to be binding an appeal .shall lie.” Bharat Bank Ltd. 

^iiarat Bank, (1950-51) 2 FJR 1: 

ffsq“iQfi^ S C R 459 I Aid 1950 S C 18S 

(189, 190, 191, 211) (Ft B) (Prs 3, 5, 12, 68). 

——Art. 136 — The words ‘‘in any cause or matter" 
confer.the widest possible jurisdiction on the Supreme 
^urt in the matter of the grant of special leave. The 

in “f Srant special ,eave in civil cases, 

in criminal cases, in incora--tax cases, in cases which 

varTe^tv kinds of tribunals and in a 

of other cases. Pritam Singh v. The State, 

(Cr?2^ P L R 1 , 1950 Mad W N 

172)^Ptcf(P^r9)^*'^'’^'^‘® SC 109 (171, 

8. ‘'Any Court or tribunal.’* 

227-Tribuaal - Meaning of 

th Jsami 227 has also 

nvLn®” "’eaning as in Art. 136 - State Government 

(0) of jurisdiction under R. 6 (5) and 

tiins^o^ Oificers Recruitment and Condl- 

C°m^nt CoTfd ® - 1 ,^ ® tfii’onal. Associated 

Uo., Ltd. v. pharma, (1965) 1 1 Far r r 77 * 

1 Lb S 'I33 i AIR 1&5 (111^ ^ILOO^ 

25. 33 ! 34?38?4lT45,1L^®°®' 


(1)— Comparison with Arts, 226 and 227— Industrial 
Disputes Act (1947). S. lO-A-Decision of arffator 
acting under— Appeal under Art. 136 (1)— Not com. 

decis“ion'~i\'^'‘^“‘"'’/® “ Tribunal, although his 

decision IS qnasi.judicial — Positions of Industrial 

Act coiarel^"''“‘® ““^er Arbitration 

Art. 130 (1) two conditions must be 
(U the act complained against must have the 

Hnt K ’■. 1 ° t ® « quasi judicial act as dis- 

A“PJn^/oi .1® or administrative 

- and (2) the authority whose act is complained 

against must be a Court ora Tribnnal. Unless both 
invoked ^ satisfied, Art. 136 (1) cannot be 

The decision of the arbitrabrs to whom industrial 
disputes are voluntarily referred under S. 10-A, 

Industrial Disputes Act. 1947 , are no doubt, quasl- 

L ^f^^sions and amount to a determination or 

i/ rf ^ Art. 130(1). But an arbitrator acting 

Ikr? ® 'Tribunal' under Art. 130 even 

ir, some of *the trappings of a Court* are present 
in his case. As one of the essential conditiois for 
nvoking Art. 136 (1) is not satisfied special leave to 

from the decision of an 
arbitrator acting under S. 10-A, Industrial Disputes 
Act, cannot be granted. 

whether an act is a judicial or a quasi- 
fa ^ purely executii'C act depends on the 

rules and the nature, scope 
«rK' k *k^^ of the particular powers in exercise of 
hich the act may be done and would, therefore, 

\vk^°^ circumstances of each case. 

Vhere an authority is required to act /udicially either 
y an express provisions of the statute tunder which 
fk? or by necessary implication of the said statute, 
tne decisions of such a o authority generally amount 

to quasi.judiclal decisions. 


(1)- Court’ or ‘Tribunal’ - Custoi 

f'CourF S®“ Customs Act is n 

Ld ‘cLntr.l rn Revent 

reL^nM ““®®' .e>^ercisins appellate a, 

revis onal powers respectively, under S. 190 ai 

of Art. 136 ar'"®"’ 

thLa^h“iLTA- 9®''.®" *5 not a ‘Court' or a ‘Tribum 

tL SpV r "iP®® matters under S. 167 

the bea Customs Act, he has to act in a iudioi 

aTthi ®f f*'® Sea Customs A 

and the Central Government exercising revision 

power under S. 191 thereof are ‘Tribunals' wRhin M 

meaning of Art. 136 of the Constitution These auth 

rities are constituted by the LegislatCe and they a 

'^®j’ ^^® 'disputes brought befo 

i-hp J' Persons. The scheme of the Ac 

app^ff/and the® P^°®^®f '®2l '’^0®ght before tl 
the H.irn i "7'Sioail aulhoriti.?s. the extent . 
tne cUim involve!, the nature of the Denald 

imposed and the kind of tnauiry which the A 

the reyisioaal authorities acting under the reWa 

“»e Act constitute Tribunals undi 

^estei^wi^h^h^®■ 9““®V‘"“®®' because they are ii 
vestei with the judicul power of the State, and a 

tion'e-^ to act judiciaWy. Indo China Steam Navig 
•’ Singh, Additional Callector < 

®®^‘®‘ (1965)1 S C 4 402 : (1964) 

L? 234^L‘rR^?aL'^t 435 I 1984 (2) ' 

rp/BnLsVoLs').^ 

• -Art. 136 (D— Conditions for invoking Art. 1 

fjia quasi, iudicial and exec 

tive decisions Tribunal’ contemplated by Art. li 


Article 130 (1) refers to a Tribunal in contradistinc- 
uon to a Court. Tribunal as distinguished from the 
ourt, exercises judicial powers ana decides matters 
rought before it judicially or quasi. judicially, but it 
does n It constilute a Court in the technical sense. A 
domestic tribunal appointed in departmental pro- 
ceedings, for instance, or instituted oy an industrial 

under Art, 130 

(i). rurely administrative tribunals are also outside 
the scope of the said Article. The tribunals which 
are contemplated by Art. 136(1) are clothed with 
some of the powers of the Courts. They may not be 
bound by the strict and technical rules of evidence, 
jj °®'^®rtheless, they must decide on evidence 
adduced before them. The orocedural rules which 
regulate the proceedings before the tribunals and 
the powers conferred on them in dealing with matters 
brought before them, are sometimes described as the 
trappings of a Court and in determining the question 
fo whether a particular body or authority is a 
tribunal or not, sometimes a rough and ready test is 
applied by enquiring whether the said body or autho- 
rity is clothed with the trappings of a Court. 

Aput from the importance of the trappings of a 
Court, the basic and essential condition wnich makes 
an authority or a body a tribunal under Art. 130, is 
that it should be constituted by the State and should 
be invested with the State's inherent judicial power; 
AIR 1950 S C 188. Rel. on. 

The arbitrator under S. 10-\ of the Industrial Dis- 
putes .A.ct is clothed with certain p"»wers, hN proce- 
dure is rezul.a*-ed by certain rules and the awarH pro- 
nounced by him is given by statutory provisions a 
cerain valuiity and a O'nding character for a speci6ed 
period. Hiving regard to these provisions, it may 
perhaps be possible to describe such an arbitrator, as, 
in a loose sense, a statutory arbitrator. 
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But the fact that the arbitrator under S. 10- A is not 
'^zactiy in the same position as a private arbitrator, 
-does not moan that he is a tribunal under Art. 1S0 
Even if some of the trappings of a Court are present 
case, he iacks the basic, the essential and the 
fttndamantal requisite in that behalf because he is not 
invested with the Stale’s inherent judicial power. He 
is appointed by the parties and the power to decide 
toe dispute between the parties who appoint him is 
deHved by him from the aereement of the parties 
and from no other source. Tne fact that his appoint- 
ment once made by- the parties is recognised bv 
S, 10-A and after this appointment he is clothed with 
certain powers and has thus, no doubt, some of the 
trappings of a Court, does not mean that the power 
of adjudication which he is exercising is derived from 
the State and so, the main test in determining the 
question about the character of an adjudicatiog body 
is not satisfied. Hence, from the decision of an arbi» 
trator un ier S. 10-A, special leave to appall to 
Supreme Court under Art. 136 (L) cannot be granted. 

From the mere fact that a writ under Art. 226 may 
lie against the award pronomced bv an arbitrator 
acting under S. 10-A it cannot ba concluded that such 
an arbitrator is a “tribunal" within Art. 130 (L). 

Like Art. 136, Art. 227 also refers to Courts and 
tribunals and what is said about the character of the 
arbitrator appointed under S. 10 A by reference to 
the requirements of Art. 130 may prima facie apply 
to the requirements of Art. 227. AIR 1962 Bom 274, 
Doubted. Ergineering Mazdoar Sabha v. Hind Cycle 
Ltd. ,(1963)1 S C W R 367: (1964)1 S C J HO: (1963) 
Supp FI S C R 625 I 1963 (6) Fac L R 103 (1963) 2 
SC A lOl: (1962)2 Lab L J 760 : (1963-64) 24 
FJR 245: AIR 1903 SC 874 (877.878. 879.881, 
882, 883. 884) (Pt B) (Prs 4. 5. 6, 8, 15. 16. 19, 21, 
J3,24, 25). 

• Art. 136— Appeal lies from adludication of 

Courts ard tribunals only —Tribunal, meaning of — 
Conciliation Officer exercising pawers under Cl. 29 
of Order of U P. Governor under Ss- 3 and 8 of U. P. 
Industrial Disputes Act— Not a Tribunal within 
Art. 136— Appeal against ^his order of direction not 
competent. 

Under Art. 136, an appeal lies to the SupremeCourt 
from adjudications of Courts and tribunals only. Ad- 
judication of a Court or tribunal must doubtless be 
judicial; but every authority which by its constitution 
or authority specially conferred upon it is required 
to act judicially, is not necessarily a tribunal for the 
purpose of Art 130. A tribunal, adjudication whereof 
is subject to a >peal. must, baside being under a duty 
■to act judicially, be a body invested with the judicial 
power of the State. 

The duty to act judicially imposed upon an autho- 
rity by statute does not necessarily clothe the autho- 
rity with the judicial power of the State. Even 
administrative or executive authorities are often by 
virtue of their constitution, required to act judicially 
in dealing with question affecting the rights of citi- 
zens. Boards of Revenues, Customs Authorities, Motor 
Vehicles Authorities, Income-tax and Sales tax 
Officers are illustations prima facie of such adminis- 
trative authorities, who though under a duty to act 
judicially, are still not delegates of the judicial power 
of the State. Their primary function is administrative 
and not judicial. In deciding whether an authority 
required to act judicially when dealing with matters 
aSecting rights ol citzens may be regarded as 
tribunal, though not a Court, the principal incident 
is the investiture of the “trappings of a Court 
as authority to determine matters in cases initiated by 
parties, sitting in public, pDW3r te compel attendance 
of witnesses and to examine them on oath, duty to 
<£oIlow fundamental rules of evidence (though not the 
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strict rules of the Evidence Act), provision for im- 
posing sanctions by way of imprisonment, fine, 
damages or mandatory or prohibitory orders to en- 
force obedience to their commands. 

The scheme of the Order promulgated by the Gov- 
ernor of U. P. in exercise of his powers undef Ss. 3 
and 8 of the U. P. Industrial Disputes Act (1947) 
indicates that no procedure is prescribed for the 
investigation to be made by the Conciliation Officer 
under Cl. 29. He is concerned in granting leave to 
determine whether there is a prima facie case for 
dismissal or discharge of an employee or for altering 
terms of employment, and whether the employer is 
actuated by unfair motives; he has not to decide 
whether the proposed step of discharge or dismissal 
of the employee was within the rights of the em- 
ployer. The CoDciliatioa Officer has undoubtedly to 
act judicially in dealing with an application under 
Cl. 29, but he is not invested with the judicial power 
of the Statetand he cannot therefore be regarded as a 
‘tribunal’ within the meaning of Art. 136 of the Con- 
stitution. 

The Conciliation Officer does not hold the status of 
an industrial tribunal in exercising powers under 
S 33 of the industrial Disputes Act or Ci. 29 of the 
U. P. Order. Therefore, an appeal under Art. 130 of 
the (Constitution to the Supreme Court is not com- 
petent against the direction given by the Conciliation 
Officer exercising power under CL 29 of the Order 
issued by the Governor of U. P. under the U. P. 
Industrial Disputes Act, 1947. Jaswant Sugar Mills. 
Ltd., Meerut v. Lakshmi Chand, (1963) Siiop 1 S C R 
242 : (1965) 10 Fac L H 179 t (1963) 1 lab L J 524 t 
(1963) 2 S C A 192 : (1963-64) 24 F J R 53 : AIR 
1963 S C 677 (682, 685, 680.:CS7) (Pt B) (Prs 15: 19, 
21. 22. 23). 

• — Art. 136 — ‘Tribual’— Order made by Central 
Government in appeal under S. 11 1 (3). Companies 
Act, 1956’ — Order is one made by ‘tribunal* (Per 
Majority — Hidayatullah, J. contra). 

Per Majority. — The proceedings started under 
S. Ill, Companies Act, 1956, by way of an appeal 
before the Central Government have all the trappings 
of a proceeding before a judicial tribunal (Central 
Government exercising appellate powers under S. Ill 
of the Companies Act, 195 L even before its amend- 
ment by Act (05 of I960), is a tribunal exercising 
judicial functions and is subject to the appellate 
jurisdiction of the Supreme Court under Art. 136 of 
the Constitution. 

Per Hidayatullah, y. (Contra)— Whether the right 
to hear appeals generally against decisions of the 
Central Government acting as a tribunal be within 
Art, 130 or not, special leave to appeal should not be 
granted in such cases, unless the Supreme (Court is 
able to rend the veil of secrecy cast by the law w ith- 
out rending the law itself. Harinagar Sugar Mills, 
Ltd. V. Sham Sunder Ihunjhunwala, (1962) 2 S C R 
339: (1963) 1 Com Cas H 1 (S C) : (1963) 1 S C J 
471 I (1901) 31 Com Cas 387 i (1961) 2 S C A 384 : 
AIR 1961 SC 1669 (1676. 1683) (Pt B) (Prs 16. 44). 

• — \rt. 130 — Appeal to Central Government 
under S. lll(3)oftbe Companies Act, 1950— Re- 
fusal of registration of shares Presumption in favour 
of directors -Burden of proof on person appealing 
against refusal order of direciors— Central Govern- 
ment being tribunal should record reasons. 

A party can maintain a petition for an order for 
rectification of the regi'iter of shareholders. In the 
hearing of such a petition normally the Court will 
resume the exercise of the power was bona fide. The 
iscretionary power conferred by the articles of as- 
sociation to refuse to register would be presumed to 
be properly exercised and it was for the aggrieved 
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that it had been 

If 'ntere.'t of the com. 

pany. (18/2)8 Ch A 440 and (1942) 1 Ch 304, Re). on. 

Act, 19.30, the Legislature has 
provided a right ol appeal totheCentral Government, 
in 8. Ill against the order of refusal. But the power 
to entertain the appeal is not unrestricted; Ireirg an 
^ ernative to the right to approach the civil Court, it 

limitations which are 
implicit in the exercise of the power by the civil 

fh'prpfn'^''^^'' Central Government may 

which [heff'”'"? transfer 

that the exercise of the 

aiscretlou is mala fide. 

Government acts as a tribunal eier. 
cising ludtcial powers and the exercise of that power 

naer Ar^ L36 of the Constitution the power of the 
supreme Court cannot be effectively exercised if 
reasons are .rot given by the Central Government in 

8uiar Mills, Ltd v 

IS Sf iHilf 

Per M ‘ tribunal’-Meaning of. 

Civ.l r is meant Courts of 

Civil Judicature and by ‘tribunals’, those bodies of 

men who are appo.nted todecidecontrovenies arisini 

under certain special laws. Among the powers "f he 
State^sl^ rncluded the power to decideTch moltrl^ 

|Ksv.”S;rdl2"4™;fK 

^ 1 1 1 1 s ^1 I'lu ] n t f I a /udicial mind 

officer^ matters SrconsMeraUon.^^T^^^^ 

judicially- rnTh'second'^ sS: doef SThim" 

V Sh Sugar Mills Ltd 

sc^,« ir,'p?,'5o.‘s 


Phrase^-TJ.W)"‘’“”“‘’ '""“"’"S ““d 

The expression ‘Tribunal’ as used in Art i<ift ^ 
statrim'^o ‘li^iin/ei^l’ed Lorn adSim^ 

T' ihe 

sS"lS! f f - r ' 

(Pt b” fprV^®^^ S C J .23 : AIR 1954 1 C 520 (522) 

9. “In the territory of India”. 

Ch^y^ll'a Tribunal in Pondi. 

^ . ? ” J’®" '* ‘*•'1 "e‘ form Part of India 

-Spec.a leave under Art. 136 cannot be granted 

Bndmf Art ^130 7*;. ‘ho Supreme Court 

^ cannot be granted from an order 

passed by the Appellate Authority fn 

Pondicherry under the Motor Vehicles Act at a time 

when Pondicherry was not within the territory of 


S- Ramamurthr 

Heddiar v. Chief Commr., Pondicherry', i 

S C W R 779 : (1964) 1 S C A 108 “ (19^ 1 S r B 
656 , AIR 1963 S C 1464 (1466) (Ft A) (Pr^! ^ ® 

c*h;;;;^Vf%e^V^^* ^ 2 . 32, 142 -Pondi- 

cherry, ,f terrrtory of India-Appea) under Art. 13» 

(I) from orders of Chref Commissioner of Fondi. 

appellate authority under S. 64 
Motor ^ ehmles Act, if maintainable — Writ petition 
aganist orders — Enforcement of orders on writ 

bt tepr1w A‘’r®"p * Aff- 32 not circumscribed 

cherVv is ~ whether Pondi- 

^ !r^ ^e ^ territory, referred to Union Govern- 
ment under S. 4, Foreign Jurisdiction Act. 

‘o Supreme Court under Art. 136 (IF 

from the orders of the Chief Commissioner PondL 

Appellate Authority under S. 64, 

Pondi^cherrv extended to 
luM 19 Government ol India with effect from 

I,,".®,. ’ 1959. by a notiBcation under S. 4, Foreign 

Routlicherry is not a terfi- 

under Art "3^2^ofthI r ® Supreme Court- 

ed hv nnJ f •. Gonslitution are not circumscribe 

over L ^ f‘k "‘1°^'®- limitation. It extends not merely 

those fnnnHn"^ Within the territory of India but also 

HHec outside provided that such autho- 

Indk. control of the Government of 

Conl-t °P Tr*?® power conferred on the Supremo 

to be rerd i *^® Gonstitution has, however 

tut.An ''■■f- ^2 of the ConsH- 

IhetenUr, ^ fo^llmitationasregards- 

hfs Conri nn 'u K ‘^®J or directions of 

is an nnnma? kA^® oo^o^oed. It is manifest that there- 
IS an anomaly between the powers of this Court under 

'f executability or 

order oM'k’' If tho 

Governs. V"® f^r COOtfOl of tho 

terrifnrv functioning outside the- 

India was not of an executive or aJminis- 

unVer A afforded to a petitioner 

PnuA by passing suitable orders against the- 

thp directing them to give effect to- 

f^rrifrA^ authority outside the 

tory of India. Such an order could be enforceable- 

wh«i» fb as also Art. 142. But in a case- 

f^® outside authority is of a quasi- 

ppdiirp this case, resort to such a pro- 

nf f h®c 1 -"°^ and if the orders or directions 

fho^Q ^ directly enforced against 

ineff^tiVe"^'^ Pondicherry, the order would be 

Per Court : Having regard to the sub/ect dealt with 
the expression, -acquired’ in Art. 1 (3) (c) should bo 
taken to be a reference to -acquisition'. Where tho 
aclrninistration of the territory i.s being conducted 
under the powers vested in the Government under the 
f oreign Jurisdiction Act .such as in the case of Pondi- 
cherry this would prima facie show that Poiidicherrv 
fias not been -acquired’ but shall co. tinue to be out- 
side the territory of India. But thouih this might be 
very stroiig evidence that the territory has not been. 
acQuircd , it is still not conclusivo. 

Their Lordships in the exercise of the powers vest- 
lo /-? under S. 0 of the Foreign Jurisdiction Actr 
referred to the Union of India for submission 

?/;u .if*’’ following questions; (1) 

Vhelher Pondicheny which was a former French 
oertlemfnt is or is not at present compri.sed within 
^e territory of iLdia as specified in Art. 1 (3) of the 
YOEStitution by virtue of the Articles of the Merger 
Agreement, dated 2Ut October. 1954, between Uie 
Governments of India and France anj other relevant 
agreements, arrangements, acts and conduct of the 
two Governments. (2) If the answer to Question 1 is- 
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that Pondicherry is not wi'ihin the territory of India, 
what is the esctect of the Jurisdiction exercised by the 
Union Government over the said territory and 
whether it extends to making all and every arrange- 
ment tor its civil administration! its defence and in 
regard to its foreign affairs. The Government of India 
might also state the extent of jurisdiction which 
^*^^ce possesses over the area and which operates as 
a diminution of the jurisdiction ceded to or enjoyed 
^ the Government of India. N. Masthan Sahib v. 
Chief Commr., Pondicherry, (1964) 1 SC A 119: 
1962 Supp (1) S C R 981 ! A I R 1963 S C 533 (535, 
536. 537, 538, 539, 540) (Prs 4, 6. 7, 8, 10, 11, 13, 

® Art. 136 — Special leave to appeal to Supreme 
Court from sentence passed by the Hyderabad High 
Court befure 26th January, 1950— If can be granted 
~ Interpretation of Statutes — Considerations of 
hardship — Relevancy. 

On the question whether the Supreme Court can 

S ant special leave to appeal under Art. 136 of the 
institution fr^m judgments or sentences which were 
IMSsed and made by the Hyderabad High Couit on 
the 121h, 13th and 14th December, 194'J. (i. e.) before 
the 26th of January 1950, when the Consiitntion of 
India became applicable to Hyderabad Stdte, 

Held, Under the words used in Art. 130, the Courts 
which passed judgments or sentences must bo Courts 
within the territory of India. The territory of the 
Government of His Exalted IIighne::S the Nizam was 
“®ver the territory of India before 2eth of January, 
1050 and therefore the judgments and sentences pa^s- 
M by the 11 gh Couit ol His Exalted Highiiess the 
Nizam on the 12th, 13th and J-lth of December, 1949, 
cannot be considered as judgments and sentences 
"passed by a Court within the territory ot India" 
Within the meaning of Art, 156 of tne Constitution of 
India and therefore special leave to appeal against 
such judgments and sentences cannot be granted. 

The question of hardship cannot be and, should 
not be allowed to affect the true mean’ng of the words 
used in the Constitution. The proper way is to 
approach the Articles irrespective of considerations 
of hardship, [anardhan Reddy v. The Slate, 1951 
Mad W N TOQ I 1951 Mad \V N (Cri) 213 : 64 L VV 
378 : 52 Cri L J 391 i 5 A I Cr D 270 : 1050 S C R 
940 ( 195 1) S C J 98 i AIR 1951 SC 124 (127j {Vis A, B) 
(Prs 7. 8, 9). 


10* Criminal cases— Appeal to Supreme Court, 
(a). Appeal against acquittal. 

10. Criminal cases — Appeal to Supreme Court. 

- -—-Art. 136 — Criminal appeal — Sentence — Inter- 
ference— Practice of Supremo Court— Case presentii'g 
unusual features — Sentence re lueed to thit already 
undergore. See Ibid, Art. 134. 1965 (1) Cri L J 641 i 
AIR 1965 S C 722. 

• Art. 136 — Criminal trial — Duty of prosecution 

to examine material witnesses— Some witnesics not exa- 
mined on ground of their being won over — Duty of 
Court — Court not calling such witnesses — Supreme 
Court in appeal will take this fact into account. See 
Criminal P C. (18fj8), S. 2S0. 19G5 (1) Cri L J 226 i 
AIR 1965 S C 202. 

• Art. 136 — Conviction for murder with a pistol 

confirmed by High Court in appeal — Appeal by 
Special Leave to Supreme Court — Subsequent 
acquittal of accused under S. 19 (1) (f) Arms Act in 
a companion ca^e started againjt accuicJ — Such 
acquittal held could not be (aken into account io dis- 
posing appeal by Supreme Court See Criminal P. C. 
(1898), S. 403. 1965 (1) Cri L J 112 j A I R 1905 S C 
70 . 
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Art, 136— Conviction by High Court in appeal 
— Supreme Court’s jurisdiction to interfere— Practice 
of Supreme Court staled. 

Per K. Subba Hao and Mudholkar, JJ. : In an appeal 

under Art. 130, against the judgment of the High 

Court convicting an accused alter setting aside the 

order of acquittal made by a subordinate Court, the 

Supreme Court has undoubted jurisdiction to inter- 

iere even with findings of fact arrived at by the Hioh 
Court. 

The Supreme Court can, under Art. 130, in its dis- 
cretion, entertain an appeal and exercise all the powers 
of an appellate Court in respect ol judgments, decrees, 
determinations, sentences or orders mentioned there- 
in. But that wide jurisdiction has to be regulated by 
the practice of the Court. The fact that the appellate 
^iirt in setting aside the order of acquittal has not 
^llowed the principles laid down by the Supreme- 
Court in AIR 1961 S C 715, may ceitaiuly be a ground 
tor that Court interfering with the judgment of the 
H gh Court. But if the iligh Court, having iollowed 
the atori said principles has considered the evidence 
and given findii^s of fact thereon, the same practice 
obtaining in the Court in regard to findings of fact 
in appeals under Art. 136, of the Constitution may 
convejiently be adopted. 

Ordinarily the Supreme Court addresses itself to 
two questions when such an appeal comes before it 
tor disposal, namely, (i) did the appellate Court 
follow the principles ‘laid down by that Court in 

Sanwat Singh’s case, AIR U01 S C7i5. in appreciat- 

mg the evidence; and (ii) if it did. is it one of those 
excei^ional cases which calls for the interference of 
that Court? 

Per RaghubarDayal.J.: The entire exercise of the 

Court s discretion under Art. 130. is solely dependent 
on the views ot a particular Bench deciding a certain, 
appeal on the ba^is of the facts and law and it is for 
that Beech as to how to proceed to hear and decide 
that appeal. No useful purpose is served by laying 
down what appears to a certain Bench to be a prefer- 
able mode for hearing such appeals and when to 
interleie with the order of the Court below. It is 
really for the Bench hearing the special leave peti- 
tion to consider as fully as pos.'ib.'e whether the case 
deserves a bearing in the Supreme Couri, if it deserve® 
a hearing wluther that is to be limited to any parti- 
cular aspect of law or fact and that therefore if the 
Bench grants special leave, it should make clear the 

matters on which it considers a hearing in the 
Supreme Court desirable or necessary. If no such 

mdication is given, the appeal should preferably be 

heard both on facts and law. Dividing the hearing of 
an appeal under Art. 136, into two parts, hearing on 

a broader view and later, if necessary, on facts, does 
net gp to make a hearing as perfect as it would be 

desuable tor a proper adjuaication of the appeal. 

After hearing the appeal fully, the Court is in the 

best position us to how to di.spose of the appeal It 
can surely dispose of it by merely stating that it sees 
no reason to consider the findings oi fact to be 
incorrect or it may consider those findings and ex- 
press a different opinion. Nihal Sii gh v. The State of 
PuDjab. 19C5 Mad L J (Cri) 65 , (l965) 1 S C J 160 
1964 S C D 333 . 1965 (1) Cri L J 105 , A I R 196^ 

S C 26 (28, 29, 33) (Prs 4, 20, 21 ). 

• Art. 136-Practice of Supreme Court - Inter- 

ferencewith conclusion of Iligh Court in criminal 
case. 

Id an ap^al with special leave the Supreme Court 
would not be lustdiei in interfering with the conclu- 
Sion of the High Court especially when its attention 
has not been invited to any substantial indrmity in tho' 
reasoning ot that Court. Noor Khan v. State of Raia 
sthan, tl964) 1 Mjs L J (S C) 1 » 1964 SCO 395 , 
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1964 ( 1 ) Cr L J 167 : (1964) 1 S C \V R 194 : 1964 
S C D 395 I AIR 1964 S C 286 (294) (Pt C) (Pr 20). 

® Art. 136— Sentence. — ■ Accused not converting 
money of Municipal Board to his o vn use but using 
same for advances to otficers of Board— Seateoce 
already undergone held sutficient — Ordinarily Sup- 
reme Court does not interfere in the matter of sentence 
in appeals'under Art. 130. See Prevention of Corrup 
tion Act (1947), S. 5. 1984 (1) Cri L J 11 : AIR 1964 
S C 2S. 

® Art. 136— Appeal against acquittal — Powers of 
High Court in disposing of appeal — Approach which 
High Court must adopt in dealing with such appeals 
— Interference by Supreme Court in special appeal 
against conviction by High Court See Criminal P C. 
(1698). S. 423 (1) (a). 1963 (1) Cr L J 235 : AIR 1963 
S C 200. 


• """Art. 136— Arrest and detention of foreigner for 
purpose of deportation — Protection under Ar . 22, if 
available — Non-production of detenu within 24 
hours of hisarrest before nearest Magistrate— Legality 
of detention — Order of High Court under S. 49l 
Criminal P. C., declaring detention as illegal — Appeal 
by special leave under A-t. 136 — Detenu obtaining 
interim injunction against State from erecuting order 
of deportation pending disposal of his suit — Inter- 
ference by Supreme Court. Cri. Mi?c. Case No 186 of 
1900 D/- 28-7-1960 (All.) Reversed. See Ibid, Art. 22. 
1962 (2) Cr L J 499 i ATR 1962 S C 1506 


Art. 136 —Misdirection in charge of jury — High 
Court in reference under S.307 cm consider evidence 
afresh and come to its own conclusion — In such case 
Supreme Caurt should not in exercise of its discre- 
tionary jurisdiction under Art. 130 of the Constitution 
interfere with the findings of the High Court. Nina 
vati, K, M V. State of Maharashtra," 1962 Mad W N 
363 ; 1962 Supp (1) SCR 567 j 64 Bom L R 488 : 
1962 Mad L J (Cr) 531 i (1962) 2 S C A 434 : (1962] 

felS Ip. HI (p'r'y)" *■ “ 


Q Art. 136— Criminal appeal by special leave — 
Sentence —Interference. 


R P Kipurv. State of Punjab, 1960Mad 

° • 1239 I (1960) 

2 Ker L R 208 1961 All W R (HC) 49 s 1961 MLI 

(Cr) 21 ! (LR (1960) 2 Panj 450 i (1961) 1 S C I 59 x 

(I960) 3 S C H 388 : A I R 1960 S C 860 (871) (Pt C) 
( Pr 11}# 


® ^"Art. 136 — Criminal appeal — Interference — 
Charge to jury — Misdirection— Charge suffering from 
plethora of details and extraordinarily lengthy — 
Interference. See Criminal P. C. (1898), S. 297. 1960 
Cr L J 1020 I AIR 1960 S C 706. 


• Arts. 130, 134— Appeal against verdict of jury 
—(Criminal P. C. (1898), S. 423). 

VVhere the appeals before the High Court and before 
the Supreme Court are against the convictions and 
sentences based on the acceptance of the verdict of 
the jury against each ol the accused, scops for inter- 
feraace on appeal either bv the High Court or by the 
Supreme Court is very limited. Sardul Singh v. S'ate 
of Bomhav, 35 Mys L f 319 i 1958 All Cri R 19 i 
1953 All W R (Sup) 1 I 60 Bom L R 691 1 1958 Mad 
W N (S C) 73 I 1958 SCR 161 : 1957 SCI 780 i 
1957 Cr L I 1325 : 1957 M L J (Cr) 739 i AIR 1957 
SC 747 (759) (Pt B) (Pr 34), 


• Art. 136 -Powers of Supreme Court. 

Held, that the Supreme Court was only deciding 
whether the High Court had given true effect iothe 
principles which must guide a Court in an appeal 
agiinst an acquittal and was not holding that certain 
things must have happened as a fact because that was 
not its function. Ra'ujanam Singh v. State of Bihar, 

1956 Cr L J 1254 : AIR 1956 S C 643 (653. 654) (Pi E) 
(Pr 44). 

# 

• — Art 133 — Conviction— Interference by Sup- 
reme Court— Grounds. 

Ordinarily if there were no special circumstances, 
the Supreme Court would not interfere with the con- 
vintion. Santa Singh V. State of Punjab, 1953 Pat LR 
(S C) 192 : 1956 Cr L J 930 i AIR 1956 S C 526 
(527) (Pt A) (Pr3). 


In a trial for offenee under S. 101, I P. C., the 
Supreme Co'irt would ordina-ily not interfere with 
the quantum of punishment given by the Courts belo w 
particularly in the exercise of its jurisdiction under 
Art. 130. Kamanlal Mohanlal Pandya v. State of 
Bombay. I960 Cr L J 1380 : AIR 1960 S C 961 (960) 
(PtB)(Pr8), ' 

® Art. 136 — Scape — Dismissal of petition under 
S. 48S — Appeal by special leave to Supreme Court — 
Plea of invalidity of inquiry raised for first time 
before Supreme Court —Though ordinarily Supreme 
Court would not interfere in such a case under 
Art. 1.36, considering the special circamstance of the 
case, the Supreme Court would interfere and set aside 
the orders of Magistrate on ground of illegal procedure 
followed by him. Naud Lai Misra v. Kandhivao Lai 
Misra, 1960 Mad W N 635 i ILR (1960)2 All 384 : 

1960 M P L J 1113 : 1960 Na? L J 873 i (1961) 1 
S C J 65 J 1961 S C D 14 I 1960 Cr L I 1246 : (i960) 
2 Ker L R 165 : I960 Ker L J 673 : (I960) 2 S C A 
222 t 1981 AH W R (HC) 58 : (I960) 3 S C R 431 i 

1961 Andh L T 77 j 1961 M L J (Cr) 15 ; (1961) 1 
SCJ 05 I AIR 1960 S C 882 (884) (Pt B) (Pr 6). 

• “"Art. 136 — Power of Supreme Court — Appeal 
by sperial leave against order of High Court under 
S. 561-A, Criminal P. C. refusing to ex-rcise iti 
inherent power to quash criminal proceedings at 
interlomtory stage — What Supremo Court has to 
decide is whether judgment.under appeal is erroneous 
in law so as to call tor interference under Art. 130 — 
Question whether Supreme Court would have come to 
the same conclusion as that of High Court is not really 


® Art. 136 — Complaint in respect of offences^ 
under Ss. 193 and 471, Penal Cole in relation to pro- 
ceedings before Subordinate Judge First Class— Who 
can make — Complaint made by Senior Subordinate 
Judge — Legality — Appeal to District Judge who 
transferred it for disposal to Additional District 
Judge— Legality — Additional District Judgo rejecting 
application - Revision to High Court — Powers of 
High Court — Appeal to Supreme Court by special 
Lave — Interference — See Criminal P. C. (1898), 
S. 195. AIR 1956 S C 391. 

• — Art 136 — Criminal P. Q. fl898h S. 417 and 
S. 423 — Appeal against acquittal under S. 417 
Interference by High Court — Special leave under 
Art. 136 —Interference by Supreme Court. 

Per Venkatarama Ayyar J. — When in appeal under 
S. 417, Criminal P. C , the High Court considers ihe 
evidence and comes to its own conclusion the findings 
recorded by it are not, open to interference by the 
Supreme Court in special appeal. Had the law pro" 
viaed a further appeal on facts against those orders 
of reversal the appreciation of the evidence by the 
High Court would be a matter open to review in the 
Supreme Court. Ani that would be the position in 
an appeal under Arts. Ici2 (1) and 134 (1) (a) and (b). 
But where no aopeal on facts is provided the decision 
of the High Court is not open to review by the 
Supreme Court under Art. 130 on the ground that 
there w^re no compelling reasons for the Judges or 
the High Court to reverse an order of acquitral. ^h^ 
Raja Khima v. State of Saurashtra, 1950 Mad w N 
665 I 1950 S C J 243 : 1956 Cr L J 420 J (1950; 1 
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s C A 440 : 9 s«u L R 109 ; 

^ ^ (2) <5 C R 1285 : 1957 

^ T 92 : A I R 1956 S C 217 (228, 229) (Ft G) 


^mation of sentence, aj the High Court is, by the 
Code of Criminal P. C., competent to pass — See 
Criminal P. C. (1898). S. 374. AIR 1960 S C 1125. 


^ ““Art. 136— Special appeal — Criminal — Practice, 

In a criminal appeal with special leave, Supreme 
■Court will interfere only when there are exceptional 
grounds. Virindar Kumar v. State of Punjab, 1930 
Mad W N 210 j 1956 S C I 138 ; 1956 Cr L J 326 : 
1956 S C \ 410 ; (1955) 2 S C R 1013 : 58 Punj L R 
584 I ILR (1956) Punj 103 : AIR 1956 S C 153 (158) 
<Pt.D) (Pr 10). 


• ““Art. 136 — Finding of lower Courts as to 
voluntary nature of confession. 

Where the Courts below have in coming to the 
conclusion that the confession of the accused was 
voluntary, failed to note ^hat the C. 1. D. Inspector 
‘had offer id no explanation for keeping the accused in 
prolonged custody immediately preceding the making 
of the confession, which matter the prosecution had 
to explain il the confession was to be accepted as 
voluntary the Supreme Court would interfere with tl e 
finding of the lower Court in the special appeal. 
Nathu V State of Uttar Pradesh, 1956 Cri L J 152 i 
AIR 1956 S C 56 (59) (Pt C) (Pr 6). 

• Art. 136 — Held, on facts, that the accused 

was certainly under the circumstances entitled to the 
benefit of doubt. Substantial and grave injustice had 
been done to the accused and there wis sutficient 
cause for interference by the Supreme Court — See 
Essectial Supplies (Temporary Powers) Act (1940), 
S. 7. 1954 Cri L J 253 ; AIR 1954 S C 23. 


• —Art. 136 — Interference by Supreme Court. 

Where the High Court reverses the decision of the 
trial Court without noticing or giving due weight 
and consideration to important mitters relied upon 
by that Court and its decision has to a large extent 
been influenced by suspicious circumstances disclosed 
at the trial which are undoubtedly prejudicial to the 
accused, but in regard to which no opportunity of 
explanation was given to him when he was examined 
under the provision of S. 342, Criminal P. C., then 
these would be considered adequate grounds juiti- 
fyiijg interference by the Supreme Court in Criminal 
appeals coming before it on special leave. C. M. 
Naravan v. State of Trav-Co , 1953 Ker L T 173 i 
1954 Cri L J 102 : ILR (1953) Trav-Co 181 : AIR 
1953 S C 478 (484) (Pt B) (Pr 20). 


10 (a). Appeal against acquittal. 

• Art. 136 — Powers of Supreme Court — Stale 

matter — Supreme Court refused to interfere with 
order of acquittal by High Court. 

Where the High Court had wrongly set aside a 
conviction under S. 29, Industrial Disoutes Act. for 
committing a breach of settlement, theSurrem ‘1 Court 
refused to interfere with that order under Art. 136 in 
view of the fact that all disputes between the parties 
had been settled afresh and the workman concerned 
had been reinstated. Public interest does not require 
that a stale matter should be resuscitated : AIK 1960 
S C 47 Rel. on. State of Bihar v. Kripa Shankar 
Jalswal, ILR 40 Pat 241 : (1961) 2 Tac W R 321 : 
(1984 65) 26 F I R 414 : 1961 (1) Cri L J 447 : 
(1961) 1 S C J 291 I 1961 M L J (Grid 154 : (1961) 2 
S C R 1 I (1961) 1 Lab L J 334 ! AIR 1961 S C 304 
(307) (Pt D) (Pr 10). 

• Art. 136 — Criminal P. C. (1898), 

370 — High Court not confirming sentence of death 
but acquitting accused— Appeal by State to Supreme 
Court under Certificate granted by High Court- 
Appeal allowed — Supreme Court can in exercise oi 
powers under Art. 136, pass the same order of oon- 


w Art. 136— Appreefation of evidence — Magis- 
trate and Sessions judge convicting accused on testi- 
mom^ of a Hngle witness — Acquittal by High Court 
holding that witness was accomplice and his testi- 
mony required corroboration — Appeal by special 
leave Held, that Sessions Judge had committed an 

law in treating evidence of the witness as 
reliable — Supreme Court was bound to consider the 
evidence and arrive at its own conclusion whether it 
was reliable. State of Ddht v. Shri Ram Lohia, 1980 
Cn L J 679 : AfR i960 S C 490 (493) (Pt B) (Pr 14). 

® ~“Art. 136 — Presidency Magistrate wrongly fra- 
ming charge under S. 500, Penal Code, in violation 
of provisions of S. 198, Criminal P. C. — Order of 
acquittal by Magistrate is bad — Powers of Supreme 
Court in appeal by special leave — See Criminal 

PC. (1898), S. 193. 1960 Cri L J 158 i AIR 1960 S C 
82* 

• ^Art. 136 — Acquittal — Power of Supreme 
Court to interfere — Extent of. 

It cannot be said that under Art. 136 interference 
by the Supreme Court with findings of High C'^urts in 
judgments jf acquittal is not intended. In Art. 130, 
the use of the words “Supreme Court may in its dis- 
cretion grant special leave to appeal from any sent- 
ence made by any Court in the territory of India** 
show that in criminal matter no distinction can be 
niade as a matter of construction between a judgment 
of conviction or acquittal. The Supreme Court will 
not readily interfere with the findings of iact given 
by the High C)urt but if the High Court acts perver- 
selv or otherwise improperly, interference will be 
called for : AIB 1956 S C 158, Rel. on. Stata of 
Midras v, A. Vaidyanath Iyer, 36 Mys L J 
163: 195S Mad W N (S C) 34 : 1958 Cri L J 232 : 
1958 Mad L J (Cri) 299 : 19??8 All Cri R 267 : 1958 

S C J 335 : (1958) 1 Andh W R 
(S p 136 : (19oS) I Mad L J (S C) 136 : (1958) 2 

cr-J: W R (li C) 371 • AIR 1958 

S C 61 (03. 64. 65. 66) (Pt A) (Prs 8. 13. 14, l5. 21). 

• 136 — Acquittal by High Court - There 
IS no appeal from such acquittal —Overriding power 

Art. 136-See laid, Art. 134. 
19o4 Cn L J 244 I AfR 1954 S C 20. 

• 13 S— Exercise of extraordinary jurisdic- 
tion bv Supreme Court when order of acquittal is 
made by High Court. 

The exercise of the extraordinary jurisdiction ves- 
ted in the Supreme Court by Art. 136 is not justifiable 
in criminal cases unless exceptional or special circum- 
stance? are shown to exist or that substantial and 
grave injustice has been done. In the case of an order 
of acquittal where the presumption of the innocence 
01 an accused per^n is reinforced by an order of ac- 
quittal of a High Court, the exercise of this jurisdic- 
tion will no. be justified for merely correcting errors 
of fact or law of the High Court. An occasion for 
interterence with an acquittal order may arise how- 
ever, where a High Court acts perversely or other- 

deceived by fraui. AfR 
19o0 S C 109. Rel. on. State Government, M. P. y. 

Ramaknshna Ganpatrao Limsey, 1954 Cri L I 244 • 
AIR 1954 S C 20 ,22) (Pt B) (Pr 5). ^ J 244 . 

• 1^9 134 — Power to look into evi- 

dence — Criminal P C. (1898), S. 404 — S-e IhM 
Art. 134 AIR 1953 SC 415. 

• —Art. 136 — Scope. 

In exceptional cases it is within the prerogaMve of 

A t ° *P=<^ial leave under 

Art. 130 even against an order of acquittal where 
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oircumstances acnountiDg to grave miscarriage of 
justice or obvious perversity or deceipt by fraud are 

Orissa V. Minaketan Patnaik, ILR 
a952) Cut 678 : 1953 Cri L J 1084 t AIR 1953 
Orissa 160 (163 to 166, 168) (Pt C) (Prs 5, 6, 13. 21) 

1^. Appreciation of evidence. 

(a) Finding of fact. 

(b) Concurrent findings of fact. 

11. Appreciation of evidence. 

® “"“Art. 136 Criminal appeal — Iteview of evi- 
dence — Practice of Supreme Court. 

Normally, Supreme Court does not proceed to re* 
view the evidence in appeals in criminal cases, unless 
the trial IS vitiated by some illegality or irregularity 

cr tbe trial is hsld in a manner violative 
ot the rulp of natural justice resulting in an uniair 
mal or unless the fudgmect under appeal has resulted 
m gross miscarriage of justice. Kirpal Singh v. State 

R 864 1 1963 All L T 883 : (1963) 

S C D 847 I (1964) Mad L J 
1 S C J 411 t ILR (1963) 2 AH 

Cri LJ 636 : AIR 

1965 SC 712 (714) (Pt A) (Pr 4). 

® Art. 136 — Criminal appeal on special leave — 

APP^ciation of evidence - Practice of Supreme 

The Supreme Court is not a Court of appeal in 
criminjl matters except on a certiHcate by the High 
f ’Jv^ exceptional case described in Art. 134 

rL ► Constitution and it is not the practice of that 
^.^ourt in a criminal appeal on special leave to exa- 
mine at large the evidence in the case unless there 
are circumstances which make it feel that there has 

.ff D justice. Mohinder Sinah v. 

State of.Puniab, 1965 (1) Cri L J 112 • AIR 1965 S C 
79 (81) (Pt B) (Pr 8). J . aih laoa 8 l. 

1,3?— Question of participation of indivi- 
dual accused in the unlawful assembly is question of 
tact bupreme Court would ordinarily refuse to 
inve.stigate the same — High Court hearing appeal 
not e.vamining evidence in this connection with the 
care It deserved — In view of the serious error made 
Dy High Court, Supreme Court lound it necessars- to 

examine evidence for itself. Smt. .Mathri v. State of 
iqfii <2) Cri L J .57 : 

(Prs*2^ ^ 

• — Art. 136-Advoc^e held guilty of professional 
misconduct by High Court — Appeal to Supreme 

J Council was not consult- 
ed under S. 10 (2) of the Bar Councils Act, before re- 
ferring matter to District Judge for inquiry — Objec- 
tion not raised in the High Court - Question held to 
be One ot tact Supreme Court would not entertain 
objection— Fact that in the order of reference < f the 
proceedings under S. 10 (2) to the District Judge 
there IS no explicit statement that the Bar Council 
had prevmusly oeen consulted is not decisive on the 
point — There would be a presumption of regularity 
in respect of official and judicial acts and it would 
be tor the party who challenges such regularity to 
plead and prove his case. P. J. Ratoam v. D. Kani 
karam. (1964) 3 SCR 1: 1964 (IjCriLJ 146- 
1^4 S C D 138 : (1964) 1 Audh L T 121 i AIR 1964 
SC 244 (247) (PI Bj(Pr 6). 

• Art. 136— Appreciation of evidence by Supreme 

Court -In murder trial evidence of prosecution wit- 
nesses accepted as true and adequate not only by the 

^ssions fudge who had opportunity to see and hear 
tbe witnesses but also by the High Court— Their evi 


dence could not be reappraised in the appeals of th» 

accused by special leave to the Supreme Court. 
BaleshwarRai v. State of Bihar, 1962 Mad WN 

foL' W B (H C) 719 : 1962 All Cr R 396 * 

1963 BLJR 165, (1963)2 SCJ 128 : 1963 Mad 
L J (Cr) 343 i (1963) 2 S C R 433 : ILR 42 P.t 166 • 

1964 (1) Cti L J 564 (565) (Ft A) (Pr 6). ' 


136 Criminal case — Consideration of 

evidence. 

Per Kapur and Hidayatullah, JJ. - Ordinarily the 
Supreme Court does not re-assess the evidence and 
re-examine toe findings reached by the Courts below 
particularly where there are concurrent findings of 
tact. But where it is urged by the appellaits in an 
appeal trom conviction based solely on circumstantial 
evidence, that the circumstances established do not 
lead to the irresistible conclusion that the appellants 
are guilty, while according to the submissions ol the 
respondeats, they lead to one conclusion alone that 
the a^ellants have been rightly convicted, the Sup- 
reme Court may find it expedient to go into evidence 
and satisfy itself as to the guilt of the appellants. 

Tripathiv. State of Uttar Pradesh, 

(1) Cri L I 70 : A I R 1963 
S C 74 (80. 81) (Pt C) (Fr 38). 

® Art. 136— Appreciation of evidence by Supreme 
Court —Suspicious circumstances'regarding execution 
and attestation of will noted by High Court and some 
Qiliereni^s in the approach of the two Judges com- 
posing the Bench ot High Court existing — Supreme 
Court permitted counsel for parties to go into th& 
entire evi Jence so that Supreme Court might be ablo 
to Judge whether the High Court was right in its 
conclusion that the fact of registration of the will 
had dispelled all suspicions. Rani Purnima Debi v. 
Kumarkhagendra Narayan Deb, (1962) 3 S C R 195 : 
ILR (1962) 14 Assam 89 : (1962) 1 S C J 725 : (1962> 

^ 27 : (1962) 2 Mad L J (S C) 27 : 

(i?l'>2Ker L H 620 : AIR 1962 SC 567 (569> 
(rt C) (Pr 6). 

• ~^Art. 136— Criminal appeal by special leave — 
Appraisement of evidence by Supreme Court. 

Held, that the features and the nature of the gun- 
shot wound on the deceased ought to have been taken- 
into consideration in assessing the value of the evi- 
dence of the eye-witnesses and since the judgment of 
the High Court did not contain any discussion of the 
peculiar feature of the gunshot wound on the de- 
ceased, the Supreme Court could go through the evi- 
dence arddiscuss thenature of thewoundand theevi- 
dence. [The Supreme Courtfound, aft^r appraisement 
of the evidence no reason to interfere with the assess- 
ment of the evidence made by the High CouitJ. Cr. 
Appeal No. 890 of 1901 and Murder Ref. No. 74 of 
1961 D/ 25th Oct. 1961 (Punj), Affirmed. Sewa Singh 
V. State of Punjab, 1962 All Cri R 393 : 1962 Mad 
W N 567 : 1962 All W R (H C) 716 (S C). 

® Art. J36 — Sales Tax — Bihar Sales Tax Act 

(1947), S. 25— Reference of case to High Court — Ap- 
peal to Supreme Court from order of High Court — 
Additional g’ouuds cannot be taken —See Sales Tax 
—Bihar Sales tax Act, 1947 (19 of 1947), S. 25. AIR 
1961 SC 440. 


• Art. 136— Grounds that workmen were not en- 

titled to compensation for period of lock-out for the 
reason that representative of workmen did not take 
part in the conciliation proceedings — Que^^tion is not 
such as can be permitted to be raised under Art. 136. 
Itakhoolie Tea Estate v. Its Workmen, il960 61) IS 
F J R 87 t (19601 2 Lab L J 95 : AIR 1960 S C 134^ 
(1351. 1352) (Pt B) (Pr 6). 

• ^^t. 136 — Criminal appeal — Practice of Sup- 

reme Court— Review of evidence* 
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It is the settled practice of the Supreme Court that 
Jinless the trial is vitiated by an illegality or irregu- 
flarily of procedure and the trial is held in a manner 
violative of the principles of natural justice resulting 
an an unfair trial, or unless the trial has resulted in 
gross miscarriage of Justice, the Supreme Court in a 
Cfiminal appeal, does not normally enter upon a re- 
view of the evidence on which the conclusion of the 
Courts below is founded. Shanibhu Nath Singh v. 
State of Bihar. I960 R L J R 236 : 1960 Cri L J 
1144 : AIR 1960 S C 725 (727) (Pt A) (Pr 4). 

® ■" Art. 136 — Right of appeal —'.Question of fact 
“"Interference. 

Article 136 does not confer a right of appeal on 
-anv party from the decision of a Court; but it confers 
a discretionary power on the Supreme Court to inter- 
fere in suitable cases. The practice of the Privy 
Council and that followed by the Federal Court and 
the Supreme Court is not to interfere on questions of 
fact except in exceptional cases, when by disregard 
to the forms of legal process or some violation of the 
principles of natural Justice or otherwise, substantial 
and grave injustice has been done. Where the find- 
ings in the case at some places appeared to be in- 
consi'tent, and theadmitted and proved circumstances 
were prima facie indicative of the guilt of the ac- 
cused, the Supreme Court heard the counsel at some 
length on facts to ascertain whether it was one of 
<hoie exceptional cases where the Supreme Court must 
deviate from the conventional rule of guidance Uid 
down by it. State of Bombiy v. Busy .Mistry, 1960 
Cri L J 532 : A I R 1960 S C 391 (395. 396) (Pt C) 
^Prsll. 12). 

• Art. 136 — Additional evi fence — Admission of 

— Usually the Supreme Court does not admit addi- 
tional evidence in appeals under .Vrt. 130 —It was the 
■duty of the party to adduce evidence at the proper stage. 
Tika Ram 6c Sons. Ltd. v. Its Workmen, (1959-60) 16 
F J R 255 ; 1959 SCR 1287 : (1960) I Lab L J 514 : 
AIR 1960 S C 198 (199, 200) (Pt A) (Prs 8, 9). 

• Art. 136 — Question of fact. 

In an appeal by special leave it is not ordinarily 
permissible to make submissions on questions of f ict. 
Ram Prakash v. State of Punjab, 1959 All W R (II C) 
152 : 1959 S C A 524 : 19.59 Mad L J (Cr) 51 : 1959 
All Cr R 179: 1959 Cri L J 90 i 10.59 S C J 181 : 1959 
SCR 1219 ; AIR 1959 S C 1 (8) (Pt B) (Pr 12). 

• Arts. 130 and 134— Certificate of fitness— Main 

ground, relating to question of fact — High Court not 
justified in sending up such case for further consi- 
deration by Supreme Court which does not, ordinarily, 
concern it^ell with deciding questions of fact unless 
such questions arise on a certificate granted under 
Cl. (a) or CL (b) of Art, 134(1). Seeloid, Art. 134. 
AIR 1958 S C 22. 

0 Art. 133 — Appreciation of evidence — Inter- 

ference. 

Believing or disbelieving witnesses is essentially a 
matter of the Courts of fact and in an appeal by spe- 
cial leave the Supreme Court will not ordinarily inter- 
fere with their discretion. 

Where the High Court was in error in thinkin, 
that it was the clefeniie case that one of theaccusec 
had been beaten by the police at the time of his 
arrest but the error had not caused, failure of justice 
in the circumstances of the case : 

Held, that this was not a case in which the Supreme 
Court would go behind the finding in that respect. 
Brij Bhukhin V. The State of Uttar Pradesh, 1957 
Cri L J 591 : A I R 1957 S C 474 (476, 477) (Pt A) 
(Pr 5). 

■ Art. 136 —Reference under S. 307, Cr. P. Code 

— High Court failing to consider evideace — Inter- 
ierence — (Cr. P. Code (1898), S. 307). 
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Where in reference under S. 307, Cr. P. Code the 
High Court failed to consider the entire evidence on 
record and in the appeal by spocial leave, the Supreme 
Court were invited to consider the entire evidence 
tor themselves and come to the conclusion which ac. 
cording lo the provisions of S. 307 iSi the High Court 
should have done, the Supreme Court did not think 
that that was the proper pro:edure to adopt and re- 
manded the matter to the High Court. Famyed Rai 

^9-’^ Cri L J .557 : 1957 SCR 
2/3 : 1957 Pat L R (S C) 39 : I L R 3G Pat 464 : 1957 
B L J R 316 : 1957 All L J 470 : 1957 MFC 363 • 
1957 S C A 612 : 1957 All W R (II C) 4S5 : AIR 1957 
SC 373 (375MPt B) (Pr9). 

• Art. 136 — Appreciation of evidence — Inter- 
& crcocc* 

Except v/here there has been an illegality, or an 
irregulariiy of procedure, ora violation of the princi- 
ples of natural /ustice resulting in an absence of fair 
trial or a gross miscarriage ot justice the Supreme 
Court does not perm't a third review of evidence with 
regard to nuestions of fact io cases in which two 
Courts of fact have appreciated and assessed the evU 
d^ence with regard to such questions. Chikharage 
Oowdav. State of Mv'ore. ILR(1936) Mys 377 • 

Cri L J 1365 : 1957 Ker L J 23 : AIR WSG S C 
731 (.35) irt A) (Pr 7). 

• — rArt. 136— Appreciation of cvidence-Credibi 
lity of witness— Interference. 

As to whether the witness rhould ha or should not 
be believed is prima facie a matter tor the Courts of 
lact to deterrr.ine. Khacheru Singh v. State of U>tar 

fp^Cltpr 6^^^“ ^ ^ ■’ ® ^ 

Art. 136 — Appreciation of evidence — Inter- 


ference. 

The Supreme Court is not a Court of appeal when 
It acts under Art 136 and it is not the practice of the 

Supreme Court to review or re-assess the evidence in 
special leave. 

Whp^e in a case under S. 149 read with S. 302, 

Renal Code, (he two Courts of fact are satisfied that 

an unlawful object developed aft-r the attack had 

started, and there are circumstances from which 

Courts of fact would deduce such an inference there 

is no reason for the Supreme Court to interfere 

Sukha v. State of Rajasthan, 1956 All W R /Sun) 

83 I 19.56 Cr L J 923 : 1956 S C J 503 : 1956 S C R 

288 : 1956 Andhra L T 583 J 1956 S C A 781 * IQSfl 

S C C 355: 1956 S C R 288 ; AIR 1956 S C 513 
(518, 519) (Pt B) (Prs 29. 31), ^0 » L 513 

.\rt. 136—Apprcciation of evidence. 


The Supreme Court will not, save in very exceo- 
tional cases, convert itself into a regular Court cd 
appeal on evidence, in dealing with matters arising 

by way of special leave. In a case where it finds that 
the appellate Court has not at ail applied in judicial 

mind to the appreciation of the evidence and grave 
injustice has resulted therefrom, the Supreme Court 

may remand the case to the 6rst appellate Court for 
fresh consideration. Surjan v. Stateof Rajasthan 195fl 
Cr L J 815 : AIR 195S S C 425 (431) (Pt B) (Pr 9) 

• Art. 136— Appreciation of evidence. 

In appeal by special leave, the Supreme Court can- 
not, consistently with its practice, convert itself in/e 
a third Court of facts. Gurbakhsh Singh v S ate o? 

Punjab, 1955 CrLJ8G9: AIR 1955 S C 320 (S 


• r Criminal appeal pn special leave - 

Appellants sentenced to death on opinion nf 

Judge Consideration of evidence-Pr«?ice-/r.- 
minal P. C. (1898), S. 411.A). f«‘-tice-(Cr,- 
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Though ordinarily, the Supreme Court in a crimi- 
nal Appeal would not enquire into the questions of 
fact, yet where three t arsons have been sentenced to 
death on the opinion of the third Judge, despite the 
op’.nion of one that the death sentence should not be 
imposed and of the other that they are not guilty and 
so should be acquitted, the Supreme Court deemed it 
advisable to examine the evidence. Pandurang v. 
State ol Hyderabad, 1955 Mad W N 161 : 1955 S C 
J 106 : 1955 Cr L I 572 : 1955 SCR 1083 ; 1955 S C 
A 228 : 1955 All W R (Sup) 34 : A I R 1955 S C 216 
(218) (Pt A) (Pr 9). 


11 (a). Finding of fact. 

•Art. 136 Finding of High Court on question 
of facts Not allowed to L 3 challenged in Supreme 
Court. Mangaldas v. Maharashtra State, 1966 Cr L 
J 106 : (1965) 2 S C VV R 561 : (1965) 2 S C A 530 1 
AIR 1966 S C 128 li30) (Pt A) (Pr 2). 


9 Art* 136 — Appeal against order in writ pro- 
ceedings — Appreciation of affdavit evidence— Inter- 
ference with finding of fact — Practice of Supreme 
Court— Decision of High Court that impugned order 
was invalid on ground of personal bias— Matters to 
be considered in appreciating evidence. See ibid. 
Art. 133. AIR 1965 S C 1303. 

• Art. 136— Appreciation of evidence— Question 

of fact— Finding of High Court— If can be discard- 
ed in appeal under Art. 136. 


Where the High Court in second Appeal has pre 
ferred the view taken by the Trial Court and ha 
refused to accept the view taken by the First Appel 
late Court, in an appeal with special leave unde 
Alt. 136 of the Constitution. Supreme Court will no 
ordinarily discard the Bndings of the High Court 01 
what is essentially a question of fact, and on whicl 
question the Court was competent under the law gov 
erning the appeal before it to arrive. Mukund Deo v 
Mahadu. 1965 S C D 275 1 (19651 1 Andb L T 306 
(1963) 2 S C J 632 : ( 1965) 2 Andh W R (SC) 116 
(1965) 2 Mad L J (SC) 116 : (1965) 1 S C W R 278 
AIR 1965 S C 703 (708) (Pt A) (Pr 6). 


Art. 136 Finding of fact — Interference hr 
Supreme Ck)urt in exceptional cases. 

Ordinarily the Supreme Court in exercise cf its 
Jurisdiction under Art. 130 of the Constitution accepts 
the Sndirgs of fact arrived at by the High Court. 

Held this was an exceptional case to depart from 

the said practice and the Supreme Court would con 
sider the entire evidence for itself. Dayabhai Chha- 
ganbbai Thakkar v. State of Guiarat, (1964) 7 Sr 
R 103 : 1964 (2) Cr L J 472 t 66 Pun L R 695 • 

^ ^ S C 1563 (1568, 1569) 

(Ft v») (Ft 

• Art. 136 — Sea Customs Act (1878), S. 52- A— 

Contravention of — It is a question of fact— Supreme 
Court would not in an appeal by special leave, ordi- 
narily reconsider. the matter on:evidence with a view 

whether the said finding is right or not- 

n Steam Navigation Co. v. fasiit Singh 

(1964) 34 Com 

‘ 


• Art. 136 Accused shown to have accepted 
money which was not legal remuneration— Presump- 

tion can be raised — Rebuttal must be by explanation 
which must be true and not merely plausible — Pre- 
sumption under S. 4 (1) and Evidence Act, S. 114 

Distinction between— Whether presumption* is rebut- 
ted is question of fact — Supreme Court is slow to 
toteifere with view of facts taken by High Court 
See PrevenHon of Corruption Act (1947). S 4 nV 
AIR 1904 S C 575. -a U). 


Art. 130-Jurisdiction of High Court in case» 
of professional misconduct— Finding of High Court 
—Interference by Supreme Court. 


The jurisdiction exercised by the High Court in- 
cases of professional misconduct is neither civil nor 
criminal as these expressions are used in Arts. 135- 
find 134 of the Constitution# In one dspect it is e 
jurisdiction over an officer of the Ck)urt and the 
Advocate owes a duty to the Court apart from his 
duty to his clients. In another aspect it is a statutory 
power and a duty vested in the Court under S. 10 of 
the Ear Councils Act to ensure that the highest 
standards of professional rectitude are maiutainedi so^ 
that the Bar can render its expert service to the pub- 

lie in general and the litigants in particular and thus 
discharge its main function of co-operating with the 
judiciary in the administration of Justice according to 
law. The Supreme Court is in consequence most 
pluctant to interfeie with the orders of High Courts 
in this field, save in exceptional cases when ‘.any ques- 
rion of principle is involved or where the Supreme 
Court is persuaded that any violation of the princi- 
ples of natural justice has taken place or that other, 
wise there has been a miscarriage of justice. Where 
however none of these factors are present, it is not 
the practice of the Supreme Court to permit the can- 
vassing of the evidence on the record either for re- 
appraising It or to determine whether it should be 
accepted or not. The findings of the High Court 
therefore on questions of fact aie not open before the 
Supreine Court and it would only consider whether 
on the facts found, the charge ot professional mis- 
conduct is established. P. J. Ratnam v. D. Kaoika- 
ram, (1964) 3 S C R 1 ; 1964 (1) Cr L J 146 j 1964 
S C D 136 : (1964) 1 Andh L T 121 : A I R 1964 S C 
244 (246, 247) (Pt A) (Pr 5). 


•““Art. 136— Finding of fact — Industrial dispute- 
rinding On qaeition of vie imisation is generally one 
of fact and cannot be agitated in Supreme Court— 
Cwil P. C. (1908), S. 112- Industrial Disputes Act 
(1947), S. 33 . P. H. Kalyani v. Air France, Calcutta, 
(1963) I Lab L J 679: (1963) 6 Fac LR 435 1 
(1963-64) 24 F J R 464t (1963) 2 S C W R 359 « 
(1964) 1 S C J 506 : (1964) 2 S C R 104 1 AIR 196S 
SC 1756 (1759) (Pt E) (Pr 7). 

• Ai t. 136 — Where the Fligh Court looked for 

corroboration of the retracted confession and found 
the same, the finding is one of fact and cannot be 
disturbed in the appeal. See Evidence Act (1872), 
S- 24. AIR 1963 S C 1094. 

• Art. 136 — Appreciation of evidence — Illegal 

search — Fact of seizure accepted by High Court- 
Interference under Art. 130. See Criminal P. C. 
(1898), S, io3. 1963(l)CrL J 809 : AIR 1963 S G 
822. 


• -Art. 136 — Search of woman — Decency— It 

will not be an extraordinary circumstance that some 
men should have seen an article being taken out from 
the woman — Evidence regarding recovery of article 
accepted by High Court, — Supreme Court will not 
depart from its usual practice of accepting the find- 
ing. See Criminal P. C. (1898), S. 52. 1962 (2) Cri L ) 
273 : AIR 1962 S C 1189. 


•—Art. 136 — Finding of fact — No interference 
by Supreme Court* 


In considering an appeal by special leave, the 
u precue Court normally accepts as final every finding 
f fact reached by the High Court as well as its ap- 
reciatioD of oral testimony and if there is evidence 
^hicb could serve as a basis for any finding reached 
y the High Court the same cannot be canvassed 
efore the Supreme Court. Dalbir Singh v. State or 
unjab, 1962 S C D 893 : (1963) 1 S C A 369 : (1963) 
S C J 367 I 1963 Mad L J (Cri) 408 1 (1962) Supp » 
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ufoS. niOMR 

to inflation of wages is one 
ol tact - F nding based on material - Non-accep. 
tance of explanation of assessee — Cannot convert 

question of law. See Income-tax Act 
(1922), S. ee. (1962) 44 ITR 495 (SC). 

• Art 136— Systematic appeal on ground of reli- 

u 7 Question o{ fact~NormalIy it is the practice 

of the Suprene Court to accept the Endings on ques- 

uons of fact or the Court immediately below. See 
Representation of the People Act (1951), S. 123 (2) 
(a) (ii). AIR i960 S C 14S. ^ 

• Art. 136 — Finding of fact based partly on 

irrelevant evidence — Whether due to admissibility 
of irrelevant evidence — Question is one of law. See 
Income-tax Act (1922), S. 66 (1). AIR 1959 S C 1238. 


Art. 136 — Findings of fact of Courts below — 

Ordinarily Supreme Court will not go behind findings. 
Mulk Raj v. State of U. P., 1959 Cri L I 1219 j AlR 
1959 S C 902 (903) (Pt A) (Pr 4). 

® Art, 136 — Finding of fact — Findinie as to 
debtor’s inability to jay — Interference- AIR 1955 
Punj 193, Reversed. 

Where the two lower Courts of appeal are under 
a clear misapprehension as to the finding of a fact by 
the trial Court, the Supreme Court will examine the 
evidence itself. AIR 1955 Punj. 193. Reversed. 
Kaijshal Kishore v. Ram Dev, AIR 1958 SC 9^9 
(1001) (Pi 5). 

• Art. 136— Findings of fact— Interference. 


The Supreme Court will not ordinarily interfere 
with findings of fact given by the trial Judge and the 
Appeal Court but if in giving the findings the Courts 
ignore certain important pieces of evidence and other 
pieces oi evidence which are (quaily important are 
shown to have been rriiread and misconstiued and 
the Supreme Court conies to the conclusion that on 
the evidence taken as a whole no tribunal cculd pro- 
perly as a matter of legitimate inference arrive ac the 
conclusion that it has, inferference by the Supreme 
Court will be called for AfR 1958 S C 61 and Cri. A. 
No. 122 of 1954, D/ 20th December, 1957 (S C) and 
AIR 1936 P C 289, Foil. Earnest John White v. Mrs. 
Kathleen Olive White (Neemeade), (195^) S C J 839 i 
(1958) 2 Andh W R (SC) 125 i 1958 M PrC 594 : 
(1958) 1 M L J (Cri) 631 i 1958 All L J 671 : 1958 
S C A 1108 : 1958 B L J K 714 : (1958) 2 Mad L J 
(SC) 125 : AIR 1958 S C 441 (442) (Pt A) (Pr 4). 

Art. 136 — Evidence — Breach of civil liabi- 


lity or offence under S. 420, Penal Code — Facts 
found against accused by lower Courts — If open to 
challenge in Supreme Court — (Penai Code (1SG0)« 
S. 420). 

The question whether the evidetce discloses only 
a breath of civil liability or a criminal offence under 
S- 420, Penal Code, depends upon whether the com- 
plainant in parting with his money acted on the re- 
presentation, of the accused and in belief of the truth 
thereof and were in fact false to the knowledge of 
the accused. If the (^urts below find these facts 
specifically against the accused in categorical terms, 
the above questions of fact are not open to challenge 
in the Supreme Court in an appeal on special leave. 
Mobarik Ali Ahmed v. State of Bombay, 61 Bom L R 
58 : (1958) Mad L J (Cri) 42 t 1958 S C A «65 : 1958 
All B (H C) 112 : 1958 All Cr R 94 i 1958 SCR 
328 I 1958 S C J 111 i 1957 Cri L J 1346 i AIR 1957 
S C 857 (863) (Pt A) (Pr 8). 

•' Art. 136— Appeal under special leave— Ques- 

tion of vohintariness of confession — Consideration 
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Prima facie whether or not the confession is volun- 
tary would be a question of fact and in an appeal by 
special lea v^e under Art. 130, the Supreme Court 
would be reluctant to interfere with a finding on such 
a question of fact unless they are satisfied that theim- 
pugned finding has been reached without applying 
the true and relevant legal tests in the matter. Sarwan 
Smgh Ratan Singh v. State of Puni'ab, 35 Mvs L B 
2 od I 1957 S C R 953 t ILR (1957) Punj 1602^ 1957 
Mad W N (SC) 88 i 1957 Pat L R (S C) 53 * 1957 All 

T R (Sup) 99 : (1957) M L J (Cr) 6727(1957 S C J 
699 : 1957 M P C 781 : 1957 Cri L J lOU. AIR iV/ 
S C 637 (643) (Pt G) (Pr 10). 

Art. 136— Finding of fact— Finality. 

Tlie Supreme Court is, in criminal appeal under 
special leave, ordinarily bound by the finding of fact 
arrive 1 at by the High Court; but if it is found that 
the High Court has not dealt with theappeil as it 
should have, the Supreme Court will proceed to hear 
the appeal on the evidence. Juman v. The State of 

1957 Cri L J 5Se I AIR 1957 S C 469 (472) 
(Pt B) (Pr 13}» 

• - — Art 136— Appreciation of evidence — Finding 

J far binding — Penal Code (1860), Ss. 34 

and 302 — Applicability. 

Held on facts, in an appeal by special leave, ordi- 
narily the Supreme Court is bound by the findings of- 
fact arrived at by the High Court and e.'pecially 
when such findings are in favour of the accii.sed, the 
request on behalf of the State to canvass the correct- 
ness of the findings of the High Court, cannot be 
granted. The Jiiciges of the High Court were appa- 
rently not alive to the situation created by the con- 
elusion on facts which leave no option but to hold 
that the appellant is not guilty of the offence. In 
order, that S. 34 may be applied macaseofthis- 
kind, the common intention of committing the crime 
rnuit he attributed to more than one individual and 

if the offence is the result of a Joint act of more than 
one person, then only each one of them can be found 
guilty under S. 302 read with S. 34. Penal Code. 

Zahar Singh V, The State of Uttar Pradesh, 1957 Cri 
L J 581 1 AIR 1957 S C 465 (4C6) (Pr 8). 

• — Art. 136-Findings of fact — Interference. See 

Representation of the People Act (1951), S. 123 (7) 
AIR 1957 SC 444. ^ 

• — Art. 136-Findiags of fact— Interference. 

The ordinary rule of the Supreme Court is not to 
go behind the findings of fact arrived at by the 
Courts l>eIow unless there is a sufficient ground for 
doing so Kamala Devi v. Bachulal Gupta, 1957 SCI 
521 : 1957 Andh L T 315 : 1957 S C A 290 ; (1957) 

1 Andh W R (SC) 66 j (1957) 1 M L J (SC) 66 : 1957 
SCR 452 : AIR 1957 S C 434 (438) (Pt A) (Pr 8). 


• Art. 136 — Scope — Findings of fact — Inter. 

ference. 

In an appeal by way of special leave, the Supreme 
Court does not interfere with the findings of fact 
arrived at by the Couit below unless something 

substantial is ihown to persuade it to go behind the 

findings of fact arrived at by them. Kacberu Singh v 
State of Uttar Pradesh. 1956 Cri L J 950 i AIR 19.56 
S C 546 (547) (Pt A) (Pr 4). ^ 

• Alt. 136- Fir dings of fact— Interference, 

The Supreme Court on special leave does not ordi, 
narily interfere with findings of fact of the Courts 
below. Ram Shankar Singh v. State of Uttar Pradesh 

s s; bV(S. ® ^ ^ ^ 
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Criminal Appeal — Appreciation 


Art. 136 - 

of evidence. 

M here the Courts below have carefully examined 
and accepted evidence of eve- witnesses directly in- 
criminating the appellant, the Supreme Court on 
special leavo will not ordinarily go behind their 
findings. Chhutannai v. State of U. P., 1956 Cri L T 
797 : AIR 1956 SIC 407 (410) (Pt A) (Pr 8). 

® Art. 136 — Appreciation of evidence. 

The question whether the evidence that the accused 

was seen with the deceased at about the time of the 

occurrence near a garden should be believed is one 

on which the Supreme Court would not ordinarily 

inteifere with the views of the Courts below. Nathu 

y. State of Uttar Pradesh. 1956 Cri L J 152 : A I R 
1956 S C 56 (59) (Ft D) (Pr 8). ^ . a i it 

• Art. 136 — Question of fact. 

The question whether a person is a benamidar or 
not, is purely one of fact, and a finding thereon can- 
not be interfered with in special appeal, if there is 
evidence on which it could be based. Chattanatha v 
Ramachandra. (1956) S C J 1 : (1956) 1 Mad L J (SC) 

1 : (1955) 2 S C R 477 I 1956 S C A 3fil * 58 Pun L R 

m^A)\pr^5)^‘'^ L T 371 : A I R 1955 S C 799 (800) 

• Art. 136 —Special leave — Respondent, if can 
'Sake up point decided against him by High Court — 
Supreme Court— Practice. 

^ an appeal to the Supreme Court, upon special 

leave the Supreme Court will not allow the respon- 
dent to re.op?n a finding of fact decided against him 

V. Prijlal Nandlal, 
1955 Mad W N 991:(1955) S C J 658 : (1955) 2 
M L J (Sc) 154 ! (1955) Andh W R (SC) 408 * 1955 
S C A 999 1 A I R 1955 S C 610 (613) (Ft A) (P^ 2b 

•~^Art. 136 — Question of fact cannot be reaei. 
tated. ® 

Tn a special leave to appeal under Art. 136, it is 
not open to the appellant to re-agitate questions of 
.act and ask the Court to disturb the findings of fact 
arrived at by the Courts below. Those findings must 

binding. Kunjilal v. State of 

Q J N 707 I 1955 

^ 9(5: (1955) Andh 

L J 730 : 1955 SCR 872 : 
AIR 1955 S C 280 (282) (Pt A) (Pr 5). 

?. J. Art. 136 (1) Appreciation of ora! evidence — 

Criminal P. C. (1898), S. 439. 
1954 Cri L J 1808 : A I R 1954 S C 726. 

® I ^36r~f'i^^rference with finding of fact. 

A finding of fact depending upon the merits or 
appr(^iation of the evidence is not open to reconsi. 
deration in an appeal brought by special leave. 

Held, that no flagrant error of law or procedure 

had been pointed out to the Supreme Court in the 
findings of the Courts below, nor was the Supreiie 
Court satisfied that in arriving at findings of fact any 
miscarriage of justice had resulted to accused A T 
Peiris V. The State of Madras, 1954 Cri L I 163« . 

A I R 1954 S C 616 (621) (Pt C) (Pr 12). ' 

11 (b). Concurrent findings of fact. 

• Art. 1 36-Election petition— Appeal to Supreme 

Court by special leave — Concurrent tindiog on ques- 
tion of caste of candidate is a question of fact No 

interference — Practice. Bhaiya Lai v. Harikishsn 
Singh, 1965 Jab L j 8G0 : (1965) 2 S C A 721 : (I96S) 

1 S C W R 840 , 1965 M P L J 669 : 1965 M^h 1 i 
«02 : AIR 1965 S C 1557 (1558. 1559) iPt A) (Pr 4). 

• —Art. 136— Appeal with specialleave-Supreme 
Cx)urt normally does not seek to reappreciate evidence 


—Concurrent findings of facts of lower Coort* - 
1 indings cannot be allowed to be reopened unless 

s c iler !r36'7ffpVi'?p'?y. s ■ * I a I9« 

Art 136 Concurrent findings of fact. 

It is the practice of the Supreme Court not to inter- 
fere with concurrent findings of fact even in regular 

appeals under Art. 130, 
ot the Constitution. Bhagwan Swarup Lai Bishan Lai 

y. State of Maharashtra. (1964) 2 S C R 378 : (1964) 2 

136 — Concurrent findings of fact — No 

Representation of the People Act 
(19ol), S. 81. AIR 1964 S C 1360, P o a« 

? 136-Murder trial — Concurrent finding 

by Courts below about deceased having died on 

account of gunshot injuries received by him — No 
evidence to support finding — Finding can be looked 
into by Supreme Court. 

It p^eessary for proving the charge of murder by 
faring that (he deceased had died on account of the 
fk received by him and any finding to 

at effect, in the absence of evidence, can be looked 
into by the Supreme Court even though the Couits 
below have confirmed that fioding. Mod Singh v. 

I qV> ^ L J ( -iC) 74 : (1964) 1 

^2.5 ! 1963 Cur L J (SO 

4(59 : 1963 All L J 647 ; ]964 (1) Cri L J 727 i 1963 

2 S C J 714 : 1963 SCO 1007 : 

i ^ ‘ 1 S C R 688: A IB 

1964 S C 900 (903) (Pt C) (Pr 15). 


1 36— Concurrent findings of facts' — Prac- 
tice ot Supreme Court — Supreme Court would not 
mterfere unless there are exceptions — Fact that 
Supreme Court does not agree with reasons given by 
High Court for such finding is no ground for inter- 
lereuce. See Ibid, Art. 133. AIR 1964 S C 818* 


^ Art. 136— Concurrent findings of lower Courts 
on simple queUions of fact — High Court in second 
appeal interfering on ground of insufficiency of 

evidecce — Contravention of S. 100. Civil P. C.— 
Supreme Court would interfere. 

H here the Supreme Court is satisfied that in deal- 
ing with a second appeal the High Court has either 
Unwillingly and in a casual manner or deliberately 
conHavened the limits prescribed by S. 100, Civil 
1. C., by interfering with concurrent findings on 
Simple questions of fict on gronnd of injufficieucy of 
eviaence, it becomes the duty of the Supreme Court 
to intervene and give effect to the said provisions It 
^ ihat in jome cases, the High Court dealing 
with the second appeal is inclined to take the view 
that what it regards to be justice or equity of the 
case has not been served by the findings of fact re- 
corded by Courts of fact. A I R 1900 Andh Pra 397, 
Reversed. Midamanchi Raniappa v. Muthaluru Bo/- 
jappa, (1963)2 S C W R 107 : (1964) 1 Andh L T 
1 : 1964 S C D 358 : (1984) 2 S C R 673 : A I R 1963 
S C 1633 (1637, 1638) (Pt D) (Pr 12). 

• — -“Art. 136 -Concurrent findings of fact. 

The findings that the appellant put the signatures 
of his father who was already dead on the relevant 
documents, attested them and got the securities trans- 
ferred in the name of his father and received the 
money from the Post Office are findings of fact and 
following the usual practice, the Supreme Cburt will 
accept such concurrent findings based upon relevant 
evidence. G. S. Bansal v. The Delhi Administration, 


CONSTITUTION OF INDIA (1950). Art. 136. Note 11 (b) 


v(1963) 2 S C W R 187 : 66 Pun L R 60 : 1964 All 
W B (HC) 9 : 1963 Mad W N 670 : 1904 A’l CH R 
49 : (1964) 2 S C R 470 : 1963 (2) Cri L I 439 : (1963) 

fpf A) (P» 6%).'' ' ‘ 

• Art. 136 — Evidence Act (1872), S. 24 — “Ap- 

pears to the Court to have been caused Oy ioduce- 
ment^etc." — “Appears" means “seems" — Degree of 
proof Three lower Courts holding statement not 
one caused by inducement, threat or promise — 
Supreme Court will not interfere under Art. 130 of 
the Constitution. See Evidence Act (1872), S. 24 
A I R 1963 S C 1094. 
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‘Art. 136— Concurrent finding of fact— Finding 
that plaintiff had attained mafonty more than three 
years prior to suit is one of fact — Supreme Court 
would not interfere when there is no sufficient reason 
to diflFer from concurrent finding of two lower Courts, 
Padma Vithoba Chakkayya V. Mohd. MuUani, 1963 
-S C D 179 : (1963) 1 Audh L T 269 : (1963) 2 S C J 
172 I (1903) 3 S C R 229 : (1962) 2 Ker L R 340 : 
A I R 1963 S C 70 (72) (Ft A) (Pr 3). 

• Art. 136 — Concurrent finding by Courts below 

that certain service inams were pre-settlement inams 
— There being no special reasons such as manifest 
error of law in arriving at the finding or disregard of 
the judicial process or of principlci of fair hearing, 
etc., Supreme Court will not he justified in going be- 
hind such concurrent finding. Gondumogula Tatayya 
v. Pernumatcha Anande Vijaya Timma Jagapathi 
rajii, 1962 S C D 724 : (1963) 2 M L J (SC) 86 : (1963) 
2 Andb W R (SC) 86 : (1963) 2 S C J 461 : (1962) 
Supp3SCR 324. 

•ArlJ. 136, 134 — Finding of fact — Practice of 


Supreme Court is not to interfere with such finding 
except under exceptional circumstances especially 
when there are concurrent findings of fact. See Ibid 
Art. 134. A I R 1962 S C 1762. 


Arts. 136 and 134— Concurrent finding of fact 
—No interference by Supreme Court, unless there are 
exceptional circumstances. See Ibid, Art. 134. AIR 
1961 SC 1527. 


Art. 136 — Supreme Court — Practice — Con- 


m ^ ^ ^ ^ — — — — ^ V w « 

current findings of fact— No interference unless there 
are exceptional circumstances. Singhai Ajit Kumar 
V. Ujayar Singh. (1901) 2 S C J 680 : (1961) 2 Mad 
L J (S Cl 193 : (1961) 2 Andh W R (S C) 193 : AIR 
1961 S C 1334 (1335. 1336) (Pt A) (Pr 6). 


^ Art. 130 — Concurrent findings of fact — No 
interference— Hindu law— Partition -Question whe- 
ther certain property was left undivided. 

Prima facie, the question whether at a partition 
between members of a joint Hindu family, certain 
property was left undivided is a question of fact 
depending upon appreciation of evidence, and the 
Supreme Court, according to its settled practice, 
would not disturb a concurrent finding on the ques- 
tion. The Supreme Court would not be justified in 
an appeal with special leave in discarding a finding 
by the trial Court because some other evidence which 
could have been brought before the Court in support 
thereof was not tendered. Devidas v. bliri Shailappa, 
64 Bom L R 82 : 1962 Nag L J lOl : (1962) ISC) 
557 I (1961) 3 S C B 896 : AIR 1961 S C 1277 (1280, 
1281) (Pt A) (Prs 8, 9). 

Art. 136 — Questions of fact — Interference — 

II ^ s . r •• ^ t 


/mXVi X'JSJ ^ ^ I • Vi < V* •uvv A ft# vx.' * * w w w w 

The Supreme Court will not interfere on questions of 
fact, particularly when they are concurrent findings, 
except under exceptional circumstancf s. Shri Ram 
v. State cf Maharashtra, 1961 Mad W N 4SS : (1961) 
2 S C R 890 J 1961 All L ) 202 : 1901 B L J R 231 : 
(1961) 1 MadLJ (SC) 221 i (1961) 1 Andh W R 
(SC) 221 : (1961) 1 Ker L R 352 : 1901 M P C 255 : 
1901 Mad L J (Cr) 342 : 1961 Andh L T 396 : 1961 

[Vol 4.] Fn.D. 32. 


L R 434 : 1961 All Cr R 84 ; (1961) 1 S r r 677 • 

AIR 1961 

S C 6i4 (6/6) (IH A) (Pr 5). 


0) iVt A) (Pr 5) 

i „ T appeal-Concurrent find- 

iijg of fact 1' lading that charge against accused has 
been proved beyond reasonable doubt cannot be 
challenged in appeal by special leave. Kadiri 

Kunnammad v. State of Madras, 1900 Cri I 1101 * 1 . 
AIR 1960 S C 661 (663) (Pt A) (Pr 3) ^ ^ ‘ 


Art. 130 — Concurrent findings by lower 
Courts based on circumstantial evidence — Supreme 
Court will re-examine finding of lact. 


Orainarily.it IS not the practice of the Supreme 

the findings of fact reached by 
the High Court, particularly in a case where there 
IS concurrence of opinion between the two Courts 
below. \Miere the case against the accujed was 

entirely based on circumstantial evidence and there 

H administered a poison 
rn. ^ Eordships of the Supreme 

Court hit It necessary, in view of the extraordinarv 
nature of the case to satisfy themselves whether each 
conclusion on the separate aspects of the case was 
supported by evidence and was just and proper. 
Ordinarily, the Supreme Court was not requireo to 
enter into an elaborate examination of the evidence, 
but It departed from this rule in the particular cas^ 
in view of the evidence of conduct which the appell 

lant had sought to explain away on hypothesising. 

gestiiig inuoceute. Anant Chintaman Lagii v Slate 

of Bombay, 1960 C,i L J 682: 62 Bom LR 071 . 

1960 Mad L J (Cr) 493 : 1960 S C J 779 : {I96W^2 

S C A 62 : (I960) 2 S C B 4G0 : A I H i960 S C SOO 
(505) (Pt B) (Pr 16). ^ 


■Art. 136 — Appreciation of evidence — Con. 


current findings of lact. 

It is against the practice of the Supreme Court in 
an appeal by spacial leave to embark on an assess- 
ment ot the ewdon;e when two Courts have already 
assessed It and come w concurrent conclusiors ther^ 

iZ S C (Not“es)‘6S 


® 136 -Concurrent findings of fact— Inter, 

fercnce by Supreme Court. luier- 

Supreme Court to set 
concurrently arrived at by the 


1 ‘he evidence be. 

fore them legally come to the conclusion that the 
consideration mentioned in the deed of sale had been 
paid, It IS not for the Supreme Court to substitute its 
own view of the question for the view taken by the 

Courts below, Mallappa Ginmallappa Betgeri y 

Ramagouda lellappa Gouda Patil. AIRiqwco 
906 (907, 908) (Pt Ai (Prs 8, 9. 10). ^ ^ 


* ~ Concurrent Bnding of fact - Usual 

practice ot Supreme Court is to acconf if Qo.. iu-j 

Art. 133. AIR 1959 SC781 ^ 


ings oHach"" ~ concurrent find 


In an appeal filed by special leave under Art nfl 
of the Constitution it is not normally onen to fhn 

o r\r\o 1 1 f f. ^ PCIl tO ttld 


II 1 .*.^ .. uDen to 

appellant to ra]<e questions of fact or to ask for .o 


terference with • concurrent fin l ugs of 

the findings are vitiated bv error ofLw or fh 
elusions reached by the Courts-bdowle so a "T 

opposed to well-established principles as to amo"un’t 

.."ii-Cpnd v. S'la^f 


Bihar, 1960 Andh L t 407 1959 Mad L I'^r ,no”‘ 
1959 Cri L J lOS : 1959 All L 1,5 A 

(HC) 108 : 1959 B L J R 1 : p c ,6^ ' 


498 CONSTITUTION OF INDIA (1950), Art. 136, Note 11 (b) 


All Cr R 118 : I L R 37 Pat 1409 : 1959 S C J 222 : 
1959 SCR 1336 : A I R 1959 S C 18 (21} (Pt B) 
(Pr 5). 

O Art 136— Appeal by special leave — Convic- 

tion based on concurrent findings of facts — Inter- 
feretce— (Cr. P. Code (1898), S. 411-4). 

In a criminal appeal filed by special leave under 
Art. 136, it would normally not be open to the 
appellants to raise questions of fact before the 
Supreme Court, unless they are satisfied that tbe said 
findings are vitiated by errors of law or that the con- 
clusions reached by the Courts below are so patently 
opposed to well estaolished principles of judicial 
approach that they can be characterised as wholly 
unjustified and even perverse. Swaran Singh Rattan 
Siiigh V. State of Punjab, 35 Mys L J 255:1957 
S C R 953 : 1 L R (1957) Punj 1602 : 1957 Mad W N 
(SC) 88 : 1957 Pat L R (SC) 53 : (1957) All L R (Sup) 
99 : (1957) M L J (Cr) 672 i (1957) S C J 699 : 1957 
Cri L J 1014 : 1957 M P C 781 : A I R 1957 S C 637 
(640) (Pt A) (Pr 6). 

• Art. 136— Concurrent findings of fact— Inter- 

ference. 

When both the Tribunal and the High Court have 
made concurrent findings of fact against the appel- 
lant that he was guilty of professional misconduct 
the Supreme Court in an appeal admitted on special 
leave under Art. 136 of the Constitution wculd not 
re examine on merits that finding of fact. Manaklal, 
Advocate V. Dr. Premchand Singhvi. (1957) SCJ 
359: (1957) Mad LJ (Cr) 254 : 1957 SC A 719: 
1957 SCR 575 : AIR 1957 S C 425 (433) (Pt C) 
(Pr 11). 

• Art. 136— Scope — Accused acting under com- 

mon intention and common conspiracy — Conviction 
and sentence— CoECurrmt finding— Eifect. Ste Penal 

Code (1860), S. 364, 1957 Cri L J 559 : A I R 1957 
S C 381. 

a Art. 136— Concurrent findings of fact— Inter- 

ference. 

W here both the Sessions Judge and the High Court 
concurred in the conclusion arrived at regarding 
respective degrees of guilt of the various accused the 
Supreme Court hearing an appeal under special leave 
would not ordinarily canvass the correctness or 
justification of the findings on question of fact arrived 
at by the lower Courts. Dharman v. State of Punjab, 
1957 Cri L J 420 I A 1 R 1957 S C 324 (325) (Pt A) 
(Pr 4). 


® Art. 136 (1)— Concurrent findings — Finding 
about guilt vhen can be re-opened by Supreme 
Court. 

Where the Sessions Judge accepts the testimony of 
the prosecution witnesses and disbelieves the story ’ 
put forward by the accused and in this he has the 
concurrence of the High Court on appeal, the 
Supreme Court would not be justified in re opening 
the finding about the guilt of the accused appellants, 
if no question ot law is involved or if the conclusion 
is not perverse or opposed to principles of natural 
justice or revolting to judicial conscience, Nlranjan 
Singh V. State of U. P., 195' Mad W N (S C) 1 : 
(1957) Mad L J (Cri) 1 : 1957 S C A 75 i 1957 S C J 
69 : 1957 Cri L J 294 i 1957 All W R (HC) 258 : 
1956 SCR 734 : 1957 All L J 233 : I L B (1956) 2 
All 745 : AIR 1957 S C 142 (146) (Pt A) (Pr II). 

• —Art. 136 — Practice — Concurrent findings of 
fact— Interleience by Supreme Court. 

The usual practice of the Supreme Court in special 
appeals under Ait. 136 is not to disturb findings of 
fact by Tribunals unless there are exceptional 


grounds therefor. But where the Tribunal has^ 
spoken in two voices, and has given inconsistent and 
conflicting findings, the Supreme t^ouit has, if neces. 
sary to determine which of them should be accepted 
as supported by material findings. Pipiaich Sugar 
Mills. Ltd. V. Pipraich Sugar Mills Mazdoor Union*. 
(1956-57) 11 F J R 262 » (1957) 1 Lab L J 235 : 1957 
S CJ 38 : 1956 S C R 872 : 1957 S C A 28 : AIR 1957 
S C 95 (102) (Pt C) (Pr 11). 

• Art. 136— Appeal by special leave in crimina) 

case —Appreciation of evidence by lower Court 
Inferference in appeal— Concurrent findings of lower 
Courts— Effect. 

Where the witnesses on a certain point are, after due 
consideration ol the circumstances and the criticisms 
levelled against their evidence, believed by both the 
Courts below, it is not for the Supreme Court to re- 
weigh or to re.appreciate their evidence and come to 
a contrary conclusion. Pritam Singh v. State of Pun- 
jab, 1956 Cr L J 805 : AIR 1956 S C 415 (422, 424) 
(Pt A) (Prs 19,21, 25). 

• Art. 136— Appreciation of evidence. 

Support was sought to be derived from the discre- 
pancies to be found in regard to the date of the occur- 
rence in the evidence as also in the report of the inju- 
ries made by the doctor to the police on the 15th 
March, 1952, evening. It was suggested that apart from 
the occurrence of the 13th March, 1952, deposed to 
by the witnesses there must have been of necessity 
some further occurrence on the evening of the 14th 
March, 1952, which aggravated the condition of the 
deceased and which was really responsible for his 
ultimate death. Both the Courts below arrived at a 
concurrent finding of fact that the injuries were really 
inflicted by the accuied on the person of the deceased 
On the evening of the 13th March, 1952, and these 
were the injuries which were responsible for the ulti- 
mate death of the deceased. 

Held, that the Supreme Court had no reason to 
differ from this concurrent finding of fact. Inder 
Singh V. State of Pep^u, 1955 CrLjl014: ILR 
(1954) Patiala 380 : AIR 1955 S C 439 (440) (Pt B) 
(Pr 6). 


• ^— Art. 136— Supreme Court— Practice— Concur- 
rent findings of three courts— Mixed question of law 
and fact — Nature of property — Interference. 

The question as to non- ancestral nature of property 
is a mixed question of law and fact and when there 
is a concurrent findirg on it of three courts, it cannot 
be allowed to be re-opened in an appeal before the 
Supreme Court. Copal Singh v. Ujagar Singh, 1954 
S C J 562 : ( 1955) 1 S C R «6 : 1955 S C A 223 : AIR . 
1954 S C 579 (580) (Pt A) (Pr 7). 


•— ; — Art. 136— Concurrent finding based* on sole 
testimony of unreliable witness who was himself # 
party to the preparation of a forged document in 
the case — Review by Supreme Court on special 
leave. 

When the Court of first instance and the Court of 
appeal arrive at concurrent findings of fact after oe- 
lieving the evidence of a witness, the Supreme Court 
as tbe final Ck)urt does not disturb such findings save 
inmost exceptional cases. Thus where a finding of fact 
is arrived at on the testimony of a witness who is ntn 
a person orf whom any reliance could be placed and 
who was himsell a party to the preparation of ^ 

:ed document in the suit and the courts below nave 
eparted from the rule of prudence that such tes^ 
mouy should not be accepted unless it is corremoratw 
by some other evidence on the record, a finding 
that character in the circumstances of a 
case may well be reviewed even on special leave it ^ 
other circumstances in the case require it, and snbstan- 
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ttal and grave Injustice has resulted. Hanumant v. 
The State of Madhya Pradesh. (1952) S C A 623 i 
1952 All W R (Sup) 109 : 1953 Mad VV N 347 : 
(1952) 2 M L J 631:1952 SCJ 509 : 1952 S C R 
1091 : 54 Cr L I 129 : AIR 1952 S C 343 (345) (Pt A) 
tPr 9)# 


• ‘^Art. 136- Supreme Court practice — Concur- 

rent findings on questions of fact — Intel ference. 

When the Courts below have given concurrent 
findings on pure questions of fact, the Supreme Court 
would not ordinarily interfere with these findings and 
review the evidence unless there are exceptional cir- 
cumstances justifying departure from this normal 
practice. The p'isition may undoubtedly be different 
if the inference is one of law from facts admitted and 
proved or where the finding of fact is materially 
affected by a violalion of any rule oE law or proce- 
dure. The practice adopted by the Supreme Court is 
similar to what has always been acted upon by the 
Judicial Committee. “It is not by any means a cast 
iron practice” ; there may occur cases of unusual 
nature which might constrain the Supieme Court to 
interfere with the concurrent findings of fact to avoid 
miscarriage of justice. Sriniwas Ram Kumar v. Maha. 
bir Prasad, 1951 ALJ (S C) 64 : 64 LW 544 : (1951) 
S C J 261: ILF 30 Pat 673 : (1951) SC R 277 : 87C L 
J 236 : AIR 1951 S C 177 (179) (Pt A) (Pr 8). 

0 Art. 136 — Appeal under —Concurrent findings 

of fact by lower courts cannoi be interfered with. 

In appeals under Art. 136 the High Court generally 
does net interfere with the concurrent findings of 
fact. The appeal preferred bv accased has to be limi- 
ted to questions of law which may arise on the find- 
ings recorded agiinst him by the courts below. 
Krishnan Nair v. State of Kerala, 1959 Ker L J 1118 : 
1959 Ker L T (S C) 20 I I L R (1959) Ker 1094 (S C). 

12. New point. 


leave be^re the Supreme Court the question is raised 

c rtco r Ihe Magistrate acting under 

S, 259 of the Cantonments Act (1924) is a persona 
designata and, therefore, his order is not revisable 
under Ss. 435, 439 of the Code of Criminal Procedure, 
though the High Court may not have jurisdiction to 

interfere under Ss. 435/439 of the Code of Criminal 

Procedure it can certainly interfere with the order of 

the Magistrate under Art. 227 of the Constitution If 

this point had been raised before the High Court it 

may very well be that the High Court might have 

pnsidered the reference as if it was an application 

before it under Art. 227 of the Constitution, in which 

case the High Court would have jurisdiction to inter. 

fere with the order of the Magistrate if it came to the 

conclusion that the Magistrate had no jurisdiction 

under S. 259 of the Act. In the circumstances the 

Supreme Court would not permit the appellant to raise 

this point before it. Cantonment Board, Ambala v 

Pyare Lai, 1966 Cr L J 93 : (1965) 2 S C W R 972 i 

(1965) 2 S C A 783 : AIR 1966 SC 108 (109, 110, 
112) (PtB) (Prs 3, 13). xiu. 


• — Art. 136—New plea — Appeal by special leave 
against order of High Court on reference under S. 66, 
Income-tax, Act Point that a particular question did 
not arise out of the order of the Appellate Tribunal 
not taken before the High Court or in the state- 
rnenl of ca^ before Supreme Court —Point cannot be 
allowed. Comriissioner of fncometax. NJadras v 
Stremann, (1965) 1 I T J 5 : (1965) I S C J 106 • (19651 

56 I T R 62 : AIR 1965 S C 1494 (1495, 1496) (Pt B) 
(Prs 7,8). 


Art, 


proof that Covernineid had sanctioned lodginc of 
complaint under S 198 11, Cr. P, Code - Plea neither 
rai-sed in Courts below nor taken in petition for spe- 
cial leave-Plea not allowed to be rai‘ed. Sahib Singh 
Mehra v. State of U. P., (1965) 1 S C VV K 571 • 

a45y,StV?pff 


• Art. 136-‘New plea— Plea not raised in Courts 

below — Appellant not allov/ed to raise it in Supreme 
Court for first time. South Asia Industries Private. 
Ltd. V. Sarup Singh. (1965) 2 S C \V R 934 : (1966) 1 
SCA 151 ; AIR 1966 S C 346 (352) (Pt A) (Pr 24). 

9 Arts. 136, 133 — New plea by respondent — 

plea of considerable importance — Supreme Couit 
may deal with it. 

The scope of an appeal cannot, even at the instance 
of the respondent whq is entitled to support a decree 
in his favour even upon a grouid found against him 
by the High Court, bo permitted to be enlargel beyond 
that of the appeal before the High Court or the Courts 
below. But the Supreme Court may deal with it, if it 
is a question of considerable importance and might be 
raised in other similar suits which are pending. 
Bharat Kala Bhandar, Ltd., (Private) v. MunicipU 
Committee, Dhamangaon, (1965) 2 S C J 741 : (1965) 
2 I T J 657 : AIR 1966 S C 249 (257) (Pt A) (Pr 25). 

• Art. 136— New point — Invalidity of sanction 

—Point not raised in High Court or earlier— Point not 
allowed to be raided. Mangaldas v. Maharashtra State, 
(1965) 2 S C W R 561 : (1965) 2 S C A 530 : 1966 
CrLJ 106: AIR1966SC 128(130) (Pts A,C) (Prs. 2, 6). 

• — ^rt. 136—New plea —Plea of jurisdiction not 
denending upon investigation of facts — Plea that 
oraer of Magistrate acting under S. 259 of Canton- 
ments Act is not revisible under Ss. 435/439 of Cr. P. 
Code — plea not allowed to be raised Order can be 
interfered with under Art. 227 of the Constitution. 

It is true that a question of jurisdiction not depend- 
ing upon tacts to be investigated can be allowed to be 
raisea at any stage. But where in an appeal by special 


• Art. 136 Question of law — If can be raised. 

Question of Ia^y which can be decided on the mate- 
rial on the record of the case can be allowed to be 
raised at the stage of appeal, by special leave. State of 
Rajasthan v. Karamchand Thappar, (1965) 16 S T r* 
412 1 AIR 1965 S C 913 (917) (Pt C) (Pr IS). 

• T7~ 136-New point raised regardirg validity of 

section for first time in appeal-Siich point will not 

be allowed to be taken. Lakshmi Narayana Reddw 
State of Andhra Pradesh. (1963) Supp 1 S C R 308 • 
AIR 1965 SC 580 (585) (Pt I'/ (Pr 13) * 

Art. 136— Question of law or fact not raised 
before IHgh. Court, when can be raised before 

It may be conceded that if a point of fact which 
plainly arises on the record, or a point ot law which 
IS relevant and material can be argued without any 
further evidence being taken, it may, in a proper 
case, be permissible to the appellants to ask the 
Supreme Court to con:icer that point in an aoneal 
under Art. 136 of the Constitution; after all in cri 

mmal proceedings of this character where sentences 

of death are imposed on the appellants, it may not be 
appropriate to refuse to consiifer relovantand material 
pleasof fact and law only on the ground that thev 
were not urged before the High Court. If if is shown 
diat the pleas were actually urged before the Ilieh 
Court and had not been considered by it then of 
course, the party is entitled as a matter of 'r ghf to 

obtain a decision on tho,se pleas from the Supreme 

Court But even otherwise no hard and fast rul^cTn 
be laid down prohibiting such pleas being raiLd In 
appeals under Art. 136. Masalti v State of II P 

1964 S C D 980: 1964 Mad W N 588 : (1965) 1 S c J 
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P05; ILR (1964) 2 ^1) 694 : 1965 Mad L J (Cri) 312= 
(1964) 8 S C R 1.33: (1965) 1 Andli L T 19 : 1965 (1) 
Cri L J 226 : A I R 1965 S C 202 (208, 209) (Pt B) 

Art. 13C — New plea — Plea not raised before 


revenue authorities, Income-tax appellate tribunal or 
even before High Court -Plea not entertained by 
Supreme Court for first time in appeal before it. The 
Commissioner of Income-tax Bihar and Orissa, Patna 
V. Rani Bhuwanesh svari Kuer, ILR Fat 577: (1964) 
7 SCR 920 : (1964) 53 ITR 195 : (1964) 2 I T J 170 • 
1964 B L J R 713: (1964) 2 S C J 361;AIR 1965 SCO 
(10) (Pt A) (Pr 12). 

• — ;"Art. 156 — New point — Question whether 
premiums received on issue of share capital are gains 
within Explanation to S. 2 (6-A) of the Income-tax 
Act (1922) — Question neither urged before High 
Court nor before appellate tribunal — Question not 
allowed to be developed by Supreme Court. Bharat 
Fire and General Insurance Ltd., New Delhi v 
Commr. of 1. T. New Delhir(1964) 2 S C W R 115 *• 
G7 Pun L R 1 : (1964) 7 SCP 626 : (1964) 53 I T R 
108: (1964) 34 Com Cas 683 : (1964) 2 Com L J 100 : 
(1964) 2 I T J 138 : (1964) 2 S C J 434 : AIR 1964 
S C 1800 (1803) (PtA) (Pr 7). 


• Ai’l. 136— New plea— Question regarding exact 

effect of S. 48^(3), Administration of Evacuee Pro* 
perty Act (1950) as amended in 1950 and whether it 
will apply even to cases where recovery had become 
barred under Limitation Act before 22-10*1950 — 
Question not raised in lower Courts — Not allowed to 
be raised for first time before Supreme Court. Memon 
Abdul Karim Haji Tayab Central Cutlery Stores 
Veraval v. Deputy Custodian-General New Delhi. 
(1904) 6 S C B 817: (1904) 2 S C J 220 : AIR 1904 S C 
1256(1259,1260) (Pt D) (Pr 6). 

• Art, 136 — Plea of mala fide against Govern- 

ment based on averments made for first time in 
apphcBtion for special leave to appeal, cannot be 
raised in special appeal. 

A plea of mala fide must always be made by proper 
pleadings at the trial stage, so that the respondent 
has an opportunity to meet the said pleadings. A case 
of mala (ides cannot be made on the averments made 
for the first time in the application for special leave, 
Makhan Singh Tarsikka V State ot Punjab, 1964 Cur 

LJ(SC) 1: 1964 SC D 201: 1964 (2) Cri L J 217 t 
(1965) 2 S C A 739 : AIR 1964 SC 1120 (1126) (Ft B) 
(Pr 17). 


•"~Art. 136— Question whether respondent to 
application under S. 488, Criminrl P. C. submitted to 
jurisdiction of Magistrate— Question is mixed question 
of fact and law — Supreme Court will not in the 
absence of exceptional circumstances allow such 
question to be raised for first time before it. Mst. 
Jagir Kaur v. Jaswant Singh, (1963) 1 S C W R 536 : 
(1963) 1 Mys L T (S C) 79 : 1963 S C D 896 : 1963 
Mad W N 428 : (1904)2 S C R 73 : (1964) 1 SCA 166 : 
(1964) 1 S C J 386: 1964 Mad L J (Cri) 254: 1963 (2) 
Cri L J 413 : 1963 All Cr R 271 : 65 Punj L R 814 : 
1963 All W R IH C) 543 i 1963 Cur L J (S C) 15 : 

1963 All L J 807 I A I R 1963 S C 1521 (1523) (Pt A) 

(Pr 4). 


Art. 136— New plea— Case not made out in 

statement of case -Cannot be allowed at time of 
arguments. 

If a certain case is not made out in the statement of 
the case the Supreme Court will not allow the ca^e 
to be made out at the lime of the arguments. The 
Supreme Court has to be very strict in enforcing the 
rules of pleading, as laid down in the rules of the 

Supreme Court bearing on the question of statement 

of case of the parties. These rules have been laid 
down with a view to help the Court in narrowing 


down the controversies between the parties and also 
tor the purpose of giving notice to the other side that 
a particular question will be raised, and that that 
party should be ready to meet that particular point 
The Supreme Court would not ordinarily permit any 
laxity in the matter of pleadings in the Supreme 
Court. Tulsi Das khimji v. Workmen, (1964) 1 S C I 

300 : (1963) 1 S C R 675 : ( 196 ?) i Lab i J 435' 

(1962) 4 Fac L R 453 : (1962-63) 22 F J R 316 • AIR 
1963 S C 1007 (1012. 1013) (Pt D)(Pr 8) ' “ 

136— New point— Question as to prejudico 

due to non-compliance with S. 342, Criminal P. C.— 
Question cannot be allowed to be raised for the first 
time in appeal under Art. 136-Criminal P.C.(1898), 

Where no grievance was made in the lower Courts 

c o'io with the requirements of 

8. 342, Criminal P. C. rlhe point as to prejudice to 
the accused appellant cannot be allowed to be raised 
tor the first time in an appeal under Art. 136, the 
reason being that whether there was prejudice is a 

V. Uttar Pradesh, 
(*^63) 1 S C W R 158 : (196:3) 1 Mys L J (SC) 47 : 

L J 667 : (1963) Supp 1 S C R 408 : 

L J 397 : 1963 B L J R 
W R (H C) 304; 1963 (1) Cri L J 809: 
1^63 All Cri R 156 : A I R 1963 S C 822 (824) (Pt B) 

(Pr 5). 


Art. 136 -—Nev point— Industrial dispute — 
Reterence of dispute relating to introduction of 
gratuity scheme in cement factory— Company merely 
opposing introduclioQ of scheme before Tribunal but 
not making any submissions about details of scheme 
like maximum of wages payable as gratuity— Award 
in favour of introduction of scheme — Appeal to 
Supreme Court by special leave — No points as to 
details of scheme raised in special leave petition — 
Company not allowed lo challenge details of scheme 
in Supreme Court. Management of Sone Valley 
•Tortland Cement Co., Ltd. v. Their Workmen, (1962) 
4 Fac L R 176 ; (1962) I Lab L) 218 : (196U62) 22 
F J R 34 : AIR 1963 S C 495 (498. 499) (Pt C) (Pr 6). 


•■"~Art. 136: — New plea — New pleas which need 
further evidence are not allowed to be raised in 
appeals under Art. 130 of the Constitution. Dr. Copal 
Dciss Verma v. S. K. Bhardwaj, (1961) 2 S C J 616: 

(1962) 2 S C R 678 : AIR 1963 S C 337 (340) (Pt D) 
(Pr 11). 

• Art. 136— New point — Point not raised in 
Courts below but having heard arguments on it 
Supreme Court pronounced upon it. Dr. Indramani 
Pyarelal Gupta v. W. R. Na'u, (1963) 2 S C J 59 : 65 
Bom L R 378 : (1963) 1 S C R 721 : A I R 1963 S C 
274 (284, 285) (Pt D) (Pr24). 

• — — Art. 136— New plea— Point not presssed in 
High Court— Decision on point turning on investiga- 
tion of facts not made — Point should not be allowed 
to be taken in appeal to the Supreme Court. Waverly 
Jute Mills Co , Ltd. v. Raymon Co., (India), Pvt., 
Ltd., (1963) 1 S C A 391: (1963) 3 S C R 209 : AIR 
1963 S C 90 (96) (Pt D) (Pr 16). 

• Att. 130— New pha— Case not raised in lower 

Courts but made in appellant’s statement of case— Not 
allowed. R K. Dalmla v. Delhi .Administration, (1963) 
1 S C R 253 : (1902) 32 Com Cas 699 : 1962 (2) Or 
L J 805 ( AIR 1962 S C 1821 (1877) (Pt V) (Pr 330). 

• Art* 136— New point based on Displaced Per- 

sons (Institution of Suits) Act, 1948, as amended by 
Act, 1950 raised for first time in appeal under Art. 130 
— Point not taken in plaint— Suit in forma pauperis out 
of circumstances arising out of partition of India — 
New point allowed to be raised, v. A. No. 299 of 1951 
D/* 13-3*58, Reversed. Boota Mai v. Union of IndUi 
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1962 SCD 749 : (1963) 1 SCR 70 : 64 Punj L R 1043 : 
1962 B L J R 832 : (1962) 2 S C A 669 : 1962 Nag L J 
587 I 1962 M P L J 1019 : A I R 1962 S C 1716(1721, 
1722) (Pt B) (Pr 13). 

® “^Art, 136 — New plea — According to settled 
practice of Supreme Court appellant, except in excep- 
tional circumstances, is not entitled to raise plea for 
the first time at th 3 hearing in Supreme Cjurt. See 
Ibid. Art. 133. AIR 1962 S C 1183. 

• Art. 136 — New point — Question relating to 
interpretation of S. 3 (2) (d) and Explanation (1) 
appended to it, of Madras Estates Land Act — Point 
though not agitated in High Court allowed to be 
argued before Supreme Court. Gondumogula Tatayya 
V. Penumalcha Anande Vijaya Timma Jagapathiraju, 
1962 S C D 724 : (1963) 2 M L J (S C) 86 : (1963) 2 
Andh VV R (SC) 86 : (1903) 2 S C J 461 : (1962) Supp 
3 S C R 324. 

• Alt. 136 — New plea — Question of mala fides 

on pait of employer in dismissing workman for 
alleged misconduct is one of fact — Question c.irnot 
be raised for first time in appeal before Supreme 
Court. Central India Coal Fields, Ltd , C.ilcutta v. 
Ram Silas Shobnath, (1960-61) 19 F J R 302 : ( 1961) 
2 Fac L R 545 : (1961) I Lab L J 546 : AIR 1961 SC 
1189 (1191) (Pt B) (Pr 6). 


In an industrial dispute points of importance, such 
as, that the particular dispute is not an industrial dis- 
pute, shoulcl be raised before the original industrial 
Court. Where the point is not taken even in the peti- 
tion for special leave the appellant would not be 
allowed to raise it before the Supreme Court. 

The question whether a dispute relating to a single 
employee which is not taken up by the employees or 
the union is an industrial dispute is a mixed question 
of fact and law and the Supreme Court would be very 
reluctant to allow a new point to be raised, the deci- 
sion of which would need further enquiry info rele- 
vant facts. The Manager, Bengal Nagpur Cotton 
Mills Ltd’. V. J. Bastian, (I960) 1 Fac L R 525 i (1960) 
1 Lab L J 501 : A I R 1900 S C lllO (1114, 1115) 
(Pt A) (Prs 4, 5). 

• Art. 136 — New plea— Complainant filing revi- 
sion egainst acquittal — No objection bv accused that 
revision was barred by virtue of S. 439 (5,^ Criminal 
P. C. (1S98) as complainant had right to file appeal 
under S. 417 ^3). Criminal P. C. (1898) — Objection 
cannot l>a allowed to be raised for fif t time in appeal 
under Art. 136. Afadanraf v. JaUmcfiand Lodha, 

1960 Cr L J 1151 : A I R i960 S C 744 (745) (Pt A) 
(Pr 5). 

• Art. 136 — New’ case. 


9 .^rt. 136— New plea. 

In an appeal by special leave against the award of 
an Industrial Tribunal it was contended that the 
Tribunal erred in awarding bonus without having 
recorded a conclusion as regards the existence and 
extent of gap between the actual wages received by 
the workmen and the living wage. No such ground 
had been taken in the petition for special leave to 
appeal. The aw'ard of the Tribunal as well as the 
statement of the case filed by the appellant did not 
refer to any such question having been raised. 

Held, that it was not open to the appellant to urge 
such contention in appeal before the Supreme Court. 
Burmah Shell Refineries, Ltd. v- Their Workmen, 
(1961) 1 S C J 577 » 1961 S C D 458 : (1961) 3 S C R 
669 I (1961) 2 Fac L B 273 i (1961) 1 Lab L J 644 : 
AIR 1961 S C 917 (919) (Pt A) (Pr 3). 

9 Art. 136— New point — Point not raised before 

lower tribunal — Point being one of law arising on 
admitted facts allowed to b*- argued before Supreme 
Coart. Alembic Chemical Works Co., Ltd. v. Work- 
men, (1961.62) 20 F J R 78 i (1961) 2 S C J 745 i 
(1961) 3 S C R 297 : (1961) 2 Fac L R 191 : (1961) 1 
Lab L J 328 : A I R 1901 S C 647 (648) (Pt A) (Pr 3). 

• Arts. 136, 133 — Practice — New point — New 

plea involvicg question of fact not raised before High 
Court- Supreme Court refused to allow it to be rai-^ed 
in appeal filed before it on a certificate of fitness. 
Thakur Kesari Singh V. State of Rajasthan, (1961)1 
S C J 254 H 1961 ) 2 S C R 47 : A I R 1961 S C 432 
(439.440) (PtE) (Pr3I). 

• Art. 136 — New point — Industrial dispute — 

Retrenchment— Point that principle of last come, first 
go not followed, cannot be taken for first time in 
appeal before Supreme Court. New.spapers, Ltd., 
Allahabad V. U. P. Stale Industrial Tribunal, (I960) 
1 Fac L R 587 i (1960) 2 Lab L I 37 : (1960-61) 19 
F j R I : AIR 1960 S C 1328 (1329) (Pt B) (Pr 6). 

• Art. 136— New point— Question of fact-Ques- 

tion of fact not raised at any ear ier stage— Point can- 
not bo permitted to be urged before Supreme Court. 
Rajendra Mills v. Their VVorkrnen, (i960) 2 Lab L J 
53 : (1961-62) 20 F J R 543 i (i960) 1 F L R 854 i 
AIR 1960 S C 1323 (1325) (Pts U. E) (Pr 8). 

• Art 136 — New po.nt — Industrial dispute — 

Important point or mixed question of fact and law. 


case not .set up in the written statement and not 
therefore allowed by the Higli Court to be argued 
before it, was not allowed to be made out by the 
Supreme Court m an appeal from the decision of the 
High Court. Lilachand Tuljaram Cujar v. .Mallappa 
Tukarani Borgavi. 1060 S C J 96 : 62 Pom L R 134 • 

(I960) 1 S C R 693 : A I R 1960 S C 85 (87, 88. 89) 
(PtA)(Pr4). 

• Art. 136— Prevention of Corruption Act (1947), 

S. 3, Proviso — Investigation by Police otficer — Non- 
compliance with provisions of Act— Objection cannot 
be raised before Supreme Court for first time — Con- 
viction not vitiated. Sec Prevention of Corruption 
Act (1947), S. 3, Proviso. AIR 1059 S C 831. 

* Art. 136 New plea — Plea of waiver. See 
Houses and Rents— Bombay Rents, Hotel and Lodging 
House Rates Control Act (LVII of 1947), S. 13 (1) fe) 
AIR 1959 SC 689. 






ft 

In an appeal by special leave under Art. 130, the 
appellant assessee sought to raise for the first time a 
new point that the entries in her books of accouni 
could not in law show profits received by her because 
the appellant could not trade with herself. 

Held, that in the special circumstances of the case 
the appellant could not be allowed to raise the point 

as that would mean reopening of the whole enquiry 

into the appellant’s liability to tax. Indermani Jatia v 
of Income-tax. U. P., 1959 S C I 68 • nO'.qJ 
T R 298 :ILH ( 1978) 2 All 932 : (1959) Su,,? 
SgC : A I R 1959 S C 82 (59. 90) (Pt B) (Prs- 15, 

plea— Point not talcen in plead- 
ings and lower Court -- No issue - If can be raised 

before Supreme Court. See Civil P. C. (1908) S 110 

AIR 1958 S C 255. UJUO), il2. 

• 136-New plea— Question of law. 

Vresh point before Supreme Couit — Point heina 
purely one of law - Supreme Court flowed it toll 
argued. State of Bihar v. Ham Naresh Paridv 1 t )=;7 
Pat L R (S C) 31 : 1957 S C C 282 lO-T r. i 
1977 8 C A 370 : 1977 S C J 330 1977 nS fl! 4 ,lr ’ 
(1957) Mad L I (Cr) 247 : 1937 M P C 120 c - 7 '’/’,/ 

'1977 1^7 All LJ 009 ."^tLR Ofi'prt^^ll)". 
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Art. I3(i-N’ew point— Appeal by special leave 
against judgment of High Court on writ petition — 
supreme Court declined to entertain question not 
raifed in petition or in the High Court. Mohammad 

1957 SC A 170:1957 
1 M L 1 (SC) 41 : 1957 S C C 180 : 

^ ^ SCR 414 : A I R 

19o/ S C 246 (249) (Pt C) (Pr 9). 

Art. 136— New plea 


Where the question about the misioinder of charges 

Court and was not taken 
in the petition for special leave it cannot be permitted 
at yie stage of hearing of the appeal. Margal Singh 

Madhva Bharat. 1957 Cr L I 325 : A I R 
19o/ S C 199 (201) (Pt A) (Pr 5). 

“—Art. 136 New plea — Permissibility. 

Where the points that the verdict of the fury was 
vitiated jy communal bias and that the examination 
ot the accused under S. 342, Cr. P. Code, was ioade- 
quate, were not raised hi fore the High Court the 
Supreme Court is reluctant to allow any such conten- 
hons lo oe raised on special leave. Moseb Kaka 

1 n JX Bergal. 1956 Pat L R 
18^: 1956 S C J 533 : 69 Mad L W 997 • 195G SCR 

?540) (pt C) fpr 7)1 ^ ^ : AIR 1956 S C 536 : 

* 7 New plea ncce.csitatinE retrial — 

Permissibility— (Cr. P. Code (1898), S. 342). 

P which would, if accepted, nece.ssitate 

a retrial, as for example, that mac equate examination 
of accused under S. 342, Cr, P. Code, in a jury trial 
has vitiated the trial is one that ought to be put for- 

of the “"y ‘he time 

he ft ‘he High Court. It cannot 

10 entertained for the fir>t time in an appeal on spe- 
cial ^eave Mo.seb Kalca Chowdh rv v State of West 

Rengal, IfJoG SCI : ip^g „ ,o_ . 

S C R 372 : fi^ Mad_ L W S97 ; 1956 AM w7l Vslm) 
102 : 1956 S C A 754 : 1956 Cr L J 940 • 1957 R L I R 
.54,5 : 19.56 All L J 567 .. (1956) 2 Mad L J SC) 33^ 
AIR 19,56 S C 536 (540. 541) (Pt E) (Pr V ^ 

® 136 — Supreme Court — Practice-New 

plea-Question of law. ^ 

r.-,T nothing to preclude a question if it is 

rf rt^ '’•m “u "‘r' jeopeaed before the Supreme 
Court w’lth its leave when it happens to be one of 

hladras v. Raja- 

o sPr n Wfi : 1955 S C A 1331 . (1955) 

2 S C R 541 ; A I R 1955 s C 817 (819) (Pt C) (Pr% 


law. 


•Art^ 136 — Practice -New pica— Question of 

* • may rightly be allowed to raise a 

question even at appellate stage when it is a pure 
question of law. (Point conceded). M. K. Ranga. 

o Madras. 1955 S C J 51 5 : 
(Pr*i2) : A I R 1955 S C 604 (607) (Pt D) 

* 436 — Criminal case — Speciil leave to 

appeal New point — Entertainment of. 

In an appeal on special leave in a criminal case, 
even though a new point was raised for the first time 
betore the Supreme Court in that it was not raised 
before the High Court either during the hearing of 
the appeal or even at the time when the appellant 
applied for leave to appeal to the Supreme Court, still 

ho‘ld?ni'^T»t considered the point on fads 

noiaing that there was no substance in the point 

which related to the injuries to have been causeS^ by 


a lethal weapon with which they were alleged to 
have b^een camsed. Nawab Singh v. State of Uttar 

fpt A')1pr 3).^ Cr L J 73S : A I R 1954 S C 278 (278) 

•—Art. 136-Industrial dispute— Appeal -Appeal 
to Supreme Court-Question of jurisdiction-CaMOt 
be raised for first time. United Commercial Bank y. 
Secretary, U. P, Rai k Employees Union (1952) 2 
Lab L J 577 : AIR 1953 S C 437 (438) (R A) (|r 7). 

13. Retrospective operation. 

y I 136 ~ before Constitution — 

Valuation above Rs. 10,000 - Right of appeal - 

Special leave. See Ibid, Art. 133. AIR 1957 SC 540, 

• Art. 136— Retrospective operation. 

Article 136 has no retrospective operation. Hence 
where an award was pa.ssed on 15th January 1950, 
f . was published undfr S. 17. Industrial Disputes 
Act, 1947, by the Government in a notification of the 
Ministry of Labour, dated 17th January 1950, and 
was also declared binding on the same day for a 
period of one year, Art. 136 has no application. It 

r award was really published 

on 28th January 1950. when the notification referred 

to above appeared in the Gazette of India. Lloyds 
Bank, Ltd. v. The Lylods Bank Indian Staff Asso- 
ciation, AIR 1956 S C 745 (745) (Pr 2). 

• Art. 136 — Retrospectivity. 

Prima facie every legislation: is prospective and 
there is no reason to depart from this rule of inter- 
pretatioii m the case of Art. 136 of the Constitution. 
Even ■ without the use of the word 'hereafter' the 
Article conveys the same meaning. Janardhao Reddy 

cV^ Cr L J 391 : 1951 S C j 98 i 1950 

1 qS i.f ^ ^ W N 709 : 

IhaUPv 7^ ^ ^ ^ 

14. Bail. 

C. (1898), Ss. 426 (2B), 
388 (1) (b) and Ch. 29 — Power of 
High Court to grant bail to, or suspend execution of 
sen‘ence or, convicted person who has been granted 
certificate under Art. 134 (1) (c) or Art. 132(1). See 
Criminal P. C. (1898), S. 426 (2B). AIR 1938 All 

66 4 . 

T Court Rules and Orders — 

Allahabad High Court Rules, Ch. 23, Rr. 28 and 29 

has no power to grant bail or to 
suspend operation of sentence pending propos^ 
application for special leave to appeal to Supreme 
Court High Court does not possess inherent power 

Criminal F. C. (i898), S. 426 (2B). 

AIR 1956 All 523. 

15. Limitation, 

® Art. 136 — Delay — Condonation— Grounds— 
State not appealing against decision of High Court 
Time for appeal, expiring— Subject matter of suit 
^mtug under another State— Latter seeking leave — 
Delay, if can be condoned. 

Where a party acquiesces in a judgment and deli- 
berately allows the time for filing an appeal lo lapse, 

It would not be a sufficient ground to condone the 

he has subsequently changed his mind 
desires to prefer an iH)p9al. But where the result 
^1^6 litigation would affect the rights of members 
of the public, and it is just that the matter should be 
clecid^ on the merits, so that the controversies in- 
volved might be finally settled, the delay will be 
condoned. 

Where the Madras State did not file appeal against 
the decision ol the Madras High Court but actually 
suppoited the decision of the High Court, ;when the 
High Court granted certificate of fitness to the oppo- 
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site party, for appealing to the Supreme Court and 
the time for appeal was allowed to expire and the 
opposite party had appealed to the Supreme Court 
against the aecision of the High Court upon the 
certificate of fitness and in the meanwhile due to the 
State reorganization the subfeat-matter of the suit 
had fillen in the State of Mysore and the State of 
Mysore was substituted in the place of the Madras 
State and the Mysore State had asked for special 
leave under Art. 136 to appeal against the High Court 
decision, the delay was condoned by the Supreme 
Court considering the fact that the result of the 
decision would affect rights of the public. Sri 
Venkataramana Daevaru v. State of Mysore. .36 Mys 
L J 232 : ig.SS Mad W N (S C) 96 : ( mV S C F 
382 » (1958) 1 Andh W R (S C) 109 : (1958) 1 Mad 
L J (S Cl 109 : 1958 SCR 895 : AIR 1958 S C 255 
(262) (Pt B) (Pr 11). 

• Art. 138 — Limitation — Application for special 

leave— Supreme Court Rules (I9o0i. O. 13. R. I — 
Delay in filing application -(Limitation Act (1903), 

S. 5). 

•An application for special leave to appjil is to be 
filed in the time limited by the Rules of the Supreme 
Court. Where there was a delay of 44 days in filing 
the petition and the only ground urged for condona- 
tion of delay was that the petitioners had to collect 
money from amongst a large number of petitioners 
who were interested in the case : 

Held, that thit was not a sufficient ground for 
condoning the delay. Banarsidas iv. State of Uttar 
Pradesh. 1956 SCJ .529 : 1956 Mad WN .834 : 1956 
S C A 702 : 1956 BLJR 511 • 1956 SCR 357 : 1956 
S C C 299 ! 1956 .MI W R (11 C) 421 : 1956 All L J 
517 ; AIR 1956 S C 520 (522) (Pt B) (Pr 6). 

16. Interference with exercise of discretion. 

9 ^Art. 130— Other remedy open hut not availed 

of— Does not oust jurisdiction of High Court under 
Art. 220 — Alternative effective remedy — What is — 
Exercise of discretion by High Court — No inter- 
ference by Supreme Court unless exceptional circum- 
stances exist. See Ibid, Art. 226. (1965) 2 S C W R 
i032 I AIR 1966 S C 197. 

• —Arts. 136 and 226 — Other remedy open — 
Discretion of High Court to grant relief under Art. 
226 — Interference by Suprema Court. 

Though the High Court would not ordinarily 
entertain a petition :urder Art. 226 of the Consti* 
tution where an alternative remedy is open to the 
aggrieved party, it has jurisdiction to grant relief to 
such a party if it thinks proper to do so in the 
circumstances of the case. In the present case, the 
'High Court has chosen to exercise discretion in 
favour of the respondents and it would not be 
right for the Supreme Court to interfere with 
the exercise of that discretion unless it is sati5fied 
that the action of the High Court was arbitrary or 
unreasonable. Municipal Council, Khurai v. Kamal 
Kumar, 1965 M P L J 233 t 1965 Tab L J 237 : 1965 
Mah L J 225 : (1965) I S C W R 632 : AIR 1965 S C 
1321 (1324) (Pt A) (Pr7). 

■ Art. 136 — Interfere with discretion — Madjas 

Cultivating Tenants Protection Act (25 of 1955), 
Ss. 3 (4) (a), 3 (4) (b), 0 B — Failure of tenant to 
deposit rent in Court — Revenue Divisional Officer 
not exercising discretion to allow time- Jurisdiction 
of High Court and Supreme Court to interfere. See 
Tenancy-Laws — Madras Cultivating Tenants Protec- 
tion Act (25 of 1955). S. 3 (4) (a). AIR 1965 S C 49S. 

• Art. 136— Sentence— Interference in appeal — 

lOrdinarily Supreme Court will not interfere — Held 
liowcver that discretion in this respect was not 


judicially exercised by trial Court and by High 
Court and therefore Supreme Court interfered. 

The question of sentence is in the discretion of the 
trial Court and would not ordinarily be disturbed by 
the High Court in appeal if the discretion has been 
exercise J judicially. There is slill less reason ordi- 
narily for the Supreme Court to interfere with sen- 
tences pissed by the Trial Court and confirmed by 
the High Court. Where, however, some of the ac- 
cused persons were womenfolk and no specific part 
had been allotted to them it is reasonable to think in 
all the circumstances of the case that they did not 
take a leading part in the occurrence but came into 
the field when their menfolk came out — partly to 
save their fields and paitly to save their menfolk. 
O;) a consideration of all the circumstances of the 
case the sentence on these women-accused under 
S. 304, Part H read with S. 149, S. 326/149 and 
S. 148 should be reduced to the period of imprison- 

undergone. So also in respect of the 
male accused IQ considention of their old age the 
in.erests of justice held would be served if their 
sentences were also reduced to period of imprison- 
ment already undergone. [Cri. Appeals Nos. 417 and 
552 of 1901, D/ 15 12- 1931 (l^injab) Reversed ] Smt 
Mathri v. State of Punjab. ,1964) 5 S C R 916 : 1964 
(2) Cr L J 57 : 1963 SCO 556 : AIR 1964 S C 9S6 
(992) (Pt C) (Prs 25.26, 27). 


® .\rt. 136 — Counter-claim — Maintainability — 

Pover of Court to treat counter.claim as plaint in 
cross-suit— Suit by one oartner against heirs of de- 
ceased partner for specific performance of agreement 
by which CO- partner had agreed to convey his interest 
to former — Counter-claim by defendants for accounts 
of dissolved firm— Not maintainaljle — Power of High 
Court in second appeal to treat counter-claim as 
plaint in cross suit — Exercise of discretion — Inter- 
ference by Supreme Court in appeal by special leave. 
See Civil P. C. (1908), 0. 8, R. 0. AIR 1964 S C 11. 


• —Art. 136— Discretionary order— Refusal to ad« 
jnurii — No interference by Supreme Court- C.P. 
Code (1908). O. 17, R. 1. 


Per Kapur and Raghubar Dayal, JJ.— It is a matter 
within tao discretion of the Court to allow an ad- 
journment and such discretionary order is, ordinarily 
not ;a matter for the consideration of the Supreme 
Court in an appeal under Art. 136 of the Constitution. 

Per Das Gupta, J. — The conduct of the proceedings 
before a Cx)urt must necessarily be left to the Court 
itself and an appellate Court should not lightly inter- 
fere with the discretion exercised by a Couit in re- 
fusing a prai er for adjournment. 


. iii^u v^uun in 

r6iusing the appelldritsS prayer for time to engage a 

counsel and to call on him toaiguo the case himself 
was not in the interests of justice. Thakur Sukhpal 

Singh. 1963 SCD103I 
(1J63) 1 Andh L T 181 : (1963) 1 S C A 585 : 1963 
All W R (HC) 913 : (1963) 2 S C R 733 ; 1962 All 
L J 1075 : 1962 BLJR 977 : AIR 1963 S C 146 
(150, 151) (Pt B) (Prs 17. 22, 24. 25). 


t — Liy special leave against order 
of High Court under ut. 226 - Interference with 
exercise of discretion of High Court-Held, that in 
the peculiar circumstances of case Supreme Court 
would not interfere as High Court had not exercised 
Its discretion improperly in entertaining writ petition 
or granting the relief — (Per Majority : Sarkar f 
Dissenting) A. V. Venkates .varan. Collector of Cus' 
toms, Bombay v. Bamchand Sobhraj Wadhwani 
(1962) ISCJ 170; (1962) 1 Mad LJ (SP) sq ' 
(1902) I Andh W R (S C) 83 . 64 Bom L R 386 1 
(1962) 1 S C R 753 , (1961) 2 S C A 622 • AIR 1961 
S C 1506 (1511, 151-1) (Pt E) (Prs 13 ^ ‘ ^ ^ 
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• Arl. 136— Powers of the Supreme Court — Re- 

fusal to grant iniuuction restraining defendant from 
proceeding with suit in another Court— Special leave 
— Grant of. 

Whether the power of the Bombay High Court to 
issue an injunction restraining the defendant from 
proceeding with his suit against the plaintiff in a 
Court outside the jurisdiction of the Bombay High 
Court de hors the provisions of Rr. 1 and 2, O. 39 of 
me Code of Civil Procedure rests on S. 151 of the 
Code or in exercise of power under its general equity 
jurisdiction independent of the Code of Civil Proce- 
dure, the power is a discretionary one vested in a 
Court to be exercised for the ends of justice, having 
regard to the circumstances of each case. 


Where the High Court hasi in exercise of it« discre. 
tion, refused to give an injunction, the plaintiff is 
not entitled to be granted special leave against such a 
purely discretionary order. Baldota Brothers v. Libra 
Mining Works, AIR 1961 S C 100 (10-1) (Pt B) (Pr 5). 


— \rt. 136— Discretionary order— Interference— 
Available surplus — Distribution of — Employer mak* 
ing voluntary paymenc to workers -Indii.trial Tribu- 
nal allowing something in addition in its own discre- 
tion— Supre ne Court wdll no!: interfere. Rajendra Mills 
V. Their Workmen, (1961) 2 Lab L J 53 : AIR 1960 
S C 1323 {1325)- (Pt 0)(Pr S). 


• Arl. 136 — 

tionary Orders. 


Power of interference — Discre- 


Where the appellant comes to the Supreme Court 
bv special leave under Ait. 136. he is not entitled to 
challenge the correctness of the decision of the High 
£ ^ matter of right. It is only in the discretion 

ot the Supreme Court that the appellant can be per- 
mitted to dispute the ''Orrectness or the propriety of 
the decision of the High Court. 


Where the trial Court and High Court exerciser 
their discretion in not granting stay under S. 34 o 
the Arbitration Act having regard to the limits on th( 
exercise of the jurisdiction under Art. 130, ho mus 
still satisfy the Supreme Court that it would be jusli 
ned in interfering wi h the concurrent exercise o 
discretion by the two Courts below. Printers (Mysore 
Private Ltd. v. Pothan Joseph, 1960 Mad W N 685 
38 Mvs L J 807 : 1961 Pat L R (SC) 6 : ILR (1960 
Mys 545 : (I960) 3 S C R 713 : (1962) 1 S C J 274 
U962) 1 MLJ (SC) 127: (1962) 1 An \V R (SC 

U159, 1160, 1161, 1162 

(Pt B) (Prs 10, 13, 15). 


Art. 136— Sentence — Discretion — Unless dis- 
cretion is improperly exercised Supreme Court would 
not interfere— Sentence of rigorous imprisonment for 
six months held not severe in the circumstances. See 

^20. 1960 Cr L J 1148 : AIR 

XWou J> U 7o4. 


• Art. 136 — Interference with discretionary 
order. 

Illegally or improperly detained —Application for 
custody of minor illegitimate daughter by Muham- 
madan mother— Respondent having no legil right to 
custody of daughter — Welfare of child — Remedy 
under Guardians and Wards Act — No bar to Writ of 
habeas corpus — Power of High Coujt to order deli- 
very of child. See Criminal P. C. (1898). S. 491. 1960 
Cr L j 164 : AIR 1960 S C 93. 


® —Art. 130 — Appeal by special leave — Interfe* 
lence with discretion of C lurts below. 

Where a case comes before the Supreme Court by 
special leave, the S'lpreme Court will cot interfere 
with the discretion of the Courts below. Razia Begum 
V. Sahebzadi Anwar Begum, 36 Mys L J 071 : 1958 


2 M L J (SC) 193 : (1958) 2 Andb^ 
W R (SC) 193 I 1959 S C A 46 : 1959 SCR 1111 V 
AIR 1958 S C 886 (895) (Pt B) (Pr 14). 

ah* 136 — Whether action should be taken 
under 8. 195, Cr. P. C., is a fmatter primarily for the 
Court which hears the applicati'>n and its diseretion 
IS not to be lightly interfered with even when that is 
O P. a (1898). S. 195. AIR 


tion. 


Art. 136— Interference with exercise of discre* 


It is not the practice of Supreme Court in special 
leave cases and in exercise of its overriding powers to 
interfe^ ^ matter which rests in the discretion 

\f V e.xcept in very exceptional cases» 

M. I, Sbariff v. Hon’ble Judges of the Nagpur High 
Court. 1955 S C J 54 : 1954 Mad W NJ1003 : 1955 

? ^ Cr L J 133 : 1955 All W R (Sup) 

6 : 195o All L J 90 : (1955) 1 M L J (SC) 13 : 1955 
An W R (SC) 13 ; 1955 S C A 205 : 57 Punj LR 198 : 
1^55 SCR 757 : AIR 1955 S C 19 (23. 24) (Ft B> 

(Fr ll/* 


17. Appeal agaimt decision of Income-tax 

Appellate Tribunal. 

• ‘Art. 136 — ^Appeal by special leave — Appeal 
directly to the Supreme Court from the order of the 
Income-tax Tribunal— Appeal entcrtainable in special 

circumstances - Income-tax Act (U of 1922)— Pur- 

chase and sale of shares by the assessee company— 
LnsS“CapitaI loss or trading loss — Question one of 
mixed fact and law. 

The Supreme Court under Art. 136 of the Constitu- 
tion would not entertain an appeal directly from an 

Income-tax Appellate Tribunal bypassings 
(he dscision of^ the High Court on Reference, except 
in very exceptional circumstances. Where it is diffi- 
cult to say that the Commissioner of Income-tax was 
negligent an appeal direct to the Supreme Court from 
the Order of the Tribunal is justified by the special 
circumstances. 

The application to the Tribunal for a reference to 
the High Court on certain questions of law said to- 
arise out of the order of the Appellate Tribunal was 
dismissed as the same was barred by limitation. The 
Tribunal had no jurisdiction to extend the time. An 
application against the order filed in the High Court 
under S. 60 (3) of the Income-tax Act was also dis- 
missed on the same ground of limitation. By the 
appfal by special leave, no decision of the High 
Court could be said to be by. passed, because the deci- 
sion of the High Court related to the correctness of 
the decision of the Tribunal on the question of limi- 
tation, which was not a question which was sought l<^ 
be raised in an indirect way by the present appeal. 

Whether a particular loss is a trading loss or a loss 
on the capital side undoubtedly depends upon the 
facts oE each case but the question Is notone of pure 
ffect but one of mixed question of fact and law. 

C. I T.. Delhi and Rajasthan v. National Finance 
Ltd., 1962 Supp (2) SCR 865 : (1963) 1 S C J 597 ; 

(1962) 44 I T R 788 : AIR 1963 S C 835 (837) (Pt B) 

(Pr 4). 

Art. 136— Appreciation of evidence— Practice 

of Supreme Court — Order of Tribunal under S. 33 
(4). Income-tax Act — Order of High Court under 
S 66 (2) refusing to direct Tribunal to state a case-" 
Appeal by special leave against order of High Court 
dismissed on merits —Supreme Court will not enter- 
tain or hear appeal against order of Tribunal except 
in exceptional circumstances. 

Where the High Court passes an order under S. 6^ 

(2) Income-tax Act, relusing to require the Tribunal ^ 

( 
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S u ^ o*'® Tribunal’s order 

^ Supreme Court in the 

exercise of its powers under Art 136 of the Constitu- 

ojdinarily entertain an appeal directly 
against the order of the Tribunal under S. 33 (4), 
Income-tax Act unless there are special or exceptional 
^rcumstances in the case. This principle would 
^ualJy apply to a case in which an appeal is Bled 
against the order of the Tribunal as wellas against 
the order of the High Court and the latter appeal is 
dismissed on merits by the Supreme Court holding 
that no case is inade out for calling for a statement of 
the case ^om the Tribunal. In the latter case if the 
bupreme Court wtre to proceed to decide the appeal 
against the Tribunal’s order, it would be a departure 
from the welhsettled rule that ordinarily the Supreme 

A oot, in exercise of its jurisdiction under 

Art. 136^ enter upon a reappraisal of the evidence on 
which the order of the Court or Tribunal is founded. 
The Legislature has expressly eitrusted the power of 
appraisal of evidence to the Taxing authorities, and 
the decision of those authorities would ordinarily be 
regarded as final. AlH 1961 S C 1708, Foil. Sooraj. 

mull Nagarmull v. Commissioner of Ircome-tax 

(Central). Calcutta, (1964) ISCj 271 :(I962) Supp 

3 SC R 30G : (1962; 45 I T 11 220 : AIll 1963 S C 
491 (492. 493) (Prs 3, 4). 

Art. 136— Grant of special leave in Income-tax 
cases — Income-tax Act (1922). S. 66 (1) and (2) — 
Assessee’s application under S. 66 (1) to Tribunal for 
i6iereiicc rejected — Assejsee^s appiicutioii under 
S. 66 (2) also rejected by High Court — \ssessee not 
entitled ID a^k for special leave to appeal from 
original decision complained of, when it did not 
move against suhseejuent orders of Board and llich 
Court under S. 66. 

Where after dismissing an appeal by the assessee 
from the order of as.sessraent complained of. the 
Income-tax Appellate Tribunal rejects the assessee’s 
application under S. 60(1) of the Income tax Act to 
make a reference to the High Court on the ground 
that the Quesdon on which the reference is sought, 
did not arise from the order of the Tribunal and the 
High Court also rejects the assessee’s application 
under S. 06 (2) of Act, the assessee is not entitled to 
ask the Supreme Court to exercise its power under 
Art. 130 ol the Constitution and grant special leave 
to appeal from the order complained, when it does 
not move against the orders of the Board and the 
High Court under S. 66 of the Act. A I W 1901 S C 
1708, Foil. Indian Aluminium Co Ltd. v. Commr. of 
I.-T., West Bengal, (1961) 43 I T R 532 ; AIR 1962 
SC 1619 (1620, 1621) (Pr7). 

• Art. 136 — Appeal from order of Income-tax 

Appellate Tribunal— TherCj must be special circum. 
stances* 

An appeal against an order of the High Court 

deciding a question referred or against a refusal to 
call for a statement can be brought before the 
Supreme Court under S. 60-A of the Income tax Act, 
if the High Court decides the question referred and 
under Art. 130 of the Constitution, if the High Court 
refuses to call for a statement. However a circum- 
stance which cannot be corrected by the procedure 
of a stated question of law on statement of the case 
to the High Court may atford a ground for invoking 
the jurisdiction of the Supreme Court under Art. 130 
against an order of the Income-tax Appella'o Tri- 
bunal itself. That ratio however docs not apply, 
where a question of law can be raised, and is capable 
of being answered by the Higli Court or on appeal, 
by the Supremo Court: 

Held, that no special circumstances existed, on 
which the asses.see could claim to come to the 
Supreme Court againsc che decision of the Appellate 
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Tribunal. AIR 1961 S C 1708 and AIR 1962 S C 1619. 
Rel on. and AIR 1955 S C 65. Disting. Kanhaivalal 
T T D T., West Bengal, (1962) 44 

!iM5, Mo'hK I)? ' ^ ^ S <= 1323 

direct Income-tax Act Tiibunal to state a case — 
Supreme Court will not entertain appeal from deci. 
S ** * * 66 (2?°*^°™***** Tribunal— Income tax Act (1922), 

Save in exceptional and special circumstances the 

exercise its power under 
Art. 136 in such a way as to by-pass the High Court 

by entertaining an appeal direct from the order of 
the Income. tax Appellate Tribunal and thereby ignore 
the decision given by the High Court. 

tl," an application of 

tile Commissioner of Income-tax under S. 66 (2). 

refused to ask (he Income-tax 

j aqj^stion of law which the Commissioner 
said arose from the order of the Tribunal, the 

Art 136 I y entertain an appeal under 

(1961 43 tribunal. 

V I ^ Commr. of I.-T., Bombay 

I ■f'lf ^ ^ (Notes) 26: (19C2) 44 

* T~'rt. 136 (I) — Appeal, with special leave 
against order of Tribunal refusing to state case oii 

S m f’led against order of High Court under 

w niom c! oo - (Income-tax 

Act (1922), Ss. 33 (4) and 66 (!) and (2) ). 

VVhere appeals were filed, though with special 
eave given under Art. 130. only agaiLt the orders of 

Appellate Tribunal refusing to state a 
ca^se on application made to it under S. 60 (1) of the 

if the resulfof‘’tL"^'’®'‘'* dismissed because 

It the result of the Supreme Court going into the ap- 

peals on merits were to confirm the jucfgment of the 
h! would be out of Court, 

it would be in 

effect setting aside the judgment of the High Court. 

an eventuality contrary to all notions of comity of 

Chirnmonlajl Haraeshwarlall v. Commr!^ of 

J.-T., Calcutta, (1959) 37 I T R 415 ‘AIR iQfin c o 
2S0 (286, 287) (pr 8). ^ ^ • A 1 R 1960 S C 

Question of fact or law— 'Adventure 
of trade —Question as t^- Mixed ques- 
tion of law and fact— Interference with the dec?sion 
of Income-tax Appellate Tribunal by Supreme Court 

ios^s'e 125^ ^ A I R 

on question of fact. whei> 

can be attacked — (Income-tax Act (1922) S 
(Civil P. C. (1908). S. 100). * " 

If any qu^tion of law arises on the order of tha 

Income-tax Tribunal the decision of the Tribunal 

to consideraticn by the Court under 

S. 00 of the Act. Stating the same proposition in a 

different form, if that decision is one of fact turnine 

on the appreciation of evidence, the Supreme Courf 

interfere with it in appeal under Art HR 
of the Constitution. Where the nnin^ . iit> 

whether a sum received bythe “ap^pTlfint as'Sl 
taxable i.^er the Aot, and that, in tarn depends on 
whether the forward contracts wera m irU of 4 ' 
or at Bombay, that would cleaHv l”,® 
fact, and the decision of the Tribunal thr pf 

not be liable to be challenge ' in !(,» „ 

Ba. . 0.3, „g O, ,0. ft 
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fact would be erroneous in law if it is perverse. Such 
a finding is open to attack. Jiyajeerao Cotton Mills, 
V. Commr. of I.-T., Bombay, ( 1958) 34 ITR 888 ‘ 
A I R 1959 S C 270 (272. 275) (Prs 4,5; 14). ' 

• 136— Scope— Application under S. GG (2) 

Income-taic ^rt - Dismissal — Appeal against deci- 
6ion of Appellate Tribunal— Grounds. 

Though an appeal lies under Art. 130 of the Con- 
stitution of India to the Supreme Court against a 
decision of the Appellate Tribunal under the Indian 
lnc(>^metax Act, where the appellant had moved the 
High Court under S. 06 (2), Income-tax Act and a 
decision had been pronounced adverse to him and 
this had become final, obviously it would not be 
open to him to question the correctness of the deci- 
sion of the Tribunal on grounds which might have 
been taken in an appeal against the /udgment of the 
“*8h Court. V. Govindarajulu Mudaliar v. Commr., 

ITU 807. AIR ,959 

• -Art. 136 Finding of fact — Interference — 
iNew plea. 

Held on facts, that the Tribunal had to decide a 
question which was entirely one of fact. 

The appellant could not ask the Supreme Court in 
an appeal under Art. 136 to reassess the evidence and 
to come to a conclusion of its own on it. 


establishments that is no ground for interfereniM 
under Art. 130 of the Constitution of India. 

compelling employers 

v!E I? different establishments becaiS^ 

such as T1 question 

pmnin employer, the 

piy, the cost of living, the 

the particular kind 
wXk Workmen of Western IndU 

22 F I f 2 S CR 27: (igkw) 

(p/s it! 19 21 V2h ^ ^ 

employer having factory with 
office attached in suburb of Calcutta and sales office 

at Calcutta in commercial area — Industrial Tribunal 
retusiDg to award employees in factory, D. A. at same 
as employees in sales office — No contravention of 
principle of natural justice or any principle of indus- 

Supreme Court in special 
will not icterfere under 
mqrq? o V. VV. I. Match Co., 

1 Lab L J 661 : (1982) 5 
srn^07 22 FIR 395: (1963) 2 

fp« 17^\9'22)^ ^ ^ 


The Tribunal was really making a concession tc 

the appellant and gave a benefit to him to which he 

was strictly not entitled in view of the Tribunal’s 

findings on the evidence led by the appellant. The 

tribunals judgment was not liable to be set aside 

because It held that the whole of Rs. 2,68,000 was 
not taxable. 


The contention that the appellant could not be 
taxed without a finding that the income which had 
arisen or accrued in British India as he had been 
nssessed as a person not residing in British India and 
tnat tinQing had not been made, could not be allowed 
to be raised before the Supreme Court for it had 
never been mentioned at any earlier stage of the pro- 
ceedings. Sevachand Baid v. Commr. of Income-tax, 

o'* ,*oT ® 1959 S C 59 (61. 62) (Prs 5, 

VI iUi 12| 13)« 


18. Appeal against decisions of 
Industrial Tribunal. 

® ^Art. 136 — Dearness allowance — Employees 
(clerical section) in factory — If can claim at the 
same^ rates as in sales section and complain of dis- 
crimination Discretion of Tribunal in not award- 
ing uniform dearness allowance — Not a ground lor 

interference under Art. 136 of the Constitution of 
India, (1950). 

There is no identity in the work of the clerical 
^au in the factory and those in the sales offices. 
Therefore it would be open to the employer to place 
different values on them. The same thing could be 
said of the subordinate staff. The sales office being a 
mercantile office the employer had to fall in line 
with other similar establishments and pay to the 
employees in the sales office the same dearness allow- 
ance as other mercantile firms were paying to their 
employees. In the circumstances the factory em- 
ployees cannot as of right demand that the benefit of 
the rates fixed by the Bengal Chamber of Commerce 
be also given to them though those rates were not 
intended to be applied to them. 

Even assuming that an Industrial Tribunal has 
exercised Us discretion wrongly in not awarding uni- 
form dearness allowance to all the employees of the 
same employer but who are working in different 


• Art. 136 Finding of fact — Propriety or cor- 
ctness of — Challenge in Supreme Court will not 
ordinarily be allowed. 


Usually, the Supreme Court does cot, under Art. 130 
fK ^ findings of fact recorded by 

i.Vir L erroneous on the ground 

^at they are based on a misappreciation of evidence. 
Ordinarily m such appeals the propriety or the 
orrectness of the findings of fact is not allowed to 

^ '^teel Co. Ltd. v. Modak, 
o Q 2 S C W R 516 : (1966) 

R-Q ^ 2 S C J 

80S : A I R 1966 S C 3S0 (3851 (Pt B) (Pr 16). 


• Art. 136 — 

not to interfere. 


Question of fact — Supreme Court 


The question whether there was go-slow during a 
certain psrmd is a question of fact, and where tne 
Industrial Tribunal has come to the conclusion that 
mere was go slow during the period, ordinarily the 
oupreme Court will not go into the finding unless 
mere are si^cial reasons, as, for example, where the 

onding IS based on no evidence. Workmen of the 
Motipiir Sugar Factory Private Ltd. v. Motipur Sugar 

Ltd., (1985) 11 Fac L R 112 : (1964- 
• ^19^55) 2 Lab L J 162 : A I R 1965 
S C 1803 (1808, 1809) (Pt C) (Pr 13). 


® Art. 136 — Appeals in industrial matters — 

Supreme Court does not act as Court of Appeal on 
facts. 


^ hen the Supreme Court entertains appeals in 
industrial matters under Art. 136 of the Constitution, 
it does not act as a Court of Appeal on facts. It is 
only where general questions of law are raised that 
this Court feels called upon to pronounce its decisions 
on them for the guidance of industrial adjudication 
in this country. The decisions of Industrial Tribunals 
on questions of fact and their conclusions in matters 
within their discretion are not usually revised by this 
Court under Art. 136. Where the claim made by the 
employers by way of remuneration to the partners 
had not been properly established by adequate evi- 
dence, no grievance can be made by them before the 
Supreme Court under Art. 130, against the award of 
the Tribunal reducing the remuneration of the part- 
ners from Rs. 1,000 p. m. to Rs. 500 p. m. Manage- 
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c ^ Workmen, (1963-64) 

^.oc' e Fac L R 303 : (1963) 2 Lab 

L J 403 : 1963 Supp 2 S C R 862 : A 1 R 1964 S C 
S64 (870, 871) (Pt D) (Pr 16). 

• “—An. 136 — Industrial dispute — Dismissal of 

^rkman manager held to be not in good faith by 

Indusbial Tribunal — Supreme Couit will not inter- 
fere with ending of fact. Khardah & Co. Ltd. v. The 

<1^*53) 7 Fac L R 274 : (1963) 2 Lab L J 
452: (1963) 2 S C W R 252 . (196.3.64) 25 F J R 372- 

^ 506; AIR 1964 

S C 719 (722, 723) (Pt A) (Prs 7, 8, 9, 10, 11). 

• ■ 77 Att. 136 — Appeal by special leave against 
decision of industrial Tribunal — Findings of fact arc 
not allowed to be challenged, Sur Erarrel and 
Stamping Works Lid, v. Workmen, (1964)3 SCR 
€16 : (1965) 1 S C J 334 : (1963) 7 Fac L K 236 : 
(1963) 2 Lab L J 367 : (1963 64) 25 F J R 88 : A I R 
1963 S C 1914 (1916) (Pt B) (Pr 6). 

Art# 136 — Appeal from award of Industrial 
Tribunal — Ascertain oient of facts by entering into 
evidence — Practice of Supreme Court — Civil P. C. 
(1908), S. 112. 

In appeal by special leave from an award of the 
Industrial Tribunal in respect of dismissal of certain 
workmen on grounds of misconduct, it is not the 
practice of the Supreme Court to enter into evidence 
with a view to finding facts for itself, Meenglas Tea 
Estate V. Workmen, (1963) 7 Fac L R 106 : (1963) 2 
S C W R 102 : (1963-64) 25 F J R 150 i (1964) 1 
S C J 98 : (1964) 2 S C R 165 : (1963) 2 Lab L J 392: 

A I R 1963 S C 1719 (1721) (Pt B} (Pr 7). 

• " Art. 136 — Scope — Interference with award of 
Industrial Tribunal — Where the proper principles 
have been applied by the Tribunal in the matter of 
fixation of wage scale it is not the practice of the 
Supreme Court to interfere, ordinarily, with details 
when exercising its special jurisdiction under Art. 130 
of the Constitution. Hindustan Times Ltd., New 
Delhi V. Their Workmen, (1963)6 Fac L R 313: 
(1964) 2 S C J 1 I (1964) 1 S C R 234 : (1963) 1 Lab 
L J lOS : (1963.64) 24 F J R 342 : A I R 1963 S C 
1332 (1338) (Pt C) (Pr 12). 

Applicability — Remuneration to 

I V t .^1 . 1 


Art. 136 


— ^ AWdUff Alt J UlJCl aiit/u lu 

partners of firm— Determination by Industrial Tribu- 
nal-Supreme Ck>urt will not interfere under Art. 130. 
Tulsi Das Khimjl v. Its Workmen, (1962) 1 Lab L J 
435 : (1962) 4 Fac L R 453 i (1962-63) 22 F J R 316: 
A I R 1963 S C 1007 (1012) (Pt B) (Pr 7). 

0 Art. 136— Appreciation of evidence — Finding 

of fact based on evidence oa record — Re-appreciation 
of evidence not permissible — Industrial Tribunal 
holding that transfer of workmen by the employer 
was as a result of victimisation— Finding based on an 
elaborate examination of oral evidence led by parties 
and on consideration of documents — Findings held 
could not be disturbed by re-appreciating the evi- 
dence — Industrial Disputes Act (1947). S. 10. National 
Radio Corporation v. Their Workmen, (1963) 6 Fac 
L R 358 : (1963) 1 Lab L J 282 (S C). 

• Art. 136 — Industrial Disputes Act (1947), 

S. 30-A — Scope of — Does not enable tribunal to review 
or modify its own order — Party aggrieved by award 
— Proper remedy. See Industrial Disputes Act (1947), 
S. 30-A. 1962 Supp 1 S C R 491. 

• Art. 136— Industrial disputes— Bonus— Ceiling 

cannot be fixed — Bonus award by Tribunal— Supreme 
Court when will interfere. See Industrial Disputes — 
Bonus. A I R 1961 S C 895. 

• ^ Art. 136 — Scope— Award of Industrial Tribu- 
nal — provision in, for leave — Interference by 
Supreme Court. 
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When industrial adjudication seeks to do social 
justice it cannot ignore the needs of national economy; 
and so in considering matters of leave, either in the 
Privilege leave or sick leave, the Tribunal 
should not ignore the consideralion that unduly 
generous or liberal leave provisions would affect 
production and obvioudy production of essential com- 

in the interest of not only the employers 
arid the employees but also of the general community, 
rhese are, however, matters primarily for the Indus- 
trial Tribunal to consider and decide and unless it 
appears that the impugned provisions cannot be sus- 
tained on any reasonable ground or that they mark a 
violent departure from the prevailing practice or 
trend, me Supreme Court in appeal from the decision 
ot the Tribunal would be reluctant to interfere with 
the demsion of the Tribunal. Alembic Chemical 

V^'orkroen, (1961)2 SCj 745 i 
297 : (1961) 2 Fac L R 191 : (1961- 

1 Lab L J 328 : A I R 1961 
S C 647 (651. 652) (Pt E) (Pr 14). 

Art 136 — Question of fact— Finding by Indus- 
trial Tribunal whether person is ‘workman’ — No 
interference— Industrial Disputes Act (1947), S. 2 (s). 

The question as to whether an employee is a work. 

man as defined by S. 2 (s) of the Industrial Disputes 

Aetds a question of fact and the finding recorded by 

the Industrial Tribunal on the said question, after 

considering the relevant evidence adduced by the 

parties, cannot be succes.sfully challenged before the 

Supreme Court in an appeal by special leave. New 

India Motors (P) Ltd.. New Delhi v. K. T. Morries. 

(1960) 1 Fac L R 186 :(1960) 2 S C A 215 : (1960-61) 

39 F J R 8 : (I960) 1 Lab L J 551 : (1961) I S C J 

/p/ il 3 S C R 350 : A I R I960 S C 875 (877) 
(Pt A) (pr 3). 

®. Art. 136 Scope — If overrides — Industrial 
Disputes Act— (Industrial Disputes Act (1947), Ss 17 
and 17-A). 

The provisions of the Industrial Disputes Act must 
r '■,^^'^sub/ect to the overriding provisionsol Art. '30 
pt the Constitution, Therefore, whatever finality may 
be claimed under the provisions of the Act, in respect 
of the award, by virtue of Ss. 17 and 17.A of the Act, 

It mu.st necessarily be subject to the result of the 
determination of the appeal by special leave. The 
operation of Ss. 17 and 17-A of the Act is not auto- 
matically stayed by making an application for special 
leave. India (.eneral Navigation and Railway Co., 

Workmen, (1959-60) 17 F J R 241 • 
(I960) 1 Lab L J 13 i (I960) 2 S C R 1 ■ i960 SCI 

In A) iVrsV fo) ^ ^ ^ ^ 219 (224] 

• Art. 136 -Parties- Appeal by special leave 

from award of Industrial Tribunal - Government- 
It necessary or proper party. 

In an appeal by special leave under Art. 136 against 
the award of tne Industrial Tribunal the CoverLent 
does not become either a necessary party or a proper 
party by reason of its giving the award thefo^^ce 
ot law. The State Government does not play anv 

proceedings, except referring the dispute 

M ^ n ^ ^“dia General 

Navigation & Railway Co., Ltd. v. Their Workmen 
(1959-60) 17 F J R 241 : (1960) 1 Lab L J 13 ?( 19 C 0 ) 

2 S C R 1 ; 1960 SC J 1031 : (1960) 2 S C A 318 • 

AIR I960 S C 219 (224, 225) (Ft C) (Pr 12). 

• Art. 136- Finding of fact - Conclusion based 

on consideration of provi.sioiis of Act - Question for 

decision, true scope of provision of Act — Finding 
IS not mere question of fact. * ‘nuing 

Where the quesUon before the Industrial Tribunal 
and the Supreme Court was the true scope and K 
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of Cl. (iii) of S. 25-E of the Industrial Disputes Act, 
with particular reference to the expression ‘in another 

part of the establishment’ occurring therein, and the 
Q^^tion involved a consideration of the tests which 

should be applied in determining whether a particular 
unit was part of a bigger establishment, and for the 
application of the tests cei tain preliminary facts had 
to be found the 6nal conclusion to be drawn there- 
frotn is tot a mere question of fact. Associated Cement 
Companies, Lid., Chaibasa Ceaaent Works v. Their 
Workmen, (1959.60) 17 F I R 166 : (1960) 1 Lab L J 
1 : (1960) 1 S C R 703 : 1960 S C J 1164 : A I R 1960 
SC 56 (61,62)(Pt A)(Pr 9). 

• Art. 136 — Industrial Disputes — Bonus — Ques 

tion whether employees engaged in Calcutta Office of 
Sugar Mills in U. P. are in tact and in law employed 
in that Sugar Mills — Tribunal finding that head office 
staff at Calcutta are not employees of Sugar Mills— 
Normally Supreme Courtis reluctant to interfere with 
such finding of Tribunal on such a question of fact — 
On consideration of eviidence Tribunal’s finding was 
found correct. Sri Sita Rarn Sugar Mills Ltd., Baital- 
pur V. Their Workmen, (1960) i Lab L J 558 (SC). 

® —Alt. 136— Power of Industrial Tribunal to grant 
interim relief — Power of Supreme Court to grant 
interim relief. See In lustrial Disputes Act (194':). 
S. 10 (4). air 1959 S C 1342. 

• Art. 136 -Error of law — Conclusion without 
adverting to evidence. ' 

A conclusion drawn by the Industrial Tribunal 
without advertirg to the evidence before it amounts to 
an error of law and cannot possibly be sustained. 
Crompton Parkinson (Works), Private Limited, Bom- 
bay v. Its Workmen. (1959) 2 Lab L J 382: (1959) 
Supp (2) S C R 936 : (1959.60) 17 F L J 121 : AIR 
1959 S C 1059 (1094, 1095) (Pt C) (Pr 10). 


• —Art. 136— Finding of fact — Interference. 

The findings of fact recorded by the Industrial 
Tribunal cannot be successfully challenged before 
the Supreme Court in an appeal under Art. 136. Kays 
Constructions Co. (Private) Ltd. v. Its Workmen, 
(1958) 2 Lab L J 660 ; (1958-59) 15 F J R 231 : AIR 
1959 S C 208 (210) (Pt A) (Pr 8). 

• — — Art. 136 — Appeal against decision of Industrial 
Tribunal — Competency. 

The Supreme Court does not sit as a regular Court 
of appeal over Industrial Tiibunals, and does not 
ordinarily subfect the evidence given on behalf of the 
paitits to a fresh review and scrutiny, unless it is 
shown that exceptional or special circumstances exist, 
or that substantial and grave injustice has been done 
or that the case in queition presents features of suffi- 
cient gravity to warrant a review of the decision 
appealed from. In the absence ol exceptional or 
special circumstances or of grave injustice the Sup- 
reme Couit will not be justified in interfering with 
whfit really is a finding of fact. Messrs. Indian Iron 
and isteel Co.. Ltd. v. Their Workmen, (1957.58) 13 
F 1 R 377 : (1958) S C J 285 : (1958) I Lab L J 260 : 
(1958) M L J (Cr) 266 : 1953 S C A 280 : 1958 SCR 

667: AIR 1958 S C 130 (134. 135, 138) (Pt A) (Prs 7, 
17). 

• Art. 136— Scope — Award of compensation by 

Industrial Tribunal — Prayer for payment of full com- 
pensation— Held no question of principle was involved 
and Supreme Court would not inferlere. M/s Indian 
Iron and Steel Co.. Ltd. v. Their Workmen, (1957-58) 
13 F J R 377t (19.58) S C J 285: (1958) 1 Lab L J 260i 
(1958) M L J (Cri) 266 : 1958 S C A 289 : 1958 SCR 
667 : AIR 1958 S C 130 (136) (Pt C) (Pr 10). 


• —“Art. 136 — Powers of Supreme Court — Deci- 
sion of Industrial Tribunal — . Interference— (Indus- 


trial Disputes Act (1947), Ss. 2 (k), 15)— Power of 
Industrial Tribunal to grant dearness allowance. 

Generally the necessary pre-requisites for the Sup. 
reme Court's interference to set right decisions arrived 
at by Tribunals whose conclusions on question of fact 
are final can be classified under the followingcategorios 
namely; (i) where the Tribunal acts in excess of the 
jurisdiction ^conferred upon it under the statute or 
regulation creating it or where it ostensibly fails to 
exercise a patent jurisdiction ; (ii) where there is an 
apparent error on the face of the decision; and (iii) 
where the Tribunal has erroneously applied well- 
accepted principles of jurisprudence. 

There cannot be a hard and fast rule regarding 
dearness allowance applicable to all kinds of emplo- 
yees. Where what has been done is that in computing 

the dearness allowance the Tribunal has considered 
various methods, and adopted one of them it is diffi- 
cult to say that there is any question of principle at 
all, and the Supreme Court vvill not interfere. Clerks 
and Depot Cashiers of the Calcutta Tramways Co., 
Ltd. v. Calcutta Tramways Co., Ltd., (]956) 2 Lab 
L J 450 : (1956.57) U FJR 248 : 1957 S C J 23 : 
(1957) S C A 49 : (1957) 1 Mad L J (SC) 23 : 1956 
S C R 772 : 1956 S C C 518 : (1957) 1 An VV R (S C> 
23 : AIR 1957 S C 7S (SO. 81, S2) (Prs 7, 8.11, 12). 

• Art. 136— Industrial Tribunals have to dis- 
charge quasi-judicial functions and as such are sub- 
ject to the overriding jurisdiction of the Supreme 
Court under Art. 136 of the Constitution. See Indus- 
trial Disputes Act (1947), S. 7. AIR 1956 S C 231. 

• Art. 136 (1) — Industrial Tribunal — Inter- 
ference with decision of — (Industrial Disputes Act 
(1947), S. 15(1)). 

The Industrial Tribunals are Tribunals within the 
rneaning of Art. 136 and that Article has vested in 
the Supreme Court exceptional and overriding power 
to interfere where it reaches the conclusion that a 
person has been dealt with arbitrarily or that a Court 
or Tribunal within the territory of India has not given 
a fair deal to a litigant. Muir Mills Co. Ltd. v. Sut? 
Mills Mazdoor Union, Kanpur, (1955) 1 MLJ (SC) 

127 : 1955 S C I 214 : 1955 An W R (S C) 127: 1955 
S C A 321 : 57 Punj L R 178 : (1955) 1 S C R 991 ? 
AIR 1955 S C 170 (176) (Pt B) (Pr 20). 


•”~Art. 136 — Exercise of extraordinary power 
given by Art. 136 — Decision of Industrial Tribunal^* 
Appeal on— Function of Supreme Court — IndustriB* 
Disputes Act (1947), S. 15. 

Per Kania C. J. — Even though the Supreme Ck)urt 
has jurisdiction to grant leave to appeal from a deci- 
sion given by an Industrial Tribunal, yet having 
regard to the nature of the functions of the Industrial 
Tribunal the Supreme Court will be very reluctant to 
entertain an application for leave to appeal. 

Per Mahajau J. — The Supreme Court is not to sub- 
stitute its decision for the determination of the Indus- 
trial Tribunal when granting relief under Art. 1S6- 
When it chooses to interfere in the exercise of these 
extraordinary powers, it does.*so because the tribunal 
has either exceeded its jurisdiction or has approached 
the questions referred to it in a manner which is 
likely to result in injustice or has adopted a procedure 
which runs counter to the well established rules ot 
natural justice; in other words, if it has denied a 
hearing to a party or has refused to record his evi* 
dence or has acted in any other manner, in an 
trary or despotic fashion. In such circumstances n 
question arises of this Court constituting itself into a 
tribunal and assuming powers of settling a 
All that the Court when it entertains an appeal 

do is to quash the award and direct the tribunal i 

proceed within the powers conferred on it and t 
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approach the adjudication oE the dispute according 
to principles ot natural justice. This Court under 
Art. 130 would not constilute itself into a mere Court 
of error. Extraordinary powers have to be exercise! 
in rare and exceptional cases and on well-known 
principles. Bharat Bank v. Emoloyees of Bharat Bank, 
<1950 51) 2 F I R 1 : 86 Cal L J 230: 1950 SCR 459 ; 
AIR 1930 > C 188 (189, 190, 200} (Ft Cj (Prs 3, 33). 
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ing bonus without taking Into account all relevant 
factors — Records of appsal before Supreme Court 
containing no materials for decision of the point— 
Under the circumstances Supreme Court can only 
direct that award of the Tribunal should not be 
treated as a precedent in deciding similar disputes 
between the parties in future, bee Industrial Dis- 
putes Act (1947), Sch. 3, S. 7A. AIR I960 S C 1003. 


19. Appeal against decisions of Labour 

Appellate Tribunal. 

• Art. 136 —Scope — Judgment of Labour Appel- 

late Tribunal — Appeal by special leive pending — 
Compromise byJparties—Validity — S. 23 of Payment 
of Wages Act or S« 6-C of U. P. Industrial Disputes 
Act— Effect of. 

The provisions of S. 25 of the Payment of Wages 
Act postulate certain definite rights which are not 
likely or liable to be modified or reversed in any 
pending judicial proceedings. Since this factor is 
-absent in cases where an appeal by special leave 
under Art. 136 from the judgment of the Labour 
Appellate Tribunal is pending before the Supreme 
■Court it would not be reasonable to rely on the said 
provisions and contend that they in substance pre- 
vent or prohibit amicable stttlemeiit of disputes 
between tne parties to the appeal. 


• Art. 136— Appeal from Labour Appellate Tri- 

bunal-Claim of the appellant rejected by the Labour 
Appellate Tribunal on ground that sufficient material 
had not been placed before it by the appallant on 
which the claim could be examined and granted— 
Supreme Court will not in such a case interfere in 
favour of the appellant. Tinnevelly Tuticorin Elec- 
tric Supply Co., Ltd. V. Their Workmen, (1960)1 
Fac L H 354 : (i960) 1 Lab L I 275 : (1900.6L) 18 
F I R 57 : 1960 S C I 734 : (1960) 8 C R 68 : A I R 
1960 S C 782 1788, 789) (Pt B) (Pr 18). 


Art. 136— Interference— Grounds — Industrial 

dispute — Decision by Labour Appellate Tribunal 
fixing ratio of gross profits to working fund which 
would justify stopoage of increments - No interfer- 
ence by Supreme C:)urt. Sec Industrial Disoutes Act 
(1947), Sch. 3, S, 7A. AIR 1960 S C 653. 


• Art. 136 — New point. 


Similarly S. 6-Cof the U. P. Industrial Disputes Act 
can have no bearing on the powers of the Supreme 
Court in dealing with an industrial dispute brought 
before it under Art. 13flofthe Constilutioii. So long as 
an award is pending before a Tribunal or a Court the 
jurisdiction of the tribunal or the Court to deal with it 
in accordance \nith law is not affected by S. 6 C and 
the competence of the parties to fettle their dispute 
pending before the Tribunal or the Court is also not 
alJectecl or impaired by the said Section. Where the 
compromise in question is intended to be filed in the 
Supreme Court for the purpose of enabling the 
parties to request that Court to pass an order in terms 
of the said compromise the procedure to be followed 
is the procedure prescribed by the rules of the 
Supreme Court and it cannot attract the procedure 
prescribed by R. 5 (1) of the U. P. Industrial Disputes 
Rules, 1957. Swadeshi Cotton Mills Co., Ltd. v. 
Ilajei»hwar ParshaH, (1960) 2 Lab L J 707 : (1962) 1 
S C A 145 : (1901) 2 S C R 359: (1961) 2 Fac L R 
26 : (1963) 1 S C J 790: AIR 1961 S C 429 (431. 432) 
(Prs 7. 8,9). 

• Art. 136— Status of workman — Mixed question 

of law and fact— Interference by Supreme Court with 
finding of Labour Appellate Tribunal if justified. 
Industrial Disputes— Bank (Sastri) Award— Ck>astruc- 
tion — Workman whether supervisor is mixed ques- 
tion of law and fact— Clerks doing work of checking 
in audit department held not supervisors — All India 
Industrial Tribunal (Bank) Dispute Award Para. 164 
Cl. 9. See Industrial Disputes Act (1947), Sch. 3, 
S. 7A. (1961) 1 Lab LJ 18 (S C). 

• Art. 136— Interference with decision of Labour 

AppellateTribunal —Claim for bonus— Determination 
— Industrial Tribunil relying on previous award — 
Labour Appellate Tribunal in appeal relying on a 
later award — Supreme Court would be reluctant to 
interfere with decision of Labour Appellate Tribunal 
on such a point. Management of the Trichinopoly 
Mills Ltd. V. National Cotton Textile Mills Workers 
Union. (1960.61) 18 F J R 99 : (i960) 2 Lab L J 40 : 
AIR I960 S.C 1003 (Pt B) (Pr 4).] 


rrima lacie, it would be legitimate to infer (hat the 
question of jurisdiction had not been urged before 
the Appellate Tribunal. Supreme Court cannotallow 
this objection on the ground of want of jurisdiction 
to be raised for the first time before it. Tika Ram & 
Sons, Ltd. V. Its Workmen, (1959-60) 16 F 1 R 255* 
1959 S C R 12S7 : (1960) 1 Lab L j 514 : A I R i960 
S C 19S (200) (Pi B) (Pr 10). 


• “*■ Wrongful dismissal— Decision by 

ape late tribunal as to whether or not reinstatement 
should be ordered — Interference with decision by 
Suoreme Court under Art. 130 of Constitution. See 
Industrial Disputes Act (1947), S. 2 (k). AIR 1960 SC 
160. 


• —Art. 136 — Industrial dispute between Banks 
and their employees referred to ad hoc tribunal-Ad 
hoc triounal holding that certain claim relatina 

to bonus was not covered by reference and also that 

claim to bonus was barred by law -Appellate Tribu. 
nal taking a contrary view on both points— Decision 
amounts to award — Appeal to Supreme Court bv 

si^cial leave competent. See Industrial Disputes Act 

(1947), S. 2 (b). AIR 1900 S C 12. ^ ^ ‘ 


i. XOU 


ruriien 


• .. 1 r iu supreme Court 

against order of LabouriAppellate Tribunal allowiue 

appeal of some workmen - Workmen to whom no 

relief was granted by Appellate Tribunal, if to be 
impleaded. 

Where an appeal by the workmen before the 

pbour .Appellate Tribuna against the order of the 

Industrial Tribunal was allowed in respect of some 
of them and the company (employer) appealed against 
the appellate order by special leave to the Supreme 

Court, the workmen to whom no relief was granted 

by the Appellate Tribunal and whose appeal was not 
allowed, cannot b, joined as respondents before the 
Supreme Court. Rani pur Colliery v. Bhuban ^irirrh 

a959 60) 16 F J R 176 : (1959)1 Lab L J 231 1959 

SCI 1139; (1959) 2 ML J (SC) 232 • (19^0? 
2 An A W R (5 C) 232 : (1959) M L I (Cr) 707 ^^ 

(FpA)’(Pr%!^^ S C R 719 . A I R 1959 S C 833 (834) 


• Art. 136 -Industrial Disputes- Bonus-Deter- „ 

mination of — Available surplus — Distribution of • Art. 13o Powers of Supreme Court, 
available surplus is determined in the light of several Under .Art. 138 it is open to the Suoreme Cnnrf tn 
relevant factors — Labour Appellate Tribunal award- consider as Court of Appeal whether the order of the 
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Labour Tribunal was vitiated by an error of lawi and 
whether the order of the Appel’ate Tribunal modify- 
ing it is sound. Workmen of Burn and Co. v. Burn 
and Co., 1956 S C A 1175 ! 1957 S C J 28 : (1957) 1 
Lab L J 226 : 1956 S C R 781 : (1956-57) 11 F J R 
217 : AIR 1957 S C 38 (48) (Ft G) (Pr 17). 

• Art. 136 — Appeal against decision of Labour 

Appellate Tribunal. 

The Supreme Court does not sit upon the decisions 
of Industrial Tribunals like an ordinary Court of 
appeal, and there must be special circumstances to 
justify the exercise of the special power under 
Art. 136 of the Constitution. Such special circumst- 
ances exist where the Labour Appellate Tribunal has 
notdiiected its mind to the real question to be decided 
on an application under S. 22, Industrial Diiputes 
(Appellate Tribunal) Act and has passed an order on 
the basis of a somewhat irrelevant tinding which has 
resulted in manifest injustice. Rohtas Industries v. 
Brijnandan Pandey, (1957) All W R (HC) 210 : 1957 
B L J B 26 : 1956 S C J 740 : (1956-57) 11 F J R 
209: (1956) 2 Lab L J 444: 1956 SC A 1089 i 

1956 SCR 800 : 1957 M P C 3 : 1957 All L J 72: 
AIR 1957 S C 1 (6) (Pt C) (Pr 10). 

20* Appeal against decisions of Election 

Tiibunal. 

• Art, 136— Decision on election pelition by the 

Election Tribunal —Appeal by special leave— Respon- 
dent, whether can support decree by grounds decided 
against him (Queers)— (Civil P.C. (1908), O. 41, R. 22) 
— (Representation of the People Act (1951), S. 116A). 
Baru Ram v. Smt. Prasanni, AIR 1959 S C 93 (99) 
(Pt D) (Pr 11). 

[Overruled in AIR 1965 S C 639]. 

• Art. 136— Finding of fact — Election dispute — 

Speciil leave for appeal against decision of Election 
Tribunal — Interference ~ Finding as to improper 
rejection of nomiDation paper Art, 329 — (Re- 
presenta'.ion of the People Act (1951), S. 169 — 
Rules under, R. 2 (2) ). 

Where the Election Tribunal has found as a fact 
that the persons whoso thumb impressions the nomi- 
nation paper purported to bear had really proposed 
and seconded the candidate and that those thumb 
impressioos had been attested by a Magistrate who 
had in fact been authorised in th?t behalf there is no 
room for the contention in appeal by special leave 
against the decision of the Election Tribunal that the 
Returning Officer was justified in rejecting the nomi- 
nation paper in question. Surendra Nath Khosla v. 
S. Dalip Singh, 1957 SCI 162 : 1957 Ker L T 319 : 

1957 Nag L J 193 ; 1957 M P L 1 249 : 1957 SCO 
137:11957 SC A 433:1957 Andh LT 174:1957 
S C R 179 : A I R 1957 S C 242 (244) (Pt A) (Pr 5). 

• Art. 136 — Findings of fact — Interference- 

Finding by Election Tribunal as to effect of impro- 
per rejection of nomination paper — (Representa. 
tion of the People Act (1951). S. 100 (1) (c)). 

The Supreme Court in an appeal by special leave 
does not ordinarily open findings of fact recorded by 
a competent tribunal such as an Election Tribunal, 
namely that the result of an election has been mate- 
rially affected by the improper rejection of the 
nomination paper. Surrendra Nath Khosla v. S. 
Dalip Singh, 1957 S C J 162 : 1957 Ker L T 319 i 
1957 Nag L I 193 : 1957 M P L I 249 : 1957 S C C 
137 : 1957 Andh L T 174 : 1957 S C R 179 : 1957 
S C A 433 : AIR 1957 S C 242 (245) (Pt C) (Pr 7). 

• Art. 136— Question of fact— (Representation of 

the People Act (1951), S. 123 (7) ). 

The question when a candidature commences is, as 
has been held over and over again, one of fact, and a 


decision of the Tribunal on that question is not liable 
to be reviewed by the Supreme Court in special ap- 
peal. It would again be a question of fact whethS 
the payment by the candidate was a pure act of 
charity or was an expense incurred for election pur- 
poses. S. Khader v. Munnuswami, 1956 Mad W N 
160: 1956 S C A 433 : (1955) 2 S C R 469 : 1950 
Nag L J 135: (1955) 2 M LJ (SC) 297: (1955> 
Andhra W R (nC) 551 : (1955) S G J 303 (SC) : AIR 
1955 S C 775 (777, 778) (PI B) (Prs 6, 8). 


• Art. 136— Findings of fact recorded by Elec- 

tion Tribunal -Interference— (Bepresentation of tho 

People Act (1951), Ss. 123 (6) and 124 (4) ). 

Ordinarily the Supreme Court will not, in special 
appeal under Art. 136, review findings of fact record- 
ed by an Election Tribunal if there is evidence on 
which they could be reached. Hence where the 
Election Tribunal has held that certain candidate 
has committed corrupt practices mentioned in S. 123 
(6) and (8) and S. 124 (4) of the Representation of the 
People Act and there is evidence to support the^e 
findings, the Supreme Court in appeal under Art. 136 
will decline to interfere with them. T. Nagappa v. 

T. C Basappa, AIR 1955 S C 756 (757) (Pt A) 
(Pr 4). 

• — Art. 136 — Representation of the People Act 
(1951), 8. 123 (5)— Corrupt practice— Finding of fact 
by - Election Tribunal — Special appeal to Supremo 
Court — Jurisdiction of Supreme oourt to consider 
conclusions of fact. See Representation of the People 
Act (1951), S. 123 (5). AIR 1954 S C 686. 


• Arts. 136 and 329 (b) — Power of Supreme 

Court to giant spceial leave to appeal against deci- 
sion of Election Tribunal — Representation of the 
People Act (1951), Ss. 80 and 105— Civil P.C. (1908), 
S. 9) . 

The right of seeking election and sitting in Parlia- 
ment or in a State Legislature is a creature of the 
Coa>titutioa and when the Constitution provides a 
special remedy for enforcing that right, no other 
remedy by ordinary action in a Court of law is avail- 
able to a p3rson in regard to eUctijii disputes. The 
jurisdiction with which the Election Tribuual is 
endowed is undoubtedly a special jurisdiction; but 
once it is held that it is a judicial Tribunal em- 
powered and obliged to deal judicially with disputes 
arising out of or in connection with tlection, the over- 
riding power of the Supreme Court to grant special 
leave, in proper cases, would certainly be attracted 
and this power cannot be excluded by any Pirlfa- 
mentary legislation. The non obstante clause with 
which Art. 329 of the Constitution begins debars the 
Supreme Court, as it debars any other Court in the 

land, to entertain a suit or a proceeding caUing in 
question any election to the Parliament or the State 

Legislature, It is the Election Tribunal alone that 
can decide such disputes, and the proceeding has to 
be initiated by an election petition and in such man- 
ner as may be provided by a statute. But once that 
Tribunal has made any determination or adjudication 
on the matter, the powers of the Supreme Court to 
interfere by way of special leave can always be 
exercised. 


An appeal is a creature of statute and there can be 
no inherent right of appeal from any judgment (J 
Jetermination unless an appeal is expressly 
For by the law itself. The powers given by Art. 130 
>f'the Constitution however are in the nature ot 
jpecia) or residuary powers which are exercisable 
autslde the purview of ordinary law. in cases where 
:he needs of justice demand interference ,by tn® 
supreme Court of the land. The article itselt 
worded in the widest terms possible. It vests in the 
Supreme Court a plenary Jurisdiction in the matter or 
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entertelning and hearing appeals by granting of spe. 
® j against any kind of judgment or order 

made by a Court or tribunal in any cause or matter 
and the powers could be exercised in spite of the 
specific provisions for appeal contained in the Cons- 
titution or other laws. The Constitution for the best 
of reasons did not choose to fetter or circumscribe 
the powers exercisable under this article in any way. 
S. 105 of the Representation of the People Act cer- 
tainly gives finality to the decision of the Election 
Tribunal so far as that Act is concerned and does not 
provide for any further appeal but that cannot in any 
way cut down or affect the overriding powers which 
this Court can exercise in the matter of granting spe- 
cial leave under Art. 136 of the Constitution. 

This Overriding power, which has been vested in 
the Supreme Court under Art. 130 of the Constitution, 
is in a sense wider than the prerogative right of enter- 
taining an appeal exercised by the Judicial' Committee 
of the Privy Council in England. In the first place 
Art. 136 is a constitutional provision which, unlike 
the prerogative right of the Crown, no Parliamentary 
legislation can limit or take away. In the second 
place ths provision being one, which overrides ordi- 
nary laws, no presumption can arise from words and 
expressiocs declaiing an adjudication of a particular 
Tribunal to be final and conclusive that there was an 
intention to exclude the exercise of the special 
powers. (1876) 2 A C 102 and AIR 1952 SC 64. 
Ref. to. Durga Shankar Mehta v. Thakur Raghuraj 
Singh, (1954) 2 MLJ385I 1954 SC J 723: 1955 
S C A 501 : 1955 S C R 267 : A I R 1954 S C 520 
(522, 523) (Ft A) (P/s 4, 5, C). 

• Art. 13G— “The result of the election has been 

materially affected"- Speculative finding of Election 
Tribunal - Interference with by Supreme Court. See 
Representation of the People Act (1951), S. 100 (1) (c). 
AIR 1954 SC 513. 

[Overruled oa another point in A I R 1905 S C 069]. 

• Art. 13G— Order of Election Tribunal refusing 

to dismiss petition for defective verification— Supreme 
Court if can irterfere. See Representation of the 
People Act t 95i). S. 90. AIR 1954SC4il. 

• Art. 13G— Interference with findings of fact of 

Election Tribunals. See Representation ol the People 
Act (1951), S, 123. AIR 1954 S C4U. 

• Arts. 13G and 22G— Scope— (Representation of 

the People Act (1951), S. 105). 

Even when the Legislature states that the orders of 
a Tribunal under an Act like the Representadon of 
the People Act, 1951, S. 105, shall be conclusive and 
final the High Court and the Supreme Court may 
interfere under Art. 220 and Art. 136, respectively. 

The powers conferred on the Supreme Court by 
Art. 130 of the Constitution and on the High Courts 
under Art- 226 cannot be taken away or whittled 
down by the Legislature. So long as these powers 
remain discretion of the Supreme Court and that of 
the High Courtis unfettered. Raj Krushna Bose v. 
Binod Kanungo, 1954 S C J 286 : (1954) 1 M L J 
489 : 1954 S C A 737 : 1954 S C B 913 : Madh B L J 
1954 S C D 11 : A 1 R 1954 S C 202 (204) (Pt C) 

..II 

21. Appeal against orders under 
Arts, 22G and 227 

• Art 136 — Appeal against order of High Court 

under Art. 220- Quedion of jurisdiction can only be 
argued. See Ibid, Art. 220. (1964) 2 S C J 543 : A I R 
1964 S C 1451 

• Art. 136 — Objection to hearing of appeal — 

High Court disposing of several writ petitions against 
State by common judgment giving same relief to all 


petitioners — State preferring appeal to Supreme 
Court against order in only one writ petition — Order 
in other petitions becoming final — Appeal is not in- 
competent — Finality of orders passed in other writ 
petitions would not be disturbed if appeal were to 
succeed. State of Punjab v. Joginder Singh, (1964) 1 
S C J 627 : (1963) Supp 2 S C R 169 : A I R 1903 S C 
913(916,917) (Pt B) (Pr 9). 

• “T^Art. 136— \ppeal against order dismissing writ 
petition under Art. 220 challenging vires and appli- 
cability of Punjab Besuroption of Jagirs Act, 1957 — 
Adjudication of rival claims to compcosatioo amoutt 
will be wholly foreign to its scope — Supreme Court 
cannot give direction in judgment or staying payment 
of part amount for specified period though it had 
granted interim stay still disposal of appeal. See Ibid. 
Art. 133. A I R 1962 S C 1305. 


• Art, 130— Scope — Summary di'^missal of writ 
petition by High Court — Appeal to Supreme Court 
by special leave— Interference. 

Certain employees of the appellant mill made an 
application to the Authority under the Payment of 
Wages Act claiming that they were ettitled to b© 
paid according to a particular scale. The Authority 
rejected the objection of the appellant to its jurisdic- 
tion to entertain such application. The appellant 
then filed a writ petition but that was summarily dis- 
missed. The appellant thereafter appealed to the 
Supreme Court by special leave. The Supreme Court 
found that the view of the authority on merits was 
correct and as regards the other contention. 

Held, that there being no failure of justice It would 
not interfere with the order of the High Court dis- 
missing the writ petition of the appellant. A I R 1950 

w^x? ^*^8- Co. Ltd., Ahmedabad v. 

M. N Nagrashna, (1961-62) 21 F J R 558 : (1959) 2 
Lab L J 837 I A I R 1960 S C 407 (409) ^Pr 5). 


» auw ^40 4 — OlXTCiUl UppCai — LiXeTClSQ 

of power under Art. 227. 

In a special appeal against an order of a High 

Court which was moved for the exercise of its power 

of superintendence under Art. 227, it is open to the 

Supreme Court to exercise the same power. Baldeo 

Singh V. Ihe :>tate oi B.har, 1957 Pat L R (SC) 90 

ILR 36 Pat 746 i 1957 S C C 375 : 1957 Cn* L J 998 I 

^ ^ M L J (Cr) 485 : A I R 1957 

S C 012 (614) (Ft B) (Pr 7). 


• Arts. 136 and 226 — Order of High Court 
under Art. 226 Appeal to Supreme Court— Ecouirv 
into merits of rival claims. 


A U a LA 


T... K/A a Aliuli v^uurc on a 

petition under Art. 220, the Supreme Court will not 
enquire into the merits of rival claims of title to the 

dispute set out more appropriate for a 
Civil Court in a suit. Sohan Lai v. Union of India 
1957 S C R 738 : ILR (1957) Punj 1542 ? 35 Mys L 1 
195 I 1957 S C \ 417 : 1957 M P C 466 1957 B L I 
R 566; 1957 S C J .89 : (1957) 2 M L J (SC) 50- 
(i9o7) 2 \ndh W R (SC) 50 : (1957) til VV R (HO 

("R^\prV“ ^ J «S2:AfR C 529 (53H 


22. Appeal against miscellaneous decisions. 

fc’oT'V-' r.Bdiar Sales Tax Act (19 of 1947). 

Decision of Board of Revenue in revision 
under S. 24 Reference to High Court under S. 25 
decided against appellant- Appeal by Special Leave 

against order of JBoard of Revenue- No appeal against 
fnterTe?e? Cou^rrwonff not 

th Jofder assessed to sales tax and against 

the order of assessment he took the usual appeals to 
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the salves tax authorities and after the appeals were 
i^iected he took revision under S. 24, Bihar Sales 
Tax Act to the Board of Pevenue where also he was 
unsuccessful. The assessee applied under S. 25 for 
J^eterring six questions of law to the High Court but 
U*® Board referred only four questions to the High 
Court. The High Court after reframing the question 

answered it against the appellant. The appellant then 
came up in appeal by special leave to the Supreme 
Court against the order of the Board of Revenue only 

but not against the judgment and order of the High 
Court. * 


Held, that the appellant was not entitled to agitate 
the correctness of the decision given by the Board of 
Revenue in respect of the questions which were 
agitated before the High Court. As the assessee had 
not obtained Special Leave in respect of any of the 
orders passed by the High Court under S. 25 those 
orders became fical and binding and the assessee 
could not be allowed to by-pass or go behind the 
orders of the High Court and such exercise would 
be particularly inadvisable in a case where the result 
may be a cor flict of the decision of two Courts of 

was contrary to the 
object ol Ss. 23, 24 and 25 of the Act. The fact that 

the Board had not referred some of the questions to 
the High Court was no ground for interference direct 
With the orders of Board of Revenue under Art. 136 
■ot the Constitution as it was open to the appellant 

to apply to the High Couit for a reffrence uoder 

I- P- ^ I S ^ 280 and A I R 1961 S C 170s! 

nel. on. Ballabhdas v. State of Bihar, (1962) 13 S T C 

‘ ISCJ 451 : (1962; 

Supp (2) S C R 967 1 A I R 1966 S C 814 (815, 816) 
(Prs 3, 4). X , / 


- Art. 136 —Supreme Court— Powers of — Orde 
toy Central Government under S. 33 of Displaced Per 
sons (Compensation and Rehabilitation) Act (1954)- 
Whether opinion which Central Government enter 
tamed was correct or incorrect on the evidence woulc 
not tall for consideration by Supreme Court in app?a 

mU) 7SCR^\03!^6rPunLir695Va9^ 

J 472 : A I R 1964 S C 153( 


• Art. 136 — Contravention of S, 52A of Sea 

Custorns Act -- Imposition of fine in lieu of confisca- 
tion ot vessel — Supreme Court would not interfere 
with quantum of fine when the same has not been 
interfered with by appellate and revisional authori- 
ties under the Act— Sea Customs Act (1878), Ss, 52 \ 
167 (12-A) and 183. Indo-China Steam Navigatiori 
Co., Ltd. V. Jasjit Singh, Additional Collector of 
Customs, Calcutta. (1965) 1 SC A 402; (1964) 6 
S C R 594 : (1964) 34 Com Cas 435:1964 (2) Cri 
L J 234 : AIR 1964 SC 1140 (1153) (Ft G) (Pr 32). 


•“—Art. 136— Question of fact— Industrial dispute 
— Finding of Labour Court— Conclusive - Civil P. C. 
<1908). S. 112. 

The question whether a particular workman is a 
protected workman or not for the purpose of S. 33, 
Industrial Disputes Act is a question of fact, and the 
finding of the Labour Court on such a Question will 
generally be accepted by the Supreme Court in appeal 
from the award of the Labour Court as conclusive. 
P. H. Kalyani v. Air France. Calcutta, (1963) 1 Lab 
L J 679 : (1963) 6 Fac L R 435 : (1963-64; 24 F J R 
464 : (1963) 2 S C W R 359 : (1964) ISCJ 566 ; 
<1964)2 SCR 104: AIR 1963 S C 1756 (1758) 
(PtB)(Pr5). ^ ^ 

• — —Art. 136— Scope— The Supreme Court will not 
interfere in appeal under Art. 136 of the Constitution 
to reverse the view taken by the Labour Court unless 
it can be said that the view was perverse or patently 


wrong on the materials before the Court. See Indus- 

C S.7A. AIR196i 
b L 134S« 

• Art. 136 -Special leave — Exercise of discre* 

c 1947), 

8s. 23, 24 and 23- Assessment to sales lax-Dismissal 
ot revision under S. 24 by Board of Revenue— AppH. 
cation under S 25 (2) to High Court for directine 
Board of Revenue to state a case — Fismissal — Ap. 

peal by special leave against order of Board under 
S. 24— Maintainability. 

Held, on facts that as the appellant had no! obtain- 
ed special leave in respect of any of the orders passed 
by the High Court under S. 25. those orders had 
become final and binding between the parties and the 
appellant could not be allowed to by-pass or go be- 
hind the orders of the High Court by entertaining 
appeal directly against the orders of the Board of 
Revenue. To ignore the decision of the High Court 
on a question of law would really nullify the statu- 
tory provisions of S. 25 of the Act. the special 
leave was not properly given and the appellant was 
not entitled to ask the Supreme Court to exercise its 
powers under Art. 136. A I R 1959 S C 248 and A I R 

o S ^ I R 1955 S C 65 and AIR 

1961 S C 730, Dist. 

It is no doubt open to the Supreme Court to grant 
special leave to appeal from the main decision of the 
High Court even though the High Court has refused 
to grant a certificate under Art. 133 of the Constitu- 
tion. Chandi Prasad Chokhani v. State of Bihar, 
(1902) 2 S C R 276 I (1962) 2 S C A 609 i (1961) 43 
I T R 498 I (1962) 1 S C J 138 * (1962) 1 Andh L T 
193 : (1961) 12 S T C 506 : 1961 B L J R 721 : 1901 
All L J 7S5 : 1961 M P C 741 : A I R 1961 S C 1708 
(1711.1712.1713, 1714, 1715) (Pt B) (Prs 8, 9, 10, 
1/, 19). 

• ’Art. 136— Finding of fact — Interference, 

In an appeal under Art. 130, it would not be open 
to the appellant to challenge the correctness or the 
propriety of a finding of fact recorded by a labour 
Court but when the said finding is not supported by 
any legal evidence and is wholly inconsistent with the 
materials produced on the record, the Supreme Court 
may go into evidence and set as’de the findings D. 
Macropolio 6c Co.. (Private) Ltd. v. D. Macropolio 6c 
Co; (Private) Ltd Employees' Union, (1958-59) 15 
F J P 67 : (1958) 2 Lab L J 492 : AIR 1958 SC 1012 
(1014, 1017) (Pt B) (Prs 4,12). 

• Art. 136— Jurisdiction— (Railways Act (1890), 

S. 46) —Effect ot. 

The provision in S. 40, Railways Act, about the 
finality of the Railway Rates Tribunal’s decision 
cannot affect the Supreme Court's jurisdiction under 
Art. 130 of the Constitution. Riigarh Jute Mills, Ltd. 

V. Eastern Rly., 1959 S C R 236 : 1959 S C A 262 : 
1958 S C J 720 : (1958) 2 M L I (SC) 86 ; (1958) 2 
An W R (S C) 80 : AIR 1959 S C 525 (528) (Pt A) 
(Pf 5). 

■ Art. 136— Scope- Administration of Evacuee 

Propeity Act, 1950 — Order of Custodian General 
under S. 27 — Interference in appeal. See Administra- 
tion of Evacuee Property Act, S, 27. AIR 1956 SC 77. 

23. Practice and procedure. 

• Art. 136 — Reference under S. 06, Incom^tax 

Act — Appeal to Suprema Court— Decision on rnerits 
Practice. See Income-tax Act (L922), S. 03. AIK 1965 
S C 1905. 

• Art. 136 -Practice — Supreme Court — Argu- 

ments on facts — Details 5 of, given in judgments or 
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filffh Courts would normally be regarded as correct 
—^legation that many arguments on facts brought 
before High Court fudges were not considered by 
them— Practice of making such allegations deprecat- 
ed. Bashiruddin Ashraf v. Bihar Subai Sunni Majlis. 
Awiqf, 1965 B L J R 381 : (1965) 2 S C W R 101 : 
(1966) 1 S C J 72 : AIR 1965 S C 1206 (120S) (Pt B) 
<Pr 7). 

• Art, 136 — Appeal by special leave against 

order rejecting review petition allowed — Right of 
of appellant to costs— Held, in the circumstances that 
there was no justification for the plea of the respon- 
dent State that costs should not follow the event and 
that the appellant should be deprived of its right to 
oosts — Civil P. C. (1908), S. 35. Thungabhadra Indu- 
stries, Ltd v. Government of Andhra rradesh, (1964) 
5 S C R 174 : 1964 S C D 179: (1904) 1 S C W R 310: 
AIR 1964 SC 1372 (1378. 1379) (Pt D) (Pr 13). 

• Art. 136 — Writ petitions and appeals from 

•orders therein — Tribunals joined as parties — Cost 
of lawyers— Generally notallowed. See Ibid, Art. 226. 
AIR 1964 SC 477. 


137 ! (1957) Mad L J (Cri) 688 : 60 Punj L R 9 : 
(1957) 2 An W R (SC) 137 : AIR 1957 S C 742 (743) 
(Pt B) (Prs 4, 5). 


• Art. 137— Supreme Court has power of review 

which must be eiercised with due care and caution 
and only for advancing the public well-being in 
the light of surrounding circumstances 'of each case 
but it is not right to confine its power within rigidly 
fixed limits. See Ibid, Art. 141, AIR 1955 SC 661. 


■Art. 137— Criminal P. C. (1898), S. 501A-Peti- 

tion by convicted person for special leave to appeal 
dismissed by Supreme Courc— High Court ceases to 
have jurisdiction to entertain review application — 
Power of Supreme Court under Art 137. See Criminal 
P. C. (1898), S. Sei-A. AIR 1902 All 193. 


— Art. 137— Orders passed under Art. 226 -Review 
of -Maintainability — Provisions of C. P. Code — Ap- 
plioability— No provision in Constitution for review 
of orders passed under Art. 226— Such provision is 
to be found, as regards Supreme Court, in Art. 137 
See Ibid, Art. 226. AIR 1957 Mapipur 39. 


• —Art. 138— Application for special leave— Rea- 
lons for dismissal -Practice of Supreme Court. 

It is not the practice of the Supreme Couit to give 
reasons for the dismissal of an application for special 
leave. Associated Tubewells. Ltd. v. Gujarmal Modi, 
1957 S C J 725 : I L R (1957) Punj 1881 : (1957) 
M L J (Cr) 688 : (1957) 2 M L J (SC) 137 : 1957 
S C A 942 I 60 Punj L R 9 : (1957) 2 An W R (S3) 
137 : AIR 1957 SC 742 (743) (Pt A) (Pr 2). 

• Art. 136— Remand. 

Held, on facts that i remand was not called for in 
the interests of justice, as in the case of undisputed 
facts it could ouly result in the proceedings dragging 
on and the relationship between the parties deteri* 
orating Workmen of Burn and Co. v Burn and Co., 

1956 S C A 1175 : 1957 S C J 28 : (1957) 1 Lab L J 
226 : 1950 S C R 781 ; (1956.57) 11 FJR217: AIR 

1957 SC 38 (45) (Pt C) (Pr 10). 

• Art. 138— Supreme Court practice- Question 

as to prejudice— Relevancy. 

The Supreme Court will be slow to entertain ques 
tion of prejudice when details are not furnished. 
The fact that the objection Is not taken at an early 
Gtage will also be taken into account. Sukha v. State 
of Rajasthan. 1956 Cr L J 923 : 1956 S C J 503 : 1956 
Andh L T 583 : 1956 S C C 355 : 1956 5 C A 781 : 
1956 All W H (^upp) 83 : 1956 5 C R 288 : AIR 1956 
SC 513 (520) (Pt U)(Pr 38). 

ARTICLE 137 

• Art. 137 — Grounds of review — References 

to what Judges said in course of arguments— Pro- 
priety. 

In a review application, it is highly improper on 
the part of an Advocate to ref^ in detail as to what, 
according to him, happened in Court on the prior 
occasion and what each Judge said in the course of 
the argument followed by a conGdeiit assertion how 
and why the application was dismissed. It is possible 
that a view which ultimately appeals to a Judge in 
coming to his conclusion is erroneous. That by itself 
can afford no ground for review. But what is impro- 
per is to assume aad assert as to what a Judges 
view is in making a particular order vs hen the order 
pronounced does not set it out and to make references 
to what Judges say in course of arguments and make 
that a ground for rehearing. Associated Tubswells, 
Ltd. v. Gujarmal Modi, ILH (1957) PunI 1881 : 19^7 
SC A 942 : 1957 S C J 725 : (195'i) 2 Mad L J (SC) 

[Vol. 4.] Fu. D. 33. 


ARTICLE 139 
See also Ibid, Arts, 220 and 32. 


• — ^Arts. 139 and 226 —Writ of certiorari— When 
may issue. 

When the executive authority has to form an 
opinion about an objective matter as a preliminary 
step to the exercise of a certain power conferred on it, 
the determination of the objective fact and the exer- 
cise of the power based thereon arealike matters of 
an administrative character and are not amenable to the 
writ of certiorari. When the law under which the 
authority is making a decision, itself requires a judi- 
cial approach, decision will be quasi-judicial. Pres- 
cribed forms of procedure are not necessary to make 
an inquiry judicial, provided incoming (o the deci- 
sion the well-recognised principles ol approach are 
required to be followed. Therefore, wherever any 
body of persons having legal authority to determine 
Questions affecting rights of subjects and having the 
duty to act judicially, act in excess of their legji 
authority a writ ol certiorari may issue. Province of 
Bombay v. Khushaldas. 19.50 Mad W N 802 : (1950) 
2 Mad L J 703 : 1950 S C J 451 j 86 Cal L J 330 i 
1950 SCR 021 : 53 Bom L R 1 ; AIR 1950 S C 222 
(224, 225.220) (Pt A) (Prs 6.7). 


• — Arts* 139 and 226— Bombay Land Requisition 
Ordinance (V [5j ol 1947). S. 3 — Decision about 
public purpose — Writ of certiorari, if may issue i 
AIR 1949 Bom 277, Reversed. 


Per Kania C. J., FazI Ali, Patanjali Sastri and Dass 
JJ., (Miihajan atd Mukherjea JJ. contra)— The deci- 
sion of the Government about a public purpose 
is a fact which it has to ascertain or decide, and 
thereafter the order of lequisifion has to jfollow. The 
decision of the Provincial Government as to the pu^ 
lie purpose contains no judiciil element in it. The 
inquiries mentioned in Ss. 10 and 12 are only permis- 
sive and the Government is not obliged to make them. 
Moreover, they do not relate to the'purpose for which 
the land may be required. They are in respect of the 
condition of the land and such other matters affecting 
land. The words of S. 3 read with the proviso, and 
the words of S. 4 taken along with the scheme of the 
whole Ordinance, do not import into the decision of 

the public purpose the judicial element required to 
make the decision judicial or quasi judicial The deci- 
sion of the Provincial Government about public our 
pose is therefore, an administrative act, and there is 
no scope for an application for a writ of certiorari- 
A I R 1949 Bom 277. Reversed. Province of BoS 
V. Khushaldas, (1950) 2 Mad L J 1 03: 1956 S C J 45L 
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86 Cal L J 330 : 1950 S C R 621 : 53 Bom L R 1 : 
AIR 1950 SC 222 (227) (Pt B) (Prs 10, 11). 

• Art. 139 -Decision uader S. 3 of Bombay Land 

Requisition Ordinance (5 of 1947)— Writ of certiorari 
lies against Provincial Government. See Bombay Land 
Requisition Ordinance (5 of 1947), S. 3. AIR 1950 
S.C 222. 

ARTICLE 141 
See also Precedents* 


SYNOPSIS 

(Constitution of India, Art. 141). 

1* Scope of the Article* 

2. “Law declared by the Supreme Court.” 

(a) Obiter dicta of the Supreme Court* 

3* Can Supreme Court reconsider its own previous 
decisions. 

4. Power of Legislature to alter law declared by 
Supreme Court. 

5* All Courts in India. 

6. Present authority of Privy Council and Federal 
Court. 

1* Scope of the Article. 


• Art. 141— Law declared by Supreme Court 

binds Courts in India but the Supreme Court does not 
enact. Rajeswar Prasad Misra v. State of West Bengal. 
1965 Mad W N 210 : (1965) 2 S C W R 339 : 1965 
All W R IH C) 630 : 1965 All Cri R 416 : 1965 SCO 
904 : 1965 (2) Cri L J 817 : AIR 1965 S C 1887 (1891 
1892) (PtB) (PrS). ^ ^ 

• Art. 141— Decisions of English Court at vari. 

ance with Supreme Court decisions — Effect, 


The decisions of the English Courts being merely 
of persuasive authority, decisions of such a Court 
even if at variance with one of the Supreme Court, do 
not by themselves justify an application to reconsider 
an earlier decision of the Supreme Court. Manipur 
Administration, Manipur v. Thokohom Bira Sinah 
(1964) 7 S C R 123 : 1985 S C D 8 : (1965) 1 Andh 
LT96: (1965) 1 S C J 451 : 1985 Mad L J Cri) 233 
1965 All W R tH C) 358 : 1965 All Cri B 250 1965 
(1) Cri L J 120 : 1964 Mad W N 557 : AIR 1965 S C 
87 (91) (Pt A) (Pr 10). ^ ^ ^ 


• Art. 141— Decision on tax liability for diffe 

rent pariod — Constructive res judicata, if applies 
Decision of Supreme Court has binding effect on all 
courts in India as law. See Civil P. C. ngnfi^ Q ii 
AIR 1964 SC 1013* ' :>. u. 


• “ Powers of- Supreme Court is not 
piecluded from considering the correctness of the 
decision of the High Court notwithstanding its 
having held the field for over forty years without 
question. See Precedents. AIR 1963 S C 1150. 

—Art. 141— Scope. 

The law which binds all the Courts now is to be as 
stated by the Supreme Court. 58 Cal W N 933 • Ain 
1955 Ca! 45 (48) (Pt A) (Pr 10) (DB). ’ 

• "““Arts. 141,372— Decision of Judicial Committee. 

A decision of the Judicial Committee is binding 
upon the High Court until the Supreme Court rules 

otherwise. 57 C W N 127 : AIR 1953 Cal 524 (526) 
(Pt B) (Pr 6) (DB). 

—Art. 141 Division Dench decision — Power to 
overrule rests only with Supreme Court and none 
else. See Precedents. AIR 1963 Guj 28. 

141— Scope —Binding effect — Decision of 

one division Bench not binding on another Bench See 
(DB)f ^ 1962 (2) Cri L J 360 : AIR 1962 Guj 250 

•; ?,41-Supreme Court authority can over. 

rule authorities of Privy Council as well of 
of Judicial Advisers oYj & K SlaflJrConltitution of 


India (Application to J& K) Order, 1954. S. 2. Maste»- 
Sewanath v. Faqir Chand, 1965 Kash L 1 105 ; A I 
1965 J & K 62 (66) (Pt B) (Pr 21) (FB). 


— Art. 141 — Decisioni of Supreme Court — Dcci- 
sioDS should be followed in interpreting similar ortw 
visions of other Acts. 

When a provision of an Act is considered by the 
Supreme Court, the decision of that Court applies 
with equal lorce to the similar provisions of other 
Acts, not specifically mentioned. Although the deci- 
sion relates to a particular case, it settles the law on 
subject and should be followed by all subordinate 
Courts. 1961 M P L J (Notes) 217. 


decisions— Latest view binding on Ckiurts. 

When the Supreme Court expresses its view on any 
particular point of law, such expression of view shall 
be considered as overriding contra^ views expressed 
on the point in earlier decisions of the same Court 
and it is the latest pronouncemect of the Supreme 
Court which would be binding on all Courts. 38 Mys 

M>s 267 : AIR 1961 Mys 3 (7) 

Krt d) (Jrr 11^ 


2. 'Law declared by the Supreme Court.” 

(a) Obiter dicta of ihetSupreme Court. 

2. ‘ Law declared by the Supreme Court”. 

® Art. 141 — Pronouncement on question cot 
^ce^s^sary for disposal of case — Duty of Supreme 

Kapur, J.—TheSupreme Court 
should not make any pronouncement on any question 
which is not strictly necessary for the dispos^ of the 
particular case before it. Bashier Nath v. Coirror. of 

(1959) 35 IT R 190: 1959 SCI 
SCR 528 I AIR 1959 S C 149 

(157) (Pt B) (Pr 12). 

141 Statute once declared unconstitutio- 
nal by oupreme Court was cot again to be shown 
unconstitutional in every case. See Prohibition — 

Act (15 of 1949), S. 13 (b). AIR 

19o5 S C 123. 


J. Art. 141— Supreme Court decision — Not to be 
disregarded by lower Courts on insufbcient grounds. 
See Precedents. 1965 (2) Cr L J 179 : AIR 1965 All 


Art. 141— Decision by Supreme Court — Binding 

declaration of law— Income-tax Act 

(1922), S. 14 (2) (cj. 

Even though a particular provision is not conside- 
red still the decision given by the Supreme Court is 
binding On Courts in India and is a declaration of 

Constitution. (1961) 42 

ITR 203 (All). 

T Art. 141 — Decision of Supreme Court by only 
three Judges is binding in the same way as • decision 
of Constitution Berch (five judges). 1959 All L J 887: 
1959 All W R (HC) 681 : 1960 All Cr R 20 ; 1960 

U) (DB)^^^ ’ 

, [Overruled on another point in AIR 1961 All 630 

(FB)]. ^ 


~^Arts. 141 and 14 — Evidence Act (1872), S. 27— 
Validity of- Does not contravene Art. 14 of the Con- 
stitution — Scope an^ applicability of section as de- 
clared by Supreme Court is bindirg on all Courts 
within the territory of India. See Evidence Act (1872)» 
S. 27. AIR 1058 All 514. 


Art. 141 — Law declared by the Supreme Court 
—Meaning of. 
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ObservatiODS by the Supreme Court in process of 
leasoniDff do not amount to declaration of law as 
contemplated by Art. 141 of the Constitution. It is 
well known*that a case is an authority for the point 
it decides. 1958 Cr L J 134 : AIR 1958 All 119 (124) 
(Pt D) (Pr 27) (DB) 


— Art 141 — Decision of Supreme Court— Autho- 
rity of— Grounds not taken in Supreme Court. 

A decision given by the Supreme Court is 
clearly a declaration of law applicsble to the case 
and is consequently binding on the High Court under 
Art 141. The law declared by the Supreme Court is 
binding whether the declaration is made after dis- 
cussing all possible aspects or without doing so. For 
instance, once the Supreme Court has declared that a 
particular contract of service Is valid, it is not open 
to the High Court to examine the validity of such a 
contract even on any ground which may not have 
been consi'^ered by the Supreme Court. AIR 1953 S C 
250, Ref 1955 All L J 665 : (1957) I Lab L J 37 i 
ILR 11956) 2 All 627 : AIR 1955 All 496 (498) (Pt C) 
(Pre). 

Art. 141— Validity of S. 0. U. P. Zamindari Abo- 
lition and Land Reforms Act (1 of 1951'. S. 6~Decla- 
ration by Supreme Ck)urt in AIR 1952 S C 252 that 
the entire Act is valid — High Court need not go into the 
reason leading to that declaration. See Tenajicy Laws 
— U. P Zamindari Abolition and Land Reforms Act (I 
of 1951), S. 6. AIR 1955 N U C (All) 2696. 

—Art. 141 — Conflict between view of P. C. and 
F. C.— Binding nature of P. C. view in preference to 
F. C. view under Govt, of India Act — * Passing of 
Constitution whether has affected this position— See 
Precedents AIR 1951 All 205. 

[Reversed on another poirt in AIR 1955 S C 600]. 


Art. 141 — Law declared by Supreme Court- 

Interpretation of. 

Art. 141 says that “The law declared by the 
Supreme Court f^hall be binding on all Courts within 
the territory of India". It is the law declared by the 
Supreme Court that binds the Court and not the judg- 
ments. Phis is made clearer on a consideration of 
Alt H5 (5'. “The law declared" refirrtd to in 
Art. 141 is the law to be gathered from any judgment 
in a case decided by the Supreme Court, whether it 
is the judgment of a Judge forming the majority or of 
a Judge in a minority and dissenting. 65 Bom L R 
674 ; (1905) 56 I T R 522 : 1964 Mah L J 157 : ILR 
(1964) Born 163 : AIR 1964 Bom 170 (176) (Pt B) 
(Pr23) (DB). 

Art. 141— In AIR 1962 5 0 486, Supreme Court 

holding Cls. 1 and 2 of Notification No. MWA 1557 J, 
dated 11-6-1958 issued by Government of Bombay 
under S. 5 of the Minimum Wages Act (1948 intra 
vires-Subsequently clauses challenged by petitioner 
in a petition under Arts. 226 and 227 of the Constitu- 
tion-Petitioner not party to the case which vent up 
to the Supreme Court— Grounds on which clauses 
were challenged in the present petition neither con- 
sidered nor even raised in the earlier case before the 
Supreme Court-High Court cannot shut out the 
petitioner on a preliminary ground that in the pre- 

Jdous decision Cls. 1 and 2 were held to be inira 

vires of the Act and cannot at 

the High Court. See Ibid. Art. 226. AIR 1964 Bom 

51 (DB). 

• Art. 141— Law declared by the Supreme Court 

Binding authority Duty of High Courts. 

The Hou*e of Lords may be high 
far as High Courts are concerned, the Suprerne Court 
is a higher authority and High Courts mvist accept 

the law as laid down by that Court. There , v 
extent that the House of Lords has taken a different 


view of the law from that of the Supreme Court, 
High Courts must accept the law as laid down by 
the Supreme Court. 58 Bom L R 709 : ILR (1956) 
Bom 793 : (1956) 30 I T R 753 : AIR 1956 Bom 586 
(589) (Pt B)(Pr 9) (DB). 

Arts. 141, 143 and 3 — Decisions given by Sup- 
reme Court in advisory jurisdiction are binding on 
subordinate Courtf. 

The decision given by the Supreme Court in its 
advisory jurisdiction is binding on the Courts in 
India under Art. 141 of the Ck)nstitbtion of India. 
The law regarding several important and difficult 
points arising upon the interpretation of the ConsH- 
tution is “declared" by the Supreme Court even in its 
advisory jurisdiction. “Declared" means made dear 
or manifest. Hence, where the Supreme Court deci- 
ded in its advisory jurisdiction that Art. 3 of the 
Constitution had no application to a case of cession 
of the Union State territories to a foreign power, and 
that a Parliamentary St-tute was not necessary in 
addition to the amendment of the first schedule of 
the Constitution, the decision was hel<i to be binding 

on the High Court. AIR 1965 Cal 282 (290) (Ft D) 
(Pr 19). ^ 

.Art. 141 — Decisiou of Supreme Court — Weight 

of— Conflicting High Court decisions — Later Sup- 
reme Court decision - Relerence to Full Bench — 
Necessary. 

Where the previous Division Bench came to a diffe- 
rfnt conclusion it was wholly unnecessary for the 
later Division Bench to refer the matter to a Full 
Bench because of the later decidons of the Supreme 
Court. The law declared by the Supreme Court of 
India is binding on all Courts in India under Art 141 
of the Constitution and must therefore be applied in 
a subsequent decision. AIR 1958 Cal 510 (516) (Ft D) 
(Pr23). ' 

.Art. 141— Declaration of law bySupreme Court- 

Binding not only on the parties but also on aj] Courts 
(1965) 6 Guj L R 505 : AIR 1966 Guj 102 (104 105 
106} (Pt C) (Pr 4) (DB). 

—Art. 14 1 Declaration of law made by Supreme 
Court — Subordinate Courts cannot ignore it on the 
ground that facts before them were dissimilar. 

A declaration of law, if made bv the Supreme 
Court, is binding whatever be the facts of the case 
decided by the Supreme Court and whatever be the 
lature of the facts of (he case before the High Court 
or before the Subordinate Courts. It would be con- 
travening the provisions of Art. 142 (sic— Art 141) of 
the Constitution if a declaration made by the Supreme 
Court is held not to apply to a case before the High 
Court on the ground that the facts of the case decided 
by the Supreme Court are fundamentally different 

from the facts of the case decided before the High 

Court. This rule however does not apply to the ob. 
servations or declarations made by the Hich Court 

ILR (1963) Guj 1197. 

Art. 141— Supreme Court decision — Dissenting 

judgment— Binding force -Adjudication in dissenting 
judgment on aspect on which majority has expressed 
no view but has proceeded on assumption that it is 
correct— Adjudication in dissenting judgment is bind- 
ing on High Courts— Precedents. (1963)2 KerLR 
463:1962 Ker L J 1432 ; ILR (1963) 1 Ker 84* 
1963 Ker LT 15 : AIR 1963 Ker 155 (176) (Pt B) 

(Pr 170), / vr o/ 

Art. 141 — Law declared by Supreme Court — 

Expression of opinion by all Judges-If necessary. 

It is not necessary for a proposition of law declar- 
5? by the Supreme Court to be binding on High 
Court that the actual decision of the case should 
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proved on tHat proposition. Nor is it necessary, for 
such proposition to be the law declared by the 
Supreme Court, that all the Judges shall express 
their views one way or the other on the point. If 
the majority of Judges of the Supreme Court in a 
particular case express a view on a proposition of 
law then that view of the majority of the Judges 
would be the law declared bv the Supreme Court 
and binding on the Court. 38 Mys L J 720 : 1 L R 

(1960) Mys 267 : A ( R 1961 Mys 3 (7) (Pt A) (Pr 10) 
(OB). 

— “Art. 141— Judgment of Supreme Court — Binding 
authority — Judgment should be read as a whole — 
Precedents. 1964 B L J R 870 : A I R 1965 Pat 124 
(126, 127) (Pt B) (Pr 7) tDB). 

Art. 141— Decision of Supreme Court — Binding 

effect on High Court. See Ibii, Art. 228. AIR 1955 
N U C (PuDj) 5727 (DB). 


Uie Supreme Court should be part of the ratio deoi- 

dendi of any judgment. An obiter dictum or a mere 
enunciation of a principle of law would amount to ■ 
declaration of law under Art. 14L 

expressed or may be 
indicated by clear implication. A High Court can- 

not circumvent a declaration of law made by the 

Supreme Court on the ground that it amounts to a 

casual obse^ation. Any re-consideraHon can only 

Art. 141— Supreme Court— Obiter, (Precedents). 
The observations of the Supreme Court even if 

tlU (K 61 I™’ ‘ All s« 


•Art. 141 — Law declared by Supreme Court can 
be given retrospective effect. See Precedents. 1965 
(1) Cri L J 338 : AIR 1965 Raj 70. 

2 (a). Obiter dicta of the Supreme Court. 

m — ;Art. 141 — Court should not make obiter ob- 
servations on constitutional matters not directly 
raised before it for its decision. See Civil P C 
(1908), O, 20, R. 4. AIR 1964 S C 1573. ' ’ 

• Art. 141— Observations in the nature of obiter 

dicta — Binding effect. 

The observations in the judgment of the Supreme 

Court which are in the nature of obiter dicta cannot 
be relied upon solely, for the purpose of showing 
that certain statutory Rules should be held to be 
valid as a result of the said observations. Ram Deka 
V. General Manager, North East Frontier Riilwav. 
I L B (1964) 2 All 71i i I L R (1964) 16 Assam 81 * 
(1964) 5 S C R 6Sr3 : (1964) 2 S C A 372 ; (1964) 2 
Lab L J 467 : A I R 1964 S C 600 (611, 612) (Pt D) 
(Pr 33). 

“Art. 141 — Obiter dicta — Binding effect. 

The obiter dicta of the Supreme Court are entitled 
to considerable weight. Commissioner of I T 
Hyderabad v. Vazfr Sultan ^ Sons, (1959) 2 S C A 

lU ^ 36 I T R 175 : (1959) Supp (2) S C R 

375 : 1960 S C J 1176 : (i960) 2 Andh W R (SC) 73 • 

— ;-Art. 141 — Appellate order of High Court in cri- 
minal case — \\ hether order was a proper order, the 
question before the Supreme Court — Supreme Court 
required in that connection to decide whether Hieh 
Court had power under S. 561.A, Cr. P. Code to 

rehear matter on merits — Its decision of the ques- 

tion cannot be treated as obiter dicta — In any case 
the observations of the Supremo Court would amount 
to dec aration of law within the meaning of Art. 141, 
CODshtution ard as such binding on all Courts in 
India. See Precedents — Obiter dicta. 1962 (1) Cri 

L J 390 : AIR 1962 All 193 (OB). ’ 


ATI. — 


. V uciioerateiy pronounced — (Pre- 
cedents— Supreme Court— Obiter). 

Where the Supreme Court deliberately with the 
1 atention of settling the law pronounces upon a ques- 
Uon, the pronouncement is the law declared by the 
Supreme Court within the meaning of Art. 141 and 

IS binding on all Courts in India. It caxnot be treated 
as a mere obiter dictum. 

It is true where a point has not been argued and 
certain general observations have been made which 

Court* fhT cover points not argued before the 
Court, they may not be considered to be binding, 

tion of ti!“ r “«‘“re of the observi 

tiono the Court may be limited to the points spo- 

ciScally raised and decided by the Court It is also 
true that pronouncements made on concessions of 
counsel, when a point if not argued, are not binding 
but otherwise even what is generally called an ‘obiter 
’• is upon a point raised and 

Couris in India. 1953 
All LJ 273 : 1953 Crf L J 

616) (Pt D) (Prs 11, 13) (DB). 


• Art. 141 —Scope — Obiter dicta— Value of. 

Cl^r observations of the Supreme Court, though 
in the nature of obiter, deserve every respect. 
Venkata Chalamayya v. The Stite of Madras, 1958 

J" ^ * (1958) 1 Andh W R 88 : A I R 1958 

Andh Pra 173 (181, 182) (Pt F) (Pr 16} (FB). 

[Reversed on another point in AIR 1962 S C 1687.] 

"Z 141 Obiter dicta of Supreme Court — 

Entitled to highest esteem from the High Court. See 
Precedents. AIR 1956 Assam 48. 

“~Art. 141 Obiter dicta of Supreme Court ia 

A T Court. A I R 1959 Bom 320 and 

A I R 1959 S C 814, Rel. on. I960 Nag LJ 512 : 63 
Bom L R 20 : ILR ( I960) Bom 994 : 22 Ele L R 821 : 
AIR 1961 Bom 29 (40, 41) (Pt F) (Pr 00) (DB). 

- Art. 141 Obiter dictum of Supreme Court. Sea 
Precedents. AIR 1959 Bom 320 (DB). 


“ — Art. 141— Obiter of Supreme Court is binding on 

^ ^ ^ 19^3 All 013 and A I R 1955 
All 543, Rd. on. AIR 1961 All 287 (288) (Pt B) 
(Pr 8). 

— ; — Art. 141— Scope of —‘Deelaration of law* — Obiter 
dicta or casual observation — Weight of. 

Article 141 has the effect, in addition to investing 
the decisions oE the Supreme Court with a binding 
force of creating a constitutional organ whose 
declaration of law pronounced ex cathedra shall be 
binding on all Courts in the Republic. Under this 
article it is not necessary that a pronouncement of 


• — /‘Law declared by the Suprem# 

. Obiter dictum — Passing casual observation 
— Distinction. 

Any considered opinion by the SupT^me Court, 
even on a point which does not strictly arise for 
decision, must be accepted by the High Court as 
laying down a statement of law which must bfl 
followed. But a passing casual observation made by 
the Supreme Court is not entitled to the same respeot. 
AIR 1955 Bom 113. Rel. on. Kaikhusroo Phirozshah 
Doctor V. State .of Bombay. I L R (1955) Bom 69 i 
57 Bom L R 24 : AIR 1955 Bom 220 (224) (Pt 0) 
(Pr 7) (FB). 
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““Art. 141 — Obiter of Supreme Court enunciating 
or declaring some principle of law is binding upon 
the High Court. See Precedent. AIR 1956 Cal 93. 


“—Alt. 141— Declaration of law made by Supreme 
Court is binding on High Courts — Principles of 
'Obiter* ‘per incuriam’ and 'distinguishable on facts* 
cannot be applied. 

Onae the Supreme Court makes a declaration of 
law, that is binding on all the subordinate Courts. 
Principles of 'obiter', 'per incuriam' and ‘distinguish- 
able On facts' which may perhaps apply to the deci- 
sions of Courts of co-ordinate jurisdiction cannot be 
applied to declaration of law made by the Supreme 
Court and such principles cannot restrict tbe scope 
of Art. 141. If a declaration of law has been made by 
the Supreme Court, it is also not open to subordinate 
Courts to hold that that declaration of law is not 
binding, because on facts, the case decided by the 
Supreme Court is distinguishable from the case before 
the subordinate Court. AIR 1955 Bom 113, Not Foil. 
1962 (2) Cr L J 360 : AIR 1962 Guj 250 (255) (Pt A) 
(Pr 15) (DB). 

Art. 141—Obiler dicta of Supreme Court— Force 

of. 

Although even the obiter dicta of the Supreme 
Court are entitled to the highest of respect, they do 
not have the force of a ruling. AIR 1961 Him Pra 2 
(7) (Pt F) (Pr 18). 


• Art, 141 — Obiter dicta of Supreme Court- 

Duty of iuferior Courts. 

Where the law is laid down progressively, one must 
not go by the strict rule of ratio decidendi and con- 
fine the decision only to the material facts in the case 
but must, if the decision is correct, use it even in spite 
of its broad statement of the law as a guide to future 
cases, and, in dealing with a case which is to be 
utilized, one must look not only to what was decided 
in the case but what was decided in previous and 
subsequent cases. 

An inferior Court has under Art. 141 to take the 
law from the Supreme Court. When an inferior Court 
is taking the law from the superior Court, it cannot 
refuse to enteitain or take into account a portion of 
the reasoning which was material for the decision of 
the case before the superior tribunal. Further if two 
reasons are given to reach a conclusion, neither is 
obiter and both can be treatedas the ratio. Surajmal 
Arjundas v. State of Madhya Pradesh. I L B (1957) 
Madh Pra 507 : 1957 M P C 680 : 1957 M P L J 788 : 
1957 Jab L J 1011 : AIR 1958 Madh Pra 103 (110, 
111) (Pt B)(Prs 25,26) (FB). 


—Art- 141 “ Obiter dicta of Supreme Court — 
Weight of. 

Even as obiter, the observatioiis of their Lordships 
of the Supreme Court are entitled to the highest 
respect, I L R (1958) Mad 1086 : (1959) 2 M L J 1^’ 
(1959) 35 I T R 322 : AIR 1959 Mad 56 (61) (Pt G) 
(Pr 18) (DB). 


Art. 141 — Supreme Court — Obiter dicta of 

Supreme Court - The Judicial Commissioner s Court 

has to follow observations of the 

if they are obiter dicta. See Precedents. 1962 (2) Cr 

L J 147 (Manipur). 


Art. 141— Supreme Court decision— Obiter obser- 
vations— Are binding on High Court. See Precedents. 

AIR 1964 Mys 132 (DB). 

Art. 141 - Supreme Court or Privy C^l “ 

Obiter-BindiDg on all subordinate ^owts; AIR 1964 
Gui 283, Bel. on. I L R (1964) Cut 221 : 30 Ci.t L T 
370 : (1964) O J D 210 : 1965 (1) Cn L J 56 . AlK 
1965 Orusa 7 (13) (Pt C) (Pr 9). 


Art. 141 — General observations of Supreme 

Court (Precedents)— Value of. 

The general observations of their Lordships of the 
Supreme Court too are ent'lled to great weight. I L R 
(1957) 7 Raj 34 : AIR 1957 Raj 189 (197) (PI B) 
(Pr21) (DB). 

3. Can Supreme Court reconsider its own 
previous decisions. 

• Art. 141 — Power of Supreme Court to review 

and revise its earlier decisions — Considerations to be 
adverted in revising* — Constiuciion of statutory 
provision— Earlier view reasonably possible— Alter- 
native view, pressed on subsequent occasion, also 
reasonably possible view — Supreme Court would be 
normally reluctant to revise its earlier decisions. 

In the case, it was urged that Supreme Court should 
revise its view as to construction of S. 60 (4), Income- 
tax Act, 1922, in two earlier decisions, AIK 1959 S C 
1177 and AIR 1903 SC 1484. (The latter was a 
unanimous decision of a Bench of five Judges.) The 
Supreme Court conceded that the alternative view 
pressed for revising the earlier decisions was a 
reasonably possible view; but refused to revise the 
earlier decisions on ground that the earlier view had 
been followed by the Supreme Court on several 
occasions and had regulated the procedure on re- 
ference proceedings in the High C’ourts ever since the 
decision in AIR 1959 S C 1177, and that no reported 
decision was cited to support the alternative view. 
Keshav Mills Co., Ltd., Petlad v. Commr, ofl.-T., 
Bombay, (i965) 56 I T R 365 : (1965) 2 S C J 75: 
(1965) 1 I T J 853 : (1965) 2 S C A 101 : AIR 1965 
S C 1636 (1643. 1644, 1647) (Pt A) (Prs 23, 34). 

0 ~ — Art. 141 — Supreme Court if anJ how far bound 
by its own decisions — Doctriue of stare decisL how 
far applicable. 

Per Gaiendragadkar, C. J., Wanchoo and Raghubar 
Dayal, JJ. — The Constitution dees not place any 
restriction on the powers of Supreme Court to review 
its earlier decisions or even to depait from them and 
in matters relating to the decision of constitutional 
points which have a significant impact on the funda- 
mental rights of citizens, it would be prepared to 
review its earlier decisions in the interest of public 
good. The doctrine of stare decisis may not >trictly 
apply in this context and the said doctrine should 
not be permitted to perpetuate erroneous decisions 
pronounced by the Supreme Court to the detriment 
of general welfare. Even so, the norruil principle 
that judgments pronounced by the Supreme Court 
would be final, cannot be ignored and unless consi- 
derations of a substantial and compelling character 
make it necessary to do so, the Supreme Court should 
be slow to doubt the correctness of previous decisions 
or to depart from them. In such a case the test should 
be; is it absolutely necessary and essential that the 
question already decided should be re-openeci. The 
answer totbis Question would depend on the natureof 
the infirrnity alleged in the earlier decision, its impact 
on public good and the validity and compelling 
character of the considerations urged in support of 
the contrary view. If the said decision has b^n 
followed in a large number of cases, that again is a 
factor which must be taken into account. Applying 
the above test the Supreme Court refused to re- 
consider the carre:tness of its earlier decision in 
AIR 1951 S C 458. Sajjan Singh v. State of Rajasthan. 
(1965) 1 SC A 875 .-(1965) 1 Mad L I (S C) 57- 
(1965) 1 Sej 377: (1965) 1 Andh W R (S C) 57 • 

( 1965) 1 S C W R 593: AIR 1965 S C 845 (855) (Pt E) 
(Prs 21. 22, 2.3). ' i 

m ;Art. 141 — Binding natureof Supreme Court 

Decisions— Power of Supreme Court to overrule its 
previous decision— (Precedents — Supreme Court). 
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fn a proper case it is permissible for the Supreme 
t^ourt to go back upon its previous decision. 

(Per Majority). _ There is nothing in our Constitu- 
tion which prevents the Supreme Court from de- 
parting from a previous decision if it is convinced of 
its ^ror ^d its baneful effect on the general inter 2 sts 
of the public, \rticle 141, which lays down that the 

lawdeclared by the Supreme Court shall be Ijinding on 

all Courts within the territory of India quite obvi- 
ously refers to Courts other than the Supreme Court. 
The Supreme Court should not lightly dissent from 
a previous pronouncement of the Court. Its power 
of review, which undoubtedly exists, must be exer- 
cised with due care and caution and only for 
advancing the public well-being in the light of the 
surrounding circumstances of each case brought to 
its notice but it is not right to confine i"s power 
within rigidly fixed limits If on a re-examination of 
the question it comes to the conclusion, that the pre- 
yious majority decision was plainly erroneous then 
it will be its duty to sav so and not to perpetuate its 
mistake even when one learned Judge who was party 
to the previous decision considers it incorrect on 
further reuectiOD* It should do so &11 the more rei* 
dily when it; decision is on a constitutional question 
and its erroneous decision has imposed illegal tax 
burden on the consuming public and has otherwise 
given rise to public inconvenience or hardship, for 
it is by no means easy to amend the Constitution, The 
doctrine of stare decisis has hardly any application 
to an insolated and stray decision of the Court very 
recently made and not followed by a series of deci- 
sions based thereon. In any case, the doctrine of 
stare decisis is not infiezible rule of law and cannot 
be permitted to perpetuate errors of the Supreme 
Court to the detriment to the general welfare of the 
public or a considerable section thereof. 

(Per contra). - Held, that there was no ground for 

= ^ the prior decision of the Court in 

A 1 tt xyuo h ^ 


when the decision in a case given after full consi- 
deration is soughttobe challenged, the first question 
to have been considered waswhetheror not there were 
circumstances to justify a reconsideration. It is only 
after the Court came at least to a prima facie conclu- 
sion on that preliminary matter that a reargument 
on the mmts of that decision should have been per- 
mitted. The correctness of the prior decision can- 
not be straightaway canvassed before the Supreme 
Court and the question as to the competency or the 
desirability of such reconsideration must not occupy 
a lator and subordinate part in the arguments* 


'^he Supreme Court cannot differ from a previous 

decision of the Court because a view contrary to the 

one taken therein appears to be preferable. Case-Law 

discussed. Bengal Immunity Co., Ltd. v. State oi 

S C J 672 I ILR 34 Pat 905 : (1955) 6 

w 2 S C R 603 : 1955 S C A 1140 

^ ^ • 1955 Andhra W B (S C] 

iir 9 074. 699, 712, 715 

716, 718, 743. 744, 754. 755) fPt F) (Prs 15, 19, 83 

115. 121, 122, 129, 185. 186, 213). 


• Art. 141— Supreme Court if bound by its own 

decisions. See Precedents. AIR 1954 S C 119. 


"—Art 141 — Supreme Court coosidering and ex- 
plaining itf own earlier decision — Duty of inferior 
Courts to follow later decision — Precedents. 

Where the Supreme Court has itself had aa occa- 
sion to consider in a later case, its own earlier deci- 
sion, no question of the binding character of such 
^rlier decision can reasonably arise. The inferior 
Courts would be bound to follow the later decision 
which is a direct decision on the point at issue, and 
which considers and explains the earlier decision 


1965^2) Cn L J 79 : AIR 1965 Cal 348 (353) (Pt 5) 


4. Power of Legislature to alter law 
declared by Supreme Court. 

|Art. 141 Principle declared by highest Court of 
^e land It can only be displaced by legislation. See 
Evidence Act (1872). S. 27. AIR 1959 Andh Pra 333. 

Art* 141 ~ Law once declared by Supreme Court 
can be altered by any competent Legislature. See In- 

* (Amendmeot) Act (71 of 1950), S. 2. AIR 
1951 Bom 438 (DB), 

— Arts, 141, 144. 245 — Punjab Development of 
Damaged Areas (Validation) Act (8 of 1963), S. 2— 
Certain schemes struck down by Supreme Court as 
illegal and invalid— Defect found not fundamental or 
against constitutional provisions — State legislature 
can pass appropriate legislation to remedy defect. 


5. All Courts in India. 

• _~A*'^* 141 — Supreme Court decisions — Effect 
Ori decisions of Mysore High Court — (Precedents) 
—[Civil P. C. (1908), Preamble]. 

Under Art. 141 of the Constitution the law declared 
by the Supreme Court is binding on all the Courts 
within the territory of India and must now be followed 
in preference to any other view which might have 
been taken by Mysore High Court. AIR 1951 Mys 126, 
itet HutchaThimmegowdav.Dyavamma, ILR(1954) 
^9- 32)Mys L J 3 3 : AIR 1954 Mys 93(99) (PtC) 

r 141 — High Court of Mysore is now bound 

by the law laid down by the Supreme Court — (Prece- 

dents). 31 Mys L J 38 ; I L R (1953) Mys 79 : 1953 

L J 1064 I A I R 1953 Mys 75 (78) (Pi B) (Pr 12) 
(UB). 

6, present authority of Privy Council 

and Federal Court. 


• Art. 141 — 

(Precedents). 


Present Authority of P. C. decision 


The reasoning and conclusion of a P, C. decision 
^“hough they have not now the compelling force 
they had before 26th Jannary 1950, are entitled to 
great respect. Chief Controlling Revenue Authority 
V. Maharashtra Sugar Mills Ltd., 1950 Mad W N 
740 : 1950 S C J 444 : 52 Bom L R 769 : (1950) 2 
M L J 564 i 64 Mad L VV 4 : 1950 S C R 536 : A I R 
1950 SC 218 (221) (Pt A) (Pr 8). 


Art. 141 — privy Council decisions — Present 
authority of— (Precedents). 

After India was constituted into a Sovereign De- 
mocratic Republic, the Courts in India are not uound 
by the decisions of the Privy Council and are free to 
consider the question on its own merits. 1954 Andh 
L T (Civ) 163 : (1954) 2 M L J (Andhra) 195 i A I R 
1955 Andhra 49 (54) (Ft C) (Pr 25). 

[Overruled on another point in A I R 1955 Andhra 
87 (FB), and Reversed on another point in A I R 
1961 Andh Pra 430.] 

• Art. 141 — Privy CouQcil :decisions, if binding 

on High Court. See Precedents. AIR 1955 Bom 1 
(FB). 

“Art. 141 — Privy council decisions — Obiter dicta 
— Binding effect— (Civil P. C. (1908), Preamble). See 
Precedents. AIR 1958 Cal 530. 

—Art. 141 — Obiter dicta of Privy Council how far 
binding— Observations not by way of stating the law 
should noi be clothed with such authority. See Pre- 
cedents. AIR 1956 Cal 308. 


519 


CONSTITUTION OF INDIA (1950). Art. 141. Note 6 


Arts. 141 and 225 — Privy Council decisions— If 
binding after commencement of Constitution— (Gov- 
'ernment of India Act (1935)iS. 212J— (Precedents). 

Section 212, Government of India Act, 1935, in- 
vested the Privy Council decisions with binding au- 
thority, Art. 225 of the Constitution lays down that 
the law administered in any existing High Court re- 
mains the same as immediately, before the commence- 
ment of the Constitution. Therefore, the law laid 
down by the Privy Council, which does not conflict 
with any decision of the Supreme Court would be 
binding on the Courts in India. 1955 Nag L J 32 : 
ILR (1954) Nag 805 : AIR 1955 Nag 293 (296) (Pt B) 
(Pr 14) (DB). 

Art. 141 — Precedents — Obiter dicta of Federal 

Court — Present authority — See Interpretation of 
Statutes AIR 1955 Orissa 160, 

• Alt 141 — Law laid down by Supreme Court 

and that laid down by Judicial Committee of Union 
Forooer when prevails over latter —Patiala and East 
Punjab States Unian Judicature Ordinance (10 of 
2005). S. 5. 

If in a certain matter the Judicial Committee has 
laid down the law but that matter has not gone before 
the Supreme Court and consequently no occasion has 
arisen f?r that Court to lay down the law on the 
same point, S. 5 of the Judicature Ordinance must be 
given effect to and the law laid down by the Judicial 
Committee must be followed by all the Courts in the 
Union, including the High Court It is only when 
the law laid down by the Supreme Court on a certain 
point is different from that laid down by the Judicial 
Committee that Article 14l will come into operation 
and the former law will be preferred to the lailer, 
Santu V. Sohan Lil, 2 Pep<u L R 245 : A 1 R 1951 
Pepsu 33 (37) (Pt B) (Pi 9) (FB). 

Arts. 141 and 374 (2) — Effect. 

Article 374 (2) of the Constitution was only for the 
period of ‘interregnum’ when the proceedings which 
were pending before the Privy Council were removed 
to the Federal Court and on the Federal Court was 
conferred, the jurisdiction which was previously 
exercised by the Privy Council. It does not an 

Overriding sulhority to the judgnient.s of the rederal 

Court over the judgments of the Privy Council at a 
time when the Privy Council was the senioimost 
Court of appeil and its judgments were binding on all 
Courts throughout the territory of India. 

Hence the judgments of the Federal Court previous 
to the time when the Privy Council appeals were 
transferred to the Federal Court do not take prec^ 
dence over the judgments of ‘he Pnvy Counc.l : AIR 
1Q^4 Rom 351i .Approved. ILR (1955) Punj 934 . 
AIR 1955 Poni 118 (119, 120. 122) (Pt fl) 

;Prs 5, 15). article 142 

a 142 — Revision order under S. 04-A of 

Motor Vehicles Act (1939) - Persons H^ely to be 
affected by such order must be given reasonable 
opporlunity to be heard - Such opportunity not 
given — Order though bad not quashed by High 
^ourt in writ proceedings against the ''PPjgl 

- Arte 142 and 145 — Supreme f-ourt Rules 

H950) O 35 R 12 — Fundamental right to move 
SAie^'couri under Ait. 32 - InHingemen^^ - 
■Rule 12 of O. 35 in so far as it relates to g'^mg ot 
security in proceedings under Art. 32 intrmg 


fundamental right under Art. 32 to move the 
Supreme (Zourt and is invalid — Order for security 
cannot be sustained even under wide powers con- 
ferred by Art. 142 (1) — See Ibid, Art. 32. AIR 1963 
S C 996. 

• Arts. 142. 144 and 148 (Cl. 5)— Suspension of 

Covernment servant — Effect of — Dismissal under, 
set aside by Supreme Court — Order for further 
enquiry and consequential suspension under R. 12 (4) 
of Central Civil Services (Classification, Control and 
Appeal) Rules (1957), R. 12 (4)-Validity - See Ibid, 
Art. 309. AIR 1963 S C 687. 

• Art. 142 — Appeal under Art. 136 (1) from 

orders of Chief Commissioner of Pondicherry as 
appellate authoritv under S. 61, Motor Vehicles Act, 
if maintainable -Writ petition against orders — En- 
forcement of orders on writ petition — See Ibid, 
Art. 136(1). AIR 1963 S C 533. 

• Art. 142 — Territories as may be acquired’ — 

Question a’* to whether Pondicherry is territory of 
India — Question forwarded to Union Government 
by Supreme Court — Answer received is binding on 
Court - Pondicherry is not territory ‘acquired’ within 
meaning ol Art I (3) (c)-No appeal lies to Supreme 
Court — Per Majority (Sarkar and Das Gupta, JJ., 
Contra) — No writ petition can be entertained — See 
Ibid, Art. 1 (3) (c). AIR 1962 S C 797- 

• Art. 142 — 'Territory of India’— Meaning of. 

The term ‘territory of India’ has been used in seve- 
ral articles of the Constitution and in every article 
where this phraseology is employed it means the 
territory of India for the time being as falls within 
Art. 1 (3) : the phrase cannot mean different territo- 
ries in different articles. N. Masthan Sahib v. Chief 
Commissioner, Pondicherry, (1962) 2 S C A 401 : 
(1964) 1 S C J 212 I AIR 1962 S C 797 (803) (Pt B) 
(Pr 14). 

• Arts. 142, 145 and 161 — Power of Governor 

to suspend sentence — Petition for special leave to 
appeal pending before Supreme Court— Effect of 

Supreme Court Rules, 0» 21, R. 5 ”* Compliance 
Criminal P. C. (1898), Ss. 401 and 426. 

(Par Majority ; Kapur, J., Dissenting).— The arnbit 
of Art. 101 is very much wider than Art. 142 and it 
is only in a very narrow field that the power con- 
tuned in Art, 161 is also contained in Art. 142, 
namely, the power of suspension of sentence during 
the period when the matter is sub j'udice in the 
Supreme Court. Therefore, on the principle of har- 
monious construction and to avoid a conflict between 
the two powers it must be held that Art. 101 does 
not deal with the suspension of sentence during the 
time that Art. 142 is in operation and the matter is 
sub-ju(iice in the Supreme Court. 

It is open to the Governor to grant a full pardon at 
any time even during the pendency of the case in the 
Supreme Court in exercise of what is ordinarily called 
‘mercy jurisdiction’. Rut the Governor cannot exer- 
cise his power of the suspension of the sentence for 
the period when the Supreme Court is in seisin of 
the case. What is covered in Art. 142 is not covered 
by Art. 161 and similarly what is covered by S. 426 is 
not covered l)y S. 401. On that interpretation there is 
no conflict between the prerogative power of the 
sovereign State to grant pardon and the power of the 
Courts to deal with a pending case judicially. There 
is no conflict between O. 21, H. 5, Supreme Court 
Rules and .\it. 161, but the conflict is between the 
wide powers conferred on the Supreme Court by 
Art. 142 and similar wide powers conferred on the 
Governor under Art. 101. Where the Governor in 
exercise of his powers under Art. 101 had passed an 
order granting suspension of Ihe sentence on a con- 
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vict on the ground that he intended to 6Ie an appeal 
before the Supreme Court, the order could only 
operate until the matter became sub-judice in the 
Supreme Court on the Hling of the petition forspscial 
appeal. After the filing of such a petition it 
would be f^r the Supreme Court when moved in 
that behalf, either to apply R. 5 of O. 2L or to 
exempt the petitioner from the operation of that rule. 

Supreme Court to pass such 
fit as to whether the petitioner 
should be granted bail or should surren^r to his 
sentence or to pass such other or further orders as it 
might deem fit in all the circumstances of the case, 
ft follows that the petitioner for special leave cannot 
^ exempted from the operation of O. 21, R. 5. 
Supreme Court Rules by reason of the order of 
suspension of sentence passed by the Governor under 
Art. 161. K. M. Nanavati v. State of Bombay, 1961 
Mad W N 498 t 1960 Ker L T (S C) 75 i (J961) 1 
Cri L ] 173 : (1961) 1 S C \ 54 : 63 Bom L R 221 i 
(1961) 1 S C R 497 * 196 1 Mad L J (Cr) 410 : (1961) 

?Jv9 J ^^2 * 5 C 112 (121. 122, 123, 124, 

125) (Prs 18, 19, 21, 22, 24. 25). 


• Art. 142 — Criminal appeal *— Decision regar- 

ding guilt of the accused — Considerable reliance by 
lower Courts on so-called admission of accused 
which had no existence in fact —Rehearing of appeal 
on evidence after excluding the alleged admission 
directed-See Ibid, Art. 134. 1953 Cri L Jour 525 i 
AIR 1953 S C 83. 


Art. 142 — Warrant issued under O. 45, R. 5, 
Supreme Court Rules read with Art. 142 — Delega- 
tion of power to admit to bail — Revision of exercise 
of power — (Supreme Court Rules, O. 45, R. 5) — 
(Criminal P. C. (1898), S. 427). 

Where the warrant has been issued not under 
S. 427, Criminal P. C., but under O. 45, R. 5 of the 
Supreme Court Rules read with Art. 142 of the 
institution and Supreme Court has directed the 
Judicial Commissioner's Court to issue a warrant 
directing the production of the accused before the 
appropriate Court and has delegated the power of 
accepting bail to the ‘appropriate Court’ and the 
appropriate Court is the Court of the District Magis- 
trate, the power to admit to bail has been delegated 
to the Court of the District Magistrate and not to 
the Judicial Comniissioner’s Court and the exercise of 
that power can be revised only by the Supreme Court. 
1954 Cri L J 1232 : AIR 1954 Ajmer 52 (52) (Pr 3). 

ARTICLE 143 

® 143 (1) — ■ Reference to Supreme Court— 

Any question of law or fact can be referred — On 

•uch reference, Court, “may report” but is not bound 
to report* 

The words of Art. 143 (1) are wide enough to 
empower the President to forward to the Supreme 
Court for its advisory opinion any question of law or 
fact which has arisen or which is likely to arise, pro- 
vided it appears to the President that such a question 
Is of such a nature or of such public importance that 
it is expedient to obtain the opinion of this Court 
upon it. However, the Supreme Court is not bound 
to give such advisory opinion in every case. Art. 143 
(1) provides that after the questions formulated by 
the President are received by the Court, it may, after 
such hearing as it thinks fit, report to the President 
its opinion thereon. The use of the word “may” in 
contrast with the use of the word “shall” in the 
provision prescribed by Art. 143 (2) clearly brings 
out the fact that in a given case, the Supreme Court 
may respectiully refuse to express its advisory opi- 
nion if it is satisfied that it should not express its 
opinion having regard to the nature of the questions 
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forwarded to it and having regard to other relevant 
tacts and circumstances. In the Matter of Undej 
Art. 143. of the Constitution of India, (1965) 1 S C T 

fsw (i' Wr IS. * ‘ 


• Art. 143 (1) — Reference to Supreme Court- 
Questions which may be referred* 

Under Art. 143 (1) it may be competent to the 
1 resident to formulate for the advisory opinion of 
the Supreme Court questions of fact and law relating 
to the validity of the impugned provisions of existing 
laws ; it may be otoq to him to formulate questions 
in regard to the validity of provisions proposed to bo 
included in the Bills which would come before the 
Legislature ; it may also be open to him to formulate 
for the advisory opinion of the Court questions of 
constitutional importance and it may be that the 
President may, on receiving the answers, consider 
whether the Union Government or the State Govern- 
ment should be requested to take any suitable or 
appropriate action, either legislative or executive, in 
accordance with the opinion expressed by the 
Supreme Court. In (he Matter of Under Art. 143 of 
the Constitution of India, (1965) 1 S C J 847 : (1965) 

1 S C A 447 : AIR 1965 S C 745 (756, 757) (Pt O 
(Pr 18). 

• “^Art, 143 (1) — Indo-Pakistan freemen! 
relating to division of Berubari Union and Exchange 
of Gooch Bihar Enclaves — Whether involves cession 
of national territory in favour of Pakistan — Donbts^ 
arising — Quej»tion referred by President of India to 
Supreme Court. See Ibid. Art. 3. AIR 1960 S C 845. 

• Art. 143 — Advisory jurisdiction of Supreme 

Court — Ambit and scope Opinion on questionp 

relating to contemplated legislation.: 

.Article 143 (1) does contemplate the reference of a 
question cf law that is likely to arise. It is for the 
President to determine what questions should be 
referred and if he does not entertain any serioue 
doubt on the other provisions, it is not for any paity 
to say that doubts arise also out of them. The 
Supreme Court cannot go beyond the reference and 
discuss those problems. The circumstance that the 
President has not thought fit to refer other questions 
as to the constitutional validity of some of the 
clauses of the said Bill on the ground that they In- 
fringe other provisions ot the Constitution cannot 
be a good or cogent reason for declining to entertain the 
reference and answer the questions touching matters 
over or in respect of which the President does enter- 
tain some donbt. In re. The Kerala Education Bill, 1957, 
ILR (19S8^ Ker 1167 : 1959 S C A 450 : 1959 SCI 
321 ! 1959 S C R 995 t 1958 Ker L T 465 : AIR 1968 
S C 956 (964, 965) (Pt A) (Prs 2, 4). 

• Art. 143 — Reference under — Cocstruclion, 

Per Venkatarama Aiyar J.— Having regard to the 
nature of the advisory jurisdiction under Art. 143, 
the reference shoula be construed narrowly rather 
than broadly In re, The Kerala Education Bill, 
1957, 1958 Ker L T 465: ILR (1958) Ker 1167: 1959 
S C A 450 ; 1959 S C J 321 i 1959 S C R 995 i A I B 
1958 S C 956 (992) (Pt P) (Pr 45). 

Art* 143 —Decisions given by Supreme Court in 

advisory Jurisdiction are binding on subordinate 
Courts. See Ibid. Art. 141. A I R 1965 Cal 282. 


ARTICLE 144 

• — Art. 144 -Central Civil Services (Classification, 
Control and Appeal) Rules (1957), R. 12 (4) 
does not contravene Arts. 142, 144, 19 (1) (f), 31 and 
14. See Ibid, Art. 309. AIR 1963 S C 687. 
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144 Punjab Devolopment of Damaged 
Areas (Validation) Act (8 of 1903), S. 2-Ceitain 
•chemes struck down bv Supreme Court as illegal and 
Invalid — Defect founa not furdamental or against 
oonstitutional provisions — State legislature can pass 
appropriate legislation to remedy defect. See ibid, 
Art. 141. AIR 1965 Punj 212 (DB). 


ARTICLE 145 


• "“~Art. 145 (3)—Law on subject fully decided by 
Supreme Court— No substantial question of law as 
to interpretation of Constitution arises. 

Under Art. 145 (3) only a case involving a sub- 
stantial question of law as to the interpretation of the 
Constitution shall be heard by a Bench comprising 
not less than 5 Judges. A substantial question or 
interpretation of a provision of the Constitution can- 
not ariie when the law on the subject has been 6nally 
and effectively decided by the Supreme Court. Where 
the question raised related to the iaterpretation of 
Art. 29 (2) in the context of the expression “same 
offence" and there were two decisions of the Supreme 
Court (AIR 1958 S C 119 and AIK 1901 S C 578) 
wherein the Supreme Court had finally construed the 
article and decided the question, .and whaf remained 
was only its application, it cannot be held that the 
question raised involved a substantial question of 
law as to the interpretation of the Con^titution 
within meaning of Art. 145 (3). Bhagwan Swaruplal 
Bishan Lai v. State of .Maharashtra, (1963) 2 SCR 
378: (1964) 2 SCJ 771 : 1905(1) Cri L J 608 : AIK 
1965 S C 682 (687, 688) (Pt C) (Pr 11). 


• Art. 145 (1) (a), Sch. VH, List I. Entry 77— 

Supreme Court Rules (1950), O, 4. Rr. 16, 17—Advo- 
cates Act (1961), Ss 58(3), 52— Advocates enrolled 
under Bar Oruncils Act — Right to practise in 
Supreme Court — Right subject to Rr. 16 and 17 of 
O. 4 ol Supreme Court Rule? — \'alidity of Rules — 
Construction of words ‘persons practising before 
the Court* in Cl. (a) of Art. 145 (1) — No conflict 
between* the Rules and Legislative powers of 
parliament under Lntry 77 of List T — Rules held 
within powers under Art. 145 (1) and valid. 


Under S. 58 (3) of the Advocates Act the right con- 
ferred on Advocate enrolled under the Bar Councils 
Act to practise in the Supreme Court is made subject 
to any rules made by that Court. To reinforce this 
position there is a saving enacted by S. 52 of the 
Advocates Act which specifically saves the powers of 
the Supreme Court to make rules under Art. 145 of 
the Constitution. In view of the saving which is 
repeated in S. 52 there is no question of the Rules 10 
and 17 of O. 4 of the S C Rules restricting the right 
to act to a certainclass of advocates, as be ingcontrary 
to a law made by Parliament within the openmg 
words of SArt. 145(1) Secondly, the submission that 
the words ‘the persons practising before the Court in 

Art 145 (1) (a) are narrower than the words ‘Persons 

entitled to practise before the Ccurt* in Entry 77 ot 
the Union list and that by a rule made under Art. 145 
(1) (a) the Supreme Court could neither entitle a per- 
son to practise nor impose quali6cations as 

right to practise as these are mattp entirely within 

Entry 77 and therefore exclusivel> for Parliamentary 

legislation, is not correct. The words 
(1) (a) have been taken substantially S. 214 (l)ot 
the Government of India Act, 1935. The words were 
then used in a comprehensive sen.se so as to ^ 

rule not merely as to the manner of practice but also 
of the right to practise or the entitlement U) 

Those words which are repeated in Art. 1^^ 

have still the same content. On the 
Art. 145(1) (a) the impugned Ru es 
therefore, valid aud within the rule-making power of 


the Supreme Court under Art. 145 (1). ’Further, there 
is no anomaly involved in the construction that the 
Supreme Court can by its rules make provision pres- 
cribing qualifications, entitling persons to practise 
before it, and that Parliament can do likewise. There 
is no question of a conflict between the legislative 
power of Parliament and the rule-making power of 
the Court, because by reason of the opening words of 
Art. 145, any rule made by the Supreme Court would 
have operation only subject to laws made by Parlia- 
ment on the subject of the entitlement to practise, 
Lily Isabel Thomas, In re, (1964) 6 S C R 229 : 1964 
(1) Cri LJ 724 : (1964) 2 S C W R 367; 1964 Cur LJ 
(S C) 133 : (1964) 2 S C A 536 : A I R 1964 S C 855 
(857, 858, 859) (Pt B) (Prs 7. 11). 

• Art. 145 — Supreme Court Rules (1950), O. 35. 

R. 12 — Fundamental right to move Supreme Court 
under Art. 32— Infringement of Rule 12 of O. 35 in so 
far it relates to giving of security in proceedings under 
Art. 32 to move the Supreme Court and is invalid. See 
Ibid, Art. 32. AIR 1963 S C 996. 

— Arts. 145, 226. 132-Question whether the 
jurisdiction of the High Court under Art. 226 to quash 
the orders of Administrative Tribunal is confined 
only to circumstances under which High Court of 
England can issue a writ of certiorari or is mucli 
wider than the said power — Question involves 
substantial question of law as to the interpretation 
.of the Constitution— Such guastion can be heard 
only by a Bench of five Judges, K. M. Shanmugam, 
Proprietor, K. M. S. Transport, Tanjore, Madras 
State v. S. R. V. S. (P). Ltd., (1964) 1 S C A 428 : 

( 1964) 2 S C J 120 I (1964) 2 Andh VV R (S C) 13 * 
19G4 12 Mad L J (S Cj 13 ; (1964) 1 SCR 809 : AIB 
1963 S C 1626 (1629) (Pt A) (Pr 6). 

B Art. 145— Power of Governor under Art. 161 

to suspend sentence— Ambit of— Petition for special 
leave td appeal pending before Supreme Court — 
Governor cannot suspend sentence under Art. 101 — 
Supreme Court Rules, O. 21, R. 5 — Compliance of 
— Criminal P. C. ( 1898), Ss. 401 and 426. See Ibid, 
Art. 142. 1961 (1) Cri L J 173 i AIR 1901 S C 112. 

• Art. 145 — Scope — Supreme Court Rules. 

O. IV-A. Rr. 23 and 24 as amended in 1959 — If 
ultra vires. 

The Supreme Court has the inherent jurisdiction to 
regulate its proceedings, relating to conduct of per- 
sons appearing before it, in and out of Court, in so 
far as such conduct has a bearing on their profes- 
sional relations and ethics. Apart from the inherent 
jurisdiction, Art. 145 of the Constitution itself has 
authorised the Court to make rules for regulating 
generally the practice and procedure of the Court 
Hence, R. 23 which piovides that an advocate shall 
be guilty of professional misconduct if he accepts an 
engagement in any legal business through a person, 
included in the list of touts, cannot be said to be 
beyond the rule-making powers of the Supremo 
Court. So also R. 24, which lays down the procedure 
for publishing lists of touts and for holding an 
enquiry to determine whether or not a particular per- 
son should be included in such a list must be equally 
within the purview of the rule making power of the 
Supreme Court. Sant Ram. In le, (I960) 3 S C R 499 • 
1901 S C D 1 I (1961) 1 M L J (SC) 1 i (1961) 1 An 
VV R (SC) 1 : (1961) 1 S C J OS : 1961 M L J (Cr) 33 • 

A I R I960 S C 932 (934, 935) (Pt A) (Prs 7, 8). 

• Art. 145 (3)— 'Substantial question’— Question 

already decided by Bench of five Judges ~ Effect. 
Abdul Rahim Ismail C. Rahimtoola v. State of Boml 
bav, 1959 Mad VV N (SC) 70 : 61 Bom L R 1547 
1960 S C J 50 : 1960 Cr L J 124 : (1960) 1 Andh VV JR 
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(S C) 11 : (1960) 1 M L J (SC) 11 : (1960) 1 S C R 
285 : AIR 1959 S C 1315 (1316) (PI B) (Pr 6). 

• Art. 145 (3) — Constitution Bench of five 

ludges can split up case by deciding constitutional 
c^uestions and leaving the rest for disposal by Divi- 
sion Bench. 

There is no general rule of indivisibility and the 
splitting up of cases is not generally repugnant to law 
and in particular to the Constitution. The proviso to 
i^rt. 145 (S) and Art. 228 of the Constitution of India 
clearly indicate that the splitting up of cases into 
different stages for hearing and decision is not repug- 
nant to the Constitution or the general principles of 
procedural Law. The underlying principle of the 
Constitution is clear and all that it insists upon is that 
all constitutional questions should be heard and 
decided by a Bench of not less than five Judges. As 
long as this requirement is fulfilled there can be no 
Constitutional objection to the rest of the case being 
disposed of by a Division Bench of less than five 
judges, so as to save the time of the Constitution 
Bench of five or more judges* 

In construing clause (3) of Art. 145 no quality of 
indivisibility need be attributed to the words “the 
case" used therein. As the Court is entitled to decide 
a case in stages there is no reason why Art. 145 (3) 
should be so construed as to deprive the Supreme 
Court of that inherent power. It will involve no 
violation of any principle of natural justice or of any 
legal principle if Art. 145 ;3) is construed as requiring 
only tnat the minimum number of five Judges must 
sit for the purpose of deciding any case in so far and 
so long as it involves a substantial question of law as 
to the interpretation of the Constitution. 

Hence a Constitution Bench of five fudges before 
which the case happens to be posted in the first 
instance can split up the case by deciding the consti- 
tutional questions and leaving the rest of the case to 
be dealt with and disposed of by a Division Bench of 
less than five Judges on merits in conformity with the 
opinion of the Constitution Bench. It is not necessary 
that the Constitution Ben:;h of five Judges must decide 
the whole of such case. 

(Per Contra.) — The Constitution while laying down 
Cl. (3) of Art. 145, contemplates the whole matter in 
controversy arising in a case which may include 
substantial questions of law as to the interpretation of 
the Constitution as also other questions. The main 
Cl. (3) excepting cases coming within the purview of 
the proviso does not contemplate a splitting up of a 
case into parts, one part involving substantial ques- 
tions of law as to the interpretation of the Constitution 
and another part or parts not it volving such ques- 
tions. Rao Shiva Bahadur Singh V. State of Vinahya 
Pradesh, 1955 Mad W N 1004 i 19 t5 S C J 483 i 
(1955) 2 M L J (50 41 : 1955 An W R (SC) 295 : 
1955 S C A 661 : AIR 1955 S C 446 (450. 451, 452) 
(Prs 12, 13, 14, 16). 

Art. 145 (1) (b) — Application! for certificate for 

leave to appeal to Supreme Court — Power of High 
Court to make rules governing procedure. See Ibid, 
Art. 225. AIR 1957 All 505 (DB). 

Art. 145 (l)(b)— Rules of 0. 12 of Supreme Court 

Rules is not ultra vires — See Supreme Court Rules 
(1950), O. 12, R. 3. AIR 1956 All 349. 

ARTICLE 140 

• Art. 146 (3) — Court-fees Act (1870), S. 4, 

Sch. 11, Art. 1. cl. (e), (U. P. Amendment)— Court-fee 
imposed by amendment is not a tax but a fee— Nature 
of imposition under Aits. 146 (3) and 229 (3) indi- 
cated. See Ibid, Art. 246 (3). AIR 1960 All 462 (FB). 


Art. 146 (3) — Bombay Court-fees Act (30 of 

1959), Sch. 1, Art. 16 — Levy imposed is neither tax 
nor fee in the strict sense — It is within legislative 
competence of the State under Sch. 7, List 2. Entry 3 
— Tax, fee and Court fee— Distinction explained with 
reference to Art.s. 146 and 229. See Bombay Court- 
fees Act (36 of 1959), Sch. 1, Art. 16. AIR 1962 Bom 
106 (DB). 

ARTICLE 148 

• Art. 14S— Central Civil Services (Classification, 

Control and Appeal) Rules (1957). R. 12 (4) — Consti- 
tutional validity— Suspension of Government servant 
— Effect of — Dismissal order set aside by Supreme 
Ck)urt— Order for further enquiry and consequential 
suspension— Validity. See Ibid, Art. 309. AIR 1903 
S C 687. 

• Art. 14S — ■ Servants of State Legislature — 

Art. 309 not applicable — Arts. 308 to 314, if exhaus- 
tive regarding all services — Article 148 is a special 
provision regarding the Indian Audit and Accounts 
De^rtment and the powers of Comptroller and 
Auditor-General. See States Reorganisation Act (1950), 
S. 115. AIR 1965 Punj 444 (FB). 

— Arts. 148 and 217 — “Misbehaviour" — Meaning. 
The word “misbehaviour" is not used in.Arts. 148and 
324 but, as the holders of the offices of the Comp- 
troller and Auditor-General and the Chief Election 
Commijsioner are removable only in the same manner 
as Judges of the Supreme Court, there can be no 
doubt that these Ai tides are quite rele^aat. The 
word “misbehaviour" when emploped in respect of 
holders of high offices has a well understood and 
well defined meaning according to the tradition and 
standards maintained by members of a particular 
service or office. See Public Servants (Inquiries) Act 

(1850), S. 2. (’61) 63 Pun L R 780. 

ARTICLE 149 

• Art, 149— Budget — Form of — Failure to comply 

with Arts. 149, 150— Effect. See Ibid, Art. 202. AIR 
1955 Nag 11 (SB). 

• — Arts. 149, 150 — Defective classification of 
items in Budget — Does not amount to contravention 
of articles. 

The direction given by the Rules in the Account 
Code to a Government to put any amount demanded 
by them in its appropriate classification is not of a 
mandatory character. Therefore, even assuming that 
certain amount ought to have been put under the 
head ‘ Discretionary Grants and not under ‘Miscella- 
neous’ the error or breach committed by the Govern- 
trent cannot result in a contravention of Arts. 149 
and 150 of the Constitution. It only amounts to an 
irregularity. Such an irregularity cannot render the 
whole or part of the Grant void. Piarelal Singh v. 
State of M. P., ILR(1954) Nag 764; AIR 1955 Nag 
ll(20j(PtF)(Pr35)(SB). 

Art. 149 — Accountant-General refusing passage 

benefit to member of Indian Civil Service — Refusal 
found arbitrary — Failure of duty imposed by law— 
Fit case to issue mandamus. See Ibid, Art. 226. AIR 
1957 Pat 515 (OB). 

ARTICLE 150 

% Art. 150 — Defective classification of items in 

Budget — Does not amount to contravention of arti- 
cles. See Ibid, Art. 149 AIR 1955 Nag 11 (SB). 

• Art. 150 — Budget — Form of — failure to 

comply with Arts. 149, 150 — Effect — See Ibid, 
Art. 202. AIR 1955 Nag 11 (SB). 
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ARTICLE 154 
SYNOPSIS 


mcnl Technical Instilulions, R. 4. AIR 1959 All 
681. 


(Constitution of India, Art. 154) 

1. Executive power of the State. 

2. Exercise of executive power, 

3. ‘‘Officers subordinate to him.” 

4. Executive and Judiciary — Relalion be- 

tween. 

See also Ibid, Art. 53. 

5. Stale Government. 


1. Executive power of the Stale. 

• Art. 154 — Functions of Government — 

Executive, legislative and judicial functions — 
Distinction — Functions which are not legisla- 
tive or judicial must I)e regarded as execulive. 
Jayantilal Amratlal v. F. N. Kana, (1964 ) 5 Gu| 
LR 481: (1964) 2 SCA 284: AIR 1964 SC 048 
(655. 656) (Pt B) (Prs 10, 11). 


• Art. 154 (1) — Construction and scope — 

^Executive' — Meaning of — Nolificution issued 
in name of Governor and aulhenllcated as 
prescribed by Art. 166 (2) — Effect — Responsi- 
bility of Governor — Art. 166 (1) and (6) — 
Scope. 

U is no doubt correct to say that the process 
of making an order precedes and is dilTerent from 
the expression of it, and that while Art. 160 (1) 
merelv prescribes liow orders are to be made, the 
auliienticalion referred to in Art. lOG (2) indicates 
the manner in which a previously made order 
should be embodied. The term 'executive' in 
Art. 154 (1) is used in the broader sense as includ- 
ing both a decision as to action and the carrying 
out of the decision. AIR 1945 PC 156. Rel. on. 

Wiiere an order of the Government viz. a noti- 
fication under Section 3 (1), Rihar Land Reforms 


Act is expressed to be made 'in the name of the 
Governor’ and is aulhciiticaled bv the Additional 
Secretary to the Government as prescribed by 
Art. 106 (2), the validity of the order or instru- 
ment cannot be called in tfueslion on the ground 


that it is not an order or instrumcnl made or 
executed by the Governor. Even assuming that 
the order did not originate from the Governor 
per.'-onally but was made by some one duly 
authorised by liim in that behalf within .\rt. 151 
(1), tlie Governor nevertheless remains respon- 
sible lor the action of his subordinates taken in 
his name. AIH 1945 PC 156. Rtl. on. Slate of 
Bihar v. Rani Sonabati Kumari. 1960 Mad >> A 
818: ILR 40 Pat 216: (1960) 2 Ker LR 
BLJR 285: (1961) 1 SCA 399: (1961) 1 
1961 Pal LR (SC) 26: AIR 1961 SC 221 
(Pt D) (Prs 39, 40, 42). 

Arls. 154, 162 and 166 — Scope 


681: 1961 
SCR 728: 
(230, 231) 

Slate road 


transport is a matter falling within the executive 
power of Stale - Publication of scheme by State 

Government in name of Governor — 

Motor Vehicles Act (1939), S. G8-C. AIK 1961 All 


214. 

.Art, 154 — 'President' and 

Meaning of. See Ibid, Art. 310. 


'Governor' — 

AIR 1959 All 


771. 

Art 154 — U. P. Govcrnmenl Industries Manual 

(1950) Examination Hulcs for Government 

Technical Institutions. R- — Natu" “ 

— Amount to Government Orders — No statulon 

force • — Effect ot Art. 154 lo4 

itsell sutTicient to clothe Government ordtr 'vith 
atlrihulcs of statutory notification .so as >o hvi'S 
it wittiin rules relating to issue ■ 

■mandamus. See C. P. Coveni- 

Manual 1950 — Examination Rules foi Go\eni 


Arls. 154, 161 and 162 — Governor’s powers 

under Conslltullon. 

A combined reading of the three Articles indi- 
cates that the entire executive power of the Stale 
vests in the Governor in respect of all matters in 
regard to which the Legislature of the Stale has 
power to make laws. In regard to the same 
matters he has also got the limited judicial power 
given under Art. 161. These are all the powers 
conierred on the Governor under the Constitution. 
ILR (1955) Andhra 208 : (1954) 2 Mad L.J (Andh) 
33: 67 Mad LW 1212: AIR 1954 Andhra 9 (10) 
(Pt A) (Pr 10). 

9 Arts. 154 (1) and 238 (1) — Execulive 

powers of Ra.Ipranuikhs. 

Per .\n.sari J. : — The prerogative of ab-soliite mo- 
narchy is so obviouslv inconsistent with a re- 
publican Constitution w'herc the supreme powers 
reside in the bodv of the people that it cannot 
exist under it. Tlie executive powers of the 
Hajprainukhs imclcr the Conslilulion, therefore, 
cannot be co-cxtcnsive with those of the lormcr 
Rulers of Part-B Stales. Tiicse powers arc now 
circumscribed by and have to be gathered from 
the text of the Constitution. To this extent, there 
is a similarity between he Constitution of this 
Country and that of the United Slates. It is true 
that .Articles 372 and 375 of the Constitution 
presenc earlier laws and functions of the former 
authorities. But they arc also subject to liic other 
provisions of the Conslilulion and cannot autlio- 
rize continuance of the powers which are not 
conferred by the Constitution on the Governors 
of llie Slates, .Ahmad-L^n-.\issa Begum v. Stale, 
ILR 19.52 Hvd 595: AIR 1952 Hvd 163 (169) (Pt D) 
(Pr. 16) (FB). 

Art. 154 (2) — Collector fixing dates for elec- 
tion — Subsequent postponement of election on 
Government directive — Legality — Executive 
powers of Government — Extent of — See 
Panchavals — M. B. Panchvat Act (58 of 1949), 
S. 9. AIK 1956 .Mndb Bha 103. 

• Arts. 154, 238 — Rajprnmukh — Powers of 

— Power to decide quesUon of siiecessioii to jagirs 

— R. 14 (2) of Jaipur Malmi Rules (1945) — 
Validity. 

Under Art. 7 (3) of the Covenant of Rajasthan, 
the right to resume Jagirs or to recognise succes- 
sion according to law and custom to the rights 
and titles of the Jagirdars vested exclusively in 
the Rajpramukh. But on the coming into force 
of the Conslilulion tlic power conferred on the 
Rajpramukh under Art. 7 (3) of the Covenant 
lapsed. For with the enforcement of the Con- 
stitution the Rajpramukh W’as not given pow’cr to 
decide the iiueslion of succession to Jagirs by any 
provision of the Constitution. 

The questions of succession to Jagir arc to be 
decided in accordance wdlh the personal law ap- 
plicable to the last holder. This personal law 
includes custom or usage relating to such Jagirs. 
Where the custom or usage applicable to a jagir 
w’as that the adoptee should he a direct male 
lineal dcscciulaiit of the original grantee, on the 
date of the holder of a Jagir without leaving any 
issue the grant would vest in such adopted son 
and the grant docs not remain in suspension till 
Matmi is clfcelcd in the name of a successor. 
Even if the Jaipur Malmi Rules 1945 had the force 
of law Uie provision contained in Rule 14 (2| 
regarding recognition of an adoption for purposes 
of succession by the Ruler before the adopted son 
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could succeed to the grant became void on the 
coming into lorce of the Constitution. Thakur 
Jai Sing V. Thakur Sobhag Sing, 1901 Raj LW 
108; ILR (190U) 10 Ha] 1788: AIR 1901 Raj 146 
(150, 152, 153) (Pi E) (Prs. 28, 29, 30, 41, 42) 

(FR). 

' Art# 154 ^ Power to recognise succession to 
Jagirs. 

It is true that tlie power under Art. 7 (3) of 
the Covenant of the Stale of Rajasthan is execu- 
tive power, but from that it does not follow that 
the executive power mentioned in the Constitu- 
tion in Art. 154 includes the power to recognise 
succession to jagirs. A dispute as to a question 
to a jagir can only result in a suit of a civil nature 
and would lie in a Civil Court unless it was ex- 
pressly or impliedly barred. When Art. 7 (3) be- 
came abrogated by virtue of the Constitution 
coming into force on 20-1-1950 there was no bar 
left to the suits of this nature being filed in the 
Civil Court. AIR 1955 SC 504 and AIR 1955 Raj 
13o (FB), Foil. ILR (1955) 5 Raj 995: AIR 1955 
Raj 203 (206) (Pt C) (Pr 9) (DB). 

2, Exercise of executive power. 


Art. 154 — Power to dismiss a public senant 
at pleasure is outside the scope of Art 154 and 
there! ore, cannot be delegated to a subordinate 
oiTicer and can be exercised by him only in the 
maimer prescribed by Constitution. See Ibid Art 
309. 1961 (1) Cr U 773: AIR 1961 SC 751. 


Arl. 154 (2) (a) — S. 7 

Talldily — Powers under — 
Governor. 


of Police Act ^ 
If delegated by 


The powers of the Superintendent, Deputy In- 
spector General and the Inspector General of 
Police under S. 7 of the Police Act having been 
conferred by a law existing on the date of tlie 
Constitution were not transferred to the Governor 
but continued to be vested in those three otTicers 
pe powers under that section arc not delegated 
by the Governor but created by statute and Iherc- 
lore, subject to all the conditions and limitations 
prescribed by that statute. It follows that any 
serious violation of the conditions will invalidate 
any decision made under S. 7. AIR 1954 All 029, 

Rel. on. AIR 1960 All 304 ( 311) (Pt D) (Prs. 20, 
27). 


— Art. 164 — Scope — Appointment of Special 
Magistrate for entire State — Power to direct place 
of silling. See Criminal P. C. (1898), S. 14 1959 
Cr LJ 113: AIR 1959 All 82. 

Art. 154 — Powers of Governor — Nollflca- 

tlon under S. 14, Criminal P. C. — Power to direct 
at what place Special Magistrate shall exercise 
power — (Criminal P. C. (1898), Ss. 14 and 16). 

The executive power of the Governor which is 
vested in him by Art. 154 includes the superin- 
tendence, direction and control of the Civil Gov- 
vernment o! the Slate, and it is within the ambit 
of this power that the Governor may direct at 
what place or places the ofFicers of Government 
shall perform their duties, including the place or 
places at which a Special Magistrate shall exercise 
powers conferred upon him by a nolincalion 
under S. 14 of Cr. P. C. The provisions of S. 16 
of the Code are in no way inconsistent with this 
> iew as that section is concerned only with the 
power to frame rules. 1950 All LJ 247: 1956 All 
WR (HC) 300; AIR 1956 All 448 (448) (Pr 4) (DB). 


Arts. 164, 161 and 162 — Exorcise of exe- 
cutive power — Mode of — Duly of Governor. 

Such powers as are to be exercised by the 

Governor under the Constitution can only be exer- 


cised on the advice of the Ministers except wher#- 
the Constitution expressly or by necessary impli- 
cation provided that he can exercise the power* 
m his individual discretion as in the case of the 
Governor of Assam with respect to the Tribuna) 
matters. AIR 1954 Andhra 9, Foil. (1957) 2 
Andhra WR 464 : 1957 An LT 828 : AIR 1958 Andfc 
Pra 619 (623) (Pt B) (Pr 11) (DB). 


Arts. 154, 163 and 311 (2) — Madras Public 

Service Commission Regulations (1937), Reg. 29 

(1) (a) and (b) — Applicabilify — Adverse order 
against public servant — Appeal. 


Where an order in appeal preferred by a public 
serx’ant is passed subsequent to the passing of the 
Constitution, the Governor of the State is not 
entitled to exercise his individual judgment and 
dispose of the appeal. The words “Provincial Gov- 
ernment in Reg. 20 (1) (a) and (b) should be 
given the same meaning and should not be con- 
strued diflerently. The words ‘Provincial Gov- 
ernment should be read as the Governor acting 
in consultation with the .Ministers. There can be 
no right of appeal after the Constitution against 
tlie order of the Provincial Government, i.e., the 
Governor acting in consultation with his Ministers, 
to the Governor acting in his individual judgment. 
Therefore, Reg. 20 (1) (a) will now have no ap- 
plicalion whatsoever to an appeal preferred to 
the Governor exercising his individual judgment. 
(lOoo 1 An WR 370: ILR (1957) Andh Pra 802: 
AIR 1957 Andh Pra 794 (805) (Pt F) (Pr 31). 


Art. 154 — Governor’s address before Legis- 
lature under Art. 176 — Duly of Governor. See 

Ibid, Art. 176 (1). 69 CWX 484: AIR 1966 Col 

363. 


— Arls. 154, 166 and 299 — Executive action In 

administration of Govcrnmcul property — .Non- 

compllaiice with formalities under Art. 166 

Effect — Right of third party to challenge vali- 
dity. 

Although everxdhing that is done bv Govern- 
ment in the administration of properly in its pos- 
session may be called executive action in an 
enlarged sense, because it is ccrlainlv not judicial 
or legislative, it does not follow that formality 
under Art. 166 should be obscr\'cd strictly as lone 
as the rights of the third parlies are not affeclcd. 
It is now well settled that even if the constitu- 
tional formality is not observed, the order does 
nol become void but is only voidable, and a person 
who is affected might make an application to the 
Court, and the Court will have to be satisfied that 
the order has really been passed by the Govern- 
ment. 

Assuming that the order amounted to a contract 
the violation of Art. 299 was a matter that con- 
cerned the contracting parties. An outsider could 
not come in and agitate its defects and obtain 
relief bv wav of a high prerogative writ. 64 Cal 
WN 1017: I960 Cp LJ 1436: AIR 1960 Cal 668 
(071, 672, 673) (Pp 6). 

-Arls. 154 and 166 — Dispensing of enquiry 

under S. 5-.*\. Land Acquisition Act — • Condi- 
tions precedent for — Satisfaction of Gov- 
ernment as to urgency and as to whether 
land was w'aste or arable — Satisfaction 
what is — Notification under S. 4 (1) speaking 
of urgency but nol of land being waste or arable 
— Proof — Fact that there was report of s^- 
ordinate officer or that there was notification 
issued under S. 6 nol sutficient — Expressions 
’waste land' and 'arable land’ — • Meaning. See 
Land Acquisition Act (1804), S. 5-A. ILR (19(M| 
Guj 814. 
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• ArU. 154, 246, 238 — Prerof{alive — Abrof^a- 

Hon of. 

Per Ansari and Reddy JJ. : — Where a 
>6latute empowers doing of a certain thing, which 
might, before have been done by virtue of 
prerogative, the latter is abrogated so long as 
the statute is operative. Per Chari J. : — Preroga- 
tive is only the ultimate resource of the Executive 
and when there exists a statutory provision cover- 
ing precisely the same ground there is no longer 
room for the e.xercise of the Royal prerogative. 
Ahmad-un-Nissa Begum v. Stale, (‘62) ILR (1052) 
Hyd 595: AIR 1952 Hyd 163 (175) (Pt C) (Pr 4G) 
4FB). 

Art. 164 — Legislature. 

The Government can exercise only those powers 
which have been delegated to it by the legislature. 
Governments have no inherent pow’ers of their 
own. Thev have to execute the wishes of the 
legislature which in fact has the sovereign auth- 
ority. If the legislature does not in specific words 
authorise the Government to lake a certain ac- 
tion against a person who is dealt with under 
some law, the pow-er to take such action cannot 
be presumed without a clear provision of law. 
1963 Crl I>J 1885: 12 J and K L H 73: AIR 1954 
J and K 7 (9) (Pt C) (Pr 8) (DB). 

.\rt. 154 (1) — Exercise of executive powers 

•bv Governor through subordinate ofTloers — 

Validilv. 

* 

The Governor acts in accordance with the Con- 
'Stiliilion when he exercises his executive powers 
through any subordinate otTiccr under him. (1902) 
Ker LJ 881: ILR (1902) 2 Ker 302: (1902) 2 Lab 
LJ 301: 1902 Ker LT 090: 1963 (!) Crl LJ 075 
(079) (IM B) (Pr 13) (DB). 

Arts. 154 (2) (li) and 100 (3) — Motor Vehi- 
cles Act (1939) (as applicable to Madhya Prade.sh), 
S. t)8-D (2) (2-a) (3) — Construction and Scope 
— • Power under — Delegation of — Power under 
sub-seclion (3) can be delegated to Officer sub- 
ordinate to Governor — Delegation can be bv 
Rules of Kusincss made under Art. 160 (3) and 
indepcndentlv of provisions of sub-section (2-a) — 
S(alulor>' delegation is permissible under Art. 154 
(2) (b) and sub-s. (2-a) is not void on ground 
that it aflecls Rules of Business made under Art. 
106 (3) — AIK 1945 PC 156 and AIR 1959 SC 
308, Foil.; AIR 1061 SC 751, Disting. 1905 MPLJ 
4.34: 1905 Jab LJ Oil: AIR 1965 Madh Pra IfMJ 
(201, 202, 203, 2l>4) (Pt C) (Prs. 11, 14, 15) (DB). 


Art. 154 (1) — Order of the Government 


What is. See Ibid. Arl. 166. AIR 1957 Mad 48 
(DB). 

Art. 154 (1) — Executive power — Exercise 

tlirough Minister. See East Punjab Holdings (Con- 
6olidati(m and Prevention of Fragmentation) .Act 
(50 of 1948). S. 42. AIR 1958 PuiiJ 302. 

• Art. 154 — Exercise of executive power by 

Ra| Pramukh. 

the exercise of the executive power under Art. 
154 directly bv the Raj Pramukh is as regards the 
function or functions which he can exercise in 
his discretion under Art. 163 (1) whichever it or 
they mav be. Joseph Join v. State Jravancore- 
Cochin, 195.3 Ker LT 1 : 1953 Cr I^J /a.. : ILR 
(1952) Trav-Co 884: AIR 1953 Trav-Co 130 (13/, 
1.38) (Pi C) (Pr 18) (FB). 

3. "Oniccrs subordinate to bim ” 

Arts. 1.54 and 106 (3) — Govornmcul sciwant 

making aspersions oil Minister — Ministers being 
in position of master, principles relating to niastei 
Jind servants appfcv ■ — Dismissal rxf senanl held 
proper — ■ Principles staled — Ma.sler :unl .^rvant. 
Sec ibid. Art. 311. AIR 1962 GuJ 197 (DB). 


Arl. 154 (1) — Officer subordinate — Adviser 

lo Rajpramukh of Stale administered by President. 

The position of an Adviser to the Rajpramukh 
under an order of the President under Art. 356 
taking over the administration of that State is 
analogous lo that of a Minister in the ordinary 
constitutional set up. He must therefore, be 
regarded ‘officer subordinate' within the scope of 
Art. 154 .(1) of the Constitution, and the Presi- 
dent, or the Raipramukh exercising the powders 
on behalf of the President, acts in accordance with 
the Constitution wdien he exercises the executive 
power of the Stale through such a subordinate 
olTicer lo him as the Adviser. AIR 1945 PC 156, 
Rel. on. ILR (1954) Pallala 183: AIR 1954 Pepsu 
136 (149) (Pt F) (Pr 18) (DB). 

Arl. 154 — Minister — If officer subordinate 
lo Governor — Arl. 53. 

A Minister of a Slate is an officer subordinate 
to the Governor, Ministers' salaries and allowances 
are no doubt, fixed by the State legislature under 
Art. 164 (5) and under Art. 164 (2) Council of 
Ministers is colleclively responsible to the Legis- 
lative Assembly. But these circumstances do not 
make and cannot make a Minister anything but 
subordinate to the Governor who has the power of 
appointing and dismissing him. AIR 1945 PC 
150. Rel. on. 59 Pun| LR 190: AIR 1958 Punl 302 
(.304) (Pt F) (Pr 7). 


4. Executive and Judiciary — 

Relalion between. 

See also Ibid, Art. 53 

• -Art. 154 — Quasi judicial orders — Test 

— Scheme proposed bv Transport undertaking 
under S. G8-C. .Motor Wliiclcs Act (1939) — Ap- 
proval or modification — Hearing by State Gov- 
ernment under S. 68-D (2) — Stale Government 
must act Judicially. Sec Ibid, Art. 226. AIR 19.59 
SC 308. 


‘4rl. 1.54 — Executive and iudicinrw' — Con- 
flict — Dulv of executive. See Ibid, Art. 53. AIR 
1953 Mad 41. 

Arl. 154 — Authenticated order on behalf of 

Raipramukh — Satisfaction of detaining autho- 
rity under S. 3 of Preventive Detention Act — 
Onus — Evidence Act (1872), Ss. 101 to 103. See 
Ibid. Art. 53. 2 Pepsu LR 402: AIR 1951 Pepsu 

120 . 

6. Slalc Government. 

• Art. 1.54 — Slate Govornmenl — Meaning 

— General Clauses Act (1897), S. .3 (00). 

The expression 'Slate Government' has a mean- 
ing assigned lo it under llie Genend Clauses Act, 
1897. Brieny stated, is means the authority or 
person autliorised at the relevant dale lo exercise 
executive Government in the State, and after the 
commencement of the Constitution, it means the 
Governor of the Stale. Stale of U.' P. v. Moham- 
mad Naim. 1903 Mad WN 051 : (1963) All LJ 
924: 1903 All Cr R 412: 1903 All \VR (HC) 717: 
1904 (1) Cr LJ 649: ILR (1903) 2 All 849: (1903) 
2 SeWR 203 : (1964) 2 SCR 363 : (1004) 1 SCA 471- 
AIR 1904 SC 703 (700) (IM B) (Pr 8). 


Art. 1.54 


Slate Government 


Differcnf 


capacities of Governor— Governor exercising execu- 
tive powers is Slate Government, not while ex- 
ercising other powers — Governor exercising 
powers of Chancellor of Cniversily — He is no"? 
State (Jovernmont. See Ibid, Art. 191 (1) (a) AIR 
1902 All 128 (DB). ^ ^ ' 

Art. 154 ‘ Authority to order compulsory 

rettremoanl — Sljite GovermmenJ is the proper 
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CONSTITUTION OF 

authority tiH 3-5-1960. See Raiasthan Service Rules 
(1951), R. 244 (2). AIR 1962 Raj 258 (DB). 

ARTICLE 160. 

'^rt. 160 — Rules of Procedure and Conduct 
of Business _(\V. B. Legislative Assembly), R. 16 
‘ Governors address betorc Legislature under 
Art. 170 ■ — Address must l)c by delivery of speech 
No deadlock possil)le if Governor becomes, un- 
able to address as required under Art. 170 — 
Presi<lcnt may make some other provision under 
Art. 160 for the discharge of the aforesaid func- 
tion of the Governor. See Ibid. Art. 176 (1). 
69 Cal WN 484 : AIR 1966 Cal 363. 

ARTICLE 161. 

SYNOPSIS 

(Constitution of India, Art. 161.) 

1. Scope of the Article. 

2. Power to grant pardons. 

3. Suspension of sentence. 

4. Remission of sentence. 

5. General amnesty 

1. Scope of the Article. 

^*’1- 1111 — Prerogative of Maharaja of Co- 
chin relating to execution', of death sentences 

Prerogative inconsistent with Constitution — Pre- 
rogative stands repealed. See Ibid, Art, 72. 1950 

Cri LJ 315 : AIR 19.56 SC 142. 

|Arls. 161 and 162 — Order of Governor com 
muling death sentence contirmed by High Court 
— Validilv — Mandamus direcli^ig State to exe- 
cute death sentence — Cannot be issued. Sec 
Ibid. Art. 226. 1962 (1) Cr. LJ 241: AIR 1962 

All 151. 

® ‘^rt. 161 — Art. 161 i.s wider than S. 401 

Crimin.al P. C. — (Criminal P. C. (1898), S. 401). 

Article 161 is of much wider amplitude enabling 
the Governor to give an unconditional and ab- 
solute pardon, while section 401 does not em- 
power him to do any such thing. 1956 Andh 
WH 682. Reversed. The Dy. Inspector General of 
Police, North Range v. D. Raiaram. 1960 Cri LJ 
565 : AIR 1960 Andh Pra 259 (262) (Pi D) (Pr 16) 

Art. 161 — Exercise of executive power. See 

Ibid, Art. 154. AIR 1958 Andh Pra 619 (DB). 

Art. 161 — Governor’s powers under Consti- 
tution. See Ibid. Art. 154. AIR 1954 Andhra 9. 

• Art. 161 — Scope of powers. 

The powers referred to in Art. 161 arc not 
intended to be exercised arbitrarily except for 
good and sufficient reasons. They must be used 
only for the purpose for which they have been 
conferred and that is to promote justice and not 
to circumvent the due processes of law. Ordina- 
rily they should not be exercised, when judicial 
proceedings are pending. They should also not 
be used so as to short circuit local processes and 
give relief, which could be granted bv a Court. 
Stale V. Kawas Manekshaw Nanavati. ILR (1900) 
Bom 915: 62 Bom LR 383: 1960 Nag LJ 371: 
1060 Ail WR (Sup.) 27 : 1960 Ail Cr R 226 : 1960 
Cr LJ 1558: AIR 1900 Bom 502 (513) (Pi L) 
(Pr 44) (FB). 

• Art. 161 — Power under — If can be ex- 

ercised by Military Governor or Chief Minister. 

Under Art. 161, the powers of suspension, re- 
mission and reduction of sentences are given to 
the Governors (or Rajpramukhs). Tlie Military 
Governor and the Chief Minister do not come 


INDIA (1950). Art. 160 

under that designation. Abdul Rahim v. Joseph A 
Pinto. 1052 Cri LJ 1333 : ILR (1951) Hyd 1; Allt 
1951 Myd 11 (13, 14) (Pi B) (Pr 18) (F*B). 

on another point in AIR 1953 Hyd 

— — Art. 161 — Penal Code (1860), S. 302 

Sentence — Extenuating circumstances — Youth 
(22 years in the instant case) not a ground in 
law for extenuation of sentence — But it may he- 
justly taken note of by Government in exercise 
ot their prerogative powers of merev. See Penal 
Code (1860), S. 302. AIR 1960 Mad 462. 

Art. 161 — Cognate and analogous law — 
American decisions. See Ibid. Art. 72 1954 Cri LJ 
1370: AIR 1954 Mad 911 (DB). 

Art, 161 — Powers under — Nature of — 

Executive or judicial. See Ibid, Art. 72. AIR 1958 
Punj 302. 

.4rt, 161 — Scope — Travancorc-Cochin Co- 
venant Art. 21 Power of Maharaja of Cochin 
to grant suspension, remission or commutation of 
sentence cannot be invoked or exercised after 
commencement of Constitution. See Ibid, Art. 72. 
ILR (1955) Trav-Co. 788. 

2. Power to grant pardons. 

® ^Arl. 161 — Pardon and remission of sen- 
tence — Distinction — Criminal P. C. (1898), 
S. 401. 

It is evident from Art. 161 that the grant of 
pardon is not the same thing as llic remission of 
sentence in whole or in part. They are two dif- 
Icrcnt things having distinct operation. Deputy 
1. Cl. of Police V. D. Rajaram. (1959) 2 Andh 5VR 
526 : 1959 Andh LT 916: 1960 Cri LJ 565: AIR 
1960 Andh Pra 259 (262) (Pt C) (Pr 15) (SB). 

Art. 161 — General pardon — Effect — 
Amnesty granted by Andhra Government — G. O. 
Ms. No. 26, dated i2lh January, 1954 — Effect. 

It is of the very essence of a pardon that it 
releases the olTender from the consequences of his 
otfcnce. If the properly or interest is not vested 
in others, the clTect of the pardon is to restor:j 
that properly to the original owner. Similarlv if 
no one has been appointed to the forfeited olTice, 
llie original oil'icc-holdcr is entitled to claim the 
otfice. Hence, where subordinate Police Ollicers 
have l)ccn dismissed as a result of their convic- 
tion and during the pendenev of tiicir appeal, a 
general amnesty is granted bv the .\ndhra Govern- 
ment G. O. Ms. 26. dated 12lh January, 1954. they 
are entitled to be restored to their posts if no 
rights ot third parlies had intervened. 1956 Andh 

M R 682. 

[Reversed in AIR I9G0 Andh Pra 259 (SB).] 

® Art, 161 — ElTect of pardon. See II)id, .Art. 

72. 1960 Cri LJ 565: AIR 1960 Andh Pra 260 
(SB). 

Art. 161 — Scope — Power of Governor to 

grant pardon. Sec Ibid, Art. 72. 1957 Cri LJ 822: 
air 1957 Andh Pra 249 (DB), 

• Art. 161 — Power of pardon — Scope of 

power to suspend sentences — Exercise of power 
during pendency of judicial proceeding — Lega- 
litv. See Ibid,* Art. 72. 1960 Cri LJ 1558: AIR 
1960 Bom 602 (FB). 

• Art. 161 — Power of Government in respect 

of ofrcnces under Penal Code. See Ibid. .\rl. /2. 
1960 Cr LJ 1658 : AIR 1960 Bom 502 (FB). 

Art. 161 — Pardon — ■ Nature and extent of 

— Amnesty ‘pending reference for contlrmaHon ol 
.sentences' — ElTcct. vSee Ibid. .Art. 161. 1954 Url 

LJ 1370: AIR 1054 Mad 911 (DB), 
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3. Suspension of^ sentence. 

• Art. 161 — Power of Governor under Art. 

161 to suspend sentence — Ambit of — Petition 
for special leave to appeal pending before Sup- 
reme Court — Governor cannot suspend sentence 
under Art. 101 — Supreme Court Rules. O. 21. 
R. 5 — Compliance of. See Ibid, Art. 142. 1961 
(1) Crl LJ 173: AIR 1961 SC 112. 

• Art. 161 — Order by Governor suspending 

sentence of accused — Legality of — Power of 
Court to examine — Aii. .362 — Effect of. Sec 
Ibid, Art 361. 1900 Cr LJ 1558: AIR 1960 Bom 

602 (FB). 

• Art. 161 — Conditional order of suspension 

of sentence — Legality. 

The power to suspend a sentenre would include 
the power to attach lawful conditions to it. The 
conditions should, however, not be illegal, im- 
moral or impossible of performance. Stale v. 
Kawas .Maneksbaw Nana^ati. ILR (1960) Bom 
915 : 62 Bom LR 383 : 1960 Nag LJ 371 : 1960 All 
WR (Sup) 27; 1960 Ml Cr R 226: 1900 Cr LJ 
1558 : AIR 1900 Bom 502 (508, 509) (Pt D) (Pr 18) 
(FB). 


• Art. 161 — Aplicabllity — Accused subject 

to naval law convicted of murder by ordinary 
criminal Court — Order suspending his scnicnce 
subject lo condition dial accused >'as to be detain- 
ed ill naval cuslody 1111 disposal of appeal by 
Supreme Court — Legality — Supreme Court 
Rules, O. 21, K. 5 — Applicability. 

The accused, subject to naval law. was convict- 
ed for murder bv an ordinary criminal Court and 
sentemed to imprisonment for life. After the 
judgment was pronounced, the accused made an 
application for leave to appeal to the Supreme 
Court. Before llic warrant issued for the arrest 
of the accused, wlio was in naval custody, could 
be executed, the Governor issued an order under 
Art. 101 of the Constitution suspending the sen- 
tence subject l(» the condition that tlic accused 
was lo remain in naval custodv till tlic disposal 
of the appeal to the Supreme Court. 

Held, that the pith and substance ot the condi- 
tion was tliat the accused should remain in 
custody and not the mode or manner of that 
custodv. Ihnice. the Governor’s order was not un- 
constitutional and invalid. 


An order made by an Autliorilv, wliicb wa.s en- 
trusted with wide powers under the (lonslitulion 
mul whicli on its face was ascribable to tliosc 
powers, could not be struck down as invalid, be- 
cause it contained a condition, the fuUilnient of 
which might make someone do an act, wliich was 
not cxpresslv authorised bv law. 


Held, further that as the sentence passed upon 
the accused had been suspended, it was not neces- 
sary for the accused lo surrender to bis sentence. 
O. 21, R. 5 of the Sui)rcme Court Rules would not, 
therefore, apply in such a case. State v. Kawa.s 
Maneksbaw Nanavati, ILR (Hh***) 

Bom LR 383: 1960 Nag LJ 3/1: ^ •*!'** ^**'>*^ 
(Sup) 27: 1960 All Cr R 226 : 1960 Cr LJ l.)o8 : 
AIR 1960 Bom 502 (511, 512) (Pt I) (Prs 31, 33, 


35) (FB). 

• Art. 101 — Order suspending sentence 

Nature of — If an order for bail. 

There is a distinction between bail and suspen- 
sion of .sentence and consequcnllv, the order oi 
the Governor, under Art. 161, which .suspends the 
senlcncc, cannot be said to be an order for ba.l 
AIR 194.3 PC 94, Rel. on. Where the .sentence has 
been suspended on the condition that the accuscc 
shall be detained in naval jad custodv, 
cused is not released from custody. Conscquentl> , 


it cannot be said that the order made by the 
Governor is an order for bail. State v. Kawa.s 
Maneksbaw Nanavati, ILR (1960) Bom 915 : 
62 Bom LR 383 : 1960 Nag LJ 371 : 1960 AH WR 
(Sup) 27; 1960 AH Cr R 226: 1960 Cr LJ 1558 
AIR 1960 Bom 502 (512, 613) (Pt K) (Prs 40, 41) 
(FB). 

4. Remission of sentence. 

• Art. 161 — Scope — S. 401 Criminal P. C., 

— EfTecl of pardon — 'Remission’ of sentence — 

— Power of Governor lo grant pardon — Death 
sentence — Power lo remit. See Ibid, .Art. 226. 
1900 Cri LJ 565; AIR 1960 Andli Pra 259 (SB). 

.Vrl. 161 — Scope — Senlcncc of death If can 

be remilted — Criminal P, C. (1898), S. 461. 

I’nder .Art. 161, the Governor can remit the 
sentence of any person convicted of anv olVenec. 
Lndcr S. 401, Criminal P. C. the appropriate Go- 
vernment can remit the whole or any part of 
Hie punishment to which a person has been sen- 
tenced. The sentence of death is a punishment 
under the Indian Penal Code and lhat punishment 
can be wholly remitted under S. 401, Criminal 
P. C. The fact, therefore, that the Government 
orders related also to condemned persons, i.e.. 
persons doorne{i lo dealii. cannot be a ground lor 
holding that llic orders did not remit the punish- 
ments imposed upon (he convicted persons. 1956 
Andhra WR 1071: 195; Cr LJ 822: AIR 1957 
Andh Pra 249 (252, 253) (Pi C) (Pr 7) (DB). 

Art. 161 - - Heniissiiui -- EfTcct. See Crimi- 
nal P. C. (1898), .S. 401. 1957 Cri LJ 822: AIR 

1957 Aiidh Pra 249 (DB). 

.Art. 161 — Heinis.sion of sentence ponding ap- 
peal against conviction — (jovernment under 
[lowers vested under .Art. 161 and S. 401 . Cr. P. C. 
remitting sentence of accused without relcrcncu 
to High Court — Act amounted lo interierence 
with even course of justice. See Contempt of 
Courts Act (1952), S. 2. ILR (1956) Hyd 577. 

Art. 161 — Power of Governor — Remission 

of sentence — Reeoinmt^^Klation bv Court — 
EITerl. See Criminal V. C. (1898). S. 401. 1957 
Crl LJ 852: AIR 1957 Ker 102 (DB). 

5. General amnesty. 

• Art. 161 — Hold lhal order of arane.st.v wa« 

not one under .Art. 161 bill was one under S. 401 
of Criminal IL C. — Held, also that Art. 311 (2) 
did not apply — Cndcr Rule 3 (b) of .Madra.-: 
Police S. S. D. and A. Rules Authority could dis- 
miss police officer pending his appeal against con- 
vielion and senlence — Order of amnesty hold 
did not touch dismissal of police otYlccr — Cri- 
minal P. C, (1898), S. 401 — (.Madras Police Sub- 
ordinate Services Discipline and Appeal Rules, 
Rule 3 (b) ) — 1956 Andh WR 682, Reversed. 

A Sub Inspector of Police and some constables 
(rcspondc5iis) were dismissed from service as they 
were convicted of certain olTences. They hied 
appc.Tls .against their convictions and sentences in 
the High Court. Pending the appeals, the Andhra 
Slate was formed upon which the Government of 
the new Slate declared a general amnesty to all 
the prisoners by its order. After the respondents 
were released from jail, Ihev withdrew their ap- 
peals as not pressed. Immediately thereafter the 
respondents asked the concerned Authorities for 
postings. Upon being told lhal they were already 
dismissed from service, they moved the Higji 
Court under Art. 226 to quash the orders of 
dismissal. 

Held, (1) on the construction of the amnesty 
order that it did not purport to alTord any pardon 
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under Art. 161 but was limited to the remission 
ot sentences wholly and had a limited operation. 

(2) that the prisoners were absolved only from 

ae punishment that was intlicled on them but not 

Irom the oilier penal consequences flowing from 

the conviction. Therefore. Uie order did not 

touch the dismissal ot the respondents AIR 1957 

Andhra Pra 249. Rel. on.. 1956 Andh \VR 682. 
Ixever.sed. 

Ml that R. 3 (b) of the Madras Police Subor- 
dinate Ser\’iccs Discipline and Appeal Rules dea- 
ling With the conduct of enquiries in disciplinary 
proceedings did not denote tliat the .Vuthority in- 
iHclinfj punishment of dismissal should await the 
disposal of the appeal and that the requirements 
ol Art. 311 (2) were dispensed with in case of 
convicted persons by virtue of the Proviso to 
Art. 311 (2). 

(4) that the order of dismissal was not render- 
ed void by the circumstance that an appeal was 
pendin". 

(5) _ that sub-rule (3) of Police Standing Order 
No. /7, being conceived in the interests of admi- 
nistrative convenience had not the elTecl of ren- 
dering tlie order of dismissal null and void De- 
puty Inspector General of Police. North Range 
Waltair v. D. Rajaram. 1960 Ol LJ 565: AIR 

263) (Pt F) (Prs 17, 19, 


hi enquiry and the orders passei 

b> the Deputy Inspector General and the District 
Superintendent ol Police that, the petitioners 
were removed from olTice. Moreover their re* 
moval being^^opposed to the terms of Standing 
Order No. //, was invalid and inoperative. In 
such a case It could not be held that they foreit- 
ed Ihcir offices or that they were not entitled to 
be restored to their posts as a result of the am- 

’^TrilTEd: 36? R^eL 


(iy) that the tact that the petitioners did no! 
avail Ihemselycs of the opportunity that was 
allorded to them in appeal to establish their 
innocence had no bearing upon the question, be- 
cause it was opc'n to them either to establish 
their innocence in appeal or to rely on the rights 
conterred upon them by law as a result of the 

pardon granted under Art. 161; and they chose 
the latter course. 


(v) that though petitioners had an alternative 
remedy to prefer an appeal under the Madras 
Police Subordinate Services Discipline and Appeal 

^)or i " ^ whicli writ under Art, 

7n-n^T issued. W. P. Nos. 904 and 905 of 

^el. on. 

(lOoG) 2 .Andh WR 682. 

[Reversed in AIR 1960 Andh Pra 259 (SB}.] 


— —Arls. 161 and 226 — G. O. Ms. 26 d/- 12-1- 
1954 directing general aninestv to all prisoners to 
celebrate inauguration of Andhra Stale — Ap- 
plieahilily of order — “Amnesty", meaning of — 
Effect of pardon on office-holder — Right to off ice 
not forfeited — Dismissal from office — Alter- 
native remedy available hut not availed of — 
A\rlt could he issued, it being a fit case. Cri- 
minal P. C. (1898), S, 401 — Words and Phrases — 
•Anincsly — Madras Police Subordinate Services 
Discipline and Appeal Rules. 

Tlic petitioners, one of whom was a Sub-Ins- 
pector and others constables, were convicted for 
an offence involving moral turpitude and sentenc- 
ed to imprisonment. When their appeal waspen- 
ding. llie D. I. G. of Police dismissed them from 
service. .Meanwhile after the inauguration ot 
the Andhra Slate, the Government of .Andhra, bv 
G. O. Ms. No. 20, dated 12lli January, 1954, order- 
ed general amnesty to all tlie prisoners in the 
Stale. The petitioners who were on bail under 
the orders of the High Court of Madras were 
also granted amnesty. The appeals prelcrred to 
the High Court of Madras were thereafter, dis- 
missed as not pressed in view of the amnesty. On 
the question whether the general amncslv appli- 
ed to them and wliat was its effect on their 
office. 

Held, (il tliat the amnesty granted to the pri- 
soners was a general pardon and not a remission 
of the sentence only. AIR 1954 Mad 911: 24 L. 
Ed. 442, 59 L. Ed. 476, Rcl. on. 

(ii) that the effect of the pardon was that even 
in respect of an office it was only if it was for- 
feited and vested in another tliat it could not 
revert to the original office-holder. 

As no one was appointed to the forfeited office, 
the original office-Iiolders were entitled to claim 
the olTice. LR (1800) 24 QRD 561; 15 L Ed 
421: 23 L. Ed 388: 18 L Ed 366; 33 L Ed 550, 
Considered. 24 L Ed. 442. Relied on. 

(iii) that it Is not ever^' conviction that leads to 
a dismissal. The moral turpitude has to be 
taken into account before any such order is pass- 
ed. It could not, therefore, be contended that as 
a result of tlic conviction by the Court of Session, 
ikt pelilioners forfeited their offices. It was oiUy 


Art. 161— .Andhra G. O. Ms. No. 


26. Law 
- '^Amn- 
(Words 


(Prisons) Dcparinient, dated 12-1-1954 
isly — (Criminal P. C. (1898), S. 401) 
and Phrases — “Amnesty”). 

^ As understood in common parlance, the word 
amnesty is appropriate only where political pri- 
soneis arc released and not in cases where those 
ho liave commilled Iclonies and murders are 
panloned. F^iit the inlenlion of the Andhra 
Government in G. O. Ms. No. 26 was to pardon 
not only political prisoners but those convicted 
and scntc‘uccd to the extreme penalty of the law as 
uell ns for various terms of imprisonment for 
non-political crimes involving moral turpitude. 

(diniidra Rcddi, J. : The order, G. O. Ms. No. 
26 Law (Prisons) Department. dated 12-1-1954 

in the name of the Governor (ff the 
.Andhra Stale. Although the T>rovisions of law 
under \yhicl) this order was issued are not men- 
tioiicd. it mnv he taken that it was under S. 401. 
Criniinal P. and .Art. 161 of the Constitution of 
India. It is not within the province of High 
Court^ to consider whether (he use of the expres- 
sum amnesty'' is appropriate in the context. 
(1954) 2 MLj 166: 19.>4 Cr LJ 1370: ILR (1955) 
Mm! 92: AIR 1954 Mad 911 (912, 915) (Pt A) 
(Pr.s 2. 15) (DR). 


ARTICLE 162 

Arts. 102, 73. 53, 75, 202, 203, 204. 260 (3) 

— Scope of executive power — Exociilivc power 
nol coiilincd to carrying out of laws — Power ol 
executive Govcrnnienl to earry on trade or busi- 
ness without specific legislation sanctioning such 
course. 

The functions of a modem State like the police 
States of old arc nol conlUicd to mere collection 
of taxes or mninlcnancc of laws and protection of 
the realm from external or internal enemies. A 
modern Stale is certainly expected to cng.age rn 
all activities necessary for the promolion of the 
social and economic welfare of the community. 

Noither of Articles 162 and 73 contain anr 
definition as to what the executive function is 
and w'hat activities would legilirnnlelv come with- 
in its scope. They are concerned primarily with 
the distribution of Uic executive power betweea 
the Union on the one hand and the SlaU 2 « 


<he other. They do not mean that it is only 
■when the Parliament or the State Legislature has 
legislated on certain items appertaining to their 
respective lists, that the Union or the Slate cxe- 
<utive, as the case may be, can proceed to func- 
tion with respect to them. On the other hand, the 
language of Art. 162 clearly indicates that the 
ff)owers of the State executive do extend to mat- 
ters upon which the Stale Legislature is compe- 
tent to legislate and are not confined to matters 
over which legislation has been passed alreadv. 
The same principle underlies Art. 73 of the Cons- 
< 1101100 . 

It may not be possible to frame an exhaustive 
definition of what executive function means and 
implies. Ordinarily the executive power connotes 
the residue of Governmental functions that remain 
after legislative and judicial functions are taken 
away. The Indian Constitution has not indeed 
recognised the doctrine of separation of powers 
in its absolute rigidity but the functions of [he 
different parts or branches of the Government 
have been sufficiently differentiated and conse- 
quently it can very well be said that our Consti- 
tution does not contemplate assumption, hv one 
organ or part of the Slate, of functions that es- 
sentially belong to another. The executive indeed 
can exercise the powers of departmental or sub- 
ordinate legislation when sucli powers are dele- 
gated to it bv the legislature. It can also when 
so empowered, exercise judicial functions in a 
limited way. The executive Government, however, 
can never go against llie provisions of the Consli- 
tutiofi or of anv law. This is clear from tlic 
provisions of Art. 154 of the Constitution, hut, 
it does not follow from this that in order to 
enable the executive to function there must be 
a law alreadv in existence and that the powers 
of the executive are limited merelv to the carrv 
ing out of these laws. Opinion of Agarwala, J. in 
AIR 1951 All 257 (FR), held loo narrow and un- 
supportable. 

Our Constitution, though federal in its struc- 
ture, is modelled on the Rrilish Parliamentary 
system where the executive is deemed to have the 
primar>' responsibility for the formulation of 
governmental policy and its transmission into 
law though the condition precedent to ttie exer- 
cise of this responsibility is its retaining the 
confidence of the legislative branch of the State. 
The executive function comprises both the de- 
termination of the policy as well as carrying it 
into execution. This cvidontlv includes the ini- 
tiation of legislation, the maintenance of order, 
the promotion of social and economic welfare, the 
direction of foreign policy in fact the carrying 
on or supervision of the general administration of 
the Stale. In the Indian Constitution, we have 
the same system of parliamentary executive as in 
Fngland. and the Council of Ministers consisting, 
as it docs, of the members of the legislature is, 
like llie Rrilish Cabinet, ‘a hvpben whicli joins, 
a buckle which laslens the legislative part of the 
Stale to the executive part". The Cabinet enjoy- 
ing, as it does, a majorilv in the legislature con- 
centrates in ilsell the \irlual control ol both legis- 
lative and executive functions; and as the .Ministers 
constituting the Cabinet are prcsumablv agreed on 
lundamcnlals and act on the principle of collec- 
tive responsibility, the most important questions 
of policy are all formulated 1)V them. 

Where the Ministry or the executive Go\ern- 
ment of a Stale loimulates a particular policy m 
furtherance ol which they want to start a trade 
or business, a specific legislation legislating sucli 
trade activities before tlicv could be embarked 
upon is not always necessary. If the trade or 

[VoL4.] Fn. D.34. 
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business involves expenditure of funds, it is cer- 
tainly required that the Parliament should auth- 
orise such expenditure either direcly or under pro- 
visions of a statute. What is generally done in 
.uch cases is, that the sums required for carrying 
on the business are entered in the annual finan- 
cial statement which the Ministry has to lay 
before the House or Houses of Legislature in 
lespect of every financial year under Art. 202 of 

Ollier than those charged on 
the consolidated fund are suhmilled in the form 

ot demands for grants to the legislature and 
he legislature has the power to assent or refuse 
to assent to any such demand or assent to a de- 
mand suhicct (o roduclion of Ihe amoiinf (Art. 
-0.,) Alter the grant is sanctioned, an Appro- 
priation Bill IS inlroduced to provide for the ap- 
propriation out of the consolidated fund of the 
Mate of all moneys retruired to meet the grants 
thus made by the Assembly (Art. 204). As^soon 
as Ihe .Approprialion Act is passed, the expendi- 

oir, au'horiscd by law under 

Art. .^66 (3) ol the Constitution. 

s (flat Ihe Appropriation Acts cannot he 

■said to give a direct legislative sanction to the 
rac e ac ivi ics themselves. But so long as the 

‘®i*- on '» pursuance of 

he pulitv which Ihe executive Government has 

•h v"!*, M of the maio- 

ilx 111 Ihe legislalure, no objeclion on the score 

ilvJ'"'^ not being sanctioned by specific legisla- 
ahxe provision can possibly be raised. Obiec- 

limrr.‘'"‘'f be raised only in regard to the expen- 
diture of public liinds lor carrying on of the 

\cK^vn„n“";f'^ "'P Approprialion 

ts would afford a complete answer. 

Spccinc legislation may indeed be necessary if 
he Government require certain powers in addi- 
tion to what they possess under ordinary law in 
ore er to carry on the particular trade or business, 
thus when it is necessary to encroach upon pri- 
xatc rights in order to enable Ihe Government to 
carix on their business, a .specific legislation san- 

be passed. 

\\hcre he eiilire expenses necessary for car- 

I *“1 business of printing and publishing 
Ihe text hook.s for recognised schools in Punjab 

statement and the demands for grants 
which were made under dilTerent heads, were 
sanchoned by the State Legislature and due Ap- 
propriation Acts were passed for the purpose of 

'“i ,bV*'‘'''ss. the Government do not 
require any additional powers and whatever is 
necessary for their piirpo.se, they can have by 
enkring into co,ilracts wilt, authors and oilier 
people This power of contract is expressly vest- 
cd in the Government under Art. 298 of the Cons- 
nf“H""'l 'bese circiimslanccs, the carrying oa 

01 the business of pnniing and piihlistiing text- 
books cannot he sahl to be hevond the com- 
petence of he executive Government without a 
srieedic legisbilion sanctioning such rniir<;.A 'll 

-7" /F'B,^"'r >'-bn"'ArR ‘TgVl .All 

.,>/ (rU) Considered. Bam Jawava Kapur v 

•Stale of Piiiiiah, 195.1 Mad AVN UT.-) . sP A 

577: 195,5 SCI 504 : (1955) 2 ML.I (s6 50^ 1955 

2 SCB 225 : 57 I>„n.| LR 444 : 19.55 An AVIt' SM 

Arl. 162 — Order of Governor commulin" 
dcalb sentence confirmed by High Court ^ 

ditv Mandamus directing Slate to execute 
death sentence — Cannot be issued See IhiH 
Art. 226. 1962 (1) Cri LJ 241: a7r 1962 AU ml 
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Arts. 162, 154 and 166 — Motor Vehicles Act 
(19391, S. 68'C — Scheme for road transport — 
Publication of scheme by Slate Government in 
name of Governor — Validity. See Motor Vehi- 
cles Act (19391, S. 68 C. AIR 1961 All 214. 

^ Art. 162 — Scope — Stale Government issu- 

ing notification reserving mining area for public 
sector — Validity — Right of Government to 
carry on trade. See Ibid, Art. 73. AIR 1959 Andh 
Pra 485. 

* Arts. 162, 226 — Executive functions of Stale 

Government — Scope and extent — Enunciating 
policies and carrying them out — If legislation — 
G. Os, relating to admission to colleges — If 
laws. 

The functions and duties of the executive ex- 
tend to subjects not only in regard to which there 
have been enacted legislatations hut to all topics 
in regard to which the Stale Legislature is com- 
petent to legislate. But the existence of a legisla- 
tion is not a prerequisite to the exercise of exe- 
cutive functions in regard to any subject. AIR 
1955 SC 549 and AIR 1951 All 257 (FB), Rel. on. 

It is the primary' duty of the Executive to take 
slock of the educational needs of the people in 
the Stale, and lay down a policy in regard there- 
to in furtherance of the educational advancement 
of its people. If the field is not occupied by a 
statute, the Stale Government functions in its 
executive capacity’ in that regard. It follows that 
the G. 0. Ms. No. 1071 (Health), dated 26th May, 
1958 and G. O. No. 1155, dated 4lh June, 1958, 
issued by the Government of Andhra Pradesh re- 
gulating admissions to certain courses in the col- 
leges cannot he regarded to be laws in any sense 
of the term, nor can they be disregarded on the 
ground that they lack legislative sanction. 

Held, further that as the colleges in question 
were maintained by the Government and not by 
the University the Slate Government was em- 
powered to make llie rules with regard to the 
admission into those colleges. ILR (1959) Andh 
Pra 137: (1959) 2 Andh \VR 15: AIR 1959 Andh 
Pra 437 (439, 440, 442) (Pt B) (Prs 8, 9, 10, 11, 
27) (DB). 

■ Arts. 162, 106 — Executive or administrative 
directions — Publication not necessary (Madras 
General Clauses Act (I of 1891), S. 21)'. 

It is axiomatic that every statute or rules hav- 
ing the statutory force ouglil to be brought to 
the notice of the people by publication as they are 
expected to obey the laws. But the same cannot 
be posited with regard to executive or administra- 
tive directions unless there is any obligation cast 
on (he authorities concerned by any statute or 
the rules made thereunder. 

Held, that the rules tramed by’ the Governor un- 
der Art. 166 of the Constitution do not contem- 
plate publication of the G. Os. ILR (1959) Andh 
Pra 137 : (1959) 2 Andh WR 15: AIR 1959 Andh 
Pra 437 (441) (Pi C) (Pr 18) (DB). 

Art. 162 — Exercise of executive power. See 

Ibid, Art. 154. AIR 1958 Andh Pra 619 (DB). 

■ Art, 162 — Governor’s powers under Cons- 

titution. Sec Ibid. Art. 154. AIR 1954 Andhra 9. 

'Art. 162 — Housing member of Foreign con- 
sulate Stair conslUutcs a public purpose — All 
executive functions relating to diplomatic con- 
sular and trade representation can only be un- 
dertaken by Union Govemraenl. See Houses and 
Rents — Bombay I^md Requisition Act (33 of 
1948). S. 6 (4) (a). AIR 1953 Bom 337 (DB). 

—Art. 162 — Executive power not confined to 
carrying out laws. Sec Ibid, Art. 73. AIR 1963 Cal 
165 . 
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.• A*’*- Reorganisation of States and* 

integration of Slate Services — Powers of Cen- 
tral Government and State Government — Extent 
of — Integration of services — Meaning of -- 
Process of integration when becomes Complete- 
Equation of posts — Not conditions of service — • 
State Government has power to integrate its owik. 
service subject to powers of Central Government 
under S. 115 (5) and S. 117, States Reorganisation- 
Act (1956) — Bombay Government Order dated 
|;4jl|60^^)Validily. See Ibid, Art. 3. AIR mS- 

® Art. 162 — T. C. General Sales Tax Act (11 

of 1125), Ss. 2 (e), 2 (f), 2 (k), 2 (1), 3 — T. C. 
General Sales Tax Rules (1950), R. 4 (3) — Levy 
of sales-tax on works contract — Validity after 
coming into lorce of the Constitution — Act and 
rules held saved by Arts 372 & 277. See Sales Tax 
— T. C. General Sales Tax Act (11 of 1125 M. E.), 
S. 2 (e). AIR 1962 Kcr 72 (FB). 

[Reversed in AIR 1964 SC 207.] 

Arts. 162 and 73 — Kerala Education Bill 
submitted for assent of President — Executive 
order embodying provisions — Valldlly. 

The Government Order Ed. {C. Spl.) 1-20599^ 
57/EHD, dated 12th October, 1957, does not 
directly or indirectly seek to achieve the result 
of the Presidential assent by making law of Cl. 9 
of the Kerala Education Bill, which was await- 
ing the assent of the President. All that the order 
does is lo do wlial the Slate Government has the 
power to do even without such a law. The power 
of the Slate Legislature to make laws on the sub- 
ject of education remains altogether unaffected by 
the tact that a bill it has passed on the subject 
is yet to become law. The executive power of the 
Slate still extends lo the whole subject of educa- 
tion. even to mailers covered by the Education 
Bill, and until the Bill becomes law unaffected 
by it. Articles 73 and 162 of the Constitution do 
not mean that it is only when Parliament or the 
Slate Legislature has legislated on matters within 
their respective limits that the Union or the 
State execuive as the case may' be can proceed to 
function in respect of them. Consequently the 
fact that the Slate Legislature is in the process of 
making a law governing the matters covered bv 
the orders docs not in any manner affect the 
executive power of the State in respect of those 
matters until the law is acluallv made. 1958 Ker 
LT 233: 1958 Kcr LJ 357 ; ILR (1958) Kerala 
558 : AIR 1958 Kcr 290 (300, 301) (Pt H) 

(Prs 46, 47) (DB). 

Arls. 102, 277, Scb. 7 , List I, Entry 84, Ljsl 

2 Entry 8 — Madras Government Notification No. 
941, dated 18lh November, 1952 — Imposing duly 
on medicinal preparations, validity — [Madras 
Prohibition Acl (10 of 1937), S. 18-‘A — Govern- 
ment of India Acl (1935), Scb. 7, List 2, Entries 
31 and 40 (c) ). 

The Madras Government Notification No. 951, 
dated I8th November, 1952, is ultra vires and un- 
enforceable lo the extent that it imposes duly 
on medicinal preparations. The duty payable 
under Notification No. 473 was in respect of the 
spirit contents of medicinal preparation at Rs. 3a 
per gallon, whereas the duty under Notification 
No. 941 is in respect of potable medicinal prepa- 
rations at Rs. 3 per bulk gallon. The two duties 
arc so dissimilar that it is not possible lo treat 
the one as subsL'witially identical with the other. 

The tax on the spirit contents of medicinal pre- 
parations is in reality a tax on intoxicating liquors* 
which has always been within the competence o 
the State Legislature (Vide Entry’ No. 31 m Lis 
2 in Sch. 7 to the Government of India Acl, iyo« 
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rad Entry No. 8 in List 2 in Sch. 7 to the Cons- 
titution). The duly on bulk gallon imposed by 
NotiUcation No. 941 is clearly excise duly on 
medicinal preparations and that is under the Cons- 
Utution, within the exclusive competence of the 
Union under Entry 84. in List I. As neither the 
Legislature nor the Government of Madras had 
on that date any competence to impose a duty 
on medicinal preparations, the imposition under 
Notification No. 941 is not within the saving of 
Art. 277 and must be held to be ultra vires. 1953 
Mad WN 909: (1953) 2 MLJ 724 : .4IR 19W Mad 
643 (649, 650) (Pi E) (Prs 24, 27) (DB). 

Art. 162 — Executive and judiciary — Con- 
flict — Dutv of executive. See Ibid, Art. 53, AIR 
1953 Mad 41. 

Art. 162 — Disposal of applications for im- 
port licence — Stale Government constituting 
committee including Stale Government OITicer 
who was acting as sponsoring authority under Im- 
port and Export (Control) Act — Order constitut- 
ing committee amounted to encroachment upon 
exclusive jurisdiction of Union Government a^ul 
sponsoring authority ought to have exercised its 
own individual judgment. Sec Ibid, Art. 220. AIR 
1965 Mys 143 (DB). 

Arts. 162, 246 — States Reorganization .Vet 

{37 of 1950), Ss. 115 (5) and 117 — Integration 
of Slate services upon reorganisation — S. 115 
(5) constitutes Central Government the exclusive 
authority for this purpose — Stale's powers un- 
der Art. 102 arc to this extent taken away — 
S. 115 (5) does not contravene (he Constitution 
— Delegation bv Central Governinenl of its 
powers — Extent of. See States Heorgaiiisalion 
Act 11950). S. 115 (5). AIR 1901 My.sorc 210. 

Arts. 102, 205, ;W6 (3) and Sell. 7, List 2 

Entry 51 — Bihar and Orissa Excise Act (2 of 
1915) (as adapted) Ss. 27 and 28 — Nollflcatioii 
No. 1422;MU/Ex. 1/61 K. dated 1-4-1961 levying 
Increased duty on imported liquor — Not uncons- 
titutional. * 

The notilication No. 14223-IIJ/p:x. 1/01 R 

dated 1-4-1901 issued by the Government of Orissa 
in exercise of tlicir powers umTer S. 27 of the 
Bihar and Orissa Excise Act 2 of 1915 levying 
countervailing duly payable as from that dale on 
imported foreign litpior at an increased rate of 
Rs. 70 per London Proof Gallon is not invalid as 
being unconstitutional. 

The contention that the word "Counten^ailing" 
occurring in Entry 51 of List II should be given 
its full meaning and unless duly was actuallv 
paid for liquor manufactured in Orissa there 
could be no (luestion of levying a coiinlenailing 
dutv on the same li(iuor imported into Orissa is 
fallacious. The power to levy duty itself is not 
derived from cnlrv 51 in List 11 of the Seventh 
Schedule. The entry merely refers to the legisla- 
tive power of the State Legislature. The Bihar 
and Orissa Excise Act 2 of 1915 is an existing 
law’. It is only when a law has been so made 
by the Legislature that the power of Government 
to levy eilticr a dutv or a countervailing dutv 
w'ould arise. It is true that the Executive power 
of the Government of a Slate is co-lerminous wrth 
the legislative power of the State Legislature 
Csee Article 162). But by virtue of Article 26 j of 
the Constitution no tax can be levied or collccleci 
except by authorilv of law. Hence unless there 
is first a law validly made bv the competent 
Legislature, in exercise of the power conferrea 
by Entry 51 of List 2. Government cannot, mere- 
ly on llie strength of the aforesaid entr\’ alone, 
exercise their executive power to Icvj' duty. 
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Being a pre-Constilulion Act, it was adapted by 
the President with a view to conform to the 
provisions of the Constitution. Sections 27 and 
28 of the Act would therefore, be the relevant 
provisions authorising the levy of Excise duty as 
well as countervailing duty. A law may provide 
for levy of excise duly on liquor manufactured m 
Orissa even though at the lime of the coming ia- 
to force of the said law no liquor is, in fact, 
manufactured in Orissa. The law is meant to ap- 
ply later whenever liquor is manufactured. Simi- 
larly the same law may provide for the levy of 
a counler\'ailing duly on the same class of liquor 
imported into a Slate. That also will only apply 
when liquor is actually imported into the State. 
It would not he correct to say that unless the 
iKluor is actually manufactured in Orissa, the 
Legislature will not have llic power to make a 

law providing for the levy of an excise duty 
thereon. 

As admittedly the rale of dutv on liquor pro- 
duced in Orissa as levied by the Slate Govern- 
ment, is idenlical with the countervailing duty 
required by the Notification to he pai<i in res- 
pect of imported liquor there is nothing uncons- 
titulional in the Government Notilication 29 Cut 
LT 76: ILK (1963) Cut 93 :( 1963) 5 Ori JD 168. 

j Art. \{)2 and Sell. 7, List 1, Ilcni 56 and List 
2. Item 17 — Scope of — State's power to legis- 
late Project relating to water, for preventing 
floods — Constitutionality of pio|cct and noli- 
licallon for acquisition — (Land Acquisition Act 
(1894), S. 4). 

Entry 17 of List 2 include.s what is contemplat- 
ed in Item 56 of list 1. Unless the Parliament 
declares the extent to which the regulation and 
development ol inler-State rivers and the river 
valleys arc to he expedient in the public interest, 
the Slate has full power with regard to all legis- 
lation regarding Nvaler as contemplated by Entry 
17 of List 2. 

Therefore a project which is essentially a pro- 
ject relating to walcr for purposes of preventing 
the floods is clearly within the competence of the 
Stale Legislature mid as such the executive action 
in notifying the same for acquisition and thecon- 
lein|)laled project cannot be held to be unconsti- 
tutional under Entry 56 of List 1 and Art. 162 
ol the Constitution. ILR (1956) Cut 443 : AIR 
1956 Orissa 114 (118) (Pt A) (Pr 11) (DB). 

Art. 162 — Government transferring premises 

lo purchaser — Latter to hold them as absolute 
owner — Premises cannot he said to he public 
premises — Government cannot resume premises 
by relcrencc lo S. 4, Punjab Act 31 of 1959 — 
Purchaser cannot he evicted in exercise of cxccu- 
(ive power. See Houses and Rents — Punjab 
Public Premises and Land (Eviction and Rent 
Recovery) Act (31 of 1959), S. 2 (3). ILR (1965) 

1 Punj 215. 

ARTICLE 163 

• Art. 163 — Quasi-judicial orders — Test 

Scheme proposed by Transport undertaking under 
Sec. 68-C. Motor Vehicles Act, 1939 ~ Hearing 

by State Government under S. 68-D (2) Duty 

whether judicial — Objections lo scheme — 
Hearing by Secretary in charge of Transport De- 
partment — Final decision by Minister in charge 

— Principles ol natural justice — Whether vitiat- 
ed — Scheme framed whether ultra vires the 
A(M. See Ibid, Arts. 226 and 32. AIR 1959 SC 

- -Art. 163 (3) -- Advice tendered by MloUlers 
to Governor shall not be enquired into any 

v«oun» 
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The fact that the Minister of Justice had given 
concurrence to another counter proposal of a 
Boatter is a matter which the Court is precluded 
from examining under Art. 163 (3) which says 
that the question whether any, if so wliat, advice 
■was tendered by Ministers to the Governor shall 
not he enquired into in any Court. (1964) 8 Fac 
LR 375 (All). 

Art. 163 — 'President' and 'Governor — 

Hearing of. See Ibid, Art. 310. AIR 1959 All 771. 

.Art 163 — Adverse order against public ser- 
vant — Appeal by — Applicability of Reg. 20 
il) (a). Madras Public Service Commission Rc- 
ffnlations. to such appeal. See Ibid. Art. 154. AIR 
1957 Andb Pra 794. 


said order under advice of his Ministers 
Punj 646 (649) (Pt B) 'Pr 6) (DB). 


air I960 


- xuo o, ana iw (2), 22® — InvesHtfa- 

tion info mala fides of Minisfer-in-Charge — 
Jurisdiction of Court — (Municipalittes — Pun- 
.jab Municipal Act (3 of 1911), S. 238 (1) ). 

provisions of Arts. 163 (3) and 
166 (2) of the Constitution the mala fides, if anv. 
of the Ministcr-in-Charge cannot be investigated 
by the High Court or by any Court when an 
order, such as under S. 238 (1). Punjab Munici- 
pal Act, to supersede a Municipal Committee, has 
been issued in the name of the Raipraniukh as 
laid down in the Constitution. AIR 1957 Punj 100 
(101) (Pt A) (Pr 2). 


Arts. 163. 171 — Nomination of members by 

^•rvemor to Slate Legislative Council — Govern- 
ar- ^ to act on advice of Council of Ministers and 
BOf fn his own discretion — (Evidence Act (1872), 
S, 114). 

Article 171 does not state that in making no- 
minations the Governor is bound to act in his 
discretion. Unless a particular article expressly 
so provides, an obligation to act in his discretion 
cannot be imposed upon the Governor by mere 
implicatran. Art. 163 makes it quite clear that 
except in cases the Governor is required to act 
itt his discretion, he is to act on the advice of 
his Ministers and so it must be presumed that in 
making the nominations he must have acted on 
the advice of his council of Ministers, The Court 
is entitled to presume the regularity of official 
acts. 66 Cal WN 651 : AIR 1952 Cal 799 (801) 
CPt A) (Pr 6). 


'Arts. 163, 164 and 366 — Assumption of 
Governor’s powers by President — Election tc 
Assembly — Governor's deliberation w'lth party 
leaders — Report to President after deliberation 
is not niegai and unconstltullonal. 


After the assumption of the Governor's powers 
by the President by Proclamation, there is no im 
pediment to the Governor attempting to ascertain 
the possibility of a constitutional Government In 
the State before he submits his report contem- 
plated in Art. 356 of the Constitution. In such 
an attempt the Governor docs not exercise any 
function under Art. 163 or 164. The attempt is 
atA to set up a constitutional Government but 
to assess the possibility of one such Govern- 
aient being set up by the Legislature consliluled 
liy the general election. Governor’s deliberations 
^th the parly leaders and his report to the Pre- 
sident cannot be characterised as illegal and un- 
cronstilulional. 1965 Ker LT 460: 1965 Kor LJ 502; 
AIR 1965 Kcr 229 (230, 231) (Pi B) (Pr 6). 


Art. 163 (3) — Nominations of members to 

State Legislative Council — Selection of names 
HMde by Chief Minister with approval of Coun- 
cil of Ministers — Subsequent publication of noti- 
fication slating that Governor has nominated 
those members — Nominations arc deemed to 
bare been made by Governor and Court cannot 
Jttfpiire into advice, if any, given by Council of 
Vmisters to Governor. See Ibid, Art. 171 (3) (e). 
AIR 1965 Pat 321 (DB). 

^Art. 163 (3) — Orders not containing advice 

Rajpramukh relating to affairs of Stale, 
Sz*- Evidence Act (1872), S. 123. AIR 1955 NUC 

IPepsa) 259. 


-Art. 163 (3) — Order of dismissal by Gover- 

Order of dismissal by Governor cannot be ques- 
loned on ground that Governor had not made 


^^1* 163 (3) — Removal of Vice-President of 
Municipality — Discretion of State Government — 
Advice by Minister cannot be inquired into. See 
Municipalities — Punjab Municipal Act (3 of 1911), 
S. 16. AIR 1955 NUC (Punj) 4990. 

- ^Arls. 163 (3) and 166 (3) — '* In bis dlscre- 

flOD . 

The retention of the w’ords 'in his discretion' in 
•Arts. 163 (3) and 166 (3) may be said to be a 
drat ting anomaly, as no Governor, except the 
Governor of Assam acting under Sch. 6, Paras. 9 
(2) and 18 (3), has any authority to act in his 
discretion. ILR (1952) Trav-Co. 756; AIR 1953 
Trav-Co 140 (146, 146) (Pt H) (Pr 20) (DB), 

• Arts. 163 (3) and 167 (a) — Advice by 

Minister. 

Arts. 163 (3) and 167 fa) read together show 
that the question as to the tendering of advice 
is a matter purely between Ilis Highness the Raj 
Pramukh and his council of Ministers. Whether 
there is or there is not a communication of the 
decisions under Art. 167 and if so what the ad- 
vice tendered under Art. 163 was, is not justici- 
able as Art. 163 (3) clearly provides. The pre- 
cise dale when and the particular manner in 
which the communication w'as made to the Raj 
Pramukh is beyond the jurisdiction of the Court 
to consider as it comes within the prohibition 
contained in Art. 163 (3). Joseph John v. 3lale 
of Travancore-Cochin. 1953 Ker LT 1 : 1963 Cr 
LJ 752 : ILR (1952) Trav-Co 884: AIR 1963 Trav- 
Co 130 (137) (Pt B) (Pr 17) (FB). 

ARTICLE 164 

Art. 164 — Word 'Minister' applies to Chief 

Minister also — Article does not piufuDit appoint- 
ment of a person who is not a member of the 
legislature as Chief Minister — Person so ap- 
pointed can under clause (4) hold office for six 
months without being a member of the legisla- 
ture. 196! All LJ 927: AIR 1962 AN 301 (302, 303) 
(PI A) (Pr 6). 

.Arts. 104 and 226 — Person not a member of 

Legislative .\sscml)lv appointed as Chief Minister 
pending his election to that house within six 
monllis — Person appointed commanding the sup- 
port of the Assembly — .Appointment is neither 
prohibited by the Constitution nor docs it vio* 
late the basic principle of Parliamentary Govern- 
ment — Whether such a stop-gap arrangement 
is politically desirable or not is not a matter for 
the Court to consider. 1961 All LJ 927; AIR 1962 
All 301 (304) (Pt B) (Pr II). 

Art. 164 — Assumption of Governor’s powers 

by President — Election to Assembly — Governors 
deliberation with parly leaders — Report to 
Presidcnl after deliberation is not illegal, 

Ibid, Art. 163. AIR 1965 Ker 229, 
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. Quaere — Act of Governor call- 

li"^ *^®**"' "Ministry — H is extremely 

aouDtful whether action can be subject-matter of 
any petition in a Court of law. (1952) 2 MLJ 671: 
AIR 1953 Mad 94 (95) (Pi B) (Pr 4) (DB). 

" Arts. 164 and 171 — Rlf^bts of Lef^lslalor. 

As a Legislator a person has no right to see 
that the nominations to the Legislature are made 
properly or that any particular individual does 
not form a ministry which may be entrusted with 
the Government of the Slate. (1952) 2 MLJ 671 : 
AIR 1953 Mad 94 (90) (Pt C) (Pr 6) (DB). 

ARTICLE 165 

® Arts, 165 (1) and 217 — One member Tri- 
bunal — Qualifications as to age for membersliip 

— Advocate over sixty not disqualified — Distinc- 
tion between Art. 165 and Art. 217 pointed out. 
See Industrial Disputes Act (1947) (As it stood 
prior to Amendment Act of 1956), S. 7 (3) (c). 
AIR 1962 SC 1100. 

ApI. 165 — Order of Advocate-General grant- 
ing or refusing sanction under S. 92, Civil P. C. 

— Application for writ of certiorari not maintain- 
able. See Ibid, Art. 226. AIR 1962 .Mad 320. 

Art. 165 — Powers and duties of Advocate- 

General — (Criminal P. C. (1898). S. 417), 

Tlie Advocate-General is entitled to file an ap- 
peal to the High (^ourl against an ac([uittal by 
virtue of Art. 165, Constitution of India, read with 
Mysore Government Notification, dated 13lh April. 
1950, which authorises him to perform all acts 
necessary in or tor a case without restriction. .Non- 
mention of Advocate-General in S. 417. Criminal 
P. C. is of no elTect. ILR (1952) Mvs 394 : 1953 
Cr LJ 1049 ; 32 Mys LJ 42 ; AIR 1953 .Mys 42 
(43) (Pfs L 2). 


INDIA (1950). Art. 164 5V* 

Art, 166 (1) — Advisor>^ Board — Appoint^ 

menl as member — Qualificatioos — Age liiajC 
if bar. See Ibid, Art. 22 (4) (a). AIR 1952 OrlsMi 
60 (DB). 

— — Arts. 165, 226 — Advocate-General acflng ob- 
der S. 92, Civil P. C.— (Civil P. C. (1908), «.«), 

Under the Indian Constitution the Advocate- 
General is only an officer of the Stale chai^^ willi 
certain duties. This is clear from Art. T65 Off 
the Constitution. In discharging the funcHons as- 
signed to him under S. 92 of tlie Code of Civil 
Procedure, he is discliarging duties of a legal cha 
racier as contemplated by clause 2 of ‘AtI. 166. 
Wlien the jurisdiction is conferred under ArL 22^^ 
on the Higli Court to issue writs in appropriate 
cases even as against a Government, there is no 
point in contending that such writs will not lio 
against the Advocate-General acting under S. 92. 
Civil P. C., who is only an officer under Gov’em- 
ment. His onlers regarding consent are undoubt- 
edly liable to scrutiny by the dligh Court and 
are amenable to appropriate writs under Art. 226, 
provided that there are justifia'ble grounds call- 
ing lor such interference bv the High Court. ILl 
(19.54) Tiav-Co 369: AIR 1954 Trav-Co 331 (33aj 
(PI A) (Pr 9) (DB). 

[Overruled in AIR 1962 Her 90 fFB)J 

ARTICLE 166 
SYNOPSIS 

(Constitution of India (19501, Art. 166.) 

1. Scope. 

2. All exeeiilive aellon of the Govcrnmf’iit 
a Stale 

3. Non-compliance with Clause (1) — EfleeL 

4. Authenticalion of Government orders. 


■‘^^*** H) and 361 (I) — "Purporting to be 

done" — Meaning of — .Appointment purporting 
to be made under Art. 161 (I). See Ibid, Art. 361 
(1). AIR 1962 Nag 330 (DB). 

Arts. 165 and 220 — Appolnlnienl of Advo- 

eale-Genernl — Retired Judge of High Court — If 
disqualified. 

A person who had retired as a Judge of the 
Higli Court before the commencement of the Cons- 
titution, can he appointed .Advocate-General. The 
bar contained in Art. 220 of the Constitution 
does not come in his wav. ILR (1952) .Nog 409: 
AIR 1952 Nag 330 (336) (Pr 31) (DB). 

Art. 165 (1) — AppolnImenI of Advocate 

Genera] — Legality — Enquiry Into — Power of 
High Court. 

There is no provision in the Constitution pro 
hibiting the High Court from enquiring into the 
legality of the appointment of an Advocate-Gene 
ral. In the absence of anv prohibition, express or 
implied, the Court is bound to consider tho 
((Uestion of the legality of anv appointment pur- 
porting to be made under the law if such a ques 
iion is properly raised before it. The Court can- 
not refuse to en<iuire into the Icgalitv of an ap- 
pointment merely because the appointment in 
question is to a verv high oITicc. ILR (1952) Nag 
409: AIR 1952 Nag im (332) (Pi B) (Pr 6) (DB). 

Arts. 165 and 217 — Appolnlmeul of Advo- 
cate-General — Person above 60 years — If dis 


qualified. 

Art. 217 (1) cannot be read with Art. 165 (1) 
of the Constitution so as to dis(|ualifv a person 
from being appointed .Advocate-ficneral after Hio 
age of sixtv vears. ILR (1952) .Nag 409: 19^2 Crl 
LJ 749: AIR 1952 Nag 330 (335, 336) (PI J) 
(Prs 25, 26, 27, 30) (DB). 


5. Rules of Business of Government 

« 

1. Scope. 

• Art. 106 — Illegal detention — Quaere — 

Whether the decision recorded under 1\. 30-A (8L 
Defence of India Rules should be cotmmunicated t« 
tlie detenue and w’hethcr Ihe orders passed under 
R. .30(1) (b) and the record of the decision readied 
under R. 30 A (8) should complv with .Art 166, 
Sec Defence of India Rules (1962). R. 30-A (8), 
1965 (1) Cri LJ 501 : AIR 1905 SC 596. 

• Art. 166 — ‘Government’ — Meaning — 

Council of Ministers. See Travancorc Pifblic 
Servants (Inquiries) Act (11 of 1122), S, t, AIK 
1955 SC 160. 

• Art 106 (1) — Scope — Order for delen- 

llon under S. 3 of Hie PrcvenlH-e Detention Adi 
(4 of 1950) — Proper form — Order llral "‘‘Govern- 
ment of the State was satisfied” and ^’Governmeitt 
of the Slate is pleased to direct” detenfien of ■ 
person — Validity — Proof of order — Other 
evidence — Affidavit of Secretary — SutTIclenc^ — 
Minister in charge — If to be called — Affidavils 
— VerlHcatlon — Form. 

Art. 166 (1) of Ihe Conslilulion does not require 
a magic incantation which can only be expressed 
in a set formula of words. It is sufficieJil if the 
substance of the requirements is there. S. 3 of 
the Prevc-nlive Detention Act (1950) provides 
the State Government may if satisfied make ra 
order directing that such person be detained, ft 
is therefore, appropriate that an order of deteo- 
lion should set out that the ‘‘Government 
Bombay was satisfied" and that "the Govenuneo! 
directed the detention.” It is also proper lhat 
the order should have been executed under the 
Orders of the Governor authenticated by the sig- 
nature of the Secretary, though the addition ef 
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itic words and in his name” to the words ”by 
order of the Governor of Bombay” would have 
placed the matter beyond controversy. An order 
purporting to be an order of the Governor caii- 
Bot fail to be otherAvise than in his name. 

Where the order produced is sought to be prov- 
ed by other evidence, it is impossible to lay down 
any rule regarding either the quantum or nature 
of the evidence necessary to' satisfy the Court. 
That is a question of fact wliich must be dilferent 
;n each case. It is not necessary in every case 
to call the Minister in charge to depose to the 
^acls. If the secretary, or any other person has 
‘Ae requisite means of knowledge and his affida- 
vits are believed that will be enough. 

The verification of such affidavit should invariab- 
ly be modelled on the lines of O. 19. R. 3 of the 
Civil P. C. whetlier the Code applies in terms or 
ROt. And when the matter deposed to is not 
based on personal knowledge Ihe source of infor- 
mation should be clearly disclosed. Stale of 
Bombay v. Puriishotlam Jog Naik (1952) SCR 
674: 54 Bom LB 809 : 1952 Cr Lj‘l269 : (1952) 
SCJ 603: (1952) 2 MLJ 338: AIR 1952 SC 
317 (318, 319) (Pis A, B, C) (Prs 11, 13, 15, 16). 

Art. 166 Applicability — Decision of Govern- 

ment under R. 3().A (9), Defence of India Rules, 
1962 that detention should continue — Art. 166 
does not apply. 

Art. 166 of the Constitution of India has no ap- 
plication when the Government on a review of 
the order of detention comes to the conclusion 
that the detention should be continued, as Sub- 
R. (9) of R. 30-A of Defence of India Rules, 1962 
does not require any formal expression of the 
decision. Where only a decision has to be taken 
and no order has to be formally expressed the 
Article does not apply. 1964 All LJ 107 : 1964 
All WR (HC) 53 : 1964 All CrI R 77 : 1964 (2) 
Crl LJ 11 : AIR 1964 All 327 (328) (Pt B) (Prs 7. 
9) (DB)« 

—Art. 166 (1) — Scope — Directory or manda- 
tor3% 

The provisions of Art. 160 are only directory 
and not mandatory or imperative. If tlie order 
M not expressed in strict compliance of Art. IGO, 
it is not invalid or void; it may need proof and 
U may be vulnerable and could be challenged, and 
in that event, it cannot claim immunity granted 
to it by Art. 166 (2). but what the Constitution 
requires is substantial compliance of the provi- 
sions and not a literal one. 1969 Cr LJ 113: AIR 
1969 AH 82 (87) (Pt A) (Pr 30). 

Art, 366 Applicability — U. P, Road Trans- 
■ort Services (Development) Act (9 of 1955). S.4. 

Art. 166 which deals with the executive action 
•f Goverament, does not apply in case of notifi- 
cation published under S. 4 of the U. P. Road 
Transport Ser\’ices (Development) Act. 1955. AIR 
1967 All 320 (333) (Pt L) (Pr 45) (DB). 

[Reversed oii another point in AIR 1959 SC 
648.] 

Art, 166 — Executive or administrative diroo- 
lions — Publication, not necessary. See Ibid, 
Art. 162. AIR 1959 Andh Pra 437 (DB), 

— — Arls. 166 (3), 311, 154 — Govenimcnt ser- 

vant making aspersions on Niinisters — Ministers 
being in position of master, principles relating to 
master and servants apply — Dismissal of ser- 
vant held proper — Principles stated — Master 
and servant. See Ibid. Art. 311. AIR 1962 Guj 


Art. 166 — Memorandum of Stale appeal — 

Signature of Rajpramukb — Necessity of — (Crl 
aalnal P. C. (1808), S. 417). 


The signature of the Rajpramukh is not neces- 
sary under Art. 166 on the memorandum of a 
State appeal against acquittal for. in such matters, 
the direction in that Article is only declaratory 
and not mandatory and, moreover that Article 
refers to executive acts and the niing of an ap- 
peal is evidently a judicial and not an executive 
Act. 1953 Crl LJ 477: ILR (1963) Hyd 131: AIR 
1953 H.vd 69 (60) (Pt A) (Pr 3) (DB). 


Art. 166 — Scope. 

The provisions of Art. 166 are directory and the 
failure on the part of the State Government to 
issue a proper order in the name of the Governor 
and in the case of a Part B State in the name 
of the Rajpramukh. or to notify that order bv 
publishing it in the Government Gazette does 
not alTect the validity of the order AIR 1952 SC 
181, Rel. on. ILR (1953) Patiala 688: AIR 1963 
Pepsu 196 (199) (Pt B) (Pr 4). 


Art. 166 — Scope — Sanction under S, 6 (b) 
of Prevention of Corruption Act (1947) — Vali- 
riity Article 166 Is not complete bar to ques- 
tioning of validity of sanction — Sanction can be 
questioned on ground that sanctioning authority 
had not applied Sis mind to the fads of the case. 

Article 166 of the Constitution does not ope- 
rale^ as a bar to the validity of sanction under 
vS. 6 of the Prevention of Corruption .Act being 
questioned in a Court of law save on the limited 
ground mentioned therein. Where the two condi- 
tions laid down in Art. 166 are satisfied, then an 
irrebuttable presumption arises that the order 
purporting to have been made by the Governor 
^yas made by him and the same cannot be ques- 
tioned. But the immunity is available so far as 
that particular ground goes and no further. Thu.s 
the sanction does not enjoy immunity from attack 
on any other ground, e. g., that the sanctioning 
authority had not applied its mind to the facts 
of the case before according the sanction 1962 (2) 
Cr LJ 786 : ILR (1962) 12 Raj 327: 1902 Raj LW 
(DB^ 1962 Raj 250 (253, 254) (Pt A) (Pr 6) 


Art. 166 — Scope of — 'Governor* In Ihe 
article means Governor himself as disllDguisbcd 
from any other authority. 

The word 'Governor as used in the context was 
intended to be used for the Governor himself as 
contradistinguished from any other authority and 
what was intended to be conveved thereby was 
that the papers liad been placed before the Go- 
vernor himself and that his own satisfaction had 
been obtained. If there is another competent 
authority under the Rules of Business made by 
the Governor whose satisfaction would be requir- 
ed or was obtained before a valid sanction could 
be or was given, this article does not require it 
to be mentioned and such a mention cannot be 
justified on the language of the article. Hence 
when the mention of the Governor being satisfied 
on the papers placed before him was made in the 
sanction, it would not necessarily amount as a 
mailer of fact or law to this that tlie material 
papers had been put before the Minister concern- 
ed and/or that the latter's satisfaction had reallv 
l)Con obtained as it should have been. 1962 (2) 
Crl LJ 786: ILR (1962) 12 Ra| 327: 1962 Raj L^^ 
307: AIR 1962 Raj 250 (257, 258) (Pt I) (Pr 20) 
(DB). 


2. ".All execullvc action of the Govern- 
ment of a Stale. " 

S Art, 166 — Letter signed hv Undcr-Sccre* 

lar 3 ’ to Selection Board communicating decisiou 
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Government lo prescribe interviews for regu- 
latinft admission to colte^es — Validity of inter- 
view challenged not on the ground that no such 
order by Government existed but on the ground 
■that letter was not issued in the name of Gover- 
nor — Held, objection was without merits — 
AIR 1952 SC 181, AIR 1952 SC 317. AIR 1959 SC 
^6 and AIR 1963 SC 35 Rel. on. Chitralekha v. 
Stale of Mysore, (1965) 1 SCA 132: (1964) 6 SCR 
368: AIR 1964 SC 1823 (1828. 1829. 1835, 1836, 
1837) (PI A) (Prs 4, 6, 26, 27). 

• Art. 166 — Order of the Stale Government 

— ^Two essential Ingredients of — Action taken by 
Connell of Ministers when becomes action of Stale 
— Communication of order to person concerned 
^This Is essence of order. 

Before somelhing amounts lo an order of the 
State Government two things are necessary. The 
order has to be expressed in Ihe name of tlie 
•Governor as required by Cl. (11 of .\rt. IGO of the 
Constitution and then it has lo be ronimnnicalod. 
It is not till this formalitv is oliservrd that the 
action can be regarded as that of tlie .Stale. Con- 
slilutionally speaking, tlie Minister is no more 
lhan an adviser and that the head of th(* * * Stal«*, 
the Governor is to act with the aid and advice 
of Ills Council of Ministers. Thorel oi e. until su( h 
Jidvice is accepted t>v the rio\cmor whatever tiu' 
Minister or the Council ol Ministers niav say in 
regard lo a i)arlicular matter does nut become 
the action of the Stale. It is of the essence that 
the order has to be communicated to the person 
who would be nlTecled by that order beiore Ihe 
Slate and that person can be bound bv that 
order. For, until the order is communicated lo 
the person afTecled bv it, it would be opcii 
1o the Council of Ministers lo consider tlie mailer 
over and over again and. thcrelore till its com- 
munication the order cannot be regarded as anv- 
Ihing more than provisional in cliaracter. AIR 
-1961 SC 493. Rel. on. Barhhittar Singh v. State of 
Puniab, (1962) Siipp 3 SCR 713: AIR 1963 SC 395 
(398) (Pt B) (Pr 10). 

• Arl.s. 166 (3) and 226 — Natural justice ■— 

Bias — Judge in his own cause — Position in 
India— Chief Minister hearing objections to scheme 
of nationalisation — There is no violation of prin- 
ciple of natural justice — Motor ^’ehicles .\ct — 
EfTect of. See Ibid, Art. 220. AIR 1959 SC 1376. 


Arts. 166 and 226 — Quasi judicial orders— 
'Test — Scheme proposed bv Transport Undertaking 
under S. 68-C Motor Vehicles Act. 1939— Hearing 
bv Slate Government under S. 68-D (2) — Duty 
whether judicial — Objections to scheme — Scar- 
ing by secrelar>’-in chargc of Transport Depart- 
ment — Final decision by Minister in-charge — 
■Principles of natural justice — Whether vitiated 

_ Scheme framed whether aL 

See Ibid, Arts. 226 and 32. AIR 19o9 SC 308. 

• Art. 166 (1) — “Expressed to be taken In 

Ihe name of” - Meaning — Order of detent on 
4ssued as ‘directed by Government ««d by order 
«f the Governor* “ VaRdlly - (Piiblie ^ 
— Preventive Uclcntion Act (lOoO), 3 lij )• 

One of the meanings of “expressed is to make 
known Ihe opinions or the feelings of a particular 
4)ers(«i and wlien a secretary to Government appre- 
hends a man and tells him m the order that it 
is being done under the order of the * *' 

is in substance saying that he is m-ikii 

of the Governor and, on his \ ‘'j 

•known to the detenu the opinion m 

orders of the Governor. The Constitution dc es not 

require a magic incantation y'****‘^*\ ,i,p 

expressed in a set formula of words. 


Court has lo see is wdielher the substance of the 
requirements of Art, 166 (1) is there. 

An order of detention mnder S. 3 (1) of the 
Preventive Detention Act, 1950 slated in the 
preamble “whereas the Government of Bombay 

was satisfied ” and its operative pari 

read as follows. 

“Now. therefore. the Government of 

Bombay is pleased to direct that the said Shri 

be detained. 

By order of the Governor of 

Bombay 

Sd/- X.X.X.X. 

Secretary to the Government of 
Bombay, Home Department.” 

Held that the order was “expressed” lo be made 
in tlie name of Hie Governor as rc(|uired by Art. 
106 (1) because it said "By order of Hie Gov- 
ernor." 

Furtlicr that though the addition of Hie words 
"and iti his name” to the words. “Bv order of 
Hie Governor ol Bombay” would have placed the 
matter beyond eonlroversv, the order wliieh pur- 
ported lo be an order of the Governor of Bom- 
bav could not be otherwise than in his name. 
Slate of Bombay v. Pin iishotlam Jog. 1052 SCJ 
503: (1952) 2 .Mad LJ 338: 1052 SCR 674: 54 Bom 
LR 860: 1053 SCA 803: 1052 Cri LJ 1269: AIR 
1062 SC 317 (318. 310) (Pi B) (Prs 11. 13). 

Art. 166 — .Motor Vehicles .\ct (19391, S. 08-C 

— Scheme for road transport — Publication of 
scheme bv Slate Government in name of Gov- 
ernor — \aliditv. See Motor N’cliiclcs Act (1939). 
S. 08 C. AIR 1061 All 214. 

.4rl, 166 — Nolification expressed in the name 

)f Governor — \’aliditv. See Municipalities — 
V. !». 'lown Areas Act (2 of 1914), S. 30 (1). AIR 
1958 .\II 502. 

Arts. 166, 238 — Government acts — Form 

of expression — Individual Minister — Power lo 
Issue order in own name — Rules under Art. 166 
of the ConslilulioD — Hyderabad State Rules 
Hr. 3, 13, 14. 

By reason of Art. 166 read with Art. 238. the 
Rajpramukli was empowered lo make rules for 
Hie conduct of governmental business of a State. 
The allocation of distinct subjects to dilTerent 
Ministers is only for the sake of convenience and 
any order passed by any Minister shall be deem- 
ed to have been made bv the Governor on the 
advice of his Council of Ministers. 

The acts of the Government of a Slate, cither 
Part A or Part B Slate, were to be expressed in 
the form of an order and that order was to be 
issued by the Secretar>' or some other olTicer 
authorised in that behalf in the name of the Gov- 
ernor or the Rajpramukh. Under the concerned 
rules, the Minister in charge of Hie portfolio might 
be mainly responsible for tendering advice lo the 
Hajprainukii for Hie disposal of the business relat- 
ing to the subjects allotted lo him but whether 
the advice was accepted by Hie Rajpramukli or 
not could not be investigated by a Court. .\n 
individual Minister could not issue orders in his 
os\n name independenllv of Hie Secretariat even 
in regard to mailers that are within Hie portfolio 
iillollcd to iiiin. ILR (1960) 1 Andh Pra 42: AIR 
1960 Aiidli Pra 234 (242, 243) (Pt C) (Prs 45, 47, 
48) (DB). 

—Art. 166 — Notice of terminating of service 
of temporary Government servant headed as olTice 
memorandum signed bv Seoretarv but not expres- 
sed to be signed in name of Administrator if vitiat- 
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Territories Act 

(1963), S. 46. AIR 1965 Him Pra 55. 

“—-^18. 166 and 226 — 'Executive aclion’ — 
tlon^M^A)”* “ (Motor Vehicles Act (1939), Sec- 

The expression "executive action" in Art 166 is 
comprehensive enough to include even orders 
uhich emerge after, and embody the results of 
a judicial or quasi- judicial disposal by Govern- 

I A 1 V 1 1 1 « 

In this view, nn order passed bv the State Gov- 
ernment under S. G4-A of the ^^otor Vehicles Act 

"''hin Art. 166. AIR 194.5 
IC lo6. Rel. on. 69 Mail LVV 623: (19.561 2 Mnd 

a w'ri, jK,."" ™ " 


iT” Decision of Government — 
Order made not by erjtire body of Ministers but 
b\ one only -- \ alidity. See Municipalities — 
Mysore Town Municipalities Act (X.XIl of 1950 
S. 14 (3). AIK 1955 Mys 105 (DB). 

~ Communication addressed to 
detenu not in the name of Governor but merelv 
referring to decision taken by State Government 

r98" (^Sl.^roV)Tp. fp'r ^5).^“= ^""5 

S — Industrial Disputes Act (1947), 

b. 10 Order of reference — Order issued under 
signature of Under Secretary' 'by order' — Validi- 

W further delegation of power 

mo Punj 76 <'^-*7). S. 10 AIR 

— -^rt, 166 (2) — Governor's order conveyed 
by Deputy Secretary — Effect. <-on\e 5 ea 

r ^ order purports to be an order 

because the Deputy Secre- 
tary has conveyed the order to the oelitioiiGr it 

does not on^^*his^ Governor's order and 

oop not on this account become invalid 1950 

376 ^78? (PI b” (P? 


Art. 166 ‘Executive action’ — Meaning of 

the action' in Art. 166 of 

the Constitution is comprehensive enough to in- 

Si 7a®" « result of a quasi 

I’y the Government. Such^deci- 

fw as''lhe"rl 7 raade on the advice of the Minis- 

rwuirtL thl r in the Constitution 

^ Governor to exercise quasi-judicial 

Rel 07* I'fiKQ 'n ,‘*l®"e'ion. AIR 1957 5iad 48. 
4 in 26: ILR (1959) 9 Rat 120: 

AIR mo RaJ 121 (124) (Pf D) (Pr 13) (DB). 

643 another point in AIR 1963 SC 

“—Arts. 166 and 163 — Ministers’ note for taking 

SfiiA ^ n®‘i Government of the 

i»tate. See Ibid, Art. 226. AIR 1953 Raj 46 (DB). 

-- Art. 166 — Order of detention signed by 
Home Secretary — Technical defect. 


1952 Cri LJ 370: 1951 RLW 263: ILR ftfiKn # 
Raj 193: AIR 1962 Raj 33 (34) (Pf A) (Pr 8) (DB). 

^ discretion" — Meaning 

{DB) ' Trav.(ki iUo 

3. Non-compliance with Clause (1) — Effect. 
wliTI^^Lec?. “ "* ~ Non-compliauce 

on^v^lnA directory 

ihe order being invalid, and in order to 
determine whether there is compliance with these- 

IheVl^^**},'^ 7“' If necessary to be seen is 

liih' .1 substantial compliance 

\Mth those requirements. AIR 1952 SC 181 Rel 
on. ’ 

Held, that the notice signed by the Chief Sec- 
rctary ^ the State and expressed to be on behalf 
^ Government and giving opportunity to the 

petitioner to show cause against the action pro- 
posed to be taken against him was in substantial 
compliance with the provisions of the Article. P. 

Co., 1956 SCJ 221: 

*®55 1 Mad LJ (SC) 

•V^' SCR 1011: 1966 Kcr LT 

361: AIR 1955 SC 160 (164) (Pt B) (Pr 8), 

® 166 (1) — Executive order of Govern^ 

raenf of Stale — Proof of — CalUnff of Minlsler 
in eharge — Neccssiljv 

It is not necessary in every case to call the 
Minister in charge. If the Secretary or any other 
person, has the requisite means of knowledge and 
his aiTidavit is believed, that will be enough to 
prove that the order was validly made by the 
Government of the State. State of Bombay v. 
Purushottam Jog, (1962) 2 Mad LJ 338: 1962 
SCR 674 : 54 Bom LR 869: 1953 SCA 893: 1962: 
SCJ 503: 1952 CrI LJ 1269: AIR 1962 SC 317 (319j 
(PI B) (Pr 15). 

® ^99 (1) — Execullve order of State Gov- 

Proof of — Form of verlflcation of 
affidavit — (Civil P. C. (1908), O. 19, R. 3). 

The verification of an affidavit filed by a Gov- 
ernment officer to prove that certain order was* 
validly made by the State Government should 
invariably be modelled on the lines of Order I9y 
Rule 3, of the Civil Procedure Code, whether the 
Code applies in terms or not. And when the 
matter deposed to is not based on personal 
knowledge the sources of information should be 
clearly disclosed. ILR 37 Cal 259, Ref. State of 
Bombay v. Purushottam Jog, (1962) 2 Mad LJ 
338: 1952 SCR 674 : 64 Bom LR 869: 1953 SCA 
893: 1952 SCJ 503: 1962 Cri LJ 1269: AIR 1952 
SC 317 (319) (PI C) (Pr 16). 


® Art, 166 — Non-compliance with — Effect 
See Preventive Detention Act (4 of 1950), S. 11. 
1952 Cri LJ 965: AIR 1952 SC 181. 

Art. 166 — Scope — If directory or maoda- 


Where an order of detention is signed by the 
Home Secretary to the Government of Rajasthan 
and over his signature it is explicitly mentioned 
hat the order had been issued by his Highness 
the Rajpramukh. the omission to issue the order 

the name of His Highness the Raj-. 

lion is a ^defect^*of n Constilu- Held, that though in the body of the memoram 

f a highly technical character. -L dum the words 'Governmenl of .'\jQdhxa Pradesh 


lory. 

An omi-ssion to make and authenticate an exe- 
cutive decision in the form mentioned in Art. 165 
does not make the decision itself illegal for the 
I provisions of that Article are merely directory 
and not mandatory. 

The erratum issued by the Government by a 
notification purported to be signed by the De- 
puty Secretary to Government and the memoran- 
dum purported to be that of the Government of 
Andhra Pradesh (Home Labour II) Department: 
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did not appear nor was it issued in the name of 
the Governor, this was not fatal to the validity 
of the correction sought to be made bv the Gov- 
ernment. AIR 1952 SC 317 and AIR 1952 SC 
181 and AIR 1947 FC 38, Foil. (I960) 1 Fac LR 
494; (1960) 1 Lab LJ 590: AIR 1960 Andh Pra 
656 (669) (Pi C) (Pr 9). 

^-Arls. 166 (1) and (2), 226 — Provisions of 
Art. 166 only director^' — Validity of order made 
or executed by Governor cannot be called in ques- 
tion — Bar of judicial enejuiry — Writ proceed- 
ings — Plea as to validity cannot be allowed to 
be raised for first time at the stage of argument. 
AIR 1962 Assam 88 (90^ (Pi B) (Pp 4) (DB). 

[Reversed on another point in AIR 1963 SC 
1612.] 

Art, 166 — Scope — Non-compliance — Effect. 

See Motor Vehicles Act (1939), S. 44. AIR 1961 
Assam 56 (DB). 

Art. 166 (1) — Omission and Irrogularily. 

It is clear from Art. 166 (1) that all executive 
action of the Government of a Slate shall be ex- 
pressed to be takw in the name of the Governor. 
So far as the Governor is concerned, he can ex- 
ercise his discretion only in matters which are left 
to his discretion bv some express provision in the 
Constitution. In all other matters, the decision is 
to be arrived at with the aid and advice of the 
ministers as is provided in Art. 163. 

An omission or irregularilv in not complying 
with the requirement of Art. 166 (1), is not fatal 
to the validity of the order where the actual deci- 
sion culminating in the order is that of the Gov- 
ernment. 1965 CrI LJ 1474; AIR 1955 Assam 240 
(243) (PI E) (Pr 11) (DB). 

Art. 166 (1) — Order of appointment by Gov- 
ernor to be effective until further orders — Rever- 
sion from the post by Inter-departmental letter 
without mentioning name of Governor — Validity. 

An order of the Governor, in view of Art. 166 
(1) can be valid only if it is expressed in the 
name of the Governor, bv the use of such words 
as ‘By order of the Governor'. An order of ap 
pointment by the Governor until further orders, 
can be terminated or varied only if a further order 
of the Governor is i.ssued. An inlcr-deparlmcntal 
letter issued by an Undcr-Sccretar>’ without men- 
tioning the name of the Governor at all will not 
be a valid order. An order of dismissal, removal 
or reduction in rank which affects the legal rights 
of an employee which have even secured constitu- 
tional protection under Art. 311 cannot be made 
by an interdepartmental correspondence. AIR 
1959 SC 65, Rcl. on. AIR 1904 Cal 265 (271. 272) 
(PI B) (Pr 12). 

Art. 166 — Executive order affecting third 

parties — Essentials — Order under S. 68-A, Motor 
Vehicles Act held not in accordance with law — 
(Motor Vehicles Acl, 1939, S. 58-A Introduced by 
Motor Vehicles ( West Bengal Amendment) Act 
(19 of 1951), S. 58-A). 

Both Cls. (1) and (2) of Art. 166 are directory 
and not mandator^'. Non-compliance with the 
provisions of either of the clauses only leads to 
the result that the order in question loses Jhe Pro- 
tection which it would otherwise enjov. had the 
proper mode for expression and authentication 
been adopted. Strict compliance with the require- 
ments of Art. 166 gives an immunity to the 
order in tliat it cannot be challenged on the 
ground that it is not an order made by the Gov- 
error. If, therefore, the requirements ol that 
Article are not complied with, the resulting im- 
munity cannot be claimed by the Slate. 


When, however, an executive decision affects an 
outsider or is required to be officially notified or 
to be communicated, it should normally be ex- 
pressed in the form mentioned in Art. 166 (1) 
i.e.. in the name of the Governor and dulv 
authenticated. In such a case, if the provisions 
of Cls. (1) and (2) are not satisfled it does not 
follow that the order is bad, but it would be 
subject to tlie provisions mentioned above and 
the immunity granted by Cls. (1) and (2) of 
Art. 166 will be lost and the onus would be on 
the Slate Government to prove to the satisfaction 
of the Court that the order has been made by the 
Governor. 

Section 58-A, introduced by Motor Whiclcs 
(West Bengal Amendment) Acl (19 of 1951) in 
the Motor Vehicles Act requires an order to be 
made by Government directing the Regional 
Transport Authority or the Slate Transport Auth- 
ority to grant a stage carriage permit to the State 
Government or any local authorities specified in 
the order. Such an order cannot be made verbal- 
ly. W’hen the order under S. 58-A. affected third 
parties, it should be in the form provided for 
under Cls. (1) and (2) of Art. 166. ('61) 65 Cal 

WN 1179. 

Art. 166 Executive action in administra- 
tion of Government property — Non-compliance 
with formalities under Art. 106 — Effect — Third 
parly cannot challenge validity. See Ibid Art 
154. 1960 CrI LJ 1436: AIR I960 Cal 668. ' 

Art, 166 — Scope • — If mandatory — The 

provisions of Art. 106 are merely directory and 
not mandatory. See Imports and Exports (Con- 
trol) Acl (1947), S. 3. 1957 CrI LJ 1238: AIR 

1957 Cal 83 (DB). 

• Arts. 166 (1) and 226 — Chief Mlnlsler by 

order accepting report of Commission relating to 
succession — Niilure of order — Quashing of, 
under Art. 226 — Nizam's prerogative right to 
sanction recommendations of Commission — 
Survival of — Power of cxecnilve to confirm suc- 
cessions — Form of order — Validity — (Tenancy 
Laws — Hyderabad (Abolition of Jogirs ) Regula> 
tion (69 of 1358 F), S. 21 (2) ProvLso)— (Hydera- 
bad Atlyat Enquiries Act (10 of 1952), S. 13 (2))* 

Per Reddy J. : Any order which affects the 
rights of any person, and has as its basis a judi- 
cial enquiry' or an enquiry whereby the pcrsor> 
making it is required to apply a judicial process 
by not only taking evidence of both parlies, but 
by hearing them and directing his mind to the 
records so constituted and coming to a conclu- 
sion uninfluenced by any extraneous matter other 
than the record itself W'ould be quasi-judicial 
order. Case law discussed. 

On the death of a big jagirdar and nobleman 
of Hyderabad, the Nizam issued a Firman on 18- 
2-44 appointing a Commission to inquire into his 
succession and report. After the Police .Action 
another Commission was appointed by a Firman 
of 22-11-1948. It reported on 9-II-49 and on 3-5- 
50 the Chief Minister of Hyderabad by an order 
accepted the opinion of the majoritv recognising 
the persons recommended by it as heirs and the 
quantum of their shares also. The order sanc- 
tioning the succession having been challenged by 

applications for (he writs of certiorari, prohibi- 
tion and mandamus. 

..“Sk ‘hat Ihe order was quasi- judicial and 

Ihe Courl had jurisdiction to quash it under 
Art. 220. 

Per Ansari. Siadal Ali Khan and Reddv JJ. : 
(2) that after the Constitution came into force 
the Nizam has no prerogative right of sanctioning 
recommendations by the Commissions which wero 
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hearing Jagir succession cases at the time the 
Jagir Abolition Regulation was passed. 

Per Chari and Deshpande JJ. : — Even before 
the Jagir Abolition Regulation, the Nizam was only 
exercising his right as the head of the State and 
even if it be assumed that he had any preroga- 
tive right there was no question of the exercise 
of such prerogative right when after the Jagir 
AboliUon Regulation the question of the grant of 
a jagir to a jagirdar did not arise. 

Per Ansari. Chari, Deshpande and Reddv JJ. 

(3) that the right to grant successions in pending 
.^proceedings being statutorv still survives under 
the Constitution to the Hyderabad State and the 
Rajpramukh has power to confirm successions for 
the purxpose of granting commutations, etc. 

Per Siadat Ali Khan J. : — The executive of the 
Hyderabad State has no power under Constitution 
to confirm succession proceedings though it has 
-power to sanction commutation after succession 
is settled by the law Courts. 

Per .\nsari, Chari, Deshpande and Reddy JJ. : — 

(4) that Art. 1G(5 (1) is only directorv and Ihere- 
jorc. the order in question was not invalid merely 
because of the fact that it was not expressed to 
be made in the name of the Rajpramukh. 

Per Siadat .Ali Khan J. : — As the order sanc- 
tioned succession, it was ultra vires the powers 
of the executive. .Ahmad-un-Nisa Begum v. Slate, 
5LR 1952 Hyd 595: AIR 1952 Hvd 163 (168, 171, 
176, 181 to 183. 185, 186) (Pi A) (Prs 13, 23, 25, 
52, 62, 64, 70. 79) (FB). 

Arts. 166, 15 (4) — Order under Art. 15 (4) 
cnadc by Minister — Provisions of Art. 166 not 
complied with — EITecl ~ Order not invalid. 

An omission to make and authenticate an execu- 
tive decision in the form mentioned in Art. 166 
•does not make the decision itself illegal, for the 
provisions of that Article like their counterpart 
in the Government of India Act, are merely direc- 
tory and not mandatory. AIR 1952 SC 181 and 
AIR 1947 FC 38 and AIR 1959 All 82, Rel. on. 

Where therefore the Court is satisfied that an 
order under Art. 15 (4) of the Constitution has 
tjeen made by the Minister who was authorised 
to make it under the Rules of Business, mere fact 
that the same has Pot been expressed in the 
manner contemplated in Art. 166 is not sufficient 
to hold that the order in question is invalid. The 
only effect of the non-compliance is that the Gov- 
ernment is put to the task of proving the existence 
of that order. (1963) 2 Mys LJ 302: AIR 1964 
Mys 132 (142, 143) (Pi H) (Prs. 26, 27) (DB). 

Art, 166 (1) — Municipalities — Mysore Town 
Municipalities Act (22 of 1951), S. 14 (3) — Decl- 
olon by Goverunicnt — Compliance with Art. 166 

O)* 

Strict compliance with the requirements of Art. 
166 (1) gives an immunity to the order in that 
it cannot be challenged on the ground that it is 
not an order made by the Governor: If, therefore, 
the requirements of that Article are not complied 
with, the resulting immunity cannot be claimed 
by the State; this, however, does not vitiate the 
order itself or render an executive action a 
nullity. 

Thus, where the decision has in fact been 
taken by the appropriate Government and there 
has been in the circumstances no breach of the 
procedure established by law the mere circums- 
tance that the copy of the order produced by tlie 
petitioner purports to be issued under the name of 
an Assistant Secretary to Government cannot affect 
the validity of the order. AIR 1952 SC 181, Ref 
ILR (1955) Mys 198: AIR 1955 Mys 105 (107) 
<Pl D) (Pr 6) (DB). 


Art. 166 — Bihar and Orissa Mimicinal Act 

/922) S 389 (c) _ Appoin Jem orLm! 

bers of Notified Area Committee— Latent ambigui- 
ty in the name in State Government Notification 
belter from Dy. Secretary to Government can- 
not be used as extrinsic evidence to prove inten- 
tion of Government where it does not comply with 
provisions of Art. 166 of Constitution — Evidence 

Act (1872), S. 93. 1964 BLJR 890: AIR 1965 Pat 
174 (I/O, 176) (Pr 3) (DB). 


Art. 166 (1) — Provisions are directory. 

The provisions of the Article are directory and 
not mandatory' and if the order is made by a 
competent authority it cannot be treated as invalid 
merely because it is not couched in the proper 

form. ILR (1953) Patiala 639: AIR 1954 Pepsu 
129 (130) (Pt A) (Pr 4). 

* 

166 (1) ^ Scope — Non-compliance wllh 
— Effect. 

order is expressed to be in the name of 
the Governor or Raj Pramukh and is authenti- 
cated properly, then it is immune from being 
called in question in any Court of law under Art. 
166 (2) of the Constitution. But tlie non-com- 
phance with the formality only results in depriv- 
ing the order of its immunity and does not ren- 
der it invalid. If on enquiry it is found, that 
there was an order passed by the proper autho- 
rity it would be valid even though it is not is- 
sued in a particular form. AIR 1952 SC 181, Rel. 
on. AIR 1956 Trav-Co. 35 (42) (Pi G) (Pr 27). 


4, Autijcnticatlon of Government orders. 

Art. 166 — Authentication of order — Rules 
of autlientication only provide that the order 
should be signed by a Secretary. Deputy-Secret- 
ary or Under-Secretary to Government, and that 
the order should be in the name of the Govem- 
"{DB)^ Punj 646 (658, 659) (Pi E) (Pr 11) 


Art. 166 (2) — Order made in the name of 

Governor also authenticated as prescribed by 
Article — Validity of order cannot be called in 
question on ground that it is not an order made 

or executed by Governor. (1964) 8 Fac LR 375 

(Ail). 

® Art. 166 (2) — Rules of Executive Business. 

1937 (U. P.). Rr. 14 and 15 — .Authenlicalion of 
notification by Secretary is valid — Omission of 
words ‘of the Governor’ after tlie words ‘By order' 
— Held not material — 1961 All LJ 506: i961 All 
WR (IlC) 542 held no longer good law after deci- 
sion of Supreme Court in AIR 1961 SC 1381; AIR 
1961 SC 221, Rel. on. Jaswanl Sugar Mills v. 
Presiding Officer, Industrial Tribunal III, U. P. 
All. ILR (1962) 1 All 601: 1061 All LJ 900: 1961 
AIIWR (HC) 699: AIR 1962 All 240 (245, 246, 247) 
(Pi B) (Prs 12, 13, 14) (FB). 

Art. 166 (2) — Appointment of Public Pro- 
secutor under S. 492, Criminal P. C. — Require- 
ments — Compliance with Art. 106 (2). See Cri- 
minal P. C. (1898) S. 4 (1) (1). 1965 (1) CrI LJ 

150: AIR 1965 Cal 79. 


Art. 166 (2) and (1) — Provisions directory 

— Only substantial compliance necessary — ■ 
Auliicuticalion of Government orders — Order 
under S, 58-A Motor Vehicles Act — Chief Sec- 
retary instead of signing actual order putting bis 
signature on a note submitled for Issue of order 
along with draft order — Order held complied 
with Art. 166. 

Provisions of Art. 166 (1) and (2) are directory 
and not mandatory in their nature and a sjjh- 
slantial compliance of the requirements of that 
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Article is all that is necessary. AIR 1952 SC 181 
«\nd AIR 1952 SC 317, Rel.on. The rules relating lo 
making or execution of orders or instruments by 
or on behalf of the Government of West Bengal 
which have been made in exercise of the powers 
conferred by Cl. (2) of Art. 166 of the Constitu- 
tion contained in the notification dated 25th 
August, 1951 (published in the Calcutta Gazelle 
Extraordinary) enjoin that for the purpose of 
authentication of an order it is essential that the 
officers empowered to authenticate an order or 
instrument of the Government of West Bengal 
will have to sign the order of the instrument. 
Consequently where a dealing assistant submitted 
<0 the Assistant Secrear>’ and through him to the 
Chief Secretary a note with a draft order to be 
issued under S. 58-A of the Motor Vehicles Act, 
and the Chief Secretan* instead of signing the 
draft order which was to be issued in his name 
put his signature on the note sheet and not the 
draft order. 

Held, that the requirements of .Art. 166 (2t had 
been complied with and the order which was made 
and authenticated by the Chief Secrelarv to Hie 
Ooveminenl of West Bengal did lud lose the 
protection provided in Cl. (2i of Art. 166 and 
was therefore, immune from challenge in a Court 
of law on the ground that it had not l>ct*n made 
or executed bv the Governor of Hie Slate. AIK 
19G4 Cal 155 (139) (Prs 12, 15) (I)B). 

Arts. 166 (2) and 311 (2) — Order expresHed 

<0 be by order of Governor — Even so it eannoi 
be ikeld to be beyond eliullenge. 

Merely because an order is c.xprcssed lo be “bv 
order of Ihe Governor” and executed in his name 
and authenticated in tlie manner specified in rules 
made by the Governor, it cannot he held lo he 
. beyond challenge on anv ground whatsoever. Art 
160 (2) takes awav the right (o challenge Hie 
legality of the order or instrument on Hie ground 
that it is not an order made or executed by the 
Governor. Where, however, Hie order is executed 
;and authenticated in the proper manner and the 
affidavits of the Secretaries filed in a writ petition 
go to show that before the making of the order 
the matter had been considered according to the 
normal Rules of Business the petitioner cannot 
challenge the same on the ground that it was not 
considered by the Governor personallv. AIR 1945 
PC 156, Rel. on. ('63) 67 Cal WN 859. 

Art. 166 (2) — Satisfaction contemplated under 

the proviso to Art. 311 (2) is not personal satis- 
faction of the Governor but of Government — 
Order dismissing a Government servant under Art. 
311 issued in Hie name of the Governor and dulv 
authenticated by a Secretar>’ of the Government 
is in compliance with Art. 166 (2). Sec Ibid, 
Art. 311 (2), Proviso (c). AIR 1962 Cal 481. 

Art. 166 — Mailer relating (o preventive 

detention — Order of approval and order of con- 
flroiation of Ihe dclciilioii order duly aiitlienUcal- 
ed a.s required by rules framed under Art. 166 (2) 
— No objccllon con be taken. 

Presumably Art. 166 (3) relates lo rules made 
for the more convenient transaction . ol the busi- 
ness of Government and for allocation of such 
business among Ministers. Those are wliat uiav 
perhaps he described as domestic rules. In the 
case of a matter relating lo preventive dctenliwi. 
the Court is concerned wiHi other rides made 
under Art. 166 (2) and in exercise of the powci 

conferred by that clause, the (lovcrnor was pleased 

lo make the rules on the 25lh of August. a . 
Where under these rules the order of 
as also the order of confirmalion ol the 
order made by the State Government were di In 
authenticated by the Deputy Secretary and Join 
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Secretary no objection can be taken to thorn. ILR 

(1061) 1 Cal 276: 1062 (1) Crl LJ 311 : AIR 1962 
Cal 162 (165, 166) (Pi F) (Prs. 11, 12) (DB). 

Art 166 (2) — Authentication of Government 

orders — Presumption as to. 

Art. 166 (2) of the Constitution precludes chal- 
lenge of an authenticated order issued in the name 
of the Governor on one ground and on one 
ground only, namely, on the ground that the 
order is not an order made or executed bv the 
Governor. It does not preclude challenge of the 
order on the ground that the condilion precedent 
lo the validity of the order lias not been fulfilled. 

Under Art. 166 (21 what the authcnlicalion 

makes conclusive is that the order has been made 
by the Governor. Whether in making the order 
the Governor has acted in accordance with law 
remains open. There is no (l()ul)t that where the 
aullK'nlicalion order states, Hiat Hie Governor is 
sati-slieil of a certain matter, the presumption is 
Hial tlie Governor has been so satisfied. Tliis, 
however, i.s onlv a presumption and can lie rebut- 
ted. AIR 1045 PC 156, Rel. on. ILR (1960) 1 Cal 
683: AIK 1959 Cal 552 (554, 556) (Pi A) (Prs 4, 
25) (DB). 

Art. IGfi — Nolificalion issued under S. 1 (I) 

read willi S. 17 (I) of Land Acquisition Act — 
.Satisfaction of appropriate Government on ques- 
tion whether land was waste or aral)!p, not pro- 
ved — Urgency clause held not validiv ajiplicd 

— Notification would fail to Hie extent of urgency 

and not to its enliretv. See Land .Acquisition 
Act (1804), S. 5-A. (1964) 5 GuJ LR 924: ILR 

(1964) Guj 814. 

Alls. 166 (2), (3) — .Motor Whiclcs .\cl (1039), 

S. 68 [) (2) — M. P. Government Rules of Busi- 
ness. Rr. 6 and 7 — Order approving or modifv- 
ing schemes — Authentication of — Authentica- 
tion hv officer not authoriseil under rules — Order 
is invalid unless authorisation apart from rules 
is proved — Order, even if duly authenticated can 
also he challenged on ground of non-compliance 
with conditions precedent to passing of such order. 
1965 MPLJ 434: 1965 Jnb LJ 611: AIR 1965 Madh 
Pra 196 (205, 206) (Pt E) (Pr 18) (DB). 

.Art. 106 — PubllcnMuii of several nollfioatlons 

logelber — Signature of nullientleatlon officer al 
Ihe end — Authcnlicalion Is of all notifications. 

Wliere Ihe notificalions although of diffcrcfit 
dales are grouped together according lo usual 
practice and appear together in the Gazette under 
the signature of the authentication officer al the 
end r»f Hie series, there is proper auHienticalion 
of all such notificalions. 1959 MPLJ (Notes) 96: 
ILR (1959) Madh Pra 697: 1900 MPL.I 1.384: 1961 
Jnb LJ 124: 1961 MPC 171: AIR 1961 Madh Pra 
140 (141) (PI A) (Pr 4) (DB). 

.Art, 166 (2) — Notice of charges and order 

of supersession of Janapada Sahha — AulheiiHca- 
lion of — Presumption as to. See Evidence Ad 
(1872), S. 114 Illus (e). 1959 MPC 258. 

-Arts, 166 (2), 310 (1), 311 — Govt, servant 

— Compulsory retirement — Order not conform- 
ing wilii ro(iuircnienls as to notice under Scrxicc 
Rules — Not invalid — Order in name of Gover- 
nor signed hv Secretarv to Government — Fina- 
lity — Mvsore Civil Service Rules (1958), R.285 

— ‘Note r — See Ibid, Art. 310 (1). 1962 Mys 
LJ (Siipp) 437. 

Art. 166 Rule 8 of Stale Transport 
Undertakings (Mysore) Rules (I960) — Validity- 
Rule Is not ullra vires — Molor Vehicles Act 
(1939), Ss. 68D, 081 — Mysore Government Rules 
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of Business and Secretariat Instructions — Rr. 5 
7. " 

If the Stntc Government, according to the 
General Clauses Act, means the Governor, orders 
of the Governor are the orders of the Slate Gov- 
\6rnmcnl. and Art. 166 declares that a properly 
authenticated order in the name of the Gover- 
nor shall not be questioned as invalid on the 
ground Ih.at it is not an order of the Governor. 
This constitutional finality, therefore, prevents 
even an enquiry into the source of an order. 
I'Urlher Rule S of the Stale Transport Undertak- 
ings (Mysore) Rules, 1960, which have been issu- 
ed m the name of the Governor, may itself be 
taken as having the same force as a rule made 
under Art. 166 (3) allotting to the Chief Minister 
the business of the Stale Government of approv- 
ing a proposed Scheme for nationalisation under 
S. 68-D of the Motor Vehicles Act. Therefore, it 
is not possible to hold that either rule 8 of the 
State Transport Undertakings (Mvsore) Rules 
1960, IS ultra vires or that the Chief Minislerwas 
incompetent to discharge the function of the 
State Government under S. 68-D of the Motor 
\ chicles Act. ILR (1961) Mys 786. 

Art, 166 (2) — Rules under — Orissa Gov- 
ernment Rules of Business, Rr. 11 and 12 — 
Aulhentlcatiou of Government order — Manner 
of — Effect of non-compliance. 

A letter purporting to be a show cause notice 
under Art. 311 (2), by the Secretary to Govern- 
ment in the Works Department had not stated 
anywhere that the letter was issued under * the 
direction of the Government. In the last portion 
of that letter also he had not settled that it was 
issued Bv order of the Governor’: 

Held, that the letter was not authenticated in 
tlie manner indicated by Rr. 11 and 12 of the 
Rules of business of Government. Hence the bar 
on judicial scrutiny imposed bv Cl. (2) of Art. 166 
of the Constitution will not applv. ILR (1960) Cut 

Orissa 37 (38) (Pt A) (Pp 4) 

(DB). 

—— ApI. 166 — Order passed by Minister — 
>V hen lakes effect — Absence of provision for 
publication — Effect — (Tenancy Lows — 

Madras Estates Land Act (1 of 1908), S. 180 

( I ) )• 

Any order passed by the Minister in order to 
take efTect must issue in an authenticated form 
as required by Art. 166 of the Constitution. 

Where there is no clear provision as to the mode 
of publication of the direction and the deter- 
mination of Government, the reasonable view' 
would be that the order becomes effective onlv 
from the date on which it is made known to the 
person affected thereby. \Vhere the statutory 
order has the effect of saddling landholders and 
ryots in large areas with liability to pay heavy 
expenses, such as one under S. 180 (1) of the Madras 
Estates Land Act, 1908, it W'ill be idle to contend 
that the liability to incur those expenses arose 
as soon as the Minister passed an order to that 
effect on the file: ILR (1966) Cut 721: AIR 1967 
Orissa 263 (267) (PI C) (Pr 10) (DB). 

Art. 166 (2) — Scope of — Challenge lo the 
validity of order. 

V. hat Art. 166 (2) of the Constitution prevents 
is the challenge to the validitv of properly 
authenticated order on the ground that it is not 
an order or instrument made or executed by the 
Governor; but that does not prevent a challenge 
to the validity of the said order on the ground 
that such an order was not based on the satis- 
faction of the appropriate authority who under 


the law, can legally act for the Provincial Gov- 
ernment. AIR 1945 P. C. 156, foil. The presume 
Uon that all official acts are to be taken ta 
nave been regularly performed is one that ‘‘may’' 
be drawn by a Court. In a matter so funda- 
mental and important as the liberty of a subiecL 
which can be deprived of only by strict compliance 
with the statutory requirements of S, 3 of the 
Preventive Detention Act, the High Court will 
not be prepared to uphold the validity of an 
order of detention by reliance on any such 
presumption. 

Even though the Secretary deals with such 
cases, they have to be submitted lo the Chief 
•Minister and Governor, and if there is no proof 
of the same, the orders are invalid. 

Having regard to Art. 166 (3) of the Consti- 
tution and R. 8 ol the main Rules of Business 
made by the Governor, in exercise of the powers 
coni erred by Art. 166 ot the Constitution, the 
satisfaction of the concerned Minister, i.e., the 
Chief Minister in the present case, must be taken 
to be the satisfaction of the Provincial Govern- 
ment. but there is no legal provision at all for 
the delegation ot that responsibility from the 
Chief .Minister lo the Home Secretary. ILR (1962) 
Cut 353: 18 Cut LT 307 : 1952 CrI LJ 1051 : AIR 

1952 Orissa 200 (201, 202) (Pis A, B, C, D) (Prs 3» 

4, 5, 6) (DB). 1 » 1 ; 1 

A*"!' 166 — Order authorising Senior Superin- 
tendent of Police lo make complaint under Sec- 
tion 153-A Penal Code — Such order signed by 
Deputy Secretary to Government — Assistant who 
was acquainted with Deputy Secretary’s signature 
could prove it — Sanction held not invalid 
merely because file was not sent to Governor. 
See Criminal P. C. (1898), S. 196. 1965 (2) CrI 
LJ 401 : AIR 1965 Pat 393. 

Arl. 166 (2) — Bihar Rules of Executive 

Business (1952), Rr. 8, 12, 13, 28 (6), Sch. H 
Item 30 — Nominations of members to State 
Legislative Council — Selection of names made 
by Chief Minister with approval of Council of 
Ministers — Subsequent publication of notifica- 
tion slating that Governor has nominated those 
members — Nominations are deemed to have 
been made by Governor and Court cannot en- 
quire into advice, if any, given by Council of 
ministers to Governor. See Ibid, Art. 171 (3) 
(c). AIR 1965 Pat 321 (DB). 

— — Arl. 166 (2) — Order by Governor — Authen- 
tication — Signature of Under Secretary — If 
sufficient — Under the rules for authentication 
under Art. 166, an order of detention made in 
the name of the Governor, if signed bv an Under- 
Secretarv, is properlv authenticated. 1962 CrI LJ 
1251: ILR 29 Pal 410: AIR 1960 Pat 332 (341> 
(Pt C) (Pr 38) (DB). 

Arl, 166 — Preventive Detention Act (1950), 

5. 3 — Satisfaction of detaining aulhorili’ — Onus 

— Evidence Act (1872). Ss 101 to 103 — See 
Public Safety — Preventive Detention Act (1950), 

S. 3. AIR 1951 Pepsu 126. 

Art, 166 (2) — Scope — Order of dismissal on 

face of it showing that it was of Governor — 
\’’alidity of the authenticated order could not 
be called in^o question on the ground that it 
w’as not an order made by Governor. AIR I960 
PunJ 640 (649) (Pt A) (Pr 6) (DB). 

Arl. 166 — Nolllicallon In name of Governor 

— SuiTIctency. 

Where the notification has been issued in 
name of the Governor of the Punjab and it has 
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authenticaled in accordance with law (Art. 
166 of the Constitution) it must be held that the 
Government has fixed the minimum rates in ac- 
cordance with law. and it is not open to the 
High Court to inquire as to what advice the 
particular Minister or the Chief Minister tender- 
ed to the Governor AIR 1058 Pun| 425 (429) (HtG) 
<Pr 14), 

-—Art. 166 (2) — Investigation into ‘mala fides' 
ot Mmisler-m-charge — Jurisdiction of Court 
See Ibid, Art. 163 (3). AIR 1957 Punj 100. 

-^Art. 166 (2) — Bar under — Scope of — Pro- 
visions relating to mode of exercise of executive 
power and delegation can be questioned in Court 
of law Sanctity bv Chief ^Iinisler held proper 

— Prevention of Corruption .Vet (1947), S. G — 
Government of Rajasthan Rules of Business. Rule 
31. AIR 1945 PC 156; AIR 1952 SC 181: AIR 1952 
SC 317; AIR 1962 Raj 250. Rel. on. ILR (1983) 
13 Raj 109: 1963 Raj L\V 8. 

Arts. 166, 309, 310 and 311 — Compulsory 
retirement— Rules vesting absolute authority in 
Government — Only Governor and Chief Minister 
competent to exercise power — Order not in con- 
lormity with Rules — Where Government is the 
appointing authority order of compulsory retire- 
ment on Government servant without submitting 
his case to the Governor is invalid and inclfeclive 

— Rajasthan Service Rules, 1951 framed under 

Art. 309— R. 244 (2) — Busine.ss Rules 1951 
(R. 31 (vii)l framed under Art. 166 — Rajasthan 
Civil Service (Classification. Control and .Appeal) 
Rules 1959, Rule 14 (v). 1961 Raj LW 182: ILR 

0961) 11 Raj 536. 

[Reversed in AIR 1963 SC 1332.] 

Art. 166 — Authentication by Secretary to 

Government — Effect. 

The authentication of certain rules bv a Secre- 
tary to the Government does not do away with 
the necessity of promulgating the rules in the 
name of the Government or in the name of the 
Rajpramukh, as the case may be. ILR (1956) Raj 
74 : 1956 Raj LW 497: AIR 1956 Raj 104 (106) 
(Pt D) (Pr 14) (DB). 

Art. 166 (2) — Order by Government — Au- 
thentication — (Jaipur District Boards Act (as 
amended by Act 8 of 1950), S. 4-A). 

Dissolution of District Board by order of 
Government — Order authenticated under signa- 
ture of Secretary', Self-Government Department 
and purporting to have been made by order of 
Raj Pramukh — .Authentication is proper and can- 
not be called in question on ground that it is not 
an order made bv the Raj Pramukh. 1954 Raj LW 
140: ILR (1953) 3 Raj 682: AIR 1954 Raj 166 
(167) (Pt A) (Pr 0) (DB). 

Art. 160 (2) — Order purported to be made 

by Rajpramukh — Extent of immunity from be- 
ing eliallenged in Courl. 

The provision in Art. 166 (2) makes the order 
purported to have been made bv Government of 
a Slate immune from challenge on one ground 
only viz., that the order was not made bv the 
Rajpramukh. It docs not oust the jurisdiction of 
the Court to examine the validity of the order on 
any other ground. Similarly, where an order is 
said to embody the prior decision of the Chief 
Secretary as approved by the Minister and is ac- 
cordingly claimed to be valid, the question whe- 
ther such approved decision has really been em- 
bodied in the order in question, can legitiinatcAv 
form the subject of a judicial enquin'. AIR 
1943 FC 75 (92) Relied on. 1955 Ken LT 901: 
air 1957 Trav-Co 209 (211) (Pt A) (Pr 9). 


Art. 166 — AuthentlcatloD of executive order. 

An executive order not expressed in terms of 
Cls. (1) and |2) of Art. 166 is not null and void 
for that reason. The defect is one curable by 
extraneous evidence to the efTect that the deci- 
sion was taken by competent authority. AIR 1952 
SC 181 and AIR 1952 SC 317, Foil. ILR (1953) 

Trav-Co 756 : AIR 1953 Trav-Co 140 (145) (Pt G) 
(Pr 20) (DB). ' i I ‘ 

5. Rules of Business of Government. 

® 100 — Allocation of business by Go- 

vernor — Principle — It Is not necessary to make 
allocation afler every new legislation has been 
passed by Parliament — Power to detain under 
R. 30, Defence of India Rules — Alloeallon made 
before promulgation of Ordinance — Validity. 

Allocation of Business under Art. 106 (3) of the 
Constitution is not made with reference to parti- 
cular laws which may be in force at the lime 
the allocation is made. It is made with refereiice 
to the three lists of the Seventh Schedule to the 
C.onstitution, tor the executive power of the Cen- 
tre and the Stale together extends to matters 
with respect to which Parliament and the Legis- 
lature of a Slate may make laws. Such alloca- 
tion may be made even in advance of legislation 
ma<le by Parliament to be available whe^iever 
Parliament makes legislation conferring power on 
a State Government with respect to matters in 
List 1 ol the Seventh Schedule. Consequently, it 
is not necessary that there should be an alloca- 
tion of power to detain under the Defence of 
India Ordinance, Act and Rules after they were 
passed. It will be enough if the allocation of the 
subject to which the Defence of India Ordinance 
Act and rules refer has been made with reference 
to the three Lists in the Seventh Schedule and if 
such allocation already exists, it may be taken 
advantage of, if and when laws are passed. Sml. 
Godavari Shamrao Parulekar v. Slate of Maha- 
rashtra, 1965 MPLJ 134: 1965 Mah LJ 78: 

(1965) I SCA 390 : 1965 SCD 477: (1965) 2 SCJ 
523 : 1965 Mad WN 244 : 1964 (2) Crl LJ 222 : 
66 Bom LR 453: AIR 1964 SC 1128 (1133, 1134) 
(Pt D) (Pr 8). 

® Art. 166 — Ra jasthan Rules of Business un- 
der R. 31 (ii) (a) — Applicability — Compul- 
sory* retirement of Government Sen’anl under 
R. 244 (2) of Service Rules — Not one bv way 
of penalty — R. 31 (vii) (a) not applicable — 
Order not invalid even if mailer is not submitted 
to Governor: ILR (1961) 11 Raj 536. Reversed. 
State of Rajasthan v. Sripal Jain, (1963) 1 SCWR 
772: (1964) 1 SCJ 208: (1964) 1 SCR 742; (1963) 

1 Lab LJ 285: 1963 (2) Crl LJ 347: AIR 1963 SC 
1323 (1325, 1326) (Pt A) (Pr 5). 

® Art, 166 — Rajasthan Rules of Business un- 
der R. 21 — Defect in form of Government order 
— Effect — Order of compulsory retirement of 
police Officer under R. 244 (2) — Order though 
passed bv Government conveved bv I). I. G. — 
Order held not invalid. Slate of Rajasthan v 
Sripal Jain, (1963) 1 SC WR 772: (1964) 1 SCJ 
208: (1964) 1 SCR 742 : (1963) 1 Lab LJ 285: 
1963 (2) Crl LJ 347 : AIR 1963 SC 1323 (1326) 
(PI B) (Pr 6). ' 

® Art, 166 (3) Punjab Rules of Business 
Rules 28 (1) and 4 — Powers of Chief Minister— 
His right to call for record and pass orders. 

The qucslion whether though grave charges* had 
been proved against an official he should be re- 
moved from service forthwith or merely reduced 
in rank raises a question of policy. The Chief 
Minister is, therefore, entitled under R. 28 (1) (ii) 
of the Punjab Rules of Business to call up the 
file of his own accord and pass orders thereon 
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There is also Cl. (.\ix) which confers a wide dis- 
cretion upon the Chief Minister to call for any 
fiU and deal with it himself. Thus the order 
passed by the Chief Minister, even though it is 
on a matter pertaining to the portfolio of another 
Minister, will be deemed to be an order of the 
Council of Ministers. So deemed its contents 
would be the Chief Minister's advice to the Govern- 
or. for which the Council of Ministers would be 
collectively responsible. The action taken thereon 
in pursuance of K. 8 of the Rules of Business 
made bv the Governor under Art. 166 (3) of 
the Constitution would then be the action of the 
Government. Bachhittar Singh v. State of Punjab, 
(1962) Supp 3 SCR 713: AIR 1963 SC 395 (399) 
(Pt B) (Pr 13). 

• — — Art. 166 (1) — Detention order purportin:.' 
to be made bv Governor and signed by Home 
Secretary — Communication of grounds maybe 
made through recognised channels prescribed by 
the administrative rules of business — See Pub- 
lico Safety — Preventive Detention Act (1950), 
S. 3. 1953 Crl LJ 146 : AIR 1962 SC 350. 

Arts, 166 (2) and 238 — Rules framed under 

Art. 166 (2) bv Raipramukh of Rajasthan, R. 1 — 
Chief Secretary is Sccretar\' within Rule. 1953 AM 
LJ 63: AIR 1954 Ajmer 6 (5) (Pi B) (Pr 2). 

Art. 166 (3) — Provisions of Motor Vehicles 

Act are not opposed to principles of natural 
justice — Bombay Rules under Art. 166 (3), 

R. 10 — Position of minister in charge of parti- 

cular department. See Motor Vehicles Act (1939), 
Ch. 4 A. AIR 1961 Bom 80 (DB). 

Arl. 166 (3) — West Bengal Rules ol Busi- 
ness, Rr. 19 and 20 — Standing orders by Minis- 
ter-in-cliarge in the department of Land and Land 
Revenue — Validity — (West Bengal Land De- 
velopment and Planning Act 1948, (21 of 1949), 

S. 6). 

Under the West Bengal Land Development and 
Plannning Act, 1948, the Government has power 
to sanction a development scheme and to issue a 
declaration under S. 6 of the Act, after being 
satisfied of certain matters. The duty to be 
satisfied is certainly a statutory' duly. The Minis- 
ter deals persmialiy with the most important 
matters, but matters of ordinary import arc dealt 
with by other olTicials. There can be no doubt 
that the Secretary or the Assistant Secretary is an 
important olTicial. The Standing Orders whereby 
the Minister has determined as to which mailers 
are to be put before him personally and which 
are to be dealt with by his subordinates, are 
valid, and the Assistant Secretary could be satis- 
fied on behalf of the Government and also sanc- 
tion Ihe plan on behalf of Govcrnnicnt AIR 1952 
Orissa 200, not foil. 62 Cal WN 640: AIR 1960 
CnI 113 (116, 117, 118) (Pt A) (Prs 8, 11, 12). 


Ca^685: AIR 1969 Cal 662 (566) (Pt B) (Pr 12> 


-Art 166 (3) — Motor Vehicles Act (1939) (as- 

applicable to Madhya Pradesh). S. 68-D (2) (2-a) 
and (3) — Power under sub-section (3) can be 
delegated to officers subordinate to Governor — 
Delegation can be by Rules of Business made 
Art. 166 (3). See Ibid, Art. 154 (2) (bL 
AIR 1965 Madh Pra 196 (DB). 


Arts. 166, 154 (1) — Order of the Govern- 
ment W hat is — Rules of Business of Govern- 
ment — Noting of decision by a Minister on Ihe 
hie is not decision or order of Government — 
Motor Vehicles Act (1939), S. 64-A — Petition 
under Decision by Minister prior to repeal of 
S. 64-A by Madras Act (39 of 1954) — Order by 
Secretary embodying decision after repeal took 
effect — Validity — (Madras Government Busi- 
ness Rules and Secretariat Instructions, R. 12)— 
(General Clauses Act (1897). S. 3 (60) (b).) 

Under the Madras Government Business Rules- 
and Secretariat Instructions framed under Art. 
166 (2) and (3) of the Constitution, the Gover- 
nor is the head and symbol of the executive ad- 
ministration, and it is an order issued by or un- 
der his authoritv that constitutes an order of the 
Government, lie discharged these functions with 
the aid and advice of his Ministers who are 
collectively responsible for the advice they ten- 
^ (R. 7).^ The ‘advice’ that is tendered and 
the decision' that is taken by the Minister will 
not amount to an order of the Government un- 
less it is embodied in a lormal order issued on 
llie authority ol the Governor. The Secretaries of 
the departments are to carry out the orders of 
the Ministers, and in Uial sense there is a delega- 
tion of the I unctions of the Governor and by the 
issue of the order by the Secretary it becomes an 
order of the Slate Government. This is in line 
with Art. 154 (1). which vests the executive 
power in tlie Governor, and also in the line 
with llie definition of Stale Government in the 
General Clauses Act in S. 3 (60) (b). Under 

R. 12 of the Business Buies read in conjunction 
with Art. 166 (2), the signatures of the Secretary 
or that of any of the other officers designated 
under the rules serve a double purpose : (1) of 
substance afid (2) proof. The voting by a Minis- 
ter on the file is not a decision of the Govern- 
ment or an order of the Government. Under the 
Constitution, fio Minister can issue an order which 
could be treated as an order of Government. 
What he could issue is only a direction to the 
Secretary, and it would of course he carried out 
under tlie Business Rules, subiect to the '^excep- 
tions laid down tliere; but it is only when the 
.Secretary or those under him carry out this duty 
that an order of Government results. 


Art. 166 (3) — Rules of business framed by 

West Bengal Government, Rr. 19 and 20 — Stand- 
ing order under paras. 2 and 5 — Inlcrpreln- 
lion. See West Bengal Land Development and 
Planning Act (21 of 1948), S, 4. AIR 1969 Cal 
652 (DB). 

Art. 166 (3) — Rules of business of Govern- 
ment — Minister if can delegates his dnty of ac- 
cording sanction. 

Per Das Gupta, C. J. : The duty of according 
.sanction can be delegated by the Minister to 
whom the relevant business of the Government 
of the Slate has been allocated by the Governor 
by the Rules of Business provided such delega- 
tion is in purusance of authority given by the 
Rules of Business. AIR 1945 PC 156, Rel. on: 
AIR 1952 Orissa 200 Diss. from. ILR (1960) 1 


Hence, where on revision petitions filed under 
S. t)4-A of Motor Vehicles Act, the Minister con- 
cerned had noted his ‘decisioti’ on the file before 
the repeal of S. 64-A bv the Madras .Amending 
Act (39 of 1954) took effect but the order issu- 
ed bv the Secretar>' embodying the decision was 
passed after the repeal took effect, the order of 
the Stale Government must be taken to have 
been passed after the repeal took effect. The pro- 
ceedings in respect of the revision petitions must 
be held to have been pending before the Govern- 
ment on Ihe dale the repeal took effect ano 
these stood aulomaticallv transferred to the new 
Tribunal under S. 5 of Act (39 of 1954). an« 
the Government had no jurisdiction to pass any 
order in relation to them at the time 
impugned orders were issued 69 Mad LW 
(1966) 2 Mad LJ 430 : ILR (1967) Mod 115: Am 
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1967 Mad 48 (57, 58, 59, 60) (Pt B) (Prs 42, 43, 
49. 61. 62. 63) (DB). 

- — Arl. 166 — Business Rules of Mysore Stale, 
nr, 12. 13, 14, 18 — Order passed by Minisler of 
Slate — Not formally expressed as laid down lu 
Art, 166 or R, 13 — Review' — Power of. 

It cannot be contended that an order passed by 
a Minisler of Ihe State is not an order of the 
Goveniment because it was not pul in the form 
in which it is required to be done under Art. Hid 
of the Constitution or under R. 13 of the Bu.si- 
ness Rules, or. because it was liable to be re- 
opened at the instance of the Governor under 
R. 18. The order is still an order of the Gov- 
ernment. How the order has to be expressed and 
whether or not it is liable to be reopened by 
Ihe Governor are dilTerent matters. They do 
not affect the question whether or not an order 
has been made bv Government. Mere non-compli- 
ance with Art. 1G6 does not vitiate the order it- 
self and does not render the action in question 
a nullity. AIR 1932 SC 181, Rel. on. 

Further, the Government liaviog once passed an 
order, w’hich is still a valid order, cannot review 
it on a subsequent application. AIR 1953 Mvs 
156 (FB), Foil. liH Mvs LJ 4:«: ILK (1959) Mvs 
356: AIR 1060 Mvs 243 (244, 245) (Prs 7, 8) 
(DB). 

• — Arl. 160 (3) — Breach of Finance Rules — 
Not unconstitutional — Advisability of followinj? 
the procedure, pointed out. See Finance Rules, 

R. 534. AIR 1955 Nati 11 (SB). 

.Art. 166 (3) — Rules of business of Orissa 

Government — Rule 2 (2) of subsidiary Rules. 
See Public Safety — Preventive Detention Act 
(1950), S. 2. 1953 Crl LJ 49: AIR 1953 Orl 33 

(OB). 

.\rt. 166 (3) — Rules of Business of OrLssa 

Governmenl, Uulc 14 — Subsidiary Buies of 

Business B. 2 — Order of detention passed by 
Home Secretary — \'ait{lity — Presiimpllon as to 
Implied uiilliority — (Kvldeucc .\el (1872), S. 114, 
Illustration (e) ) — (Public Safety — Preventive 
Detention Act (1950), S. 3). 

The presumption tlial all official acts to be 
taken to have been rcKularlv performed is one 
that “rnav” I)C drawn by a ('ourl. In a matter 
so fundamental and important as the liberty of 
a suhjecl, which can he deprived of only hv strict 
compliance willi the stalulory rcquiremcnls of 

S. 3 of the Preventive Detention .Act, llie Hijrh 
Court will not he prepared to uphold the validity 
of an order of detention hv reliance on any such 
presumption. 

I bus H. 2 of the Subsidiary' Rules of Business 
cannot validate an order ol detention passed hv 
liic Home Secretary, as Ihe authoritv of the 
Minister in charge wlio could have passed the 
order to the Home Secretary to deal whh the 
case cannot he presumed. 18 Cut LT 307: ILR 
(1951) Cut 624 ; 1952 Crl LJ 1051; AIR 1952 
Orissa 200 (204) (PI B) (Pr. 4) (DB). 

Arl. 166 (3) — Rules of Business of Orissa 

Governmenl, H. 14 — Subsidiary Buies of Business 
Hr. 2 and 8 (b) (III) — Secretary dealing wllli 
eases of detention — No submission to Clilef 
Minister or Government — Validity of orders 
passed — (Public Safely — Preventive Detention 

Act (1050), S. 3.) 


submitted to the Chief Minister and Governor, and 
if there is no proof of the same, the orders are 
mvalid. 18 Cut LT 307 : ILR (1951) Cul 624 : 1952 

(P* ^ (M)' Grissa 200 (202) (Pi C) 

~ (3) — Bihar Rules of Executive 

Business (1952). Rr. 8. 12. 13. 28 (6). Sch. II 
Item 30 — iNominalions of members of Stale 
Legislative Council — Selection by Chief Minister 
with approval of Council of Ministers — Publica- 
tion of — Notification in the name of Governor 
— Nomination deemed to have been made by 

32TYdB) 


■ — ''I -tuic-a UI i:.xvi'Ullve DU.SineS!S 

framed by Ka.Ipramukh, R. 16 — Order within 
executive functions — Competent authoritv to 
make order. 

An order within Ihe executive functions of the 
Ntatc Government, when it is expressed in the 
name of the Raipramukh and is properly authen- 
ticated. cannot be allacked on the ground that it 
IS not made by the person who purports to have 
made it. In such a case it is immaterial if in fact 

jir ■'1 Minister. ILR (1955) Patiala 

416: AIR 19i>o Pepsii 97 (100) (Pi C) (Pr 10). 


Arts. 166 (2) and (3) and 238 


Rules of 

Business framed by Hajpraniukh R. 34 .Minis- 

ter not bound to submit ease to Rajprainiikh — 

order. 

not and need not go to the Raj- 
eyery .Minister is competent to 
department and give appropriate 
m (hose cases which accord- 
Rules of Business must he 
Ihe Rajppmukh. It is the 
all democratic Constitutions of 

(hat even in 


Finality of his 

All cases do 
pramukii and 
administer his 
orders except 
ding to the 

submitted to 
essence of _ __ 

the kind we ha\e in this coimtiy uiai even 

matters which must be suhmitteri to llie Head ol 
he Sta e lor his approval the latter is hound to 
o l ow the advice given to him by his Ministers 
hut in a case in which the .Minister was not hound 
even to submit the case to the Raipramukh the 
orders made by Iiim are final and must he en- 
forced. Ihe lad that the order was not com- 
munica ed to the person alfeded by a competent 
aulliorilv m the form provided hv the Constitu- 
tion IS immaterial and cannot affect the le^alitv 
of the order which was otherwise fin d ” II H 

(IM B)^(P*r** 5 ) Fepsu 129 (130, 131) 

- Art. 160 — Power to pass order under Preven- 
tive Detenton Ad - Delegation hv Raipramukh 
under Rules^of Business made by liim. See Public 
Safety — Preventive Ddcsition Ad (4 of 1)501 
S. 3 (I). 1952 Cri LJ 1215: AIR 1951 Pepsu 147 


Art. 166 


\f /T“, Patiala Regulation and 

Manageinent Order (1954), Cl. 4 (iii). Rules under 

Rank ol Patiala (Staff) Rules (1954) — Validi- 

required to he submitted to Chid 
Minister as required under R. 30 of Government 
of 1 epsu Rules ol Business made under Art. l(i(> 
See Ibid, Art. 309. AIR 1903 PunJ 345 (DB). 


Art. 166 (3) — Motor Vehicles Ad (1939) 

I ubhcalion of Rules of Business framed 

(3) of Constiluiiorv 


S. 133 — 

by Governor under Art 

c I / 1’ ^'Onsilllliinn 


ARTICLE 167. 


If orders of preventive detenlion fall under 
CL (iii) of sub R. (b) of R. 8 of the Subsidiars 
Rules, it would follow that even though the 
Secretary deals w'ith such cases, they have to be 


* - — Advice of Minister 

municalion—Justiciabilitv under An ina 

Ibid. Art. 163 (3). 1953 Crl U iko 

Trav-Co. 130 (FB). ^ 


- Coin- 

(3). See 

air 1963 
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ARTICLE 168. 


*68 — Slate Government — DifTerenl 
capacities ot Governor — Governor exercising ex- 


ecutive powers is Stale 
excrrisinj» other powers 
powers of Chancellor of 
Government. See Ibid, 

1962 All 128 (DB). 


Government, 
— Governor 
University is 
Art. 191 (1) 


not while 
exercising 
not Stale 
(a). AIR 


Arts. 168, 194, 200, 208, 212 and 371 — Andhra 
Pradesh Regional CommiUec Order (1958) and bye- 
laws made thereunder — Andhra Pradesh Legisla- 
tive Assembly Rules — ^Regional’ bill referred to 
Regional Committee — Bill passed by Legislature 
after considering Regional Committee’s report — 
Absence of notice to some members of the 
Regional Committee about Its meeting — Effect 
— Proceedings of Committee, if null and void — 
Injunction to restrain Council of 5Iinisters from 
presenting the Bill to the Governor for assent 
Power of High Court. 

The Andhra Pradesh Slate Legislative Assembly 
passed two ‘Regional Bills’ after considering the 
report ot the Regional Committee constituted under 
Art. 371 (1) of the Constitution. At this stage, 
petitioners, who jfre some of the members of the 
Regional Committee questioned the validity of the 
report, before the High Court, on the ground that 
no notice of the meeting of the Committee w'as 
given to them as required by rules. They sought 
directions from the Court to declare the proceed- 
ings of the Committee null and void and to 
compel the Chairman of the Committee to con- 
vene a fresh meeting after proper notice to all 
Ihe members. They also sought another direction 
restraining the Council of Ministers represented by 
the Chief Minister, from presenting those Bills to 
the Governor for assent, pending disposal of the 
'Nrit Petition. 


Held, R. 35 of the Assembly Rules expects every 
member of the Assembly to turn up to participate 
in the deliberations of the Assembly and there- 
fore, contents itself with placing the notice “on 
meeting days” in the Notice Office, or in the 
alternative with distrubuting the notices to the 
members in the Assembly itself. It is not the case 
of the second petitioner that he informed the 
Speaker or the Assembly Secretariat that he would 
not attend the session and communications meant 
lor him should be sent to his residence in the 
inufTasil. On the facts, it cannot be said that the 
petitioners have been wholly ignorant of the meet- 
ing. Decisions of Courts rendered in respect of 
inferior and subservient bodies cannot be applied 
to the Legislature or its committees. Art. 212 
(1) of the Constitution enioins that the validity 
of any proceedings in the Legislature of a State 
shall not be called in question on the ground of 
any alleged irregularity of procedure. The matter 
of giving notice in pursuance of bye-law No. 4 
made by Ihe Regional Committee, is essentially 
a matter of procedure. A committee of Ihe Legis- 
lature is only an agency or instrument through 
which the Legislature functions. The proceedings 
ot a committee are therefore, in substance and 
eirecl the proceedings of the Legislature itself. 
Art. 212 therefore, applies equally to both the 
proceedings. Even if the Regional Committee’s 
report to Legislative Assembly was nad for non- 
compliance with correct procedure or non-obser- 
vance of a bve-law, the Legislative Asscmblv could 
still in its wisdom accept that report and make 
it the basis of its legislation. In such a case, it 
will be futile for a Court of law to declare the 
report of the Regional Comniillee to be bad, for, 
that would be an inefTcctive declaration, a mere 
brutum fulmen, and a Court of law will surely 


not make an order which it knows will be ineffec- 
tive. 

The members of the Regional Committee are 
rnembers of the Legislative Assembly and they 
share the rights and privileges of the members of 
that House and are amenable to its discipline and 
jurisdiction. The primary legislative activities of 
the members of the Committee are performed in 
the Legislative Assembly as members thereof. The 
Committee is only an agency through which the 
Assembly functions. It is therefore, not tenable 
to say that the Regional Committee itself is a 
separate House of the State Legislature, Even if 
the Regional Committee is to be regarded as a 
House of the Legislature itself, the absence of 
intimation to the members of that Committee will 
be only an irregularity of procedure on which an 
attack against the validity of its proceedings can- 
not be grounded in view of Art. 212 (1) of the 
Constitution. 

The attempt of the petitioners is to persuade 
the Court to interfere with the proceedings of 
the Legislature in the formative stages of an enact- 
ment. The Court cannot and should not accede 
to this request. The sovereignly of the Legislature 
vouchsafed by Arts. 194, 208 and 212, not to speak 
of the general scheme and structure of our Con- 
stitution, is a potent factor and a decisive answer 
against the petitioners in this regard. 

Under Art. 168 of the Constitution, the Gov- 
ernor is an essential part of the State Legislature. 
Art, 200 enjoins that a Bill passed by both Houses 
of Legislature of the Stale shall be presented to 
the Governor. This is undoubtedly an essential 
legislative process and a Court of law will not 
interfere with it. Moreover, it does not appear 
that the responsibility of presenting the bills to 
Ihe Governor under Art. 200 is cast by the Con- 
stitution on the Council of Ministers. It is for 
the Houses of the Legislature represented by ils 
Presiding Officers to submit a Bill to the Gov- 
ernor. It is a matter of internal arrangement 
whether the responsibility for submission of a Bill 
to the Governor should be placed on the Speaker 
or his Secretariat. Therefore, the relief sought by 
the petitioners against the Council of Ministers is 
neither appropriate nor effective. (1965) 1 Andh 
\VR 304: AIR 1665 Andh Pra 306 (310, 313, 314, 
315) (Prs 10, 11, 16, 19, 21, 22). 

• Art. 168 — Legislature — If includes Gov- 
ernor. See Ibid, Art. 389. ILR (1956) 8 Assam 
379 (FB). 

Arls. 168 and 173 — Amendment of Constitu- 
tion — Ratification by Stale Legislatures — Assent 
of Governor not required — Legislature does not 
include Governor — Constitution — (Fifteenth 
•Amendment) Ac! (1963) — Amendment valid. See 
Ibid, Art. 368. AIR 1964 Cal 600. 

Art. 168 (1) (a) — Scope — Validity. 

It was by amendment by Constitution (7th 
.Amendment) .Act. 1956. that the words ‘.Madhya 
Pradesh' were introduced in sub-cl. (a) of Cl. (U 
of Art. 168. The language of sub-cl. (2) of S. S 
of the .Act makes it clear that the words '.Madliva 
Pradesh' became a part of sub-cl. (a) of Cl. (D 
of Art. 168 only after a nolificalion has been made 
bv the President. Cls. (3) and (4) of S. 33 Slates 
Reorganisation Act provide that certain prelimin- 
ary actions can be taken bv the President after 
Ihe appointed day for constituting the Legislative 
Council. 'Appointed day’ for the purpose of the 
Stales Reorganisation Act means 1st November, 
1956. The day for establishing a Legislative 
Council is to be appointed by the President and 
the appointment of such day has nothing to do 
with the definition of ‘appointed day' in S. 2 of 
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Ihp Act. Ni» (lay has yd l)e(‘n appointed h\ the 
President. The* appointment o| a dav for the 
purpose of S. d.i |l) ol tlie States Heor^anisalion 
Act trtul the dav to be appointed bv pulilie noti- 
fication under S. S {2) of the Constitution (Seventh 
Amendment) Ad. ttt.MC are two diileren! adi(»n.N 
to be taken i)v the President. Unless a public 
notitication is made appointin'* a dav for the 
purpose ol S. 8 ol Hie SevenHi Amendment. 
Art. ir>8 does not stand amended and tlie Ueyis- 
lature ol Madhya I'radesh continues to consi>l of 
only one House. Conse(|iunllv Hie lad that lb* 
M. P. .Municipalities (Amendment I Ad (M oi 
l9r>S| was passed bv only i»ne lIou^'C ol lejiis- 
lalure does not make Hie Ael ullra vires. 1959 
:MPLJ 710: ILH (1059) .Madh Pra 545: 1050 Jab 
L.I 455; 1050 MPC 458: A!H 1050 Macih Pra 555 
(555, 356) (Pi n) (Prs 11, 12) (UP). 

Art. I6S (1) — Passhin of Hill. iiil<4 law — 

•Vsscnl of (jovernnr. See 'renam v Laws — Madhva 
l^radesli Abolition ol Proprielarv Hichts (^Ntale^. 
Mahals. Alienated Lands) Hill. AlH 1955 .\L(' 
(Natl.) VMl, 


Hon or to enable Hie parly in otrice to inerea.se 
Hs numcrieat sirenstb in the le{;islalure — (Clause 
l-H was intended to make membership available 
in public inleiest to persons having special know- 
ledge or practical experieme in the spheres meii- 
tioued M> that Hiey may not contest tdedion. 1961 

10 in ^’***^* ^*'*"** 


Art. I/! — Andhra Pradesh and Madras 

(AKoralUin ol Hoiindaiies Act (lO.iO), Ss. ll,i:)&: 
1/ Ib'ovisions do not touch matters dealt with 

^'****''Hlution 

— rhere is no repiignanev tielweeii these set lions 
and any ol Hicm? articles ol Hie Constitutiiai — 
I hi v are valid. See -- .Midhra Pradesh and 
Madiiu (.Vlleralion of Jbnindaries) .\d (1950) Sec- 
ti(Mi 11. AlH nmi Andh Pra 50. 

Nominaliori ol nuinhers bv Gov- 
ernor ol Slate Legislative Council — Governor is 
to a« l on adxice ol Council of Minislers and not 
in his own (li^(|•dion. 56 Cal \\\ 651: .\IK 1052 
( at 700 (801) (|»l A) (Pi 0). 


Art. 168 — t .aw ena( led hv pian isioiial l-cgis- 

lalure — Duralion and validitv. See Ibid. .Vrl. 
582. AlH 1055 Pal 586 (l)B). 

AHTICLi: 160. 


• Arl. 160 — riirce (lasses oi anunidinents 

contemplated by (lonstiliilioii -- PKHediiral dilT- 
erence lielween — Agcm v wliicti can ( Mei I aiiieiid- 
menl ol Conslilnlion. See Ibid, .Ml. 568. .AIH 
1951 St 458. 

ARTlCLi: 170. 


Arl. 170 — .\ndhra l^radcsh and .Madras 

(Alteration of Houndaries) .\ct (1959). Ss. It, 15 
and 17 — Provisions do not touch inaHcrs dealt 
with by Arts. 80, 81. 17o and I7I ol Coiislitnlion 
— t here is no repugnani v between Hle^(■ sec lions 
and am* ol Hu se arli( Ics of (5)nsliliiti(»n — I'liev 
arc valid. See Andtira Fbadesh ;nid ^(adra.^ 
(Alteration ol Houndaries) .\cl (1959). S. II. AIH 
1061 Andh Pra 50. 

.Arl. 170 — He-orgaiii/ation of States — Pio- 

\ision tor indirect election — Pnnision is nol 
\oid, as being iiu oiisish iil with Art. 170. Se e 
Stales Re organization .Act (57 ot 195()). S. 28 (4). 

AIH 1057 Bom 165 (DB). 


ABTICLE 



Arl. 171 — Quo warranto — .Nomination of 

jK rson to Legislative (!ouiicil •— Petitioner md 
.showing that Hu* person was dis(|ualiti( <t or that 
Hic Governor had no power to noniiiiali liini tint 
•merelv showing Hiat lunnination was made for 
))olilicaI reasons — Held that was not sull'icienl 
lo issue a writ <0 (|uo warranto. Si e ihid, .\rl 
226. AIH 1062 AH 5f»l. 


Lm ii pracli< al experiem e in 
spliercs enumerated in danse inak(*> a nerson 


Art. 171 (5) 


I \ ry uiJt-iiiiNi 

eligible fOr nomination to the council e\en Hiougli 
lie has no special knowledge in Hicm — Person 
who has taken active part in poiiliis and Hie 
governance (»f the Stale lor several \cars 
!’resunii)tion is that he has pracliial experience in 
matters ol social serxice and he is therefore, 
(fualitii'd to be nominated as a lueiiiiK-r ol the 
C(»un(il. 1961 All LJ 027: AIH 1062 All 501 (505) 
(Pi C) (Pr 17). 

——.Arl. 17! — ( laiises (5) (e) and (5) inakc an 
inroad info Hio pi im iple of election whii h is Ihc 
loundalion ol Hie svslcnn ot Parlianumlarv f»n\ ■ 
< rnmenl eslahlishcd bv (a>nslllnli(»n — (danse fa) 
NVas nol ('nai led to enable a minister who has lieeii 
defeated in election to enter legislature I>V noiiiina- 

[Vol.4.1 Fn.D. 35. 


Arts. 171 (.1) (e) and 561 — Noininalioii of 
meinheis of Legislative Comiell by Governor — 
Lji(|(iir> into xalidtty — Poxxer (»f Court. 

N(>niiii.ition of inembcrs of the Legislative 
(.ouiuii of Hu' Stair made b\' Ihc Gox'eriujr under 
(d. 5> (e) ol .\rl. 171 read xxitli (d. (5) Hicreof of 
the Condilntion, ;,n ad d(.ne bv him in his 
otlai.d caf)atil\. I Ik* (j(JX'crnor not being answer- 
able to Court l.y reason (,| Arl. .561 oi the Coii- 
sliluhoM it follows that Hie validity or invalidity 
ol Hie honiinatioiis eannol be enciiiired into b\' 
Ihc Courl. rile Goxernor nol being liable lo iuslifv 
Hie nominations is not bound to disclose any facts 
relating to sudi nominations. The words "jmrporl- 
ing to be done" in Arl. 561 are of verv wide ap- 
pliealion and exen Hmngli Hie act done is outside 
or in eonlraveiition of the Constitution, it comes 
within the protection ol (Imt article, if the act is 
professed to be done in pursuance of the Con- 
stitution. .\rcordinglv an application for a writ 
hi Hie nature of mandamus direeting the 
(lOveinor to recall the nominations is wholly 
incomnelt III. if it ( annot be said that the Gov- 
ernor a( ted mala fide in exi'peising his power 
under .\il. 171 ol Hie Constilulioii. 




I I III 


iiMi Lujuainin^ iiie nonii- 
nations stands, it will he a eoin[>lete answer b* 
a wFit ol (|iio warranto against (he nominated 
imnibers. 56 Cal AV.N 651: AIK 1052 Cut 709 
(802. 805) (PI C) (Pps. 10, 14. 15). 

Art. 171 (5) (e) and (5) — Iherc' is nothin'* in 
Ihr arlic le to indi( ate that the Governor has" no 
power ol iu>minali(m until the eleelions are over 

— N’oniinalicms need nol he postponed until after 
elections arc oxi r. 56 Cal AVN 651: AIH 105'> C’«l 
709 (802) (PI L) (Pr 15). 

“ (•*) (*‘) “ power of High Court 

Qiieslions o( jai l — Wiuther nuMiihers nominated 
lo Stale lagisfalixc Council under .\rl. I7I ( 5 ) 
posst‘ss Kfjiiired (|iiaiilicalions is (lucstion of fact 

— High Coiirl eamiol decide il under Art 
See Ibid. .\rl. L'Jti. AIH 1065 Pal 521 (DB). 

— T, f-j). ifi« (2) i„,d (3) 

- Hiliar Mules o| Lxei iitive Hiisiness (1952) Rules 
S. 12. 15. 28 (6). Schedule II. Hem 50 — Noiniivi 
lions of members to Male Legislative Council on 

i I " ,.l names ma.le 

l.y Uiiel Miiusler willi approval ol Coimeil of 

.\ in.slrrs — Snl.se.nienl pul.lieali.,,, ol notiru alioi. 

slalim- lhal (.overnor has nominated those mem 

hers -- Nominations are deemed to l.ave been 

made ov Governor and Court eannni en<,nire into 

adsi.e d anv, f-ivcn l.v eoimcil ol ministers to 
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Governor. AIR 1965 Pal 321 (324) (Pi A) (Pr 4) 
|DB). 

•— — Arl. 171 (5) — Cntegorics menlioned are not 
exhaustive — Each ot subjects is not required to 
be represented in everv case. AIR 1965 Pat 321 
1326, 327) (Pi B) (Pr 6) (DB). 

• Arl. 171 — Ri"!)ls of lesislator. See n)id, 

Alt. 11)4. AIR 1953 Mad 04 (DB). 

ARTICLE 172. 

• Arts. 172 (2), 174 (2) (b), 83 — Bicameral 

Stale Legislature — Legislative Council is not sub- 
ject to dissolution — English Law disllngulshed. 

Under the Coijs’itulion, where the Stale Legis- 
lature is bicameral the Legislative Council is not 
subject to dissoluli >r.' and this is a feature which 
distinguishes the Suite Legislatures Irom the 
English Houses ol Parliament. 1 he same is the 
position under Arl. 83 in regard to the House of 
Ihe People and the Council of Stale. Purushot- 
taman Nainbudiri v. Stale of Kerala, 40 Mys LJ 
X93: (1962) 1 SCJ 477: (1962) 1 Mad LJ (SC) 180: 
11962) 1 Andh MR (SC) 180: (1962) 1 SCA 681: 
11962 Kcr LT (SC) 1: (1962) 1 Kcr LR 1: 1962 Ker 
LJ 86: AIR 1962 SC 694 (700) (Pi C) (Pr 10). 

• .Arts. 172, 174 — Prorogation and dissolu- 

tion of Legislative A.,scmbly — DitTercnco. 

The prorogation of tnc .Assemblv does not mean 
Its dissolution. I'ho tlouse n mains Ihe same; onh 
Us sessions are inteiTuplc<l bv prorogation of the 
House according to tii“ exigencies of public 
demands on the time and attention of the mem- 
bers of the Asseniblv and the volume ol business 
of the Assembly ilself. M. S. M. Shnrma v. Dr. 
Shree Krishna Sinha, (1961) 1 Kcr LR 8: 1961 
SCD 79: (1961) 2 SCA 582: (1961 1 1 SCR 96: (1961) 

2 SCJ 73: AIR 1960 SC 1186 (1191) (Pi C) (Pr 12). 

Arts. 172 and 174 — Dissolution of Stale 

Legislature before Us being snmnioncd to bold 
meeting — Assembly becomes capable of being 
dissolved once It Is constituted — Representation 
of the People Act (1951), S. 73. 

Neither Art. 172 nor Art. 174 prescribes that a 
dissolution of a Slate Legislature can vwdv he after 
commencement of its term or alter the date fixed 
for its first meeting. Section 73 of the Representa- 
tion of the People Act, 1931, provides that upon 
the issue of a notification bv the Election Com- 
mission in the Official Gazelle of the names of 
the members elected for the various constituencies 
the Legislative Assembly ‘shall be deemed to be 
duly constituted', though it begins to function only 
after it has been summoned to meet under Arl. 
174 of the Constitution. Once the Assembly is 
constituted it becomes capable of dissolution. A 
Legislature can be summoned to meet only if it is 
in esse at the time. A dissolved Legislature is 
incapable of being summoned to meel under Art. 
174 of the Constitution. 1965 Ker LT 460: 1965 
Ker LJ 502: AIR 1965 Ker 229 (230, 231) (Pt A) 

(Pr 6). 

ARTICLE 173. 

• Art. 173 — Election challenged on ground 

that the elected candidate was below 25 years of 
age on dale of filing nomination paper and thus 
disqualified under Art. 173 — Burden to prove that 
the age was below 25 years on relevant dale is 
on election petitioner — Burden held not dis- 
charged — AIR 1964 Pat 2 Reversed on evidence. 
Brii Mohan Singh v. Priya Brat Narain Sinha, 
(1965) 1 SCA 378 : 1964 BLJR 538 : (1964) 1 SC\VR 
688: (1964) 2 SCJ 644: (1964) 2 Mad LJ (SC) 
140 : (1964) 2 Andh \VR (SC) 140: (1904) 2 Andh 
LT 410: AIR 1965 SC 282 (287) (Pi C) (Pr 21). 

^Art. 173 (b) — Disqualification on ground of 

underage. 


INDIA (1950). Art. 171 

A person whose age was below’ 25 years on tb» 
date of filing nomination papers and on the date 
of election, is a disqualified candidate under AiL 
173 (bi and his election cannot stand. (1958-691 
14 ELR 99: 62 Cal WN 336: AIR 1958 Cal 639 
(535) (Pt B) (Pr 15) (DB). 

Art. 173 (b) — Elections — Representation of 

People -V t (1931), S. 101 (a) — Votes cast id 
lavour o) candidate who W'as disqualified on 
ground of non-age under Art. 173 fb) — Sucb 
candifiaie elected — Votes cast in his favour if 
can be ti,,alcd as thrown a\vay votes and the nexi 
randidale if can be declared elected — Doctrine 

01 ‘‘thrown awav voles” — Applicabililv. See Re- 
presentation of the People Act (1951), S. 101 (a), 
AIR 195S Cal 533. 

Art. 173 (b) — Candidate below* the age o9 

Iwenlylive years — Not qualified to be m 
candidate — Election set aside. 

M'here it appears from the date of birth as men- 
tioned in tlio Matriculation certificate w’hich was 
more consistent with the trend of evidence adduc- 
ed by both tlie parlies, that the person w’ho was 
elected was not c(ualilicd to be a candidate for 
the Slate Legislative Assembly, being below the 
age of 23 years on the date of filing Ihe nomina- 
tion. his clceliim is hit by Art. 173 of the Con- 
slitulion. and has to he set aside. AIR 1964 Pa# 

2 (9, 10) (PI B) (Prs 12, 18) (DB). 

[Reversed on evidence in AIR 1965 SC 282] 

-Art. 173 — Representation of the People Acl 

(1931), Ss. mo (1) (a). 36 (7), 5 — Nomination 
papers of person not citi/en of India accepted by 
Reluming Ofi'icer — Order no bar to challenging 
his eleclion by election petition. See — Represen- 
tation of (lie People Act (1931), S. 100 (1) (a)* 
AIR 1959 Punj 175. 

Art. 173 — Representation of the People Ac# 

(1931), Ss. 81 (1), 100 (1) _ Election dispute on 
ground ol want of qualifying age of candidate — 
Burden of proof. See Representation of the 
People Acl (lff;V.), S. 81 (1), AIR 1964 Raj 120. 

Art. 173 — Representation of Ihe People Acfl 

(1951), S. 36 (2) (a) — Eligibility to stand for 
eleclion — Age-Hmit — Material point of time. 

The material point of time at which a candidate 
lor election for a scat in the Legislative Assembly 
must have completed the minimum prescribed age 
of twenly-fivc years is the date fixed for the 
stTUlinv of nomination papers and not anv other 
dale. ILR (1964) 14 Ra| 26: AIR 1964 Raj 129 
(133) (Pt A) (Pr 21) (DB). 

Arts, 173. 324, 326 — Representation ol tb® 

People Acl (1951), S. 36 (7) — Representation of 
Ihe People Acl (1950), S. 30 — Election challeng- 
ed on ground of want of qualifying age — S. 39 
(7) of 1961 Act no bar for Inquiry Into — Entrle* 

In electoral rolls — Conclusiveness and evlden- 
llary value of — Failure to raise objection a# 
earlier stage as to age — Effect — No estoppel. 

There is nothing in S. 36 (7) of the Represen- 
tation of the People Act of 1951 or S. 30 of the 
.Act of 1950 or in any other provisions of the 
said Acts to hold that the age of the candidate ^ 
mentioned in Ihe previous electoral roll should 
be accepted to be conclusive at an election dispute 
w'here his eleclion is challenged on the ground 
that the said candidate was not qualified to stand 
at the eleclion of Legislative Assembly because he 
lacked one of the essential conditions provided 
under Art. 173 of the Constitution, viz., that he 
was less than 25 years of age at the materia 
lime. The question of the qualifying age oi « 


CONSTITUTION OF 

^didate whenever it is sought to be raised be- 
fore an Election Tribunal would properly fall to 
TO decided on all the materials which may be 
b^ore it and the entry' as to his age in the 
electoral rolls in force will be just one piece of 
evidence admissible under S, 35 of the Evidence 
Act, but no presumption that it must be accepted 
as conclusive proof of the age entered therein or 
that the candidate was at least 21 rears of age 
at the date of his enrolment or on the qualifying 
date vis-a-vis the electoral roll in force can 
legitimately attach to it. 

Under S. 36 (7) of the R. P. A-'t of 1951 a 
certified copy of an entry* in an electoral roll 
shall be conclusive evidence of tlie fact that the 
Individual referred to in that enlrv is registered 
as ‘an elector' for the conslituenev. This, in 
other words means at the highest that his status 
as an elector lor that constituency cannot be 
challenged before the Returning Officer. The con- 
clusiveness of the presumption created by S. 36 
(7) does not and cannot extend any turther so as 
to bar an inquiry. It would depend entirely on 
the kind of the totality ot evidence otfered at the 
enquiiw by the rival parties as to what value can 
be properly attached to the entries made a.s to 
age in the electoral rolls as compared willi the 
other proofs offered at the trial, and n liard and 
fast rule can he laid down as to whether Uie one 
kind of evidence should prevail or the other. That 
must depend on the tacts and circumstances of 
each case. It cannot be said (hat the entries 
regarding age in electoral rolls .should always be 
assigned a greater value than like enlrie.s in 
educational records any more than the latter 
should prevail over the former. .Anv other view 
would render S. 100 (1) (a) of the R. P. Act of 
1951 and .Art. 173 of the Conslilution as niigatoiv. 

Section 30 of the R. P. Act of 1950 is also no 
bar to Ihe jurisdiction eitlier ol the Election Tri- 
bunal or of the High Court to decide anv (|ues- 
tion as to the age of the candidate; f()r neilher 
the Election Tribunal trying an election dispute 
as a tribunal of original jurisdiction nor the High 
Court while hearing an appeal from its decision, 
can be said to be a Civil Court as such. In the 
Becond ' place, the question is not whether anv 
person was or was not entitled to he registered in 
any electoral roll for a constituency or as to the 
legality of any action taken by or under the auth- 
oritv of an election registration officer or of anv 
decision given by any authoritv appointed under 
the Act for the revision of any such roll within 
the meaning of S. 30. But Ihe question is whether 
the candidate was qualified to stand for the elec- 
tion. inasmuch as he lacked the minimum qualifv- 
Ing age of 25 years as required bv Art. 173 of 
the Constitution. Section 30 of Ihe Act of 1050 
has no relevance in a matter of this kind. 

The failure to raise an objection either at the 
itage of Ihe making of the entry as to age in the 
relevant electoral roll or at the lime ot the 
•crutiny of the nomination papers cannot in anv 
manner adversely effect the conclusion, for there 
can be no estoppel against the .statute and there- 
fore, even if such an objection may not have been 
raised earlier, it can Icgitimatelv be raised belorc 
Ihe Election Tribunal under the scheme of the 
election law. Doabia's Elc. Cases. 1962, p. 511, 
Disting and Expl. ILF (1064) 14 Ra.| 26: AIR 
litW Raj 126 (131, 132, 134, 140) (Pi B) (Prs 15, 
17, 18, 24, 48) (DB). 

ARTICLE 174. 

e Art. 174 (2) (a) and (b) and 106— 'Dissnlii- 

lion‘ and ‘Prorogation’ of Legislature Elfecl of, 
under English (>onstiUition, on pending business. 
See Ibid. Art 107. AIR 1962 SC 694. 


INDIA (1950). Art. 174 547 

•— 04 (2) (b), 172 (2) and 83-BicanieraI 
Mate Legislature — Legislative Council is not sub- 
ject to dissolution — English Law distinguished. 
See Ibid, Art. 172 (2). AIR 1962 SC 694, 


Art. 174 


— Prorogation and 
Legislative Assembly — Ditfercnce 
172. AIK 1060 SC 1186. 


dissolution of 
See Ibid, Art. 


174 — Prorogation of Legislative Connell 
— Effect of. 

Tlie prorogation of a House docs not nipini its 
dissolution. The effect of the prorogation onlv 
IS to interrupt llie proceedings svhi. b are revived 
on a Iresh motion to carrv on or to renew the 

(Pt 56) (dL) ” f*’* E) 

-—Art. f 74 — Dis.solulion of Slate legislature 
belore Its being .summoned lo bold meeliii« - 
Assembly becomes capable of being dissolved ome 

Kel 229 ' ’ ' 

APTfCLE I7C. 

—.Arts. 176 (1). 212. 1.54. 160 and 208 fl) _ 
Rules of roeeduro and Condiiol of Rusiness 

Vi' **■ V*';'''"'*'** Assembly), R. 16 — Governor’s 
address before Legislature — Address niiisf be bv 

delivery of speech — .\„ deadlock possible if Gov- 
ernor beeoiiies unable to address — Address is 
not Idle formality or mere directory provision — 
Governor allempllng to deliver speeeli — Disliir- 
banees In House - \yalk out bv Governor - 
( opy of address laid on table of House — Duly 

— ''Mer't irlv I’ n'” Irregiilarl.v performed 

Art. 212 (1). '""“‘"‘>“‘■‘1 ""der 

LegislaMve .tssembly Ibe're "e m'^be "lUlle d M ' ^ 

J^^ie address by -l-e Gov:;LV;"unl.r An "hG ^h^ 
be by delivery ol a speech, may I- bv read I’m m 
on. a prepared text. ii is (rue that ihe e V„a 

iU o ‘'(J'lress, as required under Art 176 

n le Trl'T. 0 '’-'ision 

tune.ioi^of X Governor.'"'”’^"* 
addre‘ss‘^':rndtIr“'‘Art for the 

Legislature ^of the causes crXlX’ '‘h® 

an informative" Verb: wblcX XrTcT as 'X 

lor""approval°''oXT'‘“" 'X '««‘slature‘, eilhew 

polieie^"Xn^,“'be Xn 7drfori;^al X'" 

con.s.i.u,b;n.al \',u,V ordeUvS a 
at the annual opening session ^of ih i* 
and Ihe provisions for suT nddL« 

Legislature cannot meet oirvn lie . ">e 

ness. A Governor eannoi .r , 'cR'slalive busi- 
speech and thus r^fiise o L' a 

dulv. But when the Cmv-oJ!. ^ L’onslilutioiial 

to perform ll.rdmv ^^ler An"rr". 

walks out of the House ’ i 

by puhliration of the address 

the Legislature by a well-known meihTnarneh-' 



54S 


CONSTITUTION OF INDIA (1950), Art. 176 


)\ hnin;,' Ihr addn-'i (m (ho (nhle of (ho Ih.usc, 
nio dulv IS uH ivlv irre^ulai K |).‘rl<M inud aiul mu li 
^■ri un^ilardv rMnn.>l hr callud in duolion under 
'''• “*■*. Unless tliere i^rows a ron.stilulion.d 

* ''inriilM.-n llial (lu> (,()\ riTior'^ iiddrcss shall hr 
Hard wilJi allenlloii. rcspcrl and rereinonv dur 
ll>«- cnnsldiuional head ol ihc Slaie. tiicre inaN 
h" (). ( aMons wlu-n jumibers of the I.r^iidatuiv 
iiiav induI.L;(‘ in loud slioulings and unrulv l)eiia- 
ynuii- wIkii Ihr (lovitnor r«»nu‘v lo address. To 
luild lhat l.e^islature nuisl n<*t hr deemed lo have 
me! wlun a (oivriiinr is ima!)le to l)e.''in or {o 
Iniisli the addres> tinder Art. 1 :(> and is eompell.-d 
(dherwise lo puhlisli llie adtiress is lo pid value 
on surh disUirhanees wlueh thev (h» not deserve 
(lOGo) G<> Cal AVN 4S4: AIK IflGG Cal (;i(hS 

;no) (I>t H) ii>,s % UK 11 , 12 , 1 :(. ir», 17 ) 

—-—Art. 170 (1) Orissa Le«isla(ive Assemblv 

Knit's ol Proeecliirc and Kiisiiuvss. Knle 10 "Al 

Ihe coinineneeinent of eveiv session ’’ — Meaiiin- 
— ronsjitiilion of India, Arl. 212. if a bar lo the 
Jiinsdiclion of Ibe Hlah Court to Issue a writ 
against the Speaker of ihe Assembly or the See- 
retary of (be Assembly under Arl. 220. 

I here is nothiii^^ in llie lan*,ma»e ot \rl I7(> {1, 
«tn<li (h;.! llu- lirsl Sc,s.>i(,ii .,1 (he- 

Cej^islallve As^emhlv etmimeneed iroin Ihe dah 
<m win. h Ihe newlv eleeled members were sum- 
moned lo lake tlu if oalhs. The expression "Com- 
meneeinenl ol everv Session” is deliheralc and Ihe 
Nession IS said lo comnienee with llu* address ol 
Uu* (iovernor under Arl. 170 (I,. Tlie rules «.! 
Husiness ol Ihe Asscinhlv aUo warranl Ihe alunt 
mlerp relaliun. 

All. 212 ol Ihe Constitution operates as a hal- 
lo Ihe iunsdiefion ot the JIi»h C<uirt beiiu' invoked 
lor llu* issue ol a writ against the SpeakiT o[ thr 
Assemhlv or the Seerctary ol the Assynihlv while 
lunetiomn'i in his eapaeilv as sueh iiisitle the 
Legislature to regulate the eondm I ol business ol 
Ihe .\sscmhlv hv virUio ol the powers vested in 
him !)v tlie Constitution ot India. .\rl. 22r>. II H 
(1952) Cut 209: AIR 1952 Orissa 234 (230 *'371 
(Prs. 3, 4. 5. 9) (I)B). ‘ ' 

AKTICLC 17a, 

.Arls, 178, 385 — Applleabllity of Arl. 178, 

Article 178 is allraeted tuily when a le'dslalixe 
Assemblv is eonstiluled under the provisions ol 
the Cinistilution. .\il. .38.') purports to (ontinm 
the old legislative hodv as a whole. Hence Art. 
1/8 lias no application in such a ease ILR (195‘M 
Madb Blia 145: AIR 1952 Madb Blia 31 (35) ip’i ri 
(Pr 8) (DB). ' ' ' 

[Overruled on another point in AIK H).>9 SC 
39.')] 

ARTICIJ: 183. 

——Arts. 183, 185, 194 (3) and 208 (1) — Hide 113 
ol Ihe Rules ol proeeduie and eoiuliu t *ol hiivi- 
n(*>N <>t C. P. Legislative Couneil I rained iindci 
Alt. 20.S (1) — \iilidilv — Rule is sio( ultra xii'es 
hut is ( oiislitulionallv valid. .AIR 19i> > SC (iUI 
Rel. on. ILK (1963) 2 Ail 151: AIR 1903 All *75 
(80) (PI B) (Pr 57) (DB). 


Art. 183 — Notice of resolution to remo\« 

Chairman givm hv nine meinlx'rs — Term ol 
otliee ot one of sut h mendiers expiring pending 
consideration ol resolution hv eoumii in ses^inM 
— Sueh ineinher re-elected and again taking Iun 
seat next day — Notice given do< not lapse\ilh 
the expirv ol term of olTice of Mich number un 
less membership ol all nine members lapsed 
simultaiieouslv ILR (1963) 2 .All 151: AIR 1963 
All 75 (85) (PI D) (Pr 55) (DB). 


article 185. 

rf.'’*' 1-43 ol the Rules of Procedure 

and (.oiuluet ol liusines.s of U. P. Legislative Coun- 
<■>1 1 rained uiuler Arl. 208 (11 — A'alidilv — Rule 
IS not ultra vires hut is (onslitutionallv valid. See 
ilud. Art. 18.1. AIR 1903 All 75 (DB), 

ARTICLE 187. 

*" [7/\*** Audit and account services — 

Ar . .iO.) not applicable — Alls. .308 lo .314 not 
exliaiislive regarding all services — It was not 


\ I Audit and account services — 

Ar . .iO.i not applicable — Alls. .308 lo .314 not 
exliaiislive regarding all services — It was not 
necessary lor Parlianu-nl lo include .Arts. 98, 148 
and t8j ol Conslilution in siih-s, (7) of S 115 of 
Males Keorganisalion Act. See Slates Reorganisa- 
tion .\el (19.>()) s. IL'i. AIR 1905 Puuj 444 (FB). 

AHIICLE 188. 

• — Madhya Bliaral Legislalive 

Assemblv — Contiiiuanee after Conslilution. 

Ihe .Madhva Rharal Legishdixe Asstniblv wlii<*h 
passed the .Madhva Rharat Zamindari Abolition 
Kill was a calul Legislative hodv under the Con- 
stdulion. Iieeause Ihe niemlieis of the body suh- 
>lanlia!l\ ((implied with llu* re(|uiremenl.s of .Art. 
188 ahoul oatli and il was presided over by 
a jieison who had taken an oalli and who was 
enhlled lo continue in (he olliee ol Sjieaker of 
the .\ssenih!v alter the ( oming into force of llu* 
Constitution. .\IR 1952 .Madb Hha 31. Rel. on. Ram 

,, .7' ..V 'l- H ILK (1952) 

?Pr N«*)* 7r»T‘ 

Art. 1,S8 — Aiiplu iil.ilit v — .Vrlide 1.SS is 
essenlialh meaiil lo apply to legislatures eonslilul- 
< (I undei the Constitution. It does not apply to 
old leguslatures continued by virtue of Art. 372 
and ,^8.>, H the ineml)ers or llu* speaker liad 
taken oath in aii-ordanee with the provisions of 
mlerim Legislative .Vssembly .\et, they can validb 
ronlmue to he members or speaker of the said As- 
semhh even alter Ihe eomiiu'neernent ol the (!on- 
shtiitiom ILR (1952) Madh Bha 145: AIR 1952 
Madh Bha 31 (36. 37) (P| H) (Pr 15) (DB). 

rOvcrniled on anollu-r point in .\IK 1959 -SC 
39;)J 

7 Arts. 188, 220 — Refusal lo take oath — In- 
formation in the nature of quo warranto — In- 

lerliii Legislative Assemblv Aef (23 of 1949), Sec- 
tion 11. 

It the oath under .\rl. IS8 is not taken, a ineni- 
her does not cease to he a member. The j)enall> 
pres( ribed in Art. 193. Under S. II of the 

Inlerin Legislatiie .As^eInblv .\< t also the Govern- 
ment has been gi\(*n a discrelimi to declare In'* 
seal ^a(ant. Bid lailure lo make Ihe oath does 

not ipso tacio render his .scat vacant. In these 

« 

( ir« inn'.laiu c ^ even it a ineinher did not lake llie 
rec|uisilc oalli an inlormalion would he futile in 
d'' results and hem (* no information in the 
nature ol (|U(> warranto would lie. ILR (1952) 
-Madb B 145: AIR 1952 .Madh B 31 (37) (PI D 
(Pr. 10) (DB). 

(Overruled on anollier ixonl in .UR 1959 S(- 
395.) 

Vrts. 188, 2*20 — '*.\eeoi*diiig lo Ihe form” — 

.Meaning of. 

(Per Dixit. .1.:) llie expre.s.sioii “aci ordiiig In 
lh(* lorin” does not mean “in the f(H'm ” that i*^ n 
verbal and !lt(*ral lollowing of tlu* lonn *^01 <ni| 
in the Third Schedule. It means the suhstaiilial 
lollowing ol Ihe lorin. In other words, tlu* 
Article means that llie I(*iin set out in tlie lihrd 
Schedule or anv foiinasiiear thereto asclreinn- 
.slances admit shall he used in taking an oath oJ 
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affirmation under the Article. ILH (1952) Madh 
B 145; AIK 1952 Madh K 31 (43) (Pi O) (Pr 41) 
(DB). 

[Overruled on another point in AIK 1959 SC 
395] 

Arts. 188. 212 — Failure to lake oath — .Iiiiis- 


dielion of Court to interfere. 

(l^er Dixit, JA If (lie Spe;tker has iu>l lakcn an 
oath in conforiuilv ^vilh Arl. 188, it is lor the 
Leflislaliire to prevent him from lakiii" his 
and peiformiuR the duties and exercising Ihc 
powers of the Speaker and the Ili^h (ioiirt has 
no jurisdiction to inteiiere in this matter tailing 
w’illiin the ambit ol the intemal allaiis o( tin* 
House. ILK (1952) Madh H 145: AIK 1952 Madh 
B 31 (44) (PI K) (Pr 44) (i)K). 

[Overruled on .motlier jioinl in AIK 1959 S(' 
395.1 

AKTICLi: 199. 


Arts. 190 (3). 192 (1) — Scope. 

199 (3) and 192 (1) are applit alile nnlv 


Arts. 199 (3) 
to dis<|ua}ifi( ation to widt h a member l)e* nines 
.Mil)|ecl alter lie is elected as such, and millier 
the (ioxernor noi the (a»mmissinn has Inrisdn 
lion to eiKiuiK* into a member's dis(|ualiliealion 
wlwcb arose lonj' beltno his rieetion. lAeelio^i (.om- 
inissjon. ln<lia v. Saka Wnkata Hao. 1954 .Mad 
MN 427 : 1953 SC.I 293: (1953) I ML.I 792: 99 
Mad L\V 378: 1953 SCA 293: 1953 SCH 1144: 
AH! 1953 SC 219 (215) (PI C) (Pr 19). 

Arts. 199 (3). 298 (I) — F. V. LeKislalivo 

•Vsst rnhlv Kiiles ol lVoee<lure aiul (ainthn I ol 
lUisiness (1958), Kule 278 ill, (2i. (tt. (5) anti 
(9), \’aliditv ol - Hules aif not violali\<‘ ol 
\rl 199 (3l anti are also intia vires. Arl 298 
(1). AIK 1995 All 539 (539, 549, 541. 542) (IM A) 
(Prs 12. 13. 19. 17, 29, 21). 

AM. 199 (3) (h) — Hesi^nalum twinessed io 
he ^pe|•ali^e Irom Inline date is \alitl ‘\t|drcs- 
sed b) Speaker’ — Connotalitai <3 — Kesion;,tif)n 
iu'conu s elVeeli\(' onlv il it is received i)v Spea- 
ker — 'Shall tlnreiipon heeoiiie vaeani' ~ .Mean- 
in of — * riiei cupt)!!’ means in eonsetpn iit c ol 
resi^nalion anti eaiinot he eonslrued in sense ol 
‘resign his office’ as used in Ails. 121 (2), 179 

(hi. 5() (1) Pr<>\iso (al. (>7 and 159 (2) - Prtt^ 

\ision in Hides 278 (3l ol I . I*. Lc*jislati\ c .Vs- 
semhly Hnles ol Procedine and Cionduel ol lhi>i- 
n<*ss re^^ai’din^^ spet ilvinji date and lime til !•esi;^l|. 
alion is in)t eontrarv to provisions ol .\rl. 199 i3l 
ihl. AlH 19()l Ker 194. Hel. om. AIK 1995 AM 
539 (549. r>41) (PI K) (Prs 14, 15). 


(atnliniK'd detenlitm ol mem 
hers ol Pai liann nI and Stale LeLMslalim*. unth i 


AM. 199 (4) 


H. 30 (4 1 o) 1). I. Hules is valid e%en llioimh Ihev 
jorleil seals bv (tinlinueti absi-mc See ibid, 
AM. I (II (II. 99 Cal WN 913: 1999 Oi IJ H29. 

— —Alt. 199 (3) (b) — Kesignatioii of his seat liy 
a ineiiibcr of a leaishiliiie — KeslUiialioii express- 
ed lo operate In future Is valid — Such a rcsi^na- 
lioii lakes elTcet from the dale iiieiilioned In it 
and not earlier — 'Addresserl to tin* Speaker.^ 
coniiolalion of — ‘Shall llieieiipoii hcconie vacant 
ineanlim «f — M Khdrawal of rcslt»nalioii before 
the date It xvas expressed to lake ellccl renders 
it non est in law. 

A resi(*nalion nndei' .Vrl. 199 (3) of the (.oils 

tiUilion lo be valitl need md opeiale in praesenti, 
a rosiynalioii expressed lo lake ellt'cl tui a lulu- 
ve specified date is well wilJdn tlie anibil ol Ibe 

article. 


I he exfnessirin 'addrc.s.sed It) the Speaker', in 
-Arl. 199 (3) mean.s conveyed to the Speaker and 
not mere naiidn^; ot the Speaker in tlic heading 
tif Hie letter ot resignalion. I nr (he resignalitm |ti 
he effective atlual receipt of the leller <>l resigna- 
titin hv llie Speaker is iietes.saiA. Il the letter 
ol resignalion is expresslv nnule to take ellect on 
a spciilietl djil(‘. the seal ol (he memher becomes 
vacant onlv on sin h s|)eeified dale ami not ini- 
medialelv on its receipt bv (lie Speaker. The 

word liiereupt^i’ in the expression shall Ihert- 
uptui heconie vacant’ in the Arliele means in con- 
sciiuenee ol (he iisignalion and nol imInedialel^■ 
or wiliioiil delav or lapse of limi*. H. I(i2 of 
Kerala l^egislatixo Assemlih' Hub's ol Procedure 
and (.tinducl ot IhisiiH'ss tlealing wilb resignalion 
ol seal hv a memher and [no\iding a ffirrn lor 
ifsignalion slrenglhms this view. Consc(juonlls 
wIicK' a iiieniher tenders Ids resignalion <><51 a 
prior dale to lake ellect on a snl)se(|nen I dale 

speeili<'d therein il takes elleel onlv on tiie dale 
speiihed hv tbe memher and ilicielore. if tin* 
member lendeiing the lesignaiimi willidraws tli'- 
s.iine in writing addressed tc> Ihe SjM'aker before 
Ihe spei ilirfl dale utnii it is to lake elVcel. Ha- 

willidrawiil nuihlies the enliuslmenl or deposil of 
Ihe leller ol resignalion in the hands of Hic 

.Spi'aker rendning (lie resign.-dion non esi in the 
• ‘Ve ol l.iw. 1 lie al^scin e o| .spceilied provision for 
wiihdrawal ol |)rospr{| jve resignation in (lie (!ons- 
liluli-ii or the Hub's is immati'iial. as liasn- 
piiiuiple.s ol law and procedure appl\ wbeiawtr 

tile* are lelevaiil. 'I'lie rll'ecl o| wilbdr.iwal of 

Ibe leller ol ix signation bidore it breatbed ell'ei I 
ifciiig Ibus to render il as non est in law. 
Ibe SI al (»j Ibe nieiiibor resigning diu's nol la - 

<olue x.ieani and IbiTeloie. a iioHfualion publi- 

'lied in Die (ja/<*lt(‘ aboul vaealH'V ol Dl<' sea.t 
williout giving anv liead to tbe leller of willi- 
<lrawal i-* not warranted in law and is tberclore 
null and void. 1994 Kee L.I 139: 1994 Ker LT 149: 
ILK (1994) I Ker 992: AIK 1994 Kei 194 (199 

197) (IM A) (Prs 9, 7, 8, 9). 

.\il. 1JI9 (4) -Member ol I.egisIaDvc .Vssem!)- 

h ariTsIrd and detained under due proees.s of 
law — .\o privilege to lie allowed to a! lend se^• 

''K'^i ol .\.ssenii)lv — Writ ol mandamus 

Win tlier danger ol ids losing the seat under 
(.1. ill can coiislitule a liasis lor alloi'ding rebel 

lc» bim. .See Ibid, .\il. 194 [\) AIK 1955 Trnv-Co 
154 (1)H). 

.\rl, 199 (3) (b) — Leller of resignation — Ke- 
iHiinmenls of — Power of speaker lo eiupiire 
aboul geiniiiieiiess. 

Wiial IS <()nlempbiled in Ihe sedicn jv 
gelation wilb Ibe Init eonsciil <>| the wrilcr ol Ids 
or her <iwn \'ob(ion and not anv {cD< r ol resign. i- 
lion. Provision in .\rl. DM) (3ii!)) ne.-es^,,! ilv in- 
di< .lies Ibal Die teller ol i-e.signation must pro- 
ceed li oin the ineiiiber and Ibal (he resignaln.' i 
must relate to a meiiibersbii> lield bv (ho person 
wiio s<n(U (j|(. .samr, A person eaiiiiol lesign pro- 
sp(*ilive status wideb In* or s(k' mav or niav nol 
gel m Die oi-dmaiv course ol evenis. jnei’e 

receipt l)v (be Speak(*r ol a l^•((.•l• o) rrsignalion 
piirporling lo I)e ironi a nieinlier will no| cause 
Dial Jiienibi’r s seal lo become v.ieaiil. Il is open 
to Die speaker lo eiupiire vvlieDier Dial is a genu 
me bller .,r a lorged leller. or one oblaine.i 
iiv hand oi loree or is only a vmd document. 

Held, on laels D.al Die letter oi resignation w.,> 
not inleiKled lo he ope resigning Di<- M-at, aiul 
Il was Mni\ doeinnenl and U\ virlue ol Dial, lb.- 

nu'vM'Vc' ILK 

*952 Tiav- 

<.o l«b (169, Isii) (|>| C) (Prs 7 9). 
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CONSTITUTION OF INDIA ( 1950 ). Art. 191 , Note 1 


artk:le 191. 

SYNOPSIS 

(Coiislilution ot India Art. 191 .) 

1. Scope. 

2. "Office of profit." 

"Government of any Stale”. 

^ ^ti'c iUon Legislature removing dlsquali- 
5. Disqualification under law of Parliament. 


Art. 191 


1. Scope 
(1) — Scope 


iiiii^i iio 1 '“V — Disqualification 

nnisl be incurred subsequent to election. 

The disqualification referred to in Art 191 Mi 
must bo incurred subsequent to the election o 

-UK lJo3 SC .10. Rol. on. Brundaban Nayak v 

* (Iwdd) 2 SCA 177 : 1965 SCD 961 • r**!# 

(ih- 7 ]^’ (Pt^E) 


— Scope 

non Tribunal to enquire into 
Not nlTeeted bv Art. 192 See 

Act (1951). S. 7. 

( Uli j« 


— Power of Elec- 
forrupl practice— 
Representation of 

AIR 1957 All 292 


Art. 191 — Object of. 

The object ot the provision in Art. 191 is t 
-etuie independence of the members of ifi 
U^islaluie and to ensure that the Lc’islalur 
Roes not contain persnns. who have receive 

onTemientlv ‘"'r''*'* ‘‘‘"7 and wh( 

<onse(|ucnl!>. being under an obligation to th 

e^veculive. might lx- amenable to its mfiiienct 

The prov.Mon appears to have been made i 

order to eliminate or reduce the risk of von(\ic 

1 i’nd -self-interest amongst the mon^ 

m" 7 lR^ nq-s\ 217: 13 EL! 

cm, m i!*S!, t”, 'Sii, -a" « 

2 . "Office of profit. ” 

- Art 191 (I) (a) — Membership of Lof»islativ 

Assonblv or Council - Disqualificali.«, [or 1 

owei gi\en to State Government to ONerrise con 
I >1 and .supervision, over Universilv workins - 
Ollicei lioldinK ollwe ol profit in I'niversitv - 

1'’."/’ R'^uualified. ILR (1962) 1 All ao.'r 196 
AH^LJ 999: AIR 1962 All 128 (131) (P, BMPr ,3 

~ 'rl- fU (“) — Membership of LeeislaliM 
(.oiincil ol Slate — Disqualilicalion tor slandiii' 
as a member of the U. P. Lc-islalive Coum i 
liom llie hi P. Graduates constituenev — Offii , 
ol piobi under Stale Government — Memlie 
hot, 1, 11- salaried olVicc of \ice Cl.ancellor o 
.\Kra Linvcrsdv - OITice of \ ice Cliancellor can 
not be said „ l,p under llie Stale Government, oi 
account ol Ibe appointment haviiiK been made Iv 

li.^lion^iLR ('l962)'’'l'''AM‘'‘m:‘‘'l9^ Al’l L.l''999 


Art. 191 (1) (a) — Office of profit under the 
Uoverniuenl. 

I lie salary paitl to the member makes the office 
of the member of the Legislative Council as an 
olTice ol profit. Rut it is not an office of profit 
under the Ciovornmcnl. The source from whii h 
the salary is paid to a person holding olTice is 
not neccs-^arilv the sole lest to determine whether 
he IS holding an office under the Slate Govern- 
ment. The principal crilcrioii is whether the ap- 


pointment to the office and removal therefrom ol 
a person IS under the control of the State Govern- 

19o8 Nag LJ llo : ILR (1958) Bom 68: AIR 1058 
Bom 325 (327, 328) (Pt A) (Prs 7, 8. 11) (DB), 


Art. 191 (1) (a) — 'Office' — Meaning of. 

The word ‘office’ has been judicially construed 
several different senses and in each case a 
meaning has been assigned to it, having regard to 
llie language usecl in the enactment and its oh- 

in necessarily im- 

ply that it must have an existence apart from 

Ihe pers^, who may hold it. In order to make 

use ot the special knowledge, talent, skill or ex- 

penenee of certain persons, posts are created. 

\vhich exist wily lor so long as they hold them. 

It will he difficult to hold that such persons are 

not holders of offices. Hence, a person cannot 

be said not to hold an office, because the post 

ot an Insurance Medical Practitioner which he 

holds, will cease to e.xist as soon as he gives it 

up or because, oilier persons cannot be appointed 

u ion.®®?. ^LR 334: ILR (1958) 

fprTs gVlDB) 


Art. 191 (I) (a) — 'Office of profit under the 
Government' — Test for deciding. 

The principal tests for deciding whether an 
offiee IS under the Government, are (1) what 
authority has the power to make an appointment 
to the ofiice concerned. (2) what authority can 
take disciplinary action and remove or dismiss 
the holder of the office and (3) by whom and 
jrom what source is his remuneration paid. Of 
these, the lirst two are more important than 
(he third one. 60 Bom LR 217; 13 ELR 334: ILR 
(19o8) Bom 1294 : AIR 1958 Bom 314 (318, 319) 
(PI E) (Pr 12) (DB). 

~ — Art. 191 ( 1 ) (a) — Insurance Medical Prae- 
lilioner functioning under Employees' State In- 
sjira^e Act — W hethcr holds office of profit un- 
der Government — (Employees' Stale Insurance 
Act (1948), S. 17). 

An Insurance Medical Practitioner functioning 
under the Employees' Stale Insurance .Act, 1948. 
IS a holder ol an office. The fact that he is 
allowed practice will not alter the character of 
his appointment. Hence, an Insurance Medical 
Prnclilioner is disiiualified for being chosen as, 
and tor being a member of the Legislative Assem- 
bly of the Slate of Bombay. 60 Bom LR 
217: 13 ELR 334: ILR (1958) Bom 1294: AIR 
1958 Bom 314 (322, 323, 324) (Pt F) (Prs 30, 36, 
38) (DB). 

— Art. 191 (1) — Employee of company under 
control ol Central Government — Docs not 
hold office of profit under Government — Not dis- 
qiialitied iindcT R. 7 (h) of the Himachal Pradesh 
Municipal Election Rules (1957). See Municipa- 
litv — Punjab Municipal Act (3 of 1911), S. 242. 
AIR 1962 Him Pra 52, 

Art, 191 (1) (a) — Office of profit under the 

Government — Employee of the Life Insurance 
Corporation of India (Representation of the 
People .\ct 11951), Ss. 7, 8) (1958) 1 Mad U 
367: 1958 Mad WN 329: ILR (1958) Mad 613: 
(1958-59) 14 ELR 21: AIR 1958 Mad .343 (.349, 
350. 355, 358) (Pt A) (Prs 17. 18, 19. 27. 37, 391 
(DB). 

Art. 191 (1) (a) — Disqualification for con- 

tesling election — Principle — Orissa Gram Pan- 
chayals Act (15 of 1948), S. 10 (g) (c) — Elec- 
tion of Sarpanch — Deccl writer licensed under 
Orissa Licensing of Deed Writers' Rules, 1950 


CONSTITUTION OF INDIA (1950), Art. 191, Note 2 


Not a person holding office of profit: ILR (1961) 
Cat 801 : (1963) 3 Orissa JD 248 : 27 Cut LT 301: 
AIR 1961 Orissa 205 (207, 208) (Prs 5. 8) (DB). 

-—Art. 191 (1) (a) — Office of profit — Office 
<H Sarabarakar. 

The true lest to determine whether a person 
holds an office of profit under the Stale is the 
power of the Government to appoint the person 
to the office or to revoke his appointment. Pa^ - 
cnent of remuneration to him from a source other 
than Government revenue is not always the de- 
cisive factor. 

A sarabarkar is a holder of an office of pro- 
fit under the State inasmucli as he is appointed 
and is removable bv it. The fact that his re- 
muneration comes out of the collections of re- 
venue made by him is not a ground lor hold- 
ing him to be otherwise. Hence, the disqualilica- 
tion prescribed by Art. 191 (1) (a) applies to 

him and he cannot be a member of the Stale 
Legislature. AlH 1958 Orissa 260 (264, 165, 266) 
iPi B) (Pr 9) (DB). 

[Reversed on another point in Alff 1959 SG 
589.] 


certain person out of regard for his meritorious 
services or some other personal consideration for 
the grantee and if in such a case some service 
is also re(|uired trom him, then it cannot be said 
in every case that he is holding any particular 
.office under the Government. The grant of 
Mcc*na Bar Gaon' is both heritable and partible. 
It is impossible to hold that it is an olfice under 
the Government. AIK 1958 Bom 314 and AIR 
1958 SC 937, Distinguished; .AIR 1931 PC 157, 
Followed. ILR (1959) 9 Ra| 348: 1959 Raj LW 
362: AIR 1959 Raj 250 (252, 253, 254) (Pt A1 
(Pps 9, 12) (DB). 

3. “GovernmenI of any Slate”. 

Art. 191 (1) (a) and Arts. 154, 168 and 213— 

Slate Government — Different capacities of Go- 
\crnor — Governor exercising executive powers is 
Stale Government, not while exercising other 
powers— Governor exercising powers of Chancell- 
or ol Inivcrsilv — He is not State Government 
in spile ol the term ‘Stale Government' as defin- 
ed in S. 3 (00) ol the General Clauses Act, 1879, 
ILR (1962) I All 265; 1961 All LJ 999: AIR 1962 
All 128 (136. 137) (Pi C) (Prs 14, 16, 18) (DB). 


• Art. 191 (1) (a) — Office of profit — Candi- 

date for clcclion holding olTicc ol (fhalwal — 
Termination of ofl'ice by Government notification 
— Candidate challenging right ol Government and 
tiling suit without giving over charge ot c.Nlale — 
Returning officer reiccting nomination papers — 
Held, order of rejection was correct. vSec Repre- 
sentation of the People .Vet (1951), S. 30 (2) (a). 
AIR 1965 Pal 277 (DB). 


Art, 191 — Ghatwal — If holds office of pro- 
fit. 

The character and incidents of Ghatwali tenu- 
res. show unmi-slakahlv that Ghalwals must be 
regarded as persons holding office ot protil under 
<he Government. The two main characteristics oi 
the Ghatwali tenures are the creation oi theoffi<e 
of Ghatwals for Ihe pcrlorinancc of certain duties 
of police and military nature and grant of land 
t‘or support and remuneration ot a Ghatwal. 
These tenures are not transferable and also not 
heritable in the .strict sense of llie term. Ihe 
appointing aulliorilv is the fiovernment. an<l Ihe 
Government also assigns Kinds for the remunera- 
tion of the services. Tliese Ghatwali tenuies are 
further liable to resumption u\n\ (iliatwals are 
liable to removal on tlic groun<I of incompelenee 
or misconduct. All these clcarlv establish that 
Ghatwals hold office of profit under the Govern- 
ment within the meaning of .Art. 191 of the Cons- 
titution of India, so that they are disqiialiticd from 
membership to the Legislative Assenibiv of tlie 
State AIR 1958 SC 937, Rel. 21 Lie LR 64; 
ILK 38 Pat 1007; AIK 1961 Pal 41 (54) (IM h ) 

iPr 30) (DB). 


Art. 191 (1) (a) — Office of profit under 

Governniciit — Grant of Aleena Bara Gaon. 

In order to hold a certain person diMiualifled 
ander Art. 191 (1) of the Con.slilution ot India 
it must be proved (hat lie was holding an ollite. 
that the office was uiuler tlie (lovernmeiit ot 

India, or the State Govcrnmenl and that it aI.>o 
carried profits with it. An office under Ihefiovern- 
ment cannot be both Jicritable and partible 
under personal law. It a particular post is 

created by the Government and then a grant ot 
land is made to the person holding that post, to 
remunerate him tor bis services in lieu ol ‘ 
payment tlien it mav 1)0 held that he is holding 
an office under the Government, il. howevei. a 
grant of land is made by the Government to a 


4. Law by Slate Legislature 
removing disgualificutiun. 

.Art. 191 (1) — Scope — F*owers given fo 

Parllaiiicnl and Stale Legislature — Stale Legis- 
lature is given power to remove and not to create 
disqualitieutioii — Flections — I'. P. Slate Legis- 
lature Members (Prevention of DIsgualiUcationI 
(Supplemenlary) Act. 1956 (L. P. Act 3 of 1957), 
-S. 2 — Fffecl of amendment of S. 2 bv L. P 
Act 5 of I960. 

Persons disgualitied for being chosen as. and 
for being a ineinber ol the Legislative Assembly 
or Legislative Council of a Slate, are detailed in 
(-Is. (a) to (d) ot .Art. 191 (1) of the Constitution, 
The ptjwor eonlerred on the Stale Legislature un- 
der t;i. (a) is to declare by law that the dis- 
gualilication laid down in clause (a) sliall not 
ap()lv to and shall not disqualify Ihe holders of 
certain offices of protit. When the State Legis- 

lature has Ihe power to make a law to remove 
the dis(|ualilication of the holders of any office 
ol protit. it cannot pass a law directly laving down 
which hokleis of Ihe office shall also stand dis- 
qualified. Hence. Ihe deletion by U. P. Act 5 

of 1900 of Cl. (b) of S. 2 of the U. P. Act of 
1950, cannot by implication or directly. lay down 
the additional ofiices of protils. the holders of 

which cannot be chosen as and for being mem- 

bers of (lie Slate Legislature. ILR (1962) 1 All 
265; 1961 .All LJ 999 ; AIR 1962 All 128 (1291 
(Pt D) (Pr 7) (DB). 


Art. 191 (1) (a) — Legislative Assembly of 
T. C. (Removal of Dlsgiialittcation) Act (T. C. 
Act 15 of 1951), S. 2 (4) — Teacher in aided 
school, if holds office of profit. 


.j.w lu rvciiua iionviinsianding 

the restrictions, control, limitation and supervi- 
sion still retain that individualilv. and they would 
nr)t be treated as Government inslilulions. The 
einplovees of such institutions would still enjoy 
the heiielils allowed to anv educational institu- 

tion otie*r than a (iovernment institution. 

The einplovees of tlio aided .schools iii Kerala 

enjov Ihe henelit of llic exemption, even though 

the Kerala I.duealion Act was enacted after the 
Legislative Assemblv of T. C. (Removal of Dis- 
ftiialiticalion) .Act. T. C. Act, 15 of 1951 If the 
exemption he concerning a genus, those under 
tlie new .\el. ,1 part of tlie genus, would enioT 
Ihe exeinplion. Ihe educational institutions other 
than Government inslilulions form a genus and 



552 


CONSTHUTION OF INDIA (1950), Art. 191. Note 4 

-I. 


.11 III. .ndra mIhioI. would 1)0 oovoicd slioiikl 
H\ ho ,„owrv,nn Hioir ju.islio individuolilv uiidor 

the cii:u Inu'ii!. 1*M»1 Kn- J,.) 2«S: ILK (U)6I I Ker 

oi.ondivo alhr io-.„.o,„isal i,.„ ,.1 Shdos- 
mo nhV’"," ' , illMi.ialili,:, lions ot 

IK 11 hois loi 1,1.,,,^, ,lios,.n lo Lomshdivo \ssonili- 
Iv ol io-(n<>;iiiiso<l ,SI),l 0 o| Mvsoro. S.'o Shilos H.- 

Disqiiiilifioiilion iiiulor Inw of I'nilliimonl. 

77 /*** •^>'1'' "i (oivornnionl Sorvnnls’ 

sorv-Md '' ■> (">vomiiion( 

n.nt loi oloolio". Sc,, (jovoniinont Soivniils’ 

(.Oiuluc t Hulos (Hijii,. H. L'.i. AIK lil.M Cal ;iso 

-Vrl. 1!)I (1) (c) — 'I)is.|inililiod hv or iiiidor 

C,m, ‘'"f""" r *" — (Lil.- Insinanoo 

0 . 1 . 0 , a ion . cl s, ,c, Kccolalions nn- 

,'7' ' ■“ (''“’'■'I" ."111 i’Inascs _ "l;iv. 

(Iiialificd j)v or uiulcr .-mv Liw made hv Pirlii 

n.onl'’l. _ I .Mad U .1(17: ILK (KlW) Ma;i 

old: Mad \\ .\ : (l<i5S-59) 14 ELK *M • 

AlK)lil.-,h Mad .14.3 (.i.3!l. .300) (I>t |J) (p.-s 4(i.4!S) 

AKTICLF. 1!)J 

* — Scope — Who 
queshoii — ()i dinar. V citi/en or \o!cr 
(|iiestioii under Arl. 1512 ( 1 ), 

wind llio (i,s| clanso o,' \,|. Hr.) , 1 , ,c<,ni,cs 

'Mion d IS raiscl. ,ii wind cin lijnshinccs d is 
laisod. .iro nol rclovaid lor llio iniii.osc ol an- 
Iilicalioii ol lliis danse. Snrh a i|n.s|ioii can ho 

laiscd nol onlv on ||,o lloor ol lh<. la'cishdivo 

As.soiiihlv hv inonihois ol Iho .\ss,.nihlv hnl also 
lA nil ordinal V cili/cn or xolor in ll... lorin ol a 

• oniplainl lo Iho (.ovcriior. Anv <|Ucslioii ,,| ||,c 
\po oonicinplalcd h\ claiiso ,I| shall ho dedded 

hv 11,0 (.ovonior and (one, nor and hv no 

Olhoi anlliordv . I he dec ision ,,1 u,,. said <|nos. 

ion as sndi caiinol lall will, in Iho ini isdi, lion ol 
ho Ccinris. leiso,, who Inis incurred anv ol iho 

distnnihhcalions spoeilied hv Arl. 101 ,11 cannol 

conlinnc. lo ho a nieinher ol llio l.ooishdive As- 
•senihlv ol a Slate and llic o|.lif;a|i(,i» lo vacate IiIn 
seat as a result ol his suI.m-(iucii 1 dis(|ualili< alioi, 

**>'' Conshtulinn itM>il hv 

» /■ niakc a cn,H- 

plamt to the (iOvenM.i alh-io- that, such nicinher 
»i llio Lcj'is ahve .Vssc.nhiv has iju uri-f tl .)„<• m 
liie (I i'^(| ualifi(*;iti()iis nicniioiH'd in Vri i<)j / j } 
Mini should Ihordoro. va, ale Ins seal. Ihnndahan 
cN.uak I'Jet lion roiniiiission cj ln<h i riUKM 

N<'') 'i«i ! 

Hi aI 

Art. H»2 (2) — 


ean raise 
eaii raise 


,, • r T ^‘*”**‘‘ ~ Opinion hv Elec- 

lion Loinmissioii — It is IJcclion Coiiiiiiission and 

nol Ihc Ciovcriior nhich Is to hold ciinnlrv lo 
arrive at siieli opinion. 

The sclicine ol Ailidc 1 ‘Il> (1) an. I (2) is ah- 
.solulely plain. Ihc .Iccivion oii the <|ucsti(in t aiN- 
ed under Art. 192 {1, has no douhl h, he pro- 
nounced hv tlie Gowrnor. hut Dial it must |jo in 
accordanc(‘ willi the opinion ol the Idecii.in Com- 
mission. II IS the opinion ol the Ide. li(,n (a.m 
mission which is in suhstance de.isixe. Wlien 
the Governor rc. eives the eomplainl and he tor- 
wards the same to the Elceli.m Commi<;sl<m it can 
be assumed that the Lleetion Commission should 
proceed to try the complaint beloic uiving ,(s 


opiiii,,,, II would not tliprefoie. be correct fr» 
s.i.\ lhal d IS Ihc (lovcrnor wlio sliould hold the 
viKinirv and I hen lorward to the Election Com- 
mission all Ihc material colie, led in .such an en- 
(iuirv to ciiahlc it to form its opinion and coni- 
mnmcalc I he same lo the (iovcriior. Krundaban 
tAVo ' V '"”' < '’‘iKH'sisoii ol India. (1965)2 
ol ■ •'”= 961: .31 

*,i>' V- ■ (1S96, 1897) (Pi B) 

^'*7 (“) — Election Cominissicm re- 
lenini; complaint and order ol relerciicc hv 
loveinor — Ideclion Goinmis.sion acts within 
lurisdidinn in sending; notice lo other parlv — 
.lunsdiclion oj Kleelion Commission to hohl eii- 
yimiv IS not airecled inerelv because copies or 
complaint and older ol relerencc Iiave nol been 
sent aloiik' willi such notice. Hrnndahan fXayak 
Election ( .oinini.ssu«i ol India. (1965) 2 SCW K 
.M>0: (hih. 5) 2 SCA 177; 1965 SCD 961; 51 Cut 
El 9i(>: AIK 1965 SC 1892 (1897) (Pi C) (Pr 17). 

*“T ***- (2) — Sc<»pe — CoiniJlainU 

made uii.ler Arl. 192 (li mn.>t he di.sposed ol as 

ex|)e( htiouslv as imssihte. Tl,is is clear I nun .VrI. 

> ). tiundahan .Naval: v. Election Commission ot 

^ NCWK 960: (1965) 2 SCA 177: 

^ SC 1892 

(189.. 1898) (Pi D) (Pr 20). 

® (I) — J.)is(iualiri<-ali(m arising lon^; 

I'clore memher’s (‘lection — Jurisdiction ot Gov- 
<‘inoi and 1‘Jeclion C.oinmission |o eiuinire into 
See Ihid. All. 190 (.‘ii. AIK 1955 SC 210. 

~ ^**2 J urisdici ifui ot Election Coin- 

niivMoii to eiKinire kilo eorriipt praelici — Whether 
• *lu 1 Ifcl hv Ihis .\rlK'l(‘. See Ih'pnEsriihilion oT 

tlH* PcM.ple Ai l s, 7. AIK 1957 All 292 {DU). 

Alls. 192 (1), 191 ( 1 ) (.|) — Kemedv under. 
<»peii — Writ of (|iio wnrraiilo not issued. 

iier<‘ lh(* (.onslitntion pro\ides aii adi^fiualo 
iemed\ in Ail. 192 hv wav ol a relereiice to llic 
Kaipiainukh. which ri'inedv was both speed v and 
(•Ile(ti\c. redre.ss to tliein hv wav ol issue »l 
writ ol (jim warranto could not he alh»wed. AIK 
M»al .SC 207 Kd. fin. ILK (1955) Hvd 292: AIK 

! '*** ***') (Prs 15. 14, 15) 

(DK). 

AKTICLE 195 

— Not exhaustive of penal 
powers of Slate Lettishilure. 

.\i (i( le 19.5 merelv places a rc'ilridion upon Ihi’' 
power and privifeye ol Ihe Slate Lci;islalnres lo 
inmiNh persfuis ^illin£' or votinj* In the L(‘;d''l diiri^- 
imaulhorisediv. Tliis article cannot lie read as 
< \haiislive (i{ all Die penal powers ol Ihe Slate 
l.e^dsl limes. (1965) 2 Cri L.I 170: ILK (1965) 

2 All 281 : 1965 All W K (HC) 286: 1965 All Cil 
K 215: AIK 1965 All 549 (555) (PI C) (Pr I) 
(l>K). 

AKIICLE 194 
SYNOPSIS 

((atiislitution ol India. .\il. 191.) 

1. Ere<*dom of speeeli In Die Le^lslalure. 

2. Pobliealion of speeeli made in Ihe Lejilsla- 

lure. 

5. Clause (5). 

(a) laiw made by Slate Leulsialiire. 

(b) Lettislullve fiinelious of olUeers and 
members — Power of Court lo Interfere, 

(e) Pow<>r lo piiiiisb for breaeb of prl- 
\ llef»e. 

(d) Aetioii for eoiileiiipl — Iiilerfereiiee 
Coiirl. 

4. Ereedoiii from arresl. 


All. 195 — Seope 


Iiv 
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1. Freedom of speech In the LeKislaliire. 

Art. 194 (1) and (2) and Art. 19 (1) (a) — 
Scope of Arl. 194 (1) — Ii confers on le|>lslulurs 
trccfloni of speech Independenlly of Arl. !9 (1) (o). 

Clause U) ol Arl. 194, makes it clear that 111 .' 
freedom <)l spi'cch in the Le;;islalure ol cverr 
iialc which it prescrihes, is suhject lo the pni- 
visions ol Ihe Conslilulion, and lo the rules and 
slandmg orders. regulalinK Ihe procedure of the 

I cf'islalure. While inlerprclinj; this clause, ii is 
necessary lo emphasise that liie provisions ot thi’ 
Conslilulioa subjccl lo which Ireedom (jf sp^-cf !i 
has baeii conlerre<I on the le^isialors are ind 
Ihe general provisions of the Conslilulion but only 
such of Ihcm as relale lo Ihe rcijulalion oi Ihc 

procedure of Ihe Legislature. The ruh- and 
slanding orders mav regulate Ihe procedure of 
the Lcgislalure and some ot the provisions of the 
Conslilulion mav also jnirporl lo regulale ilMlicsc 
are. (or instance. Ails. ‘JOS and 211. The ad- 
jcclival clause “regulating Hit* procedure of (Ik- 

Legislature ' governs both Ibe preceding clauses 
relating lo “ibe piaivisions of ihe Conslitulion' 

ainl “Ihe rules and .standing orders". I’herelore. 
clause (1) c<»nlcrs on Ihe legi-'lalors spet ili( ;i!l\ 
Ihe right of freed(»m of sfieech suliiecl b> Ihe linii- 
lalion fuescrlherl hv ils hrsi pari. M\ making 

Jhis ^lau^e suhjeci only to tlie spe« ilieil ijrovisii.ijs 
o! Ihe ('.onslilulion, Ihe Conslilulion makers 

wanted lo make il cIimi* Dial they llmoghl il 
neccssarv lo conler on the legislators ficeilom ol 
speech scpjiralclv and in a srnse. independcnll\‘ ol 
All. 19 (!) (a). II ail llial Ihe Icgislalois wen 
entilb'd !o claim w.ts IIk Ireedom ol spet't h and 
e\f)ression t'nshiineij in .\rl. 19 (1) (a), il would 
haNe heen umietassarv lo conicr llie .>ame rigid 
spi'cilical! v in ihe manner adopted bv .Vrl. 191 

(1) ; and so. il wtiuld be legiliinalc lo conclude 
that Arl. 19 (1) (a) is no! one ol the |ir(>\isions 
ol Ibe Conslilulion wbi( li conirtds (he lirst pai l 
ol clause (1) of Ail. 194. I'uiiber liie Loiistilu- 
lifui-makers allacbcd so much imporlance lo the 
necc'ssdv of ahsolub' lrec«|om in debates widiin 
llic legislalivc chambers Ibal Ihcv llmugid it 
necessary lo conicr coniplcfc imnuinilv on l)i(‘ 
legislators Iroin anv action in anv Court in cv 
peel ol Ihcir speeches in llie legislative chamliers 
in the widt* Ici ins pn st ribed bv danse (21. Thus, 
clause (I) (onbo's Ireedom oj spi'ec b ou tlic Ic gis 
lalois wilbin Ibe legislalivc chamber ami c knise 

(2) makt s il plain tiial Ibe freedom is lilerallv 
.'ibsoliile and milellcred. In the Mailer of I’nder 
Arl. I Id ol llie (amsliliilifin of India. (llMJa) 1 .SfM 
H47: (UMm) I SCA 447: AIK 1905 SC 745 (7901 
(IM D) (1*1- 91). 

• .Art. 194 — .Arl, 104. wli<>llicr Is .subject lo 

other pro\isions of (ionstttiiMon. 

.All (he lour < laiist's of .\rl. 101. are not in 
Icrnis made Nubiei I lo Ibe provisions contained in 
Pari III. In lad. clause (2) is louched in sueh 
wi(l(' lernis that, in exireisiiig Ihe rights coidcir- 
ed on them by clause (I), il llie legislators hv 
Iheir speeches coulia\en(‘ anv ol Ihe Jiindamcnial 
riglils guaranlecd hv Pari d. Ilicv would not i>e 
liable lor anv aclion in any ( oiirt. .\everthele>', 
il for fdher valid consideralions. il appeals iii.d 
the conlenis ol clause (d). mav not exclude 
applicabiiily (*l certam relevant provisions ol 
Conslilulion. il would nol be reasonable lo 
gesi Ibal Ibose provisions iniisl be ignored 
bc‘cause Ihe said clause does nol ofien wilh 
words "subject lo tlu* other provisions ol 
(a>n.slilution. " In dcaliHg wilh llie died ol 
provisions contained in clause |d) ol .\rl. 
wherever il appears Ibal Ibere is a conflid betw- 
een the said provisions and Ihe provisions per- 
taining lo funduinenlal rights, an allcinpl wil 


IIk' 

Ilie 

sug- 

jusl 

Ihc 

llic 

IIh' 

191 


have lo b(’ made lo resolve Ihc said ronllicl by 
Ibe adoption ol Ibc rule of harmonious conslrur- 
lion. In Ihe Mailer of I’nder .Arl. 14d of the 
Conslilulion o| India, (IIHIo) 1 SCJ 847: (1995) 
1 SCA 447 : AIK 1905 SC 745 (761, «06. 807) (PlF) 
(Prs 90, 190). 

Art. 194 — Scope and exleiil of prixilcge. 

Art. I9-I ol Ihe (Conslilulion makes il dcarlii.it 
Ihe iinmunitv iroin lialiitilv b> prosecnlioij ex- 
tends to only what is said williin Ihe wali.s of 
the Legishtiure, It helps lo secure a Iree. frank, 
and learless flisciission in Ihc Legi' hilu t < . Simi- 
larly. oil if lid puhlicalions of Ihc pi ocecfiings o) 
Ihe la gislalure carrv iniiiiunilv for jill com c 'ued 
or c(.nned(<I wilh such publicalion. ILK (1957) 9 
(x\\ 529: 09 Cal \VN 971 : AIK 1950 Cal 499 (495) 
(Pi A) (Pr 12). 

All. 194 (2) and (9) — Scope — If imiii:- 
alP evdiisbe, 

(.1; Uses (2) and (d) of liie .Ailide are niuluaily 
«-\dnsi\e and Ihc powers, juivilcges and immuoi- 
li(N ol lie* laller clause' can have nolliing w'lal- 
e\ti ti- d<i with those of clause (2). i'iic iwo 
e lauscs caniml possiblv cover the same lidd. ILK 
(1057) 9 Cal 529: 09 Cal W.\ 971 : AIK 1950 C:d 
4:::; (490) (Pi C) (iv I9). 

— — -4il. 194 — Mcmlicr of Legislalivc Asscniblv 

— lAUnl of rights and pri\ilegcs in icspecl to 
speed; and publicalion. 

A member cannol be prose<ul<-d lor jmvihing 
''aid in Ihe AsM'inblv (.liamber nor can he lie lu‘!d 
lial)j(' in resped of an\' fnililicalion under (In* 
iniliM»iil\’ ol Ihe IIous(.' ol ;in\' ri'iiorl (»i proceed- 
ings. As a meinixT ol llu- Assemldv liie (.elihuni r 
(•.‘imol lii»\e anv liirllier or lii-her i-onsliiuliond 
riglils »►; spi'edi and [)ul)li< ali<>n Ilian lho''e gnaiaii- 
b-td under elaiisi-s (I) and 12) ol .\||. 19-1 ILK 
(19.57) 9 Cal 529: 09 Cal M N 971 : .VIK 1950 Cal 
499 (497) (PI D) (Pr 22). 

All. 194 (I) iind (2) — ricedoni of speech in 

legislaliirc — Protcclion from legal proceedings. 

(.Is. (I) and (2) ol Arl. 19-1 firoled iiiisoliile- 
Iv and comph'ldv ji member in ii'spccl oj anv 
speech made hv him in (Ik* Lcgislalivi' .Asseiiihlv 
or in anv coinmiltic ol llie Lcgislaliiii — lli.s words 
spoken williin the lour walls oi Ihe Asseinhlv 
are dearly ami ahsoluldv privileged and no pro- 
teeding eilher civil or eriininal mav he (aki'ii in 

re<p(a I ol Ihem. 55 Cal W.\ 745: 52 Oi L.J 1522: 
AIK 1951 Cal 170 (178) (Prs 2!. 22) (I>H), 

All. 194 (I) — Scope — If confrollcd by .Vrl. 

211 — Freedom of speech in Stale Lcglslaliire — 

— Kesti Ictioiis on. 

'Ibe Ireeilom ol s|)ee( b referred lo in CA. (I) of 
\rl. 194 is subjed !(» lljc resiriclitais impctsed bN’ 

.\|-I. 211. .\ml the rules made Ijv tile Stale 

I.egislalure mav lurlln'i* rcslrid 
ot sp(i(b. (d. (il ol K. 189 of 

is mlemh'd (o pi'event <liscu>sioii 
wiihr '‘111) ludiee in law Courts 
wider ill ils language than Arl. 211 oj Hie (‘miN- 
litulimi. inasnuieb as ii prohibils anv rellei li^i 
on anv Court ol law (iiol (inlv ol High Courls) m 
exe rdse o| i(> iudieial limdions. 1958 Cri L.f 19.5.5: 
ILK (19.58) (dll 195; .VIK 1958 Orissa 108 i\l'> 
179) (Pi C) (Pr 10) (I)K), 


llial fret'dom 
(lie said Holes 
ol anv m.iller 
ami C,l. (iv) is 


— -Art, 194 (I) and (2) — Scope. 

I hc Conslilulion deliberalely uses |i,e K stri- - 

siihied to the other pro\i- 
I-k (1) of Art. 194 but oiniK 
(2|. Hence llieri' is conside- 
conlenlion llial tlic in(enliui» 


live words, naimlv 
sions’, d( ., only in 
llie same Iroin Cl. 
rablo lorce in llie 
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of the framers of the Constitution is that the 
L"’"ered .should 

enHih^ri '•*' Minister was 

194 I > ^hn ™munity under Cl. (2) of .Art. 

sher oi the newspaper had commilled contempt of 
Court by piibhshins the speech of the Chief Mi- 

M, claim immunity under 
r 194. 1958 Cri U 1055: ILR (1958) 

1958 Orissa 168 (175 176 1771 

(Pt E) (Prs 16, 17, 21, 22) (DB). ' ’ 

194 (2) and (3) — Speech In Slate 
Legislature amounting to contempt — Jurisdic- 
tion of High Court. 

Per Barman J.:_ The High Court has no 
lurisdiclion to take action against a .Member of 
the Lcgislalure tor his speech in the Legislature 
even if it amounts to contempt. The appropriate 
procedure would be to leave the matter to the 
Mate Lcgislalive Assembly to be referred to its 
CommiUees ol Privileges in accordance with its 
own rules of P/ocedure and the provisions of the 

^9^^ Cri LJ 1055: ILR (1958) Cut 

-—Art. 194 — Orissa Legislative Assembly Rules, 

T question relallng lo mailer 

Milbin Speakers jurisdiction. 

A freedom of speech conferred bv 

Art ly-l 1) on the members of Assembly is sub- 
lec to the other provisions of the ConstiluUon 
and the rules framed by the Legislature. 

Under Art. 194 (3) the powers and privileges of 
a member of a Legi.slalure are same as those of 
a member ot the House of Commons and as no 
question dealing with mailers within the jurisdic- 
lion ol the Speaker are allowed to he put bv anv 
wnlten or public notice in the House of Commons 
tlie Speaker docs not act in excess of Ihe powers 
conferred on him bv R. 49 in disallowing such 

Tin 4or;> 11-R ^1953) Cut 404: 

AIR 1953 Orissa 111 (115) (Pi F) (Pr 9) (DB). 

2. Publication of speech made in the Legislature, 

• Art. 194 — Publication by member of ques- 

tion disallowed by speaker of Legislative Assenib- 
dQo^“ absolute privilege — Penal Code (1860), 

So long as Parliament does not crystallise the 
legal posilion by its own legislation, llie privileges 
powers and immunities of a House of a Stale Legis- 
lature or Parliament or of its members are die 
same as those of the House ot Commons. There 
IS no absolute privilege attaching lo the pubiica- 
lion of extracts Irom proceedings in the House of 
Commons. So far as a member of the House of 
Commons is concerned, he has an absolute 
privilege in respect of what he has spoken within 
Ihe four walls of Ihe House, hut there is only a 
qualified privilege in his favour even in respect 
ot wliat he has himself said in the House, if he 
causes the same lo he published in the public 
pre.ss. There is no absolute privilege in favour 
ot a member of the Legislature in respect of a 
publication of a (lueslion at the instance of Ihe 
member who had sought lo put it in llie liouse, 
but was disallowed bv Uie Speaker, when that 
question contains defamatory imputations regard- 
ing Ihe character ol a person. (1794) 1 Esp 22r> 
(228) and (1813) 1 M. and S. 273 (277, 278) and 
(1868) 4QB73, Rel. on; AIR 1959 SC 395. Dist. AIR 
1956 Cal 433, AfTirmcd. Such a publication is not 
excepted bv any of the exceptions contained in 
S. 499, 1. P. C. from the law of defamation. Dr 
Jalish Chandra Ghosh v. Hari Sadhan Mukherjee 


1961 SCD 216: (1962) 1 SCJ 411' 1962 MaH i¥ 
(Cri) 298: (1961) 3 SCR 486: (1962) 2 Andh IT 

Si IHC)231,lMr 

«3 w" 617) ‘(pJi’e, 7l'' ™ S' 


Art. 194 (3) — Breach of privilege. 

A report of the whole speech includine the et- 
punged portion in derogation to the orders of the 
Speaker Passed in the House may, priraa facie 

?T a breach of the privi- 

ol^ thpLir® House arising out of the publication 
ol the offending news item. M. S. M. Sharma v 
Oil Krishna Smha, (1959) 2 Mad LJ fSn 
(1959) 2 Andh \VR (SC) 125: 1959 Mad LJ 

1959 S^C^39W4m' 

1959 SC 39p (412) (P| H) (Pr 32). 


Art, J94 — Breach of privilege. 

It will be for the House on the advice of its 
Committee of Privileges to consider the true effect 
nf th!f Speakers directions that certain portions 
?nr Vn proceedings be expugned. It will again, be 

rnhni whether the Speaker’s 

luhng made distinctly and audibly that a portion 

H Jir expunged amounts lo a 

i*° ffie Press reporters not to publish the 
same, and whether the publication of the speech 
directed o be expunged, is or is not a breach of 
flic prnilege ot the Mouse amounting to a con- 
tempt of the Speaker and the House. iM. S. M. 

rirlTof.' ■ Sinha, (1959) 2 Mad LJ 

R soft Supp (1) SC 

R 806: AIR l9o9 SC 395 (412, 413) (Pt J) (Pr 34). 

Publicallon of proceedings In 
legislature by a member — Extent of privilege — 
yuesfions sought lo be put asked in Leglsla- 
Ihc Assembly but disallowed — Publication ol — 

1 ember If can claim privilege In respect of such 
questions — (Penal Code (I860), S. 499). 

Immunity from liability to proceedings in Court 
can only he claimed on proof of the fact that 
w mt "«s said was a part of the proceedings of 
lu? Legislature or (hat the offending words were 
part ot the proceedings published under authority. 
Itic express constitutional provisions in CLs. (1) 
and (-) of .Art. 194 are a complete and conclusive 
code as respects the privilege of free speech and 
imnuinitv from liability lo proceedings in Court, 
the petitioner, a member of a Legislative -Assemb- 
ly. questions about the conduct of a Sub 

Divisional Magistrate W’ere disallowed in the Legis- 
lative Assembly had them subsequently published 
m a newspaper. On a prosecution under S. 500, 
Penal Code, the member claimed a privilege under 
Art. 194 ot the Constitution. 

Held, that the Indian law' of defamation does 
not exempt publication of the proceedings of the 
Legislature from the purview' of the law*. ILR 
(1957) 3 Cal 529: 60 Cal W\ 971: AIR 1956 Cal 
433 (435, 436. 4.37) (Pt B) (Prs 13, 15, 18, 20). 

■ -Art. 194 (1), (2) and (3) — Speech by mem- 

ber of Stale Legislature — Extent of privilege — ' 
Publication In newspaper — Criminal proceed- 
ings if barred — Penal Code, Ss. 449 and 500. 

CIs. (1) and (2) of Art. 194 of the Constilulion 
protect absolulelv and completely a member in 
respect of any speech made bv him in the Legis- 
lative Assembly or in any Committee of the Legis- 
lature. His w'ords spoken within the four wallj 
of the .Assembly are clearly and absolulelv privi- 
leged and no proceeding, either civil or criminal, 
may be taken in respect of them. 

It is clear from the words of Cl. (21 of .Art. 194 
that no publicaliou of reports of proceedings ol 
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a legislature is protected unless such is a publica- 
tion authorised by the legislature. This clause 
has. therefore, no application whatsoever to the 
publication of such reports in a newspaper unless 
it was made under the authority of the legislature. 

Clause (3) of Art. 194 can have no application 
to the case of publishers of a newspaper because 
tt only applies to privileges, powers and im- 
munities of members of the Legislative Assembly. 
It would apply to a member of the Legislative 
Assembly as such. If he makes a speech in the 
Assembly, he cannot possibly be held liable for 
its publication in a newspaper when he has him- 
self done nothing to cause such publicatioti. But 
if he in his private capacity causes his speech to 
be published in the newspaper, he would be liable 
in spile of CL (3) of Art. 194. 

The rule of English law that a faithful report 
in a public newspaper of a debate in either House 
of Parlianic-nt is priyileged. docs not apply to 
India. That rule finds no place in the 1. P. Code 
-and, therefore, reports of proceedings of a legis- 
lature in an Indian newspaper, unles.s such are 
•expressly authorised by the House are not the 
subject-matter of privilege and mav found a com- 
plaint for defamation under S. 500. 1. P. Code. 
62 CrI LJ 1422: 55 CWN 745; AIK 1951 Cal 170 


The majoril3' decision is to be taken to have 
settled that Art. 19 (IJ (a) would not apply, 
and Art. 21 would. 

Per Sarkar, J. : — Article 13 makes a law bad if 
It conflicts with fundamental rights. It cannot be 
argued that since Art. 13 might make laws made 
under Cl. (3) of Art. 194 void, the privileges con- 
terred by the second part of that clause must also 
be void. .Article 13 has no application to a provi- 
sion in the Constitution itself. It governs only 
the laws made by a State Legislature which Art. 
194 (;ij is not. Therefore it cannot be held that 
becau.se a law defining privileges if made, would 
be void it in conflict with fundamental rights, the 
privileges incorporated in Art. 194 (3) must also 
have been intc-nded to be subject to the funda- 
mental rights. If such was the intention Cl. (3) 
would have started with a provision that it would 
be subject to the Constitution. In the .Matter of 
under Article 143 of the Constitution of India, 
(1965) 1 SCJ 847: (1905) 1 SCA 447: AIR 1985 
SC 745 (765, 803. 804) (Pi H) (Prs 54, 184). 

• Arts. 194 (3). 196 — Distinction between — 

‘Powers' meaning of — Dissolution of Stale Legis- 
lature. elYect of — English pruetlee cannot be 
availed of. 


<178) (Pi A) (Prs 18, 21, 22, 28) (DB). 

a. Clause (3). 

(u) Law made b.y Slate I>c‘gislatiire. 

(b) Legislative functions of ollieers and 
members — Power of Court to interfere, 
(e) Power to punish for breach of pri- 
vilege. 

(d) Action for contempt — Interference by 
Court. 

3. Clause (3). 

• Art. 194 (3) — Powers, privileges and Im- 

munitics — Inquiry as to. 

dhe second part of Cl. (3) of .Art. 194 requires 
(hat file powers, privileges and immunities which 
are claimed bv the House of Legislature must be 
shown to have subsisted at the ( ommencement of 
tlie Constitution, i.e., on the 20th Januarv, 1950. 
In every case wlierc a power is claimed it is neces- 
sary to enquire whether it was an existing power 
at the relevant lime. It must also appear that 
the said power was not only claimed bv the House 
of Commons, but was reeogviised bv the English 
Courts. It would obviously be idle to contend 
that if a particular power which is claimed bv 
the House of Legislature was claimed bv the House 
of Commons but was not recognised by the 
English Courts, it would still be upheld under 
the hitler part of Cl. (3) only on the ground that 
it was in fact claimed by the House ot Commons. 
In the Matter of under Art. 143 of the Constitu- 
tion of India, (1965) 1 SCJ 847: (1965) 1 SC.A 
447: AiK 1965 SC 745 (761) (Pt E) (Pr M). 

m Arts. 194 (3) and 13 — Privileges claimed by 

House of Legislature — How far arc they sub- 
ieet to fundamental rights. 

Per Majority— So iar as the question, namolv, 
if it appears that any of the powers, privileges 
and immunities claimed by the House ol Legis- 
iature are inconsistent with the limdamental rights 
guaranteed by the Constitution, hovv' is the 
llict going to be resolved, is concerned, a partial 
answer is to be found in Sharma s case, AIK 19. )9 
SC 395. The majority decision in that case does 
not lay down a general proposition that whenever 
there is a conflict between the provisions ot the 
latter part of Art. 194 (3) and anv of the piovi- 
sions of the fundamental rights guaranteed bv I art 
3, the latter must always yield to the former. 


The powers, privileges and immunities of Stale 
Legislatures and their members with which .Art. 
194 deals have no reference or relevance to tlie 
legislative procedure which is the subject-matter 
of the provisions oi Art. 190. In the ccmte.xt, the 
word 'powers’ used in Art. 194 (3) must be con- 
sidered along with the words 'p.rivileges and im- 
iiumilies' to which the said clause rcters, and there 
can be no doubt that the said word can have no 
reference to the eifect of dissolution of the 
State Legislature. Ttie two topics are entirely ditT- 
ercnl and distinct and the provisions in respect of 
one cannot be invoked in regard to the other. 
Therefore, there is no constitutional basis for the 
argument that unless the Legislature by law has 
made a contrary provision the English convention 
with regard to the eliecl of dissolution shall 
prevail in this country. Purushothaman Nam- 
imdiri v. Stale of Kerala. 1962 Sup (1) SCR 753: 40 
.Mys LJ 193: (1962) 1 SCJ 477: (1962) 1 .Mad LJ 
(SC) 180: (1962) I Andh UR (SC) 180: (1962) 
1 SCA 681: 1962 Ker LT (SC) 1: (1962) 1 Kcr 
LR I: 1982 Ker LJ 86: AIR 1962 SC 694 (699, 
700) (Pt B) (Hr 9). 


• Art. 194 (3) — Legislature of Stales and 

their members — Powers, privileges and im- 
niiinilies of — (Per majority; Subba Bao, J., 
Contra). 


The latter part of Art. 194 (3) confers all the 
powers, privileges and immunities on the House 
of the Legislature of the State. Its members and 
Committees shall have all the powers, privileges 
and immunilies of the House of Commons at The 
date of llic commencement of our Conslilulion. 
After finding tliat at the relevant time the House 
of Commons had a particular power, privilege or 
imniunilv to deny that to the House ol the Legis- 
lature of the Stale will be not to interpret llie 
Constitution but to re make it. M. S. M. Sharma 
V. Sri Krishna Sinha, (1959) 2 Mad LJ (SC) l‘>5* 
(1959) 2 Andh \VB (SC) 125: 1959 Mad LJ fCr) 
660: 19.59 SCJ 925: (1959) Supp (1) SCR 806: AIR 
1959 SC 395 (407, 421, 422) (IM B) (Prs 23. 54). 


• Art. 194 — 

lo Art. 194 (3). 
ed. 


*..> subject 

AIR 19d« Madb Bha 31, Overrul- 


Arlir e 19 ( ) (ai and Art. 194 (.4) have to be 
reconciled and tlie only wav of reconciling the 
same is to read Art. 19 (I) (a) as subject to th« 
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fallcr pml or All. 194 AIR in.V.> Mn.Ih 151, a 

.51 Ovcn-iiU,!; I!).,4 Cri L.T 1701: .\IR l9.-,4 SC 
(.51) N')l <ni. M. S. M. Sliarnia v. Sri Krishna 

>^v' M.,-0 V“"' '2.1: 19.a!) SC.F 

M.'s i,;; ’a;.!""?.-'”, S'- 

(40.S. 4();). 410. 41.. 4I.S) (IM C) (l>is 2K. 2S. 4;j. 

• An. 194 (ll) — Claim o| priviloyo — ISurdcn 
o pro,, ,s on rlaiimnit — (Per Sul, ha Ran. .).| — 

\ I I I '.v, '• *'‘''loia Siiiha. (19591 2 

5 11(1 U (.S(,) ^•25: (19.59) 2 .Andh \M{ (<SC1 125. 

' ) 1^*59 SCJ (1959) Siinii* 

(Iv 47)*^ ''**** ^■*^'** ^*** *'* 

~ ^*** (*M — in Ar!. 20 ('J) 

Monmn.i* — Hrcacli o| DarlianK'nlarv piivilcrro 

mihl,. puuishim.nl lor - .Vpplirahililv ol Arl. 

a;mW954^a.. dill,;'’ 

Arf. 194 

^^’hal Is. 


(•1) — ('arlianioiitaiY priAilcgc 


F Milianionlarv privilcEjo ol i|,e llimso of Com. 

m<*iis in till' I lilted Kingdom is |]ir siiin of tlx- 

';'‘‘‘‘;‘"'<‘n1al i\n\Ms ol the House ;„nl of i|s in- 

< iMtliiai meniheis as a.tjainsi ih,- pieroj/alives of 

llui (.loWM. [lie altihdiitv ol Hu* ordinarv (;oln^^ 

ol law anid llu* speeial rioJits ol i),e Hohm* ol 
Lords. 

'liuv are ri-hls wiiirli sovereign legislature 
nuisi possess lor llie due execution of its powers 
■Sonu' ol them are enioved hv individual meni- 
I)ors lor the ohvuuis reason (hat the House ean- 
O-'Honn Its lunelions will, out an unimpeded 
ii.se o! tlieir services and others hv siieh House 
l<»r the i)rolee(jon ol its meinlx'is and the vindi- 
■ •ah.m (,1 Ms own aulhoritv. preslioe. power and 

limush llu* distim lion helwcen privile^^e and 
lunl^l,ln^ IV not al\va\s apparcni. llu- mon- con- 
\cmcMl <„uix,. IV lo reserve llie term 'privilei;,'’ lo 
eerlam I muhimental riylils ol eaeh House whirl, 
are r.nerallv aeeepled as csseulial lur the e\er- 
".1- '''' ‘"'"lill'lioual lunelions. |IJ{ (19.55) 

Jim fr -‘HI (.525) 
(PI E) (Pis 9. 10) (I)B). ' 

~~Ai*. 194 (5) — I'roeediiie followed hv I5ri- 

ish Parhiiineiil — Hhidiiis elleel oii Iiidhiii I.egis- 
latiires. 

I hoiiyli \i l. Hil det lare.s that tlie ()rivileyes o| 
eaeli ihuise ol M,.. Slate Heyislaliin* :md tlie nu'm- 
hers Iheieo! sludl ho. save in re^pect ol matters 
MX'nlied m (.Is. ,I| and (2) ol .\rl. HH. Uie 
same as lliose enjn\ed hv the Hrilish House of 
C.nmmons and ils member^. il does nol follow 
thal (he .Speaker and the Slate keqislalnrf are 
hoiuKl to lolluw (he procedure in the Ihilish 
Parliament in every detail. .\Her all. there is 
nolliinji Naerosaiu t alunit that pro(<*dure IIJ< 
(1955) I All ‘>5 : 1954 Cil L.l «9I : AIK 19.VI All 
519 (527. 528) (!>( I) (|»rs 14. 15) (I)B). 


Arts. 194 (5). 20 (2)— Art. 194 (5) nol lioveifi- 

ed by Arl. 2o (2). 

Fundamental riglMs eannol {,’overn. <‘\(Tpi ot 
course where it is .speeiMeaHv or hv impli<*alion 
mleiuled that thev sliould. various part of (lu* 
(.onslitulion. '1 he Irame of .\rt. 194. leniemher- 
ing the rules ol pmnimaliral ( (uistruction. i ;in- 
not he ii^nored. 5 he oinissif)n o| ||u> words 
'suiiic'l lo anv provision ol the Constilnlion" 
as tit^yvnuun CIs. (2), |5) and (4) of .\r(. 194 lias 
a siKinlieaiue which cannot lie omitted Irom eon 
sideration. ll is thus clear tlial Arl. 194 ( 3 ) is 


m.l Sovimcl hy .Arl. 20 (2) of Iho Con.stilulion 
(hhl/ (.is,.| .1,1(1 AIR 1941 R,,,,,, 15,^ DisUnguish- 

(Per Conlrul.— If ihcrc hud Ik-cii double puni- 
shmenl ol Die pelitioiicr for Ihe same olfeiice— 
olleiue as contemplated liy Art. 20 (2) of the 
(.onslMulifm— then the petitioner would have 
)>ceu (v, Piled lo leliel hv the Court hecau.se the 
pnvileses. immunilics and powers of Ihe House 
"I- Ils .Speaker could nol override Ihe positive 
prohrhiPons contained in the Conslilulion nor 
‘oiild lhe\ mak(‘ tin* provisions of Part 5 the 
imdameiMal risht. nujtalory, even lliounh’ Art! 
l.H (5) has not been made speeifie.div suhjeel to 
(he otlier proxisions of the Constitution. To hold 
otherwise would i)e to place the Speaker or Ihe 
l.c<,uslalurc ol a Slate. above the Onislitutioii 

^ ***•'*■* 351. :«()) 

(Pt K) (I’rs 27. ;i0, 68) (DB). 


(I- i)‘'i *?■* ~ ^ P'liSiMi piecedoiils — 

(C. I. (.ode (1998). Preamble.). 

.\parl Irom Ihe persuasive aiilhorilv of great 
'•line ol hnehsh de, isioi, ||,e,e is a delinile pn>- 
viMon m Arl. I9| p-!, of (he C-msIilulim, which en- 
I'uns Ihe Courls lo look lo those aulhorilies in 
Oidei lo know lo,- (erlain whal Ihe imwei's. pri- 

Mleges ;m<| imi„u„jtj,.s „( ||„. I.eeishdui-es of Ihe 

iio' m.-'.'’ . ' " 09.5.5) 1 All 25: 1954 CrI I.J 091: 
AIB 19., 4 All 519 (:m) (1*1 B) (l*r 05) (DB). 

***■* (.(mil dealing will, liiiiilalions of 
poMcis and pii, lieges of .Slate I.egi.shiliire — 

iVn-i','”'" •''■'•'■''•''•"I'* eannol be depended on. II.K 

le... 1.."’.''''*""' Assam 100 (ION. 

109) (1*1 I ) (1*,. ,2) (DB). 


Alls. 194 (.{). 12 and 

■ - • » • 


79 

.\rl . 


W'ords ‘‘oliur 
12 -- .Meaning 


a u I hoi’i 1 i i“s )i> I'clerred in 

' HIIAU III .IIV. nulls, 

"I IIoiis(* ot I.eyKIalure is sepnr.de entilv U'-t 
(onimg 11 , 1 , ler Arl. 12 79. .See Ihid, .\rl. 12. 

00 Bom CK 270: ILB (1057) Bom 218. 


of. 


All, 194 — Privile^ies of nit‘iiibers — Ivxleiit 


Her Dixit .1.1 — - I'ndcr .Art, 194. the power', 
pi i\ ih'i.'es. and immimili(*s oi .Stale Lcj'lslalurc' 
;md their members are not ahsolntr. Tiiev .ire 
‘'Uhicit to |h(* pro\ i.sions o2 the (Ainslilulioii and 
;M'e modilied hv llie lund.nnenlal prineipie. th.it 
h i** tile (.o5)^lilution whit ll is supreme and not 
■ he I.e<>isl;ilure. It (annol, lltercitue. he miernd 
Irom. tlie po.'session ol A-ertain powers and (ui- 
\ileecs hv Ihe Ihnise ol CommonN ot the I'aili.i 
meni ol ihi* I niled J\in;^d(>m. that Hie like powers 
iieeessaril\ heloii;* to tlie keLti'lalnres uilder the 
(.onslitulion. II a power <u pmileyf* claimed h' 
tfu* Le*!isI;Muri* is elearh repufmaiil lo Ihe (aui'li- 
lulion, then nolw iUislandiii^ Ihe tael Hiat it i'* 
one wliieh Hu* Ilouse ol (]«»mmoil*' ciijoNcd al the 
< omnu lu I nieiil ol Hie (ionsliiulion it mu'l he 
df-niid !•) Ihe kegiNlatun*. ILK (1952) .Mndh Kha 
145 r AIK 1952 Aladli 15 51 (45, 44) (Ft Q) (Fr45) 
(I)K). 

[Overruled m .\1H I9.'»9 SC .39.').]. 

/• 

Arts, 194. 226 — Privileges of nieinher — D<’’ 

lenninnlion — .Iiirisdielioii of flit'll ('oiirl. 

(Per Sniiiasumlaram. .1. ;) — The ohlij^alion 1*4 
aseeitahi and d(*l(Tinine Hie pri\ilet'es (*l a nu ni- 
hei ol the ILuise resis priniarilv and in Ihe lii't 
iuslaiue with the House ami House oiilv aiul iuri'- 
diclion ol the Iliiih Court eonies in oidv lalci. i • 
when H'.e H<nisSe lails to |)ertjnm its dulu*' 
refu'es to peilorm ils duties or perfoiins it con 
Irarv lo clause 5 of Arl. 194. ILK (1955) .Mad 95: 

64 Mad LAV 1931 : 1951 Mad \VN (> 258: 1951 
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Mad \V.\ 8.38 : t9.i2-t Mad L.J 1 : 
117 flit)) (Pt C) (Pr 10) (DB). 


.\IK 1052 .Mad 


3 fa). Law made by Stale Legislature. 

Arts. 104 f.3) and 1.3 — I.aw made by 
Male Le^LsIaliire in exercise of power conferred 
by lirsl pail of Art. IJM (I) — 1| will be govern- 
ed by Art, 13. 

11 Ihe Le«isUilure of n Stale were lo make a 
law ill pursuance of the autiioritv eonlerreil on 
it I)y clause (3) ol Art. 194, it would i.e law with- 
in the meaning of Art. i;t, and clause (2) ot 
Art. l.i would reiulei' it void il it contra\'enes or 
ahridpes the fundameiihd riKids «iiaranleed hv 
Part III. In other words if a law is made iiixler 
Uie purported exert i.se of Hie power t (inlerred hv 
Hie iirst part of Cl. (.3). il will have to salivlv 
the lest prescrilied hv Ihe fundamental riidUs 
Cuaraiiloed hv Ihe (.onslilulion. AlU I9:i9 SC .i9:>. 
Hel. on. In the .Matter of. under Art. 14.3 ol the 
CoiislitulioM t)l India, (19G5) 1 SCJ S47 : (196.>) 
I SCA 447 : AIK HMi5 SC 745 (701. 702, 700J 
(IM 0) (Prs 37. 50). 


® Arls, 194, 2U8 — Dijirivalion of personal 

Hberly — Arl. 21. 

Tile Hihar I.e;'ishili\ t Assemlilv lias iiaintd 
rule.s in exercise til its ptiwers under .\r(. 208. 
It lollows that .\il. 191 (.31 read with Ihe rnlcN 
has laid down the proeetiure for enfon in},' its 
powers, privilej'es and immunities. it the peti- 
tioner is evenluallv depiiNcd ol his personal liher- 
Iv as a result ol the proeeedinj's heltui- the (him- 
mitlec of Privilej'es. sut h dt privalioii will la* 
in aeeordanee with procedure established hv law 
and the petitioner eaniuit complain of the breat h 
of his iuiulamental rif'ht under .Arl. 21. .M. S. .\I. 

SliarniH v. Sri Krishna Sinha, (1059) 2 .ML.f (S(d 
125 : (1959) 2 Andh WK (SC) 125: 1959 .MU 
(Cr) 06(1: 1959 SC.f 925 : (1959) Siipp (1) SCK 

896 : AIR 1959 SC 395 (410. 411) (Pi K) (Pr 29). 

Arls. 194 (3), 183, 185 and 208 (1)— Rule 14.3 of 

llie rules of procedure and eonduel of business of 
U. P. I.ethslalive Council framed under .\rl. 208 
(1) — X'aliditv — Rule is ntd ultra vires Inil is 
eonslilutionally valid. See Il>id, .\rt. 18.3. AIR 1963 
All 75. 


Arls. 194 (3). 20 (2), 13 (3) — Resolution of 

House — Naliire of. 

A resolulion is an expression of (he opinion of 
Ihe House or at best a rccommendalimi on anv 
particular mailer. It has not the status of a 
law. (1839) 9 Ad. and 1 at p. 11, Rel. on. 

Held, (hal the resolutuui of a Slale Legislature 
suspending a mcinher was not a law suhjett to 
the provisions t)f Art. 20 (2) or a judgment <»f a 
Court of .lusliee. 

I'urllier. that cvt'ii liaving regard h) the verv 
wide language in which ttie word ‘Law’ is used 
in Art. 13 (.3|. a rtsnlulioii er>iild not he acrura- 
telv (lest rihed as a law. for it was a mere ex- 
7 >ression ol opinion which eoulil ha\(* a binding 
<4re( t ill rases ot p^^^■ilc*ges. ILR (19.).i) 1 .Ail 25: 
1054 Cr LJ 691 : AIR 19.34 Ail 319 (3.31. 332) 
(PI L) (Prs 31. 32) (DR). 

3(b). Legisialive fiinelioiis of olHeers 
and iiieinbers — I*ower of (ajiirl 

lo iiilerfere. 

• Arls. 194 and 212 — Irregularity of pro- 

eedure In Legislaliire — iininuiiily from legal pro- 
ceedings — .\il. 32. 

The I.egislalure lias the lurisdictioii to go into 
Ihe (piestioii whether there has been complete 
lurixliclion to carry on its proceedings in accoi - 
dame witti its Rules ol Business. .\<m coinpliance 


of Die procedure laid down in the Rules of Busi- 
ness eaiuiol he a ground for inlerlerence by the 

Constitution. 

AU, l!).)l .SC 217. Bel. on. .\I. S. .M. .Sharina v. 
Hr. .Shree Krishna Sinha. (1961) 1 Kei* LR 8' 
1961 SCI) 79: (196!) 2 SCA 582: (1961) 1 SCK 

im/'inV; a?,;?; *'• '■“» 

— — .\rl. 194 (3) — Rreaeh of parllanienlarv pri- 
Mlege — .luri.sdiellon of Court. 

Though iieilher House in Lngland has ever ex- 
pressly renoinued Ihe claim nol onlv lo he the 
imige o\ (he breath of its own privileges hut of 
Iheir yn V excsleuce or limits, the Ctuirls have 
neyeitlieless eonsislt-nly lake,, (he view Hml 
neilher House oi Parliament has power hv anv 
^ole. resolulion o,- (h elaralion to t reale lor (hem- 
selves new jirivilegts iiol juslilied by Hie known 
iiiw s ciiicl cii.sUiJu.s ol I^«i rliaiiiciit. 

Lath house ill Britain possesses (a) Ihe rigid 
ol lieing (he exclusive pidge of Hu* legalilv o| ils 
own proceedings, |1,| |he rigid (o punish ils own 
members lor Iheir (t.mluct in Parliameid. and 
(e) Ihe rigid lo selllv its own pn^ceedimrs I| 
setlled law Ihal Ihe House o( Cominoms is nol 
rysponsihle h) anv exh nial aulhorilv lor lollowiu" 
Ihc rules d lays down lor ilself tor the iiansac^ 
lion ol Ils own hiisincss. H is oprn to the House 

10 tieparl 1 roiu (hem at ils own discrelion Fven 
where the procedure td |he House or tJie ri"ld 
ol ds memher.s In lake pari in its proceedim's" is 
dept'iuleid on slaUde— and Ibis is imporlant— tiie 
House Is immune froni seridinv hv Courls as lo 
Hie manner in width it iiderprels them. It lollows 
Irom Ihis (hat lor siuh purposes the House can 
praclicallv t haiige oi- supersede (he law. (1704) 
24 I) RaMi I 10.); (18ll| 14 KasI I at p. 14;"); (19391 
9 Ad. L. I at p. It; (1840) 11 .Ad. and P 
273 and (1884) 12 QBl) 271. Rel. ILR (1955) i 

fi't tVn'r^n'tDB)'!"'' 

i (■») — Briiu b of priviloge — Flmilllv 
of decision of Speaker. 

Eum an erroneous decision hv Mr. Speaker t»l 
the House in res|>( 1 1 of a J)reach of privilege can 
nol be (he siihjecl-matter of stridinv by a Court 
ol law. I iiiahlv allat hcs where under cover t)l 

11 no new privilege is created by tlie House lo a 
oetision ot the House in respect of a matter relat- 

(193.)) 1 KB ;)94. Rel. on. 

Obviously, Ihe High Court is not in any sense 
whatever a Court of appeal or revision against 
the legislature or against the rulings of Hie Speak 
er who. as Hie hohh r of an olfice of the Idohesl 
distmelion, has the sole rcsponsihilily t asl upon 
Jiiin o) maudamiiig the prestige and dignity of 
the Hoii>e. ILR (1055) 1 All 25: 10.54 CrT L.I 69L 
AHI^19.>4 All 319 (.326, .327) (IM G) (|*r.s 12. 13) 

~yis- 194 (3) 121. 211 - Mnllor .xclu.ivolv in 

Sp.ak.r s jiiiisdiili,,,, _ Corml .lidiiolle for 
Courls, ” 


As It i-i nslil iin.l proper IhM iiidiriMl ;oilhori 
lies slimild Ik- Ire.' troin ( rili. ism s„ ,|„.j 

imlico.l work .s , onc.nud in llu- .Slalo L.-isl', 
ure or Barh.oncnl. ,-orr..< t ,.|i,,u,.||,. r,.,,uiros llmi 
the I.ulu-mrv. on ,1s pari loo, sl,o„|,| rrliain In 
.onmunls m ,-,pr.l lo a mailer wl,i,h is oxrl 
S.v.lv w,ll.,n 11,.. |,„is<liclio„ and m.lho.iiv | 
ll,c vpioikcr a,,<l II,,. .Slat,. I,, sislalii,-,. II R fiox^ 

1 All 2.7: 1954 C- L.J 091 : AIK 1954 M , 

(IM M) (l>r i;i) (DB). " '*2') 

Andhra Pradesh Iie"ioi,',l Com 
m.llee Order (1958) and bye laws imTde iherer.' 
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CONSTITUTION OF INDIA (1950), Art. 194, Note 3 (b) 


der -- Andhra Pradesh Assembly Rules 'Re- 

gional Bill referred to Regional Committee— Bill 
passed by^ Legislature after considering Regional 
Committees report — Absence of notice to 
some members ol the Regional Committee about 
Its meeting ~ LiTect — Proceedings of Committee 
if null and void — Injunction to restrain Council 
of xMinisters trom presenting the Bill to the 
Governor for assent — Power of High Court. See 
ibid. Art. lt)t). AIR 1965 Andh Pra 306. 


by itself in a body; it must act through its offi- 
cers and it is difficult to conceive of the im- 
munities of a Legislature as distinct from the im- 
munities of the Speaker who is representative of 
the House m its powers, proceedings and dignity 

(Provisions of Art. 194 (3) compared with those 
ot S. /I (2). Goveroment of India Act, 1935} 19 

n“i' oVlssa 

111 (116. 117) (Pi I) (Prs 12, 13) (DB). 


;Arls. 194, 203. 212, 226 — Passage of Bill in 

Legislature — Matter ol internal procedure of 
Legislature — High Coiirts have no power to inter- 
fere. (1965) 1 Andh M R 304: AIR 1965 Andh Pra 
306 (314) (Pt E) (Pr 19). 


1 Vxjt ^ — immuniiy ot Spea- 

ker — Whether the immunity under Art. 194 (3) 

IS wider than that under Art. 212 (2) fOuaerel* 

19 Cut LT 183: ILR (1953) Cut 404: MH tm 

Orissa 111 (116, 117) (Pf J) (Pr 12) (DB). 


——Art. 194 (3) — Proceedings inside Legislative 
Chamber — Extent of powers and privileges of 
Legislature — Proceedings not merely irregular 
but illegal or unconstitutional — High Court is 
compelenl to issue mandate upon Legislature See 
Ibid. Art. 226. (1965) 69 Cal Wi\ 484: AIR 1966 

Cal 363. 


Art. 194 — M’rit against legislative body 
prevent it from making certain law. See 
Art. 226. AIR 1956 Cal 378. 


to 

Ibid, 


Art. 194 — Officers and members of Parlia- 
ment or Legislature — Power of Court to inter- 
fere with tlieir legislative functions. See Ibid 
Art. 105. AIK 1956 Hyd 186 (DB). 


Arts, 194 (3), 226. 201 — Kerala State Legis- 
lature — Legislative proceedings — Immunity 
from judicial process — Complaint that intend- 
ed legislation contravenes constitutional provi- 
sions — No interference by High Court under 
Art. 226. 


In the absence of any legislative enactment in 
Inspect of the privileges and immunities of the 
Kerala Assembly, the Kerala Assembly, under Art. 
194 (3), enjoys the privileges and immunities simi- 
lar to those enjoyed by the British House of 
Commons on the date the Constitution was in- 
augurated. The immunity of the House of Com- 
mons from the j* dicial process was not doubted 
m 1950. (1871) C CP 576, (1884) 12 QBD 271, 

AIR 1951 All 228, AIR 1952 Orissa 234 AIR 1953 
Orissa 111, AIR 1953 Assam 162. AIR 1954 All 
319. AIR 1959 SC 395 and AIR 1960 SC 1186 Rel 
on; AIR 1925 Cal 373 and AIR 1946 Cal 12l‘, Not 
foil. 

The reconsideration of a bill after it is return- 
ed to the Assembly with a direction by the Pre.» 
sident under Art. 201 Proviso, is within proceed- 
ings of the Assembly so as to preclude the High 
Court from interfering with those proceedings un- 
der Art. 226. 1960 Ker LT 1157: 1960 Ker LJ 
1531: ILR (1961) 1 Ker 298: AIR 1961 Ker 324 
(327, 328, 329, 330) (Pi A) (Prs 10, 13, 17) (DB). 

— — Art. 194 (3) — Immunity ol Speaker from 
Jurisdiction of Court, 

Clause (3) of Art. 194 of the Constitution con- 
fers on the House of Legislature (during the in- 
terim period) the same powers, privileges and im- 
munities which the House of Commons possesses. 
Therefore, the Orissa Legislative Assembly may 
justifiably claim immunity from interference by 
the Courts in the administration of those statutory 
rules which have relation to its own internal 
proceedings under Art. 194 (3), apart from the 
provision of Art. 212 (2). 

Though the Clause does not refer to the officers 
of the Legislature, it refers to the privileges and 
immunities of a House of Legislature as distinct 
from the privileges and immunities of the mem- 
bers of the Legislature. A Legislature cannot act 


3 (c). Power to punish for breach of privilege. 

Arls, 194 (3) and 20 (2) — Rules of Procedure 
of L. P. Assembly, R. 189 — Slate Assembly — 
Not a Court of Justice. 


^ The State Legislature is not a Court of law or of 
lustice except of course, in the most strictly limit- 
ed sense that in the exercise of regulating its pro- 
ceedings it can proceed against a person or even 
a stranger for breaches of privilege. (1884) 12 
QBD 271, Rcl. on. ILR (1955) 1 All 25: 1954 Cr 

air 1954 AH 319 (333) (Pt N) (Pr 37) 

(DB). 


■ —Arts. 194, 212, 226 — Breach of privilege of 
legislalurc — Powers of the House to punish — 
Extent of — Unauthorised publication by news- 
papers of certain committee report — Motion for 
breach of privilege — Matter referred to Privile- 
ge Committee for investigation and report — Com- 
mittee issuing shov cause notice to editors — 
Writ petition against notice — Held, Court had 
no jurisdiction to interfere at that stage. AIR 1958 
Assam 160, Rel. on. AIR 1965 Assam 74 (77, 78) 
(Prs 11, 12). 


.\rt. 194 — Privileges under — Not affected 
by provisions of fundamental rights. 

There is no expression used nor is there anv- 
ming implied to suggest that anywhere in the 
Constitution, Ait. 194 has been qualified or cut 
down. Art. 194 fl) alone is made subject to the 
provisions of the Constitution and sub-head (3) 
is not made subject to the provisions of the Cons- 
titution and it is a legitimate inference to draw 
that the Framers of the Constitution did so deli- 
berately. In sub-cl. ( 3 ) of that Article there 
appear the words "in other respects" which clear- 
ly indicate a clear dividing line indicating the 
clear adoption of the absolute privilege of the 
House of Commons. In these circumstances, the 
only conclusion one can come to is that none of 
the Articles relating to fundamental rights apply 
to the House of the Legislature and control Art. 
194 and that there is no express limHation on the 
House although limitations are to be found on 
the powers of the Stale, on the powers of the 
judiciary and on the powers of the executive, nor 
can be found anywhere in the Constitution that 
there is any such limitation by implication. It is 
therefore, clear that construction of Articles set 
out in the Constitution with reference to funda- 
mental rights must be made to reconcile with 
Art. 194, namely leaving the privileges of the 
House inviolate and not make the privileges nuga- 
tory by such reading of other Articles. English 
Case-laws Discussed. 60 Bom LR 279: ILR (1957) 
Bom 218. 


3 (d). Action for contempt — Interference by 

Court. 

• Art. 194 (3) — Power to punish for contem- 

pt should be cautiously exercised — Same prin- 
ciples which guide Courts in the matter also gov- 


CONSTITUTION OF INDIA (1950), Art. 194, Note 3 (d) 


This petition 
of the Ilifih 
K should be 
sureties. On 


Criminal P. (\, 
was presented to 
on behalf of K 
jail was illej’al. 


sc 745* Art. 129. AIR 1965 

*■ Arts. 194 (3) and 226 — Contempt of Legl.s- 

latlve Assembly — Committal of citizen for con- 

lempt of Legislative Assembly on general warrant 

Pciilion lo High Court by citizen's Advocate to 

issue writ of habeas corpus — Citizen released on 

bail by High Court — Assembly holding Judges of 

High Court. Advocate and citizen responsible for 

having committed Its contempt — Reference of 

-case to Supreme Court by President — Opinion of 

Supreme Court — Held, contempt was not com- 
mitted. 

K printed and published a pamphlet. The 
Speaker of the Legislative Assembly administered 
a reprimand to K, who was not a member of the 
Assembly, for having committed contempt of the 
Assembly, and also for having committed a 
breach of the privileges of members of the As- 
sembly by the publication of the pamphlet. 

Later on the same day, the Speaker directed that 
K be committed to prison for committing another 
contempt of the .Assembly by his conduct therein. 
A warrant was issued over the signature of the 
Speaker directing that K he detained in the jail 
for a period ol seven days and in execution of 
the warrant K was detained in the jail. There- 
after a petition, under S. 401, 
and Art. 226 of the Constitution 
the High Court by an .Advocate 
alleging that his detention in 

w’as taken before a Division Bench 
Court which passed an order that 
released on hail on furnishing two 
receiving the information of the 
release of K on hail, tlie Assembly by a resolution 
look the view that the two Judges of the High 
Court, K and his .Advocate had committed con- 
tempt of the Assembly, ordered that K should im- 
mediately be taken into custody and the two 
Judges and the Advocate be brought in custody 
before the Assembly. On hearing about this order 
the two Judges and the Advocate made separate 
petitions lo the High Court under Art. 226 con- 
tending that the resolution passed by the Assemb- 
ly amounted to contempt ol Court that it was 
wholly without jurisdiction, that it should be set 
aside and that by an interim order its implemen- 
tation should be stayed. On these petitions the 
Full Bench of the High Court ordered by a 
notice restraining the Speaker of the Assembly 
from issuing the warrant in pursuance of the 

direction of the Assembly and from securing exe- 
cution of the warrant if already issued. When 
the incidents reached this stage, the President of 
India decided to exercise his power to make a 
reference lo the Supreme Court under Art. 143(1). 
The controversy disclosed by the five questions 
-formulated by the President was whether the 

Assembly was the sole and exclusive judge of the 
issue as to whether its contempt had been com- 
mitted where the alleged contempt had taken 
place outside the four walls of the Assembly and 
whether if in enforcement of its decision the As- 
r>emhly issues a general or unspeaking warrant, 
the High Court was entitled lo entertain a habeas 
corpus petition challenging the validity of the 
detention of the person sc-ntenced by the Assemb- 
ly. The Supreme Court expressed its opinions on 
the facts and circumstances of the case as follows: 

(1) that it was competent for the Division Bench 
of the High Court to entertain and deal with the 
petition of K challenging the legality of the sen- 
tence of imprisonment imposed upon him by the 
Legi.slalive Assembly for its contempt and for in- 
fringement of its privileges and to pass orders 
releasing K on bail pending the disposal ot nis 
Maid petition; (2) that K by causing the petition 


posal of 
tempt of 
was not 
*o direct 
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to be presented on his behalf to the High Court, 
he Advocate by presenting the said petition, and 
the two Judges of the Division Bench by enter- 
taining and dealing with the said petition and 
ordering the release of K on bail pending dis- 

Ihe said petition, did not commit con- 
the Legislative Assembly; (3) that it 
competent for the Legislative Assembly 

I .u of the said two Judges 

and the Advocate before it in custody or to call 
lor their explanation for its contempt; (4) that 
It was competent lor the Full Bench of the High 
Court to entertain and deal with ihe petitions of 
the said two Judges and the Advocate, and lo pass 
inteiim orders restraining the Speaker of the 
Legislative Assembly and others from implement- 
ing the aforesaid direction of the said Legislative 
.Assembly: and (5) that in a case arising out of 
a contempt alleged to have beesi committed bv 
a citizen who is not a member of llic House of 
Legislature outside the four walls of the le»’isla(ive 
chamber, a Judge of a High Court who entertains 
or deals with a petition challenging any order or 
decision of a Legislature imposing any penalty on 
the petitioner or issuing any process against the 
petitioner tor its contempt, or for infringement of 
Its privileges and immunities, or wdio passes any 
order on such petition, does not .ommit con- 
tempt ol the said Legislature; and Ihe said Legis- 
laluie IS not compelcfit to take proceedings 
against such a Judge in the exercise and enforce- 
ment of its powers, privileges and immunities. In 
the Matter of under Article 143 of the Conslitu- 
tion of India, (1965) 1 SCJ 847: (1965) 1 SC4 

(Prs 143, 197, 200 to 204). ' 

• P) — Privilege of l>gl.slalii:e — 

I ower to lake action agaln.sl Judge of High Court 
for contempt. 

Per .Majority; Where a Judge of a High Court 
in the discharge of his duties passes an order or 
makes observations which in the opinion of (he 
House of Legislature amount to contempt, and 
the House proceeds to take action against the 
Judge in (hat behalf, such action on the part of 
the House cannot he protected or justified hv any 
provision made by the latter part of Art 
194 (3). Whatever may be the extent of the 
powers and privileges conferred on the House bv 
the latter part of Art. 194 (3). the power to lake 
action against a Judge for contempt alleged to 
have been committed by him by his act in 
the discharge of his duties cannot be included in 
(hem. In the Matter of under Art. 143 of the 
Constitution of India, (1965) 1 SCJ 847- 119651 

Jg '*• ”«• •“ 

• Arts. 194 (3), 226, 21 and 32— Privilege ol 

Power to punish citizen for conlem- 

Hislory of such pow*er 

Conflict bet- 


Lcgislature — 
pt on general warrant 

possessed by House of Commons 

ween exercise of such power by Leglslaturo nnrl 
fundajuenlal rlgb. of clHzcn 'Ma,„X^ 

Exercise of siieh power by Legislature Is not con' 
elusive (Per Sarkar, J. — Contra). 

Commons of ihe Parliament of 

lacing part of the High Court 
of Parliament is a superior Court and the genera 
warrants issued by ,t cannot be subjected to t?a' 
close scruliny. just as similar warrants issued by 
other superior Courts of reconI are held fo be 
exempt Irom such scrutiny The rinhi ^i > 

by the House of Commons not to have i s general 
warrants examined in habeas corpus proceedim-s 
has boon based more on the consideration 
the House ol Commons is in the position ot 1 
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CONSTITUTION OF INDIA (1950>. Art. 194 . Note 8 (d) 


Miporior Courl d R'cord :md hns llii' like 

o'lu r ^upt-rior ConrtN o) rccftrd tn issue a ixvnv- 
r;d warrant lor coimiiiliiicnl ol prrsons louiid 
-iiiitv ol conlcMupt. I. ike the General warrant 
issued in .superior Courts ol rcta.rd in respect of 
siicii coidcnipl. the general warrants issued bv 
llie House o! Commons in similar sdualions siiouUI 
lie similailv tiaaded. It is (jn that i^iound lhat 
liie j^eneral warrants issueci I)V Ihe House ol Com- 
mons were treated bevtmd llie sc lulinv ot Hu- 
t.ourl in liabcas corpus proc(‘edin.i,'s. Ilowevtn- 
(■\''n while reeo^nlsinu tlie \alidi|v ol such jjenc- 
lal warrants, .fudges in Ihe I idled Kingdom ha\c 
ire.iueidiv oliserved that it Ihev were salislied 
upon Ihe return Unit such "eneral warrants were 
issued lor Irnolous or extravagant reasons it 
would be open to liu-m to examine Iluir validitv. 

1 lie House ol laiijishdure and indeed all llie 
Ceffislative Asseinblios in India, never discharged 
anv jiutieial Innctions and llu-ir historical and 
C Oinslilulional iiack.yround does not support tin* 
claim lhat. thev can be regarded as Courls ot 
lU'cc rd in anv sense. II that be so. the verv 
basis on which Ihe Kn.i;lisli Courls agreed to 
treat a fieneral warraid issued b\ llie House o| 
(.oinmons on the looting that it was a warrant 
Issued bv a su|)erior Court ol He<-ord. is absent 
in the present ease, and se. \[ wendd he unreason 
ai)lo to contend that the relevant power to claim 
a eonelusi\c eharaeler lor tlie ‘general warrant 
'\huh the House ot Commons, hv as^reennent is 
deemed to possess, is vested in tlie House ot 
Lesislalure. 

1 lie im(>ael ot Ihe I undamenlal eonstilutioiud 
rij-Iil eonlcrred on Indian lilizens hy .\rl. :V_> on 
the eonsiruclion ol the hdlor part ot Art. I<)4 (:i| 
IS decisively against Ihe view that a power or 
privilc^»e can he ehiirned hv the House Iliougti it 
may he ineonsislenl with .\rt. LM. In this eonnee- 
lion. it may he relevant to roeall that Ihe rules 
whieli the House has l<) make tor reijulatinji ils 
procedure and the eoiuhiet ol its business have to 
l.c subiecl to th(‘ pro\isions ol the Constitution 
under Article 208 (U. Where a citizen has the 
iiKhl to move the High Court or the Supit'ine 
Court against the invasion ol his 1 undamenlal 
right-s. the slalulory right ol the .Vdvoeate e(»n- 
lenvd by section dO, Advocates Ael. UHtl to assist 
Ibe citizen steps in and lielps Ibo enlorcdnent ol 
Hie tundanicntal riglils ol the ( ilizeii. In the en- 
forcement ol linuiamenlal right guaranteed to llie 
citizens llic legal jirolession plavs a very inipoi- 
lanl and vital role, and so. just as (lie right ol 
the judicature to deal with mailers brought la 
lore them under Art. 22r> or Arl. :V2 cannot h(' 
snl)ieclcd to the powers and privileges ot the 
House ol Legislature under .Vit. 104 (:^). so tlie 
rights (tl the citizens to move the judicalnie and 
the rights ol the Advocates to assist that process 
must K iiuiin nnconlrulli <1 In Arl. 101 (.4). 'Dial 
IS one inlegrided scheme for enloning the liinda- 
menlal rights and lor sustaining the rnh' of law 
m this counliw. Theielore, Ihe right to punish 
a citizen for < onlempt on a general warrant 
whiih the House ol lagishdurc elamis to hi*, an 
integral part ot its power or pri\ilege is inconsis 
lent willi the material provisiom ol the Conslitii 
lion and cannot he dci ined to lia\e been inelud 
ed under the latter part ol Art. 104 (4). On Ihe 
< onstruclion of the latter pari ot .\rl. 10! |.4) and 
in the light of the assislaiue whieli i> derived 
Irom the other relevant ami material provisions 
of the Constitution, it is neeessaiv to hold that 
the particular power claimed hv the Ihnisi* oi 
Legislature Ihvil. ils general warrants must 1 m* 
held to he cimclusivo cannot be deemed to he 
the subicct-mallcr of Ihe latter part ot \rl 
194 ( 3 ). 


Per Sarkar. J. : There is no authority to sud- 
port tlie contention Itiat the power to commit bv 
a genera! warrant with the consequent depriva- 
tion ol the lunsdiclion ot the Courts of law in 
respect ot that coininillal is something which the 
louse ol Coimnons had because it was a superior 
t.ouil. Jhe House (>{ Commons xvas not itself 
ever a Court. Ihe History of that House does 
'Hit support such a contention. The power to 
coinmil h\ a general warrant with llie consequent 
deprivation ol the Court's jurisdiction to adjudi- 
cate on the legality ol the imprisonment is a 
inatier ot privilege of the House and not as a 
light pos.sessed hv it as a .superior Court. This 
piisilegc is possessed hv the Legislative .\sseniblv 
hv reason of Art. 194 t.4) of the Constitution. 

lien there is a contlicl lielweeii a privilege 
lonterred on a House hy the second part of .Art. 
194 (4) and a fundamental right, lhat conHict has 
to he lesolved liy harmonising thi* two provisions. 
U would be wrong to say that the fundamental 
right nuisl have precedence over Ihi* privilege sim- 
[)!> Ix'cause it is a t midanieiital right or for 
anv other reason. In (he iiresent case the conflict 
IS between the privilege of the House to commit 
ji person tor cuiilempt wilhoiil Unit committal be- 
ing liable In he examined hv a Court of law and 
tin* personal liherlv ot a citizen guaranteed bv 
•Art. 21 and Ihe right to move the Courts in en- 
lorcement of that right under .Vrl. 42 or Arl. 220. 

the right to move the Courts in enforcement 
Oi the tundaniental right is given precedence, llie 
privilege which provides that if a House coinmit.s 
a person bv general warrant that committal would 
not he reviewed hv Courts of law. will lose all 
ils ellect and it would he as if that privilege had 
not been granted to a Hou.se by the second part 
ol .Art. 19-f (4). This cannot be. In the Matter of 
under .Article 144 of llie Constitution of India. 
(1965) 1 SCA 447 : (1965) 1 SCJ 847 : AIR 1965 SC 
745 (780, 781, 786, 787, 788, 796, 797, 798, 802, 
806, 807) (Pt iN) (Prs 107, 109, 125, 127, 132, 134, 
160, 161, 175, 196). 

Art. 104 (3) — Member of U. P. Legislative 

.\sseinhly eonvicled hv the AN>emhly for ils con- 
tempt — PetiUon for writ of habeas corpus un- 


der Arl. 22(> 
on ground of 
pies of natural 

2 Cii LJ 170: 


Art. 194 


Conviction cannot I)e challenged 
violation of .Art. 21 or of princi- 
juslice. See Ibid. Arl. 21. (1965) 

AIR 1965 All 349 (DB). 

(3) — Legislative Assembly — 
Has power to punish for Ils con- 


Powers of — 
tempt. 

I he L egislative .Assenihlv has, hv virtue of Art. 
194 (4i the same power to commit for its con- 
tempt as the House ol C'onimons has. 

There is no provision in llie Constitution which 
conlains any express or implied prohibition 
a^gainsl tlic exercise l)v the L(*gislalive .Ass(*mbly 

01 the privilege eniov<*(I bv llie House of Com- 
moils to commit lor ils contempt. riic tact that 
the power or privilege to commit lor conlcmpl is 
in Ihe nature ol a judiiial power is not a coni- 
p(*lling i(*ason tor dinving the power to the 
1. egislative .Vssemhly as there is no rigid separa- 
tion ol powers under our Constitution. The mere 
fail lliat. the action ol llie House is justiciable 
hclore a (aiurl of law can he no ground tor hold- 
ing lhat Ihe Legislature has no power to take 
''iieh action. 4'licre is no warrant lor the proposi- 
tion ll'.al unless the House has complete inn 
muiiilv inside and outside, it (aiinol be held lo 
possess the povviT to eommit lor contempt. -HK 
H.Kk'i SC 74.'> and AIH 19.VJ SC 49:>. Kel. on. (196|>| 

2 Cri L.I 176: ILR (1665) 2 All 281 : 1665 All >' B 


(HC) 286: 1665 All Cr R 213: AIR 1065 .All 
(352. .453. 354) (Pi B) (Prs 0. 8. 16) (I>B)* 
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Arls. and 105 — Bights and privileges of 
Houses of Parliament and Houses of Slate Legis- 
Jatures — Speakers right to take notice of con- 
tempt and commit 

By virtue of the Indian Constitution, the powers 
and^ privileges to commit a person for contempt 
of its higli authority and for breach of its pri- 
vileges are enjoyed by the Houses of Parliament 
in India and the Houses of the State Legislatures. 
Ordinarily the Speaker would not lake notice of 
an alleged contempt or breach of privilege, cx- 
■cept where it is committed, in the House itself, 
provided the matter is brought to his notice. He 
himself can take notice of such contempt and 
'set the machinery in motion for appropriate 
action. ILK (1958) HI Assam 461 : AIH 1958 
Assam 160 (163, 164) (Pt A) (Pr 5) (DR). 

— — Art. 194 (3) — Contempt mailers — Privi- 
lege of House — Warrant Issued by Speaker can 
bo executed outside Stale* 

The privilege of the House in contempt mailers 
must be on a par with the power ol the High 
(iourt nnder section 5 Contempt of Courts Act. 
Jurisdiction of High Court is limited so that, the 
Courts may not reach out (jf (he territorial limi- 
tations of Slate in particular mailer. There is 
no such limitation on the exercise of privilege 
1)V the House. It is true that, in ICngland a 
writ or warrant could he executed if issued hv 
Ihe Speaker only throughout (ireat Britain and 
not beyond the realm. But IIktc is no rea.son 
why a limit, unless imposed hv the Consliluli(»n 
should he imposed on the writ of a (aiurl ol 
Record composed of a House of the .Issemhly. 
Art. 194 (3l is in identical terms with Art. lO.a (3) 
wliicli provides for the power.s. privileges, etc., of 
the Houses of Parli.uncnl, namely, the ('cnlral 
.Assembly and there is no indication whatever in 
the Conslilulion to show that anv limitation is 
exprc.«sly or impliedlv imposed whcrchv the writ 
cannot run outside tlic territory of (he Slate. 
Lxecution of the order of llie House is incidental 
to llie power of exen ising privilege and in Die 
absence of anv provision as regards territorial 
limitation either exjiress or implied it would he 
tantamount to alTecling the contc*5it of the pri- 
vilege itself if the Legislature is denied exeeu- 
lion Ihereot outside the range of the l)oundarics 
of the State. To hold to the contrary would be 
to cut down the privilege itself. Article 194 
makes sub-Art. (1) subjeel to (ho provisions of 
the Constitution hut sub-.Xrl. (3) is not niatic 
•fiiihiect to the pntvjsions ol the Conslilulion, It is 
clear therefore, that the House of the Legislative 
Assemlilv of a State is lutlv entitled to protect 
its dignity by the exercise of the privilege ex- 
pressly conferred on it under Art. 194 and in 
exercise of that privilege it can issue a warrant 
whicJi on the face of it mav state that it is 
lor contempt of the House and. therefore, that 
warrant being a general warrant is not sul)je< t 
to scruUnv and tliat sut h warrant can be \alid- 
Iv cxeculc<! outside the hord(*rs ot the State. I he 

A 'll 1 .V • . . vv *v-\ 1 t ^ 4 in^A 


(1957) Rom 218: 60 Rom LK 279. 

Art, 194 (3) — Punishment for cnntenipl — 

Powers of Legislature — Lnforeemenl of order — 
of _ Rules of Proecdure of llie U. P. 

Legislative Asseiiily. Rr. 189 and 198. 

Previously the powers of the l^egislature had 
been expressly limited under the Govuinmenlol 

[Vol. 4.j Fn. D. 36. 


661 

India Act, 1935. in connection with privileges and 
the right to commit for contempt. The Constitu- 
ion removed all these disabilities of .the Lcgisla- 
lure in the Cc^ilre as well as in the States and 
(dthough the Constitution as cast is more akin in 
Its Irame work to the Conslilulion of the United 
Stales of America yet as far as this particular 
question of privilege is concerned, the Framers of 
the Conslilulion went to the House of Commons 
as a model. Under Art. 191 (3) when it pres- 
cribed that the privileges shall he those of the 
House of Commons of (he Parliament of United 
Kingdom, the power to punish for contempt i.s 
expressly conferred on the House in clear and 
une<iuivocal terms and, therefore, the exercise of 
that power is identical with that of tlie Hou.se 
ol Commons. Fnglish case law disc. 

Under Hr. 189 and 198 of Rule.'.' of Procedure 
of Ihe U. P. Legislative As.semI)Iv tlic Speaker may 
employ tor that [lurpose and call in aid for that 
purpose any outside agency and an olficcr engag- 
ed by the speaker on behalf ol Ihe House f(7r 
the eniorcement sucli an order is entitled in his 
turn to ask for outside aid. lJ.se of force for 
the purpose (tf entorcing the orders of the .Assemh- 
Iv is an absolute ingredient of the privilege to 
commit and punish lor contempt and merely be- 
cau.se there are no olTicers corresponding to that 
ot Ihe Serjeant al arms, it dues not follow that 
the content of Ihe privilege is tlierebv lessened 
or destroyed, hut the point of Hie privilege re- 
mains entirely unalVecled. ILH (1957) Rom 218: 
69 Rom LR 270. 


Arls. 194 (3), 208 (2) and 212 (1) 

of Legislature — Procedure for 


Working 

Rusliic.ss 


not assimilate the pro- 
(Jommons for the piir- 
a House of the State 
Under Art. 208 (2) iin- 


(ransacled prior lo prorogation does nol lapse 
Appileability of .Aii. 212 (I). 

The Conslilulion, although if grants the privi- 
leges and immunities of the House of Commons 
under Art. 194 (3), docs 
cedure of Ihc House of 
poses ol the working of 
under Ihe Conslilulion. 
til rules arc made as regards procedure by the 
Legislature, Ihc procedure of the former Legis- 
lature applies and not Ihc proecdure of the House 
ol Commons ol the United Kingdom. The proro- 
gation of the Hou.se and Hi re-asscmhling of Hie 
House docs nol amount to a new session and Ihe 
husine.ss transacted prior lo prorogation does not 
lapse. It must he remembered that although a 
new Session is referred to, the same House rca- 
ssend)les and meets again. Thcrelore wlicther 
Ihe business lapses or not is enlireiv a matter of 
procedure. The contention that business pending 
in one Session cannot he taken up by anollicr, 
is ol a siislainahle otic, because the House 
or the conslilulion of the House does not 
end wilh Hu; prorogalion and it docs 

nol come to an end merely because the Ilou.so 
ceases to do business and function as a House 
for a parliciilar period of time. But even oHicr- 
wisc where it is a mailer of procedure even if 
it is wrong procedure Arl. 212 (1) is a complete 
answer. ILR (1957) Rom 218: 69 Roin LH 279. 

4. Freedom from arresl. 

Art. 194 (3) iMenihers ot Parliament and 
Stale Legislature cannot claim privilege from de- 
tention under Defence of India Ihdrs 

fiiii.-.) r.!)' 


Right (o 


-Art. 194 — Preventive Dolention — 

attend sittings of House. 

A incinber of llie Le«i,slalive Assembly , „,i < laim 
no pinileKe liom arresl and the delmlion under 
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Preventive Detention Ici^islation. Once a mem- 
ber ot a Legislative Assemly is arrested and law- 
fully detained, though without actual trial under 
any Preventive Detention Act. there can be no 
doubt that under the law as it stands he cannot 
be permitted to attend the sittings of the House. 
A declaration by the High Court that he is en- 
titled to do so, even under armed escort is en- 
tirely out of the question. If, however, a party 
in power detains a political opponent or continu- 
es his detention with the mala tide object of sti- 
fling opposition and prejudicing the parlv to 
which he belongs in a forthcoming election, there 
would be an undermining of the basis of the Con- 
stitution. ILK 1951 Mad 135. Kef, ILR (1953) Mad 
93 : 64 Mad LW 1031 : 1951 Mad W\ Cr 258 : 
1951 Mad WN 838 : 1952-1 Mad LJ 1 : AIR 1952 
Mad 117 (118, 119) (Pt A) (Prs 4, 7) (DB). 

Art. 194 (3) — Right of detenu member to 

correspond with legislature. 

As long as a detenu continues to be a member 
of a Legislature, drawing the emoluments of his 
office, receiving summons to attend, he is entitled 
to Ihe right of correspondence with the Legisla- 
ture. and to make representations to the Speaker 
and the Chairman of the Commillec of Privileges 
and no executive authority has any right to with- 
hold such correspondence. This right flows not 
merely Iroin principles of natural Justice which 
will he violated by such correspondence being 
wilhhcld, but as a continuing member of the 
House, he would also appear to be entitled to 
this privilege under Art. 194 (31 of the Constitu- 
tion under which English Parliainenlarv practice 
has to be followed until a law is enacted bv the 
Legislature defining the powers, privileges and 
immunilies ol the House, its committees and its 
members. ILR (1953) .Mad 93 : 64 Mad LW 1031 : 
1951 .Mad W.\ Cr 258 : 1951 Mad W.N 838 : 1952-1 
Mad LJ 1 : AIR 1952 Mad 117 (119) (Pt B) (Pr8) 
(DB). 

Arts. 194 (3). 238, 190 (4) and 226 — Member 

of Legislative Assembly arrested and detained un- 
der due proce.ss of law — No privilege to be allow- 
ed to attend session of Assembly — Writ of 
mandamus. 

Where a member of Legislative Assemblv lias 
been arrested and detained and his detention is 
legal and under due process of law, he cannot 
(hum that his detention should be subordinated 
to his right to attend the proceedings of the Legis- 
lative Assemblv. He cannot therefore, prav for 
a writ of mandamus directing the Stale Government 
to enable him to attend the session of the Legis- 
lative .Assembly. There is no statutory provision 
granting such privilege or iinmunily. 

So long as the detention is legal the danger of 
his losing the seat under Art. 190 (4) or the cer- 
tainty of his losing his daily allowance cannot 
possiblv form the foundation for relief against 
the normal or probable consec|uences of that de- 
tention. ILR (1955) T,-C. 336: 1955 Kcr LT 211r 
AIR 1955 Trav-Co 154 (154, 155) (Prs 4, 8) (DB) 

ARTICLE 106 

• Art, 196 — “Dissolulion” and “Prorogation" 

of Legislature — ElTect of. under English Conslilu 
tion on pending business, discussed. See Ibid 
Art. 107. AIR 1062 SC 694. 

• Arls. 196, 200 and 201 — Scope of — Bill 

passed by Legislative A.s.sembly pending assent of 
President does not lapse on dissolution of Assemb- 
ly — Successor House can reconsider Ihe Bill — 
Kerala Agrarian Relations .Act (4 of 1961). 

Under Cl. (3) of Art. 190 a Bill pending in the 


Lcgislaluie of a Slate will not lapse by reasoi^ 
of the prorogation of the House or Houses there- 
of. Under this clause the pending business may 
be pending either in the Legislative Assembly or 
m the Legislative Council or may be pending the 
assent of the Governor. At W'hichever stage the- 
pending business may stand, so long as it is pend- 
ing before the Legislature of a State it shall not 
lapse by the prorogation of the Assembly. 

Clause (4) deals with Ihe case of a Bill which 
has originated in the Legislative Council and has 
yet to reach the Legislative Assembly; and so 
the Constilulion provides that in regard to such a- 
Bill which has yet to roach, and be dealt with 
by, the Legislative Assemblv the dissolulion of 
the Legislative .Assembly will not affect its fur- 
ther progress. 

Clause (5) deals with a Bill pending in the 
Legislative Assembly of a Slate or pending in the 
Legislative Council; and that clearly means that 
a Bill pending assent of the Governor or the Pre- 
sident. A Bill pending assent of the Governor or 
President is outside clause (5) and cannot be 
said to lapse on the dissolution of the Assembly. 

If the effect of Art. 196 is that the Bills pend- 
ing assent do not lapse on the dissolution of the 
House then the relevant provisions of Art. 209 
must he read in the light of that conclusion. 
There is nothing in the proviso to Art. 201 which- 
is inconsistent with the basic concept of demo- 
cratic Government in asking a successor House to 
reconsider the Hill with the amendments suggest- 
ed by the President because the proviso makes it 
perfectly clear that it is open to the successor 
House to throw out the Bill altogether. It is only 
if the Bill is passed by the successor House that 
Ihe stage is reached to present it to the Govern- 
or or the President for his assent, not otherwise. 

Therefore, the validity of the Kerala Agrarian 
Relations Act cannot he attacked on the ground 
that it was passed by the successor House upon 
reconsideration of the recommendation of Ihe 
President to whom it was sent for his assent after 
the passing of Bill by the predecessor House be- 
fore its dissolution. Purshothaman Nambudiri v. 
Slate of Kerala, 1962 Siipp (1) SCR 753; 40 Myst 
L.I 193: (1962) I SCJ 477 : (1962) 1 .Mad LJ (SC) 
180: (1962) 1 Ancih WR (SC) 180: (1962) 1 SCA 
681: 1962 Ker LT (SC) 1 : (1962) 1 Ker LR I: 
1962 Kor LJ 86: AIR 1962 SC 694 (700, 701, 702, 
70.3) (Pt D) (Prs 11 to 14, 16, 17). 

__Arl. 196 (5) — Scope — Bills awnlllng assent 
not aiYcctod b.v dissolution of Assembly. 

Under Art. 196 (5). the dissolulion of the Ass- 
embly afl'ects the Bills pending in Ihe .Assembly, 
and not those awaiting assent. 1960 Ker LT 
1157 : 1960 Ker LJ 1531: ILR (1961) 1 Ker 298: 
AIR 1961 Kcr 324 (330, 331) (Pi B) (Pr 18) 

(DB). 

ARTICLE 199 

• Arl. 199 — Tec or lax — Differcnre betw- 
een. Sec Municipalities — U. P. .Municipalities 

.Act 12 ol 1916), S. 294. AIR 1962 All 277 (FB). 

Art. 199 (2) — Scope — Taxation Laws 

Delegation to municipal corporation ol power o 
fix rate of tax, to select rases for exemphon ^ 
to determine manner of calculation -- 
Sec Ibid. Art. 110 (2). AIR 1959 Cal 704 (DB). 

Arts. 198 (4) and 212 (1) — Cerlincalo of 

Speaker — Requirement ns to — Money hiH I***'* * "- 
milled to Legislalive Connell with eerlllieale 
presiding member acting as Speaker 
Speaker — Irregularity — Validity of proceed g 
of Legislature cannot bo called In qiiosflon. 


CONSTITUTION OF 

Where il was submiUed that a Slate Act could 
not be said to have been validlv passed bv the 
5>lale Lejnslalure and was unconsntulionul be- 
cause t^he Bill, Iransniilted lo the Legislative Coun- 
cil under Art. 198 contained a ccrliflcnlc not of 
the Speaker but of the Presiding member acting 
as Speaker, who had no aulhoritv to give a cer"^ 
Uficale under Art. 199 (4). 

Held, that the omission, if true, was no more 
than a mere irregularitv of procedure and the 
validity of the proceedings of the Legislature could 
not be called in question in view of Art. 212 (1/ 
of the Constitution. AIR 19r)2 SC 252. Poll 
1963 BLJR 73: ILK 43 Pal 509: AIK 1963 Pat 16 
(23) (PI B) (Pr 12) (DB). 

ARTICLE 200 


® Arts. 200, 201 — Kerala .Agrarian Relations 

Bill had not lapsed !)cfore it was assented lo hv 
the President and tlicreforc validlv became law 
— - AIR 1962 SC ()94 Foil. Karimbil Kunhikoman 
v. Slate of Kerala, 1962 Siipp (1) SCR 829: 40 
My.s LJ 17 : (1962) 1 SCJ 510: (1962) 1 .Mad LJ 
(SC) 213 : (1902) 1 Andh WK (SC) 213: (1962) 
2 SCA 1 : 1962 Ker LT (SC) 42 : (1962) 1 Ker LR 
67: 1962 Ker L.I 59: AIR 1962 SC 723 (729) 
(PI A) (Pr 8). 


• Arts. 200, 196 and 201 - Scope of —Rill 

passed by Legislative A'iseinlOv pending assent oI 
President, does not laps(? on dissolutif>n ol as- 
sembly - Suecessor House can rc( onsidcr the 
Bill. See Ibid, Art. 196. AIK 1962 SC 694. 

9 Art. 200 - Rajastlian Land Reforms and 

Resnniplion of .lagirs .Ai l ((> of 1952) — N’aliditv 
— .Art. 20U lays down tlie procedure lo I)C follow- 
ed when a bill has been passed i)V a Legislative 
.Assembly or Legislative council of a Stale and 
is I)v its very terms innpplical)lc wlien there is 
no House of Legislature. See Ibid. .Art. 38.'). .AIR 
1955 SC 504. 

• Arts. 200 and 210 — Authoritative Text of 

Hills, .Acts, etc. — Uttar I9adesli Hindi and laigli>li 
Versions o) Hill, .Act etc., published in olVicial 
gazette — Roth ver.sions are authorised — Fnglish 
version is to be treated as authoritative only in 
case of conflict between two versions — Proce- 
dure under .Art. 200 indicated. See Iliid. .\rl. 
348 (3). AIR 1962 All 240 (FB). 


Arls. 200, Proviso and 213, Proviso (c) 

— U. P. Ordinance (1 ol 1959) — \'aliditv • — 
Ordinance does not alfect powers of High Court 
and is not hit bv Art. 213— Proviso (c) read wilii 
\rt 200 Proviso. See F. P. I’niversities Ordinance 
(1 of 1959). AIR I960 All 205 (DB). 

Arts. 200, 168. 212. 220 — Rill passed l)v 

l.egislative Assembly -- Presentation to Governor 
is essential legislative process — Praver lor in- 
juni'tion against Council ol .Ministers for i)revciil- 
ing such presentation — Courts will not allow it 

Andhra Pradesh (iovornnu-nt Husiness Rules. 

R. 51. See Ibid, Art. 168. AIR 1965 Aiidli Pra 

306. 


Arls. 200, Proviso, 31 


(3) and 13 — Scope 
Hyderabad Tenancy and Agrleultural Lunds 
Ael (‘21 of 1950) — Act not valid. 

Art. 31 (3) i.s on par with the proviso to Art. 
200 — Failure lo conform to the procedure en- 
visaged bv Art. 31 (3) has the same results as 

those that follow from the violation ot 1 roviso 
to Art. 200 — State law relating to aiquisition 
and requisitioning of property — Kequiremcnl 
as to assnit ol President under Art. 31 ( 3 ) — - 
Nature of — Assent nut olilained — M bole .\ci 
becomes ultra vires -- Question ot sevei alijlils 
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does not arise. See Ibid, Art. 31 (3). AIR 1961 
Andh Pra 523, 


-Art. 200 


Bill 


, , , reserved for Presidenl’s eon- 

slderalion and assent received — Assent of Go- 
vernor — .N'ecessily for vnlldily of Ael. 

Where liie Governor reserxes a bill for consi- 
deration of the President under Art. 200 and 
the President gives the assent, the Act is valid 
and cannot be challenged on the ground that it 
did not receive the assent of the 
(I960) 12 Assam 396 : AIR 1961 


(iovernor. ILR 

Assam 16 (17) 


(Pt A) (Pr 4) (DB). 

—Art. 200 — .Madras Act 31 of 1955 — Power 
ol transler of case pending lieforo Presidency 
Magistrate givcAi to Sessions Judge. .Madras — 
\ alidi(y .\cl dcrogaiing from powers of High 
Court Constitution, if has provision to make 
sncli laws. See Code (^f Criminal Procedure 
(.Madras Amendment) At I (.Madras .Act 31 of 

1959 Cri LJ 731 : AIR 1959 Mad 

• 200— Passing of .Madhya Pradesh Aboli- 

tion ol Proprielar>' Rights (Eslales, .Mahals, .\)ie- 
naled Lands) Rill, into law — Assent of Govern- 
or — Rill reserved for considoralimi of President 
— The President having given lii.s a.ssenl, Rill 
must bo deemed to have hem passed into law 
AIR 1955 MC (Nag) 1.441 (FB). 

Reservation of Ael for and 
(Eudenee Act (1872), See- 


.Arts. 200 and 201 

assent of President - 
lion 35). 

Under S. ,35 of the 
made in the (ia/etted 


Lviilence Act. the statement 
, .\oti(ic;dion tiial an Act has 

been assented to bv the President is proof oMhat 

lael. hi view ot Hie normal presumption 

mat all cdlicial acts are to be |)resumcd to have 
been regularl\' doin', it is also jiroof tliat (he,* 
Rill of that Act was reserved l)v the Governor for 
the as.sont ol the President, for, that is the onlv 
wav in ^^lu(•b an .Act of the .Stale Legislature gocv 
up lor llic assent of (tie President as a perusal 
ot -Arts. 200 and 201 ol the (ainslilution show';. 
Ihcrelorc. Hie tact of reservation bv the Govern- 
or and ot assent l)v Hie President must be pre- 

M* <i-i/elted .Nolificalion. 

II*! F) (i-r ITMUrV'"* 


Arl.s. 200 and 201 


- "Declare”. 

the word 'declaration' is 
ii public notification. To 


Miiat is indicated liv 
not aiivHiing bv way ot 
(Ifclare ;in iiiscnt is iiotlii.ig more Ilian an asscr- 
lion bv Ihe I’resiclcnl or the Governor .as llie 
case mav be, that in fael be lias so assented It 
docs not involve any idea tliat that assertion 
must be made with anv publicity or in .any parti- 
( ular lorm. ILR (195^1) Cut 71 : AIR 1933 f)riuv> 
185 (194) (PI G) (Pr 18) (DB). 

- -Arts. 200, 201, 255 — AssenI lo Bill — When 
to he obtained. 

A careful perusal of Arlieles 200 201 and ‘*11 
clear V leads to the eonelusion that the assent eon 
emplated thereunder is an assent before a Bill 
becomes an Ael and limt Iber.. can be no question 
ol a Bill bciiiK assisted to bv Ihe I’residcnl after 
It has been passed .as .an Act. 'Ilie .uralive ef- 
tccl ol Art. _a.) applies lo those eases where a 
previous sauelion of tl„. President has not been 
taken before the inirodurlion of the Bill 
nover lieless his subsequent assent has been ol, 

I. lined .)V Ihe (jovernor reserv inc it for M,,. 
assent ol the President belorc the Bill becomes -m 
Act. ILR (190.5) J.’i Raj 28.5: luo.5 K.a| l.W 118. 

—Art. 200 — Assent to Bills — Proof of — 
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Where certain Acts as published in the State 
Gazette show that the assent to them was given 
on a particular date by the Head ol the State and 
an alTidavit to that effect is also filed on behalf 
of the Slate, it cannot be held that the Acts did 
not receive tlie assent on that date. The burden 
under these circumstances lies heavily on the 
party disputing the tact. 

The mere tact that the head of the Stale was 
not present in the capital is in itself not enough 
to prove that his assent could not be obtained 
as there are other methods of obtaining his as- 
sent, viz., lolcph(«ie, or bv telegram or by send- 
ing a special messenger. ILU (19.>4) 4 Ka| 274 : 
1964 Hal LW 268 : AIR 1954 Ha| 117 (120) (Pt A) 
(Pr 5) (DB). 

Art. 200 — Travancore-Cochin Public Safely 

Measures Act (5 of lOoO), S. 4 — X’alidily — Art. 
200 refers only to bills which have not become 
law by assent thereto declared bv Governor. That 
Article camiot, therefor, be relied upon as giving 
anv guidance to the construction of Ch (3) of 
Art. 31 which relates to the reser\'alion of a law 
lor the consideration of the President, See Pub- 
lic Safely — Travancore-Cochin Public Safetv 
Measures Act (1950), S. 4 AIR 1954 Trav-Co 145. 

Art. 200 — Travancore-Cochin High Court 

(.\mcndmont) .\cl (1952), Preamble — The Bill 
which was passed into .Act (1 of 1952) had been 
reserved for the assent of the President and this 
implies the declaration contemplated in Art. 200. 
Sec Travancore-Cochin High Court (Amendment) 
Act (1 of 1952), Preamble. AIR 1953 Trav-Co 63 
(DR). 

ARTICLE 201 

• — — Arts. 201 and 200 — Kerala Agrarian Re- 
lation Bill had not lapsed before it was assented 
to by the President and therefore validly became 
law — AIR 1962 SC 694. Foil. Kaiimbil Kunhikonian 
v. Stale of Kerala, 1962 Ker LT (SC) 42: (1962) 
1 SCJ 510 : (1962) 1 Ker LR 61 : 1962 Kor LJ 69 : 
(1962) 2 SCA 1 : (1962) 1 An WR (SC) 213: 
(1962) 1 Mad LJ (SC) 213: AIR 1962 SC 723 
(727) (PI A) (Pr 3), 

• Arts. 201, 196 and 200 — Scope of — Bill 

passed by Legislative Assembly pending assent of 
President, does not lapse on dissolution of Assemb- 
ly — Successor House can reconsider the Bill. 
See Ibid, Art. 196. AIR 1962 SC 692. 

• .Arts. 201, 212-A (1) — Applicability. 

Under Art. 212-.\ (1), the proviso to Art. 201 
has no application to those Part 1^ States where 
there was no House of the Legislature. Amar- 
singhji V. Slate of Raiaslhan 1955 SCA 766 : 1955 
SCJ 523 : AIR 1955 SC 504 (518) (Pt C) (Pr 21). 

.Art, 201 — Scope — Bombay Tenancy and 

Agricultural Lands (Amendment) Act (13 of 1956) 
— If void on ground of violation of Art. 201. 

Tlie Bombay Tenancy and Agricullural Lands 

Act cannot be impugned on the groun<l of viola- 
tion of Art. 201 of llie Constitution. Under .Art. 
201, the High Court is concerned with the ques- 
tion whether in fact assent has been given by the 
President, and, if assent has hern given, it is 
not for llie Iligli Court, to consider whether rc- 
eominendalions to amend llie Bill were made bv 
Ihc Governmenl of India and those recommenda- 
tions were ignored by the Government of I>om!)ay. 
The alleged failure of the Government of 

Bombay to submit the Bill for considering the 
recommeiuiations made by the Government of 
India docs not affect the validity of the Bill 

which has become an Act of the Bombay Legis- 

lature by the assent of the President. 59 Rom 


LR 616 : AIR 1957 Bom 252 (259) (Pt A) (Pr 151 
(DB). ' 

(Overruled on another point in AIR 1959 SC 459.) 


Art. 201 — Kerala State Legislature — Legis« 

lative proceedings — Immunity from Judicial pro- 
cess — Complaint that intended legislation con- 
travenes Constitutional provisions — No inler- 
lerence by High Court under Art. 226 — The re- 
consideration of a Bill after it is returned to 
the Assembly with a direction by the President 
under Art, 201, Proviso, is within proceedings of 
the Assembly so as to preclude the High Court 
from interfering with those proceedings under 
Art. 226. See Ibid, Art. 194 (3). AIR 1961 Ker 
324 (DB). 

Art. 201 — Reservation for and assent of 

President — Presumption — (Evidence Act (1872), 
S. 35). See Ibid, Art. 200, AIR 1953 Orissa 185 
(DB). 


Art. 201 — "Declare” — Interpretation of. 

See Ibid. Art. 200. AIR 1953 Orissa 185. 


Art. 201 — Assent of President to Bill — 

Should be obtained before it becomes an Act and 
not after its becoming an Act. See Ibid, Art. 200. 
1965 Raj LW 118. 


ARTICLE 202 

® Art. 202 — Power of executive Governmenl 

to carry on trade or business — Trade or busi- 
ness involving expenditure of funds — Authoriza- 
tion of such expenditure by Parliament — Proce- 
dure under .Art. 202 indicated. See Ibid, Art. 162, 
AIR 1955 SC 549. 


Arts. 202 and 266 — Land Revenue — 

Character of. 

Under Art. 266 of the Constitution all revenues 
received by the State Government form part of 
the consolidated fund and moneys out of their 
tund could be appropriated in the manner pres- 
cribed in the Constitution. Land revenue to be 
collected would form part of the estimated re- 
ceipts under Art. 202 and grants would be made 
for the excess over the receipts and the .Appro- 
priation Act would put the grants on a statutory 
basis. ILR (1958) Mad 798: (1958) 2 Mad LJ 117: 
71 Mad LW 672: ILR (1958) Mad 798: AIR 1958 
Mad 539 (542) (PI B) (Pr 11) (DB). 

• Arl, 202 — Statement of purpose for Items 

of cxpcudllurc — Necessity. 

There is nothing in Art. 202 of the Indian 
Constitution (as there is in S. 56 of the Australian 
Constitution) which requires the statement of the 
purpose of the appropriation in respect of cycrv 
item included in a demand. 71 CLR 237, Disting. 
Piarelal Singh v. State of M. P., ILR (1054) Nag 
764: AIR 1955 Nag 11 (18) (Pt D) (Pr 23) (SB). 

• Arts. 202. 149, 150 — Budget — Form ol 

— Failure to comply with Arts. 149, 150 — Elfcci. 

Article 202 of the Constitution must be read 
with .Arts. 149 and 150 of the Constitution and 
thus the Budget or “the annual financial state- 
ment" must give such particulars of the receipts 
and expenditure as would be necessary to salislN 
the requirements of tlie Comptroller and Auditor- 
General lor maintaining the accounts. In other 
words, the receipts and expenditure must be elassi- 
ficd in the Budget in the wav indicated in the Lis 
of Major Heads of Account. Failure to 
will amount to a non-compliance with ‘ 

and 150 which are as much binding on the 
Government and the Legislature as any other pr 
vision in the Constituliofi bearing on the powers 
of the Government and the Legislature. 


CONSTITUTION OF 

The Rule that the Budget must follow the 
pattern of the List of Major and Minor Heads 
does not however imply that a separate grant 
must be made in respect of each head of the 
account comprised in the Budget or that money 
expedible under each head of account prescrib- 
ed by the List must be sought in a single demand. 
H hat each demand should comprise of is dealt' 
with in R. 109 {!) of the Assembly Rules which 
ordinarily requires that a separate demand should 
))e made for each department of the Govern- 
ment but permits the Finance Minister to include 
in one demand grants for two or more depart- 
ments. Piarelal Singh v. State of .M. P.. ILK 
(1054) Nag 764: AIR 1955 Nag 11 (18) (Pt E) 
(Prs. 26. 27) (SB), 

ARTICLE 203 

• Art. 203 — Power of executive Government 

to carr>' on trade or business — Trade or busi- 
ness involving expenditure fund — Authorisa- 
tion of expenditure by Parliament — Power of 
reduction of amount. See Ibid, Ar\. 102. .AIK 
1955 SC 549. 


# Art, 203 — Requirements under. 

The onlv requirements of Art. 203 are that 
everv demand sliall be recommended bv the Gov- 
ernor and that it shall be put separalelv to the 
vole o( the Assemblv. The article lofers to 

‘demands’ only and makes no relerence whatso- 
ever to the separate items constituting llu* 

demands, or to the purpose f<>r which each item 
is reijuired. Piarelal Singh v. Slate ol M. P., ILK 
(1954) Nag 764: AIR 1955 Nag 11 (21) (IM G) 
(Pr 39) (SB). 

ARTICLE 204 

a Art. 204 — Power of executive Government 

to carry on trade or business — Expenditure on 
such trade or business — Inlroducti(»n of .Ap- 
propriation Rill alter sanction of grant — Pro- 
cedure indicated. See Ibid, Art. 102. AIK 1955 
SC 549. 

Arts. 204 and 27 — Specific appropriation in 

.Art. 27 refers only to appropriation contemplated 
bv Art. 204 and not any oilier independent or 
specific appro])i iation, not permitted or warranted 
bv the Constilulion. See Madras Hindu Religious 
and Charitable Ihidowments .Act (19 ol 1951), Sec- 
tion 20. AIR 1952 .Mad 613 (DR). 


the 

be 

the 

(he 


• Art. 204 — Appropriation .Act — Purpo.se 

and elTect of. 

The Appropriation .Act is the se<ond stage in 
the authorizati<fn of expenditure, the first being 
the voting of grants by the Assemblv. Alter the 
Act is passed the limitation of the expenditure 

under a bead is to be determined bv relerence 

to the Schedule ol the Act. 

Again, an expendilure can be incurred bv 
Government on an object provided that it can 
ascribed to any of the heads merilioned in 
Schedule. AVticre it can be so a.scrilH-d and 
limit of expcncUtiiie presciibc(l in Ihe Schedule 
lias iiol ('xcccdcd, its conslil ulionaiity be 

({ucslioncd. In oilier words money a[)propi ialed 
towards a particular bead in liie Schetliile is to 
be spent on (liat head only and no otlier unless 
Ihe .Schedule is amended bv an appropriate law or 
peq-haps unless siicli a course is pcrniitted bv 
any rule consistent willi the 1,^* -i* 

Piarelal Singh v. Stale of ..J’ ' J 

764: AIR 1955 Nag 11 (22) (Pi I) (I r -I^) 

ARTICLE 295 

— AppRcabllily — Need arising 


An. 205 


before Ibe Budget. 


INDIA (1950). Art. 203 565 

The provision of Art. 205 can be availed of 
only if the money already voted for a particular 
purpose in the Budget is insufTicienl or when a 
need arises after the Budget was passed for in- 
curring a particular expendilure or when some 
new service not contemplated in the Budget has 
been started. 

W here the Memorandum accompanying the 
Budget clearly slates that a need ha.s already 
arisen and that a new ser\’ice is already con- 
templated, Art. 205 ot the Constitution cannot 
come in and a yirovision for the expendilure has 
to be ma<le in Ihe Budget itself. Piarelal Singh 
v. Slate of M. P., ILK (19i>4) Nag 7G4 : AIR 1955 
Nag 11 (23) (Pi J) (Pp 45) (SB). 


ARTICLE 207 


Art. 207 


Introduction of Bill 


Sanc- 
il 


tion of Ijovernor not appearing on lace of 
Elfotl. See Government of India Act (1935), Sec- 
tion 87. ILK (1956) 8 Assam 379 (FB). 

Arls. 207 and 212 — Bengal Finance (Sales 
Tax),^ (Second Amendment) .Vet, 1955 — (lov- 
ernor s recoiumendaiion — Bill imposing tax on 
cei lain articles introduced without Governor’s 
recommendatinn — (iovernor's assent published in 
(iazette — Delect cured bv assent — Act not 
invalid. See Ibid. Art. 255. (1965) 69 Cal A\ N 
273; AIR 1966 Cal 81. 

Art. 207 — Sales Tax — (Kerala) General 

Sales lax Aet (11 of 1125) — Ss. 3 (I) (b), 4, 
Sell. I. Hem (1) — .Vniendiiient to. liy Kerala .Act 
14 of 1959 — Aaliditv of Act. 


Art. 207 forms part of the legislative procedure 
in linaneial malteis and 0)uils are precluded by 
.Art. 212 trom eiKpiiring into anv alleged irregiilari- 
tv of su(h proeedurc. llieretore. complaint 
against tlie consliliilionalitv tjf the Kerala .Act 14 
of 1959, amending the (ieneral Sales Tax .Act 1125 
based on the absence of Governor’s recommenda- 
tion of tiie Bill cannot be accepted. AIR 1961 Ker 
36 (49) (PI D) (Pr 15). 

.Art. 297 — Bills requiring previous recommenda- 
tion .Absence of ret ommendalion — Subsecpicnt 
assent — Suflicicncv and etfci I of. Sec Ibid, 
Art. 225. 1957 Raj L\V 518. 


ARTICLE 208 


• Art. 298 (1) — Rules of procedure framed 

by !v<*gislaturo — These must be subject to pro- 
visions of Part HI. 

.Vriicio 208 (1) provides that a House ol Ilie 
Lcgislaliire ot a .Stale inav make rules tor regu- 
lating, sul)ject to the provisions of this (Constitu- 
tion. its procedure and (he coiuUirt ot its busi- 
ness. 3 liis provision makes it pertecllv clear tliat 
it Itie Ilcjuse were to make any rules as prescril)- 
od bv i(. those rules would l)e subject to Itie lun- 
damenlal rigids giiaranleed In* I^»rl 3. In otlier 
words, where the Ilcmse makes rules for exercis- 
ing its powers under the taller part of Art. 194 
(3), those rules must he subject to llie liiiula- 
iiienlal rights of the citi/ens. In tlie .Matter of 
under Article 113 of the Coinlitullon of India 
(1965) 1 SCA 447: (1965) I 8CJ 847: AIR 
SC 745 (767) (PI L) (Pr 61). 

0 \rl. ‘JOH — Rides miller — Rule 207 

Specific matter of reeenf oceurpciiee, 

ihe Ml!) iccl-matter o| a privilege motion must 
olivioii.slv be tell to the discretion of tlie Speaker 

01 the House ot Legislature lo dcliMniinc wliether 
die siil,)e(t-mal(er ol lliat motion is or is not a 
spei'itic* matter ol recent oei ni reiice. M. S M 
Sluirma v. Sri Kiislina Sirdia. (1959) 2 Sll .1 tSCI 
125: (1959) 2 Andh U R (SC) 125^ 



CONSTITUTION OF 

(Cr) 660: 1950 SCJ 925: (1959) Sudd fl) SCR 
«06: AIR 1959 SC 395 (411) (Pt F) “pr 29a). 

• •^*’1. 208 — Rules under — R. 215 — *Al 

«ny Ume. 

The words at anv time* occurrinfj iix the second 
proviso quite clearly indicate that extension of 
lime may bo witliin the time fixed l)v the house 
or, on Its lailure to do so, within the time fixed 
by tiic Iirsl proviso or even thereafter, but before 
ihe report is actually made or presented to the 
ilouse. lurther, the ({ueslion of time within 
which the Committci^ ol Priyilej^es is to make its 
report to the House is a matter of internal mana- 
gement ot the ail airs ot the House and a matter 
between the House and its Committee and confers 
no rifjhl on the ])arty and this is so parti- 
cularly when the House lias the power to extend 

Hel. on. 

M. S M. Sharma v. Sri Krishna Sinha, (1959) 2 

Joio 2 Andh \VK rsc) 125: 

jU SCR 806: AIR 1959 SC 395 (411, 412) (Pt c" 

TT'T*'^**** U) — r. l\ Lcaislalive Assembly — 
iuilcs ol Procedure and Conduct of Rusiness H. 74 
— Cannot be <hallenfied on ^roumi of violation 
n! principles o[ natural justice. See Ibid Art 
•>26. (1965) 2 Cri 170: AIR 1965 AM !l49 (DR). 

—Art. 208 (1) — Rule 143 of the Rules of Pro- 

«cdurc and Conduct of Rusiness of U. P. Le^’is- 

lative coinu'il framed under Art. 203 (1) vTili- 

dity -- Rule is not ultra vires but is consIRu- 

tionallv valid. See Ibid, Art. 183. AIR 1963 All 
75. 


*- Arts. 208. 212 — Rules of Procedure of U. P, 
Assembly. Ri*. 6/, 189 (3) • — Kcforence by Speaker 
lo Coniniitlec of Privileges — Validilv — Jurisdic- 
Hon of Court. 

A, a nicmber ot a Slate I-cgislalure insisted 
on the immediate consideration ot a certain mo- 
tion hut his request was not granted bv the 
Speaker. On about three occasions A was asked 
>> tlic opcakcr to sit clown; but. as lie was not 
prepared to take notice of even the points of 
order rai.sed. the Speaki'r asked him to withdraw 
trom the House. .A diil not complv with that 
direction, riicrcatlcr the Speaker drew the atten- 
tion of the Ilouse lo the defiant attitude adopted 
by A and ordered the police to remove liim from 
the .Assembly Hall by using the mininunn amount 
o! force necessarv for that purpose. On being so 
ordered, the police forcihlv removed .A hv hodilv 
lifting him from the Assemhiv Hall, he liaving 
>(|ualted on the floor ot the House. Similar scenes 
happened in ttic case of two other members who 
were also ejected forcihlv from the Hall. After 
their removal from the House the Speaker drew 
the attention ot the House lo the intransigent 
altitude that they had adopted and observed that 
in his opinion, their conduct constituted a brcacli 
of the privileges of Ihe Ilouse. As he did not 
think that the incident .should be ignored lie 
referred the matter lo the Committee of Privi- 
leges. On the recommendation of the Committee 
the House passed a resolution suspending A till 
the sitting of Hie House. A applied under Art. 
226 of the Constitution for a writ against tlie 
Speaker on the ground that tlic resolution was 
void and the order passed upon it iinronstilutionnl. 
It was further argued that the reference to the 
Committee of Privileges by the Speaker of a mat- 
ter which could he dealt with hv the standing 
order of rules of the House was wrong and ecm- 

» Parliamenlarv practice and 

that it constituted, the creation of a new nrivik^'e 
lor the Ilouse. ' '' 


INDIA (1950). Art. 208 


Speaker could, under R. 67 
ol the Rules of Procedure, refer any question of 
privilege to the Committee of Privileges for ex- 
amination, investigation or report. Whether (he 
question was one of privilege or not was a matter 
solely for the Speaker to decide. 

(2) That even if there had been no such ex- 
press rule the High Court had no junsdiclion to 
issue a 'vrit, direction or order relating to a matter 
which alfectcd the internal affairs of the House 

both the Speaker and the other 

0 fleers were protected from scrutiny by a Court 

01 law for what was done in the House. 

(3) That there was no creation of a new privi- 
ege in the procedure adopted by the Speaker or 
the Stale Legislature. 

(4) That the matters complained of were only 

procedural character and that the resolution 

ot the House did not go beyond a matter of 
procedure. 


A A 4 L 


• t 4 t A 




* 1 4.4 vv 


riflht Of a member to continue'' ir'rTpreV^nt 
constituency in Paliament gels alfectcd by his 
suspension for whatever period, vet even on that 
assumption there is no legal reiiiedv open to a 
member il his rights get alfectcd bv something 

legislature. Art. 

.- 1 ., (.) ol tlic Constitution was decisive on the 
point. 


(6) That there arc good reasons why the Courts 
should not mterlerc with the mode in which the 
Legislature conducts its internal affairs. In the 
ultimate analysis, il is in an assiduous education of 
the tiemendous forces generated by a vast elec- 
torate that remedies against real or supposed 
highhandedness cm the part of anv particular 
legislature lies. With all tliosc matters, which are 
ot a political nature the Courts have no concern. 
ILR (1955) 1 All 25: 1954 Cr LJ 691: AIR 1054 

^35) (Pt J) (Prs. 15, 16, 45) 

(UR). 


— Arl. *08 — Passage of Rill in Legislature — 
Matter ol internal procedure of Legislature — 
High Courts liave no power to interfere. See Ibid, 
Art, 194. .AIR 1905 Andh Pra 300. 


Arl. 208 — - Rules of Procedure and Conduct 
of Rusiness (iTamed bv .Assam Legislative As- 
sembly) — Language of Article is wide enough 
to cover Rules. ILR (1958) 10 A.ssam 461: AIR 
1958 Assam 160 (166, 167. 168) (Pi C) (Pr 9) 


ArL 208 — Rules of Procedure and ConducI 
of Rusiness (Framed bv Assam legislative As- 
embly) Rr. 168. 163. 175, 176 and 181 — Person 
In eoutempt — Speaker’s aulhorlt.Y lo summon 
sueli person. 

Held, on facts that under the Rules of Pro- 
cedure and Comluct of Rusiness in the .Assam 
Legislative Assembly, the Speaker and the Sec- 
retary of the Legislative Assembly, in the absence 
of any resolution of the Ilouse, ha<i authority to 
summon the petitioner to appear ^icforc the Privi- 
leges Committee. ILR (1958) 10 Assam 461: AIR 
1958 Assam 160 (162, 166. 167, 168) (PI D) (Prs 
3, 9, 10) (DB). 

Arts. 208 and 226 — Rules of Procedure and 

ConducI of Business (framed by Assam Leglsla- 
livc Assembly) R. 314 — Interpretation of Rules. 

The question of interpretation of the rules lies 
with the Speaker so that even if the procedure 
adopted by the Speaker is irregular, il would not 
be open to the High Court to go into the mat- 
ter, because the decision of tlie Speaker has a 
fmality on the point. ILR (1958) 10 Assam 461: 
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AIR 1958 Assam 160 (166, 167, 168) (PI E) 
(Pr 9) (DB). ' 

— —Art. 208 (2) — Working of Legislature — 
Procedure for — Business transacted prior to 
prorogation does not lapse — Applicability of Art. 
212 (1). See Ibid, Art. 194 (3). ILR (1957) Bom 
218. 

Art. 208 (1) — Rules of Procedure and Con- 
duct of Business (W. B. Legislative Assembly). 
R. 16 — Governor*s address before Legislature 
under Art. 176 — Address must be by delivery of 
speech. See Ibid. Art. 176 (1). (1965) 09 Cal \V.\ 
^84: AIR 1966 Cal 363. 


Arts. 208 and 212 — The powers, privileges 

and immunities of the Stale legislatures and their 
tnembers have been laid down in the Constitution. 
AVithin the legislature members have absolute 
freedom of speech and discussion. Subiect to the 
provisions of the Constitution they can regulate 
their own procedure. In siich matters and within 
their allotted spheres thev are supreme and can- 
not be called into account by the Court, of the 
land. AIR 1956 Cal 378 (384) (PI G) (Pr 23). 

• Arts, 208 (2), 212 (1) — Irregularity in pas- 

sing a Bill — Enect. 

(Per Dixit J.) : — The form, rmitent or subiecl- 
malter of a Bill at the lime of its introduction 
into or of its consideration bv the .\.ssend)Iy on 
the report of the Select Committee, is not a mailer 
wilh which a Omrt of law is concented. The 
<]ues(ion. whether (he .Assembly should have pass- 
ed the Bill as reported, by the Selot I Committee 
or recommitted it to the Select (Committee or 
<lroppcd the Bill, is a domestic matter relating to 
the procedure lc)llow'ed hv the Assemhiv in the 
course of legislation. If there is any irregularitv 
in the procedure followed bv the Asseiul)lv in 
passing tlie Bill it does not make the eulininaling 
Act invalid or ultra vires. Ham Dubev \. (iovein- 
imenl of the Stale of M. B. ILR (1952) .Madii Bha 
178: AIR 1952 Madli Bha 57 (73, 74) (PI R) 
(Pr 84) (FB). 


• Art. 208 (1) — Breach of f inance Rules — Ne)t 

unconslilulional — A<lvisal>ilitv of following the 
procedure. Sec Finance Rules, R. :).‘14. AIR 1955 
Nag 11 (SB). 

• Art. 208 (!) — The provisions of Art. 208 

are merely enabling ones. Moreover thev relate 
only l(» pro<’edural matters. Wlierc a hodv has 
been givt'ii complete powers to regulate its own 
procedure, it has by implication also the power 
lo w'aive or condone the breach ot its proceclural 

— Non-compliance with Budged — EtTecl ol 

Power of Legislature to condone irregularilv 

in its procedure — Jurisdiction of Court. See 
iM P Legislative Assemhiv Rules (lO.iO), R. 109 

(2). AIR 1955 Nag 11 (SB). 


Arts. 208 (2). 212 (2) — Extent of iinmiiiilly 

of Speaker — (Words and Phrases — AMlh res- 
pect lo* and ‘In rclullon to Legislalurc ). 

The words ‘with respect to Die Legi.slature and 
"in relation lo the Legislature’ in Art. 208 (2) 

have wider significance Hum the words m the 
Legislature. Clause (2) of Art. 208 therefore in- 
cludes within its scope not only the rules dealing 
with procedure and conduct ot husiness during 
the actual session of the I.egislaturc but a other 
incidenlial or ancillary matters. (.LKI. nei. on. 

The immuiiilv of the Speaker in respect ol ac- 

lions taken bv him in exercise <>f Jl'f* 

ferred hv the Orissa Legislative Rules whieli an- 

vahdlv kept in force by Art. 208 (2) is ^ 
lo those rules of procedure and conduci 
ness which deal wilh proceedings in the Uu - 
daturc and does not extend to those mlcs which 


INDIA ( 1950 ). Art. 208 567 

deal with incidental or aneiliurv matters. 19 Cul 

LT 183: ILK (1953) Cul 404: AIR 1953 Orissa 111 
(114) (Pt A) (Pr 6) (DB). 

Arl, 208 (2) — 'Rule.s of procedure' — Mean- 
ing — Orissa Legislative Rules, Rr. 45, 49 arc In 
force — (Orissa Legislative Rules, Rr. 46, 49) — 
(\\ ords and Phrases — “Rules of procedure") — 
(Interpretation of Statutes). 

As words and phrases should be given the same 
meaning throughou( a statute it is obvious that 
the cxpre.ssion ‘rules of procedure* occurring in 
Cl. (2) of .Art. 208 should be given the same 
meaning given to that expression in the marginal 
note to Cl. (1). As a matter of construction, 
therefore, the expression ‘rules of procedure' 
means rules regulating the procedure and conduct 
of business of the Legislature. The omission of 
the words ‘conduct ol business’ in that clause docs 
not alTecl the survival of Rules 4a to 49 of the 
Orissa Legislative Rules dealing W'ith the eonduct 
of business in th(‘ .Assenibly. which arc therefore, 
validiv in force after the commencement of the 
Constitulion. 10 Cut LT 18:1: ILR (1953) Cut 404: 
AIR 1953 Orissa 111 (115) (Pi D) (Pr 7) (DB). 

.Arl. *208 (2) — Rules adapted by Speaker 

under (!1. (2) of Art. 208 — Primary function of 
Speaker to regulate the conduct of business and 
procedure of .\ssemblv. See Ibid, Art. 176. AIR 
1952 Orissa 234 (DB). 


ARTICLE 210 

.Art, 210 — English version of Government 

ga/elle showing S-H-lOaO as dale of appointment 
ol ‘A’ as Public .Analyst — - Hindi version showing 
3-4-19.")9 as dale of his appointment — In ease 
of divergeme. English version prevails over Hindi 
version. See Prevention of Food .Adulteration Act. 
(!9r>4}, S. 8. 1965 (1) Crl L.I 418: AIR 1965 AU 
170. 


• Arl. 210 - - Aulhorilalivc text of Bills. .Acts 

etc. — Hindi and English versions of Rill, Act etc. 
))ubli>hcd in official gazelle — Roth versions arc 
aulliori-sed — English version is to be treated as 
aulhorilalivc onlv in case of conflict between two 
versions 19()1 All LJ 1961 All WR (HC) 542 

Overruled. See Iliid, Arl. ,348 (3). AIR 1962 All 
240 (FB). 

.Art. 210 — Framing of law is an important 

business that a State Legislature has to transact 
and when the Slate Legislature is allowed to use 
Hindi language in transacting its business it must 
be assumed that it can pass laws also in that 
language — M.B. Panchayal Rules, R. 38 — Rules 
promulgated in Hindi — English translation not 
given — A'aiidilv. See Ibid, Art. .348, AIR 1957 
.Aladh Bhu 26 (DB). 


ARTICLE 211 

Arl. 211 — Freedom of speech in Stale Legis- 
lature Limits to. See Ibid, Art. 194 (1). 1968 

Crl LJ 1055: AIR 1958 OrUsa 168 (DB). 


ARTICLE 212 
SYNOPSIS 


(Constitution of India, 1950, Art. 212) 

1. Irregularity of procedure in Legislative 
EITect — Clause (1). 


2. “OITIccr or member of Ihc Lcglslolure". 

3. Iniiniinily from legal proceedings — Clause 

( 2 ). 


1. Irregularlly of proecdiire In Legislature 
— Effect — Clause (1). 

• Arts. 212, 255 — Alysore Existing Laws 
(Construelloii of References to Values) Act (XII of 
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CONSTITUTION OF INDIA (1950), Art. 212. Note 1 


195/), Ss. 3, 2 — Subslltiifion of Naya Pai.sa.s In 
place of pics in Mysore Sales Tax Act — Effect 
— Tax expressed In terms of Naya Paisas cannot 
be cballengod as unconslHulional. 

The lew of sales tax under the Mysore Sales 
Tax Act in terms of naya paisa in place of pies, 
altcj the enaclment of the Mysore Act XII of 
19;>7, which has made a provision for charging 
the tax in terms of naya paisa instead of pies, 
IS not unconstitutional, nor is the latter Act a 
taxing measure but it deals mcrelv with the 
conversion of the old coinage into new coinage. 
By subslilulion of new coinage, i.e., naya paisas 
in place ol annas, and pies no enhancement 
of tax was enacted but it was merelv a substitu- 
Uon. ol one coinage by another of equivalent value. 
Even assuming that it is a taxing measure its 
validity cannot be challenged on the grounds that 
it otTcnds Arts. 197 to 199. Art. 212 prohibits the 
validity of any proceedings in a legislature of 
a Slate Irom being called in question on tlie ground 
of any alleged irregularity of procedure and Art. 
2o,) la\s down llial requirements as to recom- 
mendation and previous sanction are to be regard- 
ed as mailers of procedure onlv. Consequently, 
the tax cannot he challenged on the ground that it 
is contrary lo the provisions of the Constitution. 
Mangalore Gauesh Beedi Works v. Stale of Mysore 
(19G3) 2 SCI 309: (1963) 1 Mys LJ (SC) 27 : (1963)' 
1 sewn 76: (1963) Supp 1 SCR 275: (1063) 14 
STC 198: AIR 1963 SC 589 (590, 591) (Prs 5, 6, 7). 


® (1) — Irrcgularily of procedure — 

Umlsslon lo pul question bv Speaker as required 
by rules governing legislalive business. 

One of (he Ministers moved that the C. P. and 
Berar Aholilion of Proprielarv Flights {Estates 
Mahals. Alienated Lands) Bill as considered hv 
the House he pas.sed into law. Thereupon tlic 
Speaker read tlie motion to tire House and this 
was tollowed by several speeches welcoming tlie 
nieasurc. The official report of the proceedings 
did not record that the Speaker put the question 
as i(“r|uir('d hv H. 20 (1) of the Rules governing 
the legislative business and that the motion was 
carried. The original bill signed and authenticat- 
ed by the Speaker however contained an endorse- 
ment bv the Speaker that tlie hill was passed by 
the .Vss(*mhlv on 5-4-19.>0. Ihc eiuhu.semcnt was 
signed hv the Speaker on lO-o-lOaO. The olficial 
report ol the proceedings was prepared on 21-6- 
tI95() and was signed hv the Speaker on 1 10-I9r>(). 

Held, that the omis.sion as to the motion having 
been pul and carried could not, in the face of the 
explicit statement by the Speaker endorsed on the 
bill, he taken to establish that the hill was not put 
to the House and carried bv it. In anv case, the 
omission lo pul the motion formally lo the House, 
even if true. was. in the circumstances, no more 
than a mere irregularity of procedure as it was 
not disputed that the overwhelming maiority of 
ihe niemhers present and voting were in favour of 
carrying the motion and no dissentient voice was 
actuali\ raised. Slate ol Bihar v. Kaineshwar 
Singh. 1952 SCJ 354 : ILR 31 Pal 505 : 1952 SCR 
889: 1953 SCA 53: 65 Mad LW 527: AIR 1052 SC 
252 (266, 267) (IM S) (Pr 22). 

• Arls. 212 (1) and 226 — Proceedings in Legis- 
lative (’ouncil of Stale — Merc irregiilaritv of pro- 
cedure or non-eoinpliance with rules of proeediire 
for coudiirl of its business will not afTcei its 
validity and will not he a ground for issuing a 
writ under Art. 226 — But if tliere i'c a violation 
i)f the constitutional reqiiiremenl or Chairman has 
acted in excess of his p<)wcrs under Constitution, 
Court mav interfere hv issuing a writ ILK 
11963) 2 All 151: AIR 1963 All 75 (77 78) (Pt A) 
IPrs 11, 12) (DB). ' 


Art. 212 Passage of Bill in Legislature 
Matter of internal procedure of legislature— Higb 
Courts have no power to interfere — See Ibid*. 
Art. 194. AIR 1965 Andh Pra 306. 

; Art. 212 (1) — Andhra Pradesh Regional Com- 
mittee Order (1958), Pr. 3 — Regional Committee 
constituted under Pr. 3 — Defect in procedure in- 
holding its meetings — Bill in pursuance of its. 
report passed into an Act — Art. 212 (1) applies, 

— \ alidity cannot be questioned on ground of 
irregularity of procedure — See Ibid, Art. 371 
(1). AIR 1965 Andh Pra 306, 

Art, 212 — Breach of privilege of Legislature 

— Powers of the House lo punish — Extent of 
■ — Unauthorised publication by newspapers of 
certain committee report — Motion for breach of 
privilege — Matter referred to Privilege Committee- 
lor investigation and report — Committee issuing^ 
show cause notice to editors — Writ petition 
against notice — Held, Court had no jurisdiction 
lo interfere at that stage. See Ibid, Art. 194. AIR 

1965 Assam 74 (DB). 

Arts. 212, 226 — Objection as to validity of 

proceedings of Legislature — Objection founded 
on plea that members not entitled to vote had' 
voted on a Bill — Competency of High Court to 
entertain — {Quaere). 59 Bom LR 355: AIR 1957 
Bom 165 (160) (Pi A) (Pr 4) (DB). 

Arl. 212 (1) — Working of Legislature — 

Procedure for — Business transacted prior to 
prorogation does not lapse — Applicability of 
Art. 212 (1). See Ibid, Art. 194 (3). ILR (1957) 
Bom 218. 

-\r\, 212 (1) — Governor’s address before 

Legislature — Governor attempting to deliver 
speech — Disturhanecs in House — Walk out by 
Governor — Copy of address laid on table of 
House — Duly under Art. 176 (1) is merelv ir- 
regularly performed — Mere irregularity cannot 
he questioned under Art. 212 (1). See Ibid Art. 
176 (1). (1965) 69 Cal \V.\ 484: AIR 1966 Cal 363. 

Arl, 212 (1) — Proceedings inside legislative 

Chamber — Extent of powers and privileges of* 
Legislature — Proceedings not merely irregular 
but illegal or unconstitutional — High Court i.s 
competent lo issue mandate iip(;n Legislature. 
See Ibid. Art. 226. (1965) 69 Cal WN 484; AIR 

1966 Cal 363. 

; — -Arts. 212 (1), 226, and 194 (3)— Proceedings 
inside Legislalive Chamber — Extent of powers 
and privileges of Legislature — Proceedings not 
merely irregular but illegal or unconstitutional — 
High Court is compelonl to issue mandate upon 
Legislature: AIR 1965 SC 745, Foil. (1965) 69 
Cal WN 484 : AIR 1966 CnI 363 (367) (Pi A) (PrO). 

Art. 212 — Writ against Legislative bodv tf> 

prevent it from passing certain la\Y. Sec Ibid, 
Arl. 226. AIR 1958 Cal 378. 

Arl. 212 — Sales-tax — (Kerala) General Salos- 

tax Act (1! of 1125), S. 3 (1) (b) — Amcndmenr 
lo. by Kerala Aci (14 of 1959) — Validity 
Held, did not olTend Art. 207 of the Constitution 
— Courts are precluded hv Art. 212 from eru|uir- 
ing intf) anv alleged irregularitv of procedure. 

See Sales Tax — (Kerala) (ieneral Sales Tax Act 
(II of 1125), S. 3 (I) (h). AIR 1961 Ker 30. 

-Arl. 212 — Jiii'isdlclion of Court. 

(Per Dixit. J.) ; The validity of tlie proceedings 
of tlie Legislature can ho called in question on a 
gronn<l otlier than the ground of an irregularity 
<fl' procedure. Tluis. the proceedings would no? 

1)0 protected if thev are held in deliancc of the 
provisions of (he Constitution or hv exenising 
some powers which the Legislature under the Cons- 
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Iftution does not possess. ILR (1952) Madh B 145; 
AIR 1952 Madb B 31 (43, 44) (Pt P) (Pr 43)(DB), 

• Art, 212 — Non-compliance with Budget — 

Effect of — Power of Legislature to condone ir- 
regularity in its procedure — Jurisdiction of Court. 
See M. P. Legislative Assembly Rules (1950), r! 
109 (2). AIR 1955 Nag 11 (SB). 


Art. 212 (1) — ■ Art. 212 (1) bars the Court 

from questioning the validity of any proceedings 
on the ground of alleged irregularity of proce- 
dure. See Tenancy Laws — Madhya Pradesh 
Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Bill. AIR 1955 NUC (Nag) 1341 
^FB). 


The officers of the assembly are mentioned in 
Article 178. The Speaker is an officer of the 
assembly and the ruling that he gives in the 
conduct of business may not be subject to the 
control of the Civil Courts. But the oath to the 
member is to be administered under Art. 188 by 
His Highness the Rajpramukh or by some one 
appointed by him in that behalf. It may be. that 
His Highness the Rajpramukh may appoint the 
Speaker to administer the oath. But the adminis- 
tration of (he oath is not a function exercised 
by the Speaker in his official capacity. And will 
not give him any special prerogative to seek shel- 
ter under Article 212. 12 QBD 271. Disting. ILR 
(1952) TC 60; 1952 Ker LT 166: AIR 1952 Trav- 
C 166 (169) (PI U) (Pr 6). 


• Art. 212 (1) — .Amendments to Bill in 

Select Committee — Adoption by .Assembly — It 
might be at most irregularity in procedure — 
Court cannot question it mider Art. 212 (1). AIR 
1966 NUC (Nag) 1341 (FB). 

Art. 212 (1) — Money bill transmitted to Legis- 
lative Council wiDi certiffcate of presiding mem- 
ber acting as Speaker instead of Speaker — Ir- 
regularity — Validity of proceedings of Legisla- 
ture cannot be called in (luestion. See Ibid, .Art. 
199 (4). AIR 1963 Pat 16 (UB). 

Art. 212 — Powers of Speaker under B. 171'A 

of Rules ol Procedure and Conduct of Business in 
the Punjab Legislative .As.scmbly — Proceedings of 
legislature — .Art. 212 bars enquiry bv Courts. 
.See Pancdiayals — Punjab Grain F^anchavat .Am- 
endment Act (1959), S. 1. ILH (1962) 1 PunJ 45. 

2. “Officer or member of the L4'gislature.“ 


3. Immunity from legal proceedings — Clause (2), 

— — -Art, 212 (2) — Whether High Court lias juris- 
diction to inlerlere with decision of Speaker of a 
House of Legislature under H. 278 (2) of U. P. 
Legislative .Assembly Rules of Procedure and Con- 
duct of Business (1958). AIR 1951 Ker 194 and 
.AIR 1952 Trav-Co 160. Ref. (Quaere). .AIR 1965 
All 530 (542) (Pt C) (Pr 23). 

Art. 212 (2) — Reference by Speaker to Com- 
mittee of Privileges — Validity — Jurisdiction of 
Court. See Ibid. Art. 208. 1954 Cr LJ 091 : AIR 
1954 All 319 (DI5). 

.Art. 212 — Rill passed bv Legislative Assemb- 
ly — Presentation to Governor is essential — 
Prayer lor injunction against Council of Ministers 
for preventing sucli presiiilation — Courts will 
not allow it. See Ibid, Art. 108. AIR 1965 Aiidh 
Pra 306. 


—Art. 212 — Officers and members of Parlia- 
ment or legislature — Court cannot inlerlere 
with their legislative function. See Ibid, .Art. 105. 
AIR 1956 llyd 186 (DR). 

■ Art. 212 (2) — 'Officer of the .Assemblv' — 

Speaker is the premier officer. 19 Cut LT 183 : ILR 
(1953) Cut 4W: AIR 1953 Orissa 111 (113) (PtC) 
(Pr 4) (DB). 


■ Art. 212 — Scope of — Powers of Speaker In 
respect of conduct of proceedings, or La^glslutlve 
Assembly — Bar of jurisdiction of Court. 

Art. 212 of the Constitution operates as a bar 
fo the iuiisdiclion the High Court being in- 

voked for the issue of a writ under Art. 220 against 
the Speaker of the Assembly or the Secretary of 
the As.semblv in the matter of the c(niduct of 
proceedings in Council. The Secretary of the 
Assembly, is an officer of the Legislature within 
the meaning of Art. 212 (2). A point of order 
raised I)v a Member as to whether a certain mat- 
ter should be discussed or not in the .Assembly re- 
lates to tlie conduct of the business of the 
Assemblv. ILR (1952) Cut 209: AIR 1952 Orissa 
234 (230, 237) (Prs 3, 4, 5. 9) (DB). 


Art. 212 (2) — Officer of Legislature —Right 

fo remain In office In question — Courl-s jurisdic- 
tion to deal with niallcr (Obiter). 


Ojjjter— When the matter in controversy has no- 
thing to do witli the exercise bv an olliier of 
the legislature of Itic i)owers vested in him. but 
is concerned with a relevant 
whicli is alleged to ailed liis 
finue in office, a (a)url of law 
lion to deal will) the matter. 


provision of law 
legal right to con- 
does have jiirisdic- 
1951 Ker LT 612: 


AIB 1952 Trav-Co 205 (207) (Pt D) (Pr 10) (DB). 


Arts. 212 

Itglslature — 


(2) and 178 and 188 — Officer 
Speaker administering oatb. 



Arts. 212 (2) and 252 (2) — Protocllon under 

Art. 212 (2) — Nature of — Immunity under Art, 
252 (2) — When nvailablo. 

Protection to the Speaker and Officers under 
.Art. 212 (2) is evidenlly based on the complete 
supremacy of the House. The orders of the 
House liave to Ijc executed Ihrougli the Speaker. 
Thus when the S|)eakcr signs a warrant mcrclv 
lor the purpose of carrying out tlie Order of the 
House, it is not in any sense an external ad. 
Where, therefore, he ads as an oiliicer of the 
House and signs the warrant in performance of 
the duly arising in connection will) the internal 
affairs^ of the House, the imiminilv provided by 
-Art. 252 (2) is available and complete. The im- 
munity is an absolute one and oITicors are pro- 
tected even if the warrant is wrongly executed 
by others and this is a dear bar under the cons- 
titution and stands on a different and a higher 
fooling to a bar under a Statute. AIR 1952 
.Madh Bha 115 and AIR 19.54 All 319 (DB) DIss. 
60 Bom LB 279: ILK (1957) Bom 218 


Arts, 212, 385 — Question regarding status of 

member — Jiirlsdletlon of Court. 

(Per Dixit, J. :)— Under the Constitution, it is 
the diitv f)f the High Court faithfully to cxt)ound 
and give elFect to it according to its own terms. 
The question as to tlte legality of the continu- 
ance ol a i)erson in (lie offiro of Speaker under 
.\rl. 385 is not one relating to the internal atfairs 
<*f tlie Assemblv. Tlie question raised is one of 
declaring (he status of a [)erson on the inlorpre- 
talion of (he Constitution and the High Court ran 
declare whether under the Constitution a person 
has r)r has not the status ol the Speaker of the 
.Assemblv. ILR (1952) .Madh B 145* AIR 195‘^ 

Madh B 31 (45) (Pt S) (Pr 46) (DB). 
fOverriiled on another point in .AIR 19:, y sC 

395.] 
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Art, 212 (2) — ExU'iil ot IninuHiitv of Spca- 

Flirases ~ “Wilh respect to” 

:lno *** Legislature”. Sec Ibid, Art. 

(J). AIK 1953 Orissa 111 (DB). 


Art. 212 — ‘In the Logtslnfure’ — Rule re- 
gulating notice of questions — (Orissa Legislative 
.(Vssembly Rules. R, 45). 

The giving of notice of questions bv a mem- 

is part of tlie proceedings in 
Ihe Assembly and consequently anv rule regulat- 
ing tlie notice ol ([ueslions is a rule regulating 
the ( onduct of business in the Legislature. 19 Cut 

LT 183 : ILR (1953) Cut 404 : AIR 1953 Orissa 
111 (114) (l>t B) (Pr 6) (DB). 


“ Art. 212 (2) and .\rt. 194 (3) — Immunity of 
Speaker — Whether the immunity under Art. 
194 (3) is wider than that under Art 212 (2) 

tUuacre). 19 Cut LT 183; ILR (1953) Cut 404: .AIK 
1953 Orissa 111 (117) (Pi J) (Pr 12) (DB). 


■ Art. 212 (2) — Conduct of business — Tak- 
ing of oath under Art. 188. 

The taking of oath under Art. 188 is not an 
item in the conduct of business mentioned in Art. 
212. It is only a condition precedent to entitle 
the members to sit in the assembly and conduct 
the business. ILH (1952) TC 66: 1952 Ker LT 
166: AIR 1952 Trav-Co 166 (169) (Pt A) (Pr 5). 


ARTICLE 212-A 

(Inserted by the Constitution (Re- 
moval of DilTiculties) 

Order, No. 2 (1950)). 

® 212-A (1) — Applicability. See 

Art. 201. AIR 1955 SC 504. 


Ibid, 


® 212-A (1) — Raiaslhan Land Reforms 

and Resumption ol Jagirs Act (0 ot 19521 

Validity. Sec Ibid, Art. 385, AIR 1955 SC 504. 

•- Art, 212-A (2) — Preparation of Rill bv 
Rajpramukh — Rajasthan Land Reforms and RcL 
sumption of Jagirs Act (6 of 1952) —Validity. 

Under Art. 212-A (2) the Rajpramukh has not 
liinisell to drat I the Bill, and he might delegate 
^ 'vork to others. But questions of policy 
which arc of the essence of the legislation should 
at least be decided by him. Whether a Bill is in 
the first instance prepared bv the Raipramukli or 
'\helher he adopts \\hat had been prepared bv 
the Ministers as his own, the position in law is 
the same. Under Art. 212 A (2) tlic Rajpramukti 
has to do two distinct acts : Firstly he hits to 
T)rcpare tlie Bill and secondly he has to reserve 
H for the considering of the President. When he 
himself prepares tlic Bill, he has, in order U» 
t’omply witli Art. 212-.\ (2), merely to reserve it 
tor the consideration of the President. In such 
a case, no ((ucslion of approval to the Bill by him 
can arise, but when the Bill has not been pre- 
pared by him. he has lirslly, if he thinks fit. to 
adopt it betore he could pass on to the second 
stage and reserve the Bill for the consideration 
of the President; and the very purpose of his en- 
dorsing his approval on the Bill is to show that 
he has thought lit to adopt it. 

There is no provision in Art. 212-A (2) for 
the Rajpramukh approving of a Bill, and in the 
context, therefore, an endorsement of approval 
on the Bill must signify its adoption by him. If 
it is open to the Rajpramukh to adopt a Bill 
prepared by his .Ministers, the onlv matter that 
will have to be considered is whether, in fact, 
he did so. And when the Bill is produced with 
an endorsement of approval under his signature. 
Ihe question must be held to be concluded and 


any further discussion about the legislative or 
executive stale of mind ot the Rajpramukh must 
be ruled out as inadmissible. It cannot be said 
that the function of the Rajpramukh at the stage 
ot preparation of the Bill was purely executive, 
and that it became legislative only when he had 
to decide whether he would assent to the Bill 
or withliold his assent therefrom, or reserve it 
tor the consideration of the President. The posi- 
tion under Art. 212-A (2) has been assimilated to 
that under Art. 200, the preparation of the Bill 
by the Rajpramukh taking the place of the pass- 
ing of the Bill by the Legislative .Assembly and 
the one is as much a legislative function as the 
other. The Act is not bad for non-compliance 
Willi Art. 212-A (2). Aniar Singhji v. State of 
Raiaslhan. 1955 SC A 766 : 1955 SCJ 523 : AIR 
1955 SC 504 (316, 517. 518) (Pt B) (Prs 17, 18, 
1 * 20)* 

Art, 212-A inserted b.v the Constitution (Re- 
moval of Difficulties) Order No, 2)). — Enforce- 
ment ol Police .Act in Rajasthan after coming in 
force ot the Constitution — \’alidity. See Ibid, 
Art. 372 (1). AIR 1957 Raj 28 (DB). 

Art. 212-A — Irregularity in excrci.se of power 
bv Raipranuikh — \'aliditv of law. See Ibid, 
Art. 385. AIR 1954 Raj 224 (OB). 

Art. 212-.\ — Extension of duration of Raja- 
sthan (Protection of Tenants) Ordinance by noti- 
fication — \ alidily of extension. See Tenancy 
Law — Rajasthan (Protection of Tenants) Ordi- 
nance (9 of 1949), S. 1 (3). AIR 1954 Raj 224 
(DB). 

• Art, 2t2-.A (2) — Compliance with — Pre- 

sumption as to — Ru.iasthan Act (15 of 1951)— 
Aalidity (Tenancy Law — Raiaslhan Produce 
Rents Regulating Act (15 of 1951), S. 1). 

When it was notified on the 4lh of June that 
Ihe Rajasthan .Act (15 of 1955) had been made 
by llis Highness the Rajapramukh on Ihc 2nd 
o{ June, 1951. the Court may ver>' well infer, that 
the hill was prepared under liis direction, and 
that he assented to tlic bill so prepared on the 
2n(l of June, 1951. and Ihus the formalities re- 
(piired hv .Art. 212-.A (2) have been propt rlv com- 
plied wilh. 34 CLR 420. Disling. Raj Sahihan Shcr- 
singh V. State of Rajasthan ILR (1954) 4 Raj 365: 
1954 Ra| LAV 296: AIR 1954 Rnf 65 (67, 68) (Pt A) 
(Prs H. 12, 13) (FB). 

ARTICLE 213 

• ^Art. 213 (1) — Municipalities — Orissa 

Municipal Election A^alidalion Ordinance (1 of 
1959) — Ordinance was within ‘ordinance issue 
power' of Governor even though it was issued 
wilh view to override judgment of High Court 
under Art. 226. See Municipalities — Orissa 
Municipal Election A'alidation Ordinance (1 of 
1959). AIR 1962 SC 945. 

Art. 213 — Under Ch. 4 of Part 6, Governor 

can promulgate ordinances in tlic exercise of the 
legislative power. The Governor shall invariably 
accept Ihc advice of the .Ministers while promul- 
gating an ordinance for Ihc simple reason that 
the Ministers enjoy the confidence of the legis- 
lature and anv ordinance promulgated without 
the conrurrt'tice of the Ministers shall not later 
hccome law. Sec Ibid, Art. 191 (1) (a). AIR 1962 
All 128 (DB). 

Arts. 213, Proviso (c), 200- U. P. Universities 

Ordinance (1 of 1959) — X'alidity — Ordinance 
does not affect powers of High Oiurl and 
hit bv Art. 213 Proviso (c) read wilh .Art. -09, 
Proviso. See U P. Universities Ordinance (1 ol 
1959). AIR I960 All 205. 
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Art, 213 — CondiUon for promulgalion of 

ordinance — Satbfaction of Governor — If tus- 
tlciable. ^ 

an Ordinaoe promulfialcd bv 
a Governor cannot be questioned in a Court of 
law. The only condition by which a Governor 
is reslricled and which is an absolute condition, 
is that the Legislature must not be in session at 
that line. Even if the I>egislaturc is in Session 
the Governor may prorogue the Legislature and 
thereafter make the Ordinance. AIK 1950 FC 59. 
AIR 1945 PC 48; and AIR 1931 PC 111 Rel. on. 
ILR (1959) 2 All 297: AIR 1960 All 205 (207, 208) 
(PI B) (Prs 9. 11) (DB). 

Arl, 213 — U. P. Ordinance. 1 of 1919. was 

ultra vires the Governor — Ordinance not validat- 
ed l)v Government of India (3rd Aincndinent) 
Act. See U. P. .Administration of Evat iiee Pro- 
perty Ordinance (1 of 1949). AIR 1957 All 561 
(DB), 


Arts. 213, 123 — Satisfaction of Governor — 

Mu.st be bis o\^n .sulisfuctioii. 

The satisfaction of the (jovernor referred to in 
Art. 213 is .subjective .salisfaction and the Courl is, 
therefore, not entitled lo eiu|uire into Ihc rea- 
sons for that sall.slaciion or inti) the .sufTicicin v 
those reasons. ILK (1956) 2 All 665: 1956 AIJ 
556: 1956 All WR (lIC) 570 : AIR 1956 All 557 
(560) (PI A) (Pr 22) (DB). 

Arts. 213, 123 — Goveniop's sallsfaellon — 

Proof of existence as fact — Powers of Court, 

'Ihe statement in the Ordinance in <iuestion 
'whereas the (iovernor is salislied that rircuin 
stances exist’ is f)resuinplive proof of llu? factum 
of satisfaction. Though the (^ourt mav iiupiirc 
into the fact of (lovomor’s .satisfaction, it cannot 
inquire into the reasons lor that .satisi action or 
into the sulTiciencv of those reasons. ILR (1056) 
2 All 665: 1956 All LJ 556 : 1956 All WH (IIC) 
576: AIK 1956 All 557 (561) (Pi B) (Pr 28) (DB). 


Arts. 213, 123 — Existence of satisfaction 

Avhen IIou.se is in session — EITeel. 

All that Art. 213 reciuires is lhat the sati.sfac- 
lion ol the Governor must exist at the lime when 
e ither ho\h or one of the llouse.s oi Legislature 
are or is not in session. ILK (1956) 2 All 665 : 
1956 All IvJ 550 : 1956 All WH (HC) 576 : AIR 1956 
All 557 (561) (Pt C) (Pr 20) (DB). 


Arts. 213. 123 — Proroguing of Council — 

Powers of Governor — Very short Interval bet- 
ween proroguing of Council and promulgation of 
Ordinance — EtTeet on bona tides of Governor — 
Validity of t. P. Ordinance .No. 9 of 1956 — 
(Sales Tax — V. P. Sales Tax (Ainendnienl) Ordi- 
nance (9 of 1956), S. 1). 


Under Art. 174 the Cioveriior is nulhorised to 
prorogue Hie Council at anv lime that |ie thinks 
lit .\ssuming that the assembiv in U. 1^. was 
prorogued delihcralely with a view lo enable the 
Governor lo promulgate the U. P. U.diiiaiice, 4 
of 1950, even so the exercise of the power I)V 
the (lOV’enior cannot b<‘ (lul)l)^*d as tiaudulent, 
<()lourable or mala fule. .\IH I9.)0 .Mad 24.U 
Hel. on. So long as the !>ower to prorogue Ihc 
Ix‘gislaliire and lo promulgah* an Ordinance is 
<*\erciscd bona fide in the interest ol the Stale 
itself, there is no violation of the P 7 >viM‘>ns o 
the Constitution. ILK (1956) 2 All 6b.,: l9o6 A 
LJ 556 : 1956 All WK (HC) 5/0 : AIR 19.>6 All 
.557 (561, 562) (Pi D) (Prs 32, 33, -M. 3,,, .W) 


,(DB). 

Art. 213 

Tendu Patla 


(t) Proviso — Ma<lhA'a Pradesli 
(\'yapar X’inivaman) Nivainavali 


Sanshodhan Adhyadesh (1965), (Ordinance No. Ill 
of 1965), S. 3 — Constitutional validity — Ordi- 
nance is not invalid — Previous instructions of 
President for its promulgation were not required. 
See Madhya Pradesh Tendu Patta (Vyapar Vini- 
yaman) Niyamavali Sanshodhan Adhyadesh 
(1905) Ordinance (No. 3 of 1965). 1965 MPLJ 
OfM : AIR 1966 Madh Pra 110 (DB). 

Arl, 213 (1) — City of Bangalore Improve- 
ment (.Vmendmcnl) Act (XIII of 1900), Ss. 2, 3 
— Introduction ot S. 27-A in Parent Act validating 
retrospectively acquisition of land under Mysore 
Land Acquisition Act. for purposes of city impro- 
vement. in contravention of Ss. 14, 15. 16. 17 or 
18 or 27^ of Parent Act — Provisions are in res- 
pect of ‘existing law’ within meaning of Art. 
254 (2) — Amendment .\cl not reserved for as- 
.senl of President in accordance with proviso, to 
Art. 213 (1). is invalid. See Citv of Bangalore 
Improvenuiil (.Amendment) .Act (13 of 1960), S. 2. 
AIR 1*M>2 Mys 218 (DB). 

All. 213 (2) (a) — Legislation or Ordinance 

cannot be struck down as being usurpation of 
judicial power — Bill lo replace Ordinance — 
1^‘ave lo introduce refused — Refusal docs not 
ainomit to disapproving Ordinance — Ordinance 
docs not cease to he f)pcrative — Rules of Proee- 
dure. See Ibid. Arl. 213 (1). AIR 1966 OrLssa 46 
(DB). 

.Art. 213 (1) S. 5 (1) of Orissa Ordinance 

(1 of 1959). is repugnant to existing laws in con- 
current list — No instructions under .Art. 213 (1) 
— S. 5 (1) is void to the extent of repugnancy — 
Assent of Presi<U‘iit under .Art. 254 (2) avoids 
incimsisleiu ies in laws of legislature. See Muni- 
cipalities — Orissa Municipal Election A’alidalion 
Ordinance (1 of 1059), S. 5 (1). AIB 1966 Orissa 
46 (DB). 

Art. 213 (1). (2) (a) — Legislation or Ordi- 
nance cannot be struck down as being usurpa- 
tion oi' judicial power — Rill to replace Ordi- 
nance -- Leave lo introduce refused — Refusal 
does not amount lo disapproving Ordinance — 
Ordimince does not cease to be operative — 
Rules of IVoccdure and Conduct of Business of 
Procedure — (Orissa Lcgi-slative Assembiv — 
R. 96 (i) - Constitution of India, Art. 245). ILR 
(1959) Cut 203 : AIR 1966 Orissa 46 (51) (Pt A) 
(Prs 8, 9) (DB). 


Art. 213 (2) — Scope — Bihar Buildings 

(Lease. Rent and Control) Continuance Ordinance 
(6 of 1952) — Validity. 

Bihar Ordinance (V of 1952) is.sucd on 10-5- 
19.52 under Art. 213 of the Constitution with re- 
Iro.speclive elTccI from 15fh .March, 1952 was vali- 
dated on 9lh March, 19.53 by Bihar Act (V of 
19.53). .as stipulated in clause 2 (a) of Art. 213 
of the Constitution and that Act incorporated all 
llu* provisions which had iieen enacted under 
Ordinance (5 of 1952). Therefore, during that 
period. Act (3 of 1947) was in any case kept 
alive in Ihc rest of Bihar if not hv Ordinance (5 
of 1952), at least hv Bihar Act (V of 1953) 
I95G Pat LR 291 : 1956 BLJR 410: AIR 1956 Pal 
496 (500, 501) (Pi C) (Pr 9) (DB). 


Art. 213 


^'Satisfied 

Prasad J. 


Meaning. 

AVherover 


Per Sarjoo 

lion uses the word "salislied" it must 
asonahlv satisfied. It cannot import an 
or irrational slate of being salistied It 
lore, obvious lhat if it is found on (he .... 
ol an Ordinance tliat it is an irrational and an 
unreasonable piece of legislation a Court of law 
woiid Cirlamlv be enlitlcd to hold lhal Ihe 
legislation is invalid and pronounce against it 


a legisla- 
inean re- 
arbitrary 
is, there- 
verv face 
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being enforceable. 1051 Cr! L. J. 1251: ILR 29 

Pal 410: AIR 1950 Pat 332 (345) (Pi F) (Pr 51) 

(DB). 

” Arts, 213, 38o — Applicability — Tenancy 
Laws — (Rajasthan (Protection of Tenants)) Ordi- 
nance (9 of 1949), S. 1 (3). 

Sub s. {‘^) of section 1 of Rajasthan (Protection 
of Tenants) Orclinance(9 of 1949) docs not purport 
to grant any power to the Rajpramukh That sub- 
section declares, in the first place the period for 
which the Ordinance shall remain in force, and 
by way of caution mentions that the period may 
be extended by the Raipramukh. On the dale, 
when the Notification of 14lh June, 1951. was 
made the Constitution of India was in force; but 
the Legislative Assembly, which was the only 
House provided for Rajasthan, had not been cons- 
tituted. Under Art. 38a. therefore the same 
authority, which functioned as the legislative auth- 
ority prior to the Constitution. continued to 
exercise legislative powers, and under Art. 10 of 
the Covenant, bv which the State of Rajasthan 
was formed the Rajpramukh was vested with legis- 
lative powers. On the date of the commencement 
of the Constitution the individual States had 

merged into the State of Rajasthan, and the Raja- 
sthan State was the Indian State referred to in 
Art. 385 of the Constitution. Mis Highness the 
Rajpramukh was. theretore, fully empowered to 
function as the legislative authoritv in Rajasthan 
until the Constitution and meeting of the first 
Session of the Legislative Assembly. .Vrt. 213 is not 
applicable to such a case. Hence the extension of 
the Ordinance notified bv the said Notification 
was a valid piece of legislation made by His High- 
ness the Ra jpramukh. ILR (1953) Ra| 772 : 1954 
Raj LW 154: AIR 1954 Raj 169 (169, 170) (Prs3 
4, 5) (DB). 

ARTICLE 214 

■ Art. 214 — Applicability. See United State 

of Travancore and Cochin High Court Act (5 of 
1125 M. E.) S. 8. AIR 1954 SC 526. 

Art. 214 — Order passed under Part 1 — 
U. P. Zamindari .Abolition and Land Reforms Act 

— High Court's revisional jurisdiction. See Ten- 
ancy Laws — U. P. Zamindari and Land Reforms 
Act (1 of 1951), S. 330. AIR 1957 All 495. 

[Overruled on another point in AIR 1962 All 
315 FR] 

Art, 214 — Andhra Pradesh and Madras (Altera- 
tion of Boundaries) Act (1959), Ss. 18 and 19 
—Provisions do not violate Art. 214 of the Con- 
stitution but in fact give etTect to that article bv 
making the jurisdiction of each High Court co- 
terminous with territories of that Stale. See 
Andhra Pradesh and Madras (.Alteration of 
Boundaries) Act (1959), S. 18. AIR 1961 Andh 
Pra 50, 

Arts. 214 and 225 — High Court r)f Saurashtra 

becoming High Court of Part B Stale and Part 
6 ot Constitution with certain modification men- 
tioned in Art. 238 became applicable to High Court 

— EtTect of Art. 225 on appellate jurisdiction. See 
States Re-organisation Act (1956), S. 49. AIR 1965 
Guj 87 (DB). 

Arts. 214 (2) and 366 (14) — Scope — “High 

Court" — Dclinitions — If difTerent from each 
other. Sec Ibid, Art. 124 (3), Expl. 1952 Crl LJ 
540 : AIR 1951 Pal 305. 

Art. 214 (2) — "Shall be deemed to be'* — 

Meaning of. 

Article 214 (2) does not relate to the period of 
time after the commencement of the Constitution 
and the words "shall be deemed to be" indicate 
Uiat it is not meant for converting the Provincial 


High Court into a Stale High Court. ILR 29 Pal 
904: 1952 Cri LJ 540: AIR 1951 Pat 305 (3061 
(PI A) (Pr 5) (DB). 

Arts, 214 (2) and 224 — Construction and 

scope — Judge retiring and resigning office ol 
High Court of Province on 24th January, 1950, 
and not sitting on 25th January, 1950 — Apppoint- 
menl again as Judge under Art. 224 — Validity 
— If unconstitutional. 

Under Art. 214 (2) of the Constitution of India, 
the Provincial High Court which was exercising 
jurisdiction immediately prior to the commence- 
ment of the Constitution is to be deemed to be 
a State High Court. Art. 224 authorises the ap- 
pointment of any person who “has held" office 
as a Judge of a High Court. It is not necessary 
that he should have held office on the day prior 
to the date on which the Constitution came into 
force. If he has held office of Judge of a Pro- 
vincial High Court, that would be sufficient. 
Where a Judge resigned his office and retired as. 
Chief Justice on 24th January, 1950 and did not 
hold office as Judge on 25lh Januar>', 1950. but 
is appointed to sit again as a Judge of that High 
Court, that is to say, of the High Court which 
came into existence after the commencement of 
the Constitution, under Art. 224. it cannot be 
said that because he did not hold office on 25th 
January. 1950. immediately before the commence- 
ment of the Constitution, his appointment under 
Art. 224 is invalid and that therefore, he has not 
been a Judge of the High Court under Art. 224. 
Even thougii he was not Judge of the Provincial 
High Court on 25th January. 1950, he having held 
office as a Judge of that Court before, and the 
identity of the provincial High Court not having 
been changed between 24th January, when he 
resigned and the 25lh. the day immediately preced- 
ing the commencement of the Constitution, the 
appointment is not invalid or unconstitutional and 
must be held to be a Judge validlv appointed and 
holding ofi’ice as such 1952 Cri LJ 540: ILR 29 
Pat 904: AIR 1951 Pal 305 (306) (Pt B) (Pr 6> 
(DB). 

Arts. 214 (2), 366 (14) and Expln. (b) to Art. 

217 (2) — Scope of Expln. (b) to Art. 217 (2). 

Explanation (h) to Art. 217 (2) does not conflict 
with the definitions in .Art. 214 (2) and Art. 360 
(14). ILR 29 Pat 004: 1952 Cri LJ 540: AIR 1951 
Pal 306 (307) (Pi E) (Pr 11) (DB). 

ARTICLE 215 

See also under Contempt of Courts Acts 1926- 
and 1952. 

SYNOPSIS 

(Constitution of India, Art. 215.) 

1. Scope. i 

2. Court of Record, 

3. Contempt of Court — Essenllnis. 

(n) Nature of contempt proceedings, 

(b) Scandalising the Court. 

(c) Disobedience to orders of Court. 

(d) Interference with due adminlslralion of 
justice. 

(e) Comments and reports. 

(f) Allenipts to Influence decision in pend- 
ing eases. 

4. Power of High Court to punish contempts — * 

General, , 

(a) Practice and procedure. 

(b) Necessary parties. 

5. Evidence and mode of proof. 

(u) Defence in contempt procecdlDgs, 


CONSTITUTION OF INDIA (1950), Art. 215, Note 1 

6. Exercise of power is discretionary. 

7. Jurisdiction. 

— Principles, 
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8. Punishment 

9. Apology, 

10. Appeal. 


Art. 215 


Llndastrial Dis- 


1. Scope. 

■ j . 1 . r.- Court Judge appointed as 

Industrial Iribuual — Contempt of Tribunal — 
tse of powers under Art, 215 — 
putes Act (1947), S. 7]. 

The appointment of a Judge of the High Court 
an Industrial Tribunal under S. 7 of the Indus- 
trial Disputes Act does not alter the status of the 
Industrial Tribunal or equate it with the High 
Court itself. The proceedings before the Judge 
who constitutes the Industrial Tribunal are not 
proceedings of the High Court, of whicli he is 
no doubt a Judge and any contempt committed in 
relation to such proceedings would be contempt 
of that Industrial Tribunal. True, it would also 
be in contempt of the Juiige who presided over 
that Tribunal. hut nonetheless it is only cou- 
lernpl of tiie Tribunal and not contempt of the 
High Court. 

Where, therefore, a Judge of the High Court is 
appointed as the sole member of an Industrial 
Tribunal under the Induslrial Disputes Act. he has 
not the powers of a Judge of that Higli Court to 
punish persons for conicmpt ot the ITibunat under 
Art. 215 ot the Constitution. Case-law liilly discus- 
sed. In the matter of Havh s. Kditor of “tlie Mail". 
1955 Mad W N 1051 (2); ILH (1955) .Mad 1: (lO.w) 

1 Mad LJ 375: 1055 Crl LJ 1: AIK 1955 Mad I 
(16, 17, 21, 22) (in A) (Pis 50, 65, 83, 94) (FK). 


Arts. 215, 132 (1) — Power of Nagpur High 

Court to punish for contempt is not derived from 
Art. 215 — Question of interpretation of Constitu- 
tion does not arise every time High Court exercises 
this power. ILK (1952) Nag 130; 1952 Crl LJ 749; 
AIK 1952 Nag 130 (131) (PI A) (Pr 4) (DK). 

Art. 215 — Contempt of Courts Act (1952), 

S. 3 — Contempt of Court by corporation — Liahilitv 
of its olficers and ser\'ants. See Contempt of 
Courts Act (1952), S. 3. AIK 1958 Punj 180. 


2. Court of Keeord. 


Art. 215 


— Power of Higli Court — Clerical 
error in High Court’s decree — If can be correct- 
ed after its e.xecution — The High Court as a 
Court of record, owes a duty to itself to ensure 
that its record is free from any blemish or error. 
If any such error is brought to its notice in anv 
manner whatsoever and at any time whatsoever, 
it has llie power to correct errors of a clerical 
nature. See Civil P. C. (1908), S. 151. AIK 1960 
All 385. 

Art. 215 — High Court is a Court of record 

created bv llic Constitution, and not a (avil Court. 
See Civil P. C. (1908), 0. 45, H. 1. AIK 1057 All 
505 (DB). 

Art. 215 — Civil P. C. (1908) Section 151 — 

Inherent powers of High Court — Objct lionable pas- 
sages ill Higli Court judgment l)v single judge — 
Power to expunge — Not vested in Division or 
Ful) Bench — High Court is a Court ot record 
and iudgment of such judge is part ol the rccind 
of the High Court. See Civil P. C. (1908), S. 151. 


AIK 1960 Mad 
Art. 215 


73. 

Court of record 
eminent of India Act 1935 


the Suiircme Court of India 
are the Courts of record. See .... .. ■ 

1965 Crl LJ 547 : AIK 1955 Orissa 36 (I)B). 


Bv the Gov- 
as well as bv Art. 215, 
and the Higli Courts 
Ibid. Art. 19 (2). 


3. Contempt of Court — Essentials. 

(a) Nature of Contempt Proceedings. 

(b) Scandalising the Court. 

(c) Dl.sobcdicnce of orders of Court. 

(d) InlorfcrcDce with due administration of 
Justice. 

(c) Comments and reports. 

(f) Attempts to iiifliienec decision In pend- 
ing case. 

3. Contempt of Court — Essentials. 

• Arts. 215 and 226 — Law declared by High 

Court — It is binding on lower Courts and Tri- 
bunals. See Ibid, Art. 227. AIK 1062 SC 1893. 

® Art, 215 Contempt ot Court — W’hat con- 
stitutes — Contempt by subordinate Court — 
Knowledge of superior Court’s order and inten- 
tional disobedience necessary. AIK 1961 SC 1.367. 

• Art. 215 — Contempt of Court — W'hat 

constitutes. See Ibid. Art. 129. AIK 1957 SC 478. 

215 W fit petition by X for restraining 
pres( ribed authority under U. P. Act (34 of 1958) 
Irom demolishing certain coiislruetions made by 
X without permission — X giving undertaking to 
Court that he would make no further construc- 
tions and in view of undertaking interim order 
passed by Court restraining prescribed authority 
Irom demolishing constructions already made by 
X Held that X had cominillcd breach of solemn 
undertaking by making additional cons (rue (ions 
and wa.s guilty of contempt of Court — Held 
further that constructions were not made under 
bona fide belief that llicy were not constructions 
within meaning of undertaking — Even if they 
were made under l>ona tide belief, that might be 
relevant only in determining sentence. Sec Con- 
tempt of Courts .\cl (1952), S. 3. 1964 All \VR 

(HC) 604. 

Art. 215 — Magi.slratc passing order of attach- 
ment ol suit property along with preliminarv 
order under S. 145, Cr. P. C. — Revision against 
both orders — Additional District Magistrate 
(Judicial) and Additional District Magistrate 
(Execuli\e) staying further proceedings till 
pendency of revision afiplicatioii — Order of 
altacbmcnt reaching police for executiem before 
stay order could reach .Magistrate — Police refer- 
ring .Magistrate on being cosifronled with clillirul- 
tv of having warrant of attachment for execution 
and Slav order of A. D. M. (J) both bearing same 
(laic Magistrate considering rcl ercncc as un- 
warranted and foolish and directing police to 
execute orders passed bv his Court — On execu- 
tion of orders, proceedings for contempt against 
police and Magistrate for <lisregarding orders of 
.\. I). .M. (J) and A. D. M. (F) taken — Held, — Pro- 
cecdiiiKs could not be taken against police as he 
was compivmg with orders of Magistrate — Magis- 
trate, liowever, acted improperly when lie took 
perverse view of police report and made un- 
warranted remaiks against police — Tliomdi con- 
dud of Magistrale in not interpreting st.-iy order 
in ils true spirit deserved censure contempt pro- 
ceedings could not be taken against liim all the 
more, wlien any harm done to applicant coiil.i be 
set ngiit. Sco Conlcnipl Courts Act 
S. 3. 1964 All \VK (UC) 450. ' 

Art. 215 — Contempt — Mere 

enmmil conlompi — Not an olTence 
849; AIK 1959 All 686 (688) (I>( C) 

— — Arl. 215 — Contempt of Courts Act n9521 
S. 3 (,<>iitcmpt of Court — What consIitnlpV ’ 
(Criminal P. C. (18981, 8s. t (1) (m) o 

Cotihmpt of Courts Act (195g), Is. i ’Anl lOM 


intention 
1959 All 

(Pp 6). 


to 

LJ 
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Art. 215 — Judgment of concurrence by one 

of members of Revenue Board quashed on ground 
that he did not hear parlies — Case sent back to 
Board lor the disposal according to law — State 
Legislature passing Act (30 of 1953). authorising 
member who had not heard the parties to sig^i 
concurrence with judgment written by another 
member who ha<l heard the parties — Judgment 
in case signed by another member purporting to 
act under the new Act — There is no disregarding 
of the decision of the High Court. Sec Ibid, Art. 
226. AIR 1954 All 660 (DB). 

Art. 215 — Contempt of Court — Suppression 

of application intended for a Court of law by 
a person is a contempt of Court See Contempt 
of Courts Act (1952), S. 3. AIR 1954 All 351 
(DB). 

Arl, 215 — Contempt of Court — What 

amounts to. See Contempt of Courts Act (1952), 
S. 3. 1955 Cri L.I 1028: AIR 1955 Andh 156 (DB). 

Art. 215 — Contempt of Court by public offi- 
cers. See Contempt of Courts .Act (1952), S. 3 

1955 Cri LJ 1028: AIR 1955 Andb 156 (DB). 

Art. 215 — Contempt of Court — Matter sub 

judice -- Parallel enquiry by executive officer. 
See Contempt of Courts Act (1952). S. 3. 1955 

Cri LJ 1028: AIR 1955 Andhra 156 (DB). 

Arl. 215 — Questions put by Court — Answers 

by advocate — Not contempt of Court. See Con- 
tempt of Courts Act (1952). S. 3 1955 Cri L.I 

1028: AIR 1955 Andhra 156 (DB). 

Art. 215 — Contempt of Court — .Acts and 

conduct of District Magistrate calculated to lower 
authority or subordinate Court and weakening 
sense of public confidence in administration of 
justice — On facts held was gross contempt. See 
Contempt of Courts Act (1952). S. 1. 1964 (2) Cri 

LJ 660: AIR 1964 Cal 572 (DB). 

Art, 215 — Contempt of Court — Contraven- 
tion of Order under S. 145, Criminal P. Code — 
Contempt proceedings — Order not precise — 
Effect. See Contempt of Courts Act (1952), S 1. 
1958 Cri LJ 1162: AIR 1958 Cal 474, 

Art. 215 — Violation of order under S. 145, 

Criminal P. C. — Proceedings for contempt. See 
Contempt of Courts Act (1952), S. 3. AIR 1958 
Cal 474. 

Art. 215 — Contempt of Court — Bailiff 

using force in obtaining delivery of possession. 
Sec Contempt of Courts Act (1952), S. 3. AIR 

1956 Cal 249. 

Art. 215 — Compromise petition supported by 

affidavit filed In High Court — Appeal disposed of 
under O. 23, R. 3 Civil P. C., relying on petition 

— Petition containing unconditional undertaking 

— Breach of — Contempt of Court — (Civil P. 
Code (1908), O. 23, R. 3) — (Contempt of Courts 
Act (1952), S. 1). 

Where in an appeal from an order of cicctmenl, 
pending before the High Court, a joint petition of 
compromise is filed by the parties whcrcbv 
the tc^iant, while supporting the petition by an 
alTidavit, gives to the Court an unconditional and 
unqualified undertaking that he will vacate the 
premises on a certain named dale and the appeal 
is disposed of in terms of the petition of com- 
promise under the provisions of O. 23, R. 3, Civil 
P. C., then if the tenant fails to give vacant pos- 
session on the named date he is guilty of a deli- 
berate breach of the personal undertaking given 
by him to the High Court in his afl'idavil. It is 
settled law that breach of an undertakUig given 
to a Court by a person in a pending proceeding 
on the faith of which the Court sanctions a parti- 


cular course of action is misconduct amounting to 
contempt. AIR 1952 Cal 591, Disl. 95 Cal 199: 
1955 Cri LJ 6&4: AIR 1955 Cal 182 (183) (Pr 4) 
(DB). 

Art. 215 — Contempt of Court — What 

amounts to — Disobedience to order — Personal 
service of order when essential — Mandamus 
directing Government Officers to restore posses- 
sion — Non-compliance — Personal service of or- 
der not effected — No contempt of Court — (Con- 
tempt of Courts Act (1926), S. 1) 

Contempt of Court is cither (1) criminal con- 
tempt consisting of words or acts obstructing, or 
tending to obstruct, the administration of justice, 
or (2) contempt in procedure, consisting of dis- 
obidence to the judgments, orders or the process 
of the Court, and involving a private injury. 

But disobedience, if it is to be punishable as a 
contempt, must be wilful. Disobedience cannot be 
held to be willul until the order is served. Hence 
the judgment or order must be sho\\^i to have been 
served on the party personally, except in the 
lollowing cases (1) prohibitive orders, the draw- 
ing up of whicii is not completed; (2) orders 
embodving an undertaking to do an act by a 
named day; (3) orders to answer interrogatories or 
discovery or inspection of documents; (4) where 
an order for substituted service has been made; 
(5) where the respondent has evaded service of 
the order. 

Personal service of the iudgment or order may 
be dispensed with (1) if it be made to appear to 
the Court or a Judge that prompt personal service 
of the judgment or order cannot be eirecled; in 
such a case substituted or other service of the 
order or merely giving notice of the order mav 
be directed: (2) if it is shown that the person to 
be served has evaded service. But the fact that 
the person ordered to do an act was actually m 
Court when the order was made is not a ground 
lor dispensing with personal service of it. In 
the case of a breach of a prohibitory order, liow- 
ever service on the party against whom committal 
is sought, is not necessary, (1) if the party con- 
cerned had notice of the order and knew tliat the 
oixler was intended to be enforced. (2) or if he 
consented to the order. (3) or if he was present 
in Court when the order was pronounced or the 
motion was made although he mav have left the 
Court before the order w’as pronounced. 

Hence where a mandamus issued bv the High 
Court directs certain ofTicers of the Government to 
restore possession of the land which had been ac- 
quired by the Government but the order is not 
personally serveti on the ofTicers concerned, Ihey 
cannot be committed for contempt for disobedience 
of the order. 56 Cal WN 589: AIR 1953 Cal 96 
(96, 98) (Prs 3, 36, 39, 42 to 44) (DB). 

Art. 215 — Defendant giving iinderlaking to 

vacate premises on or before certain dale — On 
default, decree to be executed — Undertaking Is 
not unqualified — Default committed — Defendant 
held should not be coinmltled for contempt. 

Where the defendant gives an undertaking to 
the Court to vacate, the premise on or Iiefore a 
certain dale and in default agrees that the eject- 
ment decree be executed or some other steps he 
taken according to law, and that he would raise 
no obieclion. and the High Court passes an ordei 
in the terms of the undertaking hut wilhou 
formally recording the undertaking in the ^ 
the undertaking is not an unqualified one, t 
consequences of the default being provided 
order itself. Failure on the part of the dcleiulani 
to keep to the terms of the undertaking canno 
be regarded as iuslilying the exercise ol the oi^ 
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"'Rh Court to order 
^^iltal lor coutempl. .Misr. Case .No. 276 of 

PC 14?! Ret ■ '■'“"""•otl. AIH 194.7 
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Cut 467: 1954 Crl U 988: 20 Cut LT 
m*i^‘^*** Orissa 167 (171, 172) (Pt C) (Pr 16) 

I UU|* 


.K .'■.""SiileriiiK the fact that while 

?IV defendant h:.d reason- 

nnH ' ‘“'i '’f uiujualilied 

imdertaking and also considering the practice that 

the proceedings for contempt should he taken with 

reluctance and that any bencOt ot doubt should be 

Riven lo the party, the case was held not lit (or 

proceedings. Case law Htl 

^ " 1952 Cal 

6»1 (593, 594) (Prs 13, 14, 19, 23) (DB). 


Art, 215 — Application by deleiiii to High 

I S^**®** delaying (raosmission — Unreasona- 
ble delay — It amounts to contempt of High Court. 

Where an application by detenu in respect di 
withdrawal ot certain privileges troni liiin. is 
received by Stale lor transmission lo Ihe High 
Court, the State should despatch it to the High 
Court as expeditiously as possible. It would 
amount to contempt it any impediment is phuetl 
in its reaching ttie Higli Court within reasonalile 
time. Wtioevcr is found guilty of this is liable to 
be committed for contempt of High Courl. Under 
the present Conslilulion the High Court possesses 
the nc( cssarv jxiwer. 50 Cal U .\ 240: 1952 Cri 
I-J 1255: 1952 All WH (Sup) 57: AiU 1052 Cal 
662 (563) (IVs 3, 5) (I)B). 


• Arl. 215 — Contenipt. wind coiislllides ((am- 

lenipt of Courts Act (1920), S. 1). 

In the absence of anv interim prohibilorv order 
from the Court, or ol an underlakiiig J>v a paitv, 
it is not contempt lor partv lo do anv act resulting 
in some proceedings pending belore the (a)iirl 
being rendered ini i iicluous. A fiarlv should not 
anticipate order of the Court even in liis 
iegilimale actions. 1911 Rang LR 717, Rcl. on. 
Malojirao Shitole v. .Matkar. C. (i., 1053 Cri LJ 
1675: AIR 1953 Madh Bha 245 (247) (Pi I)) (Pr 0) 
(FB). 

Art. 215 — Contempt of Court wliat conslilulcs 

— Lawyer trying lo defend a<-cused. himself com- 
mitting o/Tence -- Not immune Horn arrest by 
police — Laller nrjl guiltv of confcmi>l of Court. 

loot (2) Cri L.I 875 (877) (Pr 11) (I)B) (.Madli 
Pro). 

- Art, 215 — (lonlcmpt r)f Court — Cfimino- 
niise decree, l)rea(h of — .\o undertaking given to 
Court — Breach of terms of compromise — No 
contempt. See ('onlempt of Courts Act (1952), 
S. 3. AIH 1900 .’Madh Pra 280. 

Art. 215 — ContempI of Cfiurt — Income-tax 

Act (1922). S. 40 (5-.\) — Companies .\ct (1956) 
Ss. 446 a^ul 4.51) — Ollicial Li(|iiidator appointed 
by Court is oil'icer of Court — Initiation of legal 
proceeding against him witliout leave of f.ourl 
amounts lo conlempl. See (^mlempl ol Courls 
Act (1952), S. !. JLK (1959) Cut 401. 

Art. 215 — Conlempl of Court — Wind 

anioiint.s lo — [Coidompt of Courls Act (1952), 
S. 3]. 

It is Iruo that under ordinarv (On umstances 
mere iideidion or priparalion to resist taking of 
possession bv the Receiver mav not be siifHcien! 
lor contempt of (aiurt. Rut in view r»l llic lact.N 
and circuinslanccs of the case fr)rinal demand bv 
the Receiver lo the persons to give up possession 
of the properl\ s\as not necessars' .and l!i(‘V hy 
their c^mducl made it alisolulely <'Icnr Ih.at he 
would l)c resisted bv force it h(* made .anv attempt 
lo lake possession. AIR 193.'I .Ml 4 .) 9 . R(*l. o^i. 


Art. 215 


ConlempL what constituto.s 

- tt ft a ^ ^ k ^ .. 


— ^ .ft. VT Bam vVU 

(Contempt of Courts Act (1926), S. 1). 

In order to conslilulc conlempl of Court it is 
not neecssiiry tfii.t Ihe Court or .sn individual 
•ludge should be attacked. The policy of llie law is 

li should he protected from altark, 

ILR (19.>.3) Cut 28.3: 19.5.3 Cri LJ 1491: AIR 1953 
Orissa 249 (252) (PI B) (Pr 13) (DB). 

T7Z'^''!r ■'" ~ Contempt of Courls Art (12 of 

I V ^'.5 r~ of Court — (Patiala Con- 

cmpl ol Courls .Act, S. I I. .See Conlempl of 

( onrls Act (1926). S. 1. AIR 195.3 Pepsii 79. 

"'c ~ Co’ilompt of Cour( wl.al con- 

lilulis - Scope — .\ltempt to corrupt Jud-'e 

..^‘‘‘■/•oolcmpl of Courl.s Act 
(i'jo' ’ *-•* *■*•’**= •Doll Pun.l 

3 (a). .Nature of eonlenipt proceedings. 

Art. 215 — Conlempl of Court — Nature of 
|)roceedmgs. See I.cllers Patent (Cal) Cl 1 ', 
1958 Cri LJ 1162: .AIR Cal A'A (DB). ' 

—-.All. 215 — Letters Patent (Cal.) Cl. 15 — 

• nil contempt and ( riminal conlempl — Dislinc- 

Cal" tio^''"' 

— -Art. 215 — Proreedings are f|uasi-erimiiial — 

I I oe dure tor eonlenipt must be sirielly followed 
•Nolle, of motion must be personally servc'd and 
must eonlain statement as to specific breach. 

Proceeding.s for committal for c.mlempl are in 
ti c n.iluie ol quasi rrimmal proceedings and in 
■such proceed, np esiahlished piaclice must be 
tridlc lollowcd, not only in sulistance hut also 

.m,T"’l'he ", T ‘O'- < <'inmillal lor con- 

l(m|)l (lu iiotuo ot niohon must be served nor 

IIK Inst tmu. There js no known procedure for 
^orvmg eopv sul)se(,uentjy. The notice must con- 
lam a slat, ment a.s to the specilic hicach complain- 

od ot loi winch Hu' respondents are sought lu bn 
vominiltcd. (’51) 88 Cal LJ 70. ^ 

~ Art. 215 — ContempI of Corn! — Pro(eedin£?<i 

lV.>) ^T*i 0 ri 

K 70 (OBL * * ^ J ^ 

215 and 134 fit fri r„. . 

High Court - Nulme of pro.eiding - IW pies 
p,ye.n,n« granting of c rliticale in . riminal VJ^os 

* . . ^-^ * ' ** *' ^* *'^‘liiscd. See Ibid Vi'l t'Ca ... T i 
AIR 1953 .Madh B 206. ’ 

"V- .T CIs. 1.5 2 

Ci'il and Crimiinil contempt Dislinr 

•VC’ lli? Am' 1955 

Arts. 215 and 134 fU fel n 

r.mrl _ .Nature of . onlempl' I roceedin" ".!L'’'\Vhe‘^ 

.on^'--\'L;;;empt^7c3 Z" 57 - 

procedure consisting of uninlfli of 

o( orders and processes of ihn i* fhsohedience 

private irupiirv are cl issifiPfi^"'^'^ 

Rctusal bv a partv to deliver \ *'•' contempt. 

cciver would also anioiini n, ^ 'o Rc- 

•'nioiini to ennnnal con(emp^ 
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provided that the party was aware of the appoint- 
ment of the Receiver and after being called upon 
bv him to deliver possession did not do so. AIR 
1934 Bom 452. Rcl. on. ILR (1954) Cut 467 : 19M 
Crl LJ 988 : 20 Cut LT 446 : AIR 1954 Orissa 167 
(170) (Pt B) (Pr 8) (DB). 

-Arts. 215 and 133 — (Contempt of Courts 

Act (102(>), S. 2) — Criminal contempt 

— Leave to appeal under .\rt. 133 to Supreme 
Court cannot be granted against conviction for 
criminal contempt — Distinction between cri- 
minal and civil contempt pointed out. ILR (1952) 
Cut 407: 1953 Cri LJ 1578 : AIR 1953 Orissa 266 
(273) (Pi H) (Prs 17, 19) (DB). 

Art, 215 — Contempt of Court — Criminal 

and civil contempt — Diircrence between — Rule 
relating to service in case of criminal contempt — 
Applicability to case of civil contempt. See 
Contempt of Courts Act (1952), S. 1. AIR 1957 
Pat 528. 

Art. 215 — Contempt of Court — Nature of 

proceedings — Criminal nature. See Contempt of 
Courts .Act (1952). S. 3. 1959 Cri LJ 1469: AIR 

Pun.i 632. 

Art. 215 — Civil contempts. See Contempt of 

Courts Act (1952), S. 3. AIR 1958 Punj 180. 

3 (b). Scandalising the Court. 

8 Art. 215 — Contempt — What amounts to 

■ — (Contempt ol Courts Act (1952), S. 1). 

If an act or utterance or wriling has (he effect 
of scandalising the Court or the Judge it would 
be within the mischief of the expression ‘con- 
tempt’. Medhi v. Frank Morase. 1954 Crl LJ 
1609: AIR 1054 Assam 201 (211) (Pt D) (Pr 32) 
<FB). 

Art. 215 — Contempt of Court — Bailiff 

using improper words about High Court — See 
Contempt of Courts .Act (1952). S. 3. AIR 1956 
Cal 249. 

Art, 215 — Scandalising (he Court — Fair and 

reasonable criticism — (Contempt of Courts Act 
(1952), S. 1). 

In assessing wbclhcr a particular passage 
amounts to contempt by scandalising the Court, 
the C^ourt must bear in mind that the judiciary' 
is not above criticism. Indeed, it is not bv stilling 
criticism that confidence in Courts can be created 
and proceedings lor this species of contempt 
should be used, sparinglv. Once the right of fair 
and reasonable criticism is conceded, the dignity 
of cxpressimi cannot be strictly insisted in evci^' 
case. AIR 1954 SC 10, Ref. to. ILR (1955) Hyd 
671: 1955 Crl L.I 1590: AIR 1955 Hyd 264 (268) 
(Pt C) (Pr 10) (DB). 

.Art. 215 — Characterising Judge of Court as 

dishemest and deciding cases after taking bribes 
— Statement amounts to contempt of Court. Sec 
Contempt of Courts .Act (1952). S. 3. 1961 (2) 
Cri 768: AIR 1961 J and K 76 (DB). 

Art. 215 — Contempt of High Court — 

Scandalising a Judge ol High Court — Heinarks 
contained in petition to High Court for proceed- 
ing against Judge of High Court — OfTonce — 
Serious contempt — Intention of contemner not 
material. See Omlcmpt of Courts .Act (1952). Sec- 
tion 3. 1960 Crl LJ 1120: AIR 1900 Orissa 132. 

Art, 215 — Contempt of High Court — What 

amounts to — ‘Apabyabahara* — Meaning of — 
(Contempt of Courts Act (1952), S. 1). 

Anv act done or wriling published calculated 
to bring a Court or the Judge of a Court into 


contempt or to lower his authority is contempt 
Court. A statement by the Chief Minister of i( 
Slate to the efTect that 'in many instances the 
immaturity of the High Court is apparent', con- 
tains an aspersion regarding the competency ol 
the Judges of the High Court. The use of the 
expression 'apabyabahara' conveys the idea that 
the High Court has abused its powers. (1900) 2 
QBD 36. Rel. on. ILR (1968) Cut 196: 1958 Crl 
LJ 1055: AIR 1958 Orissa 168 (171, 182, 1831 
(Pt B) (Prs 6, 43) (DB). 

Art. 215 — Contempt of Court — Test — 

(Contempt of Courts Act (1952), S, 1). 

In cases of contempt, it is not the intention ofl 
the alleged contemner but the efTect of under- 
mining or lowering the Court in the estimation of 
the public or its tendency or likelihood to so 
undermine or lower the Court is the real lest. 
(1907) 2 Ir R 260 and (1956) 3 WLR 796, Foil. 
ILR (1958) Cut 195: 1958 Cri LJ 1055: AIR 1958 
Orissa 168 (181, 182) (Pt G) (Pr 39) (DB). 

Art, 215 — Contempt of Courts Act (1952), 

Ss. 3 (1) and 4 — Scandalising Court — Wild and 
reckless allegations of bribery against District 
Judge and casting aspersions on High Court Judge 
before whom contemner's appeal was pending — 
Amounts tu gross contempt — Pleas raised 
frivolous and irrelevant — Unqualified apology 
not accepted — Contemner sentenced. See Con- 
tempt of Courts Act (1952). S. 3 (1). AIR 1961 
Pal 360. 

3 (e). Disobedience to orders of Court. 

• Art. 216 — Writ of Habeas Corpus when 

to be issued — Disobedience of order — Punish- 
ment — Powers of High Court. See Criminal 
P. C. (1898), S. 491 1964 (2) Cri LJ 690: AIR 

1964 SC 1625. 

• Art. 215 — Contempt of Court — Disobedience 

of prohibitory* order of Court — Ser>'ice of order 
not essential for founding action in contempt — 
Notice of order aliunde sufficient. Sec Contempt 
of Courts .Act (1952), S. 1. 1962 (2) Cri LJ 236: 

AIR 1962 SC 1089. 

Arts. 215 and 311 — Contempt — • President 

of Municipal Board passing order of suspension 

— Order not complying with S. 69-A, U. P. Munici- 
palities .Act — Writ petition — Interim order slaying 
suspension order — President passing another 
order of suspension — No contempt — (Munici- 
palities — U. P Municipalities .Act (2 of 1916), 

S. OO-A). 1959 All LJ 849: AIR 1959 All 686 
(688, 689, 690) (Pt D) (Prs 4, 9). 

Art. 215 — Contempt of Court — What 

amounts to — Disobedience to injunction order 

— Knowledge of order if sufficient — Mens rea 

— 'Wilful disobedience' what amounts to — ■ Ab- 
sence of personal interest, how far 

Sec Contempt of Courts Act (1952), S. 1. AIR 1965 
All 483. 

Art, 215 — Contempt of High Court — Dis- 
obedience to in.|uneUon order. 

The applicanis instituted a suit in the Court of 
the (uvil Judge, Etawah, against "the Municipa 
Board of Etawah through the Chairman, Muni- 
cipal Board, Elawah," for injunction to restrain 
the Board from constructing shops at the 
of the applicants' shops. During the pendent v < 
the suit the Civil Judse had granted a lemporar 

injunction restraining the Board on Voa 

whicli the work of constructing the shops naa 
remained slaved. The temporary injunction . 
to an end on the suit being dismissed D> 

Civil Judge. The Board resumed the constnictiou 
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appeal beine admitted on 27th 
April, 1954, the applicants applied to the IIif;h 

temporary injunction to restrain 
the Board frorn making any (urther construction 
dicing the pendency ot the appeal. A notice of the 
injunction was issued to the Board and during its 
pendency the High Court passed an ex parte 
mj^ction on 7lh June, 1954, restraining the Board 
and its servants, etc., Irom making any construe- 
Uons of any kind on the land till further orders 
The applicant No. 1 obtained irom the High Court 
a certilied copy of the injunction order and tlie 
-applicant No. 2 approached the opposite party 
the President of the Board, with an application 
to which the cerlitied copy was attached, on 9tli 
June, 1954 and requested him to stop further con- 
structions in obedience to the injunction. The Presi- 
dent read the application and the copy of the 
Order but refused to act on them on the ground 
that he was not bound to do so until the injunc- 
tion Order was served upon him through Court. On 
I6th June, 1951, the notice of injunction and the 
injunction order were sent through a process-ser\er 
to the President outside oJTice but after reading 
them he refused to accept them contending that 
they were not addressed to him in his personal 
capacity and, therefore, could be served on him 
only in oll’ice of the Board. On the next day, 
i.e., 17-6-1954, the process-server accompanied by 
the applicant No. 1 again went to the Board’s 
office in the morning but found the opposite parly 
and the Executive Officer absent and the clerk 
refused to accept the order. Consequently, the 
process-ser\*er and the applicant met the opposite 
party who again refused to accept the order and 
angrily asked them to clear out saying that the 
order could be served only in the ollice of the 
Board and not elsewhere. 7he order was ultimate- 
ly served on the President on 19th June, 195-1, 
witli effect from which the construction work was 
immediately stopped. The question was whether 
the President was guilty of contempt for dis- 
obeying the injunctio^i order from 9-6-1954, to 19th 
June, 1954 during which period the construction 
work continued. 

Held, (i) that on the facts of the case the Presi- 
<lent of the Board was guilty of contempt of Court. 
The President, in spite of knowing on June 9, 
16 and 17, 1954, that the Board had been restrain- 
ed Irom continuing further construction, disobeved 
the iniunctioii even llioiigh he was hound to com- 
ply with the injunction by getting the construction 
work slopped. .Moreover without just cause, he 
refused to accept .service of tlie injunction order 
and also intertered with the process-server's duty 
of serving it upon him. 

(ii) that as there was no actual intention to dis- 
obey the injunction, it was not neressary to pass 
a sentence of imprisonment but that a sentence 
of line of Ks. iUO would meet the ends of justice. 

(iii) The contention that it was the Municipal 
Board that committed contempt, or that it was 
the Municipal Board that could be punished for 
contempt, and not the PresidetU could not be ac- 
cepted. It was true that tlie injunction was 
against, and was to be obeyed by, the Board. It 
was also true that there was no ncccssily of ad- 
<ling ‘through the (Jiairinan, .Municipal Board, 
Etawah’ in the title ol the suit. But the 
fact remains that the word ‘Board includes the 
President and that the necessary action was to 
be taken by the President. Whoever might have 
been the defendant, the notice and tlie order had 
to be served upon a human being because no pro- 
cess can he served upon anvone who has no physi- 
cal existence. The injunction had to be obeved 
also bv' a human being because all phvsicjd acts 
and omissi<JTis must be done by human beings. 

[Vol. 4.] Fr. D. 37. 


when he did not 
It is immaterial 
required to obey 
whether he can 
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Therefore, the injunction order in its very nature 
had to be served upon a human being ^d that 
was the opposite parly. Whether the Municipal 
Board also became guilty of contempt or not. 
there was no doubt that the opposite party 

became guilty of contempt 

obey the injunction order, 
in which capacity he was 

H is also immaterial 

recover the penalty, which lie is ordered to pay 
on the contempt being established, from the 
Municipal Board; the Court has no concern with 
those matters. Whether the penalty, which the 

Court may impose on tlie contempt being esta- 
blished should ultimately bo paid by the 

opposite parly or the Board is a matter 
between tlie opposite parly and the Board. 
Ihe opposite parly would be bound to 
pay the penally in the first instance even if he is 
entitled to recover it from the Board later 
ILFC (1955) 2 All 46: 1935 Cri LJ 1223: AIR 19M 
All 483 (489, 490) (Pt A) (Prs 12, 13, 14) (DB). 

215 & 226 — Income-tax proceedings 

— Documents and books of assessce seized 
.\pplication by assessce against seizure order made 
to High Court under Art. 226 ~ Prohibitory order 
passed by High Court not to give elfect to seizure 
order and directing release of documents and 
hooks — No personal service of such prohibitory 
order on I.-T. Commissioner held was necessary 

— Refusal of I.-T. Commissioner to release 

books, etc., held amounted to contempt of Court 
In re K. F. Johnson, Commissioner of I -T Assam 
1964 (2) Cri LJ 139: AIR 1964 Assam 92 (95, 96; 
97, 98) (Prs 6, 9, 11, 12, 18) (FB). ’ 

-- Art, 215 — Stay order by High Court by 

telegram M.igislrate not acting on telegram 

Willul disobedience — Contempt of Court. 

Thougli there is no intention to commit a con- 
tempt ol the Court, a wilful disobedience of the 
order by the Magistrate with the full knowledge 
of Ihe slay order ot High Court would amount to 
contempt. 25 Cul LT 63: 1950 Cri LJ 261 

AIR I960 Orissa 18 (20, 21, 22) (Pj B) (Prs loi 
11). 

Art. 215 — Iiilerferencc wllli ei\i| process — 

(Contempt of Courts Act (1926), S. 1). 

No executive olficcr high-handedly interfering 
with civil process, can escape the penally for 
such contempt. Tlie fact that he may have done 
so without being inllucnccd by anybody is of no 
consequence. ILR (1952) Cut LT 467: 1953 Cri 

LJ lo78: AIR 1953 Orissa 266 (270) (Pt E) (Pr 10) 
(OB). 

- — ArJ. 215 — Consideration of validity of dclen- 
llon order pending — Kevoealion of order — If 
Is eoiileiiipl of Court - fussing of fresh order on 

advice of Central Government, when would 
unioimt to contempt. 

Any act which is calculale.l to undermine tlie 

authority of the Court and to disturb the eon 

hdence of the citizen in the iiniiuestioned elTee- 
tiveness of its orders as against any executive 
aiilhorily however liigli, would he conlemnt. t)f 
course this is not to say that every sucli act will 
neccssan V be treated as contempt by Courts in 
whom tins drastic and summary jurisdiction is 
vested, not lor tlie personal glorilicalion of a Judge 
in his oil ice. but or the elTeclive mainlen.ance of 
the strong arm of juiiicial adininislralion None 
IS more conscious than a Judge how sparing y 
such drastic and summary power is to be used 
It \voiild clearly he conlempt of Court for any 
oiricial o pass an illegal order of detention and 
on the basis thereol to decline to give cfTcct to 
an order ol release passed by ||,e Court howeve? 
bona hde the action of the said olTicial marbe 
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That being so, there is no reason to think that, 
such contempt is committed, only when the con- 
cerned authority has actually flouted the authority 
of the Court by such an illegal order and not when 
he has passed an order intended to be so* * * used. 
The basis of jurisdiction for contempt arises not 
merely from the actual flouting of the Court's 
authority, but from the clear tendency that the 
particular act may haye tendency to undermine 
the authority of the Court. AIR 1952 SC 106, Ref. 

When the validity of an order of detention is 
pending consideration by the High Court a fresh 
but illegal order of detention on revocation of 
the prior order, would amount to contempt of 
Court and that this would be equally so, if that 
fresh order was passed, not during the actual 
pendency of an application questioning the prior 
detention, but in anticipation of such an applica- 
tion being made by the detenu. 

Where the fresh order of detention was passed 
in accordance with the advice conveyed in the 
letter of the Ministry of Law, New Delhi, in 
anticipation of any fresh application being made 
by the detenu, mere anticipation is not enough 
to constitute contempt. What is required, is the 
knowledge of the imminence of the fresh pro- 
ceedings. 

It was held that the fresh order of detention 
could not be said to have been passed either 
during the pendency of the fresh application be- 
fore the Court challenging the validity of the 
detention order or with knowledge of the im- 
minence of any such application. 1953 CrI LJ 
349: 19 Cut LT 58: AIR 1953 Orissa 33 (35, 36, 39) 
(PI A) (Prs 2, 7, 10) (DB). 

Art, 215 — Contempt of Courts Act (1952), 

S. 5 — Proceedings for disobedience of order or 
writ of High Court — Service of Copy of order 
or writ — Necessity. See Contempt of Courts 
.\ct (1952), S. 5. 1956 Cri LJ 1156: AIR 1957 Pal 

528. 

Art. 215 — Contempt of Courts Act (1952), 

S. 3 — Erroneous order granting iniunclion — 
Disobedience — Elfect. See Contempt of Courts 
Act (1952), S. 3. AIR 1958 Punj 180. 

3 (d). Interference with due administra- 
tion of justice. 

• Art. 215 — Contempt of Court — Interference 

with due administration of justice — Direction 
given by Under Secretary to Board of Revenue in 
a Slate, to Magistrates to ignore decision of State 
High Court even Ihough that was binding on them 
— Direction held was flagrant interference with 
administration of justice by Courts and clear con- 
tempt of Court. ILR (1958) Cut 49G. Affirmed. 
Dibakar Satpalhy v. Hon. Chief Justice and his 
Companion Justices of Orissa High Court, 1961 
All WR (HC) 402: 27 Cut LT 284: 1961 BLJR 
651: 1961 All Cri R 227: (1961) 2 Ker LR 27: 1961 
(2) Cri LJ 437: AIR 1961 SC 1315 (1316) (Pr 3). 

• Art. 215 — Contempt of Court — Interfer- 

ence with due course of justice in pending pro- 
ceedings pending against officer of Calcutta Cor- 
poration — Enquiry by Special Committee, set up 
by Corporation to discover malpractices on part 
of Corporation's servants, into question whether 
officer concerned had given appointments to wit- 
nesses or their relations, in criminal case — Mem- 
bers of the Committee arc not guillv of contempt 
of Court. Saibal Kumar Gupta v. B. K. Sen, 1961 
SCD 359: (1961) 3 SCR 460: 1961 (1) Cri LJ 749: 
(1961) 1 SCA 692: AIR 1961 SC 633 (638, 639) 
(Prs 14, 15, 16). 

% Art. 215 — Contempt — Interference with 

course of admmistralion — Punishment. See Ibid, 

Art. 129. AIR 1954 SC 743. 


Art. 215 — Contempt of Court — Interference 

with administration of justice — Disturbance of 
Court proceedings by loud talk — Person talking 
loudly in corridor of High Court and defying auth- 
ority of Police official who asks him, under Orders 
of Court, to observe silence is guilty of contempt 
of Court. See Contempt of (Courts Act (1952), 
S. 3. 1963 (2) Cri LJ 62 (All). 

Art. 215 — Contempt of Courts Act (1952), 

S. 3 — Contempt of Court — Interference with 
course of justice is contempt of Court — StifTIing 
of prosecution by D. S. P., held amounted to 
contempt of Court. See Contempt of Courts -4ct 
(1952). S. 3. AIR 1956 All 638. 

Art, 216 — Offence — Interference with 

administration of justice — Contempt of Cout — 
Knowledge of pendency of case — Whether 
material. Sec Ibid, Art 134 (1) (c). 1959 Cri LJ 
172: AIR 1959 Cal 106 (DB). 

Art. 215 — Ingredients of offence — Act 

tending to interfere with administration of jns- 
lice — Offence — (Contempt of Courts Act (1952)t 
S. 3). 

It cannot seriously be contended that if only 
one does a certain thing for the special purposes 
of a private or a public body and does it for an 
object quite dilfcrent in character, one will be 
absolved of the charge of contempt of Court, 
even if his acts may lend to interfere wdth the 
administration of justice. 1959 Cri LJ 172: AIR 
1959 Cal 106 (113) (Pi C) (Pr 25) (DB). 

.\rl. 215 — Mens rca — Act interfering with 

admintstralion of justice — Question of Intention 
— (Contempt of Courts Act (1952), S. 3). 

If what is done bv a person tends to interfere 
with the administration of justice, then, whether 
or not he intends such elTect and whether or not 
the elTcct is actually caused he will be guilty of 
contempt of Court 1950 Cri L»J 172: AIR 1959 
Cal 106 (113, 114) (PI D) (Pr 26) (DB). 


' Art. 215 — Contempt of Court, what con- 

ilutes — (Contempt of Courts Act (1926), S. 1). 

High Court dismissing application for prohibitory 
'der against Government on ground of want of 
irisdiction — Government issuing required noti- 
L’alion pending such application — Issue of nou- 
:alion held caused no real prejudice to applicant 
- No substantial interference with due course of 
islice — Theoretical consideration if High Court 
king dilTcrent view was not suITicient to con- 
itute notification contempt of Court. AIR 1931 
al 257, Rcl. on. Malojirao Shilole v. Matkar, 
G., 1953 Cri LJ 1675: AIR 1953 Madh Bha 24j 
■47) (Pt F) (Pr 6) (FB). 

— Art. 215 — Contempt of Court — Admlnl- 
rallve authority — Interference with discretion 
[ judicial officers — Correctness of reported dccF 
on of High Court Involving questions of 
rativc importance doubtful — Matter referrw ^ 
Ulrict Magistrate to Board of Revenue — Roaro 
[ Revenue referring matter to Legal Reme - 
•ancer — Legal Remembrancer after i i«n 

rivocatc-General giving opinion that 
as not correct and suggesting that matter sho 
j carried to High Court In some case to set om 
‘8t confusion — On receipt of opinion, . . 

iorclary to Board of Revenue thinking that deci 

on of High Court need not rtUirafcs 

ccrelary Issuing circular to H*®****®* K^*”fLllowed 
lying that opinion of L, R. ^ , that 

ntll matter was carried to High Court so 
infusion created by reported decision of ^ 

ourt might be set at rest -- 
9 — Under Secretary and L. R. how far Ba 

(Contempt of Courts Act (1962) S. d). 
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A District Magistrate, entertaining some doubts 
^out the correctness of a reported decision of 
Ine High Court, involving question of administrn- 
tive importance, referred the matter to the Hoard 
of Revenue. The Under Secrctarv', Board of 
Revenue, forwarded the same to the Legal Re- 
membrancer. The latter, after obtaining the ad- 
vice of the Advocate-General on the matter, gave 
the opinion that the decision was not very clear 
and in fact erroneous and advised the Board to 
carry the matter to the High Court in some case 
so that the confusion might be set at rest. On 
receipt of this opinion tiie Under Secretary to the 
Board of Revenue, thought that the Legal Remem- 
brancer's opinion was to the elTect that the deci- 
sion of the High Court in question being incorrect 
need not be followed. He accordingly issued a 
circular letter to all District Magistrates of the 
Division, enclosing copies of the opinions o! the 
Legal Remembrancer and of the Advocate-General 
and opining that the view of the Legal Remem- 
brancer might he toliowed, until the matter was 
carried to the High (A)urt in some case, so that 
the confusion created by the reported High Court 
decision might be set at rest. I'he District Magis- 
trate foi-warded Hu* same to the subdivisional 
Magistrates and through them to all the trying 
Magistrates. 

Held G) that there could he no doubt that the 
Under Secretary had committed contempt ot Ihe 
High Court. He must also liave known (hat it 
was highly impr(jper either lor the Board of 
Reyenue for the Dislri( I .Magistrate to giyc 
advice to a trying Magistrate, either in respect ol 
a pending case or in respect ot a <ase that rniglit 
come to his file in (he lutiire. .Apart Irom thus 
interfering with Ihe discretion of judicial olficcrs, 
the language used in tlio circular letter was rihjec- 
lionahle inasmuch as it characlcri.sod the judg- 
ment of tlie High Court as having created contu 
.sion. 'I here was in fact no conlusion in the 
jiidgmcnl. A judgment lliough wrong need not 
necessarily create conlusion unless there were two 
reported decisions ot two Benches of equal juris 
diction laying down conllicting propositions of 
law. The Under Secretary should have used more 
rest)ectful language in his letter addressed to the 
District Magistrates. 

(ii) The language used by the Legal Remem- 
brancer was somewliat ambiguous and was lia!>le 
to dilVerent interi>rclalions. It was i)os.sihle to take 
tlie view that one of the alternative interpreta- 
tions that could be pul on his note was that 
he emphasised the binding character of the report- 
ed decision though it was wrong and that he did 
not give advice about what was to be done during 
Ihe interim period because he was not specificaliv 
asked about it. The otlier interpretation was that 
put by tlie Board of Revenue and circularised to 
alt the District Magistrates in the letter circulated. 
Tlie Legal Remembrancer's note was thus capable 
of two interpretations. Contempt proceedings 
were (juasi-criminal in nature and the doctrine ol 
benefit of doubt might akso apply in appropriate 
cases. The Legal Reiiieinhranrer's interpretation 
of his note was also plausible and it could not 
he held conclusively that his advice to the Revenue 
Department was to the clfcct that his view should 
he preferred to that of Ihe reported decision of 
the High Court. The Legal Remembrancer must 
therefore, he given the benefit of doubt. 


High Court could 
giving advice on (he 
Cut 490. 

1315.) 


consulting the Advocate-Genera! if lie considered it 
necessary*. He was also ex officio Additional Sec- 
retary to Government in the Law Department. He 
was usually a very senior member of the Superior 
.Judicial Service and the High Court had a right 
to expect that the notes given by him while 
criticising a judgment of the High Court would be 
couched in respectful language and that his 
opinion on any point of law' would also be gives, 
with sufficient clarity so as not to cause any 
amhiguily in the minds of non- judicial officers 
who might read the same and take furllicr ac- 
tion on the basis of his opinion. It was clearly 
his duty \vhenever a judgment of the High Court 
was brought to liis notice, to freely criticise the 
same it he thought it to be wrong, and to give 
advice about the taking of necessary steps to get 

by a larger Bench of the same 
High Court or by taking up the matter on appeal 
to the Supreme Court, or, in extreme ca.ses by 
amending legislation. Tlie ' 
never lake exception to his 
afore.said lines. ILR (1958) 

lAITirmed m AIR 1901 SC 

-Art. ai.-i — Contempt of Court — Criminal 
l onlempt — Inlerlercnre with eoiir.se ol justice — 
Intention liow tar material — See Contempt of 
(ourls .\<t (la.'JI, S. 1. .4115 1956 Pat 521. 

3 (e). Coinnieiits and reports. 

® -IS ““ Report in newspaper — MU- 

repre.senlation of (knirl proceedings — Seandalls- 

mg the Conn — (Contempt of Courts Act (1952), 

I I ♦ 

Speedies or writings misrepresenting the pro- 
ceedings ol the (.ourl so as to scandalise the Court 
or anv ])uhhenlion which tc-tids to bring into dis- 
repute (he derision of the Coiiil and impair the 
laitti of the public in the administration of jus- 
tice, are undoulitcdlv cases of contempt. Nothing 
IS more iiuumhent upon Courts of justice than 
to preserve their proceedings from hein^ mis- 
repiescntcd. nor is there anything more pernicious 
in its consequence than (o prejudice the minds of 
he public against .Judges of the Court responsible 
for dispensing justice. Medhi v. Frank Moraes 

1954 Crl LJ 1609: .AIR 1954 A.s.saii] 201 (205) (Rt A) 
(Pr 7) (FB). ' * ’ 

•-—An. 215 — Conlempl of Court — Criticism 

Onie a judgment h.as been delivered the Judge 
.Iiid the lurv are alike open to public criticism and 
so long as tlial xrilicism does not attribute anv 
bias or unfair motive to Hum, .and so long as it 
docs not lend to impair or diminisli the aulboritv 
ol the Cour or create a general imprc.ssion in the 
pub ic mind destrosing its faitli in the admini 
stralion ol luslice, or lower Hie autborilv of the 
Coiirls, ,Iudgcs should not be .super.scnsilivc and 
ba.sten to pxerci.sc Ibis e.Mraordinarv riglit to sun- 
l<^Kilin)ale criticism, howsoever pungent Ihe 
critieism may be. (1900) 2 yiil) 50 ; .AIR 19.36 PC 
111, HeK on. Mcdlii v. Fr^ink Moracs 19n4 CpI 
IJ^^I609: AIR 19.54 Assam 201 (20.5) (Pt C) (Pr 8) 

7“ published to Dewspaper 

about order made by High Court |„ utII prooe^ 

‘'**^<*hlevou.s effect on piihllc mind — Pro- 
ceedings for eoniciupt of High Courl. 


The primary function of tlie Legal Remem- 
brancer was to advise the various Departments of 
Goveniment in respect of either pending ra.ses and 
suits or lliose lliat were likely to he instituted in 
the near future. He w'as also required to clarify 
anv (jue.stion of law' that miglit he referred to Jiirn 
by other Departments of the Secretarial alter 


* * « • V I ^ 


« • A 


<1 ilUII 111 


report pun.ortmg to convey to i.-S reade^^^^ 
formation ol an order made granting a w'rit of 
mandamus against the University in a petition filed 
hv a student W'ho offered hiin«;f*If ^ 

lor the examination of B Sc ( Agid ) 
mischievous efTect on the public mlid ’ leadi7g%o 
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the impression that the Chief Justice was or the 
Judges of the High Court were acting like arbitrary 
despots in order to enlorcc their authority, and 
that, although under the rules of the University 
the action of llie University was jusliaed, yet the 
High Court inlerlered in its cxlraordinarv powers 
in issuing the writ in order to assist the candidate 
?n getting him declared as successful in the ex- 
amination to which he was not entitled, the High 
Court cannot with C(iuanimity, ignore the publica- 
tion as something innocuous and innocent, when 
on a reasonable construction of the report it 
comes to the conclusion that the obvious effect of 
the publication was to bring into disrepute or 
scandalise the decision of the High Court and to 
show to the reader that there was no legal or 
rational basis for the grant of the writ which 
the Court purported to issue against the Univer- 
sity. In the circumstances, the Registrar of the 
High Court will be jusliaed in starling proceed- 
ings against the editor, printer, publisher and 
reporler of the newspaper for its contempt with 
a view to uphold the dignity of the High Court 
and to keep clear and pure the springs of justice 
against any thoughtless and misguided altack upon 
it. Medhi v. Frank Moracs. 19r>4 Cri LJ 1609: 
AIR 1954 Assam 201 (205, 208, 211) (Pt E) (Prs 
8, 18, 33) (FB). ' 

T^*!**. — Comment on administrative side 

of iudiciary does not amount to contempt — Ques- 
tion of transfer of Magistrate being administra- 
tive in character any comment thereon does not 
amount to contempt of High Court. See Con- 
tempt of Courts Act (1952), S. 3. 1961 (2) Crl 

LJ 771: AIR 1961 Ker 321 (DB). 

-Art. 215 — Contempt — Prejudicing mankind 
against parties to the proceedings. See Contempt 
of Courts Act (1952). S. 3. 1959 Crl LJ 199: AIR 

1959 Madh Pra 50 (DB). 


Arl, 216 Contempt of Court — Newspaper 
article — Liability of printer and publisher. See 
Contempt of Courts Act (1952). S. 3. 1959 Crl 

LJ 199: AIR 1959 Madh Pra 50 (DB). 

Art, 215 — Contempt of Court — What 

amounts to — Essence of offence — Test — 
Transfer petilion — Allegations imputing partiali- 
ty against trial Court and High Court — Permis- 
sible limils. See Contempt of Courts Act (1952), 
S. 3. 1959 Crl LJ 626: AIR 1959 Orissa 89 (DB). 


Art. 215 — Contempt what constitutes — 

(Contempt of Courts Act (1926), S. 1). 

To constitute a contempt adverse comment on 
a party need not refer to the subject-matter of 
pending proceedings. It is sufficient if it is clear 
that the comment tends to prejudice the trial of 
the action. (1912) 28 TLR 202, Rol. on. ILR 
(1953) Cut 283: 1953 Crl LJ 1491: AIR 1953 Orissa 
249 (252) (Pt C) (Pr 13) (DB). 


Art. 215 — Contempt, what constitutes — 

(Contempt of Courts Act (1920), S. 1). 

No extraordinary privilege can be claimed for 
the Press. If a journalist docs not take reasonable 
care to ascertain the accuracy of facts which he 
broadcasts, or if he tortures facts and vilifies an 
individual, he exceeds the limit of fair comment 
and becomes accountable to Ihc law. AIR 1914 
PC IIG. Foil. ILR (1953) Cut 283: 1953 Crl LJ 
1491: AIR 1953 Orissa 249 (252) (Pt D) (Pr 14) 
(DB). 

• Art. 215 — Mailers of public interest — 

Limits of fair criticism — Sneering remarks regar- 
ding appointment of judges — Held, amounted lo 
contempt of Court — General remark without 
mention of any High Court — Jurisdiction of 
High Court lo issue notice. See Contempt of 


Courts Act (1952), S. 1. 1961 (2) Crl LJ 674: AIR 
1961 Pat 437 (FB). 

• Art. 215 — Contempt of High Court — 

Newspaper article, by advocate criticising Judicial 
administration of High Court with occasional refer- 
ence to recommendations of Law Commission — 
Tone of article far from respectful — Comments 
on standard of Judges and influence of executive 
on judiciary — Offence. 

Held, on facts that the main criterion to be kept 
m view w'as that the limits of fair comments must 
not be exceeded. There should be no attempt at 
ridiculing the administration of justice by that 
Court by using language which was likely to shake 
Ihe coiifidcnce ol the public in the capacity^ im^ 
partiality and the fairness of the procedure adopt- 
ed by that Court to the disposal of matters which 
came up for consideration. Applying the test, the 
article in question clearly amounted to contempt 

author was guilty of the same. 

The privilege available to the Law Commission 
not being available to any one else, the person 
concerned brought himself wuthin the ambit of the 
law of contempt. AIR 1935 Cal 419 and AIR 
1951 Vin Pra 14, Rel. on. The unwarranted 
language of the criticism had the tendency to show 
that the High Court w’as not dealing out proper 
luslice in the matter of first appeals disposed of 
by single Judges. AIR 1936 PC 141, Rel. on; AIR 
1931 Cal 275, Disting. Basanta Chandra Ghosh, 
In the matter of, ILR 39 Pat 416: 1960 Crl U 
1254: 1960 BLJR 622: AIR I960 Pat 430 (446, 447, 
448. 449, 450, 451) (Pt J) (Prs 26, 27, 30, 31, 32 
33) (FB). 

^ Art. 215 — Contempt of Court — Publication 

in newspaper — Test. See Contempt of Courts Act 
(1952). S. 3. 1965 Cri LJ 620: AIR 1955 Pal 

135 (DB). 

^ Art. 216 — Contempt of Court — Respondent 

in his booklet and afTidavit filed in contempt pro- 
ceedings imputing partiality to Judges of Courts 
in cases in which he was personally interested — 
Respondent held guilty of contempt of Court. See 
Conlompt of Courts Act (1952), S. 1. 1961 (1) Crl 

LJ 426: AIR 1961 Punj 113. 

Art. 215 — Libellous or defamatory statement 

against retired Judge of High Court — Contempt 
ot Court. See Contempt of Courts Act (1952), Sec- 
tion 3. 1959 Cri LJ 896; AIR 1959 Punj 319 

(DB), 

Art. 215 — Contempt of Court — Freedom 

of press — Scope of — Duty to maintain dignity 
of Courts. See Contempt of Courts Act (1952), 

S. 3. 1959 Cri LJ 81: AIR 1959 Punj 41. 

Art. 215 — Conlem])t of Courts Act (1952). 

Ss. 3, 4 — Pending case — Publication in respect 
of — When amounts to contempt — Case about 
lo come to (rial — Publication in newspaper in 
respect of such case — Rights of newspaper — 
Freedom of Press — Extent — Interference with 
administration of justice — Publication of state- 
ment of witness under S. 164 Cri. P. C. if con- 
tempt — Publication of criticism after trial is over 
— .Motive of new’spaper, relevancy — Puiushincnt 
for contempt — Newspaper not regularly publish- 
ed and having limited circulation. See Conlem^ 
of Courls Act (1952), S. 3. 1958 Crl LJ 952: AIK 

1958 Punj 273. 

3 (f). Attempts to Influence decision 

in pending eases. 

Art. 216 — Communication with Presiding 

eer of Court and the administrative head, 
ing the pending case — Course to be 
presiding officer suggested — Communlcatio 
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amounts to conlenipl of Court — Actual danger or 
prejudice to party Is not essential — Mens rea 

Is not necessary — (Conteiupt of Courts Act ( 1926 ), 

S# !)• 


Any private communication by a parly to a 
case or even a stranger to a cause addressed or 
made to the presiding officer of a Court, which 
is calculated to influesice his decision in pending 
case, constitutes a most serious form of contempt. 

A person is presumed in law to have the inten- 
tion conveyed by his words and to intend the 
consequences which are bound to follow from his 
own acts. The test of the otTence of tlie contempt 
Off Courts does not lie in mens rea. Whatever 
the intention of the contemner might have hern, 
he is brought within the clutches of law as soon 
as the Court finds that by his word or by his con- 
duct he has set into motion a chain of events 
which is by its verA' nature likelv to interfere 
W'ith the course of justice. The crucial test of 
the offence lies not in the object within the mind 
of the contemner but in the tendenev which his 
manifest and outward acts inhcrentlv possess, to 
interfere with the uninterrupted flow of justice in 
an impartial manner. 

The gravamen of the offence consists in robbing 
the Court of that confldence which it is the duty 
of the Court to insfiire and the corresponding ob- 
ligation of the public to repose in the same. Tlie 
essence of the olTcricc, lies not in the preiudicc 
tlial it might cause to the parlies hut in the da- 
maging nature of the act itself qua the admini- 
stration of justice in the Stale. In otlier words, 
the essence of the ofTcncc lies <iot so much in the 
capacity of llic impugned act to cause damage to 
the cause of a parly as in its tendenev to cause 
damage to the cause of justice itself. 


Ignorance of law cannot he an excuse speciallv 
when the pen^clrator ot the olTcnce is a literate 
man holding a responsible position of a manager 
of a big estate. 

The manager of an estate which was under the 
Courts of Wards, wrote to the Deputv Coinmi.s 
sioner that a certain tenant in the estate wt<; 
about to file an application under S. 14;). O. P. (.. 
before the S. D. (). and that the S. f). (1. sliruild 
!)e asked to look into the matter ran*fullv and do 
the needful. Subsequent to the filing o! the ap- 
plication, the manager again wrote to the Deiiutv 
Commissioner to look into the nudler and con- 
sider his previous letter. I’pon lliis Ihr Deputy 
Commissioner wrote that he would speak to tlie 
S. I). O. and the manager was asked to bring this 
tact to the notice of the S. 1). O. The manager 
therefore, wrote to the S. D. O. and suggested 
that the allarhmont of crop in the case was 
absolutely necessary. On the same dale the 
S. I). O. passed a preliininarv order in tlie case 
ordering attachment of the crop. The opposite 
parly moved the High Court for taking contempt 
proceedings against the manager and for transfer 
of the case to anotlu-r Cf)iirt outside the jurisdic- 
tion of Deputv Commissioner. 

Hold, that the manager was guiltv of contempt 
of Court (Conduct of the Deputy Commi.ssioner 

and the S. D. O. criticised). 

ferred to anotlier district). 10;).t ^ 

ly^a All 152 (155, 150, 157, loH) (It A) (1 rs a 

9, 12, 13, 14, 20) (015). 

• Art. 215 — Communication to Court i)V thud 

person of his opinion on facts of case which is 
Mib judiic conMilutos conlrmpl. Sw ' 

Courls Ad (19')2), S. :i. lO'W CJ lO-N- AIK 
1955 Andlira 150 (015). 

Art. 21.'i - Conlrmpt of Court - Comimin, ra- 
tion to iu<lt;e about pwidint,’ cuscs. Sec Contempt 


of Courls Act (1952), Ss. 3 and 4. 62 Cal WN 

862: AIR 1959 Cal 174. 

Art. 215 — Contempt of Court — Private cona- 
municalion by Panchayal lioard to presiding offi- 
cer of Court that matter should be decided ia 
particular way. Sec Contempt of Courls Act (1952), 

S. 3. 1954 Cri LJ 769: AIR 1954 Madh Bha 66 

(015), 

^Art. 216 — Party moving Supreme Court 
against orders of High Court refusing adjourn- 
ment — Party expre.ssing before Supreme Court 
apprebension about not getting impartial justice 
Irom High Court — Chief Justice and Judges 
alleged to be on friendly terms with Ministers 
(Ciovernmcnl being opposite Party) — High Court 
called ‘limb’ of State (iovernmont — .Mlcgations 
held to constitute serious contempt of High Court 
See Contempt of Courts Act (1952). S. 4 1965 

(2) Crl LJ 390: AIR 1905 Pal 360 (DB). 

4. Power of High Court to punish 
conlempls — (leneral 

(a) Practice and procedure. 

(b) Nece.ssary parlies. 

4. Power of High Court lo punish 
contempts — General. 


Art. 215 — Power lo punish contempt of Sub- 
ordinate Court ~ (Contempt of Courls Act (1952), 
S. 3). 

Article 215 vests in the High Court all the 
powers of a Court of record and all the powers 
of such a (anirt including the power to punish 
for contempt of itself. Tiie pharse “the power to 
piinisli for contempt of itsoil" does not limit such 
powers ol the High (]ourl as it possesses as a 
(!ourl Oi ri’cord or oilier powers with wliich it 
may he invested l)y law. The power to commit 
for contempt of Subordinate Courls has been ex- 
pressly conferred upon it bv (lie Contempt of 
Courts .\el. 1952. 1953 All WR (HC) 170: 1953 

Crl LJ 733: 1953 .VII I J 370: ILK (1953) 1 All 796: 
AIR 1053 All 342 (.345) (Pi C) (Pr 17) (DR). 

Arl. 215 — Cf)nlcmpl of subordinate Court- 
Power of High Court to punish under Article. 
See Contenq)! of Courls Act (1920), S. 2 1952 Crl 
LJ 1002: AIR 1950 Ail 556. 

Art, 215 — Contempt of Courts Act (1052), 

S. 3 — (mnicrnpl of .subordinate Courts — Powers 
f)f High Court to commit for such contempt See 
Contempt of Courts .Vet (1952), S. 3. AIR *1955 
Andh Pra 156. 


... .‘V** Power of a Single Judge or a 

Di\ isjon Rent'll lo deal with case ot contempt 
Sec Contemiif ol ('ourts Act (1952), S. 2 1959 

Cr LJ 507: AIR 1959 Rom 1S2 (DR). 


• (iniaic L^ouns 

— I ower of Higli Ct>urt to ])unish. See Contempt 
of Courls Afl 11952), S. 3. 1964 (2) Crl LJ 660: 
AIR 1964 Cal 572 (I)R). 

— — .VrI. 215 (.onicmpi of suhordinalc Courts — 
High Courls power to punish. See Contempt 

io-'Z An ^ 

lOoo Orissa 36 (DB). 


Art. 215 

Coiirl — If 
19 (1) (a). 


I (»wer lo deal with contempt of 

fliAioA ■'■'A."* -'■■i. 

AIR 19,>.l Orissa 249. 


Art. 215 


Jiirisdiclion 


Ollier Ihan Chartered High Couils — * Powe^^^Vo 
punish for coiilcmpl of llioinscives. 


All the 
cord had 


High Ctnirls in India as Courls of Re- 
Ihe power to punish for contempt a 
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person ciiart^cd with that oiTcnce and the power 
was not confined onlv lo the three Presidency Hisjh 

19i)4 SC 186 , Foil.: Observations in 
17 Cai \VN 1253 that the HiKh Courts other than 
Chartered Hijjh Courts had no such authority held 
obiter. ILR 10 Cal 109 (PC), Distinf?. It is also 

lo be noted that .Art. 225 of the Constitut ion pre- 
serves all the powers and jurisdiction of the High 
Courts as they were vested in tlieni prior to the 
Conslilulion. The High Court has the power to 
punish lor contempt the contemner for anv libel 
published in a newspaper on a Judge or Judges 
^'l the Court calculated to lo\vcr prestige and 
authority of the Court. AIR 1935 Cal 419 (FB) 
AIR 1950 Sind 1 (FR), AIR 1936 PC 141, AIR 
1943 PC 202 and AIR 1942 Lah 105 (FB). Rel. on. 
Basanla Chandra Ghosh. In the matter of. ILR 
39 Pal 415: 1960 Cri LJ 1254: 1960 BLJK 622: AIK 
mo Pat 430 (439, 440, 441) (Pi D) (Prs 8, II) 


Arl. 

S, 3 — 
tempt. 


4 (a). Practice and procedure, 

215 — Coniempt of Courts Act (1952). 
Practice and Procedure — Notice for eon- 


A notice or Rule lor contempt must set out 
prcciscK and in detail the deeds or words which 
are said to constitute contempt and if such details 
m the charge arc not given, there is no case to 
answer. AIR 1958 Cal 474 (480) (I>( B) (Pr 15) 


-—Art. 215 — Coniempt of Court — Procedure to 
be iollowed — Notice by High Court issued to res- 

afiidavit hv some person 
- Held there is no rule of law which prevents the 

. Pi'ocecding against a person 
witnout first obtaining an alTidavit from some per- 

— Proceedings instituted by High Court suo 

riot raising objection regarding 
allidavit by some person when he appeared in 
pursuance of notice but raising such objection for 
first time only when final arguments were being 
addressed — Respondent supplied with entire copy 
ot his speech long before evidence started — Held 
FM^ndent was not prejudiced by absence of 
^idavit. See Contempt of Courts Act (1952) 

S* 3 1961 (2) Cri LJ 766: AIR 1961 J and K 76 

|DB). 


- — -Art. 215 — Contempt of High Court — Right 
•© bring coniempt to notice of High Court. 

Per Narasimham, C, J. If a Member of 
r^rliament feels that a member of the State 
Legislature has misused the right of freedom of 

on him by the Constitution and 
that his speech has a tendency to impair the 
dignity and prestige of the High Court, then it 
c^not be said that he is not entitled to bring to 
1h6 notice ot the High Court tlie objcclicmable 
passage for such action as the High Court niav 
desire to take. 1 lius, an objectionable speech made 
on the floor of a Legislature can be brought to 
♦he notice of the High Court bv a private parlv 

Per Barman, J. The High Court can take 
^gnizance ot (he contempt even suo motu. 
ILR (1958) Cut 195: 1958 Cri LJ 1055: AIR 1958 
Orissa 168 (171) (Pt A) (Pr 6) (DB). 

% 

Art, 215 — Contempt proceedings — Praclico 

— (Contempt of Courts Act (1926), S. 2). 

In Cuttack High Court there is no prescribed 
or settled practice for marking of the documents 
as exhibits for the hearing of contempt applica- 
tions. (Held, however, that the documents used 
were marked as exhibits and the contemner had 
enough notice of them, to enable them (o produce 
evidence in rebuttal). ILR (1952) Cut 467: 1953 


Cri LJ 1578; AIR 1953 Orissa 266 (268) (Pt A) 
(Pr 3) (DB). ' ' 


Art. 215 — Procedure — Practice and pro- 
cedure followed by High Courts prior to Consti- 
tution — Force of. See Contempt of Courts Act 

(19o2), S. 3. 1960 Cri LJ 1254: AIR 1960 Pal 430 
(rB). 


^ o o “ Contempt of Courts Act (1952), 
‘5. d — Practice and procedure — Notice to opposite 

relating to. See Contempt of Courts 
.^ct (1952), S. 3. AIR 1967 Pat 528 (DB). 

-—-Art. 215 — Contempt of Courts Act (1952), 

d Procedural law in England — Acceptance 

o Contempt of Courts Act (1952), 
S. 3. AIR 1957 Pal 528 (DB). 


Arts. 215 and 226 — Prohibitory order, what 
IS -- Writ of mandamus — Nature of — Action in 
contempt Service of order, if necessary — (Con- 
tempt of Courts Act (1952), S, 3). 

A prohibitory order operates in restraining a 
parly from doing an act which if done will result 
in irreparable injury' to the other side. Where 
the grievance of the Petitioner in the writ peti- 
tion for tlie issue of Mandamus was that the 
Accountant-General was not doing what under 
Superior Services Rules he was enjoined to do. 

Held, that the order directing him to do the 
same was but an atTirmative order. Therefore, 
though in a case ot prohibilorv order service of 
the order is not essential for founding an action 
in contempt, that rule was not applicable as here 
the order passed bv the Court was not one w’hich 
was prohibitory. 1957 Cri LJ 1156: 1957 BUR 390: 

ILR 36 Pat 955: AIR 1957 Pat 528 (532) (Pt C) 
(Pr 10) (DB). 


4 (b). Necessary parties. 

A**!' 216 — Contempt of Court — Parties — * 
High Court convicting person for contempt — 
Appeal to Supreme Court — High (^ourt Judges 
not to be made parties to appeal. See Contempt 
of Courts Act (1952), S. 3. AIR 1961 SC 1367. 

^Art. 216 — Parties — Proceedings against 
officer of Government — State Government if ne- 
cessary party — Practice of impleading State Gov- 
ernment is ridiculous. See Contempt of Courts 
Act (1952), S. 3. 1966 Cri U 1411: AIR 1956 

Manipur 44. 

5. Evidence and mode of proof. 

(a) Defence In contempt proceedings. 

6. Evidence and mode of proof. 

Arts. 216 and 21 — Evidence Act (1872), 

S. 1 — Affidavits — Contempt proceedings — Use 
as mode of proof — Codes of Civil and Criminal 
Procedure do not govern proceedings — Evidence 
Act docs not apply — All that is required is that 
proceedings are fair — Person can be found 
guilty on affidavit — Nature of proceedings indi- 
cated — High Court Rules and Orders — Rules of 
Court (U. P.), ly.VJ, Chap. 9. Rule 12 — (Con- 
tempt of Courts Act (1952), S. 3). See Evidence 
Act (1872), S. 1. AIR 1955 All 638. 

Art. 215 — Contempt of Court — Evidence 

Proof Sec Coniempt of Courts Acl (1952), S. 1. 
1965 (2) Cri U 471: AIR 1965 Cal 484. 

.4rt. 215 — Evidence — Contempt of CouC' 

— Stalement resting on informnlion and belief -— 
If legal evidence — (Coniempt of Courts Act 
(1952), S. 3) — (1871) 6 QB 352, Foil. 1059 Cr* 
U 172; AIR 1959 Cal 106 (113) (Pt B) (Pr 29) 
(DB). 

Art. 215 — Contempt of Court — Sub-Inspec- 
tor of Police preparing ad verbatim record 
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Speech delivered by respondent containing* objec- 
tionable matter — Before preparing record Sub- 
Inspector taking down short notes of the speech 
delivered by the respondent at the spot — Held, 
4t would have been much better if the Sub-Inspec- 
tor had produced the original notes in Court in 
order to test the veracity of the ad verbatim 
record prepared by the Sub-Inspector. See Con- 
tempt of Courts Act (1952), S. 3. 1961 (2) Crl 

U 766: AIR 1961 J and K 76 (DB). 

Art. 215 — Contempt proceedings — Nature 

of — Belated petition for action for alleged con- 
tempt — Affidavit — Ctmviclion for contempt on. 
See Contempt of Courts Act (1952), S. 3. ILR 
<1955) Mys 524. 

• Art. 215 — Procedure — Evidence — Rules 

of evidence contained in Evidence Act — Appli- 
cability of. See Contempt of Courts Act (1952), 

S. 3. 1960 Crl LJ 1254: AIR 1960 Pal 430 (FB). 

Art. 215 — Contempt proceedings — Oiais — 

Clear and convincing evidence — Necessilv. See 
Contempt of Courts Act (1952), S. 3. 1959 Cri LJ 

1469: AIR 1959 Punj 632. 

Art. 215 — Contempt of Court — Contempt 

not committed in presence and hearing ot Court 

— Affidavit of person having direct knowledge of 

facts — Value of. See Contempt of Courts Act 
(1952), S. 3. 1958 Crl IJ 673: AIR 1958 Punj 141 

<DB). 

5 (a). Ocfence in contempt proceedings. 

Art. 215 — Contempt of Court — Jiislitication 

— Statements being true no justitication. See 

Contempt of Courts Act (19;)21, S. 3. 1961 (2) 

Crl LJ 766: AIR 1961 J and K 76 (OB). 

Art, 215 — Scope — Contempt by disobe- 
dience of slay order — Contention that it was not 
officially communicated — Tenabilily. See Con- 
tempt of Courts Act (1952), S. 3. 19«)9 Crl LJ 

043: AIR 1959 Punj 205. 

6. Exercise of power Is dLscretlonary. 

• Art. 215 — Contempt proceedings — Jurls- 


Singh, 1954 SCJ 67: 1954 Mad WN 131: (1054) 1 
iMad LJ 137: 1954 Crl LJ 460: 1054 All WR (HC) 
186: 1954 SCA 363: 1054 SCR 454: AIR 1954 SC 
186 (187, 190) (Ft A) (Prs 3, 24). 

• Art. 215 — Contempt proceedings pending 

before High Court — Power of Supreme Court to 
transfer proceedings under Criminal P. C. (1898), 
S. 527 — (Criminal P, C. (1898), Ss. 627 and 6). 

I'he power of High Court to institute proceed- 
ings tor contempt of Court and punish where neces- 
•sary is a special jurisdiction. Such proceedings 
are not governed by the Criminal Procedure Code. 
(1898). Hence, the Supreme Court has no power 
under S. 527, Criminal P. C. (1898), to transfer 
sucli proceedings from one Higli Court to another. 

There is no other power which the Supreme 
Court can e.xercise in this respect. Art. 215 of 
the Constitution gives ever>’ High Court the right 
and the power to punish a contempt of itself. 
Neither the Supreme Court nor Ihc Legislature 
can deprive a lligh Court of the right which is 
so vested in it. Further the proceedings cannot 
be transferred from one .Uidge to anotlicr, there 
being no original jurisdiction which the Supreme 
Court can exercise. It is not a fundamental right 
and so .\rt. 32 has no application. 

Dicta. — It is desirable on general principles of 
justice that the Judge who lias been personally 
attacked should not as far as possible hear a con- 
tempt matter which, to that extent, concerns him 
personally. The Judges should hear in mind the 
oft quoted maxim that iusliee must not only be 
done but must be seen to be done by all con- 
cerned and most parlicularlv bv an accused per- 
son who should always be given, as far as that 
is humanly possible, a feeling of confidence that 
he will receive a fair, just and impartial trial bv 
Judges who have no personal interest or concern 
in his case. Sukhdev Singh Sodhi v. Hon'ble 
C. J.. S. Teja Singh, 1954 Mad WN 131: 1954 SCJ 
67: (1954) 1 Mad LJ 137: 1954 Cri LJ 460: 1954 
All WR (HC) 186: 1954 SCA <363: 1954 SCR 454: 
AIR 1954 SC 186 (187, 190) (Pt C) (Prs 2, 24, 25, 
26). 


diction — Restraint In exercise of, 

A lavish use of the jurisdiction in contempt is 
aot conducive to the achievement of the purpose 
for which it exists. Us elTectivcness depends to 
a very great extent on the caution, wisdom and 

restraint with which it is utilised. 

Unless the case is clear and beyond reasonable 
doubt and the failure to take steps would lead to 
obstruction in the due administration of justice, 
the High Court should not exercise the summary 
power vested in it for tryinR cases of contempK 
Medhi v Frank Moraes, 19M Crl LJ 1609. AIR 
19M Assam 201 (208, 212) (Pt F) (Prs 16, 38) 


(FB). 


7. Jurisdiction. 


m Apt 216 — Origin of jurisdiction to punish 

•r conteirpl - (Crlffl^nal C- ‘ (2) ) 

— (Contempt of Courts Act (19o2), S. 3). 

The power of a Ilifih Court to institute proceed- 
ing tor contempt and punish where 'f “ 

special jurisdiction which is inherent in all Courts 
of Record. S. 1 (2). Cr. P. Code, expressly ex- 
cludes special jurisdictions from its scope Ikncc 
the Codr of Criminal Procedure -loos not applv 
in matters of contempt triable hv the High Court 
The High Court can deal with it siimmanlv and 
adopt ts osxii procedure. All that is necessary is 
Hml thT procedure is fair and that Hie contemner 
rmade ^^ 1 "^ of the charge against hin. and 

eiven a fair aTr “1926 Ran^ 1^8. 


• Art. 215 — Nature of jurisdiction to punish 

for contempt — (Contempt of Courts Act (1952), 
S. 3). 

Every High Court in India, has jurisdiction to 
punish for contempt. This jurisdiction is inherent 
in a Court of Record from the very nature of the 
Court itself. 

S. 3 of the Contempt of Courts Act, 1952, is 
similar to S. 2 of the Contempt of Courts Act, 
1926 and far from conferring a new jurisdiction, 
assumes, as did the old Act, the existence ot a 
right to punish for contempt m every High Court 
and further assumes the existence of a special 
practice and procedure. This procedure is not 
governed by the Criminal P. Code. In anv 
case, so far as contempt of a High Court itself 
is concerned, as distinct from one of a Subordinate 
Court, .Art. 215 of the Constitution vests these 
rights in every High Court, so no Act of a Legis- 
lature could take ayay that jurisdiction and confer 
it afresh bv virtue of its own authority. Sukhde' 
Sinqh Sodlii v. Hon’ble C. J., S. Tcja Singh, 1954 
.Mad W.N 131: 1954 SCJ 67: (1954) 1 Mad l^J 137 
1054 Crl LJ 460: 1054 All WR (HC) 186: 1954 SC 
,363; 1954 SCR 454: AIR 1954 SC 180 (189, 190) 
(PI D) (Prs 20, 23). 

Art. 215 — Jurisdictions of High Court and 

I.egislaturc — Nature and extent of — Validating 
enaclnienl — Scope and its efi'ect — Legislature 
cannot validate unconstitutional Act — U. P. Act 
of 1953 declared unconstitutional — Actions taken 
or orders passed thereunder cannot he validated 
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m VI °iiH '‘■'O' 


s. 


—Art. 

2 ( 1 ) 


215 — Contempt of Courts Act (1926), 
Conleiiipt of revenue Court — IIi«h 


i' . . luvenue uourt — Inch 

Courts lurisdirlion under S. 2 (1). See Contempt 

of Courts Act (1926), S. 2 (1). AIR 1953 All 419. 

Contempt of Court — Jurlsdlc- 
(1952)^%” 5)* ~ (Contempt of Courts Act 

The High Court has jurisdiction to enquire into 
and try a contempt of itself or of any Court sub- 
ordinate to It, whether the contempt is alleged to 
have been committed within or outside the local 

l‘lTpa%“i ‘ f lur'.sdiction, and whether the person 
n f-vi^ " be guilty of the contempt is within or 

Crl^LJ ^Ifion- ‘air’ '■ Moraes. 1954 

(Rr 8) (FR)‘ Assam 201 (205) (P| B) 

-—Art. 215 — Contempt of Court — Jurlsdlc- 
Uon ^ature of — Non-compliance with tecbnl- 

The power of a High Court to institute pro- 

sarv"if ''•"‘I punish where neces- 

in \l V* '“'■‘S'>'cbon’ which is inherent 

deaf whh n snl Court can 

cedur^ \ f'Puniarilv and adopt its own pro- 
eaure. AH that is necessary is that the nm- 

cedure is fair and the contemner is made aware 
of tlie charKe aRainst him and given a fair 'md 
reason.able opportunity to defend himself The 

of"ih‘.‘^ r" clerivcd from Art. 215 

affected brPa^rl'Tl o"*^ Ch“ .XXXVnr'of’ th® 

on!v7,'vf1fowm'7' "I 

hrsmuted rZ «use title should be 

lin,k. provisions should be followed for 

tile sake of convenience but their non-compliance 

Hi(?h Court. 

JJod Lai 02/: AIR 1949 Cal 214* 11 rh n in« 
Ref. (1962) 60 Cal \V.\ 983. 


Art. 215 


Power of High Court to punish 
siurisdiction. See Ibid, Art. 134 


for conlemnt ~ 

/ 4 \ it 10V4H- liuii, oce lOlCl '\rl im 

(1) (c). 1959 Cri LJ 172: AIR 1959 Cal 106 fDB), 


-Arl. 215 

in contempt - 
Act (1952), S. 

474. 


- Contempt of Court — Jurisdiction 
Nature of. See Contempt of Courts 

1. 19o8 Cri LJ 1162: AIR 1958 Cal 


.iurlsdicUon — (Con- 
Icmpl ol Gourls Act (1926), S. 1). ' 

•■‘'■'P'-’'" uf contempt procccd- 
itiKs should be exercised onlv when the case is 

clear and beyond reasonable doubt. The petitioner 

js not entitled to invoke this special iurkdicTiem 

lor .a decision on the important and complicated 

collateral question as to when a certain nolilica- 

bon bec.ame operative. Case-law discussed. .Maloii- 

Hh Cri L.I 1675: AIR 

1963 Madh Bha 245 (246) (Pi A) (Prs 4, 5) (FB). 

— Jiirisdielion — 
— (Contempt of 


-Art. 215 — Contempt 


Considerations of propriety 
Courts Act (1926), S. 1). 

consideralions of propriety the jurisdiclion 
ot the High Court to commit for contempt cannot 

C. G.. 

(Pt (Pr 6) (Pof 


Art. 215 — Territorial iurisdiction of High 

Courts Act (1920), S 1 
1954 Cri LJ 988: AIR 1954 Orissa 167 (DR). 


8. Punisbment — Principles^ 

1 . ~~ Contempt of Court and Lceis^. 

lature — Power to punish for contempt to be 
exercised cautiously — What is true of the judi*- 

-Ar "[29' MR lU"lc Us." Legislatures. See Ibid. 

—-Art. 215 — Contempt of Courts Act (1952),. 

^ rirTT — Tender age of contemner is 

a circumstance which the Court has to take into* 
consideration. AIR 1959 Cal 174 (176) (PI C) 
r 0)4 

- Art. 215 — Punishment for contempt — (Con- 
tempt of Courts Act (1852), S. 3). 

The punishment for contempt is inflicted for 
protec mg the public and specially those who are 
subiect to the jurisdiction of the Court from the 
mischief they will incur if the authority of the 
Iribunal is undermined or impaired. (1899) AC 

2 QBD 36 and AIR 1935 Cal 419' 
’*'V’ Rcl. on. The dignity of the Court is not 
so Irail as to be easily aflected by casual remarks 

*^36 PC 141, Rel. on. ILR 

^ O'"**** 

168 (182) (Pi H) (Prs 40, 42) (DB). 

- 215 — Punishment — (Contempt of 

Courts Act (1926), S. 3). ^ 

***‘''* though the opposite parties were 
r> i .y of contempt the mischief in the instant case 
so iar as It affected the proceedings in the High 
Court had been triHing. High Court would only 
^\«arn them that a repetition of such conduct in the 
T f ^c*''** "'hh severely. (1877) 46 

M Vln. {i9o3) Cut 283: 1953 Cri 

(Pr 

^ ~ Contempt of Courts Act (1952). 

os. 1 and 4 — Contempt of Court — Interference 

justice — Offence committed by raw 

and Illiterate villagers— Punishment. Sec Contempt 

of Courts .Act (1952), Ss, 1 and 4. AIR 1958 Pal 
o 

9, Apology. 

® 215 — Contempt of Court — Punish- 

niesit .\pology — In a matter relating to con- 
tempt of Court, (here cannot be both juslifica- 
fion and apology. AIR 19:)5 SC 19, Foil. 
1962 (2) Cri LJ 236: AIR 1962 SC 1089 (1096) 
(Pi B) (Pr 0). 

® Art, 216 — Disobedience of order of High 
Courl Apology — CoulempI of Courts Act 


(1926), S. 1. 

One R was detained under the Bihar Main- 
tenance of Public Order .Vt t, 1947, in pursuance 
of an order issued by the Provincial Government, 
On the 30lh July 1948, the High Courl directed 
him to be “released forthwith”. The very same 
day, a copy of the High Court’s order was forward- 
ed to the District Nlagistrate, Bhagalpur, for in- 
lormalion and necessary action, and it reached 
the District .Magistrate's office on the 31st July, 
1948. R was not however, released until the 8th 
.August 1948. The District Magistrate was away 
from Bhagalpur on tour from the 31st July, 1948, 
when the order of the High Courl releasing the 
detenu was received in his office. When the case 
for cwitcmpt of High Court came up before the 
High Court the Advocate-General of Blliar lender- 
(d an apology on behalf of the District Magis- 
trate. 

« 

Held that the District Magistrate wnc not 
pcrsonallv guilty of contempt. The fact that he 
was away on tour and was not aware of the 
order of the High Courl, must be regarded as a 
ffood defence in the contempt proceeding. Again, 
as there was no intention to flout or disobey th-C- 
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order of the HirIi Court, that must also be regard- 
n- ■'"Porlant circumstance in favour of 

be fakeilT* . The apoloRy must not 

taken to be a confession of Ruilt, especially as 

It ^as made m connection with the delay which 

had occurred m his office. Singh H. P. v. Tewari 

Jp (^ 37 ) 

- — -Art. 216 — Contempt of Court — Apology 
^ndered, when can be accepted — Contempt of 
Courts Act (1926), S. 3. 

In cases of contempt the Court is not bound to 
accept an apology or even an unQiialified apology. 
The question w'hether it should do so or not would 
depend on circumstances of each particular case. 
A Court can refuse to accept an apology which it 
does not believe to be genuine; it can even when 
it accepts the apology, commit an otTender to pri- 
son or otherwise punish him. Furthennore, there 
cannot he both justitication and apology. Tlie two 
things are incompatible. Where the apology does 
not seem to be so much the outpouring of a peni- 
tent heart moved by feeling of remorse and over- 
come by a sense of one's own guilt, as a conven- 
ient device clutched up by a person driven and 
compelled by the logic of events to resort to a 
measure which seems to him to provide the only 
mode of escape from the impending doom or as a 
last desperate throw in a game of chance hazard- 
ed by him at a time when all else has failed and 
everything seems to be lost, it should he con- 
sidered to be merely an apology for an apology. 
It deserves to be given short shrift at tlie hands 
of the Court. AIM 1910 Nag 407, AIH 1940 Sind 
239. AIR 19.V2 AM 86. Hel. on. 1053 Crl LJ 402: 
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~ Arl. 216 — Contempt of Court — Apology, 
Sec Contempt of Courts Act (1952), S. 3. 1957 Crl 
LJ 657: AIR 1967 Punj 106. 

10. Appeal. 

^ApIs. 215 and 134 (1) (c) — Order imposing 
punishment for contempt of Court — Leave U> 
appeal to Supreme Court. See Ibid, Art. 134 (1) 
(c). 1956 CpI LJ 1411: AIR 1956 Mantpur 44, 

- ApI. 215 — Contempt — Criminal contempt — 

Appeal. See Ibid, Arl. 134 (1) (c). 1953 Crl LJ 

1678: AIR 1953 Orls.sa 266 (DB). 

- Arts 215, 134 — Leave to appeal to Supreme 
Court from conviction for contempt — Prejudice 

- Inadmissible evidence admitted — (Contempt 

S'"® Ibid, Art. 134. 

AIR 19o3 Orissa 266. 

Art, 215 Contempt proceedings — Leave to 
appeal — L.xclusive jurisdiction in matters relating 

*3^ AIR 

1953 Orissa 266. 


• .Art. 215 — Contempt 
.stanlial question of law - 
Supreme Court. See Ibid. 
Orissa 266. 


Contempt proceedings — Sub- 

of law — Leave to appeal to 
See Ibid, Art. 134. AIR 1953 


ARTICLE 216 

——Art, 216 Judicial Commissioner’s Courts 
(Declaralion as High Courts) Act (1950) S. 0 (a) 
\ahdity — Applicability of Art. 216 to judicial 

t.,ominissioncr s Courts — Article iiiapplicable 

Section not ultra vires. See Judicial Commissioner'.s 
Courts (Declaration as High Courts) Act (1950) 
S. 0 (a), 1952 Cri LJ 114: AIR 1952 Him Pra L 


AIR 1953 All 153 (157, 158) (Pt B) (Prs 15, 10, 
18) (DB). 

9 Art. 215 — Contempt— Tender of apology — 

ElTect. See Contempt ot Courl.s Act (1952), Sec- 
tions 3. 4. AIR 1959 Cal 174 (FB). 

Art, 215 — Apology — FlVcct of. See Con- 
tempt of Courts .\ct (1952), S. 4. 1959 Crl LJ 199: 

AIR 1959 Madh Pra 50 (DB). 

Arl. 215 — Contempt of Court — .Apologv 

— ElTecl. See Contempt of Courts Act (1952), Sec- 
tion 4. ILU (1959) Cut 401. 

Arl. 215 — Apology — (Contempt of Courts 

Act (1952), S. 4) — Unconditional apology — Sub- 
stantive sentence of imprisonment held, not called 
for — Only fine imposed. ILB (1954) Cut 467: 
1954 Crl I>J 088: 20 Cut LT 446: AIR 1954 Orissa 
167 (172) (PI D) (Pr 17) (DB). 

Art. 215 — Inspection report about criminal 

Courts by High Court Judge — Observations by 
District Slagistralc — Contempt of High Court — 
Tender of unqualined apology — Held no useful 
purpose would be served bv pursuing the matter 
further. See Contempt of Courts .Act (10a2), S. 3. 
1959 Crl U 1013: AIR 1959 Put 373 (DB). 

Arl. 215 — Contempt of Courts Act (1952), 

4 — Apology — it should he tendered at the 

earliest stage. AIH 1950 Pul 321 (324) (Pi C) 
(Pr 10) (DB). 

Art. 215 — Co^itcmpt of Courts Act (1926), 

S3 — Apology — Flfecl of — (Patiala Contempt 
of Courts Act, S. 3). Sec Contempt of Courts 
Act (1920). S. 3. AIR 1953 Pepsu 79. 

Arl. 215 — Cwtempt of Court — Apologv — 

irjTect — An unreserved apologv, in less serious 
ca.scs has the elTecl of taking the sling out ol con- 
tempt. See Contempt ol Courts ' 

lion 3. 1961 (I) Cri LJ 426: AIH 1901 

Art. 215 — Contempt — Apologv — Llject. 

See Contempt of Courts A( t (1952), S. 4. «> 

Crl LJ 085: AIR 1958 Punj 180. 


ARTICLE 217 

■ Arl. 217 (.3) (as amended by Iho FIfleentU 

.Anioiidineiil) — Scope of — Retrospective opera- 
llon — QuesUon of deterinlnuMon of age of High 

Court Judge — Jurisdiction vests exclusivciv in 
President. 

The retrospective operation of Art. 217 f.'D 
r)oslulrilcs that this provision must bo read in 
the ConsliUilion as iroin January 26, 1950; and 
so, It will apply even in regard to the d?lcrmina- 
lion ol the ages of Judges of High Courts who 
had been appointed to ihoir otrice before the 
actual provision was inserted in the Constitution 
))v the Amendment Act of 1963. This provision 
vests the jurisdiction to determine the <iucslion 
about the Judge’s age exclusively in the President, 
and so, it toMows that in the presence of Ibis- 
provision, no Court can claim jurisdiction to deal 
with (he .said question. Now the question about 
the age of a Judge of a High Court has to be 
determined only in one wav, and that is tlie wav 
preseiibed bv Arl. 217 (3). Jvoti Prokash .Mitter 
v Honble Mr. Justice H. K. Rost*. Chief Justice of 
the High Court, Calcutta, (1964) 2 SCA 747- 
||965)^1 SCWR 524: AIR l!Mi5 SC 961 (906) (Pt A) 

• ^*“1. 217 (3) (ns amended bv FlHocnth 

.\niendmenl)— Dolermlnution of ago of High Court 
Judge — Proecdiiro to be followed — Consulta- 
tion with Chief JiLsIlcc of India is niandalorv — 
Deidsioii of President is final — Question when 
to be decided. 

In (IctermininR the nec of a Ills;), Court ,h„lRe 
inulcr Art, 21/ (3), Ihc (lucslion as to whal pro- 
.(•cJuie should be followed in dccidinH Ihe ace 
what opportnnilv should be civen lo the Jud'-c 
whose ace .s bei.ie decided, an/1 other allied <iue"s^ 
hons perta.ninc to the decision, arc enlirelv 
within Ihe discretion of the President. The pro- 
v.simi requires that before Ihe President reaches 
his decision, he tins lo consult the Chief Justice 
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of India: it is clearly a niandatorv^ requirement of 
Cl. (3). It is also implicit in this provision that 
betoro the President reaches his decision on the 
question, he ou^ht to Rive the Judge concerned 
a reasonable opportunitv to give his version in 
support of the age staled bv him at the time of 
his appointment and produce his evidence in that 
beliall. How this should be done, is, of course, 
tor the President to decide; but the requirement 
of natural justice that the Judge must have a 
reasonable opportunity to put before the President 
tiis conle^ition. his version and his evidence, is 
obviously implicit in the provision itself. It is 
also clear that tlie decision of the President under 
Art. 217 (3) is final, and its proprielv, correctness, 
or validity is beyond the reach of the jurisdic- 
tion of Courts. 

If a dispute is raised about the age of stiting 
Judge and in support of it, evidence is adduced 
s\ hich prima facie throws doubt on tlie correctness 
of the date of birth given by a Judge at the 
time of his appointment, it is desirable that the 
said dispute should be dealt with bv the Presi- 
dent, because it is of utmost importance that in 
matters of this kind, the confidence of the public 
m the veracitv of a statement made by a Judge 
in respect of his age must be scrupulously main- 
tained, and where a challenge is made to sucli a 
statement, it is in the interests of the dignitv 
and status of the Judge himself as much as in 
the interests of the purity and reputation of the 
administration of justice that the dispute should 
be resolved and the matter cleared up bv the 
decision of the Prcsiderit. Jvoli Prokash Mitter 
V. Hon’ble Mr. Justice H. K. Bose, Chief Justice 
of the High Court, Calcutta, (ll>t)4) 2 SCA 747: 
(1965) 1 SeWR 524: AIR 1965 SC 961 (966, 967) 

(PI B) (Prs 21, 23). ' 

• Aph 217 (3) (as amended by Fifteenth 

Amendment) — Qnestion as to age of High Court 
Judge — Judge whether should .step down from 
office pending decision — On fact, held that decision 
of President on 15-5-1961 could not be treated as 
one under Art. 217 (3). 

As a matter of law, a Judge cannot cease to be 
a Judge merely because a dispute has been raised 
about his age and the same is being considered 
by the President, and should not be required to 
step down from his office. But in dealing with 
this legal position, considerations of prudence and 
expediency cannot be ignored. If a dispute arises 
about the age of a Judge, any prudent and wise 
Chief Justice would naturally think of avoiding 
unnccessan* complications by refusing to assign any 
work to the silting Judge if, at the time when 
Ihe dispute had been raised, it appears that the 
allegation is that at the relevant time the Judge 
in question has reached the age of superannua- 
tion. 

Where the question was w'helher the decision 
of the President of India as to the age of a Judge 
of the Calcutta High Court given on irAh May, 
1961 before the introduction of Art. 217 (3) in 
the Constitution should be regarded as a decision 
under Art. 217 (3) because of its retrospective 
operation. 

Held, that having regard to the circumstances 
in w’hich the enquiry was made, and bearing in 
mind the fact that the Judge was juslificd in con- 
tending that his age could not be determined bv 
the Executive in proceedings initiated by it. the 
impugned order passed by the President must be 
held to sufTcr from the serious infirmity that the 
evidence of the Judge was not available to the 
President W'hen he reached his decision. The ques- 
tion concerning the age of the Judge on which 
a decision was reached by the President on May, 
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15, 1961, affected him in a very serious manner; 
and so considerations of natural justice and fair 
play required that before the question was deter- 
mined by the President, the Judge should be given 
a chance to adduce his evidence. That is why on 
the whole, it would not be possible to accept the 
contention that the order passed by the Presi- 
dent on May, 15 should be treated as a decision 
within the meaning of Art. 217 (3). Jyoti Prokash 
Mitter v. Hon'ble Mr. Justice H. K. Bose, Chief 
Justice of the High Court, Calcutta (1964) 2 SCA 
747: (1965) 1 SCWR 524: AIR 1965 SC 961 (967, 
969) (Pt C) (Prs 24, 29). 

• ‘;^rt. 217 — Application under — Issue of 

rule nisi — Practice — Question of competency 
of Home Minister to determine question of age 
of High Court Judge — Question being ver>^ im- 
portant rule nisi should issue. See Ibid, Art. 226. 
AIR 1964 SC 1636. 

® Art, 217 — Question as to age of Judge — 
Can be .judielally deelded — Mere dcelaratlon of 
age by judge — Not sufflelci^. 

Dicta: A Judge of the High Court whilst he is 
in office must satisfy the constitutional require- 
ment that he has not attained the age of 60 years 
and it would be unreasonable for any Judge to 
suggest that the question about his age cannot be 
raised just because he made a declaration before 
his appointment, and w’ilhout any examination of 
the question, the said declaration was accepted by 
the Government of India when his appointment 
was made. Apart from the Government of India, 
it w'ould prima facie be theoretically open to any 
litigant to raise the question about the competence 
of a Judge to hold his olfice as such on the 
ground that he has attained the ago of 60 years 
and if a serious allegation is made in that behalf, 
it may have to be judicially delerinined in a proper 
proceeding. Himansu Kumar Bose v. Jvoli Prokash 
Mitter, (1964) 1 SCA 347: AIR 1964 SC 1636 (1640) 
(Pi A) (Prs 12, 14). 

— Art. 217 — Industrial Disputes Act (1947), 

S. 7 (3) (c) — One member Tiibunal — Quali- 
fications as to age for membership — Advocate 
over sixty not disqualified. See Industrial Dis- 
putes Act (1947), S. 7 (3) (c). AIR 1962 SC 1100. 

Art. 217 — Municipal Superannuation Rules 

— Rule 1 (a) — Municipal servant attaining age 
of 55 cannot again be appointed for first lime in 
service — Provisions under Art. 217 compared. See 
Municipalities — Bombay Municipal Boroughs Act 
(XVIII of 1925), S. 58. ILR (1958) Bom 113. 

• Art, 217 (1) — Mandamus — Writ of — 

Claim by Judge of High Court that he has not 
reached age of superannuation — Demand made 
by him to Chief Justice to supply him with w’ork 
as Judge of High Court — Decision by Union 
Government, that Judge has reached superannua- 
tion age and should therefore, demit olfice — 
Decision of Government communicated to Judge 
and work not supplied to him bv Chief Justice -y- 
Petition for issue of writ of mandamus filed m 
High Court by the Judge against the Chief Justice 

— Dilfercncc of opinion bctw'cen Judges hearing 
appeal from order of dismissal of application as 
to whether Rule nisi should issue — Question 
referred to Special Bench under Cl, 36. I^eltcrs 
Patent (Cal.) Held bv the Special Bench that on 
materials in the petition and annexures thereto, 
a Rule nisi should issue. Sec Ibid, .Art. 226. Ain 
1963 Cal 483 (SB). 

• .Art. 217 — ^'Attains the age of sixty*' — 

Who is authority to determine a Judges 

case of dispute? (Quaere) Jvoli Prokash 

v. H. K. Bose, Chief Justice Calcutta High Couri. 
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67 Cal WN 662: AIR 1063 Cal 483 (488, 496) 
(Pt E) (Prs 23, 76) (SB). 

Arls. 217 (1) and 226 — Judge, age of — Age 

given by Judge (J. P. Mitter. J. of Calcutta High 
Court) at time of appointment disputed and Judge 
retired on ground of superannuation — Writ pro- 
ceedings against order of Union of India dismissed 
by Punjab High Court — Special leave to appeal 
also refused by Supreme Court — Request by 
retired Judge, nevertheless, to Chief Justice of 
High Court concerned to arrange for his sitting 
in Court as a Judge — Request not complied with 
— Writ petition in same Court for issue of Rule 
against Chief Justice — Petition dismissed 
summarily by single Judge — Appeal to Division 
Bench — Difference of views between Judges con- 
stituting Bench as regards disposal of appeal. AIK 
1963 Cal 183 (187, 190, 191) (Prs 22, 23. 44, 45) 
(DB). 

# Art. 217 — High Court Judges cannot do 

any other work. See Ibid, Art. 14. AIR 1953 Hyd 
106 (FB). 


Arts. 217, 218, 219 and 124 (a) and Sch. 2, 

Pari D, Kr. 10 (1) and 11 — Judicial Commis- 
sioner whether can act as arbitrator without I*re- 
sident's permission — Judicial Commissioner’s 
Courts (Declaration us High Courts) Act (1950), 
S. 6 (a). 

There is no bar anywhere in the Constitution 
which lays down a resiriefion on Judicial Coin* 
missioner lo act as an arbitrator, rurtlier, the 
provisions of Article 217, 218 or 221 and tliercfore, 
also of llie second Scliodule to llic Constitution 
do not appiv lo the Court or otTicc of (lie Judi- 
cial Commissioner. AIR 1958 .Manipur .'18 (40) 
(Pt B) (Prs 11, 12). 


Art. 217, Sell. II, Part D, paras. 10 and 11 (b) 

(1) — Uuderluklug a fiinclion other than llial a 
Judge. 

A Judge of a High Court is competent lo act 
on a commission at the request of a State Gov- 
ernment, even though the permission of the Pre- 
sident has not been obtained. Absence of such 
permission may, if the work is done to the ex- 
clusion of his own duty as a Judge, only affects 
the period of his actual service hut not his ap- 
pointment as a member of the Commission. ILR 
(1963) Nag 901: AIR 1963 Nag 331 (333) (Pt A) 
(Pr 26) (DB). 


Art. 217 — Appointment 


of Advocate Gene- 
ral after age of 60 years — Appointment not 
bad so long as he has qualifications prescri^bed in 
second clause of Art. 217. See Ibid, .Art. 165. AIR 
1962 Nag 330 (DB). 

Art. 217 — Member of I. C. S. employed 

under Punjab State Government— It is competent to 
direct inquiry under the Act again.sl tiim .Ap- 
pointment of a Judge of Punjab High Court as 
Commission of Inquiry by Governor with .ap- 
proval of Government of hidia is vahd- 

Servants (Inquiries) Act (I8a0). S. 2. (1961) 6.1 

Pun LR 780. 

Art. 217 — Intlustrial Disputes .\cl {1047), 

^ 7 ( 3 ) — QliialiHcation for appointment 


Industrial Disputes Act (1947), 8. 

1959 PunJI 460. 


7 (3). 


See 

AIR 


Art. 217 — Proceedings to test right to office 

— De facto Judges. 

Per Kosl.i .1.;- The riRht ol a de 
to hold his olTice is not open lo n r is 

his jurisdiction subject to attack in a colt.ilcr. 

proceeding. .... 

To raise the competency of the Chief Justice o 


hoar and decide certain appeals when they were 
taken up for hearing or in the proceeding for 
leave lo appeal to the Supreme Court against that 
judgment, or in the appeal before the Supreme 
Court would amount to collateral attack. 1950 
ICLR 306: 1950 Ker LT 439: AIR 1951 Trav-Co. 
45 (49, 50) (Pt A) (Prs 10, 14) (DB). 

.Art. 217 (1) — Person over 60 years Is not 

dl.sqiialiflcd from holding ofTIce as Judge — (T. C, 
High Court Act (5 of 1125), S. 9 (1) ). 

Per Sankaran, J. : 7’he Expression "every per- 
manent Judge shall hold- olfice until he attains 
the age of 00 year.s" in Cl. 1 of S. 9, T. C. High 
Courts Act cannot be construed to mean tliat it 
operates as an absolute bar against a Judge be- 
ing retained in service bey^nul the age .of 60 
years or that a Judge on completing 60 years 
ol age becomes disqualified lo hold office. 1950 
Trav-Co LR 306: 10.50 Ker I.T 439: AIR 1951 Trav- 
Co. 45 (52) (Pi D) (Pr 24) (DB). 

ARTICLE 218 

Art. 218 — The provision.s of .Arts. 217. 218 

or 221 and llierelore also of llie Second Schedule 
lo the Constitution do not appiv to the Court or 
oflicc of the Judicial Comniissioncr — (Judicial 
Commissioner’s Courts (Declaration as High Courts 
Art (19.>0). S. 6 (a) ). See Ibid. .\rt. 217. AIR 1958 
Tdanipur .38. 

ARTICLE 219 

.\rt. 219 — Sixteenth .Vmendment — Efl'cct — 

Suhsrrihiiig oatli according to prescribed form is 
mandatory — Subscribing oalh bv Judge on 7-10- 
196.3, in old form tliough irregular was held to 
be not fatal. 1963 All WR (HC) 818: 1964 All 
Cri K 27: 1964 All LJ 315: ILR (1904) 1 All 620: 
1965 (1) CrI LJ 258 : AIK 1965 All 97 (99; 102; 
104) (PI A) (Prs 4, 10, 21. 22) (DB). 

Art. 210 — Word 'subscribed* — Meaning of. 

The use of the word ‘subscribed’ would show 
that the oalh repeated orally should be reduced 
to writing and be signed by the person taking 
it in token of his adhesion to what is written. 
The word "subscribed" is not correlated with the 
particular form but with what is said in the 
oath and what is reproduced in writing. Even 
if a wrong oalh is taken and its reproduction is 
signed by the person making it. it would still be 
an act of subscribing though not a correct oath 

1963 All WR (HC) 818: 1964 All Cri R 27:1964 

All LJ 316: ILR (1964) I All 620: 1965 (1) Cri 

LJ 258: AIR 1965 All 97 (195) (Pt B) (Pr 24) 

( DB). 

Art. 219 — Oath to be taken by Judge in 
presence of Governor — Governor can appoint 

someone else for that puropse lor good reason 

General aulhoiisation made by Governor appoint- 
ing Chief Justice is not proper. AIR 1963 SC 
1198 Disling. 1963 All WR (HC) 818: 1964 All 
Cri R 27 : 1964 All L.J 315: ILR (1964) 1 All 620- 
1965 (1) Cri LJ 258: AIR 1965 All 97 (105; 106) 
(PI C) (Prs 26. 28) (DB). ' ’ ^ 

Art. 219 — Precedents — Judgment of High 

Court — .Not binding on Judges of same Hi"h 
(.ourt or of other High Courls. Sec PrecedenK 

1964 (2) Cri LJ 541 : AIR 1964 Guj 223. 

Art. 219 — Decision based on weight of aiitho- 

rlly and not on individual judgment of Judge 

Conduct eonlrary to oath of olTicc taken bv 
Judge. 

(Obiter) If a Judge or Judges of a Bench 
come to a certain conclusion because the weight 
ol authoritv is in favour of that conclusion, tliat 
w'oiild be to base the decision on the weight of 
authority and nut on the individual judgment of 
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he Juttoes conslilutmg the Bench and that would 
be rnntrary to Die provisions of S. 1G5 of the 

'he Constitution, 

.ind to the oalh taken by the Judges under the 
Government ..f India Act, the terms of which 
.are substantiallv the same as those under the Con- 
stitution of Indi..,, (196.3) 4 Gut LJ 102“’ • AIR 
1963 Guj 291 (295) (Pi B) (Pr 15). ‘ 

— Binding effect — Decision of 
one Division Bencli not binding on another Bench 

Guj 25 o7db")'"' 

ARTICLE 220 

Art. 220 — ‘Plead’ — Meaning of — Pcr- 
nianenl High Court Judge not debarred after re- 
iirenicnt froni pleading his own cause. 

Article 220 puts restriction on practice by a 
person after being a permanent Judge of a High 
Court. The expression ‘Plead’ means, amongst 
other meanings, to address the Court as an Ad- 
vocate on behalf of either party. A permanent 
iiigh Court Judge is. therefore, not debarred from 

1 Lab LJ 708: (1962) 4 Fac LR 121 • 
AIR 1963 Cal 178 (182) (Pi A) (Pr 13), 

-20 and 165— Person, a retired Judge of 
a High ( ourt belore commencement of Constitu- 
tion — He can be appointed as .Vdvocate-Gcneral. 
bar in Art. 220 does not come in his wav. See 
Ibid, Art. 105. AIR 1952 Nag 330 (DR). 

ARTICLE 224 

ApL 224 — Judge of a High Court — An ad- 
ditionat Judge appointed under Art. 224 of the 
Constitution is as much a Judge of High Court 
as a permanent Judge appointed hv tlic Presi- 
dent. See Industrial Disputes Act (1947) S 7-\ 
(3) (a). AIR 1962 Mys 117 (DB). 

—Arts. 224, 214 (2) — Re-nppointment of Judge 
resigning on 24-1-1950. 

A Judge of the Provincial High Court who re- 
signed on 241-10.’)0 can lie appointed as a Judge 
ot the corresponding Slate Iligii Court under 
Art 224 as. though such a person is not a Judge 
of the Provincial High Court on 2.5-1 -lOfiO the 
identity of llic Provincial High Court is' not 
cdiangcd between 24-1-1950 and 25-1-1950 ILR 29 
Pat 904 : 1952 Crl LJ 540: AIR 1951 Pa! 305 
(306) (Pt B) (Pr 6) (DB), 

ARTICLE 225 
SYNOPSIS 

(Constitution of India (1950). Art. 225.) 

1. Scope. 

2. “Subject to Ibe provisions of this Constitu- 

tion . 

3. "Any law of the appropriate Legislature". 

4. Jurisdiction, 

5. "Respective powers of Judges". 

6. Power to regulate procedure of Court. 

7. Proviso. 

1. Scope. 

Art. 225 — Law administered at the coin- 
mcnccinent of Constitution — Law laid down by 
P. C. decision. 

The law laid down by the Privy Council whitli 
docs nol conflict wilh anv decisions of the Siiprc- 
me Court would he binding rwi Indian Ili^di 
Couil; AIR 1955 Nag 293, AIR 1954 SC 379. aTr 

^ (FH), Ret. on. 1961 
All \VR (HC) 481 : 1961 All Cr R 281 : 1961 All 
017 (DB)« 


Rc-appointment of Judge 


Art. 225.) 


this Constitu- 


“ ^'■•'7 Council decisions are bind- 
ing on High Court — Precedents. 

In view of the provisions in Art. 225 of the 
Constitution the law laid down by the Privy 
Council has a binding effect on the' High Court 
and has to be followed. AIR 1955 Cal 524* AIR 
1958 Cal 530; AIH 1955 Nag 293; AIR 1955* Boro 

I on. (1961) 2 Lab- 

LJ 19i : (1961) 2 Fac LR 563 (All). 

~ ["-A^rts. 225, 226, 227 and 311 — Applicability — 
Petitioner serving in Sarf-e-Khas army in former 
w State — Order of dismissal passed by 

H, E. H. Nizam in bis private capacity after acces^ 
Sion of Slate to Indian Union — Writ petUlon— 
Maintainability — Art, 311 not applicable. 

The petitioner was appointed in 1940 in the 
Sarf-e-Khas army of the former Hyderabad State 
before its accession to Indian Union. On 16-2-56 
Uie petitioner w-as orally informed that he was 
dismissed from service wilh ctfect from 8-2-1956 
in pursuance of an order passed by H. E. H. 
the Nizam as recommended by the intazami Coin- 
mitlcc and the fouzi committee Sarf--e-Khas army. 
The peUtioner filed a petition under Arts. 225, 226 
and 227 of the Constitution to quash the order 
of his dismi.ssal making Hyderabad State (sub- 
sequently substituted by way of amendment by 
the Andhra Pradesh Slate) the first respondent, 
.Nawab Dccn Yar Jung as Chairman and Secre- 
tary to the private estate of II. E. H. the Nizam 
as the second respondent. 

Held, (i) that Arts. 225 and 227 have no ap- 
plication at all. Under Art. 226. a writ of Cer- 
fioran being corrcelive in nature would issue only 
R it IS sliown that the per.son or authority or 
1 ribunal which made the impugned order was 
fi nuasi-judicial body. On 

ir 17 * IT *1'^’ alleged order was passed by 

tl. Ii. II. llio Nizam, he was not acting in his 

pn\ale capacilv. So there is no question of 
quashing the said order. That apart. Ii. E. H., 
tiie Nizam is not a parly to lliis petition. No 
writ ot Certiorari can issue against the 1st res- 
pondent (now the State of Andhra Pradesh) 
oiljier. Further, in view ot the fact that admit- 
tedly the Inlezarni Committee, Sarf-c-khas army 
and the Commiliee Fouji, Sarf-c-khas army are 
not in existence, there is no question of issuing 
any writ as against Nawab Deen Yar Jung w’ho 
only represents the private estate of H. E. H. the 
Nizani as Chairman. Hence there is no occasion 
for iiivoking the powers under Art. 226 of the 
Constitution. There is also no <iuestion of issu- 
mg any writ of Mandamus as the petitioner has 
failed to show- that he has a legal right for himself 
and that a legal obligation is cast on the respon- 
desits whom lie had impleaded to do an act 
wliich they failed to do. 

(ii) that Art. 311 would be applicable to the 
petitioner if he was in the service of the Union 
or the Stale. Sin- e llio Sarf-e-khas itself merged 
in [he Diwani as a result of .Sarf-c-khns Merger Re- 
gulation of 1358 1' wliicli came into force on 
5-2-19-19, there was no longi'r anv (picstion of the 
Sarl-e-khas or tiu* Sarl-e-klias armv. The peli- 
liorior continued (liereaflcr, only in the private 
service of II. E. II. He not being in anv Slate 
sepTice llic cpiestion of the application of Art. 311 
ilocs not arise. ILR (1962) .\ndh Pra 278. 

■ Art. 225 — Scope — Law settled by Federal 

Court — Conlinuilv of. See Ibid, .Art. 374. AIR 
1059 Andh Pra 359 (DB). 

Art. 225 — Scope — Andlira Court-fees and 

Suits A'aliiation Act, S. 2 (2). docs not save the 
rule made for payment of court-fees on writ pcls- 
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tions by High Court under Art. 225. Though 
me power to make rules prescribing the court- 
fees for writ applications is derived by the High 
Court trom Art. 225 of the Constitution. the 
<ourt-fee is not payable under the Con.stitution. 
oee Andhra Court-Fees and Suits Valuation \ct 
(7 of 1956). S. 2 (2). AIR 1957 Andh Pra 123 (DB). 
-—Art. 225 — Applicability and scope — Ss. 2 (h). 
119 lo 121, Stales Reorganisation Act — Court on 
reorganization bound by Bombay docisittns and 
not Nagpur decisions — Sections 119 to 121, 
States Reorganization Act and Art. 225, Constitu- 
tion of India do not apply. See C. P. Code. 
S. 144. (1959) Nag LJ (Notes) 42. 

• Arts. 225 and 226 — Scope. 

Article 225 defines the whole jurisdiction of 
the existing High Courts and its elTect is to pro- 
vide that such High Courts shall have all their 
■existing iurisdiclions. so far as they are not in- 
consistent with tilt* provisions of the (^onstitutifjn 
and such further iurisdiclions as are being con- 
ferred by the Constitution itself or may be confer- 
red in future either by Parliament under the pro- 
visions of the Constitution or hv laws of the ap- 
propriate Legislature provided tlial by such laws 
the jurisdiction may also be ciirlaileil. It is not 
correct to read the Article as solely concerned 
with the prcseiwalion of the existing powers and 
the provision introduced by the words "subject to" 
as merely providing that the High Courts shall 
have their existing jurisdiction only so far as it 
is not being curtailed by the Constitution, or may 
not be curtailed in future by laws of the appro- 
priate Legislature. Hence the jurisdiction con- 
ferred by Art. 220 is a jurisdiction within Art. 225 
and therefore in so far as jurisdiction is con- 
cerned, a judgment given in exercise of the 
jurisdiction conferred by Art. 226 is a jiidgmenl 
pursuant to .Art. 225. 

The nature and limits of the power given by 
Art. 225 to make rules for the regulation and dis- 
tribution of the business of the Court must he 
sought in S. 108 of the Government of India 
Act, 1915. 

Since the power conferred bv S. 108 is power 
to frame rules for the exercise of all jurisdictions, 
whether existing at the dale of the Act ol 1915 or 
subsequc'sitly vested, and tliat power has been 
oreserved by Art. 225 of the Constitution, a judg- 
ment of a Single Judge, in exercise of the jurisdic- 
tion conferred by Art. 226. is, even in respect of 
the rule assigning such iurisiliclion to him, a 
judgment pursuant lo S. 108 or Art. 225. 

Section 108 (2) is the only provision wliich em- 
powers llie Chief Justice to determine wliat Judge 
shall sit singly and wliat Judges shall constitute 
the Division Coiirt.s. That part of the section also 
is now incorporated in Art. 225. Outside section 
108 (2), (now Art. 2251. there never was ana 
there is not now any otlicr provision which gives 
power lo the Chief justice to nominate trom lime 
to lime particular Judges lor particular Courts 
or Benches. When therefore, a particular Judge 
sits in a particular Court, he does so under a de- 
termination by the Chief Justice, wlmtever luris- 
diction he may exercise and since such determina- 
tion can only be made under S. 108 (-), no\\ 
Art. 225. he s 
suanl to S. 108 
(438, 439, 440) (Pi E) 

Arts. 225. 214 - IliRh Court of Snurashlra 
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Arts. 225 and 230 


r be niH(lc under S. 108 (-)♦ now 
sits and exercises jurisdiction pur- 

8 57 Cul WN 25 : AIK 1053 Cal 433 
I (PI E) (Prs 19; 20; 24; 25) (SB). 


becominK ' HiKh Court of Part H Stales and 
Part VI of Constitution with certain modilicalions 
mentioned in Arl. 2:!8 became applied) e to lliKli 
Court - Effect of Art. 225 on 

lion. See Stales Reorganisation .Act (IJab), 5. -IJ. 

AIR 1965 Gul 87 (DB). 


1, , . — India and Hyderabad 

Excliaiiges of Enclaves Order (1950), Ss. 2 and 7 

— - Applicability — Exchange of territory became 
eireclue trom before Censlitution — Pending ac- 
tions at time of e.xchange — Jurisdiction already 
veslod IS not airecled — Arts. 225 and 230 of 
the (.onstitulion refer to transfer after the Constitu- 
tion came into torce and are inapplicable to a 
case where the transfer became effective before the 
U^stitulion came into force. Sec India and 
Hyderabad Exchanges of Enclaves Order (1950) 
Ss. 2 and 7^ 52 Cri LJ 1398: AIR 1950 Hyd 71. 

Art. 225 — • Application for copy dismissed 
tor delaull — Inherent powers of High Court tore- 
store — Procedure — Elfect on limitation — (High 
Court Rules and Orders — (.Madras) Civil Rules 
ot Practice R. 129) - (Limitation .Act (1908), Ss. 
j, 12) — Inlicrenl juri.sdiction of High Court is 
saved among others by Art. 225 of the Constitu- 

^22: (1958) 2 Mad LJ 552 : ILR 
riOaO) .Mad 176: AIR 1959 Mad 406 (407) 

(Prs 6, 7). ' 

- 225, 200, Sch. 7, List 1. Entry 78, 

2, Entry 3, List 3 Entries 1, 2, 46 — (Code of) 
minal Procedure (Madras Amendment) 
(Madras Act) (34 of 1955) — Validity — Vet 


List 

Cri- 

Aci 

der- 


ogating from powers of High Court — Constitu- 
tion, it has provision to make such laws Sec 
Code of Criminal Procedure (.Madras Amendment) 

— Validity. AIR 

19o9 .Mad 201. 

Art. 225 — Privy Council decisions — Binding 

nature on Courts in India. See Ibid, Art. 141. AIR 
1955 Nag 293 (OR). 

Arts. 225, 220 — Patiala and 

Slates L nion Judicature Ordinance 
2005) — S. 60 whether abrogated. 

Art. 225 saves all laws etc., in 


East Punjab 
(X (10) ol 


force in the 
or come in 
of the Cons- 
Easl Punjab 


Union, unless they arc inconsistent 
contlict. with any of the provisions 
titution. Section 60. Patiala and 
States Union Judicature Ordinance (10 of 2005), 
is not inconsistent witli the provisions of Art. 226 
of the Cosistilution and cannot be held to be ab- 
rogated by (he coming into torce of the Constitu- 
tion. (1950) 2 Pepsu LR 443. 

2. “Subjeet to the provisions of this Conslitutlou". 

Arts, 22o, 145 (1) (b) — Applications for cer- 
tlficate for leave lo appeal lo Supreme Court — 
Power of High Court to make rules goverulng 
ppoeediire — (High Court Rules and Orders — 
(Allahabad) Rules of Court (1052), Ch. 23). 

A Higii Court has no stalulorv power lo make 
anv rules governing the procedure in an applica- 
tion tor a cerlilicate. The rules contained in Ch 23 

Court. 1952, made by Allahabad 
High Court are, therefore, not made in e.xcrcise 
of the powers CMiferrcd by Art. 225. Only the 
Supreme Court has the powers to make rules 
governing the procedure in applications for cer- 
lilicales under Art. 132. etc. They arc matters 
pertaining to appeals within the meaning of Art. 
14.) (1) (h). llie use of (lie words “subject to 
the provisions ol this Constitution" in Art ‘>'>5 
leslricts and not enlarges the Higli Courts' nowtVs 
19i)7 All \\R (IIC) 208: AIR 1957 Alt 505 (519) 
(Pt O) (Pr 22) (DB). * ' 

Arts. 225 and 226 Construction and relative 
scope— If lo be read together — ‘Miirisdlellon" — 

‘ Powers — Meaning and effect of. 

Art. 226 of the Constitution must' be read with 
Art. 225 and laying special emphasis on the words 
‘subject to the provisions of this Constitution" 
occurring in Art. 225 When so read, it will be 
found tlial the lunsdiction of the existing High 
Courts as exercised immediately before the com- 
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menccnient of Ihc Conslilulion has lost ils rigi- 
dity. The words "subject to the provisions of this 
Constitution" in Art. 225 imply not only the ab- 
ridgment but also the expansion of the jurisdic- 
tion of any existing High Court. Art. 226 is 
clearly an instance of the latter and Art. 230 of 
both. 

The words “jurisdiction'’ and “powers’* used in 
Art. 225 ought not to be read as having quite 
distinct meaning or as being independent of each 
other. ‘‘Jurisdiction’’ has two recognised mean- 
ings, namely, (1) legal authority or the extent of 
power and (2) area over which such authority or 
power extends. 


These tw’o meanings of the same word have a 
totally different concept and should not be con- 
fused. Ihe sense in which it is used is governed 
by the context. There is nothing in the mean- 
ing of the word “jurisdiction" as used in Arts. 225 
and 226 to suggest any difference between the High 
Court's authority and power except that the word 
"jurisdiction’' in .Art. 225 can have both the mean- 
ings ascribed to the term, and it is merely in 
order to avoid confusion that the word “powers" 
has been deliberately used in respect of tlie 
Judges. AIR 1950 Madh Bha 60 (FB), Diss. 1952 
Crl LJ 660; AIR 1952 Bhopal 1 (3, 4) (Pi B) (Prs 
9, 10, 12, 17). 


Arl. 225 — Proceedings disputing validity of 

election — Jurisdiction of High Court — Hepre- 
sentation of the People .Act (19511 Ss 80, 81 
and 100. See Ibid, Art. 329 (b). AIR 1953 Cai 
98. 


Arts. 225 and 245 (1) — Legislation impos- 
ing limitation on powers of High Court. under 
the Constitution cannot be passed — Existing 
laws which contain such limitation become void 
after Constitution came into force. See Ibid .Art. 
245 (1). AIR 1953 Nag 148 (DB). 

3. “Any law of the appropriate Legislature’’. 

Arts. 225, 226, 246 (3). Sch. VII; List II; 

Item 3 — nigh Court prescribing court-fee for 
proceedings before it in original jurisdiction — 
Powers of State legislature — Court-fee on writ 
petitions. 

Art. 225 of the Constitution of India preserved 
the pre-existing power ol the High Court to make 
rules of Court and prescribe court-fees in respect 
of proceedings taken before the Higli Court; but 
the rules would not have anv legal authority if 
the appropriate legislature made law on the same 
subject. The Andhra Legislature has pow’cr to 
make laws in respect of item 3 of the State List 
which includes fees taken in all Courts including 
the High Court except the Supreme Court. Thus 
item 3 of the Slate List confers specific power on 
the Legislature to make laws prescribing the fees 
in the High Court. AIR 1954 Mad 543. Rcl. on. 
(1957) 1 An W H 360 : 1957 An LT 403 : ILR 

(1957) Andh Pra 229 : AIR 1957 Andh Pra 123 
(126) (Pt B) (Pr 7) (DB). 

Art. 225 — Art. 225 of Constitution is siibjccl 

to the provisions of any law made bv appro- 
priate legislature and does not alTect scope of 
Cl. 15 — Jurisdiction exercised bv .Assam High 
Court in revenue matters is a special jurisdiction 
— ■ Decision of Single Judge in appeal under S. 147 
Assam Land and Revenue Regulation — Not a 
judgment within CL 15 — No appeal lies to a 
Bench. See Letters Patent (Cal), Cl. 15. AIR 1962 
Assam 71 (DB). 


Art. 225 — (Code of) Criminal Procedure 

(Madras Amendment) Act (Madras Act), (34 of 
1955) — Validity — If ultra vires the Slate Legis- 
lature — Pow’er to transfer cases pending before 
PresidcDCj’ Magistrate given to Sessions Judge, 


Madras — Validity, See (Code of) Criminal Pro- 
cedure (Madras Amendment) Act (Madras Act 
34 of 1955) — Validity. AIR 1959 Mad 261. 

4. Jurisdiction. 

• Art. 225 — Powers of High Court — Divi- 

sion Bench — No jurisdiction to sit in judgment 
on decision of another Division Bench. 1958 SCJ 
349 : 1958 Cr LJ 273 : 1958 Mad L*T (Cr) 311 : 
AIR 1958 SC 143 (145) (Pt A) (Pr 2) (DB). 

• Arts. 225, 226 — Powers and jurisdiction— 
Scope of Arts. 225 and 226 — Punjab High Court 
has jurisdiction to issue writ to the investigation 
Commission in Delhi investigating under S. 5. 
Taxation ot Income (Investigation Commission) Act 
(30 of 1947), AIR 1951 Punj 74, Reversed. See 
Ibid, Art. 226. AIR 1954 SC 207, 

Art. 225 — Powers under Art. 226 — Scope of 

Powers not to be exercised in derogation of 
.Art. 225 — Final order passed by High Court in 
exercise of revisional or appellate jurisdiction — 
binality cannot be upset in exercise of powers 
under Art. 226. See Ibid, Art. 226. AIR 1963 
All 532. 

Art. 225 — Representation of the People Act 
(1951) S. 116-A — Right of appeal under S. 116-A 

— \ alidily — Jurisdiction — Whether contraven- 
tion of Arts. 225 to 227. See Representation of 
the People Act (1951), S. 116-A. AIR 1958 All 137 
(DB). 

Art. 225 — Indian and Colonial Divorce Juris- 
diclion Act (1926) (16 and 17 Geo, V.C.40), S. 1— 
Jurisdiction oj Indian Courts to grant decrees for 
(iissolulion of marriages of couples domiciled outside 
India ^ — (Indian Independence .Act (1947), Sec- 
lion 17 (1) — (interpretation of Statutes — Repeal) 

— (General Clauses Act il897), S. 6-A). See 
Indian and Colonial Divorce Jurisdiction Act 
(1926), S. 1. AIR 1954 All 624. 

Art. 225 — Power of High Court to punish 

for contempts — Inherent jurisdiction — Jurisdic- 
tion preserved under .Art. 225. See Contempt 
Ml Courts Act (19.')2), S. 2. 1959 Cr LJ 567: AIR 
1959 Bom 182 (DB). 

— — Arl. 225 ■ — Admiralty jurisdiction in respect 
o| .sui)plY of necessaries — Extent of. See Letters 
PnleiU (Calcutta), (1865), Cl. 32. AIR 1954 Cal 
415. 

Art. 225 — Letters Patent (Bombay) Cl. 16 

— States Reorganisation Act (1956), Ss. 52 and 
09 — High Court Act (1861), Ss. 1 and 9 — 
Jurisdiction conferred by clause 16 of Letters 
Patent — Jurisdiction under Art. 225 compared. 
See Ibid, Art. 372. AIR 1965 Mys 76 (DB). 

Arl. 225 — Scope — Jurisdiction — S. 65 (2). 

Stales Reorganisation Act — Validity — If con- 
travenes Art. 225 — S. 65 (2) is supplemental, 
incidontal and consequential provision within Art. 

4 and not open to objection of contravening Art. 
225. See Ibid. Art. 4, AIR 1900 Mys 310. 

9 Art. 225 — Power of Mysore High Court to 

grant probate and letters of administration. See 
Succession Act (1925), S. 300. AIR 1959 Mys S3 
(FB). 

Arts. 225 and 226 — Scope and effect 

Territorial jurisdiction of High Court — Invests 
gallon by Income-tax Investigation Commission In 
C. P. — Power of Punjab High Court to Issue 
writ — Taxation on Income (Investigation Com- 
mission) Act (30 of 1947), Ss. 8 and 9. 

Art. 225 of the Constitution defines the jurisdic- 
tion of the High Court and Art. 226 confers autho- 
rity or powers to be exercised within the jurisdic- 
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tion given in Art. 225. Neither Art. 225 nor Art. 
226 enlarges its territorial jurisdiction, nor con- 
fers jurisdiction on it in regard to matters over 
which it had no jurisdiction previously. 

The Punjab High Court has no jurisdiction to 
entertain a petition for the issue of writs of pro- 
hibition and certiorari quashing the proceedings of 
the Income-tax Investigation Commission consti- 
tuted under Act (30 ot 1947) carr\'ing out inves- 
tigation in U. P. where the assessee resides, and 
the fact that the location of the Commission is 
in Delhi within the juri-^diction of that Court does 
not confer jurisdiction over it. ILR (1944) Mad 
457 (PC). Applied. ILR (1951) Punj 165: 53 PLR 
57 : (1951) 20 ITR 77: AIR 1951 PunJ 74 (76, 77) 
(Pt A) (Prs 16; 19) (DR). 

[Reversed in AIR 1954 SC 207.1 


5. “Respective powers of Judges. ” 

• Art. 225 — Powers of Judges of High Court 

In relation to the administration of Justice in the 
Court. 

Per P. N. Mookerjee, J. : "The Advocate-Gene- 
ral did not argue that no writ lies in this Court 
against the Chief Justice (acting in his adminis- 
trative capacity.) It is well that it is so. It is 
an emphatic vindication of the powers of this 
Court, in eloquent recognition that the judiciai 
power of its Puisne Judges is above the Chiet 
Justice nu less important than the traditional 
saying ol this Court that the judicial powers oi 
the Chief Justice are in no wav greater llian its 
Puisne Judges." Jvoti Prakash Milter v. Mon'ble 
.Mr. Justice H. K. Hose. Chief Justice of High 
Court, Calcutta, 67 Cal WN 662: AIR 19ti3 Cal 
483 (489) (PI G) (Pr 27) (SB). 


—Arts. 225. 254 (1) - 
(1 of 1884), S. 15 (3) 

98.) 


Mysore Chief Court 
-Validity — (Civil 


Act , 

P. C. (1908), Ss. 4. 

It cannot be held that after the Constitution and 
the e.xtension ot the Central .Act ol the Code of 
Civil Procedure to Mysore, the provision in Sec- 
tion 15 (3) of the Mysore Chief Court Act must 
be deemed to have been superseded as per Art. 
254 |l) of the Constitution on the ground that 
this provision is repugnant to the provision in 
S 98 (2), Civil P. C. (1908). which is a Central 
Act. In the first place while S. 98 (2) provides 

for reference being made to a Full Bench by two 
Judges, S. 15 (3) of the Mysore Chief Court Act 
provides for a reference being made by a single 
Judge.. The provisions in the Mvsoix* ^^t are 
supplemcnlar\- to those in the Civil P. C. (1908) 
as the Mysore Act provides lor a reference to a 
Full Bench in a case not provided for in Uie 
Civil P. C. It gives a power to the Judges ol 
liie Ili^h Court in addition to the power Ihev 

have under the Civil P- C and . 

with it. Further S. 4 (1), Cml P^ C- (1908; 

directs that the provisions in it shall not be 
deemed to limit or affect any special or l^al law 
and thus it is clear that its provisions under S J8 
(*>) do not limit or alTect the provision m Sec- 
tfon 15 (3), Mysore Chief Court Act, which is a 

special and local law of Mysore. 

Per Vasudevamurthv, J. : - The X' 

tained in S 15 (3) would also properl> fall under 

1 Ut 2 State List "Administration of 
'l‘ruc<^' rcai with item G5 “Jurisdiction and 
Powers" of all Courts except the Supreme Court 

with respect to any of a ^ 254 (1) 

would save it under Art. 22 d re«d vs-.th Arh 254 (1) 

of the Constitution 11. ”* 1^0 43 : AIR 1955 

Venkatalakshamma. a. 2*8* 29* 31) 

Mys 66 (67. 73, 74) (Pt A) (Prs 6, 28, 31 J 

(FB). 


6, Power to regulate procedure of Court. 
Art. 226 — Regulating sittings of Court 


Continuity of rule making power given by Go- 
vernment of India Act (1915), S. 108. See Letters 
Patent (Bom) Cl. 15. AIR 1953 SC 357. 

Art, 225 — High Court Rules — Regulation of 
procedure under Allahabad High Court Rules 
Chap. IX, R. 8 — Rule prevails against O 42 
R. 1. See Civil P. C. (1908). O. 42, R. 1 (Allaha- 
bad). 1965 All WR (HC) 22. 

——Art. 225 — High Courts Rules and Orders — 
Allahabad High Court Rules, Chap. V R j 
— Jurisdiction of High Court — It 
is for the Chief Justice to allot work to Judges 
and Judges can do only such W’ork as is allotted 
to them. See Criminal P. C. (1898), S. 439 1959 

Cr LJ 803 : AIR 1959 All 421 (DB). 

rT‘Vo-^^®;r — Rule 29 of Alla- 

habad High Court Rules is valid. The Rules have 

been made in exercise of the pow’ers conferred by 
Art. 225. according to whicJi they must be “sub- 
ject (o the provisions of this Constitution and to 
tiie provisions of any law of the appropriate leffis- 
lature made by virtue of powers conferred on that 
legislature by this Constitution". See High Court 
Rules and Orders — Allahabad High Court Rules 

Ch. 23. Rr. 28 and 29. 1958 Cr LJ 1107: AIR 1958 
All 667. 

• Arls. 225 and 226 — Rules framed by Alla- 

habad Illeh Court for reeulallon of proceedloe 

ITn*’! ~ Court Rules 

(Allahabad.)) 

Rule 9 ol the rules framed by the All.ihabad 
Higli Couit for regulation of its proceedings un- 
der Art, 226 of the Constitution of India con- 
rerns ilscll only with the formal presentation of 
the writ application and does not contemplate the 
control of the further proceedings at the hearing 
of the apphealion. It does not regulate the right 
of .■ludienee either at the initial stage when the 
application IS moved or at the time of the final 
hearing. Singh G P. v. Ilon'ble Judges of the 

Judicature at Allahabad. 1952 RD 
(HC) 166 (1) ; 1952 All LJ 182: 1952 All WR fHCl 
234: AIR 1952 All 519 (620) (Pr 2) (SB) ' 

Arl. 225 — Andhra Court-fees and Suits Valua 

'950) Sch II Arts. n1s) Z 

ol India for appropriate direction or order — 
Court- ecs payable on petition would be under 
Alt. 11 (S) and not under H (U), under Rules 
framed hv the High Court under Arl '>25 to re 
gulate proceeding under Art. 226. Se'e Andhra 
Courl-fces and Suits Valuation Act (7 of iq'tsl 
Sell. 2 Art. 11 (S). (1964 ) 2 An WR 290 ’ 


* M **'''^* and Order 

Madras Appellate Side Rules, R. 1— Nature o 

- 1 aye lorce of law — The power to frame rule' 

regulating its practice and procedure conferred or 

the ll'Blr Court under Parliamentarj- enactment' 

and the letters Patent is preserved by Art 225 

corresponding to S. 223 of the Government ni 

India .Act 1935. 1966 Andh LT lO-* . iq«in 

WR 117: 69 Mad LW (AVdh) 77. air 

Andh Pra 49 (50) (Pi A) (Pr 4) (FB)^**' 

T authority in territorv 

of India — Rules made under Letipr^ Pit * ^ 

Validity. See Ibid. Art 372 19M PH 

AIR 1956 Andh Pra 161 (f4). ^ • 

^26 ODd 372 Powor^ n# a 

s.fi.stfoi;’' 
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11 -^ 1 ^^* nlTirnis the pre-existing powers of the 
lliRii Court, anioiif^ others, to make rules and 
t^o icKulale (he sitting of the Court and the mem- 
bers tliercol silling alone or in Division Courts. 
Pulta Ranganayakulu, In re, 1956 An WR 456: 
ILR (1956) Andh 13: 1955 An LT (Cr) 335: 1956 

Cr LJ 1049: AIR 1956 Andh 161 (164) (Pt A) 
(Pr 9) (FB). ' I 1 ^ 

• Art. 225 —Adaptation of Laws Order (1950) 

— If Impliedly repeals the Appellate Side Rules of 
High Court of Madras. 

Art. 225 in terms preserves tlie powers of the 
High Court, which it derived under the Letters 
Patent and other statutes made by Parliament of 
the United Kingdom. The rules already made by 
the High Court and the powers, whercunder they 
were made are preserved under Art. 225. Even 
assuming that, the Adaptation of Laws Order 1950 
by necessarv implication, revoked the powers con- 
ferred on the High Court bv the Letters Patent or 
other statutes to make rules thev arc saved under 
the express provisions of para. 17 of the Order. 
Putta Ranganayakulu, In re. 1956 Andh WR 456 : 
ILR (1956) Andh 13: 1955 An LT (Cp) 335 : 1956 
Cp L.r 1049; AIR 1956 Andh 161 (165) (Pt D) 
(Prs 13; 15) (FB). 

Scope — Power of regulating pro- 
cedure —If aft'ected by special enactments — 
Trade Marks Act, Ss. 76 (1) and 77 — R. 617, 
High Court Original Side Rules — Scope and ope- 
ration of. See Letters Patent (Bom), Cl. 15. AIR 
1951 Bom 147. 

•“—Art. 225 — Duty op obligation of Chief 

Juslice — Exercise of lupisdlcflon by existing 

Judge of High Court — Chief Justice is under 

statutory obligation to aid and implement such 
exercise. 

Where in a petition filed under Art. 226 the 
peliljoncr claims that he has not reached the age 
of superannuation, that, therefore, he still con- 
Imiies to be a Judge of the High Court and has 
the legal right to act as such, and to demand and 

**^^"*? privileges, attached to that 
High Ofiice and. if it can be found in favour of 
the petitioner, then the Chief Justice of the High 
Court is under a legal duly or obligation to aid 
or implement the petitioner's exercise and enjoy- 
ment of the said right or rights and privileges. 
1 his IS apparent from, in anv event, prima facie 
implicit in S. 108 of the Government of India Act 
1915, which corrc.sponds to the older S. 14 of 
the Charter .■\ct (Indian High Court Act) 1861 
and which has been preserved bv the Constitution 
(vide Art. 225), following the earlier constitutional 
enactment the Government of India Act, 1935 
(S. 223) and which appears to impose, at least 
pnma facie a duly upon the Chief Justice to al- 
locale work to the existing Judges of the same 
High Court. Jyoti Prakash Milter v. Hon'ble Mr 
Justice H. K. Bo.se, Chief Justice of High Court 
Calcutta, 67 Cal WN 662 : AIR 1963 Cal 483 (487; 
495; 498; 499) (Pt C) (Prs 19, 67, 88) (SB). 

Art. 225 — Duty of Chief Justice In constitut- 
ing Bench — Doubt as to retiring age of High 
Court Judge — Chief Justice. If bound fo allocate 
judicial work to such Judge — Chief Justice if 
can bo compelled to disregard decision of Govern- 
ment of India as to superannuation. 

The duty of the Chief Justice in the matter of 
Constitution of Bench is a duly which he dis- 
charges in respect of existing Judges. If d6ubl 
arises as to whether a Judge is still holding o/Tice 
or has retired according to the provisions of the 
Constitution, it is not for the Chief Justice to 
make his owm decision in the matter on facts 


unknown fo him. There is nothing to compel the 
Lhiet Justice to accept the age of a Judge (the 
petitioner) according to his ow'n version in pre- 
Icrence to the decision by the Ministry of Home 

Allarrs, Goyernment of India, as to his suner- 
annuation. 

To ask the Chief Justice to disregard the deci- 
sion of the Government of India and to treat the 
petitioner as still holding the olHce is to ask him 
jo arrive at a decision which he cannot make and 
has no duly to make. It is the business of the 
Mmisto' ol Home Affairs, Government of India, 
to arrive at an administrative decision (in the 
sense of keeping an administrative record) about 

pelilioneris superannuation. If 
the decision or the opinion of the Ministry of 
Home Affairs. Government of India, ultimately 
lurns out to be correct and the petitioner’s own 
impression about his owm age turns out to be in- 
correct, then by asking the Chief Justice to treat 
the petilioner as a sitting Judge and not as a 
retired Judge and by asking him further to al- 
locate Judicial work to liiin. the Chief Justice 
may be asked to face Ihe peril of having judicial 
work done bv a retired Judge. That must be 
avoided lest it may result in disastrous consegue- 
nce to judicial administration. (1962) 4 Fac LR 
m : 66 Cal WN 211 : (1962) 1 Lab LJ 708: AIR 
1963 Cal 178 (182; 183) (Pt B) (Prs 16. 17, 18). 

•~ Art. 225 — High Court Judges (Conditions 
of Service) Act (28 of 1954), S. 23.A — Order un- 
der, bv President — Calcutta High Court (Vaca- 
tion) Order, I960 — Validity — Subject-matter of 
S. 23'A falls wilhin Sch. 7. List H entry 3 and 
not under Sch. 7, List I Entry 78-^S. 23-A and 
Order thereunder are ultra vires — ‘Administra- 
tion of justice' and 'Constitution and Organisation 
of Courts’ -- Interpretation of — Power of re- 
gulating sittings of the Court is included in 
power in relation to “Administration of Justice” 
in view of .\rt. 225. Sec High Court Judges (Condi- 
tions of Ser\'ice) Act (1954), S. 23-A. AIR 1961 
Cai 545 (SB). 

^Arls. 225, 214 — High Court of Saurashtra be- 
coming High Court of Part B Stales and Part 
yi of Constilulion w’illi certain modifications men- 
tioned in Art. 238, became applicable to High 
Court — Effect of Art. 225 on appellate jurisdic- 
tion. Sec Slates Reorganisation Act (1956), S. 49. 
AIR 1965 GuJ 87 (DB). 

• Arts. 225, 246 (3) and Sch. VII, List 2, 

Entry 3 — Power of Slate Lcgislalure to enact 
law conferring power on Division Benches to hear 
appeals against orders of single Judge passed un- 
der Art. 226 — Kerala High Court Act (5 of 1959). 

S. 5 — Constltulionality. 

The State Legislature was fully competent to 
pass the Kerala High Court Act by virtue of its 
powers under Arts. 225. 246 (3) read with Sch. 

7, List 2 Entry 3 of the Constitution and the .Act 
is valid. ILR (1960) Kcr 734 (FB). Foil. 

The Stale Lcgi.slature Is competent to pass a 
law providing for the hearing by a Single Judge 
of Ihe High Court of all applications under Art. 
226 of Ihe Constilulion aful also to provide for 
the hearing by a Division Bench of two Judges of 
appeals against Ihe orders of a Single Judge in 
such original petitions. Indo-Mercantile Bank. Ltd- 
v. Commissioner, Quilon Municipality, 1960 Kcr LJ 
1135: 1960 Ker LT 1091 : (1900) 2 Kor LR 464 : 
ILR (1960) Kcr 1435: AIR 1961 Ker 96 (97) 
(Pt B) (Pr 2) (FB). 

Art. 225 — Scope — Powers to regulate sit- 
tings of Court — Trivandrum Bench — 
powers. See States Re-organisation Act (19oo)' 

S. 51 (3). AIR 1958 Ker 188 (DB). 
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-Art 225 — High Court Rules — Madras High 
Few Rulw, 1933, O. 2, R. 1, as amended 
®y R* O- C# 2219 / 49 /B-l, coming into force on 27lh 
4950 — Consliiufionallly of the rule —High 
Courts power to prescribe court-fees payable on 
♦rigliuil side before and after Constitution — 
(GeTcmment of India Act (1915), Ss. lOG and 
107) — (Government of India Act (1935). Ss. 223, 
224) — (Letters Patent (Madras) Cl. 37) — (Court- 
fees Act (1870), S. 3). 

Any rule made by the High Court will not 
have any legal authority if the appropriate Legis- 
lature (Madras) made law on the same subject. 
The appropriate Legislature has not made any 
law in respect of the court-fee payable on the 
Original Side of the High Court. If so the High 
Court certainly can prescribe court-fee in res- 
pect of such proceedings if the provisions of Art. 
225 conferred such power on it. It would have 
such power if before llie Constitution its right 
to make rules of Court sustained such a power. 

Though there is much to be said for the view 
that though the High Court’s power to proscribe 
court-fees was derived only from S, 107 of the 
Government of India Act, 1915 the source of that 
power could be traced to the general power of 
the High Court (Cl. 37 of Mad. Letters Patent) to 
issue rules for regulating tlie practice and proce- 
dure of Courts. Such a power was exercised for 
so long a time and ac(|uiesced in bv all t>arties 
concerned including the Government and Legis 
lature. Hence Art. 225 of the Constitution saved 
that power subiecl to the restrictions contained 
therein. 

Even apart from Art. 225 there are provisions 
in the Constitution enabling the High Court to 
eiercise sucli a power prescribing court-ice. 

Consequently R. 1 of O. 2 of the .Madras High 
Court Fees Rules. 1933. as amended by R. O. C. 
2219/49-B'l providing that two documents includ- 
ing a memo, of appeal, the Registrar shall apply 
the law for the lime being in force relating to 
court-fee. etc. (i. e.. the Court-fees Art) in the 
manner and to the extent that it is applicable to 
similar documents filed in original proceedings in 
a District Court and in appeals from decrees and 
orders of a District Court, which rule came into 
force on 27th June, 1950. and prescribed a higher 
fee in appeals against the original side decrees 
is constilulionallv valid. (1954) 1 MLJ 20G: G7 Mad 
LW 43* ILR (1954) Mad 643: AIR 1954 Mad 543 
(544, 545, 540, 548) (Pt A) (Prs 1; 4; G; 7; S) 

(DB). 

Art 225 — Rules framed by High Court — 

Applleaiion under Arl. 220 made beyond Hme — 
DUerellon of High Court to cnlerlain it —(High 
Court Rules and Orders) 


w’ill not entertain 
after an inordinate 

after the order im- 

passed. But the High Court 


Ordinarily the High 
an appUcalion under Art. 226 
delay that is beyond 45 days 

DUgned has been passed. , 

may condone the delay and exercise its discretion 

to entertain the application svlicrc i is impressed 
with the 152: 

iir/iii Na, (“•H'-' “I '“"I- 

— Powers of Chief Justice of 

Conrt — Transfer of case from Dlvlslonid 

— Government of India Act, 191.>, S. 108. 

There is no power in the (diief Justice 
* o.r flip r.onstiluhoii or Hu 


Nag 

Art. 225 


High 

Coiirl 

of n 
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Court, but do not give any special judicial power 
to the Chief Justice over the other Judges of the 
Court. Under the rules the jurisdiction of the 
Jiigh Court IS exercised by one or more Judges 
according to flie nature of the cases. The power 

!?. sittings of the Court which the 

Chiet Justice undoubtedly possesses, is an adminis- 
Iralive power and cannot afford any basis for 
regulating the mode of hearing of a case by a 
Court properly seized of it. The power to with- 
draw and transfer a case from such a Court 
without its concurrence is a power to prevent 
(he exercise of jurisdiction bv that Court which 
can only be done by virlue of a superior power 
of control or correction for which authority must 
be found either in an express provision or by 
necessarv' implication. ILR 8 Cai 63, AIR 1924 Cal 
iSr^ and ILR 61 Cal 155, Rel. on. ILR (1951) Nag 

2al : AIR 1051 Nag 11 (14; 15; IG) (Pt A) (Prs 22 
23. 20, 29, 30) (DB). ' ttrs^.:, 

—Art. 225 — Liligant has a righl to invoke 
liinsdiotion ot the High Court an<I not to have 
his case decided by any particular Judge or 
. udges. Tlie particular Judge or Judges who may 
happen to he dealing with any class of cases at 
anv given moment is entirely a matter of internal 
management in the High Court with which the 
liligant lias no concern. ILR (1951) .Nag 251: AIK 

1951 .Wag 11 (14) (Pt B) (Pr 21) (DB). 

• - Arts. 225 and i;i3 — Powers of Patna High 

Court— Constlliitlon of High Court—Rulcs Regula- 
ting Adininlslrallon of Jusllcc and Sittings of 
Court — (High Court Rules and Orders — Patna 
High Court Rules, Chap. 2 R. 1 (ii)). 

Article 225 ol the Conslitution lavs down inter 
alia, that the jurisdiction of any existing High 
(jourl and the respective powers of tlie Judges 
Ihcreol iu rclalion to (lip ndniinistralion of jus- 
tice in the Court, including anv power to make 
lules of (.ourt and to regulate the sittings of the 
Court and of members lliercof sitting alone or in 
Division Courts, shall he the same as it was im- 
mediately before the commencement of the Consti- 
tution. Tlie power to make rules which the Patna 
Higii Court liad belorc the commencement of ttie 
Constitution is preserved by Art. 225 of the Cons- 
titution, the only limitation being that the power 
IS suhjccl to other provisions of the Coiistitutiori 
and to the provisions of anv law of the appro- 
I>ri.ilc Logisialiirc made by virtue of powers con- 
lerred on that Legislature by the Constitution. 
iMaliendra Rant v. Darsan Raul, 31 Pat 446: AIR 

1952 Pal 341 (345. 347) (Pt D) (Prs 17; 22) (SB). 

-—Arts. 225, 226 — High Court Rules and Orders 
Pimiab) \ol. 5. Chap. 3-U. Rr. 1. Proviso and 
4 — Application under Art. 226 of the Constitu- 
lion — Chief Justice has power to direct Division 
nench to hear petition in exceptional cases. See 
llieh Court Rules and Orders (Punji Vol. 5, Chap. 
•Mi, R. 1, Proviso. (1963) 65 Punj LR 125. 

Art. 225 — Rajasthan High Court Rules 
are not in violation of Art. 329 - Rules are man- 
datory — Election appeal (iled without complv- 
mg with rules — Appeal should be dismissed See 
Representation of the Peo|)le Act (1951) S lin v 
(2). AIR 1905 Ra.| 58 (DB). ' 

7, Proviso. 

jurisdiction under 

* \ Act, 1935 — KlTect 

ot Art. — 0, I roviso. See Government of India 
Act (1935), S. 226 (1). AIR iur)4 Bom 527. ^ 

~ Art. 22;j, Proviso — Relrospecllve effecl 

(General ClHUsrs Ael (1897). ,S. 6 (e)) — (Govern- 
iiienl of India Ael (1935), S. 226 (1) ). 


[Vol. 4.] Fn. D. 33. 
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Where rifjhts and procedure are dealt with lo- 
gelher by any provision of law it may well be 
the intention of the Legislature that the old rights 
should be determined by the old procedure. But 
it is clear that the proviso to Art. 22o only deals 
with jurisdiction and not with any rights. That 
is a matter of procedure and as no party has a 
vested right to a particular proceeding or to a 
particular forum, .-Vrt. 225 applies to a suit even 
though the Constitution had not tome into force 
when the suit was instituted. 

Further. S. 6 (e) of the General Clauses Act, 
1897, does not in any way affect the applicability 
of Art. 225 of the Constitution to a suit which is 
previouslv instituted and which conies up for dis- 
posal after the coming into operation of the Cons- 
titution. 66 Born LB 923: AIH 1054 Bom 527 (530, 
631) (Pt C) (Prs G. 7, 8). 

ARTICLES 22G6c 
SYNOPSIS 

(Constitu'.ion of India (1950), Arts. 226 & 32.) 

PART A 

general 

(Notes 1 to 125) 

1. Act of State, writ in respect of. 

2. Administrative authority. 

See Note 5. 

3* Administrative order. 

See also Notes 50 and 126. 

4. Affidavit in support of application. 

See Note 11. 

5. Against whom writ can issue. 

(a) Private persons. 

(b) Eminent persons. 

See also Note 5 (a). 

(c) Government departments and tribunals. 

See also Note 54. 

(d) Authority not duly constituted. 

(e) Legislative body, 

(f) Official body. 

(^University and other educational autho- 
rities. 

(h) Courts. 

See also Note 67, 

(i) Statutory bedies. 

(j) Public authority. 

(W) High Court and its depaitments* 

(1) Election Tribunal. 

(m) Industrial Tribunal. 

(n) Corporations and companies. 

(o) Income-tax Authorities. 

(p) Administiative authority. 

(q) Board of Revenue. 

(r) Union of India. 

(s) Military authority, 

(t) Railway Administration. 

6. Aggrieved person. 

(a) Existence of right is basis of petition. 

(b) Exception to. 

(c) Firm, application on behalf of. 

(d) Compaay, corporation and representative 
body, 

(e) Person adversely affected. 

(f) Person directly affected. 


(g) Joint Hindu family. 

(h) Taxing statute. 

(i) Tax payer and elector. 

(f) Constitutionality of law, right to qaestiea^ 

7. Alternative remedy. 

(a) Adequate and prompt. 

(b) Appeal or revision. 

(c) Appeal or revision or suit, when no adh> 
equate remedy. 

(d) Burden as (o. 

(e) Contractual rights. 

(f) Costly or ineffective. 

(g) Fundamental rights, icfriDgement of. 

(h) Ceniral rule applies to other directions,, 
orders and writs. 

(i) Special responsibility of Supreme Court* 

(j) Inconvenience or delay in getting redren* 

(k) Matter pending before ordinary Court or 
tribunal. 

(l) Matters to be taken into consideration.: 

(m) Patent assumption of jurisdiction or want 
of jurisdiction or flagrant disregard to 
principles of law. 

(n) Disregard of principles of natural justice. 

(o) Question of great constitutional or pnblie 
importance. 

(p) Sales tax. illegal taxation. 

(q) Specific remedy provided. 

(r) Statute providing self-contained machL 
nery. 

(s) Suit, remedy of, 

(t) Other remedy barred, or exhausted or DO ^ 

taken or not available. 

8. ''Any other purpose*'. 

See also Notes 71 and 81. 

(a) Ejusdem generis, rule of. 

(b) Non-fundamental sights, enforcement of#- 
See Notes 71 and 81. 

9. ‘‘Any person,” meaning of. 

10. Appeal from order in. 

11. Application for.: 

See also Note 98. 

(a) Affidavit in support of.' 

(i) Who can make. 

(b) Affidavit in opposition.r 

(c) Contents of. 

(d> Amendment. 

(e) Delay in applying, explanation for. 

See Note 35. 

(f) Suppression of or falsity of facts. 

(g) Joint application, 

12 Article 32, scope of.' 

(a) Question of fact. 

See also Note 79. 

(b) Jammu and Kashmir. 

. (c) No infringement of fundamental rights.- 

(d) Article 32 (3). 

(e) Article 32 (4). 

13- Articles 32 and 226 compared. 

14. Articles 226 and 227. 

15. Assessment, illegal, writ against. 

See Note 59. 

16. Authority not duly constituted, writ against* 

See under Note 
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17. Bar to* 

(a) JunsdictioQ subject to other provisions of 
Constitution. 

(b) Legislative provisions* 

(c) Other provisions of Constitution. 

(d) Statutory bar. 

(e) Other remedy available. 

See Note 7. 

18* Board of Bevenue. 

See Note 5. 

19. Burden of proof. 

20. Certiorari. 

See under Part B (Notes 120 to 185). 

21. Circumvettion of orders under Art. 226. 

22> Civil Procedure Code, applicability of. 

23* Civil servant, dismissal of. 

See also Notes under Ibid, Arts, 310 and 311. 

(a) Civil servant. 

(b) Authority to dismiss or terminate. 

(c) Betirement. 

(d) Contract basis, person employed on. 

(c) Disciplinary proceedings. 

(f) Finding of enquiry. 

(g) Contravention of principles of natural 
justice. 

See also Note 78. 

(h) High Court, powers of. 

(i) Service Pules, enforceability of 
(i) Non-compliance with procedure. 

(k) Suspension. 

(l) Justiciability of punishment. 

See Note 23 (h). 

24. Clarification, order for* 

25* Company, application by. 

See Note 0. 

26. Complicated question of fact. 

See Note 79. 

27. CoDcunent iurisdiction of High Court and 

Supreme Court. 

28. Conduct of petitioner. 

See Notes 35, 39 and 48. 

29* Contractual rights, enforcement of. 

(a) Alternative remedy. 

See Note 7. 

30. Corporation, application by. 

See Note 0. 

31. Costs in w rit proceedings. 

(a) Dy advocate. 

(b) Inferior tribunal, cost in favour of or 
against. 

(c) Special costs. 

32. Couit-fees. 

See also Note 10. 

33. Courts, writs to. 

See Note 5. 

34. Declaratory relief. 

35. Delay in applying. 

(a) Habeas Corpus. 
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36. Demand and refusal of relief. 

See also Note 234. 

37. Directions, orders and writs. 

See also Note 85. 

(a) power to pass orders that ought to have 
been passed. 

(b) Writ, in nature of. 

38. Discriminatory and mala fide orders. 

See Notes 42 and 50. 

39. Discretionary remedy. 

(a) Dismissal of civil servant. 

(b) Habeas Corpus. 

See Note 195. 

(c) Prohibition, writ of. 

See also Note 279, 

(d) Mandamus. 

See Note 230. 

(e) Certiorari. 

See also Note 185. 

40. Di-cretionary orders. 

See Note 79. 

41. Dismhstl, removal, discharge or reduction in 

See also Note 23 and Ibid, Arts. 310 and 311. 

42. Domestic tribunals, 

ta) Absence of legal evidence. 

(b) Mala fides. 

(c) Bias. 

(d) Enquiry by. 

(e) Principles applicable to. 

(f) Validity of proceeding. 

43. Effect of issue of writ. 

44. Election dispute. 

See also Note 77. 

(a) Election to legislature. 

(b) Jurisdiction of High Court. 

(c) rejeclion or acceptance of nomination. 

(Cl) Municipal election. 

(e) Panchayat election. 

(f) Right of electors. 

(g) Rejection of ballot paper. 

(h) Interlocutory orders. 

r\ jurisdiction or illegal orders. 

(j) Miscellaneous. 

45. Election tribunal, w rit against. 

See Note 5, 

46. Eminent persons, writ against. 

See Note 5. 

47. English law, applicability. 

48. Estoppel against applying. 

judicial decisions-Dist 


Inc- 


Adv-oii 


See also Notes HO and 168. 

Hlfh 0 0 'iStl. Ej eculive, writs and orders against 

See also Note 140. 

i, W.snmir (a) Discriminatory, arbitrary and mala fide 


(b) Mandamus. 

(c) Factor in exercising discretioc. 

(d) Limitatioo. 

(e) Absence of diligence. 

(f) Excusable delay* 


orders. 

(b) Duty to act within law. 

(d) Limits on interference by Courts. 

(e) Order without jurisdiction and against 

mandatory provisions. against 

(f) Discretionary orders. 
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(g) Orders not justiciable. 

(h) Finality of executive and administrative 
orders. 

51. Fundamental rights, contracting out of. 

52. Fundamental rights, suspension of. 

See Notes 119 and 217 and Ibid, Arts. 358, 359. 

53. Futile or unnecessary writ. 

(a) Certiorari. 

(b) Mandamus. 

54. Government, writ against. 

(a) Appropriate cases. 

(b) Government of another State. 

See also Note 120* 

(c) Rajpramukh and Governor, 

54A. Habeas Corpus. 

See under Part C (Notes 186 to 223). 

55. High Court, writ against. 

See Note 5. 

56. High Court, power to issue appropriate writ. 

See also Note 37. 

57. History of writs. 

See Note 94. 

58. Hypothetical opinion. 

59. Illegal assessment. 

(a) Payment of tax, whether operates as 

estoppel. 

(b) Writ against. 

See also Note 8. 

60. Illegal taxation. 

(a) Recovery of. 

(b) Writ against. 

(c) High Court’s power. 

(d) Refund. 

(e) Constitutionality. 

61. Industrial tribunal. 

See Notes 5 and 146. 

62. Informal committee, writ against. 

See Note 5. 

63. Interim relief. 

64. Interlocutory orders. 

See Note 88. 

65. Joint application. 

See Note 11. 

66. Judicial and quasi.judicial authorities. 

See Notes 147, 168. 

67. Judicial proceedings, writ in respect of* 

(a) Jurisdiction of High Court. 

See Notes 68 and 69. 

(b) Criminal Court proceedings, 

(c) Court or tribunal not duly oonstituted. 

68. Jurisdiction and power conferred by Art. 226. 

See also Notes 69 and 79. 

69. Jurisdiction of High Court. 

(a) Appellate or revisional* 

(b) Nature of. 

See Note 79, 

(c) Under Art. 226. 

Sea also Note 63, 

(d) Visitorial and supervisory. 

70. Laches. 

See Note 35. 

71. Legal right. 

See also Notes 8 and 237. 

(a) Right to vote. 

See Note 44. 


72* Legislature, writ against. 

See Note 5. 

73* Letters Patent Appeal, 

See Note 10. 

74. Limitation. 

See Note 35. 

75. Mandamus. 

See under Part D (Notes 224 to 275). 

76. Military authorities. 

See Note 5. 

77. Municipil election. 

See Note 44. 

78. Natural justice. 

See also Notes 5, 23 and 45. 

(a) Bight to be heard. 

(i) Disciplinary proceedings against sta« 
dents. 

See also Note 5 (g). 

(ii) Disciplinary proceedings against ser- 

vants. 

(iii) Labour disputes. 

(iv) Hearing and decision by different 
bodies. 

(v) Defence. 

(vi) No infringement. 

(vii) Miscellaneous. 

(b) Right to cross-examine. 

(c) Enquiry by person having interest. 

See also Note 129. 

(d) Right to know charge. 

(e) Dias. 

See Note 129, 

(f) Notice. 

(g) Evidence and procedure, rules of. 

79. Nature and scope of proceedings under. 

See also Note 69. 

(a) Question of fact. 

(b) Judicial. 

(c) Matter not justiciable* 

(d) Original proceedings. 

(e) Presidency High Courts, powers of, before 
Constitution, 

(f) Special jurisdiction.' 

(g) Summary. 

(h) Decision on merits. 

(i) Appreciation of evidence. 

(j) Discretionary orders. 

(k) proceeding, whether suit. 

(l) Conversion of proceedings. 

(m) Whether civil proceedings. 

See also Note 10. 

(n) Error of law. 

(o) Constitutional issue. 

(p) Question of title. 

80. New point at hearing. 

See Note 98. 

81. Non.fundamental rights. 

See also Notes 8 and 71. 

82. Notice of proceedings. 

See Note 98. 

83. Notice under S. 80, Civil P. C. 

See Note 98 and Civil P. C. (1908), S. 80. 

84. Official body. 

See also Note 5. 


597 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32 


(o) Bes judicata. 

See Notes 105, 114, 213 and 216. 
(o) Review* 


85. Orders that can be passed. 

See also Notes 34 and 158. 

86 . Other remedy. 

See Note 7. 

87* Parties to proceedings. 

(a) Inferior tribunal or authority. 

(b) Joint application. 

(c) Necessary and proper parties. 

(d) Misdescription. 

(e) State and Government of India. 

(f) Non-joinder and mis-joinder. 

(g) Amendment. 

88* Pending cases. 

89* Personally aggrieved. 

See Note 0. 

90. Powers of High Court. 

See Notes 69 and 79. 

9l- Powers of Supreme Court and High Court. 

See Note 13. 

92. Power of Supreme Court under Art. 32. 

See Note J2. 

93. Premature writs. 

See also Notes 88 and 175. 

94. Prerogative writs. 

95. Presentation of petition. 

See Note 11. 

96. President, writ against. 

See Note 54. 

97. Private person, writ against. 

98. Procedure. 

(a) Affidavit. 

See Note 11. 

(b) Civil P. C.i applicability of. 

See Note 22. 

(c) Delay in applying. 

See Note 35. 

(d) Form of prayer. 

See also Note 56. 

(e) Intervener. 

(f) Joint application. 

See Note 11. 

(g) New point, new plea, new case and new 
grounds. 

(i) Point not taken in grounds. 

(ii) Point raised during argument. 

(iii) Point depending on facts. 

(iv) Prejudice to opposite parly. 

(v) Point abandoned or not pressed. 

(vi) Point of law. 

(vii) Point of jurisdiction. 

(viii) New case. 

(ii) Plea not available earlier. 

(x) Point not raised at preliminary hearing. 

(b) Notice and hearing. 

(i) Notice under S. 80, Civil P. C. 

See also Civil P. C. (1908), S. 80. 

(J) Parties. 

See Note 87. 

(k) Presentation of petition. 

See Note 11. 

(l) Proceedings, whether suit. 

See Note 79. 

(m) Preliminary issues* 


See Note 108. 

(p) Rules of High Court* 

(q) Return by respondent. 

(r) Abatement. 

99, proceedings under Art, 226. 

See Note 79. 

100* prohibition* 

See under Part E (Notes 276 to 291), 

101. Quasi.judicial authority. 

See Note 168. 

102* Quo Warranto* 

See under Part F (Notes 292 to 305). 

103* Rajpramukh. 

See Note 54. 

104. Relief, consequential. 

See also Note 37. 

105 Res judicata. 

See also Notes 114, 213 and 216 and Civil P. C. 
(1908), S. 11. 

106. Retrospective effect. 

See also Preamble. 

107. Revenue matters. 

See Notes 171 and 266. 

108. Review. 

109. Eights conferred by Part HI of Constitution. 

See also Note 12. 

(a) Suspension of. 

See Note 119 and Ibid, Arts. 358, 359. 

109A. Scire facias, writ of. 

See Note 37 (b), 

110. Statutory body, writ againit. 

See Notes 5 and 177. 

111. Slay of proceedings. 

112- Sub judice question. 

See Note 88, 

113. Subsequent events* 

114. Successive applications. 

See also Notes 105 and 210 and Civil P. C. 
(1908), S. 11. 

(a) Mandamus, 

115. Suo motu interference* 

116. Suppression of material facts. 

See Note 11. 

117 . Supreme Court, appeal to. 

See Note 10. 

118* Supreme Court, power to issue. 

See Notes 12 and 13. 

119* Suspension of writ jurisdiction. 

See also Notes 12 and 217 and Ibid. Arts. 358, 
359. 

120. Territorial jurisdiction of High Court. 

(a) Habeas Corpus. 

See Note 218. 

(b) Authority becoming extinct or functus 
officio. 

(c) Original and appellate authorities, duly In 
different States. 

(d) Personal authority must be within* 

(e) Merger of order in appellate order. 

See also Note 120 (e). 
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(f) Eesidence of applicant. 

(g) Subject-matter. 

(h) Union of India, writ against* 

(i) Authority within jurisdiction acting on 
order of authority outside jurisdiction* 

(j) Effect of amendment by Constitution 

(15th Amendment) \ct. 

121. Tribunal, writ against. 

See Note 5. 

122. Union of India, writ against. 

See Note 5. 

123* University, writ against. 

See Note 5, 

124. Who may apply. 

See Note 6. 

125. Writ of right and writ cf discretion. 

See Note 39, 

PAPT B 
CERTIORARI 
(Notes 126 to 1S5) 

12G. Administrative orders. 

See also Notes 3, 50, 54, 14Q and 142. 

127. Against whom lies. 

(a) Inferior tribunal must have authority to 

decide. 

See also Note 144. 

(b) New tribunal. 

(c) Company, 

(d) Authority liccoming functus officio. 

(e) Merger of order in appellate order. 

128. Bar to. 

See Note 17. 

129. Bias. 

See also Note 144. 

(a) What amounts to. 

(b) Personal interest or ill.will. 

(c) Interest of some of members of tribunal. 

(d) To be Judge in his own cause. 

See also Note 129 (b). 

(e) Waiver of objection. 

(f) Justice must not only be done but must 
appear to have been done. 

(g) Evidence of. 

130. Board of film censors. 

131. Co-operative Societies Act, order under. 

132. Costs. 

See Note 31. 

133. Court of Wards Act, o^der under. 

134. Courts. 

See also Note 171. 

135. Custodian of evacuee property. 

136. Domestic Tribunal. 

See Note 42. 

137. Effect of order under. 

138. Election authorities, against* 

See also Note 44. 

139. Error on face of record. 

(a Mere error, do ground for interference. 

(b) Error must be apparent from judgment or 
order. 

(c) Must be an obvious point not requiring 
elaborate argument. 

(d) Proof. 


(e) Speaking orders. 

(f ) Non.speaking orders. 

(g) Error ihould not be mere clerical, acci- 
dental or formal. . 

(h) Error apparent on face of record^Illos- 
trative cases. 

(i) No error apparent on face of record — 
Illustrative cases. 

140. Executive and ministerial orders. 

See also Note 126. 

141. Futile or unnecessary writ. 

See Note 53. 

142* Government, against. 

See also Note 54. 

143. Government servant, order of dismissal or 

reduction in rank. 

See also Ibid, Arts. 310 and 311. 

144. Grounds. 

See also Note 69. 

(a) Authority acting without jurisdiction. 

See also Note 148. 

(b) Fundamental error. 

(c) Orders contrary to law. 

(d) Errors on face of record. 

See also N 3te 139. 

(e) Absence of reasons for decision. 

(f) Bias and mala fides* 

See also Note 129. 

(g) No ground. 

145. Income-tax Act, orders uader. 

140. Industrial disputes, orders in respect of. 

147. Judicial decision. 

See also Note 128. 

(a) Elements of. 

(b) Judicial power, meaning of. 

148. Jurisdiction. 

See also Note 144. 

(a) Power of superior Court to disturb deci- 
sion of inferior Court or tribunal on ques- 
tion of jurisdiction. 

149. Labour Relation Board. • 

150. Land acquisition proceedings. 

151. Legislature, against. 

See also Note 5. 

152. Licensing authority, against* 

153. Mandamus and certiorari. 

154. Mines and minerals, orders in respect of. 

155. Municipal laws, orders under. 

156. New point. 

See Note 98. 

157. Order for clarification. 

See Note 24. 

158. Orders that can be passed. 

See also Notes 34 and 85. 

159. Origin and nature of. 

See Note 183. 

160. Other remedy. 

See Note 7. 

161. Parties to proceeding. 

See Note 87. 

162. Persona designata. 

163. Police Act, orders under, 

164. Pre- Constitution power of High Courts, 

See Note 183. 
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Private body, agoinst> 

See also Note 5. 

FroducHon of record#. 

prohibition and certiorari. 

See Note 183. 

J68* QuAshfudicial orders. 

(a) Duty to act judicially. 

(b) Duty to ohser\'e rules of natural justice. 
See also Note 78. 

(c) Essentials. 

<d) Subjective opinion of authority, 
fc) Enquiry be! ore decision. 

(f I Duty to decide objectively, 
fc) Duty to act according to law. 

(h) Deciding authority party to dispute. 

See Note 129. 

fi) Duty to pass speaking orders. 

(i) Discretionary orders. 

fk) Illustrative cases of quasi. judicial orders. 

See Separate Notes in Part B (Notes 126 to 
185) relalirg to various authorities and 
tribunals. 

169. Rent Control Acts, orders under. 

See also Note 126. 

170< Requisitioning order. 

171. Revenue and tenancy authorities. 

172. Revision, power wider than. 

See Note 183. 

173. Sales.tax law, orders under. 

174. Sea Customs Act, orders under. 

175. Stage at which can issue. 

See also Notes 88 and 93. 

176. Stamp Act, orders under. 

177. Statutory bodies, powers and duties of. 

See also Note 126. 

(a) Power to be exercised according to statute 
creating it. 

(b) Exercise of discretion. 

(c) Mala tides. 

(d) Duty to act on evidence. 

(e) Procedural irregularity. 
il78* Stranger, application by.: 

See Note 6. 

179. Submission to or acquiescence in jurisdiction. 

See also Notes 98 and 148. 

180- Tenancy laws, orders under. 

See Note 171. 

181« Transport authority, orders of. 

182. University, college and education authorities. 

183. What is. 

(a) Origin, nature and object. 

(fa) Pre-Constitution powers of High Court. 

(c) Prohibition and certiorari. 

(d) Mandamus and certiorari. 

See also Note 229. 

(c) Certiorari and revision. 

184. Who can apply. 

See Note 6. 

185. Writ of right. 

See alsD Note 39. 

PART C 

HABEAS CORPUS 
(Notes 186 to 223) 

188- Against whom can be issued. 

See Note 219. 


187* Appeal* 

See also Note 10. 

188. Application for* 

See also Note 98, 

(a) Affidavit* 

(b) Stranger, by. 

(c) Minor, by. 

(d) Person on bail, by. 

189. Bail and habeas corpus. 

190. Contempt, detention for. 

191. Conviction by criminal Court, power to ques* 

tion. 


192. Costs in proceedings for. 

See also Note 31. 

193. Criminal P. C., S. 491, powers under, 

194. Delay in applying. 

See Note 35. 

195. Discretion of High Court, 

See Note 39, 

196-197. Disobedience of order. 

198. Enquiry, scope of. 

See also Note 208, 

199. Foundation of Court’s jurisdiction. 

200. Illegal detention. 

(a) Material date. 

(b) Power to enquire into legality. 

(c) A’alid order passed, pending writ petition- 

201. Internment, order for. 

202. Lunatic asylum, detention in. 

203. Minor, application by. 

See Note 188. 

204. Object of the writ. 

205. Power of Court to go behind order of executive* 

206. Pre-Conititution order of detention. 

207. Prerogative process (or securing liberty. 

See also Note 204. 

208. Preventive detention. 


209, Private custody, detentios in* 

210. Production of prisoner in Court. 

2U. protective custody. 

212. Re-arrest after release. 

213. Res judicata in writ proceedings* 

See also Notes 105, 114 and 216 and Civil P. C 
(1908), S. 11. 

214. Return to the writ, 

215. Review or rehearing. 

216. Successive applications. 


217. 


l onox o and Civil P. C. 

(lyuo), s. 11, 

Suspension of fundamental rights— Effect. 

See aho Notes 12 and 119 and Ibid. Arts. 358, 


218* Territorial jurisdiction. 

See Note 120. 

219. To whom writ may be issued. 

220. Under-trial prisoner, detention of. 

(a) Detention without order of remand. 

221. Who can apply. 

See Note 188. 

222. Wife, to recover emtody of. 

223. Writ of right. 

See Note 39. 
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PART D 

. MANDAMUS 

(Notes 224 to 275) 

224. Administrative authorities, proceedings of. 

(a) AdmiiiistraUve authority, characterstics of. 

(b) Burden of proof. 

(c) Decision on merits. 

(d) Duly to act within limits of power and 
according to law. 

(e) Facts giving jurisdiction. 

(f) Mala fideaad arbitrary exercise of power. 

(g) Matter involving de:;ision by executive. 

225. Against whom can be issued. 

(a) Educational authorities. 

(b) Government. 

(c) Individual officer. 

(d) Private individual. 

(e) Quasi.judicial authority. 

See also Note 249. 

(f) Statutory bodies of fluctuating nature. 

(g) Universities. 

(h) Body of persons holding office. 

(i) Order merging in appellate order. 

226. Alternative remedy. 

See N Jte 7. 

227. Application for. 

(a) Contents of. 

(b) Joint application. 

228. Body of persons holding office. 

See Note 225. 

229. Certiorari and mandamus compared. 

See also Note 183. 

230. Contracts, rights relating to. 

See also Note 29. 

231. Contractual duly. 

232. Decree, mandamus to enforce. 

233. Defined. 

(a) Specific Relief Act (1877), S. 45-Powers 

under. 

(b) Principles applicable. 

234. Demand and refusal of relief. 

See also Note 30. 

(a) Absence of, if absolute bar to application. 

(b) Implied. 

(c) Proof of. 

235- Discretienary matters. 

(a) Correctness of decisian not to be ques. 
tioned. 

(b) Power coupled with duly, 

236. Discretionary remedy. 

237. Duties that can be enforced. 

(a) Duty and liability, distinction. 

(b) Legal duty and right. 

(c) Private right. 

238. Duty and liability, distinction. 

See Note 237. 

239. Educational authority, against. 

240. Election, mandamus to elect. 

241. Errors, mandamus to correct. 

(a) Illustrative cases. 

See also Note 237. 

242 . Executive duty and ministerial act. 


243. Futile writ. 

See Note 53. 

244. Government, against. 

See Note 225. 

245. Grounds of. 

(a) Act impeached as ultra vires, duty anto'* 

246. History of. 

See Note 234. 

247. Individual officer, against. 

See Note 225. 

248. Interim relief. 

See Note 63, 

249. Judicial and quasi-judicial authorities. 

See also Notes in Part D (Notes 224 to 275) 
relating to particular authorities. 

250. Laches. 

See Note 35. 

251. Legal duty. 

See Note 237. 

252. Legislature, against. 

See Note 5. 

253. Meaning of. 

See Note 233. 

254. Ministerial act and executive duly» 

See Note 242. 

255. Moral duty. 

256. Office, mandamus to restore to. 

257. Order that can be passed. 

258. Order affecting legal right. 

See also Note 237. 

259. Other remedy open. 

See Note 7. 

260. Principle applicable. 

See Note 223, 

261. Private individual, writ against. 

See Note '225. 

262. Private right, enforcement of. 

See Nate 237. 

263. Prohibition and mandamus, compareat 

264. Quasi.public authority, writ against. 

See Note 225. 

265. Question of title. 

266. Revenue matters. 

267. Specific Relief Act (1877), S. 45— Powers nniier. 

See Note 233. 

268. Statutory body of fluctuating nature; 

See Note 225. 

269. Stranger, application by. 

See Note 0. 

270. Successive applications. 

See Note 114. 

271. To deliver or to allow^ inspection of acceamts os 

documents. 

272. University, against. 

See Note 225. 

273. When may be issued. 

See Note 223. 

274. Who can apply. 

(a) Exclusive right, opplicant whether 
have. 

275. Writ of discretion. 

See Note 236. 
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PART E 

PROHIBITION, WRIT OF 

(Notes 27610 291) 

276< Against whom can be issued. 

(*) Against private body. 

277. Application for, stage at which may be made. 

(a) Premature. 

278. Certiorari and prohibition. 

See Note 183. 

279. Discretionary remedy. 

280. Erroneous decision as to jurisdiction. 

281. Grounds. 

282. Mandamus and prohibition, compared. 

See Note 263. 

283* Nature and object of writ of prohibition. 

284. New point. 

See Note 98. 

285. Non-compliance with order. 

286. Other remedy open.. 

See Note 7. 

287. Premature application. 

See Note 2V7. 

288* Private body against. 

See Note 276. 

289. Submission to jurisdiction. 

290. Who can apply for. 

291. Writ of right. 

See Note 279. 

PART F 

QUO WARRANTO 
(Notes 292 to 305) 

292. Advocate General or Government pleader, vali* 

dity of appointment. 

293. Against whom can be issued. 

294. Bar to, by statutory provision. 

295. Discretion* 

See Notes 39 and 298. 

296. Elective office. 

See Note 299. 

2S7. Futile, writ. 

See Note 53. 

298. General principles. 

299. Office in respect of which writ lies. 

(a) Elective office. 

300. Other remedy open. 

See Note 7. 

301. Parties to proceeding. 

302. Possession of oifice, defendaot must be in. 

303. Resignation from office. 

304. Title to office. 

305. Who can apply. 

PART A 
GENERAL 
(Notes 1 to 125) 

1. Act of Stale, writ in respect of. 

0 Art. 226— Act of State— Subjects of newly ac- 

quired territory— Rights of — Effect of act of State 
on such rights. 

The rule that cession of territory by one State to 
another is an act of State and the subjects of the 
former State may enforce only those rights which the 
new Sovereign recognises has been accepted by the 


Supreme Court in a number of decisions. The ratio 
of this rule has been e-vplained in the Privy Council 
decision in AIR 1924 P G 210. 

In the United States of America the view that pre- 
vails is stated by Mar; hall, C. I., in (1831 34) 7 Pet. 
51 to the effect that so far as title to immovable pro- 
perty is concerned the doctrine of international Jaw 
has become crystallised and thereunder the change of 
sovereignty does not affect the title of the erstwhile 
citizens of the ceding State to their property. 

PerSinha.C. J., Rajagopala Ayyangar, Raghubar 
Dayal and Mudholkar, JJ. — There is no Justification 
or reason to discard the British view as distinguished 
from the American view as regards the jurisdiction of 
municipal Courts to enforce rights, against succeeding 
sovereigns on a change of sovereignty. 

Per Shah, j.— The rights and their enforceability 
in the Municipal Courts of a State must depend upon 
the will of the sovereign. Only those rights which 
are recognised by the sovereign aie enforceable in 
his Courts. The Municipal Courts which derive 
their authority from thtir sovereign and administer 
his laws cannot enforce the rights which the former 
sovereign whose territory has merged with or been 
seized by the Dtw sovereign recognised but the new 
sovereign has not, for the right to propert> of the 
citizen is only that right which the sovereign re- 
cognises. 

Per Sinha, C. J., Rajagopala Ayyargar, Shah, Raghu- 
bar Da> al and Mudholkar, JJ. (Subba Rao, J., Dis- 
senting) — The conclusion reached in A I R 1954 S C 
447 in respect of the effect and continuity of an act 
of State is not correct. AIR 1954 S C 447, Overruled. 

Per Mudholkar, J. — A rule of international law on 
which the several Privy Council decisions as to the 

effect of conquest or cession on the private rights of 

the inhabitants of the conquered or ceded territory is 
founded has become a part of the common law of 
this country. This is ‘law in force’ and is saved by 
Art. 372 of the Constitution. The Courts in Indii^ 
are, therefore, bound to enforce that rule. 

Per Hidayatullah, ]. — “I do not accept the conten- 
tion that a change of opinion (as expres;ed in A I R 
1954 SC 447) is necessary. Bose, J. did not decide 
in AIR 1954 S C 447 on the basis of international 
law or the opinion of the Supreme (2ourt of the 
United States". 

Per Subba Rao, J. (Contra)-‘'Is there any justifica- 
tion for this Court, to refuse to follow the decision 
in AIR 1954 S C 447 ? The said decision is not only 
correct, but is also in accord with the progressive 
trend of modern international law. After all, an act 
of State is an arbitrary act not based on law, but on 
the modern version of "might is right”. It is an act 
outside the law. The further progress of civilization 
brought about by custom and agreement, factual re- 
cognition of pre-existing rights of the people of the 
conquered State. There were two different lines of 
approach— one adopted by imperialistic nations and 
the other by others who were not. That divergence 
was reflected in English and American Courts. All 
the jurists of international law recognise the con- 
tinuity cf title to immovable property of the erst- 
while citizens of ceding State after the sovereignty 
changed over to the absorbing State. State of Gujarat 
V. Vora Fiddali Badruddin Mithibarwala, (1964) 6 
SCR 401: (1964) 2 SC A 563 i AIR 1964 S C 

1058.1059,1068, 1069,1070. 1071 
1092. 1093. 1094) (Pt B) 
(Prs 13. 26, 37. 39. 70.71, 72. 78. Ill 119 Ml 
145.147.152,155). ' ’ ^ 

226— Act of State -Integration of former 
Indian State — Rights in property created prior to 
integration — Necessi^ty of their recognition by new 

S’sni't.iK'c?.”;?*’ “““"I. 



002 


CONSTITUTION OF INDIA (1959), Arts. 226 & 32, Note 1 


ctoja State — Merger of former 

S ate into Indian Union — Claim against former State 

1, *^°'5“'ry~Scope and nature of— Rejection of claim 
by theUnion-If act of State - Right to be heard, 
bee Administration of Mayurbhaoi State Order (1949), 

Cl. 9(g). AIR 1961 SC 1361. 

~ acceding State making 

absolute muafi grants before accession -Government 
ot India cannot after Constitution revoke the grants, 
as act of State. See Ibid, Ait. 383. AIR 1954 S C 447. 
[Ov'erruied in AIR 1904 S C 1043.] 

-—Art. 220 — Nature of proceedings — No act of 
State against citizen, 

^ There can be no act -of State against a citizen 
consequently, it is not open to the Union or State 
Government to contend that the suits brought by a 
"itizen of a merged State for damages and rendition 
c o barred by an act of State. AIR 1954 

H^P9 alup, ViiViir 

Art. 226-La v-Persoual grant by ruter of Nabha 
as a sovereign— It is law — Grant repudiated by new 
Repsu State — Repudiation is not act of State and is 
lusticiable in municipal courts — Act of State ATI? 

1960 Puniab 644(645,646MPrs4.5). 

—ArL 226 - Succession to Jagir in former Jaipur 
State— Effect of integration into State of Rajasthan— 
Repeal of Jaipur Matmi Rules by covenant and of 
covenant by the Constitution - Procedure under 
Matmi Rules not revived — Suit to establish claim 

agVl) Tria^gT’ C- (1908),S. 9. ILR 


and further the article goes on to state that these writs 

or orders can be issued not only for the enforcement 

of fundamental rights but for any other purpose. 

Any other purpose” was embodied in this article fn 

order to remove any doubt that the High Court's 

)uri idicfion to issue these writs was confined meiely 

to the enforcement of fundamental rights because the 

High Court could issue a writ otherwise than for the 

o? of fundamental rights . and that power 

^ safeguarded by 

providing in Art. 220 that the writs can be issued not 

only tor the purposes of enforcement of fundamental 
rights but also for any othpr purpose# 

Hence, the High Court has under Art. 220 the 
jurisdiction to isue an order against even an executive 
olh:er who has issued an administrative order, in 
order tfj safeguard the fundamental rights of the 
citizen although a writ of certiorari cannot be obtained 
to correct such an administrative order, as a writ of 
certiorari cannot be obtained except for the purpose 

o -5 record of a proceeding which was 

ither judicial or quasi-judicial in character and for 
correcting an error of jurisdiction in that proceeding. 

The Court will not exercise its power under Art. 226 

with judicially, nor 
of anything which it cannot take 
notice o) judicially, nor would it interfere with the 
action ot an executive officer unless it is satisfied that 

officer is under an obligation to do 
r^? from doing something. 

Jeshinghbhai hhwarlal v. Emperor, 52 Bom LK 

iQ-n*n^ 539 i 52 Cri L J 120i AIR 

4 r) 


D Administration Ordina 

( 1949 ), b.3-“Powerto recognise succession to fa 
in former State of Alwar - Petition for recognii 
pending at the time of merger of Mat.sya Union i 
Raiasthan— Order by Rajpramukh in his execul 
capacity recognising Succession under Art. 7 (3 
.ovenant-If within jurisdiction— ( \Iwar State Jg 

Rules. Rr. 4. 5 and 9Q /HI 1 a .t r.. / 


Art. 226 Act of State — Resumption of grant b 
Nawab of Junagad State -Jurisdiction of Civil Coui 

SauTsSoB). (1908). S. 9. AIR 195: 


2. Administiative aulhorit). 

See Note 5. 


3. Administrative order. 

See also Notes 50 and 126. 

• Art. 226 — Scope of —Administrative order 

fundamental right affected-jurisdiction ot High 
v-ourt to issue. writ of certiorari or other writs against 
executive officer. 

Under Art. 220, the jurisdiction of the High Court 

IS not merely confined to the writs which it issued in 
the past, but power has been conferred upon it to 
issue directions, orders or writs for the enforcement 
of any of the rights conferred by Partlll which deals 
with fundamental rights. It Is not possible to read 
‘directions, orders or writs” as being ejusdem generis 
with what folic ws, because these "directions, orders 
or writ'” refer to a larger category in which category 
is included writs in the nature of habeas corpus, 
mandamus, quo warranto and certiorari. The article 
further confers upon the High Court the power to 
issue not only writs in the nature of various categories 
specified in that articlei but those writs themselvesi 


ISc ^ M DUdTQ or nevcnue revising 

order of Collector— Order not referable to any statu- 

ry power or to administrative instruction — At the 
g lest it can only be construed as departmental 
proceeding between Board of Revenue and (;^ollector 
i.nH^ ^ appears to exist for Interference 

Mall SG ■ ^ L J 44 : I L R (1965) 2 


• Art. 220— Scope of. 

of the Indian Courts under the Con- 
stitution are much wider and are not confined to 
issuing pre^gative writs only. Article 220 empowers 
ne f itgh Court to issue to any person or authority 
any directions, orders or writs. The High Court 
toereiore has power to interfere even in the case of 

aoministrative orders which are made in defiance of 
tne articles of the Constitution or the mandatory 
provisions of law and without any jurisdiction; the 
words “anv person or authority” include Courts and 

li? T?- ^ under the appellate jurisdiction oi 

me lygh Court or not. Case-law referred. Sampu 
oowda V. State of Mysore, ;ILR (1953) Mys 44U : 

‘ AU? 1953 Mys 156 (165) (Pt D 

(Pr 41) (FB). 

; Art. 226— Criminal P. C. (1898), S. 501 A-Police 

investigation— High Court has no power to quash 
proceedings in investigation under section— Ait. 220 

?iont5 confer such power. See Criminal P. C. 

(1898), S. 5ei-A. AIR 1955 N U C (Pepsu) 3999. 

4. Affidavit in support of application. 

See Note 11. 

5. Against whom writ can issue. 

(a) Private persons. 

(b) Eminent persons. 

See also Note 5 (a). 

(c) Government departments and tribunals. 

See also Note 54, 

(d) Authority not duly constituted. 
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(e) Legislative body. 

Official boiy. 

<g) University and other educational authori. 
ties. 

(h) Courts. 

See also Note 67. 

(i) ^atutory bodies. 

(ij Public authority. 

(k) High Court and its departments. 

(Ij Election Tribuual. 

(m) Industrial Tribunal. 

•(n) Corporations and companias. 

<o) Income.ta.T Authorities. 

(p) Administrative authority. 

(ql Board of Revenue. 

{r) Union of India. 

(s) Military authority. 

(t) Railway Administration. 

5. Against whom writ can issue* 

Art. 226 — Executive authority— Writ agaitst 
— Income-tax Officer acting .under S. 34, Income- 
tax Act— Writ can issue. 

Per S. K. Das, Das Gupta and N. Rajagopala 
Ayyangai, JJ. : 

Though the writ of prohibition or certiorari will 
not issue against an executive authority, the High 
Courts have power to issue in a fit case an order 
prohibiting an executive authority from acting with- 
out jurisdiction. Where such action of an executive 
authority acting without jurisdiction is likely to sub* 
ject a person to an unnecessary harassment, the 
High Courti will issue appropriate orders ordirections 
to prevent such consequences. Writ of certiorari and 
prohibition can issue against Income Tax Officer acting 
without jurisdiction under S. 3-1, Income Tax Act. 
Calcutta Discoun: Co., Ltd. v. Income Tax Officer, 

Calcutta. (1961) 2 S C R 241 : (1963) 1 S C J 741 i 
(1961) I SC A 661 :(1961) 41 ITR l9l : A f R 1961 
SC 372 (3S0) (Pt C) (Pf 27). 

Art. 226 — Writ can be issued only against 

statutory badies invested with statutory powers. 1957 
All W R (H C) 268 : AIR 1957 AU 505 (516, 517; 
(Ft I) (Pr 19) (OB). 

—Art. 226 -It is only against bodies having legal 
authority to determine questions affecting the right of 
subjects that the jurisdiction of High Court under 
Art. 226 can be invoked. AIR 1962 Mad 169 (170) 
(Prs 4, G) (DB). 
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of the High Court. AIR 1954 All 433; AIR 1955 All 
435, Disting, AIR 1955 N U C (All) 6046. 

5 (a). Private persons. 


Art 226— .\gtinst whom writs and orders can 
5— Acts of individual cannot be controlled 


issue 
through writ. 


It IS generally established that the ijsue of writs 
IS governed by the princi>les existing before the 

Madh-B 40 and AIR 1955 All 
131, Rel. on. A writ can be issued only against statu- 

. 1 " • j I with statutory powers ; acts of 

an individual cannot bo controlled through a writ 

—Art. 226— Ecclesiastical Law — Canon Law — 
U earing a nun s religious habit by expelled nun while 
teaching in convent school is not a fundamental 
right Mission authority being a private body, peti- 
tion under Art. 220 complaining of infringement of 

undimental right did not lie against that body. AIR 

Im) 

226 --Writ does not lie against unincorpora- 
ted bodies aud private individuals. 

Where an institution such as Murshidabad Institute 
ot leahnology, is not a Government institution then 
no writ lies against suci bodies, its Governing ’body 
or Its Secretary or the principal for the simple reason 
that they are unincorporated bodies and private indi- 
viduals. ( 1962) 5 Fac L R 272i (1963) 1 Lab L J 149i 
AIR 1983 Cal 161 (163) (Pt B) (Pr 9). 


.yt. 226— Writ again It private persons -Principal 
of private college affiliated to university— Writ cannot 

m CMP ^2)^** "" ^ 


9 Bargadars Act (1950),’ 

S. 2 (b)-Persons filling dual capacity of owner and 

birgadar appointed to aot as a representative member 
ot bargadars — Constitatiou of Board is invalid— Writ 
against such Board. See We.st Bengal Bareadars Art 
(2 of 1950), S. 2 (b). AIR 1952 Cal 868 ® 

-Art 2 26 --Writs against private persons — Certio- 
rari and prohibition — Cannot b i dire:ted against 

AIR 1980 Kerala 31, Red. on. 
I?™ L 2 Lab L I 523 : 1961 Ker 


.Art. 226— Against whom writ can iiisue. 

The principle that the order passed by the subordi- 
nate Court merges into the order of the appellate 
’Court applies to decrees and order.s of Courts. If once 
it is urged that the order passed by the Rent Control 
and Eviction Officer under S. 3 of the U. P. Act 3 of 
1947 is an administrative order, then the 'question of 
merger of the Rent Control and Eviction Officer's 
order into the order of the Commiisioner does not 
arise and it cannot beur?ed that the applicant should 
hive asked for a relief of quashing the orders passed 
by the Commissioner and the State Government and 
in the absence of any such prayer, the High Court 

cannot under Art 220 of the Constitution quish the 

order of the Rent Control and Eviction Officer as the 
Older of the Rent (^^ontrol and Eviction Otficer has 

merged into the orders of the (Commissioner and the 

Stite Government. It is open to the High Court even 

to grant the relief quashing the orders ol the Com- 
missioner and the State Government and it cannot be 
argued that these parties are beyond the jurisdiction 


Arts. and 226 -ApplicabiJily — Writs to pri- 
vate persons. ^ 

A person whose fundameotal right is infringed by 

a private individual must seek his remedy under the 
ordinary la w and not under Art. 32 or Art. 220 of the 

r w ^ ^ S C J 29 : (19%) 

Madh Pra 115 (122, 123) (PtB) (PrU)(DB) ^ 

■ -Art 226 -Prime Minister of India — Speech as 

TL'^A'l^igS^Ksol (DB). 

continuance Ld Lt (^molLhi^ng^e sam™C}(’®dirTcU* 
connoted with his position as member-Whefh r th^ 
act of a member amounted to fUgrant abuse of hi^ 

position — Powers of High Court under Art 
Constitudon to go into fhl quest[L““see MunicSalL 
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ties — Punjab Municipal Act (III of 1911', S. 10(1) 
(’64) G6 Pud L R 381. 


Art. 226— Powers of High Court — Writs to pri- 
vate persons —Power to issue. 

It mav now be taken to be settled that even though 

Art. 220 is wide in its terms, the High Court will not 

issue the writs mentioned therein by name to a private 

individuyi except in the case of the writ of habeas 

corpus. The expression ‘'any person" in Art. 220 has 

been interpreted to mean only a person to whom 

according to well established principles a writ would 
he. 

Thus a writ of certiorari will issue only against 
tribunals set up by law to determine questions affect- 
^jsbts of pa: ties. Mmilarly a writ of mandamus 
will issue only to a person holding a public office or 

an inferior tribunal or corporation but not to a merely 
private person. 


The Fatima Mata National College, Quilon, is a 

private educational institution and the factum of its 

affiliation to the University of Travancoro will not 
bring the Bishop of Quilon who is the proprietor of 
institution and the College Managing Board represen- 
ted by its Secietary and Priocipal within the /urisdic. 
hon ol the High Court under Art. 220. 1950 Ker L T 
o63 : AIR 1957 Trav-Co 46 (47, 48) (Prs 4, 7). 

— \rt. 226 ‘Quasi public authority’ — Private 
college— Management entirely managed by private 
lunds Mere fact of affiliation to University does not 
make it quasi.public authority amenable to the juris- 

n AIR 1954 Trav- 

Co 199 (200) (PtA) (P/s 8. 9) (DB). 


5 (b). Eminent persons. 
See also Note 5 (a). 


Vrt. 220 Bill pas;ed by Legislative .Assembly — 
Presentation to Governor is essential — Prayer for 
injunction against Council of Ministers for preventing 
such pre5entation”*Courts will not allow it. See IbicL 
Art. 200. AIR 1965 Andb Pra 306. 


Art 226 —Prime Minister of India —Speech as the 
leader of a party — Writ, if can issue. See Ibid, 
Art, 74. AIR 1952 Nag 301 (DB). 


5 (c). Goveinment departments and tribunals. 

See also Note 54. 

-—Art, 226— Writ petition against Punjab University 
—Fact that Governor of Punjab is ex-officio Chancel- 
lor of the University, does not make University a 
department of Government — Writ petition again- 1 
State of Punlab through Registrar, Punfab Univer- 
sity is bad. AIR 1955 Him Pra 9 (10) (Pt A) (Pr 7). 

—Arts, 226, 234, 316, 317— Position of Public Ser- 
vice Commission vis-a-vis the State. 

The contention that as the Public Service Commr- 
sion was working under the Government in the matter 
of holding competitive examination for recruitment to 
services, a writ could be issued to the State altogether 
overlooks the position of the Public Service Commis- 
sion vis-a-vis the State, under the Constitut on. Madh 
B L J 1954 H C R 1000 * I L R (1954) Madh B 256 t 
Madh BLR 1954 (Civ) 517 : AIR 1955 Madh B 56 
(60) (Pt C) (Pr 10) (DB). 

Art, 220 — Administrative orders — Under existing 

law (qawayad Jagirdaran of Gwalior) Rajpramukh 
exercising powers in the matter of succession to Jagir. 
under S. 4, M. B. Regulation of Government Act read 
with Alt. 7 (3) of the Covenant of Gwalior, Indore and 
MalwaStates by which United States of Madhya Bharat 
was constituted in 1948 — Exercise of powers held 
departmental and not quasi.judicial — Guiding princi- 
ples are expediency keeping in view the purpose of 


the power— Order can be modified by Government- 
No interference under Art. 220, I960 M P L T 106.3 ‘ 
1960 Jab L J 1160 i 1960 M P C 492. ^ 


- — Art. 226 — Jurisdiction-Board of Directors of 

Co-operative Soeiely considering objections to noml- 
nation for election — If Tribunal subject to writ 
jurisdiction — Madras Co-operative Societies Act (4 
of 1932), S. 51-Scope of. 

It is only against bodies having legal authority to 
determine qu^tions affecting the right of subjects 
that the jurisdiction of the High Court under Ait. 220 
of the Constitution could be invoked. The Board of 
Directors of a Co-operative Society, in considering 
the objections to the nominations for the election of 
members of the Board, is not a statutory Tribunal 
with authority to determine the rights of parties. 

A candidate whose nomination has been rejected is 
not without remedies. S. 51 of the Madras Co.opera- 
tive Societies Act is wide enough to include a dispute 
mating to election of directors of a Co- operative 
Society and a dispute relating to the validity of a 
nomination will also be covered by it. The candidate 
can challenge the rejection of his nomination by the 
Board of Directors before the Registrar of Co-opera- 
tive Societies. (1900) 2 M L J 392. Approved. As the 
Board of Directors of a Co-operative Society are not 

a judicial or quasi-judicial office there 
could be no application of the principle of bias to 
actions. (1961) 2 MLJ 279:A1R 1962 Mad 
109il7O)(Prs 4, 6) (DB). 


■ Art. 226 — Interference— Grounds— (Orissa Deve- 
lopment of Industries. Irrigation, Agriculture, Capi- 
tal Construction olc! Re-seltlement of Displaced 
Persons (Land Acquisition) Act (18 of 1948)— (Orissa 
Development of Industries, Irrigation, Agriculture, 
Capital Construction and Re-settlement of Displaced 
Persons (Land Acquisition) Rules (1950), Rr. 6 and 9). 

Once a dispute about the rights of the parties to 
receive compensation money under Ori;sa Act 18 of 
1948 is raised before the Laud .Acquisition Officer, he 
has no alternative but to refer the same to Govern 
ment for adjudication by an arbitrator unless it was 
manifest that the person raising the dispute had ab- 
solutely no claim and his objections were frivolous* 

Held, (in the instant case), that a wuit would issue 
directing the Land Acquisition Officer to proceed 
with the matter in accordance with the latter part of 

R. 0 and refer the dispute, about the claim to receive 
compensation to Government, as provided in R. 9, for 
adjudication by an Arbitiator. ILR (1959) Cut 564 : 
25 Cut L J 561. 

- Art. 226 — Orissa Estates Abolition Act (1952) * 
Ss. 5 (i', 39 — Special tribunal — Jurisdiction — Date of 
lease disputed— Jurisdiction of Crllector to act under 

S. 5(i) not barred — (Civil P. C. ( 1908), Ss. 9, 11) - 
AIR 1950 Pat 425, Di.'sent from. See Tenancy Laws 
—Orissa Estates Abolition Act (1 of 1952), S. 5 (i). 
AIR 1958 Orissa 197, 

Art, 226 — Against whom writ can issue. 

A writ under Art. 226 cannot be granted against an 
inferior or ministerial officer bound to obey the 
orders of a higher authority to compel him to do 
something which is part of his duties in that capacity. 
AIR 1952 Pat 309, Foil. 33 Pat 501 : AIR 1955 Pit 
76 (78| (PI B) (Pr 6) (DB) 

Art. 226— Lease of tolls of public ferries— With- 
drawal of ferry from public auction on direction of 
State Government — Legality. See Bengal Ferries Act 
(1 of 1865), S. 9. AIR 1953 Pat 370 (DB). 


Art. 226 — ‘‘To any person or authority.” 

A Court to which a writ of prohibition may be ^ 
issued n^^ed not be a Court directly subordinate to 
the High Court. In fact it is not necessary that it 
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should be a Court in the strict sense of the word and 
all that is necessary is that it should deal with the 
matter pending before it as it were a judicial proceed- 
ing or even quasi- judicial proceeding. The powers 
that the Deputy Commissioner exercises while hearing 
appeals from the orders of the Debt Conciliation 
Board, we quasi-judicial and his decision is bound to 
affect the rights and properties of the parties. In any 
case, he is an authority functioning within the terri- 
tories of the Union and accordingly he is amenable 
to the jurisdiction of the High Court so far as the 
issue of directions, orders or writs mentioned in 
Art. 226 is concerned. (*50) 2 Pepsu L R 443. 

Art. 226- No error apparent on face of record — 
Departmental officers acting within their compe- 
tence— Their conclusions of fact will not be scruti- 
nised. 

Where there is no such error apparent on the face 
of the record as can be rectiSed by the High Court in 
writ proceedings and further where the officers of 
the Rehibilitation Department appear to have acted 
within their competence and power, their proceedings 
are not open to scrutiny in a writ petition for ascer- 
taining whether their conclusions on fact are right or 

wrong. AIR 1958 S C 398, Rel. cn. AIR I960 Puni 58 
(61) (Pt B) (Pr 3). 

-ATt. 226 — Advocate General acting under S. 92, 

Civil P. C.— He is only an officer under Government 

Since writ lies against Government writ will also lie 
against Advocate General, See Ibid, Art. 165. AIR 
1954 Trav-Co 331. 

[Overruled in AIR 1982 Ker 90 (FB).] 


—Person committed for contempt by general war- 
rant— High Court cannot review such committal. 

Per Majority — The language used by Art, 226 in 
conferring power on the High Courts is very wide 
Article 12 deBnes the "State” as including the Legis- 
lature of such State, and so, prima facie, the power 
conferred on the High Court under Art. 226 (1) can, 
in a proper case, be exercised even against the Legis- 
lature. If an application is made to the High Court 
for the issue of a writ of habeas corpus, it would not 

be competent to the House of Legislature to raise a 

preliminary objection that the High Court has no 
jurisdiction to entertain the application because the 
detention is by an order of the House. Article 226 (1) 
read by itself, does not seem to permit such a p!ea to 
be raised. Article 32 which deals with (he power of 
the Supreme Court, puts the matter on a sill higher 
pedestal; the right to move this Court by appropriate 

proceeding* for the enforcement of the fundamental 
rights is itself a guaranteed fundamental right, and 
so. what is said about Art. 226 (1) is still more true 
about Art. 32 (I) 

Per Sarkar, J : When a House of Legislatare, com- 
mits a person for contempt by a general warrant that 
person would have no right to approach the Courts 
nor can the Courts sit in judgment over such order of 

committal. In the Matter of under Article 143 of the 
Constitution of India, (1965) 1 SCj 847 i ( 1965 ) l 


• - Arts. 32, 212, 194 — Irregularity of procedure 
in Legislature — Immunity from legal proceedings. 
See Ibid. Art. 212. A I R I960 S C 1186. ^ 


5 (d). Authority not duly constituted. 

Arts. 226 and 227 — Applicability — Tribunals not 
duly constituted. 

Art. 226 of the Constitution contempUtes a duly 
constituted person or authority, including in appro- 
priate cases a Government and not any person, autho- 
rity or Government not duly constituied. If a peti- 
tioner comes to Court with a case under Art. 226 
alleging that a person or authority, including, in ap- 
propriate cases a Government, is not duly constituted, 
he puts himself out of the purview of th it article. 
Similarly, Courts and tribunals contemplated by 
Art, 227 must be Courts and tribunals duly consti- 
tuted and not usurpers of office. 3 F I R 195 i ILR 
(1951) 3 Assam 147 : AIR 1951 Assam 96 (97) (Pt A) 
(Prs 6, 7) (DB). 

Art. 226 — Power of High Court— Jurisdiction of 

Endowment Commissioner— Powers of High Court to 
interfere with. See Orissa Hindu Religious Endow- 
ments Act, 1951 (2 of 1952), S. 36 (1). AIR 1957 Orissa 
180 (DB). 

Arts. 226, 227 — Assessment to sales lax under 

Bihar Sales Tax Act — Assessment not challenged 
under Act — Proceedings for recovery of unpaid tax 
under B. & O. Public Demands Recovery Act — Certifi- 
cate authorities rightly holding that they have no 
jurisdiction to question the legality or correcine.'s of 
assessment— Petition under Art 226 against orders of 
certificate authorities — Orders of Sales Tax Authori- 
ties cannot be challenged in petition under Arts. 220, 
227 against the orders of the certificate authorities — 
(Bihar and Orissa Public Demands Recovery Act (4 of 
1914), S. 10) — (Orissa Sales Tax Act (14 of 1947), 
S.22). 3 STC 248 : AIR 1952 Orissa 231 (233) 
(PtC) (Pr 7) (DB). 

5 (e). Legislative body. 

• Arts. 226 and 32— (Per Majority) —Power con- 
ferred on High Court under Art. 226 (1)— It can be 

exercised even against Legislature — (Per Sarkar, J.) 


Art. 226 — Proceedings in Legislative Council of 
State— Mere it regularity of procedure or non-compli- 
ance with rules of procedure for conduct of its busi- 
ness wi'l not affect its validity and will not be a 
ground for issuing a writ under Art. 220— But if 
there is a violation of the constitutional requirement 
or chairman has acted in excess of his powers under 
Constitution, Court may interfere by issuing a writ 
See Ibid, Art. 212 (1). A I R 1963 All 75 (DB). 

“ Art. 226 — Application for writ against Legisla- 
ture — Maintainability. ^ 

It is well known that no writ, direction or order 
restraining the Speaker from allowing a particular 
question to be discussed or interfering with the 
egislative processes of either House of the Lecis 

lature or interfering with the freedom of discussion 

or exoression of opinion in either House can be enter- 

(1955) 1 All 25 : 195< Cri L J 691 ■ 
A I R 1954 All 319 (327) (Pt C) (Pr 13) (DB). ^ ' 

- Arts. 226 and 208— Rules of Procedure and Con- 
duct of Business (framed by Assam Legislative 
Assembly), R. 314-Intcrpretation of Rules. 

The question of interpretation of Rules lies with 
the Speaker so that even if the procedure adopted bv 
the Speaker is irregular, it would not be open to the 
High Court to go into the matter, because the deci. 
Sion of the Speaker has finality on the point See 
Ibid, Art. 208. AIR 1958 Assam 160. 

— Art. 226-Iurisdiction-Obiection as to validity 
of proceed, Ligs of Legislature -Plea that members not 
entitled to vote had voted on a Hill-Competency of 
High .ourt to entertain. See Ibid, Art 212 59 
L R 355 : A I R 1957 Bom 165 (DB). 


Pn '^‘^^• 226 212, 194 and 208 — Powers of High 
Court -VVrit against legislative body to prevent U 

from passing certain law. f«^veni u 

The Constitution I jys down the respective jurisdic 
t.ons of the legislatures and the Courts U isth; 
business of the Legislature to make laws and of the 
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Courts to administer them. Within the legislature, 
members have absolute freedom of speech and dis- 
cussion (Art. 194). Subject to the provisions of the 
Constitution, they can regulate their own procedure 

^rid 212). In such matteis and wi hin their 
allotted spheres, the/ are supreme and cannot be 

called into account by the Courts of the land. Even 

where a law has been promulgated, it is not the duty 
of the Courts to set in a supervisory character anti 
rectify the defects suo motu. A I l\ 1951 All 228, 
Rel. On. 

In this view, where a member wants to move cer- 
tain resolution in the Legislature, seek ing its approval 
of a proposal to form Union of that S^ate with a 
neighbouring State the High Court cannot at that 
stage he called upon under Art. 226 to interfere. 
ILR (1957) 3 Cal 390 : 60 Cal W N 555 ; A I B 1956 
Cal 378 (3S4) (Ft G) (Pr 23). 

Art. 226 — Jurisdiction of High Court to issue 

writs against Parliament or Legislatures. 

There is no jurisdiction in the High Couit to issue 
any writs against a Legislature or Parliament or the 
Speaker or any officer of these Assemblies. And fur- 
ther. neither a writ of prohibition nor a writ of 
certiorari nor writ of mandamus will lie to restrain 
the State Legislature or Parliamect from enacting any 
legislation even if it is ultra vires their povers. 

A Court has no general cr roving superintendence 
over an undefined field nor is it its function to declare 
void or directly annul a law immediately it is pro- 
mulgated unless its interpretative function is sought 
by any person or party who challenges that law as 
having infringed his rights on the ground of its being 
ultra vires of the powers of the hgislative body. 
(1928) 1 K B 411, Rel. on. ILR (1956) Hyd 658iA I R 
1956 Hyd 186 ( 189) (Pt B) (Prs 12, 13) (DB). 

Art. 226]— Kerala State Legislature — Legislative 

proceedings-Immunity from judicial process— Com- 
plaint that intended legislation contrav-^nes Consti- 
tutional provisions — No interference by High Court 
under Art, 220. See Ibid, Art. 194 (3). AIR 1961 Ker 
324. (DB), 


Arts* 226, 176, 208, 212— ‘*At the commencement 

of session ' — Point of order —Conduct of Business— 
Jurisdiction of High Court. See Ibid, Art. 170. AIR 
1952 Orissa 234 (DB). 


5 (f). Official body. 

Art. 220 — Although the State Medical Faculty 
IS an unincorporated body of individuals, a writ can 
be properly issued against such body in its official 
title and designation ~ The word * person" in 
Art. 220 should be interpreted in the sense in which 

S. 3{39). General Clause! Act, 

6,7,8, 

ll/t 

“—Art. 226 — Writ again.st non.statutory bodies — 
\\rit against Board of Directors of Co*operativ& 
Society — Writ will not issue. A I R 1962 Mad 16;:) 
(170) (Prs 4, 6) (DB). 


5 (g). University and other educational 

authorities. 

“—Art. 226 — Election under S. 11 (4) (i) (a) of 
Allahabad University .Act (3 of 1921) — Election not 
3Ccordirg to system of propoitional representa- 
tion by means of single transferable vote is void and 
cannot be rprotected by doctrine of internal manage- 
ment. See Allahabad Universfty Act (3 of 1921), 
S. ll(4)(i)(a). air 1966 All 45. 

—Art. 226 — Allahabad University — LL. B. Exa- 
mination, 1902 — Minimum passing marks — Resolu* 
Uou No. 120, dated 11th April, 1959 of the Executive 
Council relating to LL. B. Examination raisirg mini- 
mum marks from 30 to 36 came into force long 
before 1962 — Same was reiterated by the resolution 
of the Executive Council dated 25th August, 1961 — 
Hence candidate who failed to obtain 30 marks in 
all the papers of the LL. B Examination in 1902* 
must be deemed to have failed in the examination — 
Respondents were right in taking the view that peti- 
tioner failed in LL. B. examination — Writ petition 
held not maintainable. AIR 1963 All 596 (599) 
(PlD) (Prs 22. 25). 


Art. 226— Privileges of members of Legislature- 

Determination— Jurisdiction of High Court. See Ibid. 
Alt. 194. A I R 1952 Mad 117 (DB). 

Arts. 220 and 212 (2) — Jurisdiction of Court — 

(Special Tribunal)-(Civil P. C. ( 1908). S. 9)— (Words 
and Phrases— ‘In respret of' and ‘in’). 

In a petition for a writ under Art. 220 against the 
Speaker of the Legislative Assembly in respect of his 
action in disallowing certain questions, notice of 
which was given by a member of the Assembly, the 
function of the High Court is not to re- examine the 
questions with reTerence to the rules and to decide 
whether the Speaker's construction of the rules or 
his application of the rules the questions that were 
placed before him were correct. The rules have con- 
ferred on him the power to decide these matters. 

The phrase "in respect of" in Art. 212 has wider 
cennetation than the word * in" and so long as the 
Speaker's action is relatable to any of the provisions 
dealing with his powers for regulating the procedure 
and conduct of business in the Legislatuie the Court’s 
jurisdiction would be ousted. 

An authority who is conferred jurisdiction to decide 
a question, has jurisdiction to decide it either rightly 
or wrongly and so long as he is acting within bis 
jurisdiction, he is immune from interference by a 
Court of Justice. The position might have been diffe- 
rent if there was a mere colourable pretence of exer- 
cise of the pov ers by the Speaker. AIR 1940 Cal 
121 (FB), Distinguished. 19 Cut L T 183 : ILR (1953) 
Cut 404 I A I R 1953 Orissa 111 (116) (Pt H) (Pr 11) 


Art. 226—AlIahabad University — Prospectus of 

the University for Faculty of Laws for 1902, p. 15, 
Cl.(h)(ii) - LL. B. supplementary examination — 
Candidate who has failed in final LL. B. examination 

can appear in supplementary examination only if he 

has passed in all papers but has failed in aggregate 
by not more than six marks — Candidate who has 
failed in one of the papers cannot appear — He can- 
not claim benefit ofCl. (h)(ii) — Writ petition held 
not maintainable. AIR 1903 All 596. 

'Art. 226— College— Internal affairs — Promotion 

of students — Jurisdiction of Courts to interfere \vith 
discretion of Principal. 

The Courts have no jurisdiction to interfere with 
the discretion of the Principal in a matter vvh.c!i 
relates to the internal affairs of the school (for 
eiaraple, promotion of students to higher class). 
Within their own realm of education, the teacheis 
must have a very wide scope for (Uscretion which 
cannot be measured by any legal standards and 
with which the Courts cannot interfere without up- 
setting the discipline on which the system of educa- 
tion must be founded. I R 1962 .All 207 (208) 
(Prs 6. 9). 

.Art. 226 — Natural justice — Opportunity to be 

heard — University — Disciplinary iuiisdiction — In- 
terference by High Court in writ jurisdiction — 
Extent of. 

Universities are educational and autonomus bodies 
and orovision has been made for their working so 
that there may be the least interference from outside 
and the High Court will be reluctant to interfere 



CONSTITUTION OF INDIA (1950). Arts. 226 & 32. Note 5 (g) 


with the administrative and disciplinary matters 
unless it thinks that there has been a blatant devia- 
tion trom anv provision of law. Unless the order 
atte3ts any fundamental right of a person, it is not 
necessary in every case to give an opportunity to the 
person affected by the order of the authority to 
explain his conduct, particularly in cases where an 
order has been passed by an authority for the pur- 
pose of maintaining the discipline of an institution. 

Executive Council of University when it Bods 
students guilty of misconduct, it does notactiudi- 
cially or quasi-judiciaily but as an administrative 
or disciplinary body. In some cases even an ad- 
ministrative or disciplinary body may observe the 
principles of natural justice, and one of such princi- 
pies is that a reasonable opportunity should be given 
of being heard. But in such cases the provisions of 
the C. C. or even Evidence .Act would not be 
applicable. AIR 19G1 All 301 (305, 306, (Pt B) 
(Prs 21, 22, 23,24). 

— Art. 226 — University executive council taking 
disciplinary action against student — Finding of mis- 
conduct based on evidence — Whether evidence 
would be sufficient in a Court of law, will not be 
enquired into in writ petition — Matter stands cn 
different footing if there is no evidence at all— fligh 
Court will in exceptional cases interlere with ques- 
tions of fact. A I R 1953 All 641 and (1952) 1 All 

E H 122, Rel. on. A I R 1961 All 301 (306) (Pt C) 
(Prs 26, 27). / '-z 

Art. 226 — Disciplinary jurisdiction of Board of 

Secondary Education — Interference. 
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-—Art. 226 — Natural justice — Opportunity anH 
right to be heard before being condemned. 

An opportunity of explanaHon cannot always be 
the same thing as the right assured by the princinle 
of natural justice not to be condemned unheard An 

opportunity of explanation necessarily carries' with 

It the right to explain the material against the person 
charged but the opportunity of being heard Wfore 
being condemned is narrower. When its require- 
ments will be deemed to have been fulfilled will 

always be dependent on the facts of each partlc^^far 

case. This right must in the very na^ure'^of Ss 

be very limited in scope in the matter of discipline 

particularly m educational institutions. A distinc 

tiOQ has to be drawn where the authority lakW 

action ,s doing so in the exercise of some .datutory 

power conferred upon it and in cases where the 

pneral behaviour of students as such in an institu 
tion IS in issue. insiuu- 

In the very interest of maintaining discipline and 
safeguarding the advancement of the whole ob/ect 

for which the institution exists, it may quite often 

be very undesirable to disclose to the young student" 
the reports whiah in due course are presented bv 
various authorities on their conduct and generd 
behaviour. The preservation of discinlinp 

students is both a delicate and domestic matter wfth 

which the University authorities alone are chareed 
For that reason the High Court will always be ev‘ 

tremely reluct int to interfere with any exercise of 
power by the University unless there has been some 
very wild departure from the principles of natn^f 
lustice. AIR 1900 All 579 (583. 584) (Pt B) Pr Is 


The Universities and similarly the Board of High 
Sotiool and Intermediate Education are educational 
and autonomous bodies and there should be the 
least interference from outside and the High Court 
will be reluctant to interfere with the administrative 
and disciplinary matters unless it thinks that there 
has been a blatant deviation of any law. The High 

Court N^ill not interfere unless there is some funda- 
mental right of the student, which has been infiinged 
or there has been such a patent error in the proce- 
dure on account of which the High Court should 
interfere in its extraordinary jurisdiction. (L953) 2 
All E R 717, Applied. AIR 1961 All 290 (291) (Pt A) 
(Prs 5, 6). 

Arts. 226 and 227 — Natural justice — Use of un- 
fair means in University Examination — Summary 
enquiry by Academic Council and. debarring of 
examinee— Interference by writ. 

Where an examinee was found to be using unfair 
means at the time of Universitv examination and. on 
the report of the invigilator and the Examinalion 
Superintendent, was given an opportunity to explain 
his conduct, but had no explanation to offer and the 
Council decided not to per.mit him to appear at any 
of its examinations for one year : 

Held, (1) that there was no violation of the princi- 
ples of natural justice, nor was there disregard of 
the rules of fair play when the Academic Council 
took the decision. (2) Where it appears that the 
view-point of the examinee is not or cannot be with- 
<^ut substance, it may become necessary for the 
Academic Council to adopt the ordinary rules of 
natural justice, that is to permit the examinee to 
cross-examine the officers who had submitted reports 
against him. (3) High Courts do not, while exer- 
cising jurisdiction under Art. 226 or 227 of the Con- 
stitution, function as a Court of appeal and conse- 
quently, they cannot look into the propriety of the 

the • punishment awarded. AIR 

1956 All 539, Expl. and Distinguished. AIR i960 
All 642 (646, 647) (Prs 17, 19). 


nomous body like Uoiversity* 

Universities are autonomous bodies, and theCoIIr^ 
should be reluctant, as far as possible M " 

wRh the internal administration of the UniversRy® 
There should be no occasion for -inv in^^ 
unless there is a V interference 

of law, which 


unless there is a palpable violation ot law, which 

inse “ and general 

Held, that in the circumstances of the case thp 
petitioners were not entitled to any relief 1 

termination of (heir membership of the Unive? ?tv 
body especially when the granting of anv ^r- 

Cic inter'y^t'^ A [r ‘ rol" C7l 39^ 

(PrsT8^0)"(DB)! ‘ (209)'(Pt E) 

Alt. 22G -Jurisdiction of Hieh Pniir(_ii ■ 

sity Union - Election of Pre.idlnt - Pe,itF„r i^^' 

pugning legality of — Interim order " 

elected President from functioning-Propriety!"""® 

Arl 2M“oMhfr“''‘ assistance under 

fhiV'ii Constitution to a perion who violates 

fhA brotherhood nor interfere^ in 

111 e such interference wiU 

have the tendency to disrupt or weakr n the sXit „ 
corporate life in the University SimiUrN, 

order restrainirg the winning candidate from*"funT 

mning as President of the University Union durfnv' 

he pendency of a writ petition impugning the 

K's-Vs';." 

(Lucknow University Act (5 of 1920}?S " 

Under S. U (7). Lucknow UniverSy L ti Vic 

~o,cl „ .ppi„ ™ 
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the opinion that an emergency existed, the High 
Court in its writ jurisdiction cannot exercise the 
lUnction of an appellate Court and examine whether 
such aa opinion )S correct or incorrect. AIK 1954 
SC 217, Uel. on. ILR (1957) 2 All 2 L4. 

Art. 226 — Jurisdiction of High Court — Allaha- 
bad University Act (3 of 1921), S. 42 — Decision 
^jiven by the Chancellor of Allahabad University 
under S. 42— It by a tribunal —(Domestic Tribunal). 

The decision given by the Chancellor under S. 42 
of the Allahabad University Act. 1921 is that of a 
tribunal and his decision is subject to the superin- 
tendence of the High Court under Art. 226 of the 
Constitution. When under some statute creating a 
tribunal, the tribunal is called upon to act judicially, 
any decision by such a tribunal can be interfered 
with bv the High Court in appropriate cases and no 
general rule can be laid down that all decisions of 
such tribunals, v/hich can be called domestic tribu- 
nals, cannot be interfered with by the High Court. 
AIR 1950 All G03 (606, 610) (Ft B) (Prs 12, 28) 
<DB). 

- — Art. 226 — Writ against statutory authority 
like Vice-Chancellor of University —\"ice-Chancel- 
lor expelling student frona University for gross mis- 
conduct in exercise of disciplinary action— Oppor- 
tunity to be heard not given — Principles of natural 
justice if violated — (Allahabad University Act (3 of 
1921). Ss. 9. 12 and Ch. XXH of Statute). 

Ss. 9 and 12, Allahabad University Act acd Ch. 
XXII of the Statute make it clear that the Vice- 
Chancellor is the executive head and he is possessed 
of all .the necessary powers and he can, therefore, 
expel students from the University for the purpose of 
maintaining discipline. 

There is nothing in the Statute which casts any 
duty upon the Vice-Chancellor to act judicially. 
There is nothing express in the Statute which enjoins 
upon the Vice-Chancellor to give a hearing to a 
student before taking any action against him in the 
exercise of his disciplinary jurisdiction. 

The Vice-Chancellor passed the order expelling 
the petitioner from the University and acted upon 
the report of the proctors According to the counter- 
affidavit filed on behalf of the Uaiversity, the junior 
proctors, who were present in the meeting addressed 
by the petitioner reported to the Vice-Chancellor the 
actual words used by the petitioner which certainly 
amounted to gross misconduct on the part of the 
petitioner. The petitioner in the rejoinder affidavit 
denied the allegations made on behalf of the Univer- 
sity about the use of certain expressions by him in 
his speech. 

Held, that it is not for the High Court to investi- 
gate into the truth or otherwise of the allegations 
made by the parties with regard to the actual words 
used by the petitioner in his speech but in ‘the cir- 
cumstances in which the Vice-Chancellor passed the 
order on receipt of the report by the proctors, it 
could not be said that he acted beyond his juris- 
diction. It was not necessary in the circumstances of 
the case for the Vice-Cliancellor to give an opportu- 
nity to the petitioner to explain his conduct and 
there was no violation of any principle of natural 
justice. ILK (1956) 1 All 712 : AIR 1956 All 501 
(505, 506, 507) (Pt B) (Prs 8. 9) (DB). 

[Overruled in AIK 1969 All 477 (FB).] 

Art. 226— Applicability— Ediicaiionai institution 

—Disciplinary proceedings— Head of institution does 

not net os judicial or quasi-iudicial tribunal — Oppor- 
tunity to cross-examine witnesses. 

Id a case where a head of an educitional insti- 
tution takes disciplinary proceedings, it is not neces- 


sary that he must give an opportunity to the student 
to cross-examine the witnesses. In -matters of disci- 
pline, the head of an educational institution does 
not act as a judicial or quasi-judicial tribunal. The 
disciplinary authority vested in any officer or the 
head of an institution is a power which is absolutely 
necessary for and ancillary to the exercise of ad- 
ministrative functions in that capacity. A student 
could not claim any right that he must be dealt with 
by the procedure applicable to judicial or quasi- 
judicial proceedings. (1954) 2 All E R 118, Ref. AIR 
1956 All 46 (50, 51) (Pt B) (Pr 6) (DB). 

(Held impliedly overruled by AIR 1902 S C 1110 
in AIK 1965 Punj 507 (DB).) 

— — Art. 226 — Pow'ers of High Court — Order in 
disciplinary proceedings against student of Univer- 
sity — Propriety of — If can be gone into. See 

Allahabad University Act (1921), S. 12 (5). AIR 1956 

All 40. 

(Held impliedly overruled on another point by 
AIR 1962 S C 1110 in AIK 1965 Punj 507 (DB).) 

Art. 226— Writ against University authorities— 
Agra University Act (VIII of 1926), Ss. 4 (2) and 34 
— Statute No. 2 passed under Act — Resolution of 
Executive Council cancelling B. A. degree conferred 
on a successful candidate— Validity. 

The petitioner made an application in the pre* 
scribed form to the Agra University for permission 
to appear at the R. A. examination to be held in 1951 
and attached the requisite certificate under statute 
No. 2 (a) (iv) showing that he had served as a teacher 
for one year. The permission was granted and the 
applicant took the examination and was declared as a 
successful candidate in the U. P. Gazette. As a result 
of subsequent enquiry, the University came to the 
conclusion that the petitioner was not ‘a bona fide‘ 
teacher and that he had. therefore, “cheated” the 
University by making a kind of false declaration in 
his application form. By a resolution of the Executive 
Council — which is the highest executive body of the 
University — it w'as resolved that the petitioner's 
“result of B. A. examination of 1951 be cancelled and 
this fact be notified in the U. P. Gazette”. Effect was 
given to this resolution. The petitioner thereupon 
applied under Art. 226 of the Constitution for a writ 
or a direction to the opposite oarty to recall the 
order cancelling the petitioner's B. A. degree and to 
restore the degree to the petitioner forthwith. The 
application form had a note appended to it in these 
words: “Teachers mean persons who are bona fide 
wholetime teachers and does not include persons who 
are serving elsewhere and devoting part of their time 
to teaching in a school or college.” 

Held, (i) that in order to judge the competence of 
the petitioner to take the examination, the Court has 
to look to the provisions of the statute itself and not 
to anything that is added by way of a note in an ap- 
plication form. On the statute any person w’ho was a 
teacher, whether part time or wholetime, whether 
honorary or stipendiary, was compietent to appear at 
the examination provided he continued the occupa- 
tion of a teacher for a period of one year, 

(ii) that the action taken by the University was 
beyond its competence. The power of withdrawing 
a degree under certain circumstances was no doubt 
vested in the Senate but it had to be exercised with*^ 
the ambit of the Act, strictly, and could not be exer- 
cise 1 by any other bady than the Senate. 
matter of utmost importance that statutory bodies 
like a University should act strictly in accordance 
with the law made for them and to transgress it either 
in the spirit or in the letter. 

(iii) The appropriate prayer which should 
been sought was a writ of certiorari. The Executiv 
Council having exceeded its jurisdiction ' ana 
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In making its Resolution the Resolution must 

——An. 226 — Chancellor of University is subject to 
High Court s superintendence. See Allahabad Uni- 
wwity Act (3 of 1921). S. 42. AIR 1955 All 131. 

Art. 226-U. P. Education Code-Rules for guid. 

sc**®.®'* and Intermediate Colleges, 

K. 98 —Student entering institution is bound by the 
Mm— I nterference with disciplinary action taken 
t^fchool authorities. 

Any student seeking admission to an institution 
joo^ised by the Board, or an English School or 
Interm^iate College recognised by the.Board must be 
<tomed to have agreed to comply with and be gover- 
5J” by rules framed by the Board for guidance of 

o ^52 * , 2 j ^ student entering an institution under 
tu 90 of Education Code of Uttar Pradesh for guid- 
of English schools is certainly bound by the 
other clauses af the same rule which prescribe a pro. 
ce^e for disciplinary action against him it may be 
because the rule has a statutory authority or because 
ft student when seeking admission agrees to be 
governed by these rules. 

An order of rustication passed by the Inspector of 
^ ^*^der U. 90 (r) after a repart fram the head 
or the institution and on an admission of charges 

ftgainst by the student cannot be interfered with oy 

ft writ. 

Where there was an admission of the act.s of indis- 
cipfine the High Court will not tnter into any qnes. 

tion whether the punishment meted out is or not in 
TCoportion to the act of indiscipline committed by 
the studtnt. For that purpose it i> clear that the 
fttudent'fl remedy lies in an approach to the appro- 
priate authorities of the institution itself which may 
be 4he warden, the principal or the Inspector of 
Schools. On such a grouni no writ petition can be 
ontertained. AIR 1954 All 63C. 

' Art. 226 — Interference with disciplinary action 
taken 1^ school authorities. See Uttar Pradesh Edu- 
cation Code — Rule.s for Guidance of Engli.sh Schools 
and Intermediate Colleges, R. 96. AIR 1954 All 630. 

—Art. 226— Person entitled to apply. 

Obiter: To hold that a student has a legal right to 
come to a Court of law and require the head of the 
institution to justify his action where he has meted 
out some punishment or taken any disciplinary action 
will be subversive of all discipline in the schools 
ftnd colleges. The H gh Court will not ieterfere in 
auch matters which are matters for the internal 
autonomy of educational institutions. I L H (1954) 2 
All Seit AIR 1953 A\\ 623 (624) (Pt A) (Pr 5) (DBJ. 

[Overruled in AIR 1960 All 477 (FB).] 

Art. 226— Academic bodies. 

It is not right and proper for the University to 
-allow a candidate to appear in a subject in which it 
is not prepared to offtr facilities for instruction. It is 
however undesirable to issue notice to the University 
to show cause why an order should not issue direct- 
ing the University to provide practical tiaining for 
the applicant under Art. 220. 1953 All W R (IlC) 
S23 I 1953 All L j 59 : A I R 1953 All 244 (244, 245) 
(Pr* 2, 3. 4)(DB). 


— Arts. 226 and 29 (2)— Student refused admisssion 
4n College in the interest of discipline — High Court 

will not interfere* 

The principil of a college can without com- 
municating the reasons, inform a student studying in 
the college that he cannot be admitted to the college 
during the next session where the principal comes to 
the conclusion that such an action is necessary in the 

[Vol. 4.] Fn. D. 39. 
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interests of discipline among the students. Such an 

principal is not hit by Art. 29 (2) 

All L J 731 ; AIR 1953 All 90 (91) (Prs 3, 4) (DB). 
[Overruled in AIR 1966 All 477 (FB),] 

—Art. 226 -Judicial and quasi-j'udicial body ^ 

Prade.vh secondary school examination 
Board — Issue of writ against. 

UndirCl (3)of Para. 7 of the Andhra Pradesh 
Secondary Education Scheme embodied in Andhra 

dated e. l0-19oo, the functions exercised by the Secon. 
dary School Examination Board when it investieates 
into the cases of misconduct of the examinees are 
qua.si-)udicial in nature 19,55 Andh VVR 439 and 

1197 and 

1248 of 19o8 (Andhra Pra.), Foil. 

governing the procedure the 
aulhonty is bound to adopt the rules. But in cases 
where there are no rules the requirements of natural 
justice pe practically nothing more than the observ- 
ance of the princiale of audi alteiam partem. In 
other words no person should be condemned without 

nishavingnoticeof thechaigeagainst himand without 
an opportunity to meet the charges. AIR 1961 Andh 
Pra 40 (4j, 49, 50) (Pt A) (Prs 10, 11, ]2, 14, 17), 

220 — Writ against public authority-State 
Board under .\ssam Primary Education Act is a public 
authnritv an i writ can be issued against it. A IB 1964 

(^Pr^lSI^foB,® ■ 

^ ^Art 220 -Interference with university decisions. 
See C. P. Code (1908), 8. 9. AIR 1955 Assam 9 (DB). 

—Art. 226-Principal of private college alfiliated to 
University — Writ cannot be issued. 00 Cal W N 
220 . AIR 1962 Cal 520 (524) (Pt C) (Pr 22)7 

- — Art 220-Spjcfic Belief Act (1877), Ss 42 54— 
Results of University examinations - Powers of civil 
Courts to interfere — Suit for declaration or ioiunc- 
hons again.st University — Maintainability. See Snecifin 
Relief .Act (1877), S. 42. AIR 1961 Cal 31. 

- — Alt. 226-Educational institution run on Chris- 

tian principles and receiving State aid — Powers to 
impose restrictions on practice of other religions 
within college precincts - Refusal of Princina to 
permit Hindu Students to celebrate Saraswati Puja in 
College compound-interference - Powers of Hiah 
Court. See Ibid, Art. 25. A I K 1957 Cal 524. ” 

ii^r1erenfe.~ University authorities- 

Court cannot interfere 
with the decision arrived at by the University in the 
exerciseof Its powers under Regulation empower nl 
It to disqualify a candidate for a certain period “n 
case he was found guilty of having adopted an unfair 
means at the examination It would, of course be 
open to ^e petitioner to challenge the decision of' the 
University by regular suit, if so advised. A I R 1955 
Him Pra 9 and 54 Punj L R 369, Bel on A I r i 
Him Pra 8 t9) (Pt B) (Pr 5). ^ ^ 

—-Art. 228-ApplicabiI.ty - Discriminatory orders 

— luterference— Art. 14. ^ «^aers 

At the LL.B. Pass Examination of the Punfab UnJ 
versity a pandemonium ensued. Since orderly con** 
duct of the examination became impossible all 
answer books were collected and the hall was’rIpi.!.A 
Eventually out of 174 candidates the fourneH 
who were ringleaders were disqualified fofnno 
Out of the rest, 9 candidjtes were given thp 
appear in the paper on theTaw^TfencTi® 
regards the rest of the candidates, they we « to 


BIO 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 5 (g) 


deemed to have obtained zero marks and their results 
declared accordingly. 

Held, that it was within the province of the Syndi- 
cate to deal with the cases of the various categories 
of the candidates on their merits^ This could not be 
said to be a case of unfair discrimination. AIR 1957 
HimPra 31 (33) (Ft D) (Pr 11). 

^Art. 226 Writ application against Punjab 
University. 

The Punjab University is an autonomous body set 
up under the East Punjab University Act, 1947. 'it is 
true that the Governor of the Punjab is ex-officio the 
Chancellor of the University, but that would not 
make the University a department of the Government. 
So a writ application against the St&te of Punjab 
through the Registrar, t'unjab University, Solan, is 
bad. AIR 1955 Him Pra 9 (10) (Pt A) (Pr 7), 

“ Arts. 226 and 227 — Interference \\ith decision of 
election Tribunal under University Regulations — 
Unless wrong eiercise or a refusal to exercise a juris- 
diction is shown, decision cannot be interfered with 
under Arts. 226 and 227 — (East Punjab University 
Re^'dations, Regn. 24). A I R 1955 N U C (Him Pra) 
4517 # 

Art, 226 — Powder of Chancellor of University to 

gi\ ( direction — High Court, it can go behind it and 
question vesting of such power. See East Punjab 
University Act (7 of 1947). S. 15 (2). AIR 1955 
N U C (Him Pra) 4517. 


A University is amenable to a direction or writ 
issued by the High Court in appropriate cases. As 
however, it has been constituted to exercise some 
highly specialised functions acting^ through officers 
and subordinate authorities appointed or constituted 
by Itself in exercise of powers given by statute, there 
should be very good reason for the High Court inter- 
tering in this manner. The basic requirements for 
this are that (1) there should be a patent and un* 
doubted violation of a provision in the Statute or 
regulation or ordinance, governing the particular 
s^ubject: (2) this non-compliance or violation should 
have directly resulted in a substantial restriction of 
the service or benefit which a citizen is entitled to get 
from the University ; and (3) the direction or relief 
sought should be such that it should not add to the 
inconvenience suffered by the public at large, dispro- 
portionate to the injustice or inconvenience that is 
sought to be remedied. 

Changing of text books is left to the discretion of 
the University and there is no law that there should 
be no change of the text books for a certain period 
for examinations and the High Cx)urt should not 
enforce by a writ or direction such a prayer. 1901 
M P C 141 : 1961 Jab L J 430 : 1961 M P L J 973 i 
A I R 1961 Madh Pra 299 (300, 301) (Pt B) (Prs 2, 3) 
(DB)«^ 

Art. 226 — Powers of High Court — Nature and 

scope of — Mere technical breach of rule invites no 
interference* 


“Art. 226 — Discretion of C<.«!lege Principal w’ith 
regard to disciplinary matters— Interference, 

The High Court will not interfere with the discre- 
tion of the Principal of a College with regard to dis- 
cmlinary matters unless it is satisfied that the action 
of the principal was arbitrary, due to a mala fide 
exercise of discretion actuated by extraneous conside- 
rations. A I R 1952 Mad 151 Re), on. Madh BUT 
1955 (Civ) 5 : I L R (1955) Madh Bha ]54 : Madh B 
L B 1955 H C R 284 ; A I R 1955 Madh B 33 (34) 
(Pt B) (Pr 4) (DB). ' 

Art. 226 — Administrative orders— Instructions 

regulating admissions to schools— Breach— Remedy 
—Certiorari or mandamus out of place. 

As the instructions regulating admissions into the 
Basic Training School, are merely administrative or 
executive, their breach even if patent, would rot 
justify the issue of a writ of certiorari for quashing the 
cancellation of the admissions of students or for the 
issue of a w’rit of mardamus for their re-admission 
into the School. ILR (1963) Madh Pra 22 i 1962 
M P C 142 : 1961 Jab L J 1464 : 1962 M P L J 50 i 
AIR 1962 Madh Pra 126 (127) (Ft A) (Pr 6) (DB). 

Art. 226— Admission of students to Basic Training 

School, Betul The competent authority for such 
admission is the District Inspector of Schools. 1962 
M P C 142 r 1961 Jab L J 1464 : 1962 M P L J 50 j 
A I R 1962 Madh pra 126 (127) (Pt C) (Pr 5) (DB). 

Art. 226 — Admission to professional Colleges— 

Selection of candidates on merit — Number of marks 
obtained is not the only criterion to judge merit — 
Court will not interfere in selection. See Ibid, Art. 29 
(2). A I R 19f>2 Madh Pra 48 (DB). 

“ Arts. 226 and 29 (2) — Rules for admission to 
Government professional colleges are not statutory— 
They serve as Code of guidance to selecting autho- 
rities— Candidate satisfying qualification rules rejected 
—No violation of A rt. 29 (2) — Law Courts cannot 
interfere, 1902 M P L J (Notes) 327, 

——Art. 226— Writ against University — Grounds— 
Change of text books for examination— Writ to ore- 
vent will not issue. ^ 


The powers exercised under Art. 226 are discre- 
tionary and essentially equitable so that the High 
Court is not bound to exercise it whenever it finds 
some breach of some provision. If the breach or 
irregularity has really made no difference to the 
results, then the High (Ik)urt would be committing a 
serious misuse of its extraordinary powers if it still 
interferes. 

Where the meeting of a Board of Studies was held 
without the chairn.an nominated by Vice-Chancellor 
as required by S. 23 of the Vikram Univer.Mly Act but 
with the Chairman elected ad hoc by the members 
from themselves and the meeting took unanimous 
decision as to the change of text books for examina- 
tions : 

Held, that the absence of a nominated Chairman 
was a breach in a strictly technical sense ; but it led 
to no material difference in the decision. 1981 M P C 
141 : 1961 Job L J 430 i 1961 M PLJ 973i AlB 
1961 Madh Pra 299 (301) (Pt C) (Prs 5, 7) (DB). 

Art. 226 — University of Saugor Act (16 of 1946)i 

S. 14 (4) — Termination of employee’s services by 
Vice-Cihancellor acting under S. 14 (4) without refer- 
ence to Executive Council — Court cannot enquire 
into propriety of action. See University of Saugor 
Act (10 of 1946), S. 14 (4). A I R 1960 Madh Pra 208* 

Art* 226 — Powers of High Court — Interference 
in ihe administiation ol autonomous bodies likes 
University, 

The Madras University is an autonomous body and 
the discretion given to it to recognise degrees of ce^ 
tain other Universities as equivalent to their own and 
to refuse recognition of degrees of certain other 
Universities cannot be interfered with by Courts or 
law. Prima facie it is open to the Syndicate or tn© 
University to exempt individual cases from the 
tion of certain conditions or rules, if they 
to work unnecessary hardship. Though the Coui^ 
cannot interfere with the discretion ot the University 
in such matters the Courts have the power, if * 
a duty to recommend in suitable cases to Ihe Univer- 
sity to reconsider their decision within the scope 
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their powers. 1958 M«d W N 183 i 11958) i m t 
214 : AIR 1958 Mad 494 (495) (R B) (Pr 4® 

Art. 226— Recommendation to University. 

i® syndicate to exempt 

individuals from some of the conditions required for 

syndicate has 

got such a power of exempting individuals inasmuch 

'sr^erved with almost all 
public bodies. Of course, the High Court has neither 
the power nor the intention to interfere with dis- 
cretion of the University in such matters. But, it 
must be deemed to have the power, and indeed the 
duty, to recommend in suitable cases, to the Univer- 
sity to rwonsider its orders, if it deems Bt to do so 
It there is power to exempt individuals if the actual 
performance of the petitioner in the examination 

1 214:1958 Mad W N 

183 : AIR 1958 Mad 494 (Pt E) (Pr 7). 

226-Madras Educational Rules, Chapter III 
It. 12 (j) Agreement, between teacner and school 

management— Disciplinary action against teacher— 
Appeal to Director of Public Instruciion-Order of 
Director is amenable to writ |iirisdiction. 
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cin ^^®fwt®*“Dif£crcnce between— Pmvt 

sions of an Act and Departmental “ 

duties. They do not derive th®eir Lh^ "P'8!’‘® 

any legislative sanction. 18 Cut L T 334 

Orissa 25tf (259) (Pr 1) (db). ^ ^ • AIR 1952 

,h,, 

examination was based ^’PPfaring for the 

he was not 8iven^ he* nng-Tae«it’v"re 
hear thepetitioner-Etfect-Re”ieT. ^ agreeing to 

having passed an University that he 

resolution of the Univer^itv 

have passed the examination njit declared to 

appearing for examinatinn rf ^ debarred from 
petitioner that the by the 

based 00 suspicion of un^ were 

the petitioner and the resoluMon ^ 

passed without ffivinry were 


The right of tochers in schools in Madras area 'bdr^ o'^pStJ^ity 


waj. gcvcrncu uy me agreement between the teachers University authorities aZeZ h 
and tTie school management, the Madras Educational the petitioner an oonormndv ® to give 

Rules and the Instructions issued under Rule 12 (j), and to hear him an^d^ ordered bf /h'”® ®*P'anation 

Chan, m of thfi Hi, Ip. iIp.Ip. h.p matter. As this resolution ‘"to the 

reliefs which the Court wmdVh ® *^0 

Under the circumstances tho Sranted, held. 


auKi mo iijaiiuuiious issucu Unaer hule 12 ii) 

Chap. Ilf of the Rules. Under the agreement the 
services of the teacher could not be terminated with 

out holding an enquiry An enquiry was held by the under the crrcum7tance?fhrnT^ granted, held'; 
Head Master against the conduct of the petitioner dismissed. AIR 1952 Orissa ^ 

teacher and after hearing her, recommended her <-»rissa 19S (199) (Pr 5) (DB). 

dismissal. His report was accepted by the Managing 
Committee. The petitioner appealed to the Director 
of Public Instruction under Instruction 7 under 
Rule 12 (j) of Madras Educational Rules read with 


Oi ividaras tLaucational Huies read with 
pra 10 of the agreement. The appeal was disposed of 
by the Additional Joint Director, who recommended 
that the petitioner should be taken back in service 
with a warning and that she should bo given another 
chance. The Head Master preferred an appeal to the 
Chief Secretary of the State Government, who ffeling 
doubt whether an appeal lay to him asked the Direc- 
tor of Public Instruction, whether the appeal was 

competent. The Director of Public Instruction, how- 
ever, passed an order upholding the action of the 
management but directed the management to modify 

the order of punishment as "termination of service'* 

instead of as ‘ Dismissal*’: 

Held, that the Director of Public Instruction dis- 
posed of the appeal only as a public authoriiy and 
any order passed by him was amenable to the High 
Court's writ furisdiction. AIR 1903 SC 874, AiR 
1961 SC 372, Rel.on. 

The Additional Joint Director was an authority 
with co-ordinate power and jurisdiction with the 
Director of Public Instruction and the order of the 
Additional Joint Director disposing of the appeal was 
within his iurisdiction. Once the appeal had been 
disposed oi by him the subsequent order passed by 
the Director of Public Instruction on the same appeal 
was without jurisdiction. (Order quashed). WritPetn. 
No. 583 of 1958 (Mys), Rel. on. (1965) 1 Mys L J 469 
(DB). 

— — Art- 226— Writ against Syndicate of University 
—Plea of inconvenience- 

It will rot be fair to reject a writ application 
against the Syndicate of a University mere^ because 
some inconvenience is likely to be caused to the party 
against whom the writ is prayed to be issued. I L R 
(1954) Cut 644 I AIR 1955 Oiissa 151 (156) (Pt D) 
(Pr 17) (DB). ^ 


Order 

time of answering it, that he^h' at the 

the evidence waslNo Itive adduced Vo 

»' pn».pi./‘'oV z’jr.s 

him but also of any evideV« ®®®"'«tion against 

because otherwise he woulB have fl’sence 

mg what had been deposed /J ""means of know- 

J c !?,. 1|““ > Alf Vi 

h 9“ Vt!onVifeYha*tV' 

to be taken against him But he .1 proposed 

entire evidence on 1 whfch Ve n“®- Th" 

olhcerswho were in charge of Ve V "f the 

die .statement of A, the first^f. n r® < 5®“®‘"ation and 
Thera was also no suggestion ist/Vh' ’ ^ ass Student, 
stage that the Supervisor o° fh« n P® ‘»2"er at tha 
dent had any motivel^/nj'SL^fP'^y Super, nten- 

"■s™ o‘l 

Second M. B. B. S. Class wa, ^ student, in the 

according to the principlL^i I f^P,'® “"d sufficient 

the order disoualifying^tS ^i***'®® and that 

tion was not illegal as^ vird^Jf “ ?®^ ^tom examina- 

natural (ustice. AfR iget *he principles of 

Ail 41 ; aIr®"i9V2“'s cTun 

1963 Cur L J 537 (PunJ). ^ ^ distinguished! 
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Art 22fi — Natural justice, principle of — Educa- 
tional autboritv — Disciplinary jurisdiction — Mal- 
practice by candidate in univcrsi'y exanaination — 
Enquiry — Punishment — Interference by Court — 
Pun ab University Act (7 of S. 31— Rtgula- 

tions under- Regulations 11 and 19. 

The petitioner, a candidate for Engineering exami- 
nation ol the Punjab University in April 1961, was 
caught red-handed by the Supervisor with a hand- 
written chit which was lound under his table. The 
handwriting in the chit had a striking resemblance 
with that ot the p:titioner in his acswer book. The 
matter was immediately brought to the notice of the 
Superintendent. The explanation of the petitior er in 
his own handwriting was immediately taken and the 
petitioner was told that the matter would be reported 
to the University. The whole material consisting of 
the answer-book, the chit, the fxplanation of the 
petitioner and the reports of the Supervisor and the 
Superintendent were placed before the Examinations 
Standiny Committee which considered the same and 
disqualified the petitioner for April and September 
1961, Examinations. 

Held that the action of the University was in ac- 
cordance with Regulations 11 and 19 framed by the 
University and was perfectly legil and within its 
jurisdiction and the same wms not open to question 
under Ait. 226 of the Constitution on the ground of 
violation of principles of natural justice. Civil Appeal 
No. 132 ot 1959 Dh 6-2-1982 (SC) Oist. ('62i 64 Pun 
L R944. 

Alt. 226 -Jurisdiction of High Court — Decision 

of University —Interference. 

If the Regulations un Jer which the University acted 
are intra virts and the University did act in accor- 
dance with those Regulations, the High Court has no 
jurisdiction to interfere with the decision which was 
arrived at by the University. ('52) 54 PLR 369. 

Art. 226—Writs against educational authorities 

—Interference with disciplinary pow’ers— Enquiry 
in disciplinary matters— Scope ot. 

Where the authority is exercising its di?cip!inary 
pow'er it is only in exceptional cases (hat the courts 
should interfere in those now'ers. Matters of college 
discipline are entirely internal affairs of the college 
concerned. (1953) 2 All E R 717 and (1954) 2 .MI E R 
118, Pel. on. 

This by no means implies that in no ca-^e can the 

Courts interfere with the orders passed by the autho- 
rities in the exercise of their disciplinary powers. In 
proper cases where (he Courts find that orders invol- 
ving civil conse-iuenccb to the person concerned have 
been passed in violation of the principles of fair play 
and justice they should not hesitate to step in and 
strike down such orders. 

Held, that in the instant case the order of expul- 
sion against the oetitioner, a college student, by the 
Principal of the College for misconduct was neither 
mala fide nor in disregard of the principles of natural 
justice. 1961 Raj L W 406 : ILR (1961) 11 Raj 665 ! 
AIR 1902 Raj 103 (105) (Pr 6) (DB). 

Art. 226 — Q lasi publis authority — Private 

College. 

Management of private college entirely managed by 
private funds — Mere fact of affiliation to University 
does not make it quasi public authority amenable to 
the jurisdiction of High Court under Art. 220. 1953 
Ker L T 773 : ILR (19^3) Trav-Co 1224 i AIR 1954 
Trav-Co 199 (200) (Pt A) (PrsS. 9) (DB). 

5 (h). Courts. 

See also Note 07. 

Art. 226 — Writ petition— Practice— Interference 

by High Court— No interference with directions of 


Revenue Courts for correction of records— U.P. Con. 
solidation of Holdings Act (5 of 1954), S. 12, 

Section 12 of the Consolidation of Holdings Act (5 
of 1954) does not expressly provide for correction of 
papers. But the High Court does not ordinarily 
interfere with directions of revenue Court for correc- 
tion of papers. 1961 All W R (HC) 683, 

— ;Art. 226 — U. P. Panchayat Raj Act (1947) 
S 83— Panchayati Adalat— No power to convert civif 

case into criminal one— Relief against petitioner of 
civil nature — Conviction under S. 420, I. P. C. is 
without jurisdiction. See Panchavats -U. P. Panchayat 
Raj Act (2S of 1947), S. 83. AIR 1955 NUC (All) 4165. 


5 (i) Statutory bodies. 


• Art. 226 — Procedure— Duty of statutory tri- 
bunal. 

A statutory tribunal is expected to discharge its 
functions fairly and without bias even in a case where 
the interests of the Government areinvolved. Samarth 
Transport Co. (P.), Ltd. v. Regional Transport Autho- 
rity. ( 1961) 1 S C J *368 ; (1961) 1 S G R 631 i AIR 
1961 SC 93 (98) (Pc D) (Pr 10). 


• — •'^rt. 226— Writ petition under, against statutory 
body which is extinct — Petition not maintainable. 
Babu Ram v. Antrim Ziia Parlshad, ILR (1904) 
2 Ad 76; 196^ All W R(HC)167 : 1964 All L J353i 
AIR 1964 .ill 534 (537) (Pt D) (Pr 30) (FB). 


Art. 226 — Nature of direction or order that can 
be passed under the Article. 

In an application under Art. 226, challenging the 
order of the Strte Government directing the institu- 
tion of an enquiry under S 40, U. P. Kfuaicipilities 
Act, the High Court has no power to give a direction 
to the State Government to hold an enquiry into the 
allegations against the petitioner throiioh a judicial 
offijer The State Government has to hola an enquiry 
in accordance with the provisions of the U. P. Muni- 
cipalities Act, 1910; .and as long as it does so. the High 
Court cannot, in exercise of its writ jurisdiction' give 
any order or direction as to the manner in which the 
enquiry should be held. AIR 1955 All 106 (109) 
(Pt D) (Pr 7). 


Art. 226 — Actian of statutory body — Reasons 

for taking action if communicated to petitioner — 
Matter cannot be looked into under .Article 220. AIR 
1955 NUC (All) 4163- 

Art. 226— Market owned by Municipality — Busi- 
ness carried within such market — Levy of fee on use 
and occupation ot market is authorised by S. 293, 
U. P. Municipalities Act — Hence levy is not an un- 
reasonable restriction ou carrying on business— U. P. 
Municipalities Act (2 of 1916), S. 293. AIR 1955 
NUC (All) 4431. 


— Art. 226 — Application against statutory body 
dividual members, if to be made respondents. 

An application under Art. 226 of the Con titution 
ainst a Board of Censors constituted under S. 7 or 
e Cinematograph Act, is maintainable, although the 
dividual members of the Board aie not made res- 
mdents. Where persons holding the oifice are a 
itutory body fluctuating from time to time and who 
ar an official designation given to them by a strtute 
e proper course is to talce proceeding against tne 
dy in it5 official description and not against eacn 

such persons individually- 40 Mad 125, Ret. to» 
13 rico /t3f a\ iHrc Ift. IQ. O.Th 


Art. 226 — Proceedings against statutory body 

must betaken against the body in its official descri^ 
tion and not against individual members of foe Bo^ • 
40 Mad 125 and 28 Cal 479, Rel. on. AIR 1952 L« 
653 (655) (Pt D) (Pr 37). 
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Arts. 226 and 227 — Scope — High Court can in- 
terfere with orders of Authority under Minimum 
Wages Act. 


The High Court has jurisdiction under Art. 227 to 
interfere with the orders of inferior courts in ap- 
propriate cases. Therefore a writ petition under 
Arts 226 and 227 against the orders passed by 
the authority under the Minimum Wages Act is not 
Incompetent. 1962 Ker L T 618 : (1963) 7 Lab L I 
196 :ILR(196l)2Ker 637. 


Art. 226— Order passed by A opellate authority 

appointed by Afadhya Bharat State Government under 
R. 80, Madhya Bharat Motor Vehicles Rules. 1949 — 
High Court can interfere with the order, Civil Misc. 
Case No. 22 of 1951 (MB), Foil— Motor Vehicles Act 
(1939), S. 68 — Rules under— Nfotor Vehicles Rules 
(MB). R. 80. AIR 1952 M B 128 (129) (Pt B) (Pr 6) 


—Art. 226 — Right to apply for writs — Against 
whom available — Statutory corporations. 

In addition to the departments of the Governments 
and local authorities, there area number of corpora- 
tions created by statute, statutory corporations pro- 
perly so called, and almost invariably subject to the 
considerable control of a State Government or the 
Union Government. Broadly speaking they partake of 
the nature of State as defined in Art. 12; they have 
been treated as amenable to the writs and similar 
directions. There are, on the other hand, a number of 
Banks or banking or commercial corporations not 
created by statute, but incorporated or registered 
under it, subject to the controlling authorities em- 
powered to enforce the special law on the corpora- 
tions. These controlling authorities are State as de- 
fined in Alt. 12 and if they abuse their powers or 
violate any provision of the law, the aggrieved corpo- 
ration can seek a remedy by way oi a writ, but the 
employee or a third party contracting with the cor- 
poration cannot seek the remedy of a writ against it, 
because the offending corporation is not State as de- 
fined in Art. 12 of the Constitution and exercises no 
public functions. 1959 M P C 195 : (1959) 1 I ah L J 
618 I 1959 Jab L J 459 i 1960 M P L J 715 i AIR 
1959 Madh Pra 218 (219, 220) (Pt A) (Prs 5 6. 7, 9) 
(DB). 

Art. 220— Powers of High Court. 

Id considering whether statutory authority has 
acted unreasonably, the Court is only entitled to 
investigate the action of the authority with a view to 
seeing if it has taken into account any matters that 
ought not to betaken into account or cisregirded 
matters that ought to be taken into account Where 
the authority had not considered the question whe. 
ther a certain tax was leviable under certain provi- 
sions of law. the High Court cannot in a proceeding 
under Art, 226 .state the interpretation of the relevant 
provisions of the law because the High Court does 
not act as a Court of appeal. (1948) 1 K B 233, Pel 
on. 1901 M P L J 1011 : 1961 M P C 734 : 1961 
Jab L J 1327. 

Art. 226 — Proceedings without jurisdiction — 

Interference. See Sales Tax — C. P. and Berar Sales 
Tax Act (21 of 1947), S. 11- A. 1961 M P L J 52. 

Art, 226 — 'Substantial evidence' rule - Statutory 

tribunal— Test of rationality ol determination by. 

"Substantial evidence" rule becomes a test of the 
rationality of determination by the statutory tribunal. 
It means such relevant evidence as a reasonable mind 
might accept as adequate to support a Conclusion- 
Question of weight of evidence in determining is.sues 
of fact lies with the statutory authority— No interfer- 
ence. ILR (1955) Punj 639 i 56 Pun] L R 449 j 
AIR 1955 Puni 5 (12) (Pt H) (Pr 29) (DB). 


5 (j). Public authority. 

Art. 226— Authority— What is, indicated —Rele- 
vant criteria — State Bank of India is a public authority 
with public duties and not a commercial coiporation. 
(1900) 1 Ch 749, Oisting.; 1952 A C 452 Re), on. 
(1963; 2 Lab LJ 304 r AIR 1964 Mad 335 (338, 
343,346) (PtBMPis 4,10.11,14). 

— \rt. 220 -Jurudictiou — Trade Union- Applica- 
fion for registration — No action by Registrar — Peti- 
tion for writ lies. See Trade Unions Act (1920). S 8. 
AIR 1958 Pat 470 (DB). 

5 (k) High Court and its departments. 

■ Art. 226— Writ of Mandamus -U. P. High Courts 
(.\malgamation) Order (1948), Cl. 8(2) becond pro- 
vi_so, Cl. 18 — Direction issued by Chief justice on 
25-11-1948 under second proviso to Cl. 8 (2)— After 
application of Ss. 14 and 19 (2) of Bar Councils Act 
to new High Couit Cl. 8 (2) second proviso to Order 
oi 1948 stood repealed— DircctioD ii) nature of writ 
of mandamus issued restraining Chief Justice from 
enforcing ordei of 25-11-1948. See U. P. High Courts 
(Amalga.mation) Order (1948), Cl. 8 (2) Second Pro- 
viso, Cl. 18. AIR 1962 All 391 (DB). 


• “A”- and Art. 217 (D-.NIandamus- Writ of 
—Claim by Judge of High Court that he has not rea- 
cbed age of superannuation — Demand made by him 
to Chi^ Justice to supply him with work as Judge of 

High C^urt Decision by Union Government, that 
Judge has reached superauQuation age and should 
therefore demit oilice— Decision of Government com- 
municated to Judge and woik not supplied to him by 
Chief Justice —Petition for issue of wiit of mandamus 
nleci in High Court by the Judge against the Chief 
J ustice— Diderence of opinion bttween Judges hear- 
ing appeal from oider of dismissal of application as 
to whether Rule nisi should issue — Question refer- 

Racial Bench under 01.36, L.etters Patent 
(Cal.) Held by the Special Bench that on mateiials 
in the pelilion and aonexuies thereto, a Rule nisi 
should issue. Jyoti Prokash MittM v. Hon’ble Mr. 
Justice H. K. Bose, Chief Justice of High Court, Cal- 

^ 6G2 : AIR 1963 Cal 483 (490. 
497, 500) (Pt A) (Prs 33, 77, 92) (SB). 










Chief Justice withdrawing duties and functions 
trom Judge of High (Dourt acting on decision of 
Union as to completioc of 60 years of his age by the 
said Judge -Writ may issue against ( hief Justice, not- 
wilhstandiDg absence of Union of India. Jyoti Pro- 
kash Mitter V- Hon’ble Mr. Justice H. K. Bose C. J., 
Cal. High Court, 67 Cal W N 662 : AIR 1963 Cal 
483 (489) (Pt F) (Pr 25) (SB). 

—Arts. 226 and 217 (1) — Judge, age of-Age given 
by Judge (J.P. Mitter, J., of Calcutta High Court) 
at time of appointment disputed and Judge retired on 
ground of superannuation— Writ proceedings agaiust 
order of Union of India dismissed by Punjab JHigh 

Court Special Leave to appeal also refused by 
Supremo Court- Request by retired judge, neverthe- 
less, to Chief ]u>tice of High Court concerned to 
arrange for his sitting in Couit as a Judge- BequeM 

not complied with — Writ petition in same Couit for 

issue of Rule against Chief Justice-Petition dismiss. 

filich^ DifVirp Judge-Appeal to Division 

in,! ^ of views between Judges constitut- 

regards disposal of appeal See Ibid 

Art. 217(1). Alh 1903 Cal 183 (DB^ ' ® 

• -Art 226-Jurisdiction - Calcutta Hiab Court 
(\ acat|nn) Order, 1900 -Hesolution by all Judges of 

OrH« vacations in accordance^with 

Order Application by representative members of 
legal profession challenging order as ultr^ vTre, "cd 
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restraining Chief Justice from giving effect to reso- 
lution Ntaintainabiiity — Non-joinder of other 
Judges Union of India represented by Home Secre- 
tary imp]eaded as respondent— Effect. 

The Calcutta High Court (Vacation) Order, 1960, 

was issued by the President under S. 23-A of the 
Court Judges (Conditions of Service) Act, 1954 (as 
amended by Act XLVI of 1958) curtailing and re- 
ducing the vacation as fixed and determined by all 
the Judges of the Calcutta High Court. In accord- 
ance wuh thi*: Order there was a resolution of the 
Full Court, dated 27-1-1961 by which the vacations 
were curtailed. Three representative members of all 
three branches of the legal profession, an advocate, a 
barrister and a solicitor, moved an application under 
.'\rt, 226 of the Constitution challenging 8. 23-A and 
the President’s order as ultra vires and unconstitu- 
tional. The respondents to the Petition were the 
Chief Justice of the Calcutta High Court and the 
Union of India represented by the Home Secretary. 
A writ in the nature of mandamus was sought against 
the Chief Justice directing him not to give efiect to 
the Full Court resolution, dated 27-1-1981. 

Held : (Per Special Bench) that the petition should 
bo dismissed as being incompetent on technical 
grounds. 

Per P. B. Mukharji, J, : — The impugned presiden- 
tial order having been made at New Delhi and the 
second respondent being also at New Delhi, the Cal- 
cutta High Court had no jurisdiction to entertain the 
petition in view of the majority decision of the 
Supreme Court in AIR 1981 S C 532. 

Per Bose J. : As the Judges who were parties to the 
resolution of the F uli Court had not been made par- 
ties to the petition, no adjudication could be made in 
their absence. Hence the application was not main- 
tainable as being defectively constituted. 

The application must fail on the ground of bias. 
T'he past conduct of the Judges of this Court includ- 
ing those constituting this Special Bench as evidenced 
by the i^olutions passed from time to time show 
that the judges have all along b<>en opposed to the 
curtailment of the vacation of this Court. The Judges 
constituting this Special Bench could not properly 
deal with this application. So far as respondent 
No. 2, the Union of India, was concerned the Cal* 
cutta High Court had no jurisdiction to grant any 
relief against the said responaent. 

Special Bench constituted of only three fudges of the 
High Court had no juri?»diction to restrain the Chief 
Jusiict from giving effect to those resolutions so long 
as they stood untescinded. 

Per F* Mukharji, J. and Bose, J. — The legal pro- 
fession ha.^ the locus standi to make such an aoDlica- 
tion. 

P. B. Mukharji, J. — Writ can be Issued against 
tne L»niei Justice in au administrative matter such as 
the present one. Pramitha Nath Mitter v. The Chief 
Ju'tice, Calcutta H. C., 65 Cal W N 920 : AIR 1961 

(Ft B) (Prs 25, 26, 28, 

46, 4/. 50. 51, 60, 62) (SB). 


Art- 226 (1) Certiorari and prohibition again 
Tribunal which is branch of High Court. 

A writ of certiorari or prohibition cannot be direc 
ed by High Court to any tribunal which is a branc 
of the High Court for the purpose of quasbrnc i 
proceedings. Alt\ 1955 M B 69 (69/ (Pr 3) (DB). 

—Art, 226— High Court Judge acting as Industrii 
1 nbunal — High Court can interfere with certiorar 
AIR 1958 Mad 433 (441) (Pt C) (Pr 29). 


The High Court which is not amenable to the writ 
jurisdiction under Art. 226 is the Court dealing judi- 
cially with matters. Where the function of the High 
Court was merely administrative and even there it 
merely gave ertect to a decision of Government, there 
is no basis for the objection that the impugned Gov- 
ernment Order had requested the High Court to refix 
the seniority in ;accordance with the Government 
decision and as it was the High (Ik)urt which ulti- 
mately gave effect to the reduction, the present writ 
petition must be deemed to be one to quash an order 
of the High Court. 70 Mad L W 553: (1958) 1 M L J 
38 I ILR (1958) Mad 158 : AIR 1958 Mad 53 (68) 
(Pt G) (Pr 54). 

• Art. 228— 'Any person or authority’ — High 

Court cannot issue writ or order directly to itself to 
quash order made by itself on administrative side— 
Application for enrolment as advocate rejected by 
High Court — No writ to quash order against High 
Court or Assistant Registrar. 

Where an application of the petitioner for enrol- 
ment as an advocate has been rejected by the High 
Court on its administrative side, a Bench has no 
jurisdiction to issue any wTit or direction or order 
to the High Court requiring it to enrol the petitioner 
as advocate or even to reconsider his application for 
enrolment. (1925) 2 E B 43, (1898)2 Q B 680,ReI.on. 

Nor can the writ or direction be issued to the 
Assistant Registrar of the High Court who in the 
discharge of his duties had only communicated to the 
petitioner the decision of the Full Court that his 
application has been rejected. On principle, it is 
difficult to hold that a writ of mandamus can be 
granted against one who is an inferior or ministerial 
officer bound to obey the orders ol the higher autho- 
rity to compel him to do something which is part of 
his duties in that capacity. 6 T R 169 and 3 Ad & E 
414, Rel. on. 

Per Ramaswami J.: — It cannot be right to say that 
High Court can issue a writ or order directly to itself 
to quash au order made by itself. It is immaterial 
whether in making the order the High Court acts in 
a judicial or administrative role. Under Art. 220 (1) 
the High Court shall have power to issue to any 
person or authority directions, orders or writs. It is 
apparent that a writ cannot be issued by the High 
Court to itself for the process involves rather the 
absurd position that it calls upon the Judges to show 
cause to themselves why they should not be directed 
to quash something they themselves have determined. 
It is also manifest on principle that a judge is without 
jurisdiction to issue a writ or order to another fudge 
of coordinate jurisdiction and power to compel per- 
formance of duties. The very nomenclature of the 
writs — "Mandamus, certiorari, prohibition” implies 
superior power— the power of a superior authority to 

compel an official or an inferior tribunal to act in a 

certain manner. The same reason which prohibits an 
inferior court from controlling the conduct of a 
superior tribunal applies in equally cogent manner to 
the effort of one judge to comoel the action of 
another judge of co-ordinate jurisdiction and po wer. 

Per Sinha J.: — The High Court cannot issue any of 
these prerogative writs on the Judges of the High 
Court on its administrative side as they are not 
inferior to the High Court sitting on the judicial side. 
Babul Chandra Mitra In re, ILR 31 Pat 405 i AIR 
1952 Pat 309 (310, 311. 312) (Prs 6, 9, 14) (FB). 

5 (I). Election Tribunal. 

Arts. 226 and 324 (1)— Petition against Election 

Tribunal. 

A High Court has jurisdiction to entertain a writ 
petition against an Election Tribunal. 1953 All VV ** 
(HC) 216 I 1953 All L J 323 ; ILR (1954) 2 All 515 i 
AIR 1953 All 633 (634) (Pt A) (Pr 5) (DB). 
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22/’-Error of law in decision of Election 

“ (Representation of the 

M) (?, IsSB'. *" “ "’"I 

5 (m). Industrial Tribunal. 

® 226 Industrial Tribunal ceasing to exist— 

Writ against its award cannot be issued— (Industrial 
Disputes Actp47), S,7). Lloyds Bank Ltd. v. Lloyds 

W/) (Pt BMP^^ 1956 S C 746 

—Art. 226-IndustTiaI Disputes Act a947). S. 2 (k) 
Industrial dispute — Dismissal — Misconduct — Deli- 
berate disobedience of circular issued by manage- 
ment amounts to misconduct — Dismissal is within 
discretion of management — Order substituting its 
punishment by tribunal is liable to be cua^ed, 
(1959) 2 Lab L J 709 (AP). 

~*Art. 226— U, p. In Austria] Disputes Act {1947), 

Representation — Govt. Notification No. U 404 of 
14-7-1954. CIs 17 and 21— Director of company who 
is a practising lawyer can represent the company as a 
director — Lawyer-director not allowed to represent 
Company — Writ under Art. 226 can be issued — 
(Industrial Disputes Act (1947), S. 30 (ii) — Com- 
panies Act(l913),S, 2 (ll)). AIR 1955 NUC (All) 
17 1 !• 

—Arts. 226 and 227— Order contrary to law— In- 
dustrial Disputes Act (1947). S. 25.G — Question 
whether there was single industrial establishment 
or different industrial establishments — Conclusion 
drawn from fac‘s as found by Industrial Tribunal is 
not mere questions of fact— Order passed by Tribunal, 
if not justified in view of S. 25-G, can be challenged 
and set aside in application under Arts. 226 and 227, 
as being contrary to law. 62 Bom L B 972 j (1961) 1 
Lab L J 42: (1960-61) 19 F J R 396 i ILR (1960) 
Bom 1034 I AIR 196L Bom 277 (279, 280) (Pt A) 
<Pr 11) (DB). 

Art. 226— Industrial Disputes Act (1947), S. lO-.A 

— Arbitration agreement — Arbitrator appointed by 
consent of parties under S. 10-A — Award made by 
Arbitrator — Certiorari — Arbitrator is not statutory 
arbitrator amenable to writ jurisdiction of High Court. 
(’61) (1961) 1 Lab L J81 (Ker). 

[Held overruled by AIR 1963 S C 874 in .AIR 1963 
Ker 324.] 

—Art. 226 — Writ against authority constituted 
by Central Government - Authority functioning 
within jurisdiction— (Quaere). 

Quaere Whether the High Court is competent to 
issue any writ under Art. 220, on the Industrial 
Tribunal fuactioning within its jurisdiction though 
it owes its appointment to the Central Government. 
(1952) 1 Lab L J 493 i AIR 1952 Pat 56 (61) (Pt D) 
(Pr 22) (DB). 

5 (n). Corporations and companies.: 

■Art. 220— Writ to private bodies— If can issue. 

The writ which is available to an aggrieved party 
cannot be issued to private bodies or organizations 
like companies or co-operative marketing societies. It 
could be issued only to inferior Courts, tribunals and 
bodies entrusted with powers by the law of the land 
to affect the rights of parties. AIR 1951 Mad 249* 
(1950) 2 M L J 278, Foil. (1959) 1 Lab LJ 554(ADdh 
Pr»). 

—Art. 226— Writ against corporate body, for doubt, 
ful illegalities. 

While no doubt, it is correct to say that the fact 
that the issue of the writ may upset the quiet and 
peace of a corporation, or may even bring about the 
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dissolution thereof for the time being, is not by itself 
a reason for refusing the writ, where the illegalities 
brought to the notice of the Court are ffrav^e and 
manifest. Where the alleged illegalities are of a 
doubtful nature, the Court will decline to issue the 

(Pt K) (?r 36MDB?.''* 

5 (o). Income-tax authorities, 

•—Art. 226 — Income-tax Officer acting under 
a. Income-tax Act, without jurisdiction— Writ of 
certiorari or prohibition can issue against him. Cal- 
cutta Discount Ltd. v. Income-tax Officer, Com- 

(Pt°CnPr27|’ air 1961 SC 372 (3j0) 

5 (p). Administrative authority. 

—Art. 226 — Jurisdiction-Issue of writs under- 

Conditions and limits to (lower. 

Under Art. 226 of the Constitution the High Court 
can issue the writs mentioned in the Article not only 
lor the enmreement of fundamental rights but also 
for any other purpose. The High Court can issue 
writs even against any authority or per<JOD only in 
appropriate cases. But the High Court should not be 
reluctant to issue its prerogative writ whenever it 
finds that the sovereign Legislature has not been duly 
obeyed and powers have been assumed which the 
Legislature never conferred upon the executive 

—Art. 226 - Himachal Pradesh Administration is 
not juristic entity and it cannot sue or be sued-Henca 

i is competent against H. P. 

(VrT77*^*^^^'°° (16)l(Pt C) 

Sch. I. P.rt Ii - Himachal 

Pradesh Administration not being lurisHc o^spn- 
Petition under Art. 226 is not maintainable against it. 
without impleading the President or the AdJunTsba 
tor who administers Himachal Pradesh as represLu- 
five of President. AIR 1964 Him Pra 19 (22) (Ptl) 

5 (q). Board of Revenue. 

Art. 226 1 .^. P. Land Revenue Act (1917) 

(3- (c.-S^ond appeal only on ground conSlatS 
by second proviso to S. 40. c:* P. Tenant Act- 
Ground not presied-Board of Revenue giving way to 

extraneous consideration and exercising jurfsdiedon 

iiil 

venue"*’ ~ ~ "f Re- 

oa'rtment'of any de- 

d.re“c"tion^ o„"ft' sfo°uTd* L“e issued “onTyte'xTe'J^o^^l 
circumstances. AiR 1952 Vind Pra'lO (10)“ 

5 (r). Union of India. 

Arts. 226, 239 ( 1 ). Seb I P*rf rr u; 

tion against “Himachal Prad^h AdministSn“®as 
main respondent — Hirmohal as 

*- hTSuT ^'prfdt h “Admfea^o?" 

juristic person cannot sue or be sued — ° * 

Frame of petition held dSve AIR 

19 (22) (Pt A) (Pr 8). air 1964 Him Pr* 

5 (s). Military authority, 

Tirn^?r’4?oa-of"-ISrnrSro1SK^^^^^ 
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—High Court will not interfere under Art. 226 of 
Constitution. See Army Instruction (Incia), No 212. 
AIR 1953 Punj 137. 


5 (t). Railway Administration. 


—Art. 226 — Powers of High Court — Tuquiry com- 
mittee functionirg under control of authority not 
amenable to High Court’s jurisdiction— Perpetration 
of injustice— Hik h Court has power to prohibit— 
(Railway Establishment Co.ie Vol. 1 R. 1707 (c' ) 
A I H 1956 S C 246: 1956 S C J 323. Foil. A I R 1957 
All 671 (077) (Pt F) (P- 34) (DB). 


Art 226 — Failway Establishment Code (1951), 
App. XIII, Part B, R. 1 — 'Due cause — Administrative 
determination of, by Covernment — Court cannot re- 
vise it under Art. 22'-1 of the Constitution. See Bail wav 
Establishment Cade (lf51), App. XHl, Part B, R. 1. 
AIR X965 Cal 389. 


6. Aggrieved person. 

(a) Existence of right is basil of petition, 

(b) Exception to. 

(c) Firm, application on behalf of. 

(d) Company, corporation and representative 

body. 

(e) Person adversely affected. 

(f) Person directly affected. 

(g) Joint Hindu family. 

(h) Taxing statute. 

(i) Tax payer and elector, 

(i) Constitutionality of law, right to question, 

6. Aggrieved person. 

—Art. 226— Right to apply -Person aggrieved — 
Who is — Kerala Cinemas (Regulation^ Act (32 of 
1958), S. 12 proviso — “Affected by the order” — 
Meaning. 

Where the petitioner lardloid, vho had leased out 
his talkies to the respondent and had issued to him a 
notice to quit, objected to the grant of a fresh licence 
to the nspondent lessee to exhibit ciuema^ograph 
films under the provisions of the Kerala Cinemas 
(Regulation) Act 19.58, and applied for a writ of 
certiorari to quash the order of the State Government 
granting licence to the respondent : 

Held, that the petitioner was not a ‘party aggrieved' 
and had no locus standi under Art. 226. The words 
•j^rson aggrieved’ do not really mean a man who is 
disappointed of a benefit which he might have recei- 
ved if some other order had been made. A person 
aggrieved must be a man v/ho has suffered a itgal 
grievance, a man against whom a decision has been 
pronounced which has wrongly deorived him of 
something or wrongfully refused him something or 
wrongfully affected his title to something. (ISbU; 14 
Ch D 458 (465) and (1959) 2 W L R 194 and A I R 
1946 Nag 24 and A I R 1917 All 160, Rel. on ; (1887) 
19 Q B D 174 and (1894) 2 Q B 805 ; A I K 1952 S C 
319 and AIR 1952 Mad 825 ai.d A 1 R 1957 Mad 551 
and A I R 1959 Mad 528, Oistmg. 

The words “affected by the order” in S. 12 proviso 
of Kerala Cinemas Regulation Act, in law, imply that 
the arder must bring about or produce a -hai ge in 
the petitioner’s legal rights. In short, the words 
‘affected* and ‘aggrieve!’ though not .synonymous are 
analogous. 1960 Kcr L J 725 : 19G6 Kcr L T G3« ; 

AlRl90JKer 678 (379. 380. 3S1) (Pt A) (Prs 2, 3. 

4i 5). 

—Art. 22G— Certiorari— Issue of writ— Person apply- 
ing for, must be person aggrieved Madh B I. J 1954 
HCRl: AIR If- 54 M B 161 (167) (ItD) (Pr 27) (DB). 

Art, 226— Where there is no failure of justice 

High Court will decline to interfere on account of a 


grievance of technical character in writ proceedion^ 
A I R 1957 S C 227, Rel. on. 1965MPLJ(Note5)16e. 

— Arts. 226 and 227— Certiorari — Adjudication bf 
Industrial Tribunal — Error made at the instance ara 
in favour of petitianer - Writ will not be granted. 
AIR 1962 Madh-Pra 172. 

Art. 226 — Interference— Grounds — Held that 

party had no locus standi to maintain a petition 
under Art. 226 — Notification under S. 3 (2), M. P. 
Official Languages Act —Validity. See M. P. Official 
Languiges Act (195U), S. 3 (2). AIR 1959 Madh Pra 
208 (DB). 

• Art. 226— Right to ap>ly— Person aggrieved. 

Held, on facts that even assuming that technically 
it was necessary for R one of the operators, the peti- 
tioner herein to have made a representation at each 
stage with reference to each notification, substantially 
he did make a representation opposing the vaiiation. 
This was the mo^t material circumstance in deciding 
whether he could invoke the jurisdiction of the High 
Court under Art. 226, He had not only filed a rfr 
presentation after the notification under S. 47, but ha 
was even allowed to put forward his view before the 

State Transport .Appellate Tribunal. The fact that he 

was heard by the Appellate Tribunal itself showed 
that he was treated as a person aggrieved. R was cer- 
tainly a person aggrieved by the order of tl e Appel- 
late Tribunal sought to he quashed. The true princi- 
ple was to determine whether the applicant had an- 
interest distinct from the general inconvenienoe 
which may be suffered by the law being wnrongly 
administered. Obviously R had such an interest. 
(1921) 1KB 248, Rel. on. Swami Motor Transport 
(Private), Ltd. v. Raman 6c Raman (P), Ltd., (1961)2 
Mad L J 127 I ILR (1961) Mad 110 i A I R 1961 Mad 
180 (183, 184; (Pt A) (Prs 5, 6) (FB). 

Art. 226— Certiorari— Right to apply for writ— 

(Madras Rice Mills Licensing Order, 1955). 

.A statutory right to object to (he grant of licence or 
pei mission may not be the exclusive test, to apply 
deciding whether an applicant for a writ of certiorari 
is an “aggrieved” person entitled to challenge the 
validity of the ordei which he seeks to avoid. Thff 
real test is to see whether the applicant has an 
interest distinct from the general inconvenience which 
may be suffered by the law being wrongly adminis- 
tered, anl if that were the real test a mill owner has^ 
an interest of his own in question whether another 
mill o vner should be granted a licence to work ft 
mill in close proximity to his jwd. Where actually 
both the lictnsing authority and the Government 
which assumed an appellate jurisdiction, permitted 
him to make his representations objecting to the grant 
of the licence and considered the objtctions before 
the final decision to reject them and grant the licence" 
was reached he should be treated as a “person aggrie- 
ved”, a special inteiest of his being affected by the 
order This clothed him wi h a right to invoke the 
jurisdiction vested in the High Court by Art. 220 of 
(lie Constitution to issue a writ of certiorari. (1921) 1 
K B 248. Rel. on. 1957 Mad W N 308 i (1957) M D 
(Cr) 263! (1957) 2 MLJI: 70 Mad L W 549 i 
ILR (1957) Mad 845 : AIR 1957 Mad 551 (553, 554) 

(Pt B)(Prs 10, 11). 

Art. 226 — Certiorari — Writ of — Who can apply* 

W here by an order a per>on is declared an evacuee^ 
and his property as evacuee property there is nP 
ground for quashing the order by issuing a writ ot 
certiorari when such a person himself has not chosen 
to complain before the High Court agiinst suen 
order. 1951 Mad W N 477 t 1951-2 Mad Lj 1 J Al« 
1951 Mad 930 (934) (Pt E) (Pr 16) (DB). 

Art. 226-Orissa Sales Tax Act (XIV 

S, 14 — Petition for refund of tax paid voluntftruy 
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without any assessment order- Case not falling under 
provisions of S. 14 of Orissa Sales Tax Act — High 
C^rt would not exercise its jurisdiction under the 
AHicle as there was no right to be enforced against 
hales Tax Officer. 

Where the claim of the petitioner was for refund 
of wrtain amount of sales tax paid by him voluntarily 
without any assessment ordeti the High Court would 
not exercise its furiidiction under Art. 226. Section 14 
Orissa Sales Tax Act deals with the right of 
refund, of an assessee, where sales-tax was not payable 
by him in whole or in part and the pioviso to the 
section prescribes a special period of limitation for 
such application of refund. According to S. 14 and 
the rules made thereunder prescribing the procedure 
for refund under S. 14, there must be an order of 
assessment passed by the Sales Tax authorities for 
claiming refund under the main portion of S. 14. 
Therefore, when there was no order of assessment, 
^ere was no right to be enforced against the Sales 
Tax Officer under the provisions of Orissa Sales Tax 
Act, the petitioner must be left to pursue his normal 
remedies for the purposes of enforcing his right (f 
refund, if any. because the High Court’s jurisdiction 
under Art. 220 in such cases would arise only for 
enforcing a statutory obligation on the Sales Tax 
Officer, which could not be exercised in th^ instant 
case. AIR 1962 S C 1320. Rel. on. (1964) 15 S T C 855: 
ILR (1964) Cut 535: 30 Cut L T 553 : AIR 1965 
Orissa 75 (75, 76) (Prs 4, 5) (DB). 


The existence of the right to enforce a legal right is 

the foundation of the exercise of jurisdiction of the 
High Court under Art 226, The legal right that can 
be enforced under Art 220, like Art. 32, must ordi- 
narily be the personal or individual right of the 
petitioner himself who complains of infraction of 
such right and approaches the Court for relief. In 
the case of some of the writs like habeas corpus or 
quo warranto this rule may have to be relaxed or 

modiHed. A I R 1952 S C 12 and A I R 1951 S C 41, 
Foil 

Held, on facts (i) that there was a legal right ac- 
cruing to the petitioner under the agreement entered 
into and that was abridged, if not destroyed, by the 
impugned Act; (ii) that the legal right of the peti- 
tioner was infringed by the provisions of the impugn- 
ed Act; and (iii) that as the petitioner’s personal right 

the Company and to receive remuneration 
therefor had been infringed by the provisions of im- 
pugned Act, he had locus standi to 6Ie the petition 
Art. 226 of the Constitution. AIR 19M Cal 
267, Reversed. Calcutta Gas Company (P^ope^t^') Ltd. 
V. State of West-Bengal. (1963) 1 S C J IU6 : '(1902) 
Supp 3 S C R 1 1 (1962) 2 S C A 147 : A I R 1962 S C 
1044 (1047, 1048) (Pt B) (Pr 5). 

• ““Art^32— Right to apply. See Tenancy Laws — 

w I. , of Proprietary Rights (Estates, 

Mahals and Alienated Lands) Act (1 of 1S51). S. 3. 

A I h 1959 S C 735. 


Art. 226 — Petitioner seniormo.st stenographer in 
grade If in office ot Commissioner of Commercial 
Taxes— Subsequent formation of separate cadres for 
Commissioner's office and range offices — Rules for 
recruitment, transfer and promotion not framed — 
Transfer of petitioner as stenographer grade H to 
lange office— R, stenographer grade H in lange office 
promoted to grade I in Commissioner’s office — Peti- 
tioaer challenging order of transfer and claiming 
right to be promoted — Held that Commissioner had 
plenary powers of promotion and transfer from one 
cadre to another in the absence of rules and that R’s 
promotion ba.'ed on seniority and suitability was pro- 
per and that petitiorer had no right to claim promo- 
tion. 31 Cut L T 819 I (1965) 7 O J D 129. 

Art. 226 — Travancore Public Canals and Public 

Ferries Act — Fixation of timings under R. 74 by 
Government — Petition under \rt. 226 for quashing 
the order— Competency — Person aggrieved — Who is. 
See Travancore Public Canals and Public Ferries Act 
(VI of 1090), Rules under, R. 74. A I R 1955 N U,C 
(Trav.Co) 6004 (DB). 

6 (a). Existence of right is basis of petition- 

• Art. 226— Who can file petition under— Person 

having subsisting ri^ht on dale of petition — Right 
coming to end subsei^uently — Person not entitled to 
relief. 

If a .scheme was validly promulgated and became 
final within the meaning of S. 68-D, Motor Vehicles 
Act it had the effect of extinguishing all rights of a 
person to ply his vehicles under his permit. After 
cancellation of his permit he could not maintain a 
petition for a writ under Art. 226 because a right to 
maintain such a petition postulates a subsisting per- 
sonal right in the claim which the petitioner makes. 
Even if the petitioner at the date of the petition filed 
in the High Court, held a ot rmit which was to enure 
till a certain date, if the peimit was validly terminat- 
ed from the date speci6ed, he will not be entitled to 
any relief. Kalyan Singh v. State of U. P., (1963) 1 
S C J 50 : 1962 Supp (S) C R 76 ILR (1962) 1 All 
906 r 1962 Ail L J 523 : A I R 1962 S C 1183 (1188) 
(Pt D) (Pr 14). 

Art. 226— Person who can apply— Person who 


'/in* 


Tf Cttfi Ii 




has a legal right to enforce can apply* 


A petitioner will be entitled to a writ under Art. 220 
only if he establishes a legal right. A I R 1955 Ajmer 
33(37)tPtC) (Prl4). 

Art. 220 Right to apply — Conditions — Infringe- 
ment of substantial right— Necessity. 

Before a petitioner comes to the High Court to ask 

for the extraordinary jurisdiction of the Court under 

Art. 226, he must himself establish that he has a 
substantial right which has been infringed. 

Where a Municipal Corporation passed a resolution 
tor grant of fresh licences for cycle*rickshaws ; 

Held, that a petition under Art. 226 challenging 
the vires ot the resolution by one of the several rick- 
shaw owners was not maintainable as the right of the 
petitioner which would be affected by the grant of 
more licences was inBnitesimal. A I R 1951 S C 41 
Foil. A I R 1961 All 72 (73) (Prs 3, 4). 

, Alt. 226-Migration to Pakistan— Intention— Re* 

turn to India without permit-Order for deportaion 

N U^C (AM)l779 ^ ^ ® 

——Art. 2^ Applicability of S. 5, Influx from 
Pakistan (Control) Act. 1949 - Applies to Indian 
Litizen returning under temporary permit — Proceed- 
ing cannot be quashed. See Influx From Pakistan 

S. 5. AIB J955 NUC(AI1) 

J ~i his resignation on 

2nd Pebrua^, 1953 and asked to be relieved by 3rd 
March, 19M. On 10th February, 1953 the Sub- 
Uivisional Ottcer accepted the resignal ion. On 24th 
February, 1953. he sent his application for permis- 
sion to withdraw his resignation. No orders weie 
passed on this application as Government’s orders 
were awaited and on 7th March 195". ^ r r> 

No. 2627/16 was issued that those Patwaris who'ha^' 
withdrawn their resignations before they were order- 
fo charge and those who had applied 

after the acceptance ol their resfgna- 
be re-employed as Lekhpals provided fhey 

Ma^rch sV&a^nd^h 57 years. 6 months by 

anH ^ ^ excellent record of work 

The petitioner was fined, suspended and reduced oa 
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a number of occasions and it can by no means be 
said that his service record was good. On petition 
under Art. 220 that he should have been allowed to 
continue in service, 

Held, that no question of withdrawal could then 
arise, his resignation having been already accepted. 
Even if his withdrawal of resignation application had 
^^^'^^^ved before the resignation was accepted, he 
could riot claim an absolute right to withdraw his 
resignation. The resignation was unconditional, and 
whether he would be permitted to withdraw that 
resignation was a matter within the discretion of the 
appointing authority. After his resignation was ac- 
cepted on 10th February, 1953, he could only be re- 
employed and the re-employment had to be in 
accordance with the directions issued by the Govern- 
ment in Government Order, dated the 7th of March. 

The petitioner could not claim that he had a legal 
right to be re-appointed. His character roll was not 
satisfa^'tory. The Sub Divisional Otficer being of that 
opinion, he decided not to re-appoint the applicant. 
1 his he was entitled to do and the applicant could 
not make a grievance of it in a writ petition under 

All L J 411 : A I R 1954 All 638 (638, 
639) (Prs 2, 4, 5) (DB). 

— -Art. 226— No invasion of legal right— No action 
under Art. 226— (Master and servant). 


Under Article 226 an applicant can move a wri 
petition only if a legal right of fcis has been invade( 
for which he has no other adequate remedy. But, i 
the applicant was appointed as a temporary servant 
the contract of service providing that the service wa 
terminable on one month's notice and that contrac 
of service has been terminated in accordance with it 
terms, the action of the authority being in accordanc 
with the terms of the contract, it cannot be said tha 
the authority had done anything illegal or that th 
rights of the applicant under the contract of servic 
had, in any way, been affected. 1953 All L J 459 
A I R 1954 All 5 (5. 6) (Pr 4) (DB). 


Art. 220— Who can apply— Only persons having 
present right can apply. 

Government appointed ad hoc committee for selec- 
tion of Text.Books. Director of Public Instruction 
informed petitioners that their books have been 
jelected and informed them that they should enter 
into contract with Government. Government cancell- 
ed this order before petitioners entered into contract. 

Held, that it is only a person who has an existing 
and speciBc legal right that can maintain a petition 
tor a writ of certiorari or mandamus or ask for an 
order or direction under Art. 220. tin the instant case 
a concluded contract had not come into being. The 
communication of Government that the petitioners' 
books had been prescribed and that it was subject to 
their executing the necessary agreement and making 
the required deposit was only an offer under the law 

J when this offer was accept- 

ed by the publishers and the conditions prescribed 
in that offer were complied with that a concluded 
and therefore ac enforceable contract would have 
come into being. Therefore the petitioners could not 
have claimed to acquire any legal right against the 

Government in the matter of the prescription of cer- 
tain text books, so as to maintain a writ oetitioo 
A J R 1905 S C 085 and AIR 1902 S C 1044 and 
AIR 1983 S C 507, Rel. on. (1965) 2 Andh W R 95 i 

(1965) 2 Andh L T 252 i A I R 1965 Andh Pra 425 
(429, 430) (Pt A) (Pr 7). 


“Art. 226 — Mandamus and certiorari, writs of — 
Who can apply — Government’s order alleged to 
violate statutory provisions, affecting rights of pros- 
pective candidate to office of President of Panchayat 
Samithi— Appropriate writ against Government can 
U8ue, on application by prospective candidate — 


Certiorari and mandamus— Distinction — Existence 
of alterative remedy, not bar to- issue of Writ-Pan- 
chayats— Andhra Pradesh Panchayat Samithis and 
Zilla Parishads Act (35 of 1959), S. 4(1) (iv), Pro- 
viso (as amended by Act lof 1963) — Rules under 

S. 69 — Rules for the decision of Election Disputes 
Part I. ' 

Where a prospective cindidate to the office of the 
President of a Panchayat Samithi complains that the 
orders issued by the Government allowing certain 
persons to become members of the Samithi were 
contrary to the provisions of the Andhra Pndesh 
Panchayat Samithis and Zilla Parishads Act and that 
those persons have no right to participate in the 
elections, the prospective candidate as a person vitally 
interested in the result of the election, can invoke 
the jurisdiction of the High Cx)urt for the issue of 
an appropriate writ against the Government. He 
can rightly olaim that a violation of the statutory 
provisions, if that be true, would affect his right as a 
member of the Samithi and also his prospective can* 
didature to the office of the President. 

A writ of mandamus can issue to direct the Govern- 
ment to discharge their duties in conformity with the 
provisions of the Act, and to quash their orders by 
issue of a writ of certiorari if they are found to be in 
violation of its provision. A writ of certiorari is 
available for the removal of any judicial act or quasi- 
judicial act of an inferior tribunal, whereas a writ 
of tnandaraus is issued to compel the performance of 
duties of a public nature. The condition that the 
act complained of should be a judicial act applies 
to the former relief and not lo the Utter. 

It is not quite clear whether under the Rules for 
the Decision of Election Disputes, Part I, framed 
uader the Act (A. P. Act 55 of 1959) it is opeo to an 
aggrieved party to impugn, in an election petition, 
the correctness of the orders of the Government per- 
mitting certain persons to become members of the 
Panchayat Samithi. Assuming however, that it is 
open to the Election Commissioner to decide the 
objec ions with regard to the validity of the impugned 
orders, the petition cannot be dismissed in limine 
On the ground of the existence of an equally efficaci- 
ous alternative remedy. 

In a matter which is thus pre-eminently one of dis- 
cretion, it would not be desirable to lay down in- 
Uexible rules which should be applied with rigidity 
in every case which comes up before the Court. 
The application of the general principles on which 
the Court should act must depend on a variety of 

individual facts which must govern the proper exer- 
cise of the discretion of the Court. AIR 19^1 S C 
1506 ; AIR 1957 S C 882, Foil. (1964) 1 Andh W R 
118 I ILR (1965) Andh Pra 160. 

Arts. 226, 19 (1) (g)— Right to apply under. 

If in conformity with the licensing provisions con- 
tained in the Rice Milling Industry (Regulation) Act, 
the concerned authorities had given to A permit and 
the licence and also sanctioned the expansion of Ms 
business, it is not open to B to object merely on the 
ground that there is a likelihood of his profits in the 
trade being diminished. B is no doubt entitled to 
his fundamental right under Art. 19(1) (g) to carj^ 
on his trade or business. But he cannot claim the 
exclusive monopoly to do business in the area. A IB 
1957 Mad 551 and (1921) 1 K. B. 248, Disting. (1962 
2 Andh W R 156 : ILR (1963) Andh Pra 595 i (1982; 

2 Andh L T 268 I AIR 1962 Andh Pra 363 (3t»»; 
(Pt C) (Pr 14). 

— Art. 226— Right to apply — Petition ^nder — P®*^’ 
son's right to acquire property by raising 
upon his land— Interference with right under co 
of statutory authority. See Ibid, Art. 19 (1) (f). (1^ ' 

1 Andh W R 113 I AIR 1960 Andh Pra 603. 
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It rannot be predicated that every order issued by 

“““sHtutes law, simply because it 
int^thn of people and its operation extends 

law Is that It lays down a policy either affectinc 
rights or creating rights or liabilite and making it a 
b nding rale of conduct. It should also be enforaea- 

th« acf* the character of 

fnn^r*' the nature of the 

tuDction called in question. 

It is within the discretion of the college authori- 
ties to allot seats to candidates subject to such rules 
as govern the admissions. A right of admission into 
any institution should be derived either from a statute 

the force of la«^. The G. O. Ms. No. 
1071 (Health), dated 20tb May, 1956, and G. O. No. 
1155, dated 4th June, 1958, issued by the Govern- 
ment of Andhra Pradesh cannot be said to be issued 
in exercise of any legislative auth^rity. These G. Os 
do not confer any right or create any liability on any 
individual or groups of individuals nor could an ac- 
tion be founded on them in a Court of law. (1959) 2 

^ ^ Pra 137 : A I R 

1959 Audh Pra 437 (439, 440) (Pt A) (Prs 0, 7, 13, 15) 
(UB)« 

' Art. 326“‘Right to apply, 

A writ of certiorari should be issued as of right 
only for such an applicant as has suffered an infrac- 
tion of a personal right. 

The petitioner’s bus was one out of the ten buses 
operating on a particular route. The Secretary R. T. A, 
changed the timings of other buses except that of the 
petitioner. The petitioner applied for issue of a writ 
of certiorari for quashing that order. 
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■Art. 226— Right to apply— Conditions. 

It is well settled that a party must have a legal 

^ invoke Art. 226. (1959) 2 Lab L I 

562 I (1959) 2 Andh W R 482. 

- 226— Right to apply — Right to seek direc- 

tions— Infringement of legal right. 

For a iwtitioner to establish his right to seek the 

direction, it must be shown that some legal right of 

his IS being infringed by the Government or by any 
ATn^Q« ^ charged with statutory duties. 

foB) 

226— Court-foe— Question of vested right as 

o 7^iif Court-fees AH (1870). S. 1. (1957) 

2 Andh VV R 349 : AIR 1958 Andh Pra 267. 

— -^rt; 226— Right to apply— Cancelling gun licence 

^^'■‘.226 tor canjelia- 

expiring-Held, that as at the time when the licence 

wMnh^hA® petitioner had a subsisting right 

Art 90 fl enforce by means of a petition under 

Art. 226. the petitioner could enforce such right 

^ough term of the licence had expired after fhe 

ate £.no°°' <» c, LJ 195 a L H 

®f scholarship 

by Mate -(Assam Eduction Department Rules and 
Orders, Ch. IV. Prs. 51 and 52)-:(Obiter). 

Obiter It may reasonably be argued that the 

bv t^he°Ul® ^holarship is only a privilege granted 

^ Government to certain students and 

rfoht t* ' ® privilege by itself gives no 

226 IlR ® under Art. 


Held, that the changes in timings of other buses in 
I'lt^rest of public could not amount to a variation 
of the conditions of permit of the petitioner. Hence, 
the petitioner could not claim any relief under Art. 226 
when he has not been able to show that the changes 
have affected his legal right. A I R 1951 SC 41 and 
AIR 1953 Mad 94 and AIR 1953 Punj 176 and A I R 
1952 .S C 12, Rel. on. AIR 1959 Andh Pra 429 (431 
432) (Pt A)(Pf 6) (DB). 

Arts. 226 and 227 — Right to apply — Other re- 
medy— Treating petition under Art. 226, suo motu 
as one under Art. 227. 

The third lespondent was provisionally assigned 
certain poramboke lands in a village but on subse- 
quent representation by villagers the assignment was 
cancelled by the collector. However, on fresh ap- 
plication by the third respondent the Government 
modified its previous order, confirmed the assignment 
of poramboke land except fora portion of site oc- 
cupied by poor Harijans. 

Held, on a petition under Art. 226 (i) that unless 
the petitioners establish legal rights in the poramboke 
lands “under a grant, proved or presumed, or by 
custom or by prescription," the writ must fail. AIR 
1930 Mad 621 and A 1 R 1957 Andh-Pra 997. Foil. 
A I R 1958 All 154, Not Foil, (ii) As the petitioners 
have also an alternative remedy by way of suit, it is 
not necessary to exercise the extraordinary and dis- 
cretionary power under Art. 226 ol the Constitution, 
(iii) In the particular circumstances of the case, the 
High Court would refuse to treat the application 
under Art. 220 as one under Art. 227 of the Constitu- 
tion and to decide suo motu whether the order of 
the Andhra Pradesh Government in question was 
liable to be set aside. AIR 1954 S C 215 and AIR 
1958 S C 398, Rel. on. AIR 1959 Andh Pra 318 
<320, 321) (Pt A) (Prs 5, 6, 7, 8. 10), 


facts to be proved. 

(Per ThaclaQ. C. J.) _ Wheie the existence of 
legal right, as distinct from a fundamental right 

rests upon facts which have to be proved, remedi 

by way ot a writ under Art. 226 is highly inappro 
pna e. Facts giving rise to such a rfght or duh 

Arts. 226 and 14— Equality before law— ValidiK 

Sir r,teis'&' 

grty Ch.lleug.ng it must show that he is aggrieved 

rS-ifFS- 

naiienge it. it he challenges a letrislatinn nn 
ground of contravention of Part I fl of Ka H 

chaHeigi“ofc p“am ot^^Vhe “statute 
the wL'iriegUla^foTwL toife' 

'"bm wh a tteuo hiS® 

is setrtenS a^’Iu^^r.Lrchalle 
Sion will not resuirif tt'^'w^ 


620 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 6 (a) 


void, it is not open to the petitioner to make a 
grievance of a violation of a fundamental right 
which -does not affect him. ILP (1955) Bom 870 t 
57 Rom L R S92 I AIR 1956 Bom 21 {2S. 29) (Pt G) 
(Pr 22) (DB). 

Art. 226 — Application under, when can be pre* 
sented. 

An application under Art. 226, can be presented 
pot only after the Petitioner's legal rights have been 

invaded already but also when they have been 
threatened with an immediate peril. AIR 1955 S C 
eei. Foil. 69 Cal W N 219 : AIR 1965 Cal 463 (469) 
(PtD)(Pr47). 

« 

-^“Arp 226 — Who can apply — Non-existence of 
legal right— Petition is not maintainable. 

Where an electric supply company did not obtain 
sanction under S. 27 of Electricity Act to supply 
electricity to a municipal water supply pumping 
station situated outside its ‘area of supply", on not 
receiving the contract from the Municipality for the 
same company could not maintain petition under 
Art. 226 because no legal right could possibly exist 
without such sanction having been first obtained 

whi:h it never had obtained. AIR 1964 Cal 539 (542! 
543) (Pt CJ (Pr 5). 

■ —Art. 226 — Rules under Art. 309 — Whether 

confer legal rights justiciable in Court of law — 

Bombay Allocated Government Servants (Absorption, 

Seniority. Pay and Allowance) Rules, 1957- Bombay 

Government resolution, 0/ 25 10-1957 regarding 

equation of posts — Confer legal rights enf^'rceable 

io ° See Ibid, Art. 309. AIR 1965 Guj 

23 (FB). 

:Art 226 — Change in practice making goods 
available for delivery till 8 p. m.-Chief Commercial 
bupenntendent has jurisdiction to issue notice intro- 
ducing the change — Rules relating to free delivery 
ot goods made by Government under section are not 
altered by the change — Hence petition for writ to 
quash notice must fail. See Railways Act (1890) 

S. 47. AIR 1962 Guj 15 (DB). ^ ^ 

—Art. 226 — Right to apply — Auction of trees in 
^vernment forest - Default in payment of price - 
Ueticit on re-sale — Recovery of balance as arrears of 

land revenue- Validity -Writ Petition-Competency. 
See Sale of Goods Act (1930), S. 54(4). AIR 1957 

oim Fra 1. 

Art. 226 — Mere volunteer cannot apply. 

The rights of which protection by way of writs is 
provided for in the Constitution, is a private and 
personal right. Hence, where the applicant is not 
amongst the persons who are injured by an order 
passed by an authority and his position is that of a 
volunteer he has no locus standi to apply to the 
High C>urt under Art. 226 of the Constitution 
(1923) 202 U S 447; AIR 1951 All 1 (FB); AIR Ih 53 
Mad 94; AIR 1952 Cal 799, Rel. on. ILR (lP53j 
374 : AIR 1953 Hycl 228 (229) (Pt B) (Prs 5. 6) 

(DB). 

Art. 226 — Right to apply — Person aggrieved. 

Under Cls. (8). (34) and (73) of S. 107 of Sea 
Customs Act where the Customs Collector confis- 
cates the currency found concealed in a car belong- 
ing to the petitioner and in his defence he has all 
the time disowned the currencv notes, even assuming 

that the confiscation of the car is illegal, he cannot 

be said to have any grievance against the confiscation 
of the currency notes and cannot be said to have 
suffered any injury and he cannot ask the Court to 

interfere under Art. 220 on his behalf on this score 
and the order of confiscation (even if illegal) cannot 

be set aside at his instance. 1959 Ker L T . 
1960 Ker L J 90 : ILR (1960) Ker 295 : I960 Cr L j 


600 I 1960 M L J (Cr) 388 i AIR 1960 Ker 170 (172) 
(Pt A) (Prs 5. 6). ' ' 

—Art. 226 — (Motor Vehicles Act (1939V Ss. 68- C 
and 68^) — Right to apply — Scheme published under 
Ss. 68 C and 08-0, Motor Vehicles Act — Deviation 
of route proposed by Director of State Transport — 
Petitioner not affected by deviation — Interest sug- 
psted illusory and too remote — Petitioner has no 
locus standi to object to deviation and consequently 
to file writ petition. 1959 KerLJ 1221: 1959 Ker 
L R 1271: 1959 Ker L T 1184. 

Art. 226 — Order or direction can be issued only 

for enforcement of fundamental right or legal right 
Unilateral decision of Government to give land o» 
lease to petitioner— No agreement of lease— Petitioner 
has no present right to the lease of the land — If no 
lease is granted, no legal right of the petitioner is 
violated. ILR (1953) M B r,5i AIR 1953 M B 58 
(59, 60) (Pt B) (Pr 5) (DB). 

Art- 226— Duty of applicant — Unauthorised dis- 
possession — Petitioner coming to Court for relief 
against dispossession by authority on ground that it 
had no jurisdiction to evict him, must show his title 
to possession — Squatter or trespasser cannot apply 
under Art, 220 that the authority which evicted him 
was not the proper authority to do so — The applica- 
ti>n is not u title suit but a petition in equity and the 
petitioner should come with clean hands — He must 
file his documents of title in time to enable other 
party to e.vamine them. 1961 Jab L J 212: 1960 
M P C 438 s 1960 M P L J 857 : A I R 1960 Madb 
Pra 265(267) (Prs 8, 9). 

— Art. 226 — Aggrieved person — Appointment of 
village headman under Madras Hereditary Village 
Offices Act — Person not applying for post cannot 
challenge appointment of another person to that 
post. 

A person who has never applied for the post of the 
village headman, under Madras Hereditary Village 
Offices Act CiDDOt challenge the appointment of 
another person to that post, because he is not an 
aggrieved person and hence will not be competfnt 
to invoke writ jurisdiction of a High Court. 77 Mad 
L W 669 I ILR ( 1964) 2 Mad 693 : (1965) 1 Mad L J 
140 : AIR 1965 Mad 178 (180) (Pt B) (Pr 14) (DB). 

— ^Art. 226 — Right to apply — Order passed by 
Tribnnal with^'ut jurisdiction — Party to proceed- 
ings applying for certiorari — Existence of right 
claimed by petitioner not decided — Writ should be 
issued. 

A writ of certiorari is issued at the discretion of the 
Superior Court. But for the exercise of the discre- 
tion of the Court, there are some well accepted 
principles. In issuing the writ, if the Court is 
moved by a member of the public having no per- 
sonal or particular interest in regard to the subject- 
matter the matter would be one, entirely for the 
discretion of the Court. But if on the other hand 
it is moved by a party aggrieved by the order of the 
inferior tribunal, the Court is bound to issue the 
writ at his instance, except in cases v here he had 
disentitled himself to the discretionary relief by 
reason of his own conduct like submission to juris- 
diction, laches, etc. Where an inferior tribunal has 
exceeded its jurisdiction, apart fiom the question or 

the subsistence of any right, a party to the proceed- 
ing before the inferior tribunal will beemitled lo 
apply for the issue of a writ of certiorari. He would 
be a person aggrieved by leason of the fact that he 

contested the application before the Tribunal and 

that contest was overruled. In such a case there Is 
no question of discretion of the Court except where 
he by his own conduct had disabled himstlf 
applying for a writ. 6 R B C (1&70V 460 ; 1901 K B 



CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 6 (a) 


M \ = ^1^28) 1 K B 291, Rel. on. 

• '1®59) 2 Wad L J 136 , 1959 

= '^2 Mad L VV 726 i A I R 1959 
Mad 528 (529, 531) (Prs 11, 15). 

7 Art. 226— Certiorari — Bight to apply for writ — 
(Madras Rice Mills Li reosiug Ordei, 1955). 

A statutory right to object to tht grant of licence or 
permission may not be the exclusive test, to apply in 
deciding whether an applicant for a writ of cer- 
tiorari is an “aggrieved" person entitled to challeuge 
the validity of the order which he seeks to avoid. 
The real test is to see whether the applicant has an 
interest distinct from the general inconvenience 
which may he suffered by the law beiDg wroogly 
administered, and if that were the real test a mill 
Owner has an interest of his own in question whether 
another mill owner should be granted a licence to 
work a mill in close proximity to his own. Where 
actuall) both the licensing authority and the Gov- 
ernment which assumed an appellate jurisdiction, 
permitted him to make his representations objecting 
to the grant of the licence and considered the objec- 
tions before the final decision to reject them* and 
grant the licence was reached he should be treated 
as a “person aggrieved", • special interest of his 
being affected by the order. That clothed him with 
a right to invoke the Jurisdiction vested in the High 
Court by AH. 226 of the Constitution to issue a writ 
of certiorari. (1921) I KB 248. Rel. on. (1957) 
MLJ (Cr) 263: iy57 .Mad VV N 308: (1957) 2 
M L J I : 70 Mad L VV 549 j I L rt (1957) Mad 845 i 
AIR 1957 Mad 551 (553 554) (Pt B) (Prs 10, 11). 

Art. 226 — Right to apply — Call for tender by 

District Board — Acceptance of particular tender — 
Right of unsuccessful candidate to impugn action of 
Board — (.Madras District Boards Act (14 of 1920), 
S. 199 (2) (n)). 

Where a person, instead of depositing the earnest 
money with the District Board or producing a 
treasury challan for the amount, sends a cheque 
with the tender he does not comply with R. 9 of the 
Rules for the tenders of contracts framed by the 
Government under S. 199 (2) (n) of the Madras Local 
Boards Act. 

Although there may be such a non-compliance 
with what is provided for under that rule it must he 
remenbered that the rule does not prescribe an 
inflexible rule of law. Therefore if in the particular 

case the Board returns the cheque and accepts at a 
later date the cash deposited by that person it shows 
that the Board was prepared to condone the delay 
and hence there is no real violation of R. 9. 

Even if the acceptance of the tender of that person 
is in violation of a statutory rule, namely R. 9, a 
writ of certiorari should not issue to the Board at 
the instance of another who also submitted a tender 
but which was not accepted. (1940) 84 Law Ed 
1108, Rel. on; AIR 1954 S C 592 and A I R 1954 Pat 
235. Distinguished. 69 Mad L W 993 i AIR 1957 
Mad 149 (150, 15 1) (Prs 4, 8, 11). 

— Art. 220— Persons entitled to apply — (Munici- 
palities — Madras District Municipalities Act (V of 
1920). Ss. 7 and 43). 

Notification ordering redistribution of wards in 
Municipality — Application by an individual for 
writ of ‘certiorari' when there is to allegation of 
petitiorer’s personal interest having suffered is not 

maintainable on the allfgations that notification did 
not comply with S. 43 and that redistribution was 
not in public interests. AIR 1953 Mad 94; AIK 1951 
S C 41 ; 48 Ca) W N 767 and (1897) 1 Q B 498, Rel. 
on. (1953) 1 M L J 252 I A I R 1953 Mad 510 (512) 
(Pt C) (Prs 8. 9), 
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Arts. 32 and 226— Can normally be invoked only 
by one whose personal rights and interests are ad- 
versely affected by the impugned order. AIR 1965 
Manipur 39 (43, 45) (Pt E) (Prs 29, 51). 

^Arl. 226 — Who can invoke — Person having no 

legal right or fundamental right cannot invoke the 

article. AIR 1965 Manipur 35 (36) (Pt B) (Prs 
9, 11). 

; Art. 226— Scope;— Interference with mere find- 

ing — Order not affecting rights - If can be chal- 
lenged — (Housis and Bents— C. P. and B*rar Rent 
Cin»roI Order (1942), Cl. 13 (3) (vi)). 

The order which can be challenged in a writ peti- 
tion is an order which affects the rights of the 
parties; and even in a. case where an interlocutory 
order is made, a writ petition would not be admis- 
sible, much less would it be so in a case where the 
appellate authority has merely recorded a finding on 

tlie question of admissibility of a documeit in evi 

dence before it. 

VV'hen there was no decision on the rights of the 
Nag L HNotisM2“°" ^^^8 

Art. 226— Who may apply. 

A who applies under 

Art. 226 to show at the outset that he has some in- 

tMest and that he has been injured or adversely 

affected by the order which is impugned. The person 

who looks alter his mother’s house, collects rent and 

so on, IS not a landlord within the deSnition of that 
term as used in Cl. (2) (4) and Cl. (13) and therefore 

‘his Article. A I R 
1951 Nag 58 (h B), Foil. ILR (1953) Nag 8.37 i 1953 

(Pr"3)^DBh ' " '''' 

f^erfLilcd on another point in A I R 1954 Nag 151 

(rB).] 

— Art. 226-Motor Vehicles Act (1939). Ss. Hi 

5, and 58 (2)— Permit granted for four months "'only 
without previous enquiry under S. 57 — Permit 
not falling under Cls. (*), (b) or (c) of S. 62 (1) -Permit 
neld not temporary nor permanent -Permit held 
irregular-Held, however, that it did not entitle the 
holder to claim renewal under S. 58 (2)— No legal 
right wai infringed.— Writ under Art. 220 held could 
not issue. See Motor Vehicles Act (1939), S 69 
AIR 1952 Nag 353. ' 

—Art. 226-No justiciable right accrues to ministe- 
nal otneer to be retained in seivice after ha attain^; 
55th vear-Matter is within discretion of CovLnLrt 
—Order by Government granting leave to petitioner 
during period ol extension without formal applica- 
hon by him held, on facts of case, not illegal Sea 

—Art. 226 -Basis of Jurisdiction-Existence of 
"Sht -Condition precedent-Kight of possession- 

The existence of a right is the foundation of tha 

ITt 728 “‘8h Court un^r 

Alt. 226. That right need not necessarily be the right 

of a full owner over his property. Even the possessory 

right of a person in long continued possession of 

immovable property may have to be protected 

The power of the High Court, under Art. 226 is 

not la any way controlled by the provisions of <5 Q 
the Specific Relief Act. If the dis^e is Lueen 
two private parties the Court would not ordinarily 
exercise Its powers under Art. 226 because the paS 
may be lelt to fight out their dispute in -a Magls^^fte^ 
Court under S. 145, Criminal Procedure Code if there 
is an apprehension of breach of peace or by a siS 
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under S. 9 of the SpeciBc Relief Act. But as against 
Government a private party cannot seek any relief 
under S. 9 of the SpeciSc Belief Act. Similarly, action 
under S. Ho, Criminal Procedure Code against 
Government is out of question. It is in such circum. 
stances that Art. 220 should be applied. I L R (1956) 

324 I A I R 1957 Orissa 80 (83, 
84. 85, 86) (Ft B) (Prs 10. 14. 17, 18) (DB). 

[Reversed in AIR 1964 S C 685]. 

fl'^chayat Raj Act, 1947 (7 of 
1948), b. 4 (as amended by Bihar Act 16 of 1963)— 

Writ petitioner must have some justiciable right— 
Petition to set aside Panchayat election, by a mere re- 
sident within jurisdiction of Panchayat and notan 
enrolled elector— Held, petitioner • had no right to 
question validity of election : Decision of Maha- 
patra, J., dated I4th December, 1964 (Pat ), Reversed 
AIR 1966 Pat 23 (25) (Pt A) (Pr lu) (DB)! 

Art. 226 — • Wbo can apply under — Person 
aggrieved attaining majority — Other person has no 
legal mterestrentitling him to make application for 
writ on behalf of petson aggrieved* 

Though Art. 226 does not in terms describe the 
classes of persons entitled to apply thereunder yet it 

IS implicit in the exercise of extraordinary jurisdic- 
tion that the relief asked for must be one to enforce 
a legal right, and the existence of that right is the 
^undation of the exercise of jurisdiction of the High 

Court under Art 228 The legal right that can f,e 

enforced under Art. 226 must ordinarily be the right 
ot the petitioner himself who complains of infraction 
of such right and approaches the Court for relief, 
and ^ne right that can be enforced under Art. 226 

^ the personal or individual 
right of the petitioner nimself, though in the case of 

some of the writs like habeas corpus or quo warranto 
this rule may have to be relaxed or modiSed. Where 
the ^rson aggrieved has attained majority there is no 
question of the petitioner having any legal guardian- 
ship over the aggrieved person and the petitioner has 
in such a case no legal interest which entitles him to 

k k ® of mandamus on 

behalt ot the aggrieved person. A f R 1902 S C 1044, 

fpl ATiPMUDB^l J K 901 1 AIR 1963 Pat 295 (296) 

, must establish infringement of 

p Persons (Compensation and 

Rehabilitation) Rules (1955), R. 26 - Transfer of 

evacuee property in favour of non-claimant displaced 
person Press- note fixing date for application for 
transfer— Does not confer any right on displaced per- 

(1965) CIS (I J) 16.1 67 Pun 

Li R OoO 

Art. 226— Who can apply— Person taking part in 
proceedings before a tribunal, though not formally 
impleaded cannot seek a writ to quash the order 
pped in it on the ground that he was not so im- 
pleaded-See Tenancy laws— East Punjab Holdings 
(CoDSolidation aod Prevention of Fragmentation) Act 
(50 of 1948), S. 21 (2). 67 Pun L R 1122. 

Arts. ^6 and 227— Displaced Persons (Compen- 
satioaandRehabilitation)Act(1954). S. Se-Displ^ed 

person has no legal right to allotment of land at 
particular place and of particular type — Scheme 
prepared by department for their own guidance 

categorising lands into 3 blocks-Department's refusal 

to allot to petitioner land in block designated as 
sp^ial block under scheme on the ground that he had 
a house in the Basti, iofringes no legal right and 
causes no injustice to him-Hence his application 
under Articles cannot succeed. 1964 Cur L J 99 

(PUDj) . 

-—Art. 226-Grant of life disability pension to 
petitioner serving as clerk in Army, on recommenda- 


tion of medical board— Pension cancelled subsequently 

medical exa- 

mination— Right of petitioner to relief against canoell- 

ation under Art. 226-Right to pension, if right of 

Art. 226 — Who can apply. 

Proceedings under Art. 220 of the ConstituHon can 
be invoked when there is a 'egal right which has been 
intriDged or is about to be infringed or there is a legal 
wrong which has been indicted or is about to%e 
mulcted, it the petitioners were trespassers ‘ab initio*, 
had continued to be trespassers all along and were in 
unauthorised possession of the property it is not open 
to them to complain that they should not be evicted 
therefrom. The petitioners had no ‘locus standi* to 

^urt. A I R 1953 Punf 
L R 480 : 1 L R (1955) Punj 94i 
AlR 1955 Punj 34 (37) (Pi D) (Pr 14) (DB). 

-—Art. 226— Articles in transit seized by police 
otfacer— Articles suspected to be stolen property — 
Arts, 19 and 301 do not apply — High Court will not 
interfere under Art. 220. See Ibid, Art. 19. (1963) Raj 
L W^ 30. 

~ Art* 226— Firm making default in Bling return 
and producing account books and also in making ap- 
pearance before Income-tax Officer — AppIicatiOL for 
renewal of registration refused for that reason under 
S. 23 (4) — Notice under Proviso to sub-s. (4) is not 
cecessarv— Reiusal to register or renew registration 
cannot be regarded to involve deprivation of pro- 
perty Hence no question of a notice being necessary 
under principles of natural justice also arises. See 

Income-tax Act (1922), S. 23 (4). ILR (1961) 11 Raj 

-“^Art. 226— Right to apply— Order under Adminis- 
tration of Evacuee Property Act releasing property- 
petitioner in possession of property. 

Held, that petitioner had a possessory title if not 
more and was therefore, interested in setting aside the 
order of the Custodian which threatened him of 
eviction by force. (1958) Raj L W 236., 


— |“Art. 226 — Who can apply for writs— Right of 
third party — Iniunction restraining assessment of 
income-tax on all residents of particular locality. 

Generally speaking it is only the person whose 
fundemental right has been infringed who can ap- 
proach the Court for relief. There is a well-known 
exception in the case of the writ of habeas corpus, 
and it may be that a similar exception might be made 
in the case of a writ of quo w'arranto. But so far as 
the writs of mandamus, prohibition, and certiorari 
are concerned only the person affected can approach 
the Court for relief. AIR 1951 Alll(FB)and AIR 
1951 S C 41, Rel, on. English case law considered. 

Consequently, an application by a stranger for the 
issue of an interim injunction under Art. 226 re^ 
training the Income-tax officer of the Jodhpur divi- 
sion from assessing income-tax on all the residents of 
that localiiy will not be granted. 1951 Raj L W 239 i 
ILR (1951) 1 Raj 257 : 1952-21 I T R 33 i AIR 1951 
Raj 150 (2) (152) (Pt A) (Pr 13) (DB). 

Art. 226— Writ of certiorari— Who can apply for* 

Where the evacuee himself has not questioned the 
order of his being declared an evacuee, one of his 
creditors holding a money decree against him per- 
sonally has, unless a fundamental right is alleged to 
have been infringed, no right to maintain the apph* 
cation for a writ of certiorari as he is not the 
aggrieved person. AIR 1951 S C 41 and AIR 1952 8 G 
12 and AIR 1951 Mad 930 and AIR 1953 Mad 94, Rel. 
on. AIR 1956 Sau 100 (101) (Pt A) (Pr 5). 
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Art. 226— Bight to apply under conditions, 
rilfln 2.20 posists the existence of a 

fringement of their right. If 1 person has a personal 
or ^ rect interest, a petition for a writ will He at his 
instance and a person who holds a money decree 
against an evacuee has a personal interest in ^the oro- 

be evacuee property as he can have 

47 (501 (Pt C) (Pr 6) (DB). [SeeTfR SSloS ] 
Art. 226 — Bight to apply. 

school teacher has no contractual or 
other relationship with the Government giving rise to 
a legal right capable of enforcement in a Court of 

mi) In BHp[ 6)7 Trav-Co 265 

—■Art. 226 — Applicability— Education Code, 

(Obiter). — The Education Code is at best but a 
practical rule of caution intended for the guidance of 
members of the Department. It is not a legislative 
enactment nor has it the force of a statute and it does 
not confer any right on private school teachers. 
Orders of Government in alleged infringement of the 
provisions oi the Code cannot, therefore, be amenable 
to the judicial review at the instance of private school 
teachers. 1956 Ker L T 238 i AJB 1957 Trav-Co 214 
(215) (PtB) (Pr8). 
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on one prtner of dissolved 6rm— PeHtion by such 
partner alone, though the 6rm was dissolved, is main- 
tainable— Joinder of all the ex-partners in the petition 
not nwessary- Non- joinder is not fatal to main- 

(K A) (K. T « 586 : AIR 1963 All 444 

~ Art. 226— Want of strict compliance with provi- 
sions of Evidence Act by Tribunal in inquiry started 
against Government servant — No justification for 

Assuming that any of the provisions of the Evi 

dence Act were not followed by the Tribunal in an 

inquiry started against a Government servant, that 

wiil not furnish justification for interfering with the 

order of the Tribunal under Art. 226 of tL Consti! 

tution. The Evidence Act has no application to 

enquiriM by Tribunals. The law onl/fequires tha“ 

principles of natural justice should he observed in 

the conduct of enquiries and if a Tribunal keeps in 

view the rules of natural justice, its decision cannot 
be assailed. 1960-2 Lab L J 470 (APj. cannot 

—Art. 226-Domestic tribunal-Dismissal of work- 
man-Enouiry ^ management-Labour Court when 
will iDterfere-rindings by Labour Court-Inte^fe? 
ence under Art. 226 ot the Constitution. ILR (1963) 


~ Att. 226 Who can apply — Person having cus- 
tody of immovable property. 

No person not having a right can present an appli- 
cation for a writ except an application for a writ of 
habeas corpus. Where a writ asTced for in the petition 
is one affecting immovable property, it is only a per- 
son who has an interest in the property that can sus- 
tain it. AIR 1952 S C 12 ; A I R 1951 All 1 (FB) and 
air 1953 Mad 94, Rel. on. 

Thus where a person has parted with possession 
and title of certain immovable property and the con- 
tact between him and the property is only custody 
which is loosely called possession, the person has no 
interest in the property and has no ‘locus standi’ to 
maintain an application under Art. 226 in respect of 
it. 1954 Ker L T 649 : I L R (1954) T C 1135 : AIR 
1954 Trav-Co 543 (544) (Pr 3) (DB). 

6 (b). Exception to. 

• Art. 226 — Article 226 confers a very wide 

power on the High Court to issue directions and 
writs of the nature mentioned therein for the enforce- 
ment of any of the rights conferred by Part IH or for 
any other purpose. Persons other than those claim- 
ing fundamental rights can also approach the High 
Court seeking a relief thereunder. Calcutta Cas Co. 
(Proprietary) Ltd. v. State of West Bengal, ( 1962) 2 
S C A 147 I (1963) 1 S C J 106 i (1962) Sup 3 S C R 
1 : AIR 1962 S C 1044 (1047. 1048) (Pt A) (Pr 5). 

Art. 226— Delay as ground of invalidity — Peti- 
tioner himself responsible for delay — pica not 
allowed — (Territorial Councils Act (1956), S. 22 (3)), 

When it is the petitioner himaelf who caused the 
delay in personal service of notices under S. 22 (3), 
Territorial ^uncils Act, 1956. it is open to question 
whether the petitioner can allege it as a ground of 
grievance in his writ application. This is based on 
the principle of law that no man should be permitted 
to take advantage of his own wrong or to found any 
claim upon his own inequity. AIR 1960 Manipur 25 
(30) (Pt D) (Pr 25). 

6 (c). Firm, application on behalf of. 

—Arts, 226. 227— Petition for writ— Who can main- 
tain — Notices under S, 34 of Income-tax Act served 






firm— If Ties. 

says nothing as to the person who can 
apply for an appropriate order or writ or direction 

But there is no doubt that a person or a hn^ f * 

interests are directly affected by a statute or^n^ider 

can have redress under that article. An association of 
^rsons, which had applied for a permff fo s?aae 
carnage on certain route in a district in tL name of 
the firm under the Motor Vehicles Act is ? 

apply under Art. 226 in the namTof the fir- fn 

writ of certiorari to quash certain order of tL^^ ® 

1 L « (1960) Madh Pra 26 ; 1961 M P r' loi m/iv 
(Pr^5)^DB)^ ' ^ ^ ® 233 (235) (Pt A) 

tion LderTt 2^6 L‘’”L®rm^L®fTher"''®f 

has been dissolved on the analogy Lf 
Civil P. Q, as the persons who wish to 
tage of it must be partners on the dav thp n 
action accrued. This means that the partnlsh?n '® 
bfO .„^_^x..ence on the day of the 

0& vivei^ a“Jed'’Lm'’T nobc; L^fir^h^* 

return, t^ firm can make a petition under A^rt 220^® 

Ifs name, It should be signed bv all itc 

not by only one of them L behalf of all nfe 

ILR(1953) Patiala 451 • A I R luL b 

(PI B) (Pr 2) (DB). ^ • A I R 1953 Pepsu 88 (89) 

6 (d). Company, corporatmn and representative 

such a case the doctrine of lliHne ^he' 52-ln 

poration cannot be allowed-rnmno*°®j''®* 

..d sr ‘ 'tJ ‘>™ 

ow., I„ „„„„ „d S 
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its members ; it can sue and be sued exclusive'y for 
its own purpose ; its creditors cannot obtain satisfac- 
tion from the assets of its members; the liability of the 
members or shareholders is limited to the capital 
sjivested by them; similarly, the creditors of the mem- 
bers have no right to the assets of the Corporation. 
1897 A C22, Rel. on. 

Applying the principles governing the applicabi- 
lity' of the doctrine of the veil of a corporation, it 
canrot be said that ihe Court can lift the veil of the 
Corporations who have applied under Art. 32 and 
say that it is the sY areholders who are really moving 
the Court under Art 32 and so the existence cf the 
legal and juristic separate entity of the petitioners as 
a corporation or a company should not make the 
petitions filed by them under Art. 32 incompetent. 
The effect of confining Art. 19 to citizens as distingui- 
shed from persons to whom other Articles like 14 
apply, clearly must be that it is only citizens to whom 
the rights under Art. 19 are guaranteed. 

In view of AIR 1903 S C 1811, the petitioners cor- 
porations and companies cannot be heard to say that 
their shareholders should be allowed to file the peti- 
tions under Art. 32 on the ground that, in substance, 
the corporations and companies are nothing more 
than associations of shareholders and members 
thereof. Tata Engineering and Locomotive Co., Ltd 
V. State of Bihar. (19fi5) 1 S C VV R 26 t (1965) 1 
S C R 36? : (1964) 6 S C R 885 : (1964) 34 Com Cas 
458 j (1964) 1 Com L J 280 i (1964) 1 S C J 660 : 
1964 B L J R 834 i A I R 1965 S C 40 (46. 47. 48) 
(Prs 24. 25i 26. 27. 28). 

• — Ajt. 32— Citizenship Act (1955), Ss. 2 ( 1) (f), 3. 
4, 5, 0, / and 11 — Citizen — Includes only natural 
persons and not juristic persons like corporations — 
Citizen in Art. 19 has same meaning as that in Part II 
—State Trading Corpomion a company registered 
under Companies Act, 1950— Not a citizen — Cannot 
maintain petition under Art. 32 for enforcement of 
fundamental right under Art. 19— State Trading Cor- 
poration w'hethera depiitment of Government. AIR 
1953 Raj 188 and A I K 1901 Cal 258 and A I R 1959 
Cal 45 and AIR 1953 Assam 177 Impliedly Overruled. 
See Ibid, Art, 5. AIR lw63 S C 1811. 

Art. 226— Who can apply under — No confidence 
resolution passed against president of Municipal 
Board — Petition for writ by member — Not main, 
taioable 

Though Art. £20 makes no mention as to who shall 
apply for an appropriate order under the article, 
other writs, directions or orlers cannot be placed on 
the same footing as the writ of habeas corpus and 
only those persons whose interests are directly affected 
by a statute or an order can apply for redress under 
Art. 220. AIR 1951 All 1 (FB) and A(R 1954 All 319, 
Rel. on. 

Thus when a resolution of no-confidence is passed 
against the president of a municipal Boaid, it in no 
way affects the rights of the members of the Board. A 
member cannot therefore be said to be a person whose 
interests or rights have been directly affected by the 
resolution in question and a petition by him for writs 
under Art. 220 in respect of such resolution is not 
maintainable. 1961 All L J 606. 


any person for the purpose of enforcing any fuada- 
mental right as well as for any other purpose. The 

Municipal Board is a person and if any of its rights 
which are other than the fundamental rights are 
iQtnnyed the Board has as much a right to approach 
the High Court for the enforcement of that right by 
means of a direction as any other person. 1956 AH 
L J 889 i AIR 1957 All 24 i (245) (Pt A) (Pr 5) 

—Art, 226— Who cm apply— Association authorised 

by Its rules to represent members in Court of law can 

Article. AIR 1955 NU C 

(All) 4431. 


Art, 226 Who can apply — Industrial dispute— 
Decision against employees’ Unions - Employees* 

r apply-(U. P. Industrial Disputes Act (28 

of 194/), S 3. AIR 1955 N U’C (All) 3290. 


Art. 226— Who can invoke jurisdiction* 

A person cannot invoke jurisdiction of Court under 
Ah. 220 in a representative capacity on behalf of 
others as Secretary of Association, in the absence of 
such authoiity. I L R (195.5) 7 Assam 7 : A I R 1954 
Assam 212 (214) (Pt \)(Pr2)(DB). 

. Art. 226 — Right to apply Petition moved at the 
instance of a limited liability nun* profit-making com- 
pany -claimiug to represent its associated member! 
owning 230 manganese mines — Question raised as to 
applicability of Miuimum VV^ages Act to manganesd 
industry as a whole— No right special to the petitioner 
shown to be infringed — As que.Hion related to whole 
of manganese industry the petitfoner was allowed to 
move the petition, especially when the respondents 
di j not object. 1958 Nag L I 105 : 60 Bom *. R 489i 
(1958.59) 14 F J R 411 1 (I95S) 1 Lab L J 751 i ILR 
(19o9) Bora 188. A I R 1958 Bo n 332 (332) (Pt A) 
(Prl)(DB). 

[Reversed on another point in AIR I960 S C 1008.] 

7 *-Art. 226 — Right to apply — Notification by 
Government appointing executive officer to perform 
duties and functions »»f Municipal Committee, Pre- 
®'deiit, etc. — Application under Art 226 to quash 
notification by President on his owm behalf as well 
ason behalf of Municipal Committee — Maintain- 
ability — (Municipalities — C. P and Berar Muni- 
cipalities Act (2 of 1922). S. 53 A). 

Where the Cover ument appoints an executive 
officer under S. 53-A, C. P. and Berar Municipalities 
Act, directing him to.exercise and perform the powers, 
duties and functions of a Municipal Committee, 
President, etc., to the exclusion of the Committee, 
President, etc., and the President applies under 
Alt. 226 of the Constitution to quash th« notification, 
making the petition on his own behalf as well as on 
behalf of the Committee, the petitioner will ba allowed 
to prosecute the petition only on his own behalf and 
not on behalf of the municipal committee. 

If, in fact, the petitioner has been prevented from 
performing his functions as a President in a manner 
which contnvenes the law, then he has got a gnev. 
ance and he could come up before the High Court 
under Art. 226 : A I R 1951 Nag 181, 1954 N L J 083 
and 1955 N L J 41. Foil. (1957) Nag L J 315 i 59 Bom 
L R 930 : ILR (1957) Bom 849. 


Art. 226 — Procedure — Petition filed by society 

in its own name through manager — M iintainability 
— Controversy as to whether person was manager— 
Effect of — Societies Registration Act, S. 0. See 
Societies Registration Act (1860), S. 0. (1957) All L I 
790. 

— Art. 226— Right to apply under— Statutory body 
like Municipal Board, if can apply. 

A power has been given to the High Court under 
Art. 220 to issue any direction or writ in favour of 


Art. 226 — Who can apply — Procedure— Com- 
pany’s right infringed -Petitioner, Managing Direc- 
tor himself — Petition declared defective. 

The company is a body corporate and has the right 
to sue and be sued. Neither the Directors nor the 
Managing Director can be authorised to sue on behalf 
of the company in their own names. The rules of 
procedure prevailing in Calcutta High Court, includ- 
ing rules 15 and 19 of the rules in the writ iurisdiev 
tion, make provisions for the institution of legal a<> 
tion on behalf of a company and there is no such 
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c^e enabling the Managicg Director to sue on behalf 
ot a company incorporated under the Companies 
Act, in his own name. 

PeHtioner under Art. 220 was the Managina Direc- 
tor of an electric supply company himself and not 
the company. The provisions of the rules relating to 
ral^ made by the company had not been compU^ 
with. The right which had been claimed to have 
been infringed was that of the company. 

Held, that the frame of the petition must be de- 
olared defective. AIR 1964 Cal 539 (542, 543) (Pt A) 
(Prs 4. 5). 


reduction of fares in respect of stage carriages plied 
by them in the district. Some of the bus owners had 
already accepted the rates fixed by the R. T, A. 

Held, that it was not possible for the Court to 
grant relief to the association as a whole because it 
was not a legal entity and all the members thereof 
did not seek the relief which had been asked for. 
AIR 1951 Cal 255 (SB), Ref to. ILR (19.>6) 2 Cal 87I** 
58 Cal W (V 553 : AIR 1955 Cal 59 (62) (Pt B) fPr 6)! 

Art. 226— Belief under— Petition by Aisociatioa 

—Only individual members aggrieved can claim 
relief. 


Art. 226— Right to apply — Person not aggrieved 
—Application by in representative capacity — Com. 
petency— Industrial Disputes Act (1947), S. 36. 

An application under Art. 226 of the Constitution 
can only be made at the instance of an individual 
who is himself an aggrieved person. A person who 
has not been aggrieved cannot seek a relief under 
Art. 226 in a representative capacity for others : AIR 
1951 S C 41 ; 1951 S C J 29. Rel. on. (1961) 2 Fac L R 
170 I (1961) 1 Lab L J 59 : 65 Cil W N 23 : (1962- 
63) 23 F J R 456 I A I R 1902 Cal 45 (47) (Pt A) 
<Prs 15, 16). 

Art* 226 — Pleadings — Application on behalt of 

limited company — Proper authority to make. 

An application for writ on behalf of a limited com- 
pany should be made by persons of competent autho- 
rity and not by any employee of the company who 
calls himself a principal officer but cannot produce 
any authority from the company. The exception to 
the general rule is made only in favour of a principal 
officer of the company. But then the fact that he is 
such a principal officer able to depose to the facts of 
the case must have to be satisfactorily shown. to the 
Court. ILB (1959) 1 Cal 161 i 1958 Cr L J 028 i AIR 
1958 Cal 232 (233) (Pt A) (Pr 4). 

Art. 226 — Certiorari— Right to apply for— Party 

affected bv impugned order — Appellate orders under 
Motor Vehicles Act— Association form^ to manage, 
control and regulate omnibus service, if party 
affected — (Motor Vehicles Act (1939), Ss,47 and 64). 

The word "association*' in Ss. 47 and 64, Motor 
Vehicles Act, does not necessarily mean an incorpo- 
rated association and an application by an unincor- 
porated association lies uncler Art. 226. In order to 
maintain an application for a writ of certiorari, the 
applicant must be a party affected by the impugned 
oraer. 

An associrtion registered under the Trade Unions 
Act, one of the objects of which is to manage, control 
and regulate omnibus service of a particular route 
can be said to be a party affected by the orders of the 
transport authorities, and therefore has a right to file 
an application under Art. 226. 61 Cal W N 217 : AIR 
1957 Cal 444 (446) (Pt C) (Prs 9, 10, 11). 

Arts. 226 and 300 -Application for writ of certi- 
orari by Union of India is maintainable * 

not ask for writ of Habeas corpus or possibly writ of 
^uo warranto See Ibid, Art. 300. AIR 1955 Cal 5*jl. 


The Association as a body corporate, as distinct 
from the members or shareholders is not a party 

aggrieved who can claim relief though, the indivicual 
members may be. 


Yvuero, Uiereiore, me t^nanganacnerry Merchant’s 
Association filed a petition under Art. 220 for quash- 
ing the notification, it was held that the Association 
was not an aggrieved party and hence relief could 
not be granted to it under Art. 220 ; 1951 S C 1 29 • 
AIR 1951 S C 41, Pel. on. (I960) 2 Kcr L R 564 i 
1960 Ker L J 1481 1 1960 K L T 1137. 


— “Art. 226 -Right to apply— Shebait of deity held 
entitled to maintain applicaHou under Art. 220 on 
behalf of deity. AlR 1960 Manipur 20 (24) (Pt C) 


Arts. 226 and 132 — Right to apply— Right to 

property— Pasturage - Mature of right - Question of 
interpretation of (Donstitution held not involved— 
(Limitation Act (1908), Ss.2 (5) and 26). 


The word ‘property' in S. 20, Limitation Act is 
indicative and descriptive of every possible interest 
which a party can have. Where, therefore, a certain 
number of villagers had been grazing the cattle in the 
land from the time of their ancestors, this customary 
right of theirs, must be treated a right to properlv 
and curtailment of that right would constitute an 
infringement of their fundamental rights guaranteed 
to them under Arts. 19 (1) (f) and 31 (1) of the Consti- 
tution. Such persons are entitled to a protection of 
(heir right under Art. 226 of the Constitution A T H 
1957 Manipur 1 (3) (Pt B) (Pr 9), a i « 


—Art. 226- Who can apply- Claim by indefinite 
body of persons. 

A light of pasturage based on custom can be claim 

of persons. A relief under 
A.rtf is tQ6r6ior6 svsilsblc to tii6ED AIR io?7 
Manipur 1 (3) (Pt D) (Pr 10). 


— - njjgijcvea per- 

sons members of registered association — Association 
has no locus standi to make an application— A J R 
1951 Mys 14, Rel, on.— Resolution of Executive Com 
mittee authorising filing of petition not sufficient to 
make It an agent within 0.3, Civil P. C._Application 
IS not maintainable even as joint application of aeirri 
eved persons by amendment ol cause title. 39 Mv« r i 
5fi5 1 ILR (1961) Mys 450 : (1961 621 21 F I R 
(1961) 2 Lab L J 583 : A I R 1962 Mys 25 (25 Ofl 
(Prs 3, 5. 7, 8, 9) iDB). ^ ^ 


Arts. 226 and 227 — Who can apply — [Motor 

Vehicles Act (1939). S. 47]. 

R made an application on his own behalf as well as 
in his capacity as the secretary of an unregistered 
association of bus owners claiming relief against the 

[Vol. 4.] Fn. D. 40. 




half of its membeM-iVecihe RelTerATl87Vsr4l^^ 

Under the article an application for the issue of a 
writ must be made bv the aggrieved party. Thus an 
associatiou, although registered under th^e Societies 
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Registration Act, has no locus standi to make an 
application under the article for the personal and 
individual grievances of some of i^s members and not 
ot the association itself, 31 Mys L I 171 i A I R 
Mys 14 (15, 16) (Prs 5, 9) (DB). 

Art. 226— Right to apply. 

c ‘le made by the Cane Commissioner under 
S, 15 (I). read with R. 24 {[) of the Bihar Sugar Fac 

tones Cortrol Act, 1937, does not affect a Company 
owning a sugar factory, so as to make any grievance 

ot it, and, as such, it has n 1 1 icns standi to make an 
application under Art 226, Constitutiiui ot India 

■- Art. 226— Right to apply— Right of Fate.payers 
Association to apply on behalf of membe'-s to 
restrain Municipal Corpo»'a(ion from reabz ng' tax 
from them — (Civil Procedure Code (190^). O. i, 
R. 8). * ’ 

A Municipal Corporation cannot !)^ restrained 

from realising the taxes from all the members of the 

f on the application under 

Art. _26 of the Pr sident alone. I'he Ra'e. pa\ ers’ 
Association as a juridical person is not taxed and has 
therelore, no right to apply to the Court for i^sue of 
an appropriate writ rf?training .N/i-nicipal Corpora- 
tion from reiliMng the arrears of taxes by i'Sue of 
distre.ss warrants against its members. 19.56 RLIR 727. 

1956 Pat L R 16 1 aIR 1956 Pat 1>2 ( 184 /p^ 

(Pr 6, 7) (DB). ’ ^ 

—Art. 226-Who can apply - Person having legal 
nght can apply— Coostruction of new building By 
Central Government to be used as marka alleged to 
^ntiavence Master Plan and provisiots of Delhi 

Development Act (61 of 1957)-President of Market 

shopkeepeis Association in locality, who has been 
subjected to comoetition hy new market, oannot cha- 
llenge contravention. (’64) 66 Pun L R 1144, 

- Art 226— Rip ht to apply— lurisdiction —(States 

wX/A™ Ssetl. of 

the period under reference and would be the proper 
person ^o .^le the writ apphcation.s on behalf of The 
Railway, (ii) that the High Court of Rajasthan had 
junsdic^on over the territory in which the case had 

Ti’ the order was passed by the Assistant 
Judge, Mehsana, it was in effect the order of the 
corresponding Authority, the Authority in Rdfasthan. 
namely the District fudge oi Pali. The High Court of 
Rajasthan therefore had f-irisdiction to decide the 
writ applications, air 19.53 S C 210, Disting, (iii) 
that the writ applications having been Bled within 

U.U r of appeals, there w-ere no 

laches, (iv) that the Bombay amendment to S. 17. Pay- 

' did not apply to the in.vtant case 

and the Assistant Judge, Mehsana committed an error 
ot law apparent on the face of the record in holdinc 
Uat the appeals were not competent before him 
Orders parsed by him were, therefore, liable te. be set 
aside. AIR 1957 Paj .336 and AIR 1953 S C 221 F.dl 
1958 Raj T W 199 : ILF (!95S)8 Raj 286 i AIR 1953 
Raj 124 (125 to 127) (Prs 5. 6, 7, 11) (DB). 

Art. 22P- Industrial Disputes Act (1947), S S0— 

Secretary of Union representing workmen — Comoro 

mise withemplove.s- lodividual workman cannot 
challenge award based on compromise on Kround 


that secretary exceeded authority. See Industrial Dia. 
putes Act (1947), S. 36. AIR 1953 T C 380. 


6 (e). Person adversely affected. 

Art. 32— Who can apply — Permanent lease of 
land by registered deed — Subsequent legislatiooa 
affecting leasehold laud— Lessee challenging con* 
stitutionabty of such legislations — Can maintain 
petition irrespective of whether such legislations are 
valid or not so long as lease stands. 

The petilioter hid obtained cer'ain rights in certain 
lands under a registered lease from the Zamindar. 
bubstquently when the State Legislature passed 
cc-rtaHi laws which affected his leasehold interest io 

the Iind and the State also interfered with the light 

to possession, he Bled a petition under Art. 32 of the 
Constitution challenging the constituiionality of those 
liws for protection of his Kindamental right on the 
basis of the registered lease. 

fbe petitioner had a right to maintain 
the petition irre.'ptctive of whether such laws are 
held valid or not. So lo g as the lease stood and did 
create right of property in praesenti whatever be the 
nature r.f tbit right and though the nature o* that 
light may be disputed, the petitioner would have a 
right to maintain the petition. Nfahendra Lai Jaini v. 

Mate of U. F*. (1963) Supp (L S C R 912 : (1963) 2 

^^83 S C 1019 (1024, 10251 (Ft B> 

(Prs 10, 11). 

® 7 226 Petition under — Maintainability — 

Fxistence of right and its infringement are founda- 
tion of exercise of jurisdiction under Art 226— 
Allotment of land to evacuee on quasi permaoent 
basis — Notification under S. i2 cf Displacel Person* 

(Compensation and Rehabilitation) Act (1954) — 
Effect . 

The existence of a right and the ir fringement there- 
of are the foundation cf the exercise of the jurisdic- 
tion of the High Court under Art. 226 of the Consti- 
tution. The right that can be enforced under Art. 226 
of the Constitution must ordinarily be the personal or 
individual right of the applicant. 

The petitioners who were evacuees from Pakistan 
were allotted some lands in 1950 on quasi permanent 
tenure. In 1954 the btate (Government issued a not! 
Bcation under S. 14 of the E P. Holdings (Consolida- 
tion and Prevention of Fragmentation) Act (1948)» 
declaring its intention to make a scheme for the con- 
solidation of holdings and in 1955 the Consolidation 
Officer published a draf: st heme proposing substitu- 
tion of some other lands of If'sser value lor the lands 
allotted to the petitioners. On 24.3 1955 the Central 
Government issued a notification under S. 12 of the 
Displaced Persons (Compensation and RehabilitationJ 
Act (1954) acquiring all tbeeva.uee properties. The 
petitioners filed the petition ui der Art. 226 of the 
Constitution for the issue of an appropriate writ to 
quash the scheme of consolidation. 

Held, (hat notwithdanding a notification under 
S. 12 of the Act oi 1954 an evacuee has a valuable 
right io the property allotted to hirr. After tbe noti- 
fication issued by the (Central Govern nent under 
S. 12 of the Act, so long as the pioperty remained 
vested in the Central Government, petitioners con- 
tinued to be in possession of (he propeity on the 
same conditions on which they held the property 
immediately before the date of acquisition, that is, 
under a quasi-permanent tenure. Therefore on th& 
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date when they Bled the petition in the High Court 
they had a very valuable right in the properties 
alloUed to them which entitled them to ask thf High 
Court to give them relief under Art. 226 of the Con- 
stitution. In the circumstances of the case, the peti- 
tioners had sufficient interest in the property to 
sustain their petition under Art. 220 of the Constitu- 
tion. Alp 1957 S C 599, Rel on. State of Puniah v 
Suraj Parkash Kapui, (1962) 1 S 1 J 108 i (1962) 2 

SCP 711 I AIR 1963 S C 507 (508. 509) (Pt A) 
(Prs 4, 5, 6). 

• Art. 226 — Reference by Government of indus- 

trial dispute to Tribunal— .Aggrieved party's right to 
challenge jurisdiction of Tri-;unal on ground that 
dispute referred is not industrial dispute. See Indus- 
trial Disputes Act (1947). S. 10. AIR 1957 S C 532. 


Art 226 — Certiorari — Only a person who has 

suffered an infract on of his personal I-'gal right by 
an order can seek to remove it on certiorari — Order 
by R. T. A. granting permits for routts notified under 
S 68-D of Motor Vehicles Act — Interest of travelling 
public aho advanced by the permits — Application 
uncier Art 226 by a private operator who is not 
entitled to apply and obtain permit for the notified 
routes and who also does not suffer direc'Iy, chal- 
lenging the correctness or validity of such permits is 
not competent A f R 1962 S C 1044 ; A I R 1959 
Andh Pra 429 and A I R 1953 Mad 279, Bel on • 
A I B 1901 S C 15i6 and A I B 1962 S t - 1135 and’ 
1940 AC 338 Bef to (1964) 2 Anr h W B 295 i 

(1965,1 Andh LT 9iAlK 1966 Andh Pia 112 
.DB). 


• Arts. 32, 14 — Classification — Who can chal* 

lenge. 

The only persons who can impugn any given piece 
of legislation under Art. 32 are these who are ag. 
grieved thereby. A person who is not a membar of a 
certain class and as such is not aggrieved cannot 
att.ck a provision of an Act on the ground that the 
classification implied therein contravenes Art. 14 of 
the Constitution Hans Muller of Nuremburg v. Supdt. 
Presidency Jail, Calcutta, 1955 Mad W N 478 i 1955 
S C A 487 : (1955) 1 M L J (S C) 188 : 1955 S C J 
324 I AIH 1955 S C 367 (373) (Pt E) (Pr 26). 


Art. 226 — Right to apply under — Expression 

‘any person' in Notification, Dited 19th August 
1955— .Meaning of — ( (Aimer) Excise Regulation (I 
of 1915). S. 16 (4) - Notification No. E (l)/3/54-P. 
W.E., Dated 19th August 1955). 

Although there is force in the contention that the 
expression 'any person’ in the first part of the Notifi- 
cation, dated 19th August 1955, is only a substitute 
for the ‘Public* against whom the Chief Commis- 
sioner had no power to issue the notification, where a 
writ petition was not filed by the petitioner in asser- 
tion of his individual or personal rights but in vindi- 
cation of his rights as a proprietor of the hotel and 
restaurant. 

Held, that the relief could not be given under the 
first part of the notificationn. J956 Cri L J 657 i 
A I R 1956 Ajmer 50 (50) (Ft A) (Pr 2). 


Art. 226 — Petition challenging land acquisition 

proceedings— Who can apply- Person^ recognised by 
Revenue Court as tenants of land have sufficient sub- 
sisting interest to apply — Fact that litigation wUh 
respect to sirdari rights in that land is pei dii g does 
not affect their right to apply. I L R (1962) 2 All 
653 I A I R 1962 All 208 (209, 210) (Pt B; (Pr 4). 


Art. 226 — Who can apply — Order of R. T. A. 

granting extension of route of permit Persons who 
applied for permit can challenge order by writ peti- 
tion. 1961 All L J 594 1961 All W R (H C) 610 * 
A I R 1962 All 145 (147) (Pt B) (Pr 10). 


— Art 226 — Proceedings for compulsory acqiiisi- 
tion of land on behalf of municipality for extending 
Muslim burial ground — Government again issuing 
order to drop all further proceedings — a member of 
Muslim rommunity invoktng jurisdiction under 
Art 226 to direct Government not to stop pro- 
ceedings — Maintainability. 

When the Government issued an order directing 
the Land Acquisitioi Collector to drop all further 
proceedings for the compulsory acquisition of land, 

^ Municipality, for extending 

the Muslim Imrial ground, thd appellant, a member 
ot the Muslim Community and a rate-payer ap- 
proached the High Court under Art. 226 of the 
Constitutio'* to direct the Government not to drop 
the proceedings. ^ 


Held the person directly interested in the acquisi- 
tion IS the Municipality ; any other person who might 

get the benefit of the use of the land for a parth ular 

purpose in the event of its acquisition cannot be said 
to be a person having a direct, personal and present 
interest in the acquisition proceedings or in land. Ilis 
interest, if my would be only indirect or remote. 
The appellant is not a person who has got any legal 
right which mav be enforced against the Government. 

He ^nuot invoke the jurisdiction under Art. 220 of 
AL^d?LT*^112*^* .1966) 1 Andh W R 140 i (1966) 1 


— niguc to apply ^ Division of const!, 
tuency into wards acd allotment of seats — Validitv 

-Who cLalfenge.®''”“”‘' 

'‘“'he second 

and the third wards that could have a just cause for 

complaint The petitioner who belonged to the first 

pet[tiormus°t?aiir'°“ 

Held also, that the powers exercisable by the HiVh 
C^urt under Art. 226 should not be draL up"n at 
the instance of a petitioner inspired by indirect 


Art. 226— Possessory title— Right to apply. 


In order to entitle the petitioner to claim reli^ef 
under Art 220 or certiorari, mandamus or prohibi- 
tion it ii not necessary that he rnust show that he is 
theovi-ner of the property in dispute. It is enough 
for his purpose to show that he is law.fullv in posses- 
sion and that he is not liable to be evicted therefrom 
under the orders passed against him which he seeks 
to be quashed. A possessoiy ^Bl® ^ good title for 
the purpose of enabling the Court 
under Art 226 of the Consii'uMon 1956 All W R 
(H C) 240 . A I R 1956 All 486 (489) (Pt A) (Pr 17) 
(DB). 


1 . 1 * .7 k. 7 1 ..w apply — rerson deprived of 

his right to be nominated for Siemship-Such person 
IS party concerned” and can apply, 

The foundation for applying under Art. 220 is the 

Sdlom°^ ^ ^ C 10^4, 

.b„. .( Ss" 
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sequently vacated but the appointment of U. F. was 
approved by the District Council. On the writ peti- 
non hied by a resident of the area: 

Held (i) that the electors having been misled by 
stay order, were deprived of their right to file nomU 
nation and the petitioner’s right to be nominated had, 
therefore been affected. Fie was seeking to enforce 
that right by means of a writ petii.on which could 
be maintained ; (ii) that the petitioner was a “party 
copcenied" within the meaning of S. 5 of the Khasi- 
Jaintia Hills Autonomous District (Appointment and 
buccossion of Chiefs and Headmen) Act, 1959. Persons 
who come under S. 5 of toe Act have undoubtedly 
locus standi to apply under Art. 226. But it cannot 
be said that those who cannot be regarded as party 
concerned under S. 5, cannot say that their right has 
been affected and apply under Art. 226. There may 
he cases where persons who are not parties concerned 
within the meaning of the words in S. 5 of the Act 

^ aPP^y under Art. 220. A I R 

1965 Assam 83 (85) (Pt A) (Prs 5, 6) (DB). 

Art. 226 “ Industrial Employment (Standing 
voders) Act (1946) — Draft standing order — Person 
affected by such order can file petition individually- 

® Union. (1965-66) 27 

2 Lab L I 614 1 A I R 1965 Assam 
40 (40. 41) (Pt A) (Pr 3) (DB). 

— Art 226-Righl to apply — Alleged violation of 

Rules and Procedure for sale of pounds and markets 
in Assam. 


{plcn^r m. N ' AIB 1955 C.I 72 (75) 

Art. 226— Scope— Persons entitled to apply. 

Trust property acquired by Government — Benefi- 
cianes not parties to proceedings and represented by 
receiver of estate — Compensation under award paid 
to receiver on his giving undertaking to refund if re- 
quired — Land Acquisition Collector ordering re- 
tuna, on application for amendment of award by 
oerson claiming interest in portion of property- 
uourt on application of receiver directing refund 
after hearing Ejections from beneficiaries-No steps 
taken, to have Court's order modified or set aside: 

Held, (i) that application under Art. 220 by benefi. 
cianes to correct Court's order only on allegations 
against receiver s conduct in acquiescing inandcany- 
Jug out Collector’s order, was inappropriate; 

(li) that they were strangers to Land Acquisition 
procee lings, and so even if the order of Collector en- 
forcing the undertaking amounted to amendment cf 
award, it was not open to the beneficiaries to chtl- 

lenge the amendment in the proceedings under the 
Arti 2l6y 

(iij) that their application was not bona fide since 
its object was to get round Court's order by having 
the Collector’s order set aside; 

(iv) and that therefore there w^s no fustification for 
interference. A I R 1953 Cal 257 (258, 259) (Ft B) 
(Prs 5, 8, 9, 10). 


Held, shop-keeper in market on whom restriction 

If any was placed by the enhancement of fees and 

not by the auction sale could nat challenge the sale 

and the right of the purchaser to collect the ftes 
from him. 

Held further, that the sale was not illegal on the 
ground that the notice under the Buies did not men- 
tion the rate at which the purchaser was entitled to 
collect from the shop-keeper and that the rules 
required only term of the lease to be mentioned in 

the notice. A I R 1958 Assam 156 (159. 160) (Pt C) 
(Pr 7} 


■Art. 226— Certiorari— Who can apply — Counse 

feeliog personally aggrieved by order against hi 
client cannot himself apply for high prerogative writ 
See Advocates Act (1961), S. 49 (cj. (1965)69 Ca 
W N 860 : A I R 1966 Cal 250. 


— — Art. 226— Who can apply — Dispute relating to 
dismissal of certain employees referred to Industrial 
Tribunal for adjudication— Right of person taken in 
to fill in vacancy caused by dismissal, to apply for 
quashing order directing re-instatement. 

Where certain employees were dismissed from ser- 
vice by a Bank and the petitioner was taken in to fill 
the vacancy caused by the dismissal of those work- 
men and the dispute is subsequently referred to 
Industrial Tribunal for adjudication, the petitioner 
has no ‘locus standi’ to make an application under 
Art. 226 to quash or set aside the order passed by the 
Appellate Tribunal directing the re-instatement of the 
dismissed employees, as the petitioner is not a party 
to the trade dispute. (1955-56) 8 F J R 419 : A I R 
1955 Cal 309 (310, 311) (ft A) (Prs 3, 10), 

Art. 226 — Who can apply. 


If a statutory body acts in excess of its jurisdiction 
any one aff^^ct^d by it can certainly come up and ask 
that it should be compelled to restrict its activities 
within the four corners of the statute which has 


Art. 226 — Certiorari — Himachal Pradesh Pan- 
chavat Raj Act (6 of 1953), S. 93 — Revision -Notice 
to Nyaya Panchayat — Omission to serve — Not suffi- 
quash revisionai order — Nyaya Panchayat 
entitled to challenge Magistrate's jurisdiction in a 
writ petition — See Panchayats — Himachal Pradesh 
Panchayat Raj Act (0 of 1953), S. 93. 1964 (1) Cri 
L J 34 : aIR 1964 Him Pra 2. 


Art. 226 — Who may apply. 

Where it was found that the State has been re- 
cording the petitioners and their co-owners as pro- 
prietors of the land thus recognised their right after 
the merger of the former State of Baghat, the right 
to property can be asserted by them in the Courts 
established by the present Government and the plea 
that they have no locus stardi is not tenable. AIR 
1947 PCI, Disting. AIR 1953 Him Pra 95 (100, 101) 
(Pt G) (Pr 21). 


Art. 226 — Kerala Education Rules 1959, Chap. 5i 

R* 9 — Governmect sanctioning opening of new school 
disregarding R. 9 — Petition for certiorari by person 
already running a school — Petition is maintainable— 
Certiorari cannot be refused on ground that p3titioner 
has not suffered economic loss — Authority sanctioning 
opening of new school does not act administratively 
but quasi-judicially. 1965 Ker L T 284 i 1965 Kcr 
L J 326 r (1965) 1 Ker LR 145 : I L R (1965) 1 Ker 
467 : AIR 1965 Ker 301 (302, 30J) (Prs 2. 3. 4). 

Art. 226— Right toaoply — Persons having special 
interest apart from interest as members of public 
Municipalities — Madras District Municipalities Act 
(5 of 1920), Ss. 36 and 278. 


Where certain persons residing in the immediate 
neighbourhood challenge, by an application under 
Art. 220, an order of the State Government cancelling 
previous resolution of Municipal Council by which 
latter had declined to register a certain land as burial 
ground and directing the Council to sanction registra- 
tion of such land forthwith, on the ground that the 
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contravenion of Ss. 36 and 
/7S (1) of the Madras District Municipalities Act, 

interest of their own, 
apart from their interest as members of the public in 

n ? 103; A I R 1957 

1 1 192 .Imo Ker L T ““ ““ 

, — feight to apply — Establishment to 

which Shops and Establishments Act applied exemp- 
ted trooa operation of certain provisions— Employee 
aUected by exemption — Bight to apply — (VI. B. 
Shops and Establishments Act (7 of 1952), S, 4). 

The employee of an establishment is a person 
affected by the exemption of the establishment in 
which he is serving from the operation of Ss. 10. 16 
and 17 of the Act He is, therefore, entitled to chal- 
lenge the validity of the notiBcation. by applying 
under Art. 226 of the Constitution. 1958 MFC 143 : 
(1958) 2 Lab L J 587 I 1961 M P L J 9. 

~-Art. 226 -M. B. Secondary Education Act,S. 16— 
regulations under— Chap. XI — Regn. 4 (a)— Recogn- 
ition given by Board to ne^v institution — Other ins- 
litution suffering loss of students aud Income in fees 
on that account — No right of petitioner violated — 
Writ petition held not maintainable. 1959 MFC 52. 

Art. 226— Right to apply. 


Where a person has been elected a member of a 
Panchayat from one ward and has a right to elect 
other members to fill In the vacancy in another ward 
' but the Government passed an order to hold fresh 
elections, such a person has a sufficient and proximate 
interest in the matter to maintain a petition under 
Art. 226, because if the order of the Government 
were to stand and elections held in the manner 
directed by the Government, the petitioner would be 
deprived of his right. (1960) 1 M L J 472 : AIR 1960 
Mad 238 (240) (Ft D) (Fr 6). 
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Art. 220— Writ pefitioD— Who can file— Matter 

regarding perinission for addition! or alterations to 

violating Municipal Rules for constructions 
and alterations — Owner ot adjoining property can 
file a writ — Orissa Municipal Act ( 1950) S. 398 — 

Writ against order under the section — Who can 
file. 

It is now well settled law that a neighbourin 
Owner of a proposed new building, in respect Oi 
which provisions of the Municipal rules are violated 
has a right, although he does not happen to be the 
adjoining owner in respect of the portion affected 
thereby, to insist on a strict complian .e of the rules, 
even where the person who is immediately affected 
does not object; he is entitled to apply for a manda- 
mus to prevent plans being sanctioned contrary to the 
relevant Municioal Act and the rules thereunder. It 
is also well settled that in the matter of building 
plans, there is a specific legal right in favour of the 
adjacent owner to prevent plans being passed con- 
trary to the provisions of the relevant Municipal Act 
and the rules thereunder; accordingly if a plan is sane, 
tioned by a Building Committee of a Municipality 
contrary to the relevant Municipal Act and the .statu- 
tory rules and regulations, an adjacent owner who— 
by reason of the particular situation of his property, 

IS likely to be inured as to light, air, heiith and 
other amenities, suffers an iofringeoient of his 
right, has undoubtedly a right to seek relief. 

1 he granting of permission to build in contra- 
vention of the building rules of the Municipality 
may amount to such an invasion of legal rights in 
r^peet or theaojoining owner as will warrant the exer- 
cise of the special jurisdiction. Although a provi- 
sion may be primarily framed for the benefit of the 
general public yet, in appropriate cases if the breach 
IS ot such a nature as in the nature of things must 
injure a specific individual to quite a different de- 
gree, such a right will also be assumed in favour of 
such specific individual. Whether the rules infringed 

amount to an injury to a specific individual depends 
on the facts of eich case. 


.4rt# 226— Issue of writ 'ex debito jusfitiae’ — 

(Municipalities— Madras District Municipalities Act 
(5 of 1920), Ss. 7 and 43). 

It is not incumbent on Go/ernmeot either under 
the District Municipalities Act or under the rules 
framed for elections to divide wards so as to ensure 
their equality of voting strength or to make it easy 
for members of particular community to be elected. 
There is no violati >n of natural justice in not mani- 
pulating the wards to ensure their success and hence 
a writ *ex debito justitiae* will not be issued on the 
application of a person who has no personal interest. 
(1953) 1 M L J 522 : A I R 1953 Mad 510 (512, 513) 
(Ft D) (Frs 10, 11). 

• Art* 226— Janapada Election— Who caa chal- 

lenge. 

A voter in a constituency in a Janapada Sabha has 
sufficient interest to challenge an election to the cons- 
tituency. 

A Janapada Sabha cannot file a petition challenging 
the election of its councillors. For, it is a statutory 
corporation and can discharge its statutory duties no 
matter who are its councillors. As to who are its 
councillors is no concern of a corporation. It fol- 
lows therefore that the Sabha cm have no interest 
whatsoever in the elections of its councillors. 

A candidate for election can challenge election to 
his constituency. Kanglu Baula v. Chief Executive 
Officer, ILR (1954) Nag 875 : A I R 1955 Nag 49 
(65. 66) (Ft I) (Frs 57, 68) (FB). 


It IS an individual right of each member of the 
resident public, within the municipality to insist on 
compliance with Municipal rules, conducive to the 
general good of the community of which each such 
mdividual is a competent member. A I R 1941 Cal 
360; A I R 1941 Cal 391, Foil. (1963) 5 Orissa J D 


Art* 226 — Right to apply* 

.ki"!!’®'’® ‘^® Government has settled paimali right to 

raiyati lands such an interference 
fk ®®!’ confi'cation of private 

*5us taking away rights of private indivi- 
duals and vesting the same in the public But where 

w»k®k^®.k alleged to be interfered 

■ y settlement in question have not made any 
grievance and come to Court, it is not possible to 

has no^cl^me/^‘^V°*‘®“®® petitioner who 

the claimed to have acquired any interest from 

D concerned. 1958 B L J H 343 • aIB 1959 

Pat 72 (73} (Pt B} (Pr 3) (DB). * ^ 

Art. 226 — Who may apply. 

olaimed that the property, which 

528 : AIK 1954 Raj 2i4 V^Tj'pt 
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Aft. 226 — Cess levied under Jaipur District 
Boards Act— State grdntees ha interest to chall-^Lge 
validity of c^ss under Art. 226 - [Jaipur District 

Boards Act { 9-17 .,3. 32(b)] 1954 Pai L W 1 ; IL 

H (195:^) 3 Raj 606 : AIR 1954 Raj 104 (111) (Pt F) 
(Pr 27) (DB). 

\ri. 226— Who can apply — Introduction of two 
more l>uses-Ii, come of petitioners likely to decrease 
L >ss quite substantial — Pi:iitioners C 5 u!d not be 
said to have been substantially atJected - Being aggrie- 
ved tliey are entitled to challenge order On ground 
of total lack of jurisdiction. See Mot v; Vehicles Act 
(1939). S. 64 (a). AIK 1953 Raj 193 (DB). 

6 (f). Person directly affected. 


Art 226 Certiorari — Who ran apoly— Order bv 
Chancellor in reterei^ce under S 39. Lucknow Uni. 
versitv Xct — Decision of Fsccutive Committee of 
Univfrrsily anu appointment made thereunder de- 
clared mill and void —Appointee is directly affected 
by the decision and therefore is an asgi-ieved person 
w ho is entitled to get the decision of the Chancellor 
quaslied by a writ of certiorari: (18S0)14ChD 
4S^;tl,SS7) 19Q RD 1*4. (1952) 2 W L R 194 and 
(1961) 2 All E R 504, Ref. to. 


Tho fact that the appointee was only a probationer 
is not important because tho appointment itself had 
been aut in jeopardy bv the order. ILR (1961)2 
All 634 : 1962 All L J 289. 


up the case and represent the discharged wireman 

( I960) I Fac L R 569 : AIR 1960 All 738 (739 740 
741)iPrs6, 7,8). uoi,, /w, 

Art. 226 — Petitioner occuoving premises in dls- 

pute-Notice under S. T-A (2). U P. Control of Rent 
and Evi:tion Act served on his brother— Right of 
petitioner to file write petition. AIR 1960 All 218 
(22l)(Pt A) (Pr 11). 


Art. 226 — Right to apply — Interest of petu 

tioner, 

W here a person applie*^ to certain Licensing Board 
mr grant of license arid h*s application is refused he 
has an interest justifying an application to the High 
Court under Art. 226 of the Constitiidon and it is 
op:*n to him to point out that the constitution of the 
Li’ensing Board wis itself not proper. AIR 1957 
All 773 (777) (Pt B) (Pr 12). 


• — Art. 226— Who can apply under. 

Though .Art. 226 of <he Constitution makes no 
menUon as to who shall apply for an aporopriate 
order an apnlication for the issue of a writ of man- 
damus prohibitii n, or other orders cannot be ^led by 
a per.son unless, his rights are directly affected. 
Indian Sugar Mills. Ltd. v. Secretary to Governmea", 
U. P.. 19.50 A L J 767 : TLP (1952) 1 All 186 : A I R 
1951 All 1 (2. 3) (Pt B) (Prs 8, 9) (FB).* 


y— Art. 226— W^ho can apnly— Petition for quash- 
ing order o' Assistant Custotlian declaring property 
as evacuee property, on grouud that it is waqf pro- 
perty -Proper persons to appiv are either Ihe waqif 
or mutawalli or the Suoui Waijf Buard — Members 
of Sunni V\aqf Board cannot apply. 


“■ ^rt, 226 — Prohibition — Writ — Stage Carriage 
permit — Charge of timings whether variation of con- 
dition of permit — Person aggrieved is the bolder of * 
of permit — No other person has a right of appeal. 
See Motor Vehicles Act (1939), S. 64 (b). AIR 1965 
Andhra Pra 115. 


Petition under Art. 220 by some members of the 
Sunni Waqf Board, for quashing the orders of the 
Assistant Custodian declaring a certain property as 
evacuee property and the suosequent proceedings, on 
the ground that the said property is w'aqf property, 
being a graveyard and a takia attached to it, is not 
main ainable, if the petitioners no vhere in their peti- 
tion have stated wh it their individual rights are and 
how they are affected. Their merely being members 
of the Sunni Waqf Board does not entitle them to any 
right. Al R L952 S C 12. Rel. on. Proper persons to 
app y would be the waqif or the mutawalli or if the 
Sunni Waqf Ac applies, the Sunni A’aqf Board. AIR 
196lAil 299 (30U)(Pt A) (Prs3,4). 

Art. 226— Right to apply. 

ff'h® services of an electric wireman were termi- 
nated by the Kanpur Tannery Ltd., and the matter 
was taken up by the Industrial Employees Union, 
which was regi.ste'ed as a * niscellaneous’ trade 
Union and relerred to the Adjudicitor. The Adjudi- 
cator held that the wireman wa» rightly discharged 
and was not entitled to auv relief. The Union there- 
upon applied undtr Art. 228 challenging the order- 

Held, that the petitioner Union had no right to 
present the petition on hehall of the disch-rged 
workman because : 

(1) in a writ jurisdiction it is only the individual or 
the corporation who.'e rights are affected who can 
come to the H gh CMirt : AUt 1951 All I (FB) and 
AIR 1^60 All 380 and AIR 1951 S C 41, Rel. on. 

(2) Since the tase of the discharged wireman had 
not been taken up by any of the Unions of leather 
industry tho petitioner Union was not entitled to take 


""~Art. 2?6— Who can apply — Persons whose rights 
are affected by notification issued under Act can 
apply. 

A notification was issued by the State Government 
in exercise of powers claimed to have been given by 
the provisions of the Andhra Prade«h Panchayat 
Samities and Zilla P>’-ishads Act 1959. The peti- 
tion'=rs claimed that tbeie was no power vested in ibe 
Government under the Act to reconstitute or redelimit 
a block in such a way as to abolish any of the exist- 
ing Blocks and Panchaya' Samities; consequently, the 
impugned notification issued was ultra vires the 
powers of the Government and must be quashed. 
To this cLim the State Government raised a technical 
objecMon that since personal rights of no^e of the 
petitioners were affected their petition could not be 
prosecuted. 

Held, that the true for determining the peti- 
tioners* locus stundi to maintain an application was 
whether the petitioners were directly affected the 

statute that is whether they are persons whose legal 

rights are g iverned by the impugned Act and whe- 
ther they are judicially affected by the differential 
treatment prescribed by the impugned stitute. So 

corsidered the petitioners who were elected to the 

village Panchayat which formed part of ^be aiolish- 
ed Panchayat Samithi and were not only electors 
hut also had right to say to which Simithi they 
should belong, had locus standi to challenge the 
validity of the notification. (1965) 1 Andb W R 
A I R 1965 Andb Pra 40 (50, 51) (Pt E) (Prs 31. 33) 
(DB). 

Art. 226— Applicability — PerJon aggrieved br 

notification under S 3, Madras Essential Aiticie 
Control and Requisitioning (Temporary Powers; 
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Act (I of 1949) as amended by Andhra Amendoaent 
Act (1955)i Ss 3 8nd 21— Bight to issue of writ. 

Under S.21 of Madras Act (I of 1949) (Andhra 
Amendment) right of suit in respect of any act done 
in pursuance of the Act is barred and, therefore, a 
pors>n aggrieved by Government notification under 
S. 3 has no other effective alt^srnative remedy pro- 
vided under the Act, and his petition under Art. 220 
is maintainable. 1957 AuJh L T 422 : (1957) 2 Andh 
W R 29. 

— Art, 220 — Right to apply under — '“fEleresl”— 
Right to settlement ot Government khas land. 

The Government is the o*vner of the land and it 
bas a discretion to grant settlexeiit in resptct thereof 
in favour of such pirty as it liked. As ;uch no person 
can claim any absolute right to get settlement of 
Goveinment khas land' from the Collector and he 
has no such right which he cio enforce with the aid 
of Art. 226 of the Conbtitutioc. 

Put where the petitioner succeeds in obtaining from 
the Collector settlement of such land in his favour 
and it is confirmed by the Commissioner, he lias a 
siitficient interest for the protection of which he can 
aeek the interference of High Court under Ait. 220 
of the Const tutiOQ. (*57) 61 C W N 301. 

■ \rt. 226 — Re-formation of wards in village for 
panchayat elections — Petitioner remaining voter in 
same ward after r'^^formation but instead of three 
members, two members to l)e elected as result of re- 
formition— Petition under Art. 226 against re lorma- 
tion of wards cannot be dismissed on ground that 
etitioner remains voter in the samsward as he is 
_irectly affected by the reformation of the wards 
and besides, whole /illige is interested in the mitter 
— Panchayats — Bombay Vidage Panchayats Act (3 of 
1959), S. 10. (1962) 3 Guj L R 50.. 

• — Art. 226 -Who can apply— Other remedy open 
— Laches. 

It is only a oerson who is affected or whose rights 
are affected that can invoke the jurisdiction ot the 
Hign Court under Art. 228 of the Constitution and 
seek to get the order of the tribunal set aside on the 
ground that it violated any o( the fundamental rights 
conferred by the Constitution or that it was against 
any provision of the Constitution or for any other 
matter such as want or excess of jurisdiction. In order 
to justify the granting oi this extraordinary relief, the 
absence of an adequate remedy at law must clearly 

appear. 

If a party entitled to complain abaut want of juris- 
diction neglects to do so he must be held baund by 
the judgment. Laches or delay also would justify the 
rejection ofihe application under Art 226. (1914) 
235 U S i5l and AIK 1951 SC 41. Foil. Waheed 
Mnnwar FChan v. State, I L R { 1955) Hyfl ^ 68 i AIR 
1956 Hyd 22 (23. 24; (Pt A) (Prs 4, 5) (FB). 

-^Art. 226 — Petitioners owning certain mills run 
on electric power supplied by respondents —No con- 
tract to supply ele 'tricity entered into between some 
of petitioners and respondents— Former cannot main- 
tain writ petition. AIR i960 J & K 12 (13) (Pt A) 
<Pr3). 

Art. 226 — Who can apply — Bidder at auction. 




Mle. 


A bidder at an auction sale has a sufficient legal 
interest to move the High Court under Ar^. 226 to 
challenge the auction sale if the authorities conduct- 
ing the <am« have failed to act within the bounds of 
their authority. AIK 1954 S C 220 and MK 1954 S C 
592. Rel. on. I L R (1955) Madh Bba 206 i M B L J 
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1955 H CR) 590 I M 6 L R 1953 Cri 121 1 AIR 1955 
Madh B 161 (164) (Pt B) (Prs 29, 30> (DB). 

Art, 220— Application under Art. 226 for review 

of order of Magistrate under S. 8.B, of Press and 
Registration of Books Act — Petitioner not aggrieved 
— Petition, if granted likely to affect right ot appeal 
of opposite party under S. S-C— Petition not granted. 

Where a person, who was neither printer nor 
publisher nor o vner of any newspaper bearing a title 
similar to a certain other newspaper, made a plea to 
a High Court that it should, under Art. 226 of the 
Constitution review the decisi in of a Sub Divisional 
Magistrate that the declaration of the lalter news- 
paper did not offend Cl. If of S. 8 B of the Press and 
Hegiitration of Books Act: 

Held, that the petitioner not being a person, affected 
by printing and publication of the said newspaper, 
could not ,eek remedy under Art. 226. The object of 
the provisj to S 0. and clause II of S. 8-8 of the Act, 
permiiting the cancelia ion of a declaration is clearly 
to prevent unfair competition between t wo newspapers 
published by different persons underthesamenameand 
title. The Question of circulation of any paper for the 

purpose of securiog advertisement is not a matter 
which can be taken into account in proceedings for 
authentication of a declaration or its cancellation. 

Sec ion 8 C, provides that ai^y person aggrieved by 
an order of a Magistrate cancelling a declaration 
under S- 8 B, may prefer an appeal to the Appellate 
Board. The Magistrate to whom a writ of mandamus 
Is issued for cancelling a declaration is bound to 
^mply with it, and when pursuant to that direction 
he cancels that declaration, then his order would be 
opan to appeal under S. 8 C of the Act. It would, 
therefore, be altogether improper for the High Court 
to issue any direction to the Magistrate asking him to 
refuse to authenticate a declaration under S. 6 or 
cancel a declaration under S. 8-B of the Act. 1965 
M H L J 227 , n65 lab L J 479 I AIR 1965 Madh 
Pra 128 (131) (Pt B) (Pr 8) (DB). 

' — Art 226-ApplicabiIity— Assuming that Sch. Ill, 

Para. 3 of (Zitizenship Rules (1950) is invalid, the 
individual directed by the notice under S. 3 of the 
Foreigners Act (1946) to remove hitnself from India 
can invoke the jurisdicdon of the High Court under 
Art. 226 including a writ of prohibition. IbR (1960) 

2 Mad L J 290 : AIR 1961 Mad 129 
(145) (Pt R) (Pr 50) (DB). 

^^9 “* Insurance Corporation of India 
(Staff) Regulations 195i — Dismissal of employee in 
violation of — Employee can apply under Art. 220 — 
(Obiter). AIR 1960 Mad 333 (335, (Pt B) (Pr 11). 

-—Art. 226— Petitioner registered as headman under 

J Madras Hereditary Village Offices Act— Respon- 
dent tiling suit to set aside order and to get himself 
registered in his place— Respondent succeeding before 

nrst tribunal but failing before second tribunal 

Revenu^e Board restoring order of first tribunal— Peti- 

r . personal interest in applying under 
Art. 226— Judgment in W. P. No. 244 of 1952, Distin- 

2 M L J 644 : 66 Mad L W 700 i 

AIR 1953 Mad 972 1973) (Pt C) (Pr 5). 

Arts. 226 and 32 — Who can apply, 

• 32 and 226 can normally be 

invoktdby one who.se pers>nal rights and interests 
a Iversely affected by the impugned law or order 
Koad-side Government land settled by Chief Com- 
missioner in excess of statutory power.. Ld in viX 

respondent who con- 
structing shops on it -Petitioner’s right of free excess 
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from public road to his homestead infringed — It is 
petitioner who has right to file writ petition — Ad- 
ministrator is not aggrieved p3rt>-. AIB 1965 Mani- 
pur 39 (43. 45) (PI E) (Prs 29. 5l). 

“"^Art. 226 Writ petition — Locos standi to main- 
—Ordinarily petitioner has to make out personal 
interest except in the case of a writ of quo warranto 
strictly so called. 

In India, unlike in England, there is nothing like a 
writ of right because, the issue of any type of writ, 

order or direction under Art. 226 is clearly a matter 

01 discretion with the Court. The question therefore 
whsther the petitioner has or has do locus standi to 
make the petitioner to seek the issue of a writ appra- 
priate to the facts of his case is necessarily related to 
the nature of the relief he seeks. The only general 
proposition which can be stated on the question of 
locus standi of petitioners in writ petitions or petitions 
under Art. 226 of the Constitution is that ordinarily a 
petitioner will have to make out some personal 
interest which the law recognises as sufficient, unless 
having regard to the nature of the relief and particu- 
cular facts and circumstances of the case the peti- 
tioner is nr.erely in the position of an informer or a 

relator and the situation is such that it becomes the 

duty of the Court to act in public interest or to up- 
hold the Constitution. ^ 

If the writ asked for is strictly a writ of quo war- 
ranto in respect of a public office, the petitioner need 
have no^rsonal interest. If, however, the position 
or the office held by the respondent cannot be describ. 
ed as a public office the case will not be one for quo 
warranto ID the strict sense but will be one only for 
some other type of appropriate writ, order ir direction 
under Art. 226 of the Constitution, before getting 
which the petitioner will have to establish that he 
has some personal interest in the matter which the 
law recognises as sufficient. (1963) 2 Mvs L 1 383 • 
A^R19e4My. 159 (164, 165) (Pt C) 10 13) 

Alt. 226 Writ petition challenging validity of 
appointments to certain posts of readers made by 
board ot appointments of a University — Person who 
was ope of the applicants for the post but who was 

mq«qi , oo''" maintain petition. 

159 (166) 

Art 226-MunicipaIities— City of Bangalore Im- 

provement Act(5 of 1945). S. 29 - Disposal of sites 
acquired under, by Board of Trustees— Validity of — 
By whom can be challenged- General challenge not 
permitted — Constitution of India, Art. 220. (*62) 40 
Mys L J 313 (DB). ' ' 

Art. 226 — Who can apply. 

Only a person aggrieved can move the Court by a 
writ. No one except those whose rights are directly 

atfected by a law can raise the question of the consti- 
tutionaiity of that la^ . A I R 1951 S C 41 : AIR 1951 
Mys 14; AIR 1953 Ilyd 2-^7 and AIR 1951 All 1 (F B). 

L J 178 : ILR (1954) Mys 255 i AIR 
1954 Mys 161 (161) (Pt A) (Pr 1) (DB). 

— ~Art. 226— Courts not to pronounce upon vires of 
legislation unless matter -is properly before it in case of 
controversy— Threat to rights of petitioner— Petitioner 
successfully establishing chat import is illegal -Writ 
can be issued. (1955) 6 S T C 93 (Nag). 

[Overruled on another point in AIR 1958 S C 590], 

^Art. 226-Who can apply — Member of Govern- 
ing Body of College also holding office of Secretary 
ship —Term expiring on l-5-19e2-Writ petition filed 


by him before that date against order of Vice-Chancol- 
lor approving elections ot respondents to the Govern- 
ing body for next term — Stay order made by High 
Court restraining respondents from holding any meet- 
ing —Petitioner held continued to be memberana Secre. 
tary even after expiry of his term, in view of stay 
order— had locus standi to apply under Art. 226 
—Patna University Aot (25 of 1951), Statute 13, Para 

2 (2) (b) and (c), A I R 1963 Pat 394 (395, 390) (Pra 
5, 8) (DB)* 

Art. 228 — Who can apply. 

When any statute imposes a duty upon an authority 
in respect of any matter, any person, whose interest 
is auected adversely by a breach of such statutory 

If he is within the range of those persons to 
whom such authority owed statutory duty, is entitl^ 
to ask the court to issue a writ under article 220, lo 
that the authority, who is clothed with such statutory 
powers, does not exceed those powers. 

petitioners, who were either intending 
bidders at the auction of tolls of a public ferry under 
the Bengal Ferries Act (1 of 1885) or those who aotn- 
ally offered bids at the subsequent auction, base their 
claim in a petition under Art. 226 on the breach of 
statutory obligation imposed upon the District Magis- 
trate in the matter of seltlement of fhe public ferry 
under the Act, there. is sufficient legal interest vested in 
the petitioners which entitle them to maiitain the 
application under Art. 226; AIR 1953 Pat 370 and 
AIR 1954 Pat 235, Rel. on, AIR 1955 Pat 483 and AIR 
1954 SC 119 and AIR 1954 S C 493 and AIR 1954 
SC 592, Ref. 1956 b L J R 592. 

Art. 226 — Bengal Finance (Sales Tax) Act (0ol 
1941) (as extended to Delhi), S. 5 — Consumer who 
was required to pay Sales Tax and bad given under- 
taking tor the same is an aggrieved party — Petition 
by such consumer is maintainable — Sales-taz 
(Bengal Finance (Sales tax) Act 6 of 1941), S. 5). 

Held, on facts that as the Sales-tax Authorities 
recognised the fact that the party who would be 
directly affected and consequently aggrieved would 
be the petitioner who would have to pay the tax from 
his own pocket and not the dealer who had been 
made responsible for payment of the tax undsr the 
Act. Therefore it was petitioner who aggrieved by 
being forced to make payment in respect of tax at rate 
at which that tax cannot be legally levied. As he 
could not resort to any other remedy, there was no 
reason or justification for declining to afford him 
relief in exercise of the extraordinary powers confer- 
red by Art. 226 of the Constitutiou. AIR 1951 S C 41, 
AIR 1954 SC 119. AIR 1958 Pat 182, AIR 1961 Baf 
150 and (1916) 1 K B 7. Foil. (’62) 64 Pun L B 827 : 
ILR (1962) 2 Punj 699 : (1963) 14 S T C 51. 

Art. 226— U. P. Entertainment and Betting Tax 

Act (8 of 1937) — Notice to petitioners by Entertain- 
ment Tax Officer appointed under the Act to pay 
entertainment tax on charges levied by them from 
persons using swimming pool owned by them— Notice 
is a serious threat to petitioners that their fundamen* 
tal rights are about to be infringed — Preliminary 
objection to the petition under Art. 226 challenging 
validity of the notice on the ground that they should 
wait till proceedings under S. 5 of the Act were taken 
against them — Objection held not sustainable : A I R 
1954 S C 403, Foil. ILR (1961) 1 Punj 86. 

An. 226 — Motive — Relevancy — Land acquUf* 

tion — Petitioners dissatisfied by amount of compen- 
sation and therefore applying for writ — Right to 
relief. 

Even though petitioners are induced to challenge 
the acquisition or to assert their fundamental right to 
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hold the property because they are dissatisBed by the 
amount of com^nsation offered to them by the Land 
Acquisition Collector, this motive will not and should 
not debar them to enforce their fundamental right by 
apply ing under Art. 226 if it is in fact infringed. 61 

Pun, L R 609 I I L R (1959) Punj 1665 . AIR 1959 
Punj 544 (547) (Pt B) (Pr 7) (DB). 

““Art. 226 Writ Petition— Who can apply— Mere 
licensee when could apply. 


is void under Art. 205 read with Art. 286 constitute* 
in praesenti an encroachment on and an infringement 
of ics right which entitles it to immediately appeal to 
the appropriate Court for redress. A 1 H 1953 Pat 87, 
Reversed. Bengal Immunity Co., Ltd. v. State of 
Bihar. ILR 34 Pat 905 r (1955) 6 S T C 446 i (1955) 
2 S C R 603 I (1955) S C ] 672 i 1955 S C A 1140 i 
(1955) 2 M L J (SC) 168 j 1955 Andh W R (SC) 422 : 
A I R 1955 S C 661 (669) (Pt Dj (Pr 7). 


Where the petitioners who were alleged to be mere 
liCGDsees of the lands in dispute but had created 
structures and shops, both Kacha and Pakka, on the 
said lands and rent paid by them had be^n accepted 
from them, even after the alleged period of license 
was over, were served with notices to remove the 

and vacate the land occupied by them 
within a month with a threat that if they were not 
removed the structures would be forcibly removed by 
the Government and it was argued that the petitioners 
being mere licensees had no right to invoke the extra- 
ordinary jurisdiction for the issuance of a writ. 


— ^Arts. 226, 265— Taxing Statutes — Point of hard- 
ship— Consideration of. 

The point whether a particular tar is burdensome 
and whether it would cause hardship to the tax-payer 
cannot be decided by Courts, if the taxing statute is 
constitutional, and its legality cannot be questioned. 
A I R 1962 Andh Pra 415 (416) (Pt B) (Pr 15) (DB). 

——Art. 220 — Jurisdiction — Petition challenging 
validity ot taxing Act — Competency— Power of High 
Court to entertain— See Sales Tax — Andhra Pradesh 
General Sales-Tax Act, S. 19 (l)(f) (b). (1960) 1 Andh 
W R 374. 


Held, that the threat to demolish the structures 
certainly affected valuable rights of the petitioners 
which entitled them to secure a mandate from the 
Court. 1962 Raj L W 29 : ILR (1962) 12 Raj 39. 

■ Art. 226 — Refusal to renew permit for motor 
vehicle interfered with— Operator’s fundamental right 
to cany on — Aggrieved operator can apply for writ 

Seelbid, Art. 19(1) (g). ILR (1961) 11 Raj 333. 


6 (i). Tax.payer and elector. 

I~Art. 226 — Who can apply — Right of voter — 
Though voter has no direct interest in election, he 
can move High Court for relief under Art. 226 
against an oroer allowing an election petition under 
S. 12 (c) of the U. P. Panchayat Raj Act, as being 
interested in the result of the election and its pro- 
priety. AIR 1963 All 607 (607) (Pt B) (Pr 3). 


Art. 226— Right to apply. 

A person whose licence to po.sse.ss arms has been 
cancelled under S. 18 has a right to apply to the 
High Court under Art. 226. A I R 1952 S C 12, Rel. 
on. 1954 Cri L J 1672 : ILR (1954) 4 Raj 170 i A I R 
1954 Raj 264 (266) (Pt B) (Pr 5) (DB). 

Art. 226 — Motor Vehicles Act (1939), S 04 (a) 

— Introduction of two more buses by illegal order 
— Income of petitioners likely to suffer substantially — 
Petitioners were aggrieved persons. See Motor Vehi- 
cles Act (1939), S. 64 (a), A I R 1953 Raj 193. 

— Arts. 226 and 265 — Who can apply against ille- 
gal levy of tax. 

Where an entertainment tax levied by the Municipal 
Board on the cinema-goers and collected by the pro- 
prietor of the cinema who is also responsible for 
paying it to the Board, is found to be illegal the pro. 
prietor can maintain an application under Art. 220, 
against the illegal levy, he being a person interested 

in the matter, aIR 1951 All 1 (FB). Dist. ILR (1953) 3 
Raj 52 I 1953 Rai L VV 335 i AIR 1953 Raj 180 (181) 
(Pt C) (Pr 7) (DB). 

6 (g). Joint Hindu family. 

—Art. 226 — Income tax recovery proceedings 
against Hindu undivided family — Disruption of 
family after assessment— Order recognizing disruption 
not passed— Family is deemed to continue as undivid- 
ed family for purposes of Act— Continuance by legal 
fiction of existence of undivided family as an entity 
would enable aggrieved family to maintain writ peti- 
tion for challenging orders passed in recovery pro- 
ceedings. See Income-tax Act (1922), S. 25-A (3). 
A I R 1966 All 176. 

6 (h). Taxing statute. 


• Art. 226 — Madras District Municipalities Act (5 
of 1920), R. 12 (1) (f) of the Rules made thereunder 
— Lease of buildings owned by Municipaliiies — 
Failure to hold public auction — Power of Govern- 
ment to direct Municipality to waive rule in indivi- 
dual cases Petition at the instance ot rate-payer 

to compel Municipality to hold public auction — 
Maintainability. 


iiciu, ujcro IS no provision in me mauras iviunici- 
palities Act or in the Rules made thereunder which 
authorise the Government to give directions in indi- 
vidual cases abrogating the mandatory rule contained 
in R. 12 (1) (f) of the Rules made under the Madras 
District Municipalities Act. If the order of the Gov- 
ernment is bad, what'remains is the resolution of the 
Municipality resolving to lease out the Municipal 
rheatre by public auction. Section 22 of the Act 
imposes an obligation on the executive authority, 
namely, the Commissioner, to carry out the resolu- 
tioDs of the Municipal Council. Mandamus should, 
therefore, issue to nullify the order of the Govern- 
ment and to carry out the lawful resolution of the 
Municipal Council The contention that the peti- 
tiooer has no locus standi to maintain the application 
under Art. 226 of the Constitution and ask for a writ 
ot mandamus cannot be accepted. Ha is not only a 
rwident of the Municipality but is also a rate payer 
tnereot and as such is interested in the conservation 
and proper application of the municipal funds. The 
petitioner’s case is that if a public auction is held he 
wished to take part in it. The circumstances are suffi- 
cient to clothe the petitioner with an interest and a 
right to move the High Court to restrain a public 
body from acting in violation of statutory rules and 

misusing its powers, thereby causing detriment to 
public revenue. A I H 1949 Rom 229, Rel on • A I R 

(1963) 1 Andh LT 

1 Andh W R 151 i A I R 1963 Andh 


• Art. 226— .application, whether premature. 

The notice under Bihar Sales Tax Act calling upon 
a company to forthwith get itself registered as a 
dealer and to submit a return and to deposit the tax 
in a treasury in Bihar, places upon it consid^erable 

hardship, harassment and liability which, if the Act 


An. — 


r .. Exercise of jurisdiction under — In- 

fraction of personal legal right must be proved. 

riJhf " of an individual and personal 

P^f'f'oner a right to approach 

n thi 220 The petitioner thus, 

in the absence of any personal legal right which has 
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been infracted cannot come to the High Court under 
Art 226. A r R 1962 S : '044 Rel. on. I t R ()9fi3) 
15 A .-iam 29 : A I R 1963 Assam 168 (170) (Pt CJ 
(Pr 11) (OB'. 


Art. 226— VVrit of certiorari— Who can apply. 

Where sn order of the subordinate Court or Tribu- 
nal is without jurisdiction or apparently erroneous, 
the attentioi of the Court may be drawn to the 
matter by any individual intere.sted therein in pray- 
ing for a writ ot certiorari and the High Court if 
satisfied may grant the writ in question and remove 
or demolish the erroneous record. Thus, even when 
the petitioner an elector is not even a party to the 
election having been called in questio i by one of 
the unsuccessful candidates at the election and the 
person cirectly affected by the order of the Tribunal 
who has made no compl dnt against the said order, 
vet an application for a writ of certiorari bv him will 
lie. ILH (1955) 7 A<sam 159 i A T R 1955 Assam 163 
(169. 1*0) (Pt F) (Prs 14, 15) (DB). 


^ Art. 226— Who can apply — Municipal Corpora- 
tion — Order of Mayor likely to cause financial loss 
^ or not likely to be in interest of Corporation— 
Competenev *.f rate payer to question legality of 
Mayor's orders under Art 226 


A rate payer has sufficient interest to complain 
against any action of the Mayor or Corporation which 
according to him would cause financial lo.ss to the 
Corporation or would not be in the inb rest of the 
Corporation. A rate- payer is not a mere stranger. He 

is directly intere>ted in the moneys which can be 
reali.sed or are realisable under the Act for being 
credited^ in the municipal fund and in the proper 
application of the fund The rate payer’s interest 
may be small but it is none the less real md sufficient 

to entitle him to question the action of the Corpora- 
tion or the Mayor. His right to do so does not depend 
on the question whether the action of the Mayor or 
the Corporation has or has not actually resulted in 
any loss to the Corporation. If he is a rate payer and 
il accoroing to him the action taken is not in the 
interest of the Corporation, then he is entitled to 

by applying for a writ under 

Dissent from.; AIR 
1949 Bom 2^9 and A f R I960 Cal 1(2, Foil. 1961 

M P L J 1410 I 1962 M P C 133 : I L R (1963) Madh 
Pra 13. 


- — Art. 226 — Writ of certiorari — Powers of High 
C^urt - Who can apply — Nomination of members to 
Legislature by Governor — Bight of a person either 
as legislator or as citizen to apply for wHt — In- 
fringement of mere potitical rights no ground for 
issue of writ. 

It is not the province of the High Court to inter- 

leie either suo motu or at the instance of any person 
whenever there is any disregard or violation of any 
of the provisions of the Constitution. Its power 
under Art. 226 of the Constitution can only be in- 
voked at the instance of a person who has a personal 
grievance against anv act of the State in its executive 
capacily which indicts a legal injury on him since 
the right which is the foundation of a petition under 
Art. 226 of the Constitution or a corresponding pro- 
vision, is a per.sonal and individual right. 63 Mad 
L W 89 (Journal) and AIR 1951 S C 41, Rel. on. 

A person either as a member of the legislature or a 
citizen has no such personal and direct interest in 
the matter of the nomination of a member to legis- 
lature as to enable him to invoke the provisions of 
.Art. 226 of the ConUitution. 

As a remote consequence of the nomination, it may 
be that he had been deprived of the opportunity, 
along with the other members ot his party in the 


legislature, of forming the ministry and having the 
mmiaation to the legislature made on the advice 
of that rninistry. But where that cannot be said to 
affect his personal rights even in an indirect manner, 
he cannot question the validity of nomination by an 
application under Art. 226: 

His political rights if any cannot come ii to play in 
a Court of law unless such rights have the character 
of a legal right. Olherwise any discussion of such 
rights would bo outside the scope of judicial deci- 
sion. (1952) 2 Mad L I 671 : AIR 1953 Mad 94 
(95.96) (Pt A) (Prs 3 4, 5) (OB), 

226 — Who ann apply — Public, right of — , 
Municipal Board — Order passed by Collector sus- 
pending resolutions of Board C'mcerniDg civic ame- 
nities — Tax payers have right to agitate under 
Art. 226 against unauthorised interference with 
functioning of Board — Municipal Board not nece.'Jsary 
party — Rajasthan Municipalities Act (38 of 1959), 
S 285. 

There are a number of duties cast by (he Rajasthan 
Municipalities Act. 1959, on the Municipal Board. 
Whoever interferes in the performance of these 
duties can also be made answerable to the electors 
and rale-payers who have a right to see that the 
Board functions in accordance with the law. Hence, 
the electors and rate payers of a municipal board 
have everv right to invoke the aid of the Court under 
Art. 226 of the Constitution against any unauthorised 
interference with the proper functioning of the 
Board in providing for their civic amenities. 

To such a petition the Municipal Board is not a 
necessary pirtv. AIR 1951 S C 41. Disting. 1961 Raj 
L W 266 : ILR (1961) 11 Raj 273. 

6 (j). Constitutionality of law, 
right to question. 

• — Art. 226 — Validity of Act Who can dispute— 
Statute dealing with rightsarising out of coniract— 
Right to challenge— Valioity. 

It is no doubt true that a question as to the consti- 
tutionality of a statute can be raised only by a person 
who is aggrieved by it; but w here the statute deals 
with right'! arising out of contract, that presupposes 
the existence of at least two parties with mutual 
rights and obligations. The fact it that a statute 
which operates on a contract must Hffect the rights 
of all the parties to the contract and if it is bad as 

regards one of them, it should be held to he bad as 
regards the others as well. Either party can therefore, 
challenge its validity by an application for a writ. 
Bombay Dyeing 6c Manufacturing Co. Ltd. v. The 
State of Bombay, 19S8 SCA 254 i (1958) 1 lah L J 
778 : 1958 S C J 620 : 60 Rom L R 731 i 1958 SCR 
1122i AIR 1958 S C 328 (339/ (Pt D) (Pr 23). 

" Art 226 — Who can apply. 

No one except those whose rights are direitly 
affected by a law-can raise the que^tion of the consti- 
tutionality of thatlaw. AIR 1956 Ajmer 25 (27) (Pt “) 
(Pr 5). 

Art. 226 and Part HI, Art. 13-CiviI P. C (1908). 

S. )13 — constitutional invalidity of Act — \\ ho wil 
not be permitted to raise plea in appeal — 

Hereditary Village Offices Act (3 of 1895), S 6(1) ) 
See Civil P. C. (1908), S. 113. AIK 195S Andb Pra 
322. 

Art. 226 — Right to apply— Constitutionality 

law— Who can challenge. 

The issue of the constitutionality of a law cannot 

be allowed to be raised at the instance of a pers 
wdiose rights are not directly affected by fq, 
which he impugns. AIR 1958 Andb Pra 252 (2 / 

(Pt C) (Pr 41 (DB). 
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r ® “pply— Personal interest to 

maintaiD application. 

As a rule of guidance applicable to ordinary cases, 

to maintain an applicition under 

• ?' specify any right be it 

proprietary right or personal right, which has been 
intnnged by the passir g of an Act. But, in eitra- 
ordiuary ca^es. where, ior instance an Act is passed 
by the Farjiament or by a Legislaturj in excess of 

power reshaping the map of India, 
It IS difficult to say that a citizen of India, who lived 
his htetime as a permanent resident ol one of the 
Mates abolished, has no personal interest to maintain 
an application. (1957) 2 Andh W a 43 i ILK (1957) 

Andh Pra 345 : AIK 1957 Andh Pra 734 (739) (Ft C) 
<Pr 16) (DB). 

flcQuisitioning and Acquisition of 
Immovable Property Act (30 of 1953;, S. 8 (3) - 
Constitutional validity of provision of Act— Cojiti- 
tutional ob/ection if cannot be sustained in limine 
bfcause no assessment has been made by aibitrator. 
See Requisitioning and Acquisition of Immovable 
Property Act (30 of 1952 1 . S 8 (3). 67 Bom L R 85 i 
1965 Mah L J 271 i AIK 19fc6 Bom 36 (L)B). 

® ^” Arts. 226. 29, 30— Statute contravening provi* 
sioos of Arts. 29 and 30 — Person whose rights as 
distinct from iafrioxemcnts of lundameutal rights 
are affected can maintain petition under Art. 226 — 
Threat to right is sufficient — Actual infringement 
not necessary. 

If an Act is inconsistent with the provisions of 
Arts, 29 ( 1) and 30 ( i ), it is bad beca ise it is violative 
of them. It is not necevsary for a petitioner to esta- 
blish that his fundamental right is affected or in- 
fringed in order to be able to maintain a petition 
under Art. 226, challenging the constitutionality of 
an Act which contravenes the provisions of Part IJI 
of the Constitution. It would oe suthcient that it 
causes or threatens injury to him. 

As a result of the University Statutes 207, 208 and 
209 and Ss. 4 (27), 5 and 38-A of the Gujarat Univer- 
sity Act and f jr no other reason the petitioner who 
wants his son to be instructed in Englbh language 
must be helo to be a person whose inteiesis aie 
affected and to whose right and liberty, injury is 
caused and therefore is a person having sufficient 
interest to maintain the petition challenging the 
validity of the impugned provisions ot the Act 
which violates the fundamental rights of minorities 
and is the>refore void. It would be sufficient if he 
can show from an examination of the provisions of 
the impugned Act that the effect or the real object 
or purpose is such that it is violative of the provi- 
sions of Ar».29(l) or 30(1). (1924) 69 Liw Ed. 
1070 and (i922) 67 Law Ed. 1042 and AIR 1954 S C 
561 and AIR 1951 SC 226 and (1952) 97 Law Ed. 
1586 and AIR 1954 SC 119, Rel. on. Shri Krishna 
Ranganath Mudholkar v. <'iuiarat University, ( 1962) 3 
Guj L R 204: AIR 1962 Guj 8:J (120, 121, 122) 
(Pt C) (Prs 61, 62) (FBI. 

[Reversed on another point in AIR 1963 S C708]. 

Art- 226— Valldily of law — Right to question— 

Person asking for relief under particular provisions 
— He cannot challenge their validity . See Ibid, ^Arti- 
cle 13. AIK 1962 Madh Pra 128 (DB). 

Arts. 226 & 246 — Tax. meaning of — Tax not a 

levy for service — VI. P. Motor Vehicles (Taxation of 
Passengers) Act, 1959, was not ultra vires the Slate 
legislature. 

A petition under Art. 226 of the Constitution was 
filed for declaration that the Madhya Prade-'h Motor 
Vehicles ( Taxation of Passengers) Act, 1959 (.Act No. 
17 of 1959), was ultra vires.-: 
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^ Held that section 3 of the Act was its charging sec- 
tion. Under Entry 56 in List If of the Schedule VII 
of the C3nstitution read with Art. 246 thertof the 
State Legislature bad been permitted to levy ‘taxes on 
goods and passengers carried by road or on inland 
wa*er ways * The tjx impoied by ihe Act would be 
valid provided it was ‘a tax on passengers carriei by 
road' within the meaning ol :he aforesaid entry. It 
was not the name of the tax but its real nature its pith 
and substance which must determine into what cate* 
gory it falls. (AIR 1945 P C 98 Rel. oj.) 

A tax was a compulsory exaction of money by 
public authority for public purposes enforct able by 
law and was not payment lor services rendered. It 
would thus be apparent that a tax by a Sta^e by its 

very nature did connore that it was imposed in the 
common interest tf all. It could not be said that the 
import in question was not commensurile with the 
purposes for whxh the tar was levied nor that it su^ 
stantiaby impeled or was inten led to impede the 
freedom of trade, commerce and intercourse. The 
impugned Act could not be declared unconstitutional 
on the ground that it contravened the provisions of 
Arts. 301 and 304 of the Constitution. 1 he Act only 
im josed rocsonable restrictions in the interest of the 
geceral public on its exercise of the right conferred 
on it by Article 19 (1) (g) of the Constitution. 1962 
M P L J (Notes) 79. 

— Art. 226— Cantonments Act (1924), S. 210 — Sec- 
tion does u .t impose unreasonable restriction to carry 
on rade and is not invalid— Refusal to grant licence 
to carry on trade in charcoal — Ab ence o) provision 
to give reasons or for appeal or for oppor unity to be 
heard does not make provisions invalid — Natural 
justice requires hearing of applicant — No such 
opportunity given-O der quashed. See Cantonments 
Act (1924). S. 210. AIR 1961 Madh Pra 361 (DB). 

“Arts. 226 and 245 8cop9 of ioqniry — Question 
relating to validity of statute. 

In the normal course, High Court would refrain 
from investigating the alleged invalidity of a statatory 

provision when the questions of fact on which such 

bised have not been concluded 

I c ^ i :(if)5fi) 29 I T B 246 : I LB fl956) 

TA^dViDB)'^ * ^ 

—Art 226 -Who can apply- Bight to question 

coD^titutiunality of law. 

W here the petitioner knew when he applied for a 

carriage and when he obtained it 
that the condition imposed by B. 160-8 of the Buies 
framed under S. 68, Motor Vehicles Act, was one of 
the conditions of the permit and had the advantage 

ot the permit since obtaining it atd still retained the 

to challenge the 

validity of that condition ofthepermitinthenro- 

Maj'wV 91o\ tlWeTl M^‘5 n9769^“vfad' 

—Art. 226-Fight to form associition-Extent of— 
Discipliniry action for contravention of R lb of Mad- 
ras Government Servants Conduct Rules — Petition 

(if(c;.^'rii?7955y^,'ir4V8: 


- Petition under, maintain, 
ability — Fundamental right threatened (Madrw 
Commercial Crops Markets Act (20 of 1933 ) ) 

W'here the peli ionirs contend that (he Madras 
Commercial Crops Market Act has become vofd 
under the Constitutir n and the uoti-res issued hv eho 
Marketing Committee ca’ling upon themToXv® 
icences were a threat to the exercise by them of their 
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fundamental right to trade, the petitions are maintain- 
able under Art. 226. AIR 1952 S C 115 and AIR 1953 
S C252. Rel. on. (1954) 1 MLJ 117: AIR 1954 
Mad 621 (625) (Pt A) (Pr 6) (DB). 

[Reversed on another point in A I R 1959 S C 300]. 

Art. 226 Municif alities — City of ^Bangalore 
Improvement .Act (5 of 1945), S. 29 — Disposal of 
-sites acquired under, by Beard of Trustees— Validity 
of— By whom cau be challeaged — General challenge 
not permitted — Municipalities — City of Bangalore 
Improvement Act (5 of 1945), S. 29. (’62) 40 Mys 
L J 313 (DB). 

® ■““■Art. 226 — 'Any other purpose’ — Scope of 
authority— Constitutionality of legislation — E3£ami- 

nation of, without anv iujr.ry. 

Per Hidayatullah J.— It is true that Art. 226 gives 
the power not only for the enforcement of funda- 
mental rights but also for ‘any other purpose'. The 
words ‘any other purpose’ are of very wide signific- 
ance. but it cannot be postulate i that the High Courts 
were given unlimited power to do anything by their 
writs, orders or directions. Some limitations must be 
placed by the High Court on its ow-n powers. Thus, 
a petition for the examination of the constitutionality 
of an Act does not lie even under the wide powers 
conferred by Art. 226. In no country is the con- 
stitutionality of a statute examined on a mere petition 
to a superior Court. In other words advisory opinions 
or declaratory judgments on thei constitutionality 
of legislation cannot be given apart from some con- 
crete injury or controversy. (Procedure in England 
Australia, Canada and U.S.A. considered and limita- 
tions on the power of Court stated.) Sheoshankar v. 
State Government of Madhya Pradesh, 52 Cri L J 
1140 : ILR (1951) Nag 646 i A I R 1951 Nag 58 (66 
69) (Pt C) (Prs 43, 44. 61) (FB). 

Art. 220-Bihar Sales Tax Act (9 of 1959), S. 20-A 

—Validity— Dealer has no right to challenge its vali- 
dity on ground of violation of Art. 19 (1) (f) of the 
Constitution — S. 20 A is valid ani intra vires the 
State Legislature. See Ibid, Art. 19 (1) (f). AIR 1966 
Pat 54 (DB), 

Art. 220 — Municipalities — Bihar and Orissa 

Municipal Act (1922), S. 98 — Validity. See Muni- 
cipalities — Bihar and Orissa Municipal Act (7 of 
1922). S. 98. AIR 1953 Pat 117. 

Art. 226— Sales Tax— Bihar Sales Tax Act (1947) 

— S. 2 (c) — Validity —(Interpretation of statutes) — 
(Civil P. C. (1908), Pre.) See Sales tax — Bihar Sales 
Tax Act (19 of 1947), S. 2 (c). AIR 1953 Pat 87. 

fReversed in AIR 1955 S C 661 J 

—Art. 226 — Who can apply — Right to question 
constitutionality of law — (Administration of Eva- 
cuee Property Act (1950), S. 16). 

The validity of a statute can be impugned only by 
a person whose rights have been or are about to be 
preludicially affected by th 5 application or enforce 
ment of the statute. One who invokes the power of 
the Caurt to declare an Act of the Legislature to be 
unconstitutiODal must be able to show not only that 
the statute is invalid but that he has sustained, or is 
in immediate danger of sustaining, some direct injury 
as the result of its enforcement. One who does not 
belong to the class that might be injured by a statute 
cannot raise the question of its invalidity. Where, 
therefore, the Central Government issues a certificate 
under S. 16, Administration of Evacuee Property Act, 
a displaced person from West Pakistan cannot be Siid 
to have been prejudicially .affected thereby so as to 
entitle him to challenge the validity of that section 
bv applying for the issuance of a writ. (1870) 5 Q B 
466; (1901) 2 K B 157 and (1921) 1 K R 248, Disthig. 
ILR (1955) Punj 963 i 57 Piinj L R 475 i A 1 R 1956 
Punj 19 (20, 21) (Prs 4, 6) (DB). 


— “Arts. 226 and 23 — Locus standi to challenge 

validity of Act — [Punjab Passengers ana ^ads 
Taxation Act (16 of 1952), Ss. 3 (3) and 4]. 

A statute may be assailed only by a parson relying 
on an alleged invasion of his own constitutional 
rights. The invasion must affect his interests ad- 
versely and this interest must be a genuine proprietary 
interest and not merely a remote interest Under the 
Punjab Act 16 of 1952 the tax is to be paid not by the 
petitioners who are -applying their vehicles on hire 
but by the passengers who are carried or by the 
owners of the goods .which are transported. The 
p3tition challenging the validity of the Act is, there- 
fore incompetent. (1955) 6 STC(Sup) 1 : ILR (1955) 
Puni 58 : A I R 1954 Punj 264 (265) (Pt A) (Pr 5) 
(DB). 

7. Alternative remedy. 

(a) Adequate and prompt. 

(b) Appeal or revision. 

(c) Appeal or revision or suit, when no ade- 

quate remedy. 

(d) Burden as to. 

(e) Contractual rights. 

(f) Costly or ineffective. 

(g) Fundamental rights, . inf ring^ment of. 

(h) General rule applies to othe rections> 

orders and writs. 

(i) Special responsibility of Supreme Court. 

(i) Inconvenience or delay in getting redress. 

(k) Matter pending before ordinary Court or 

tribunal. 

(l) Matters to be taken into consideration. 

(m) patent assumption of jurisdiction or want 

of jnrisdictioD or flagrant disregard to 

principles of law. 

(n) Disregard of principles of natural justice. 

(o) Question of great constitutional or public 

importance. 

(p) Sales tax, illegal taxation. 

(q) Specific remedy provided. 

(r) Statute providing self -contained machi- 

nery. 

(s) Suit, remedy of. 

(t) Other remedy barred, or exhausted or no* 

taken or not available* 

7. Alternative remedy. 

• —Art. 226 — Other remedy open — Discretion of 
High Court to grant reRef ueder Art. 226 — 
ference by Supreme Court. See Ibid, Art. 136. AIB 
1965 S C 1321. 

• — Art. 226 — Other remedy open — The 
Court has a discretion to grant relief under Art. 226. 
even if there are other alternative statutory remedies. 
Collector of Mr>nghyr v. Keshav Prasad Goenka, 
(1962) 2 S C A 708 I (1963) 1 S C R 98 i I L R 42 Pa* 
112 I 1962 B L J R 863 I A I R 1962 S C 1694 (ivOJ; 
(Pt G) (Pr 20). 

■ Art. 226 — Other remedy open — Issue 

See Administration of Evacuee Property Act (lv)cU/» 

S. 7. AIR 1961 S C 1087. 

0 Art. 226— Other remedy open— Issue of writ. 

The jurisdiction of the High Court to issue '''J'**® 
against orders of the Tribunal is undoubted; bn 
then, it is well settled that where there is anotne 
remedy provided, the Court may properly exercis 
its discretion in declining to interfere under Art. 2/ 
Veluswami 7 hevar v. Raid Nainar, 1959 S C A 
(1959) 2 Mad L J (SC) 48 : (1959) 2 Audh W R (bu; 
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Mandamus is a supplementary remedy of which 

other ® “ ’®8al right and no 

redress to prevent a failure of 

ustice. Mandamus, will not, therefore, ordinarily 

rempri'^^^l P®‘<f'Oner has an adequate lega^ 

HnTlV however within the discie- 

iQ?fi A • ‘^® £°yol\ ^ 393, Foil. A I R 

1956 Aimer 25 (27) (Ft C) (Pr 7). 

• ; Art. 226 — Adequacy of alternate remedy — 

Meaaiog of remedy. 

When the que.stion is of adequacy of alternate 
remedy against the impugned order, it means the 
hnal remedy and not any interim remedy that may 
be given for the time being. Cyan Chand Bhatla v. 
Kent Control and Eviction Officer, Lucknow, 198.'} 

sJ (62) (lr"21)'(FB)t“ "" ® ‘ 

-*--Art. 226 — Petitioner's laud attached for default 
to pay revenue dues — Auction sale on 22- 11.1958 — 
Balacce of 75 per cent, of purchase money not 
deposited by auction purchaser till 8-6-1959 — Sale 

con6rmed on 10-7-1959 — Held, sale was a nuliil/ 

due to non-payment of balance within 15 days of 
sale — Confirmation of invalid sale was also invalid 
— There being no alternative remedy to pelitioner 
writ )urisdiction of High Court would be appropriate 
forum for ventilating grievance particularly as the 

only relief would be a re-auction of Drooertv IQfie: 
All L J 277. t- 7. 

Art. 226 — Alternative remedy — Provision for 

revision by State Government under S. 7-F of U. P 
(Temporary) Control of Bent and Eviction Act 
against Rent Controller's Order confers no right to 
have mistake corrected — Remedy, held, does not 
amount to alternative remedy — Writ iurisdiction can 
be exercised. 1965 Ail L J 211. 

[Overruled in AIR 1966 All 57 (FB).] 

Art. 226— Alternative remedy— Mala fides— Pro. 

ceeding under S. 34, Income-tax Act— Writ petition 
by assessee — Interim order hy High Court directing 
that no assessment in respect of escaped income he 
passed upon that proceeding — Another assessment 
proceeding under S. 34 for another year — Assess, 
ment in respect of escaped income — Writ petition 
against — Income-tax Officer held did not act mala 
fide — Defence of existence of alternative remedy 

can be raised at final hearing of writ petition 

Relief held could not be granted only because time 
for appealing against assessment bad expired — 
Income-tax Act (1922), S. 34. 

In a proceeding initiated under S. 34, Income tax 
Act, the Income-tax Officer, despite the ob|ection by 
the assessee that he had no jurisdiction to initiate 
proceedings under S. 34 in respect of the assessment 
year 1950-51. continued the proceeding under S. 34; 
and this led to the assessee filing a writ petition 
wherein an interim order was issuSd directing that 
no assessment order be passed in respect of escaped 
income upon that proceeding. Thereupon the In- 
come-tax Officer turned his attention to the pending 
assessment proceeding, also under S. 34, for the 
assessment year 1949 50 and included a sum of 
Rs. two lacs, which was sought to be taxed as escap- 
ed income in 1950-51 assessment year. The assessee 
for the second time filed a writ petition wherein it 
was urged that Ihe existence of an alternative remedy 
could be no bar when the principal allegation upon 
which the petition was founded was that the In- 
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come-tax Officer had acted mala 6de in assessing the 

circumvent the interim order 
passed by the High Court. 

material before 

,ov Court to fustify the Bnding that the fncome- 

bv r '"“'a.fide. The interim order issued 

by the High Court in the earlier petition merelv 
restrained the Income-tax Officer from making an 
assessment order_in the proceedings for the assess- 

1950.ol, and did not prohibit him from 
completing the assessment of the year 1949.50 
There was no question here of circumventing or 
by-passing the interim order of the High c£rt 
which related to the a'sessment year 1950-51. Even 

assuming that ihe effect of the interim order was to 

restrain the Income tax Officer from at all assessing 

‘‘‘e.Jncome-tax Officer coul5 
° have acted mala fide. To substan- 
tiate the charge of mala fide it was necessary for the 
assessee to show that the sum of Rs. two iaes could 
not hive been assessed to tax at all by the Income-tax 
Officer for the assessment year 1949-50 and that it 
was not possible for him to have reasonably taken 
the view that the sum was assessable in that assess, 
ment VMr. The assessee would only succeed if ha 
w^ afile to establish that the act of%Kcomltax 
Officer vn assessing the sum of Rs. two lacs for tha 

able, arbitrary and perverse that the Court could not 

S C^354 - acting mala fide. AIR 1957 

S.C 354, Disting. Held further that the assessee 

when he filed the peMtion, was aware that there was 

an alternative remedy available to him and that the 

objection as to the existence of that remedy could be 

petition was heard 
a admission and also subsequently upon its final 

because the petition hadbeenad- 

mitted did not deprive the Income-tax authorities of 

raising the objection as to the existence of an flter 

na ive remedy at any time after the admission of the' 

lu ® which the assessee took when 
he hl^ the petition and which risk he laced 
throughout the pendency of the petition. It was 
therefore, not possible to grant relief in this case 

only, because the period of limitation for app^fna 

aM, ’Si A,, I ! 

?26-Certiorari - Existence of »llernativ« 
(2)?2fe. " ““ “ Jncome-tax Act (1922). Ss. Lb 

Where a writ of certiorari is concemprl ^ • 

tence of an alternative remedy can be no bar In 

against theTder of L.T Office canc 1 

tration certificate of the assessee firm h 

the^grant of the writ of certiorari. ( 1963H77 tR493 

(1962, 13 S T C 302 7711). ® ^ Foil. 

of ^‘=‘^31 

See U. P. Large Land Holdintrc remecW- 

S. 16. 1902 All W R (H C) 57. 


688 CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 7 


— Aft. 226 — Alternative remedy— Not an labsolute 
bar to grant of relief by \^av ot writ. 

The practice of not granting relief in writ proceed- 
ings when an altenative re • edy exists is based on 
the sell discipline of the High Court and is not to be 
rigidly applied in every case. A I R 1958 S C 86 and 
AIR 1VIS2 All 836. Rel. on. (1982) 1 Lab L J 7 : 
(1961) 3 Fac L H 25 (All;. 

— Art. 226- Other remedy— Issue of writ. See Ibid, 
Alt 3il. \ I R 1961 All 5t»2. 

Art 226 Other remedy open— Writ petition — 

Competency. See Ibid. Art 19(litF). 1960 Cri LJ 
867 1 AIF 1960 All 402. 

Art, 226— ether remedy open— Interference. 

Ordi larily. the High Court will decline to lend it 
extraordii ary powers undir Art. 226 in any ca<-e 
wh^re an alternative reoiedy existed but has not been 
pur.saed but this is a rule of self disci ^line and in 
appropriate cases the Court will, notwithstanding the 
exi'tenoe of anv alterni tive remedy, exterd its assis- 
tance ILR (1950} 1 All 787 :.AIR 1960 Ail 353 (358) 
(Ft A) (Pr28) (OB). 

— Art. 226- Other remedy open— Issue of writ. 

Normally the H gh Court is hesitant in interfering 
w’ith proceeding'-bfcforeauthoritiesspeciiily entrusted 
with d»’ciciing those proceedings by issue of a writ of 
certiorari and the Court refrains from doing so if the 
Court is ot the opinion that ihe alternative remedy is 
suitable and convenient. The considerati )n.<^, how- 
ever, are different where the principal writ sought is 
a writ of prohibition. (I960) 39 ITB 265 : ILR (1939) 
2 AH 152 I AIR 1960 All 97 (103) (Pt B) (Pr 7) 
(DB). 

Art. 226— Mandamus— Alternative remedy — If 

bar to: issue* 

It is a well established rule that a writ'of mandamus 
will be refused if there is an alternative remedy AIR 
1958 S C 80, Foil. But quite apart from the question 
whether or not the existence of an alternative remedy 
is an absolute bar to the issue of a writ of mandamus, 
it is well known that normally a Court would not be 
justi6ed in issuing it when there is a clear alternative 
remedy and when there is no complaint of the breach 
of a fundamental right. AIR 1960 All 72 (78, 79) 
(Pt D) (Prs 15, 17). 

■ Art. 226 -Petitioner having equally efficacious 
remedy open — Petition not maintainable. 1959 All 
LI 514 I 1959 All W P (HCl 380 i ILP (1959) All 
529: AIR 1959 All 460 (462. 463) IPt B) (Prs 13. 16). 

——Art. 226— Other remedy open. 

It is well known that the relief contemplated by 
Art. 220 is discretionary and is refused if ordinary 
remedy of approiching the Courts is open to the peti- 
tioner. 1957 All VV R (H C) 268 i AlR 1957 All 505 
(516, 517) (Pt J) (Pr 19; (DB). 

Art 226 — Other remedy open — Exercise of dis- 
cretion by High Court, 

There may be considerations on w’hich the High 
Court may exercise its discretion in favour of the 
petitioner even though there is an alternative remedy 
available t> him. AIR 1956 All 564 (568) (Pt Cj 
(Pr 12) (OB). 

[Reversed on another point in AIR 1963 S C 799 ] 

—Art. 226— Other remedy open — High Court u ill 
not give any relief to the petitioner. Aid 1955 N U C 
(AID 6046. 

Art, 226— Other remedy open. SeeU. P. Panchayat 
Rai Act (26 of .947), S. 85. AIR 1955 N U C (AID 
1175. 


Art. 226— Another remedy available— Powers of 

High Court See U. P District Boards Act (10 of 
19^2), S. 114. AIR 1955 N U C (All) 172 (DB). 

Art. 226- Mandan us — Another remedy open. 

Mandamus is a supplementary remedv, of which 
use Is made where a person has a legal right and no 
other appropriate redresss to prevent a failure of 
justice. Mandamus will cot, therefore, oidinarily 
issue where the petitioner has an adequate legal 
remedy. The writ will be granted provided the 
circumstances are such in other respects as to warrant 
the granting of the writ. TLR (1954) 1 All 582 i AIR 
1954 All 393 (399) (Pt H) (Pr 28) (DB). 

Art 226— Issue of writ — Other remedy open. 

The power to issue writ vested in the High Court 
under Art. 226 shall not be exercised in cases whtre 
a party has adequate or speciBc remedy available to 
it. 1953 All L J 125 : AIR 1953 All 399 (400) 
(Pr 6) (DB). 

—Art. 226— Other adequate and specific remedy 
ooento applicant — Application will not be entertained. 
1950 A L f 767 (FB) : R5l A L J 576 (FB). Foil. 1952 
All L J 733 « 19^3 A I VV R (HC) 113 : AIR 1953 All 
109 (110) (Prs 2. 3; (DB). 


“—Art. 226 —Powers under — When exercised. 

Powers under Art. 226 to grant a writ of mandamus 
not to enforce a particular d cree or order or to make 
a certain declaiaiion should not be used when the 
applicant has another equally efficacious remedy 

available to him. I L R (1953) 2 AH 849 : 1952 
B D IH C) 4 (2): 1952 \\\ W R (MC) 139 : AIR 1952 
AD 697 (697) (Pt A) (Pr 3) (DB). 

• •"“Art. 226— 'Scope of powers under. 

Art. 220 is not intended to give an alternative easy 
remedy to enable a person to move the Hiih Court 
instead of seeking his ordinary remedy under the law. 
The power under Art. 220 would be sparingly used 
by the High Court and only in those exceptional cases 
where there is no adequate remedy and an appliosj 
tion under Art. 226 is the only convenient, beneficial 
and effectual means of getting redress. An application 
under Art. 226 for a writ in the nature of mandamus 
can be filed only if it is established that the opposite 
parties had refused to do their duty when called upon 
to do so. 

The furtfcer power given to the Court under 
Art. 220 to issue directions and orders is clearly in- 
tended to enable the Court to secure inter alia tne 
enforcement of any of the rights conferred by Part IH 
of the Constitution in those cases in which the cir 
cumstances do not justify thi grant of one or or 
the five named writs or where such remedy would not 
be appropriate. The Court’s power in such cases to 
issue directions or orders or writs should be exercised 
with caution and circumspection and ordinarily only 
in those oases where gr^ve inju'tice may o herwise 
ensue and no other remedy equally convenient, beneu- 
cial and effectual is available. Motilal v. State oj 
Uttar Pradesh, ILR (1951) 1 All 269 : AIR 1951 AH 
257 (265, 284. 285) (Pt J) (Prs 35, 134) (FB). 

.4rt. 226 — Scope of powers under Wh^n to 


be exercised. 

Art. 226 of the Corstitution was not 
provide an alternative meth td of redress to ' he nor 
process of a decision in an action brought in the 
Courts established by law. The Powers under ^ 
Article should be sparingly used and only »u heen 
clear cases where the rights of a P^**'^*^ , 
seriously infringed and he has no other 
specific remedy available to him. Indian 
Ltd. V. Secretary to G »vernment, U. P.. I^R (1 J . 
All 186 I 1950 A L J 767 I AIR 1951 All 1 (3) (Pt 
(Pr 11) (FB). 
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andTAIR^?*J|‘I ^ ^ 

Act (1922^^1 Income Tax 
Act (iy22)» S. 40 (2), Proviso. A I R 1960 Andh Pr« 

Art. 226 Other remedy open. 

areieJuctant to iDterfere 
H if! ^ remedy exists. But 

It IS equally true that the existence of such a remedy 

do^ not oust the iurisdiction of the Court to issue the 
writ inappropriate cases. It is a matter of discretion 

Pf.^‘>cular case is fit for granting ihe 

relief or relegiting the party to his ■ ordinuy remedy 
of suit, (if 57) 2 Andh VV B 123 I (1957) M L I tCr^ 

?In •* « S Andh frl 

140 (141. 142) (Ft A) (Pf 4) (DB). 

^ Art 226- Other remedy open — Mandamus — 

Issue of. 

matter cf the issue of mandamusi ordinirily, 
the High Court will not issue the vrit unless the 
petitjcner has one or other of the rights mentioned in 
S. 4o of the Sp cific Belief Act and the public body 
IS doing or forbearing to do an act which is enjoined 
to do or not to do under. The High Court also will 
not ordinarily issue a writ if the petitioner has another 
effective remedy and particularly when that remedy 
has been availed of. There is no provisiori of (he 
Madras ^-operative Societies Act or the rules made 
thereunder which compels the Bank not to hold elec- 
tion of the cilice bearers if there was a dispute in 
regard to he election of one or more of the Directors 
I L R (1956) Andhra 294, 

" ' Art. 226— Other remedy — Issue of writ. 

Even when an alternative remedy is available, the 
Jurisdiction under Art. 220 may be exerci.ved in 
appropriate cases. AIR 1 954 S C 403 Foil. (1957) 2 
Lab L J 238 i AIR 1956 Andhra 203 (208) (Ft E) 
(Pr 22). ^ 

Art. 226— Assam Co-operative Societies Act 1949 

(1 of 1950), S 36 — Alternative remedy — Order not 
coniptying with S. 36, Assam Co operative Societies 
Act — Order is not one under Act — Question of exis- 
tance of adequate remedy does not arise. 

It cannot be said that in every case where the peti- 
tioner has an alternative remedy to go up in appeal 
even though the order may be held to be without 
Jurisdiction, the High Court will not exercise its dis- 
cretion under article 226 AIR 1961 S C 609, Rtf. to. 

An appeal can lie against an order under the Act. 

If the order does not comply with the provisions of 
section 30 of the Act it is not an order under the Act 
and thus the question of the adequate remedy being 
available to the petitioner does not arise in such a 
case. AIR 1961 S C 372, Disting. ILR (1962) 14 Assam 
231. 

—Arts. 226 227— Other remedy. 

It is not an absolute rule that in all cases where 
there is an alternative remedy available, the High 
Court will not exereije its powers under Art. 227 of 
the Constitution. It is not desirable for this court to 
exercise its pouers in those cases but that is not an 
absolu e bar There may be cases where the alterna- 
tive remed) may not be equally efficacious and the 
High Court may find it reccssary to interfere under 
Art. 227 or under Art. 226. AIR 1958 Assam 77 (79) 

(Ft C) (Pr 2) tDB). 

Art. 226 — Powers of High Court — When may be 

invoked. 

The article is not intended to provide an additional 
or an alternative remedy where another effective 
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I* ParHcuIarly when an inquiry info 

Jl*® e*“’‘‘°f‘|'nary iurisdiction of 
the High Court under the article may be invoked in 

cases where no adequate remedy is available to the 

aggrieved party and apnlication of Art. 226 alore 

effective mode of redress. 
Assam 96 (101) (Ft F) (Pr 25) (DB). ^ 

■— Art. 226-Another remedy being available writ 

(T/ouVrs ' T Revenue Code 

117 (DB) air 1963 

Art. 226 -Other remedy open —Issue of 

of discretion - intLference in appeal I R 
(1961) Bom 299 : 62 Bom L B 1030 • Am iQfli h ^ 
234 (235. 236) (Ft A) (Fr 9) (DB, ' ^ “““ 

-—Art. 226-Other remedy open - Issue of writ. 

It canriot be contended that when the Income tar 
Act provides a particular machinery the agarieved 

Ss oV'thni assessment onM 

means of that machinery. A I F 1951 S P ( o>i r if 

5S Bnm L F 184 = (■9.=^6', 29 I T « 856 . ^ [ R ,1956) 
B^.m 3, 4 I A I.R 1956 Bum 530 (534) (Ft C) ,Pr ig 

[Reversed an another point in AIR 1963 S C 1356], 

If a citizen can obtain equally adequate eoualfv pfRr'o 

Bom 614 .AIR 1953 Bom 195 (195, IQg! (Pr‘s‘" ’g 

Open-Remedy 

would°l" lie'‘tL'’S,irmlsrh' 

legal remedy, and specific legal remHv'intR^®®'^ 

text can only mean that he mi.s? K ^ “ this con- 

approach a Court .ndL must h. e''® “ 

wi^^lL'p^e^^f t^MS 

of .opoilntadeoc; “if, ™d „ S ??»': 

does not disentitle a npHtiArs..- Court 

certiorari from coming to the ^ 

for that writ. It cannnf 8nd asking 

stances of the case that he had anliRe'^'^^-*’® 
legal remedy open to hin. 

availel of Mure he asked have 

53 Bom L R 674 1 ILR (19.52) Bom 

Bom 423 (426; (Ft B) (Pr 7) (DB). •' A I B 1951 

^orarP®'^"'" "POn-Issue of writ of 

I. «h"o.ooT.™,;;,j''.M, ssfii “,sr'r" “t 

no other equally effective remeH ^ where there is 

requisite grounds exist certiorrjfP'li 'R® 

right of appeal has been confernd hi! sf ^R^ough a 
ol course, does not mean that if tk J ^ ■‘Statute This, 
has another and an adequate n .aggrieved party- 

taken into c-ondderatiou A iTlcfe L ^ 

(’58) 62 Cal W N 397. ' ^ ^ C 86, Rel, on. 

Art 226-Another remedy open. 

aking TIC S'^inlrl.r 


m 
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tion. In an appropriate case the High Court has 
power to exercise its jurisdiction. 60 Cal W N 933 t 
(IQ'S?) 1 Lab L J 494 : AIR 1958 Cal 662 (668) (FI C) 
(Pr 9). 

Art. 226— Alternate remedy is not absolute bar— 

Each case depends upon its own special circum- 
stances. AIR 1955 N U C (Cal) 401, 

Art. 226— Scope— Other remedy — Principle of. 

The High Court will not interfere when there 
exists other adequate legal remedies, nor will it 
impose its will upon the exercise of executive discre- 
tion. But that course of conduct is dependent upon 
expediency and not want of jurisdiction. The exist- 
ence of an alternative remedy is not absolute bar, and 
the abuse of a power even though discretionary can 
always be controlled. 57 Cal VV N 397 : ILR (1955) 
1 Cal 401 1 AI;R 1953 Cal 548 (559j (Ft O) (Pr 49). 

• Art. 226 — Application under — Existence of 

alternative remedy — If a bar. 

The existence of an alternative remedy is nci. an 
absolute bar against an application for a writ or order 
under Art. 226 of the Constitution. Chairman Budge 
Budge Municipality v. Mangru Mia, 57 Cal W N 25 t 
A I R 1953 Cal 433 (444) (Pt K) (Pr 46) (SB). 

—Art. 226— Another remedy open— Jurisdiction to 
issue writs when barred. 

(a) The writs of mandamus, certiorari and prohibi- 
tion, and for the matter of that all high prerogative 
writs, are ordinarily not issued where there exists an 
alternative remedy equally efficient and adequate. 

(b) But there is no inflexible rule that such writs 
cannot be issued where the Court thinks it just and 
convenient to do so. The fact that it ordinarily does 
not do so is a question not of want of jurisdiction but 
of expediency. 

(c) Whether the alternative remedy is equally effi- 
cacious or adequate is a question of fact to be decided 
in each case. 

(d) Where a complaint is made against any act 
done or purported to be done under any statutory 
provision, the fact that there exists in the Statute 
itself a possible remedy, is an important iact to be 
taken into consideration. Where such provisions 
exist, the Court will be extremely reluctant to inter- 
fere by way of high prerogative writs and especially 
so if the applicant has actually taken recourse to his 
remedy under the Statute. 

(e) But the fact that there exists a remedy under 
the Statute does not take away the jurisdiction of the 
Couits to issue the writs in appropriate cases. 

(f) In the following cases it has been held that a 
writ will be issued notwithstanding an alternative 
remedy, whether under a statutory provision or other- 
wise. 

(i) Where an inferior tribunal assumes jurisdiction 
and the want of jurisdiction is patent on the face 
of it. 

(ii) Where the proceedings complained of are 
against the principles of natural justice; and (iii) 
where the alternative remedy is too costly or ineffec- 
tive or entails such delay that the applicant would 
be irreparably prejudiced or the remedy might prove 
valueless. Case law Ref. AIR 1952 Cal 171 (175) 
(Ft C) (Pr 20). 

—Art. 226— Other remedy open — High Court may 
still entertain writ petition. AIR 1954 S C 403 and 
AIR 1958 S C 80, Rel. on. AIR 1965 Him Fra 41 (43) 
(Pt B) (Pts 12, 13). 

Art. 226 (1) — Another remedy open. 

High prerogative writs are ordinarily not issued, 
where an alternative remedy equally efficient and 
adequate exists, unless there is any exceptional reason 
for ousting the jurisdiction of the ordinary Courts of 


the land and to deal with (he matter under the wrif 
jurisdiction. A I R 1954 Him Pra 87 (88) (Pri 5, 7). 

Art. 226— Other remedy open. 

Where a person has an equally efficacious remedy, 
the High Court would not interfere in writ proceed- 
ings, for the jurisdiction exercised in writ proceedings 
is an extra-ordinary one and the powers are to Be 
exercised in rare and exceptional cases. ILR (1956) 
Hyd 630 i AIR 1957 Hyd 19 (20) (Pt B) (Pr 5) (DB). 

Art. 226 — Other remedy open. 

Article 228 is not intended to provide an alternative 
method of redress to the normal process of a decision 
in action brought in the usual course established by 
law. ILR (1956) Hyd 630 i A I R 1957 Hyd 19 (21) 
(Pt D) (Pr 7)(DB). 

—Art. 226— Other remedy open. 

Where there is an equally adequate and efficacioas 
remedy the High Court would not interfere by way 
of writ. ILR (1953) Hyd 665 r A I R 1954 Hyd 25 
(27) (Pt A)(Pr 3) (DB). 

""“Art. 226— Jurisdiction under Art. 226. 

The jurisdiction conferred by Art. 226 does not 
provide an alternative mode of redress to the normal 
process of litigation in ordinary Courts of law. The 
powers under it are exercised only for meeting extra- 
ordinary cases where personal and private rights of 
persons have been seriously infringed, and they are 
otherwise unable to obtain any adequate or prompt 
remedy for the redress of their grievance. ILR (1953) 

Hyd 374 I A I R 1953 Hyd 228 (229) (Pt D) (Pr 7) 
(DB). 

• Art, 226— Other remedy -Existence of— Effect 

of. See Constitution of Jammu and Kashmir (1957), 
S. 103. A I R 1958 J & K 11 (FB). 

Art 226 — Other remedy open— Issue of writ. See 
Co-operative Societies — Madras Co-operative Societies 
Act (6 of 1932), S, 2 (a). A I R 1961 Ker 123. 

—Art. 226 — Other remedy open— Issue of writ. 

The existence of another remedy has never been 
treated as an absolute bar to the exercise of the 
powers under Art. 226. If the Court has otherwise 
jurisdiction to deal with the matter, the fact that it is 
open for the parties to institute a suit is no bar to in* 
terference by the Court. 1959 Ker L R 1195 i 1959 
Ker L J 1267 i 1959 Ker L T 1208 j (1960) 1 Lab L J 
319 : A I R 1960 Ker 220 (221) (Pt E) (Pr 13). 

Art. 226— Other remedy open— Issue of writ. See 
Ibid, Art. 19 (1) (g). i960 Ker L T 1087. 

Art. 226— Writ petition under — Existence of 

alternative remedy — Effect. 

Though the existence of an alternative remedy is 
not per se a bar to the exercise of the jurisdiction 
under Art. 226, the High Court will not, ordinarilyi 
interfere under the article when the aiternativo 
remedy has not been pursued. AIR 1958 3 C 80 and 
1959 K L J 1416, Rel. on. 1960 Ker L T 260. 

Art. 226— Other remedy open. 

The existence of an alternative remedy has never 
been held to debar the exercise of its jurisdiction by 
the High Court under Art. 226. 1959 Ker L J 410 J 
1959 Ker L T 521 i 1959 Ker L R 1107 : ILR (1959) 
Ker 1124 : AIR 1959 Ker 347 (350) (Pt F) (Pr 8). 

[Impliedly Overruled on another point in AIR 1903 
S C 274.] 

Art. 226 — Other remedy open. 

The existence of a suitable and adequate remedy 
before a Court of law which will be in a 
know all the facts and allegations is a consideration 
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r which are discretiooa.y 

S2) (?t e! (Kf(gBV'®“ ‘ ® 

“—Art. 226— Writ of mandamus— Issue of. when 
*187^7)“ s!" "■ Act 


A Couit would he loath to make an order of manda- 
mus or cerliorari where there is an alternative remedy 
which IS equally appropriate and convenient, unless 
w ® denial of natural fustice. ILR (1952) 

Bha 231 I AIR 1950 Midh B 46 (53) (Pt I) 
irr A5/ (DB). 


See Motor Vehicles Act 
(1939), S. 62. AIR 1963 Ma Ih Pra 274 (DB)* 

Arts. 226 and 227 — Question not raised before 
Panchayat — It cannot be raistd for the first time in 
High Court— Alternative remedy no bar to petition 
under Art. 226. 

Held, that the question which was not raised before 
the Nyaya Panchayat could not be allowed to be 
raised in the High Court. 1961 M P L I 701, Foil. 
Held also that petition under Article 226 of the 
Constitution could be entertained bv ihe High Court 
even though there was an alternative remedy. The 
eristeuce of an alternative remedy was no bar to a 
petition under Articles 226 and 227 of the Constitu- 
tion. AIR 1953 Nig 21.3 and 1955 N L J 323, Foil. 
1962MPLJ(Notes)I20. 


• Art. 226— Other remedy open — No absolute 

bar to issue of direction or writ. 

Where a petitioner has an alternative remedy the 
fact of the existence of the remedy may be taken into 
consideration in the exercise of the jurisdiction under 
Art. 226. The existence of an alternative remedy is 
however, not an absolute bar to the issue of a direc- 
tion or writ under Art. 226 Coloael Lai Rampal 
Singh V. State of Madhya Pradesh, 1961 M P L J 1 1 
ILR (1960) Madh Pra 934 : 1961 M P C 94 1 1961 
Jab L J 32: AIR 1961 Madh Pra 154 (15S) (Pt B) 
<Pr 13) (FB). 

[Reversed on another point in AIR 1960 S C 820.] 

Art. 226 - Other remedy— Issue of writ. 

Before one can be permitted to avail of the discre 
tionary and extraordinary remedies under Art. 226 of 
the Constitution, he musL have exhausted the special 
remedies provided by the special law. 1958 M P L J 
(Notes) 1)6. 

Art. 226— Whether establishment is within or 

outside .kct, is mixed question of fact and law — Dis- 
puted questions of fact— Jurisdiction of High Court 
under Art. 226 to inve>tigaie— Recourse to S. 19-\ of 
Employees' Provident Funds Act (1952) propercourse 
—Application under S. 19 A by owner of establish- 
ment is competent -Commissioner cannot enforce Act 
until decision of dispute by Central Government on 
application by owner. See Emplo>ees' Provident 
Funds Act (1952), Sch. I. AIR 1963 Mad 238. 


Art. 226 -Subsisting alternative remedy does not 
preclude Court from issting writ, when matter bad 
fully been gone into. 

However convenient or expedient it may ba to dis- 
miss a writ petition before issuing lule nisi on the 
ground of -subsisting alternative remedy, it may not 
always be just to do so at the final stage, when the 
parties have incurred all the expenses and the Court 
has gone into the matter fully. The availabuity 01 
other remedies to the aggrieved parly may we’gn with 
the Court in refusing a writ under Art. 2-6 ot the 
Constitution but cannot disentitle hi^ 
relief or preclude the Court from 
1940-2 M L J 800, Rel. on. 73 Mad L W 43* : 1960.2 

Mad L J 392 : ILR (1961) Mad 305. 

[Vol. 4.] Fn. D. 41. 
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* Art. 226 — Other remedy open — Issue of writ. 

The existence of an alternative remedy is only a 
circumstance which would influence the discretion of 
the High Court. It is not a natter which would 
affect its jurisdiclion. (i960) 1 M L J 472 1 AIR 1960 
Mad 238 (240) (Pt C) (Pr 5) 

— ;— -Art. 226 — Objection on ground of availability 
raised at late stage -Issue of writ. 

Where, in an application to issue appropriate writs 
or directions to restrain the Inspector cf Factories 
and Ihe Government from enforcing the provision of 
the Factories Act and certain other Acts agaimt the 
petitioner, it was contended that the question raifed 
by the petitioner could be raised in the criminal pro- 
ceedings which were pending against him under those 
Acts. 

Held that although that objection would have been 
good as a preliminary point on which the petition 

might have been dismissed at the stage of admission, 
it would not be right to dismiss the petition on that 

ground after the entire matter hid been arcued 
(1958-59) 14 F J R 445 : 71 Mad L W 552 i 1958 
Mad W N 429 1 ILK (1958) Mad 999 : (1958) M L I 
(Cr) 699 : (1958) 2 .VI L J 346 : AIR 1958 Mad 602 
(607)(PtB)(Pr21). 

Art. 526 -Alternative remedy— Other remedy by 
suit — Mere balance of convenience not sutlicient AIR 
1958 Mad 501. 


Art. 226 — Other remedy — Issue of writ. See 

Irdustrial Disputes Act (1947). (1958) 2 M L J 74 . 
1958 M L J tCri) 584 i AIR 1958 Mad 398 (DB). 


Art. 226- Other remedy— If bar to writ— Admis. 

sion of petition. 

The existence of an alternative remedy does not 
bar the jurisdiction of the High Court under Art. 226 
but is merely a matter to be taken into accouiirTn 
exercising its discretion to issue the writ or not. At 
that stage the Court would consider not the mere 
existence of the remedy but its reality, adequacy and 
effectiveness. The numbering of the writ petition 
however need net be refused on this ground. 70 Mad 
L W 60 I (1957) 1 Mad L J 26 i AIR 1957 Mad 338 
(338, 339) (Pt A) (Pr 1), 


|-Art. 226— Other remedy open — Mandamus — 
Existence of other remedies — Remedy need not be 
same or identical— Considerations. 


A right may carry with it more than one remedy, 
so thit a person whose right is invadfd may sue for 
remedies such as (1) specific performance, (2) injunc- 
tion and (3) damage. He mav not succeed in getting 
the reliefs of .ipricific performance and injunction. 
That does not mean that he has no remedy for his 
right. lie has still the remedy of damages— such 
damages as would afford complete satisfaction. It is 
rot necessary that the remedy should be more or less 

of the same character, if not identical, with the one 
asked for under ihe writ. (1956) 26 Com Gas 431 » 
TLR (1957) Mad 383 1 70 Mad L W 28t (1957) 1 ,\iad 
L J 254 : AIR 1957 Mad 309 (318) (Pt G) (Pr 22) 


Art. 226 — Alternative remedy — Discretion of 

Court. 

The existence of an alternative remedy is not a 
statutotry bar to the exercise of jurisdiction under 
Art. 220 of the Constitution, though (he Court would 
be sl)w to exercise its discretion in favour of tho 
issue of a wiit if there is an alternati/e remedy ooen 

to the petitioners. 6S Mad L W 777: ILR (1957) Mad 
631:1955 Mad W N 865 : (1955) 2 M L 
AIR 1950 Mad I 46 (150) (Pt C) (Pr 21). ^ ^ 

—Art. 22C-AUernative remedy - Discretion of 
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No doubt the existence of an alternative remedy 
wll very often dissuade the High Court from grant- 
ing an application for a writ. But this is a matter of 
discretion and the Court is not bound to refuse ? writ 
merely because an alternative remedy exists 1 

(iWllH B)' S 4 )!'^ ^ Mad '120 


An alternative remedy is not considered to b& 
always an absolute bar to the issue of a writ though 

Aii%\f ?rm ^d''i ^^*“c^ance to issue it. A IT^R 
1952 All 753 (FB), Bel. on. Sampu Gowda v. State 

4 I ^ ^ • 32 Mys L J 12 I 

A 1 R 19d 3 Mys 156 (161) (Ft G) (Pr 19) (FB). 


Art. 226— Other remedy open — Discretion— Pro- 
hibition and certiorari. 

The existence of an adequate alternative remedy 
would be a strong dissuading tactor ; nevertheless if 
after taking iiro account all the relevant circum- 
stances the HighCmrt reaches the conclusion that 
the ca e is an app opriate ore in which the writ 
should go it has go^ authority to issue the writ. 


The fxistcnce of an aFcrnative rem 
where the pra>er is lor the issue of 
bition be as strongly dissuasive as w 
is for the issue of writ of cerliorori 
expense and wiste of time. Cast 
(1935) S T C 1 1 68 Mad L W 132 : 
960 1 (1955) 1 Mad L 1 1S9 : I L B (I 
AIR 1954 Mad 1144 (1147, INS 
(Prs 13, 17, 21,23) (DE). 


dy would not, 
a writ of prohi- 
here the prayer 
since it avoids 
law discussed. 
Fh54 Mad \V N 
955) Mad 1042: 

. 1149) (ptA) 


Art, 22fi— Another remedy. See Madras Commer- 
cial Ciops Market Act (20 of 193S), S. 4 0954) t 

Mad L J 1 17 ; A I R 1954 Mad 62 1 (DB) ' 


•Art. 226— Other remedies available. 


If the assessee seeks to obtain from the High Court 

• • J f m have been entitled to 

obtain under any of the provisions of the Income-tax 

Act, then certainly the High Court would not exercise 
Its power to issue prerogative writs to give such relief 
to an asscssee. But where the application is onlv to 
direct the Commissioner to entertain an application 
under S. 33 A (2) provided by the Act itself on the 
ground that the assessee has beeu impiop 3 rIy denied 
that right, the as«-essee cannot obtain this relief under 
any of the provisions of the Incomo-tax and the 
application for mandamus is maintainable Gd 

Mad L VV 270 : (1951) 19 I T R 402 : (IQ51) 1 Mad 
LJ 4N I 1951 Mad W N 2WiIl. R ( 1951 ) Mad 
815 I A I R 1951 Mad 204 (206) (Pt 15) (Pr 5) (DB). 

^ Art 226— Alternative rcmedy-M hen no bar fo 

issue writ. 

The existence of an alternative ronKclv is not p«r se 
a bar to the issue of a writ by the High'Court \vhi -h 
IS a matter deperding on its discreliuii to Ire iudiciallv 
exercised on the facts and ciicumsta. of each rasp 

Art 226— Other remedy open. 

Wheie an alUrnative ellicient .nd adequik- remedy 
IS available, writ of mandamus .she iild not be issucil 
A I E 1956 Manipur 1 (^HPf D) (Pr 15). 

Art- 2..:6 Eiercise of lurisoictioii under — Exis- 

I absolute bar. 

1 L 1\ (DuO) AIjs /3. 


Art. 226— t:xistcnce of other remedy — Effect. 

Ordinanlv, the Cfurt will no^ allow parties to in- 
voke^the aid of Art. 226 when they have other means 
of obtaining redress and their rights or interests are 
not substanliaily affected by the acts or orders of the 
authorities. I L R (1955) Mys 203 i A I R 1955 Mvs 

t!H85)(PtC)(rr9)(DB). i h auoo Mys 


• 226 — Writ of certiorari — Existence of 

other remedy* 

The existence of an adequate specific legal remedy 
A?B 19^1 All "9?kl 


Art. 226— Power under— Exercise of, when other 
remedy is open. 


• I niK. uugni noCi ora** 

nanly, to be exercised where other means of redres 
are available to a party. This provision is not to b® 
so con^rued as. virtually, to take away (he furisdic- 
tion o! (lie ordinary Courts ol the land. I L R (1952> 


Art, 2a:6 — W here another remedy is available, a 

iV usually granted. A I R ly42 
MadoS4 and A 1 R 1946 Mad 304, Foil. (’51)1951 
L J (\otes) 107 (DB). 


Art. 226 — Other remedy open. 

confers only pow'ers on 
the High Court which it is left to its discretion when 
to exercise and when not to exercise. When the peH- 
tioner has already Sled a civil suit in which the same 
iG.sues as tho^e raised in the petition under Art. 226' 
arise for decision, the High Court will not entertain 

or ^'sselaw referred. (’51) Nag LJ 79 

(oU, 61) (DB). 


Art. 226 Fevy of Cess on lands under Orissa 

Act Pelitijntr must first avail himsaf of 

remedies provided in that Act before asking for a 

writ — Petition must be dismissed I L R (1961) Cut 
665. 

“—Art. 226 Alternative relief through another 
tribunal — Interference under Art. 226. 

Where the statute provides an alternative relief 
through another (ribunal the Court would not ordi- 
narily interfere in exercise ol its prerogaMve powers 
until the other remedy has been exhausted. (1917)1 
K B 176. Hel. on. I L R 0951) Cut 441 : 1952 Cri 
F J 1039 : A I R 1952 Orissa 52 (59) (Pt B) (Pr 22) 

( B) . 

~Arts. 226, 227 — Writ — Maintainability of petition 

Other remedy open — Matter tobe deoiled con- 
troversial — W’rit application is not appropriate. I L R 
44 Pat 294 i 1964 (2) Cri L J 492. 

“ Alt. 226— Quo Warranto — Petition challenging 
election — Piincipl ■? governing issue of writ — Candi- 
date not (jual'liecl to be a commissioner on 0 ate of 
election elected ns chairman ('f municipality — Elec- 
tion petition challenging elctl'on di.sniissed on tech-- 
nical ground — Candidate not oniv qualified at time 
of w rit petition but also commanding requisite majo- 
rity of votes — Quo warranto information will not be 
is-sued against him. 

M here there are .statutory provisions dealing with 
the cooduct of an election the writ of quo warranto 
is displaced. An election can then be challenged in 
the manner laid down by the statute. A I H 1954 Bom 
116. Rel. on. 

Further the High Court wDuld refuse to entertain 
an application under Art 220 for grant of informa- 
tion in the nature of quo warranto to invalidate an 
election on the ground (hat the candidate was not 
qualified to be elected on the date of his election 
when at the date of the hearing of the petition he has 
become qualified and tlirre i« nothing to bar his re- 
election. A I R 1954 All 227 iFB), Pel on. 

Held, on facts that the relief sought by the petition 
under Art. 220 could as well be sought by an election 
petition under the rules and that afierDative remedy 
was equally appropriate and effective. The relief in 
fact had been so sought but was not granted, whaU 
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ever might be the reason. Therefore to grant quo 
warranto information against him would be ‘vexa- 
nous to do so or ‘futile in its results*. A I B 1961 
Pal 475 (479, 480) (Prs 10, 11) (DB). 

-—Art. 226— Another remedy open — Effect. AIR 
1953 Pat 103 (104) (Pt B) (Pr 4) (DB). 


Art. 226 -Other remedy op3n — Issue of writ— 

Propriety— Practice. 


It is a well established and undoubted rule of 
pMctice that a mandamus ought cot to be granted 
where there is another appropriate remedy. It is not 
iiecessary that the other remedy must be as convenient; 
it no reasonable objection can be taken to the alter- 
native remedy, a mandamus ought not to be sranted. 
31 Pat 145 1 A I R 1933 Pat 47. 


“““Art. 226— Issue of writ— Essentials for — Appli* 
cant claiming right or title depending on disputed 
questions ui iacl - Issue of writ— It justified. 

The remedy given by Art. 220 of the Constitution 
is an extriOrdinary remedy and can be invoked only 
in exceptional circumstances by those who have no 
altenntive re nedy by way ol suit or otherwise. The 
essential requirements are that (i) that the applicant 
has some fundamental or legal rights; (ii) that the 
said right has been violated or there is an imminent 
threat to that right; and (iii) that the petitioner has 
either no other remedy available to him, or even if 
there is such a remedy available that remedy would 
not be equally prompt, adequate and efficacious and 
that in case he is left to that remedy, is likely to 
suffer incalculable loss and harassment. Vhere the 
petitioner has not established a clear title or legal 
right necessitating interference by the High Court, 
and his right or title, if any , depends upon disputed 
questions of fact which cannot be satisfactorily 
determined in such summary procerdirgs, the High 
Court ought not to grant any writ. 29 Pat 491 (FB); 
SO Pat 735. Ref. aIH 1952 Pat 194 (200) (It F> 
(Pr 29) (DB). 

[Overruled on another point in AIR 1953 S C 215]. 

Art. 226 — Other remedy open — Not a bar. 

Where a person, being reverted, challenges the 
order of reversion by presenting a petition under 
Art 220, even if a suit does lie, for the relief claimed, 
that would not stand as a legal bar to the petition. 
ILR(1955) Patiala 202: AIR J955 Pepsu 100 (iOS) 
(Pt Bj (Pr 6). 

Arts. 226 arid 227— Other remedy open — Power 

of High Court to interfere — Extent — ExisCence of 
alternativo remedy not per se constitulioual bar to 
exercise of writ jurisdiction. 

The iurisdiclion conferred on High Court by 
Art. 226 is not appellate and it is accordingly not 
empowered to act as a Court of appeal. What is 
conferred by this Article is siipervi.ory jurisdiction 
which reserves to the writ Court power to remedy- 
failure of justice caused infer alia by violation of 
Rule of law Justice as enshrined in the Preamble 
of our Con.slitution occupies the first place on the 
list of cherised human values which have been 
sought to be secured to ail citizens of this Republic. 
Article 220 seems to have its roots in this purpose 
and is apparently designed to assume to the citizen, 
justice denied to him by Ihe subordinate Tribunals. 
Consistently with this superior status the writ Cmirt 
does not ordinarily compete or come into conflict 
with the suboidinate Tribunals iti their normal 
functioning nor is it intended to serve as a substitute 
for them, it is for this, among other reasons, that 
if a citizen can have justice elsewhere, the extra- 
ordinar) jurisdiction of ihe writ Court is ordinarily 
not allowed to be invoked and the citizen is ex- 
pected first to seek redress of his grievances from 


(1950), Arts. 226 & 32. Note 7 648 

the subordinate Tribunals. But this is not a consti- 
tutional bar : it is merely a self imposed rrstriclion 
dictated by considerations of practical working, with 
the result that if the alternative remedy is not equally 
adequate, efficacious and speedy, this self-imposed 
restriction must give way in favour of interference 

to facilitate the cause of substantial justice and fur- 
ther its ends. 6: Pun L R 413 ILR (1985) 1 Punj 
466 I AIR 1965 Puuj 170 (172, 173, 174) (Pt B) 
(Prs3. 5. 6)(DB). ’ ' ^ ^ 

— Art, 226 — Alternative remedy — Question of 
alternative remedy being availavle is merely a matter 
to be considered while exercising jurisdiction under 
Alt. 226 but is not an absolute bar for its exercise 
ILK (1962) 1 Punj 170. 

— Art. 226 — Alteraate remedy — Not an absolute 
bar to writ petition. 

An alternative remedy has never been held to be 
absolute bar to a writ petition and it is a matter for 
consideration in each case whether in the circum- 
stances disclosed this Court should or should not 
interfere on the writ side. 64 Pun L R 586 i ILR 
(1902) 2 Punj 27 , 1902 Cur L J 108. 

r* Art. 220 — Other remedy open — Disputed ques- 
tion of facts. ^ 

Where another remedy equally adequate and effi- 
cacious is available, where it has not been alleced, 
far less proved, that the respondent has exceeded his 
jurisdiction, sphere the High Courts' attention has 
not been invited to any error which is apoarent on 
the face of the record, and where [acts are in dispute 
which ought primarily to be decided by the adminis- 
trative authorities concerned, the High Court will 

““der Art. 226. (1959) 

lU 5 1 Le 15U (Punj), 

—Art. 226 — Other remedy open-Failure to avail 
of it — Effect. See Municipalities— Punjab Muaicinal 
Act (5 of 191 L), S. 121. AIK 1950 Punj 

— Art. 226 — Writ of certiorari — Existence nf 

peS.*''*' ~ entertaining wrk 

It is well settled law that the fact that the aggrieved 

party has another and adequate remedy is only one 
factor to be taken into consideration in deciding 
whether to issue or decline to issue writ but it cannof 
be allowed to operate as ab<olute bar and it canro 
be accepted ihat a writ of certiorari will Jie on°v 
where there is no other equally elleciive remedv 
The rule Kquinng the exhaustion ol statutory rli 
nitfdits before the grant of writ is a rule of policy 
convenience and discrelion rather than a 
1963 Raj L W 339 : ILK (1963) 13 Raj 489. 

Revenue Act (19-l?), s!"8a “uf'dlsO) 9 
(Raj) 2193 iDR). 

-Alt. 226— .Alternative remedy— Issni* nf f r 
prohibition-Marwar Village Ranchayats AdU^Us), 

ft cannot be said that the Court cannot issun nn 
order il there is another remedy available Tht* 
power of the Coart is there, thougini may nolb^ 
exercised in case where an adequate snecifir a A 
convenient remedy is otherwise available^ 

where tfce Court thought it JSJ‘Ued 

do so. The iact Ihat^U ob’inarily ddn'^ft"' 

a question not of want of jurisdretion bnf V® 

pedienej. Even if another remedy s a "aiiab^^e^ 

open to the High Court, where 

nature of prohibition, to issue such order in 'a Vr“ope1 
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Section 60 of the Marwar Village Panchayats Act, 
1945 does not confer any right on any party. It only 

gives power to the Minister-in. Charge. Of course it 

Possible for an aggrieved person to go to the 
Aiinistor-in Charge and ask him to suspend or abolish 
the panchayat for reasons mentioned in that section. 
But the exercise oi powers under 8.60, however, 
presupposes the existence of a valid Panchayat and 
recessity for abolition arises by improper conduct 
of the said Panchavat. \S here the ver\’ constitution 
ot the Panchayat is illegal and where the lack of 
jurisdiction is patent, a writ of prohibition U the 
proper remedy. Case law discussed. 1952 Baj L VV 
184 : ILR (1952) 2 Faj .101 : AIR 1952 Raj 144 (146) 
(Pt C) (Prs 7,8.9. 10. 11) (DB). 


Art. 226— Other remedy open— Effect. 

U is well- settled that the extraordinary powers 
conferred on the High Court under Art. 226 of the 
Constitution are not to be ordinarily exercised unless 
there is no other remedy open to an applicant, or 
if any remedy is open at ail, it is not as conveinent! 

beneficial and effective as the remedy under Art. 2^6 
ILR (1951) 1 Raj 361 j 1951 R L W 389 : AIR* 1951 

Rai 161 (162)(Pt A)(Pr4)(DB). 

--—Art. 226— Other remedy open See Constitution 
of India, Art. 31. AIR 1955 NLC {TravXo) 1384. 

—Art. 226— Availability of other remedies — Inter- 
ference 

It is for the High Court to consider in e^ch case 
the necessity or desirability of interference notwith- 
standing the availability or the existence of other 
remedies or proceedings^. 1952 Ker LT 555 i ILR 
(1952) Trav.Co 463 : AIR 1954 Trav.Co 193 (195) 
(PtD) (Prl?)(DB). 


——Art. 226 — Other lemedy open ~ Rule-Ohject 

of writ - Application with the object of harbouring 

delinquent party- Maintainability. 

# 


When a distinct and appropriate remedy isopen 
to a party aggrieved by an order of an inferior 

Court, resort should he had to that remedy. It is an 

abuse of the process of the Court to approach the 
High Court for the issue of a writ ot certiorari in 
such a case, especially when the subordinate Court 
acted within its jurisdiction. This is not. however, 
an libsolute or inllexible rule; if it be shown that 
before resort is made to such other remedy the 
mischief sought to ba prevented or avoided would 
be committed, the High Court will interfere by the 
issue of a writ. But no writ can issue where the 
object of the application for the writ is harbouring 
of delinquent persons; its object is to protect the 
lundacnental rights ot the citizens AIR 1932 Mad 
171; 1932 Mad .'-121; 1942 Mad 348, Foil. 1950 K L T 
217 I 1950 T C L R 604 : 1952 Cri L J 598 : AIR 
1952 Trav-Cn 101 (101. 102) (Pr 2). 


an extraordinary one. There should be either no 
u reaiedy or the alternaHve remedy 

should bo so inexpedient or round about that 
it would be unconscionable to drive the party 
to have recourse to it. But, when it is a common 
grievance of every day happening, usually redres- 
sed by a routine machinery it is altogether unneces 
sary to invoke Art. 220. AIR 1951 Viodh Pra 41 
(42) (Pr 7). 

7 (a ), Adequate and prompt. 

Art. 226 —Prohibition — Other remedy open— If 
a bar. ‘ 

An alternative remedy even though equally ade- 
ouate and efficacious is not a bar to a writ of prohibi- 
tion. air 1950 Aimer 63 (67) (Pt G) (Pr 15). 
[Reversed on another point in AIR 1961 8 C 1743], 

; Art. 226-\ iew taken by the Additional Comrais- 
sioner notso manifestly wrong that it should beset 
aside by certiorari -A ppe.’Unt having remedy by way 

Court with special leave— 
High Court held was powerless to interfere even 
though it might consider decision as erroneous. 1965 
All L J 290. 

Art. 226 — Other remedy open. 

Even if another remedy is open to the petitioner, 
yet li it cannot be regarded as an equally adequate 
remedy as the remedy by means of a writ petition 
under Art. 226 of the C onstitution, the High Court 
will entertain the petition under Art. 220. 1957 All 

hla '^V ’ ^ ^^3 : AIR 1957 All 155 

(159) (Pr iO). 

- — Art. 226 - Other remedy— Notice under S. 186, 
U. P. Municipalities Act i2 of 1916)— MaintainahiJity 
of petition under Art. 226-(Muuicipajities-U. P. 
Municipalities Act (2 of 19.6), S. 186.) 

The petitioner started construction after the expiry 
of the statutory period given in the notice uncer sec- 
tion 110(3), U. P. Municipalities Act. FhereaRer a 

tho petitioner under 8. 180, 

U. r. Municipalities Act, asking her to demolish the 
construction within certain period. Thereupon the 
^titioner made an application under Art. 220 of the 
Constitution of India. 

Held, that there was no appeal provided for against 
the order. Even if it be assumed that it was open to 
the petitioner to challenge the notice if and when an 
order duinolishing tho construction was passed or a 
prosecution was launched against the petitioner, it 
could not be said that .'■uch a remedy would be equal- 
ly adequate and efficacious in the circumstances of 
the case. Hence the petitioner could approach the 
High Court by an apolicatiou under Art. 226 of the 
Constitution of India. 1957 AH W R (H C) 377 : 
1957 All L J 269. 


Art. 226 Other remedies open — Application 
whether can be entcrtBined. 


Availability of otlier remedies creates no legal 

exercising the jurisdiction under/, 
pa. Hence the fact that the ’jural relations! 
between the petitioner on the one hand and the St 
on the other is merely contractual. On that tho pi 
tioner if aggrieved has other remedies cannot h 
ground for rejecting an application made under A 
226. 1951 K LT 158 : I L R (1951' T C 496 : A ] 
1951 Trav-Co 19 7 (200) (Pt B) (Pr 7). 


Art. 220— Applicability — Other remedies avail 

able. 

Article 220 is so widely worded that theoretically 

it can be invoked in any dispute. That is, however 
not the intention of the framers of the Cons itution’ 

The remedy provided by this article is at all events 


~Art 226 — Other remedy open — Government 
refusing to pay pension — Maintainability of suit — 
iPensions Act (1871), Ss. 4. 5 and 7). 

Where the Government refuses to pay pension to 
the claimant it cannot be said that the claimant has 
an alternative remedy by means of a suit available to 
him. Further when there is a dispute with regard to 
the right of the claimant to claim the pension against 
the Government, he cannot apply to the Collector 
under S. 5 for such a relief. Such an application 
would not provide an adequate remedy when the 
Government itself is contending that the claimant has 
lost his right to tho pension under the U. P. Zamin- 
dari Abolition and Land Reforms Act. AIR 1956 All 
564 (567) (Pt A) (Pr 10; (DB). 

Art. 226— Another remedy open (Per Sapru J.) 

The fact that the procedure of a civil suit is ^ 

somewhat dilatory one, on account of congestion of 
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civil suit, is no ground to invoke the 
jurwdiction of the High Court under Article 226. 
AIR 1951 All 1 (FB), Ref. on. ILR (1952) 1 All 880 : 
AIR 1953 All 739 (744) (Pt C) (Pr 19) (DB). 

“■ Arte 226— Other remedy open* 

A writ of mandamus will not issue when there is 
an adequate alternative remedy available to a party, 
(1959) 2 Andh W R 426 i 1959 Mad L J (Cr) 788. 


“^Art. 220 — Another remedy open. 

The powers of the Court under this Article cannot 
be utilised as a substitute for ordinary remedies. The 
remedy provided by Art, 220 may be availed of only 
where ordinary legal process cannot give adequate 
and prompt relief. AIR 1954 Assam 74 (75,76) 
(Pt C) (Pr 6) (DB). 

Art. 226 — Discretion of Court — Existence of 

alternative remedy. 

It is not merely the existence of an alternative 
remedy that should justify declining action under 
Art. 220 of the Constitution. It is only when ade- 
quate and prompt relief is available otherwise, that 
Art. 220 would not be permitted to be utilised as an 
easy and inexpensive substitute for it. To persuade 
the Court to grant discretionary relief immediately 
by an extraordinary process it should be for the peti. 
tioner to show if he has alternative remedy that the 
recourse to it would not bring him adequate and 
prompt relief. ILR (1951) 3 Assam 348 : AIR 1951 
Assam 163 (107) (Pt F) (Pr 30) (DB). 

Art. 226— Other remedy open— Issue of writ. 

A power in the State Government which it can 
exercise in its discretion is certainly not an adequate 
legal remedy. 59 Bom L R 1088 : I L R (1958) Bom 
113. 

Art. 226— Other adequate legal remedy— Effect. 

See Ibid, Art. 227. AIR 1956 Bom 545 (DB). 


Art. 226— Alternative remedy — Estate Duty Act 

(1953), S. 57— Imminent threof of illegal assessment 
of sthanam property — Absence of alternative remedy 
— Jurisdiction of High Court can be invoked. 

The imminent threat to the receiver in respect of 
the sthanam properties of the deceased sihanamdar of 
an illegal assessment and the absence of adequate 
alterii3tive rernedy seems to be sulEcient to invoke 
the Jurisdiction oi the High Court under ArC 220 of 
the Constitution. 1965 K^r L T 1149 i 1965 Ker L 
J 991 : (1965) 2 Ker L R 415: AIR 1966 Ker 99(100) 

(Pt B) (Pr 7). 


Art 226— Other remedy— Petitioner in permanent 

service of integrating State declared surplus to re- 
quirement by new Government - Subsequent absorp- 
tion of petitioner in permanent i^vice on condition 
that period of discontinuance cj>uld be tiealed a> o 
leave — Petitioner accepting offcr-PetiUoner if had 
legal right to be absorbed in new State-Right to 

salary for period of discontinuance-Another remedy 

open See Ibid, Art, 310. A I R l9o7 MaJh B 100 


(DB). 


Art. 226 — Writ petition under Existence of 

alternate remedy — Effect- Order plainly absurd- 

Other remedy by able 

expeditious -Petition held * MO of 

Village Panchiyals and Local B r . ^ 

1959), S* 13. , . . 

Thearcument that the case was not one in which 
thJlIig^CoTrt should exercse its 

Art- 220 since the petitioner had neglectea to avail 

h LeH of th": ren,edy^ PT^^^^^'. tiLr^ould Yo hi 
Act by way of an olecticn petition 

available where the order broug P 


quashed before the High Court is so plainly absurd 
that it would amount to an abdication of jurisdiction 
if it is not quashed at the earliest stage, particularly 
when the application to the C!k)urt was presented with 
the utmost expedition. 1961 Mys L J 319, Rel. on. 
1963 Mys L J (Supp) 236 (DB). 

Art. 226— Other remedy open — Writ of certio- 
rari— Art. 329 (b). 

A petition for issue of a writ of certiorari is main- 
tainable to quash an order of the Returning Officer 
rejecting the nomination paper of the petitioner for 
the election to the office of the President of the Town 
Municipal Council in spite of the provision of an 
appeal provided by R. 10, Mysore Town Munici- 
palities Election Rules, 1951. The said R. 10 does 
not give an adequate remedy in such a case. Further, 
unlike the provision in S. 80 of the Representation of 
the People Act, 1951 and Art. 329 (b) of the 
Constitution, there is no provision in the Mysore 
Town Municipalities Act against any intermediate 
application. W. P. No. 254 of 1958 (Mys), Foil.; 
A I R 1952 S C 64 and A I R 1954 All 234 and AIR 
1954 Cal 32, Disting. 37 Mys L J 637 i I L R (1959) 
Mys 608 I A I R 1960 Mys 189 (189, 190) (Prs 2, 3, 4) 
(DB). 


"■■'Art. 226 — Existence of remedies under an im- 
pugned Act does not prevent the issue of a w'rit to 
the Sales Tax Authorities when certain provisions of 
the impugned Act are found ultra vires. (1955)6 
STC93(Nag). 

[Overruled on another point in AIR 1958 S C 560.] 


—Alt. 226 — Alternative remedy— Existence of — 
Not a bsr to exercise of w rit jurisdiction — High 
Court may refuse to interfere when alternative 
remedies are more efficacious and complete. 

It is no doubt well settled that no provision in any 
Act passed by any Legislature, Union or State, can 

cut down the exten.Mve jurisdiction conferred on the 
High Court by Art. 220 of the Constitution and in 
special circumstancfs there may be jurisdiction for 
the High Court to (xercise its extraordinary jurisdic- 
tion even if there is an alternative remedy. The 
question is not whether the jurisdiction of the High 
Court is barred but whether in the peculiar facts and 
circiimitinces of a case the High Court .should 
decline to exercise its jurisdiction. A I R 1901 S C 
1506, Pel. on. 


v.^uiij5iduuc5 ui cne case 
that the remedy of arbitration provided by the 
parties themselves in the acreement of mining lease 
and the remedy by w-ay of re dsion under S. 30 of 
the Mines and Minerals (Regulation and Develop- 
ment) Act, 1957, were more efficacious and complete 

to solve the controversy between the parties and as 
ths pstition6r had not availed of these remedies it 
was not a fit case (or exercising the extraordinary 
jurisdiction of the High Court under Art. 226 ILR 

(1962) Cut 331 : AIR 1962 Orissa 183 (186, 187 
188, 189) (Pt A) (Prs 9, 12. 14. 18) (DB). ' 


A writ of mandamus is a most extensi/e remedial 

P“‘'f^se is to supply defects of justice 

aud I will issue to the end that justice may be done 
in all cases where there is a sp:-cific legal right and 
no specific legal remedy for enforcing >uch riJhi 
and It may issue in cases where, alth^ough ,he f i 
an alternative legal remedy y«t such mode of redress 

IS Jess convenient, beneficial and effectual 

The Government of Orissa issued orders with 
drawing and cancelliog their Dermi<;<;mrc ^ 
the petitioners temporarily tr wofk “ 
and the pstitioners had been called uDon ^l" 
vacant possession of the mining pr^emise^" to the 
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State and were directed to reaovo their assets apper- 
taming to respective mines within a fortnight. 

Ileld that before petitioners could initiate a civil 
action sgainst the Government they were bound 
under the law to gwe them notice of dO days. As 
loy v.eie Served with notice to (piit and were given 
a very Drief span of time to enable them to remove 
dear assets, they could hardly be said to have been 
♦f ’* ^pi-'dunitv (o do necessary preliminaries 
tlidt thn' had to before tlu-v could sue the Gavern- 
ment m a competent Civil Court. In case they v/ere 
tliroyn Pack upon the only alternative of vacating 
the premhes, they had to undergo irreparable and ir- 
remediable loss of possession of the mining leases in- 
volving a huge waste of labour, machinery and other 

resoiirces o! equipments of immense value hardly 

carabJe oi being remedied by payments of money as 
compensation even if they succeeded in the long run 
* f ^^f^olhshing th^ir right to remain in occupalicn 
ot the lease-hold ir terest. Tn the circumstances, till 
thiee months from the date of the order, or one 

week alter the institution of thpir con'enaplated suit, 

Government of the State 

ot Orissa was directed to refrain from disturbing the 
petitioneri possession over the mining areas in 
questiOT), and thereafter the order would cease to 
have eltect. Opinion as to the respective merits of 

expressed ) ILR (1951) Cut 

oUil ( Ub; . 


Arts. 2<y7 Powers under — hen e.vercisod 
stated — Ellecliveand adequate remedy available — 
ov\er under Arts. 227 and 220 may be exercised — 

Ibid, Art. 227. AIR 

19o5 N U C (Pep5u) 2514. 

Art. 22fi-Other remedy— Effect— Facts of each 


case. 

The question whether the other remedy open to the 
applicant in a particular cafe is specidc and adequate 

e^ch ca.se. ILH 
® “^51 I A I l\ 1953 Pepsu S8 (9G) (Pt G) 

trr zo) (IJJ)I. 

^Art. 226 Another remedy available but not 

availed of — Facts and circumstances showing that 
such remedy would not have been elficacious and 
^equate - High Court can entertain writ petition. 

4 v o (f'ompensation and Rehabilitation) 
Act a9o4) S. 33. AIR. 1960 Punj 274, Rel. on. 1965 
Cur L J 81 4 (PuniJ (DR). 

, . Aft. 226 Other remedy — VV^rit application 

claimirg stay with respect to payment of estate 
duty. 

The High Court has always the discretion to refuse 

to grant a writ if it is satisfied that the aegrieved 

party can have an adequate or suitable relief 
elsewhere. 

Under Art. 220 of the Constitution the petitii^ners 
are not as of right entitled to claim a stay order from 
the High Court with respect to the piyment of estate 
duty. The High Court uould. while eyercisiog its 
extraordinary powers under Art. 226 of the Constitu- 
tion, grant relief hy way of stay in its discretion and 
^*J'y iu special cases in which the normal statutory 
relief is not likely to meet the ends of ju itice. ( i960) 

40 I T R (E D) 26 1 A I R i960 Punj 288 (290, 291) 
(PtA;(Pr3). ' 

Arts. 220 and 19 — O'her remedy open —Citizen 


■ **--'*i*w-- ^ * r., w i j 

deported — Complionce required within 3 days 

Writ appRcation — iForeigners Act (1046), S 14) — 
(Citizehship Act (1955). Ss. 9, 10. Scb. 3, Ct. 1), 

The Foreigners Act does not lay down any machi- 

whether a particular person is 
a foreigner or not. The deportation orders is.sued 

under the Act generally give only a few days within 


wh^ich the person concerned must leave the country. 
Vvhere only three days were allowed for this purpo 5 e 
it IS not po.ssible for the person concerned to appiy 
to the Central Government under the Citizenship 

Act and obtain a decision from it within the Jimit^ 
time available to him that he is a citizen of fndia. 

Article 19 of the Constitution guarantees freedom of 
m wement to every citizen of India and this guarantee 
will be r.egaiived if a citizen can be deported under 

previous enquiry. 

vv here a person who claimes to be a citizen of 
India, is served with a deportatioa order under 

oreigners Act, and is asked to leave the country 

witbinthreedays, the writ apolicatioa filed by him 

agains the order is a proper remedy, the remedy 
under the Foreigners Act or the Citizenship Act being 

I'aS (?f D) (5! S'."' f “"I “I 

Art. 226— Other remedy open — Issue of writ of 
mandamus. 

If a petitioner has a clear legal right to the per* 
lOimance of a particular duty, if he has no other 
5 pecific legal remedy which is adequate to afford 
complete relief and if tliere would be failure of 
justice if the aid of the High Court is not extended, 
remedy by way of mandamus may be invoked. In a 
case where a wnt of mandamus i; sought by em- 
ployers to recall a reference of an industrial dispute 
to an Industrial Tribunal under S. 10 ( 1) (c) of the 
Industrial Disputes .\ct, 1947 it cannot be said that 
the petitioners have no other legal remedy adequate 
to afford the desired reliefs. (1780) 2 Dong. 524 
(o26) and (1884) 12 Q B D 401 and (1801) 30 L J Q B 
271and(lS8I)21Q RD 131, Rel. on. GO Punj L R 
425 j (1958.59) 15 F J R 49 : (19.59) 1 Lab L J 274 i 
I LR (19s8) Punj 206] i A I R 1959 Punj 75 (79, 80) 
(Pt E) (Prs 13, 14) (DR). 

^ ^Art. 226— Other remedies — Petitioners informed 
in last week of February 1901 regarding cancellation 
of their admissions in LL.B (Rre.J classes which 
would have entailed their being debarred from 
appearing for examination commencing from 2U4- 
1901 If instead of approaching President of India, 
under S. 8A of Raj'asthan University Act, petitioners 
files writ petition, relief should not be refused on this 
ground — Further, writ petition having admitted and 
interim directions being issued it would not be pro- 
per to refuse hearing of petition on merits : I L R 
(1958) 8 Raj 893, Disting., ILR (1961) 11 Raj 76S. 

— Art. 226— Other remedy open — Panchayat Elec- 
tion dispute — Rajasthan Panchavat Samitis and ZiJ® 
Parishads Act (37 of 1959), S. 13. 

An election petition under S. 13 of the Rajasthan 
Panchayat Samitis and Zila Parishads Act (37 of 
1959) is not an effective remedy for remedying the 
defects in the very constitution of the Panchayat 
Simiti. Thera is no procedure prescribed in the rules 
for setting aside an invalid co-option of memhers, An 
illegal co-option can only he set aside by the High 
Couit on a petition under .Ait. 220 the Constitu- 
tion. I960 Raj L W 140: ILR (1960) 10 Raj 770. 


— Art. 226 — Other remedy — Prayer for counter- 
signing permit under Motor Whicles Act not a.?cepted 
— Permit having only three months to run— Suit 
against non acceptance of prayer is not oroper remedy 
Writ is maintainable. 1956 Raj L W 359 : ILR (1956) 
6 Raj 44. 

Art. 220— Another remedy open — District Magis- 
trate by order prohibiting pistol shooting game at 
applicant’s varietys siiow' — (Rajasthan Dramatic 
Performances and Entertainments Ordinance 29 of 
of 1949), S. 3 (c) 1952 Raj L VV 369 : I LB (1952) 2 
Rai364:AIR 1953 Raj 101 (104) (Pt B) (Pr 9) 
(DB). 
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■ Art, 226 — Other remedy open — Snit tot speedy- 

An application under Art. 226 may lie in spite of 
«n alternative remedy by way of civil suit being avail- 
able when such remedy is not equally expedient and 
speedy in the circumstances of the case. A I R 1954 
Vin Pra 50 (53) (PI F) (Pr 13). 

7 (b). Appeal or revision. 

• —Art. 226 — Custodian- General had power under 
S. 27 to revise order passed by Custodian under 
Mysore Act 47 of 1949— Appeal against order pa‘sed 
in proceedings under S. b of the Mysore Act 47 of 
1949 after its repeal lay to 'the Cu;todian*General 
under Act of 1950 and net to the High Couit under 
Mysore Act — High Court could not interfere under 
Art. 220 of Constitution with order of Custodian 
holding certain person as evacuee under S. 2 (c) of 
the Mysore Act 47 of 1949. The Custodian of 
Evacuee Property, Bangalore v. Abcul Shukoor, 
(1961) 3 S C R 855 1 (1963) 1 S C J 554 i AIR 1961 
S C 1087 (1090, 1091) (Pr 9). 


• Art. 226 — Other adequate remedy open— Order 

imposing penalty affirmed by Appellate Assistant 
Commissioner of Income-tax — No appeal to Tribu. 
oal— Jurisdiction under Art. 226 cannot be invoked. 

The Income. Pax Act provides a complete machi- 
nery for assessment of tax and imposition of peralty 
and for obtaining relief in respect of any improper 
orders passed by the Income-tax authorities. A person 
who i« aggrieved by an order of the Appellate Assis- 
tant Commissioner imposing a penalty, cannot be 
permitted to abandon resort to that machinery and 
to invoke the iuriscliction of the High Court under 
Art. 220 vhen he had adeq iato remedy open to him 
by way of appeal to the Tribunal. C. A. Abraham v. 
I. T. Ollicer. (1961) 2 S CR-705i (1961) 1 S C J 073i 
/1961) 1 Mad LJ fSC) 183 : (1901) 1 Andh W R 
is C) 1S3 : 1961 Ker L J 165 i A I R 1961 S C 609 
r(011) (Ft A) (Pr 3). 

Art. 226— VVrit petition — Remedy of appeal and 

revision available — Ab:,ence of good ground lor by- 
ipassing remedy of appeal — Petition should be dis- 
missed — Centra) Excises and Salt Act (1944), S. 35. 


air 1965 All a05 (306, 307) (Ft A) (Pr 4). 

Art. 226— Alternative remedy. 

In a taxation matter an assesseo cannot be permit- 
ted to invoke the extraordinary jurisdiction of the 
High Court when he has an alternative remedy by 
way of appeal to the departmental authorities. (1964) 

15 S T C 523 (All). 

Art. 226— Other remedy open — Writ petition — 

Order pa'Jsed under S. 34 of the Income Tax Act- 
Remedy of appeal available— Remedy under Art. 220 
not to be alloA^ed to by-pass the remedies under the 
Income-Tax Act. (1963) 47 I T R 472 ( All). 

2^6 — Other remedy open — Remedy under 

Income-Tax Act open - Writ petition will not be 

*“wheirthe petitioners instead of pursuing their 
remedy by way of appeal to the Income Tax Appel- 
late Tribunal and a fuithfr reference to the ffigh 
Court on questions of law, have filed a writ petition to 
the High Court, they cannot be legitimately ‘‘■'owed 
tn invnke thc extraordinary writ jansdiction of tho 

Hiih Court Am^ S C 609. Foil. (1963) 2 I T J 

^^^^Art?226— Other remedy open — Income-Tax Act 
H9'’21 S 33 - A (2)— Remedy by revision Nature 
i>f-ReIief under Art. 220 of Constitution. See Income 
TaxAcMigmS 33A (2). (1962, 46 I T R 529 (All). 

Aft 226 — Other remedy by way of appeal or 

revistrn or review 

be entertained. AIR 1960 All 732 (-34) (Pt C) (Pr 8). 

Art. 226 —Award under U P. Consolidation of 

il^dings Act-Refusal to set aside -Appeal available 


— Writ petition not miintainable. See Arbitration 
Act(1940). S. 39. AIR;1959 All 330. 

—.Alt. 226 — Other remedy — Issue of writ — (Sale! 
Tax-U. P. Sales Tax Act (15 of 1948), S. 21). 

It is within the jurisdicticn of the Sales Tax Officer 
to arrive at a finding that the entire turnover of the 
as^essee was liable to 5ales tax because the entire 
goods were purchased by him outside U. P , and 
re-assess him accordingly. The assessee, if aggrieved 
by the order can go in appeal and here challenge 
the correctness ol the order. This cannot be a case 
where question of jurisdiction is involved. Thus 
there being a remedy of appeal the assessee cannot 
invoke the High Court's powers .under Art. 220, 
against the orders of the Sales Tax Officer. AIR 1954 
S C 403, Disting. 195S All L J 774 » (1959) 10 S T C 
277 : AIR 1959 All 246 (246, 247) (Prs 2, 3) iDB). 

Arts, 226 and 227 — Other remedy open — Revi- 
sion maintainable — .Applicition under Arts. i20 and 
227 — Competency. See Debt Laws-U. P. Eccum- 
bered Estates .Act (25 of 1934), S. 45. 1958 All L J 

844. 


Art. 226 — Other remedy open — Municipalities— 

U. P. Municipalities Act (2 of 1916), S. 160. 

An importer who is not satisfied with an assessment 
has a right of appeal to tho Board and where the 
applicant has made no attempt to avail himself of 
this remedy, and it is not shown that such remedy 
would not be rqually beneficial, ccuvenient and 
elfective, no relief un«’er Art. 226 can be given to the 
applicant. 1951 All W R (IlC) 552 j 1951 R D (HC) 
329 t 1952 All L J 33 : ILR 11953) 2 All 327 » A I R 
1953 All 551 (551) (Ft B) (Pr 3) (OB). 

Art. 226 — Application for writ — Existence of 

alternate renoedy — Effect — Dispute referred to 
Industrial Tribunal — Plea of want of jurisdiction— 
Decision appealable under Act 48 of 1950 — No writ 
can be issued. (Industrial Disputes (.Appellate Tribu- 
nal) Act (1950), S. 7). 

In an industrial dispute referred for adjudication 
to the Additional Regional Cocciliatiou Officer, the 
employer pleaded that the Officer had no jurisdiction 
to adjudicate as there was no ‘industrial dispute’. 
Tho proceedings were stayed and the employer filed 
a petition under Art. 226 of the Constitution for a 
writ or direction to the Officer not to proceed with 
the case. 

Held, that as an appeal lay to the Appellate Tribu- 
nal against the decision of the Officer on the question 
of jurisdiction undt-r S. 7 of Act 48 of 1950, an alter- 
native remedy was available to the petitioner and 
hence no writ C 01 Id be issued under Ait. 220. 1952 
All L J 353 1 1958-1 Lab L J 1 : (1952-53) 4 F J R 
479 I AIR 1952 All 992 (998, lOtO) (Pt A) (Prs 8. 17. 
18) (DB). 

Art. 226 — Andhra Pradesh Uiban Areas Sur- 
charge on Propeity Tax Act (13 of 1958), S 5— Non- 
compliance with procedure — Penitdy isby wiyof 
appeal and not by writ petition— See Andhra Pradesh 
Urban Areas Surcharge on Property Tax Act (13 of 
1958), S. 5. AIR 1963 Andh Pra 379. 

• Art. 228— Writ of certiorari — Other remedy 

by way of appeal open— (Per Majority) Existence of 
alternative remedy is no bar to the grant of writ of 
certiorari (Per Nayudu, J., ContraN 

Per Mehrotra, C. J. aid Dutta, J, — The existence of 
an alternative remedy is no bar to the granr of a writ 
of certiorari. The existerce, however, of an alter- 
native remedy may be taken into consideration by the 
High Court in exercising its discretion under Art 220 
of the Constitution. Ordiraiily the High Coutl’will 
require tho petitionrr to have recourse to his ordinary 
remedies, but ii it finds that there is a breach of any 
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fundamental orinciple of justice, the High Court will 
certainly not hesitate to issue a writ of certiorari. H 
the inferior rribnnal has no jurisdiction to act or in 
the exercise of its jurisdictian violates the principles 
of natural justice, the fligh Court will not refrain 
from granting the relief to the petitioi.er. simply 
because the alternative remedy bv wav of aopeal lias 
not b:en availed of. AIK 1958 SC 86, Rei. on. 

Per Datta, J. — Moreover to be a bar to the issue of 
certiorari the other remedy must be adequate. It is 
the inadequacy and the failure of j-.stice, and not the 
rr.ere absence oi another remedy that dtiermines the 
right to certiorari For instance, the effect of tbe 
provisions of S. 189 of the Sea Customs Act, is 
that before a person can appeal under S. of the 
Act, he has to deposit in the hands of the Customs 
Collector the amount of duty, or penalty adjudged 
against him. And in case heavy penalties are imposed 
it would be very burdensome for the accused to pre- 
fer an appeal under S. 188. For this reason alone the 
writ petitions are maintainable. A I R 1954 S C 403, 
Rel. On. 

Per Nayudu, J. (Contra) —The High Court should 
not exercise its jurisdiction under Art. 226 of the 
Constitution in a matter where a regular right of 
appeal is provided by the statute under which the 
impugned action is taken and which right of appeal 
has not been availed of or exhausted by the pp*ti- 
tioner. AIR 1954 Punj 73. Foil. ; AIR 1952 Cal 656, 
Dissent from. Sanwarmal Purohit v. Collector of 
Central Excise and Land Customs Shillong, 1964 (2 
Cri L J 507 I A I R 1964 Assam 121 (123, 124, 131, 
134, 135) (Pt A) (Prs 3, 31, 33, 42. 50) (FB). 

— ^Art. 226 — Other remedy open —No bar to issue 
writ of certiorari. 

The condition precedent forexercise of power under 
S. 23 (4) of the Income-tax Act is the failtire to file a 
return on the notice h^ing given under S. 22 (2) of 
the Act. Under S, 23 (4) the Income-tax Officer has 
not been given any exclusive jurisdiction to determine 
the fact whether notice under section 22 (2) was or 
was not served and any determination by the Income- 
tax OlBcer, is amenable to a writ of certiorari by the 
High Court. Even if the existence of the preliminary 
condition has been assumed by the Income-tax Othcer 
it is examinable by the High Court in a writ of 
certiorari, whether the condition did or did not exist 
in a particular case. AIK 1947 P C 78 and AIR 1953 
Punj 55 and AIR 1947 F C 32, Disting. (1841) 1 6 R 
66 and (1888)21 QRD 313 and ( 1922) 2 A C 128 
and A I R 1951 S C 23 and A I P. 1956 Bom 530 and 
(1951) 20 I T R 432 (Cal) Rel. on. 

Section 27 does provide the method by which the 
validity of the service of notice under S. 22 (2) mav 
be challenged. But where that feniedv was aireauv 
resorted to, a right of appeal against the order passed 
under S. 27 cannot be said to bean adequate legal 

remedy available to the asse.>see petitioner. AIR 1959 

Bom S42, Rel. on. TOGO) 1 Assam L R 35 i (1961) 43 
I T R 562 : I L R (1960) 12 Assam 164 i A I H 1960 
Assam 162 (168. 170. 171) (Rt C) (Prs 18, 25) (DB). 

Art. 226 — Other remedy open — Certiorari may 
issue -Order under Sea Customs Act — Error of law 
— Effect. 

There is no rule with regard to certiorari as there 
is with mandamus that it will lie onlv where there is 
no other equally effective remedy. The existence of 
another remedy may be taken into consideration in 
the exercise of the discretion. 

Where there is a manifest error of law in the order 
confiscating goods and imposing penalty passed by 
the Collector of Central Excise and Land Customs 
under the Sea Customs Act, the High Court can pro- 
perly issue a wTit of certiorari to correct the error 
even if an appeal or a revision lay from the order of 


the Collector under the Sea Customs Act i AIR 1958 
SC 86, Foil. 1960 Cri L J 1307 i I L R (1960) 12 
Assam 271 i AIR 1960 Assam 150 (158, 159) (Pt C) 
(Pr20)(DB). ' 


— Art. 226 — Other remedy — Industrial Dispute» 

Act (1947), S. 7. 

Article 220 is an extraordinary remedy and is nof 
intended to be a substitute for other effectual and 
normal remedies avadable to a party. Where remedy 
by wav of appeal against award oi Industrial Tribu- 
nal under section 7, industrial Disputes Act, is avail- 
able, there is absolutely no justification for the ag- 
grieved party not having availed himself of the 
remedy by way of appeal which the law provided, of 
applying for the issue ol a writ ILR (1954) 6 Assam 
161 : AIR 1954 Assam 161 (167, 168) (Pt K) (Pr 14) 
(DB). 

Art. 226 — Other remedy — Issue of writ— Services 
of Ghat Inspector terminated by notice by Health 
Officer— No appeal filed— Relief under Art. 220. See 
Municipalities — Ciiy of Nagpur Corporation Act, 
1943 (2 of 1950), S. 53. 1959 Nag L J (Notes) 106. 

Art. 226— Other remedy onen — (Naepur Univer- 
sity Act (5 of 1923), S. 40(1) ). 

Where the nomination paper of the petitioner along 
with those of five others had been rejected by the 
Registrar of the Nagpur Universih-. 

Held, that the petitioner had a right of appeal 
under S. 40 (1) of the Nagpur University Act and he 
having failed to avail himself of that right the High 
Court would not be justified in entertaining a petition 
under Ait. 226 to quash that order. 1957 Nag L J 
6 ' : 59 Bom L R 300 : A I R 1957 Bom 215 (217) 
(Pt B) (Prs 10, 11) (DB). 

^rt. 226- Other remedy open— Right of appeal. 

See Payment of Wages Act (1936), S. 17. AIR 1955 
Bom 75 (DB). 


" Art. 226 — Scope— Other remedy open by way of 
appeal —iGovernment Premises .Eviction) Act (1950), 
Ss. 3 and 5). 


\Vhere the notice under S. 3. Government Premises 
(Eviction) Act, 1950 is given by a person who is not 
a competent authority at all, an application under 
Art. 226, Constitution of India, directly to the High 
Court is maintainable. If, however, it transpires that 
the notice is properly issued, the High Court will 
refuse to go icio the disputed fact of possession, 
which should have been agitated before the tribunal 
provided for such rratters bv the Act itself by way of 
appeal. AIR 1950 F C 129, Ref. A I R 1953 Cal 729 
(731) (Pt D) (Pr H), 


■ Alt. 226— Writ of mandamus— Cannot be issued 
when there is more eflective and beneficial other 
remedy. 


A w'us prosecuted for an offence of staying in India 
longer than what was allowed to him by his permit. 
His defence was that ho was a subject of the Indian 
republic and that the statute and the rules did not 
apply to him. He also applied to the High Court 
under Ait. 226 for writ of mandamus directing the 


Stale Government not to proceed with the prosecu- 
tion. 

HcliL(l) that the Court would not exercise its 
powers under Art. 226 in the case as A had even 
mi)re effective beneficial and convenient remedy by 
w'ay of applying under S. 439, Criminal P. C., for 
quashing the proceedings before the Magistrate. 

(2) that if there is an adequate and specific remedy 
other than by a writ and such a remedy is equally 
convenient then it would be an abuse of Art. ^ 
ask the Court to interfere under that Article. AIR 
1950 S C 163, Expl. 1952 Cri L J 1738 i A I R 1952 


Cal 853 (854, 855) (Prs 10, 15) (DB). 
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- — Art. 226 — Other remedy available - Hyderabad 
Tenancy and Agricultural Lands Act (21 of 1950)— 
Order passed by Tahsildar under S. 32 (4) against 
petitioner— Remedy by way of appeal, second appeal 
and revision provided in Ss. 90 and 91 of the Act — 

^3se law considered. ILR 
<1953) Hyd 29* air 1953 Hyd 120 (120) (Pr 3) 
(DB). 

Art. 226— Madras Preservation of Private Fortsts 
Act (1949), S- 4 — Order of Collector under 5. 3 (2) — 
Adequate and effective alternative remedy provided 
— fiWrit petition under Art. 226’ of the Constitution 
will not be entertained by High Court — Madras 
Preservation of Private Forests Act. 1949, S. 4. 

Where an alternative remedy is provided and it is 
equally efficacious, a litigant must pursue that rem^y 
and not invoke the special jurisdiction of the High 
Ck)urt to issue a prerogative writ under Art. 226 of 
the Constitution, not because the existence of another 
remedy affects the jurisdiction of the High Court, 
but because the existence of an adequate alternalive 
remedy is of paramount imporlance for refusal of a 
writ which is discretionary. The normal rule in such 
cases is to refuse an interference uncer Art. 220 of 
the Constitution. A f R 1957 S C 682. Hel. on. 

Section 4 ol the Madns Preservation of Private 
Forests Act, 1949 provides an adequate and efiective 
remedy by way of an appeal to the State Government 
against an order passed by the Collector under S. 3 
(2) of the Act. 1 hat remedy is in no way more costly 
or less efficacious or speedy than an application 
under Art. 226 of the Constitution. Proceedings under 
the Article are not substitutes for ordinary remedies 
and the alternative remedy provided should not be 
allowed to be short-circuited by an application under 
the Article. 1964 Kcr L J 154* 


Art. 226 — Another remedy open— (Municipali. 

ties— Bomb*y Municipal Boroughs Act (18 of 1925), 
S. 110). 

A wTit under Art. 220 v/ou!d not ordinarily be 
issued where there exists an alternitive remedy equally 
efficient and adequate. Whether alternate remedy is 
equally efficacious is a question of lact to be docideu 
in each case. Where a statute provides a remtLy, the 
Court would be reluctant to interfere under Art. 226 
though in appropriate cases it would do so. 

Where a tax was sought to be recovered under the 
Boroughs Act ; 

Held, that an appeal under S. 110 «as an adequate 
re*medy* and therefore the Court would not interfere 

under Art. 226. A I H 1954 Kutch 50 (51, 52} (Pt D) 
(Prs 9, 10). 


Arts. 226. 227 — Scope — Merits of the best judg- 
ment assessment cannot be considered in procerxJings 
under Arts. 226 and 227-An assessmeiit under S. 19 
of the M. P. General Sales Tax Act is appealable 
under S. 38 and the as.sessee-petitioner should have 
canvassed the merits of the assessment by filing an 
aoDcal before the competent authority. 19G2 M P L j 
825 : 1962 M P C 337 : (1962) 13 S T C 759 : 1962 
Jab L J 716 : ILK (1963) Madh Pra 822. 

Art 226 — Other remedy open — Scope of power 

of Superintendence- Order of Court of District Judge 
under S 12 — Revisalrie under S. 115, Civil J . C. — 
Remedy'under Art. 226 or 227, Constitution of India 
not available. See Houses and Rents M. I . Accom- 
modation Control Act (23 of 1955), S. 12. A I R 1963 

Madh Pra 218 (DB). 


Art 226 — Another remedy open — Failure to 

avail of - Absence of excephonal circumstances - 
Dismissol of petition Rules (1 J51), 

Rr. 41, 41-A and Arms Act (1878), S. 17 (a). 

In cases of cancellation of current licerce for fire- 
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arms and refusal to renewal of licence, an appeal 
uoder R 41-A and R. 41 respectively of the Arms 
Rules, 1951, is particularly appropriate, because the 
executive authority immediately superior to the 
licensing authority will be able to examine the factual 
correctness and the sufficiency of the reasons better 
than the High Court w’hich is unconnected with such 
executive functions. Failure to appeal would justify 
the dismissal of the petition under Art. 226. 1961 
M P L I (Notes) 291 : 1962 Jab L J 475 : A I R 1962 
Madh Pra 133 (135) (pt B) (Pr 7) (DB). 

Arts. 220, 227 — Other remedy open. 


Where there is an adequate alternative remedy, the 
powers under Arts. 226 and 227 of the Constitution 

or<^iiiarily be exercised. Hence, where the 
right of appeal can be invoked, it would be wrong 
tor High Court not to insist upon a proper appeal 
being hied but to resort to the extraordinary jurisdic- 

Arts. 226 and 227 of the Constitution. 
195S M PL J 150 I 1958 Jcb L J 168 : 1958 M P C 

mm* ^ ^ ^ Pra 224 (226) (Pt B) (Pr 13) 

c Other remedy open — Appeal under 

8. 188, See Customs Act — If bar to issue of writ — 
(Sea Customs Act (1878), S. 188.) 

Where the Collector of Excise imposes a penalty 
on a person who is charged with smuggling gold 
besides the confi.scation of the gold, it cauLOt be said 

that there is total absence oi furisdiction in the Col- 

lector so that a writ of certiorari would lie acd that 
such person need not proceed by way of appeal. 1958 
Mad W N 140 ! 1958 Cri L J 778 : (1958) 2 Mad L } 
115 I A I R 1958 Mad 306 (307) (Pt A) (Pr 1) (DB). 

Art. 220 Other effective remedy open — Pay- 
ment of W»gcs Act (1936). Ss. 16 and 17. 

A combined reading of the provisions of S. 16 and 
8. 17 of the Paytrent of W^ages Act indicates that for 
the pur^Hc of the pecuniary limit the total amount 
awarded by the Commissioner iu a single application 
IS the guiaing factor. In a single application, whether 
hJeu by one employee or f)y employees belonging to 
the same unpaid group, the Commissioner can direct 
payment of wages or aw'ard compensation. When a 
single application can be filed bv an unpaid group, 
u IS reasonable <o hold th^t for the purpose of 
appeal, the total amount aw’arded in that application 
should be ^aken into consideration. Clauje (a) of 
(f) ^bnfors a right of appeal on an emplo-. er if 
the total amount directed to be paid by hiu/in a 
single application should exceed Rs. 3CU. 

rhe absence oj the words "unpaid group" in cl. (n> 
will not establish that in the case of an employer 
the total amount paid by him to each of the emnlo- 
pes alone should exceed Rs. 300. As the employer 
has a right of appeal to the Court of Small CauW' 
against the order of the Commissioner, the writ ot 
certiorari asked for will not issue when the petitioner 
emplover who has got an adequate remedy has not 

W N 591 : 1952-1 Mad L J 703 i A 1 R 1052 \tofl 
808 (809) (Pr 5). i i it lypj Med 

AtT 136 Dther remedy— Right of appeal Under 

It is true that the writ of certiorari will not be 

remedies. Under 

Art. loO of the Con^tituiion of India the Supreme 
Court s residuary power to grant special leave cannot 

k! n remedy which the petitioners could 

have resorted to for, apart from the fact that the 
granting o( si^cial leave is within the di.«cretjon of 
Supreme Couit, it is not likely that the Supreme 

^urt will grant special leave uule?s there are extra 
ordinary circumstances. 1952 Mad W N 519 ■ (1952) 
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"72: (1952-53) 4 F 1 R 77 : 1952-2 Mad 
L J 805 : AIH 1952 Mad 659 (662) (Pt A) (Pr 2). 


Art. 226 Mandamus — Other remedy open. 

Article 226 is not intended to give an alternative 
^asy lenipAy to enaijie a person to move the Ffigh 
IjOurt instead of M’ek'rjg his ordinary remedy under 
inc law. It sfiouid be used only in ihese exceptional 
cases where there is no adequate remedy and the 
applicati m under Art. 226 is the only convenient, 
ouKdJ^ijI and effectual means of getting redress, 
u i j ^ petitioner had his remedy in revision bat 

he tailed to avail himself of it, the Auicic- could not 

.1 ^ J 252 , AIH 1956 Manipur 

11 (12) (ft B) (Pr5). 


Alt. 226 Otner remedy open — 7:sup of writ of 
certiorari is matter of diicreiion - rquallv efficaci- 
ous icmcdy of appeal open to petitioner- Hig!» Court 
refused to exercise discretion in favour . f petitioner. 


The existence of other adequate legal remedies is 

not per .se a bar to the isiue of a <Arit of certiorari; in 

a proper case it rnay be the duty of the superior 

Court to issue a writ of certiorari in order to correct 

the enofs of an inferior Court or tribunal exercising 

judicial or quasiq’udioial functions and not to relegate 

the petitioner toother legal remedies available to 
him. 

It is true that the availability of adequate alternate 
Temedy is an aspect that has ta be taken into con- 
Mderation in exercising the discretion of the High 

Court. But (his discretion being a judic al discretion. 

Its limits are well defined. It will ordinarily be e.ver- 
cised subject to certain self-imposed limitations. 
Be.>ort to that jurisdiction is not intended as an 
alternative remedy for relief which may be ebtained 
otherwise. Ordinarily, the High Court will refuse to 
entertain a petition for a writ where the petitioner 
has an alternative remedy, which without being 

unduly onerous, is equally efficacious. AIR 196-1 S C 
1419, Rel. on 

From the decision announced by the Regional 
Transport Authority declining to grant tothepeti- 
tioner the permit prayed for by him, the petitioner, 
instead of filing an appeal under S. 04 (a', Motor 
Vehicles Act as was done by a number of other 
applicants who were all refused the grant filed a writ 
petition in the High Court. 

Held, that the petitioner could not be permitted to 
course of law by adopting an unreasonable 
attitude and that no compelling reasons which might 
rustify interrupting the proceedings before the Aulho- 
rities constituted under the Motor Vehicles Act, were 
shown to exl.st. (1965) 1 M>s L 1 488 t AIR 1966 Mys 
55 (57. 58; 60) (Pt A) (Prs 6, 7, 8, 18) (DB). 


Art. 226 and C. P. Land Revenue Act, Ss. 33. 

128, 218 and 225 Interference — D* C. imposing 
penalty on 20.S.45 for unoiitliorised quarrying— 
Tetitioner not appearing but trying lo reopen matter 
in recovery proceediogs—High Court will not inter- 
fere under Art. 226. 

A penalty waji imposed on the petitioner by the 
l). C* on 20*8.4 d for uuiiuthorisecl cjuarrying. There 
was no appeal and recovery proceedings were started. 
The N. T. who was entrusted with the proceedings 
reported the mitter for further instructions and the 
D. C. after satisfying himself that no deposit was 
rnade returned the case to N. T. -.vilh an endorsement 
<hat recovery of the amount be made. The endorse- 
ment was signed by an E. A. C. and the petitioner 
appealed to the D. C. who again called for a cetailed 
report. The mining officer reported that there was 
due notice and enquiry before imposing penalty The 

report wa^ accepted. A revision to Government was 
dismissed. 

Held, that the order dated 20-8-45 had become 


final and apart from the fact that it was passed before 
the Constitution, not having been challenged under 
provisions laid down in the Land Revenue Act, 
the Hich Court wi I not interfere with it. AIR 1951 
Nag a, Foil. 1951 Nag L J (Notes) 186 (DB). 

“-—.Art. 226 Other remedy — Appeal made avail- 
able during pendency of petition— Mixed question ef 
fact and law-Petition for writ-(Sales Tax — Orissa 

^ amended by Act (26 of 

3958), Ss. 9, 10, ll, 23 and 24). 

arise where the unconstilutionalily or 
the illegality of the order under challenge is so 
apparent ihit notwithstaeding the existence of the 

alterjative remedy the High Court may interfere 
under Art. 226. 

Orissa Sales Tax (Amendment) Act, 26 of 
iJo8 provided right of appeal to the Tribunal against 
the Gollector’s order, the assessee should file a regular 
appeal to the Tribunal. Where when his application 
under Art. 220 waspending in the HighCourtthe 
logislature conferred on him a regular right of appeal 
beiore an independent Judicial Tribunal, he should 

to seek his redress before that Tribunal 
when the question involved isone of mixed question 

oMaw and fact. T T. B fl960) Cut 129 : (1960) 11 

7oJ ■■ ^ ^ ' air 1960 Orissa 79 

(80. SI) (Prs 8.11)(DB). 

Art. 226 — Olher remedy — Life Iniurance Cor- 
poration Act (1950). Ss. U.'49 (2) (b) — Regulations 
under Life Jnsurance Corporation of India (Staff) 
Regulation 1956 — Both new employees and old 
employees taken over by Corporation are governed by 
legulatioDS— Fmplovee has a right of appeal against 
his dismissal under Regulation 42— Pemedv of appeal 
not availed of — Writ p:tition is not maintainable — 

T Corporation Act (1950), S. 11. 

TLR (198:3) 1 Punj 308. 

® 226 — Assessment of octroi duty under 

wrong item — Suit involving main issue whether goods 

T • item or other of octroi schedule- 

jurisdiction of civil Court is barred underS.86, Punjab 
1 tunicipal Act (3 of 1911) — Remedy of appeal and 
reference under S 84, Punjab Municipal Act (3 of 

\ pursued. See Civil P. C. (1908), S. 9. 

AIR 1962 Punj 389 (FB). 

“Art. 226 — - Order of Collector refusing to make 
reference— Revision application is maintainable— That 
remedy being available writ refused and applicalion 
treated as revision See Land Acquisition Act (1894), 

8 18(3). AIR 1956 Punj 231. 

”7 Art. 226 — Another remedv open — [ Adininisirfl- 
tion of Evacuee Preporty Act (1950L S. 261. 

Where an oider is parsed by the Custodian leasing 
out the premises to another person and ejecting the 
petitioner, he has the right to go in revision under 
S. 20 of the Administration of Evacuee Property .Act. 

If ano'her remedy is open to the petitionrr he cannot 
come to the High Court to invoke the extraordinary 
power of the Court. 53 Punj L H 11 S N Rel. on. 

56 Punj L R 94 : I L R (1954 PunI 923 : AIR 1954 
Punj 105 (166, 167) (Pt B) (Prs 1, 10). 

^rt. 226 — Other remedy open — Interlocutory 

order liable to be cballeogedlin appeal against final 
decision — No writ maintainable against such order. 

The High Court will decline to go into the merits 
of a writ petition directed against the interlocutory 
order of the Election Tribunal directing a recount of 
the ballot papers as the order can be challenged in an 
appeal against the final decision of the I’ribunal* 
AIR 1959 SC 422 and AIR 1961 S C 1500 and A/R 
1983 Raj 157 and Civil Writ Petn. No. 55 of 19^2, 

D/. 25.3-1963 (Raj), Rel. on. ILR (1963) 13 R»I 
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766 1 p64 Bal LW 98 : AIR 1964 Raj 99 (101) 
<Pt A) (Pr 8) (DB). 

Art. 226— Other remedy open — Issue of writ. 

Where no part of the Income-tax Act is being 
attackedi there is no fustificartion for the High Court 
to intervene under Art. 226 of the Constitution at an 
i atervening stage of an income-tax proceeding when 
number of remedies by way of appeals which are not 
necessarily onerous are 'till op.n to the applicant 
•^nder the Act. (1957) 32 I T R 592 : I L R (1956) 6 
Raj 867 : 1958 Raj L W 183 i AIR 1937 Raj 54 
<56. 57) (Pt B) (Pr 19) (DB). 

—Art. 226 — Other remedy open — Order under 
S. 7 (1). Administration of Evacuee Property Act by 
Deputy Custodian—Paity faiiirg to 6)e appeal against 
order^Petition under Alt. 226 cannot b: maintained 
— Administration of Evacuee Property Act (lb5u)i 
Ss. 7, 24, air 1955 NUC (Raj) 365 (DB). 

Alt. 220 — Another remedy open. 

The extraordinary jurisdiction vested in the High 
■Court under Art 226 of the Constitution to issue 
writs caniot be invoked for the purpofc of setting 
aside interim orders of inferior tnlunals ur.less there 
are very special circumstances justifying the exercise 
of that juiisdiction. 

Appeal against order of Road Traffic Board issuing 
permit — Central Road Traffic Board ordering grantee 
of permit not to put the buses on road until disposal 
of appeal or until stay was vacated. 

Held, that the order was only an interim order and 
that the remedy of the grantee of the permit was to 
seek to get the interim stay vacated by the Central 
Road Traffic Board itself and not to invoke the 
extraordinary jurisdiction of the High (2ourt at that 
stage. 1953 Ker L T 879 : ILR (1953) Trav Co 1039 i 
AIR 1954 Xrav-Co 303 (304) (Prs 4, 7). 

Art. 226 — Other effective remedy— (Income tax 

(1922), Ss. 23.30 and 66). 

Where the petitioner gets an opportunity for get- 
ting complete efficient and elective redress by way of 
appeal and further appeal and reference in the matter 
of his complaint regarding assessment to income-tax 
that is made by him in his petition under Art. 226 
and when there is no legality or fatal irreguUrity in 
the pursuit or the procedure provided by the Income- 
tax Act or a usurpation or excessive exercise of juris- 
diction, then a resort to the High Court for relief in 
exercise of the extraordinary jurisdiction under 
Article 220 of the Constitution cannot be permitted. 

r L R (1953) Trav.Co 173 : AlH 1953 Trav-Co 296 
(298) (Pt C) (Pr 5;. 

Art. 226 — Order under V. P. Cloth & Yarn 

Dealers*- Licensing Ordcr-Applicalioti for writ of 
mandainus instead of revisiou — Maintainability* 

The applicant insteaJ of moving J.C.’s court for 
the issue of any direction of the nature of writ 
against an order passed under the V. P. Cloih & \arn 
Dealers Licensing Greer 194S, should move tae Gov 
ernment in revision under the Order as it Is an 
•axpedieiit alternative remedy available. A IK 1951 
Vind Pra 47 (49) (Ft D) (Pr 10). 

7 (c). Appeil or revision or suit, when no 

adequate remedy. 

Art. 226-Other remedy open — Remedy pro- 
vided bvS. 7F, U. P. (Temporary) CoDirol of Rent 

^nd Eviction Act (3 of 1947) is not equally adequate 
and efficacious alternate remedy. 


Section 7-F of U. P. Control of Rent and Eviction 
Act can hardly provide an equally adequate and 
efficacious alternate remedy, as the very wordings of 
that section show that the matter is left entireTy to 
the discretion of the State Covernraent to call or not 
to call for the record of the case and to intei fere or 
not. It is not a right given to the party. He cannot 
claim any relief as a matter of right, such as he could 
have dote if there was remedy by way of an appeal. 
1959 All L J 263. Rel. on. 1964 All W R (HC) 732. 

Art. 226- Income-tax Act'(1901), Ss. 146 and 240 

Existence of alternative remedy to petitioner is not 
absolute bar to >he exercise of wiit jurisdiction under 
Article— Income tjx officer not allowing filing of 
voluntary returns by assessee and passing ex parte 
assessment order — Assfssee filing appeal under S. 240 
and also appIi:ation under S. 146 for setting aside 
ex parte assessment — Petition under Art. 220 
alleging mala fides and bias also filed— Held, that 
alternative remedy by way ot appeal was wholly 
inadequate and not equal ly elficacious and hence the 
wnt petition could be entertained— (Order ot income- 
tax Otficer quashed under writ jurisdiction.) (1964)2 
IT J 396 (AJ1). } \ f 

“ Art. 226— Issue of writs under — Existence of 
adequate legal remedy not an absolute bar— In spite 
of right to appeal, writ may be issued in special 
circumstances — Case whether appealable doubtful — 
Writ can be issued. 1981 All W R (HC) 142 i 1961 
All L J 109. 


— ^Art. 226 — Other remedy open — Citizenship Act 
S. 9 i2) — Writ for declaration that petitioner 
had not foileited his Indian citizenship by applyinj 
for Pakistan passport — Civil suit for declaration o, 
pLtitioners*s rights or petition to Central Government 
tor declaratioii of his status— Not convenient and 
efficacious alternative remedies and no bar to issue of 
writ in petitioner’s f^vour-Section 9 (2), Citizenship 
Act 1955, read with ri. 30. Citizenship Rules, 1956, 
does riot provide for any application being made to 
Central Government by person who claims to be Indian 
national but whose status is disputed by Indian 
authorities-AIR 1958 All 165 and Civil Misc. Writ 
No. 1920 of 195/, D/- 31-7.1457 (All), Dissent from. 
1960 All L J 46li 1900 All \VR (HC) 346 : AIR 1900 
All 637 (e4J)(Pt E) (Pr 9). 

[Overruled on another point in AIR 1902 S C 1052]. 


.Art. 226 — Other remedy open — Issue of writ. 


Where the petitioner had been removed from the 
municipal board for objectional)le conduct under 
S. 40 (3) of the U. P. Municipalities Act and fresh 
elections were likely to come within a few months 
and the petitioner if he were to file a suit in the civil 
Courts cauld not have obtained a final decision due 
t^o the conjested state of the lists in those Courts, 
before the elections would be held. 


Held, that in the circumstances the alternative 
remedy of suit was not an adequate remedy and 
therefore the pelitioier was entitled to seek relief by 
way of a writ petition. 1957 All W R (IlC) 864 • 


mil 


w.ucr remeay open- t'ailure to avail 

ActTl939?Te4V^^'^ appbcation-(Motor Vehicles 

1 he oxUtence of another remedy is not an absolute 
bar to entertaining a petition under Art 220 ot the 

rh“'r"* ^*^\-'i^eumstances and the lacts of 
the case have to be takeu .into con.sideration and if 

the^lntth.! of ‘=“'>s‘deration. the Court thinks that 
the justice of the case requires interference, it is open 
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to the Court to interfere with the order, even though 
the Other remedy was not availed of bv the p- titioner. 

Thus although under S. 64 (f) of the Motor Vehi- 
cles Act any person, who has been providing trans- 
port facilitie.s. will have a right to go up in appeal 
against an order granting a permit provided he op- 
poses the grant of the permit before the Transport 
Authority . et where if an appeal had Ireen Gled the 
appeal may riot have come up for hearing for mouths 
and the entire purpose of 6!ing the appeal would 
have been frustrated because the period ol temporary 
permits would have expired and there is-also the ad- 
ditional fact that, according to the admissions cou- 
tained in he counter affidavit filed on beh ilf of the 
State, a clear illegality is being committed by the 
department, the Court cannot shut its eyes to the 
illegality because the petitioners committed the 
mistake of not filing an appeal against the order. 1957 
All L J SIS I 1957 All W B tHC) S24. 

•■^~"Art. 22C — Other remedy open — {Houses and 
Rents U. P. C.antonments (Rent Control and Evic- 
tion) Act (lu of 1952), S. 10 (4;)-\Vrit petition. 

The power given under S. 10 (4) is revisional 
power given to the Central Government against the 
order passed by the Commanding Officer. That, 
however, gives no power to the Central Government 
to stay the operation of the order or to stay the eject, 
ment of an occupant during the pendency ot the 
revision proceedings. If an occupant is threatened 
with forcible ejectment he naturally needs an im- 
mediate relief and it cannot nu .■■a'd that relief, by 
way of revision would be equally adequate and effi- 
cacious so as to disentitle the occupant from obtain- 
ing any relief under Art. 226 of the Constitution. 
19a7 All L J 183 : 1957 All W B (!1C) 35. 


Art. 226 — Another remedy open — be-sale of 
Government forest produce- Deficit- Recovery of, as 
arrears of land revenue— Remedy by way of suit not 
aciequatfi-llflief under Art. 226 is available-lForest 
Act (1927), S. 821- (Sale of Goods Act (1930), S. 54) 

(1872). S. 78). Alfi 1956 All 721 
(723) (Pt B (Pr 15) (DB). 


“■'Vh remedy open — Appeal under 

/-fj. loO, Curistitution of India is not alternative 
renjedy. 

Where an order has been passed bv the Labour 
Appellate fribuiial granting le.ave to the enployer to 
di-.iniss workmen, an appeal Id the Supreme Court liv 

special leave under Art. i36. Constitution of india 
cannot be said to b? an alternative procedure since 
such an appeal does not lie as of right. That is not 
aneilective remedy and does not deprive the work- 
men of their right to apply to the High Court for the 
issue ()j a writ under Art 226 if the other circum 
stances ju.^tify it I L H (1957) i AH 109 : (1957) 1 

Lab L J 603 I AIR 1956 All 644 (648) ( pr R) (Pr 21) 


Art. 226 -Other remedy open — Order of Munici- 
pal President refusing to accept withdrawal of resig- 
nation by municipal servant— Writ to quash such 
order (Monioipalities — U. P. Municipalities Act 
(2 of 1916), S. 74). 

There is no provision in the U P. Municipalities 
Act which gives any statutory right to a .servant of a 
Municipil Board to go up in appeal to the State 
Government against an order of the President refusing 
to accept the withdrawal of a resignation. 

The remedy of the municipal servant to go up l^y 
way of a representation to the State Government enti- 
rely depends on the discretion of the State Govern- 
ment and cannot be regarded as an adequate and 
efficacious alternative remedy. (1956) 1 Lab L I 736 i 
1^55)A1I L j 676 : AIR 1956 All 70 (70. 71) (Pt A) 


Art. 226 — Another remedy not adequate or 
elficacious-Petition can be entertained — Income 
tax Act (1922). S. 30. 

Section 30 of the Income-tax Act (1922), which is 

the appeal section does not provide for the filing of 
any appeal against an order passed under S. 49E of 
that ^ct. But since in fact, the assesses was asking for 
a refund an appeal would lie against an order passed 

under S. 48, granting or refusing to grant a refund. 

But an appeal lies against an order of only the 
income.tax Officer. H’here no such order was passed 
by the Income tax Officer himself but there was an 
order issued after receiving the instructions of the 
higher authorities, in these circumstances, it would 
have been futile for the petitioner to have filed any 
appeal against the order of the Income tax Officer. 

1 he remedy of an appeal, under circumstances, could 
not be said to be an adequate or efficacious remedy. 

therefore be entertained. (1956) 

29 I T R 60 (All). 

“ Art. 226— Other remedy open — (U. P. District 
Boards Act (10 of 1922). S. 174 (2) (k) }. 

M here a District Board acting under bye-laws 

u District Boards 

Act has imposed heavy licence fee for running a 
brick-kiln, the owner, it is true, can go in appeal 
against the assessment order but this remedy is not 

onlo^r'^ efficacious as a petition for writ under Art. 
226, Constitution ot India, so as to deprive the brick- 
kiln owner of his remedy by means of a writ petition 
under Art. 226. Constitution of India. A I R 1952 All 

;b3 (PB), Rel. on. A I R 1955 All 541 (542) (Pt B) 
(Pr 4). 

” Art. 226— Certiorari — Other remedy open — En- 
hancement of municipal tax without bearing party — 
Appeal not preferred due to some incorrect action by 
Municipality — Petition for certiorari cannot be thrown 

out. AIR i955 N U C (All) 1988. 

Art. 226 Other remedv open — Not equally effi- 
cacious. 

The non-a\'ailabiIity of a remedy is not a sine qua 
non of the exercise of powers under Art. 226 though 
if any equally efficacious remedy is available, the 
petitioner must have recourse to that remedy and not 
invoke the extraordinary powers of the High Court. 

Wheretheremedy by way of a saitfordeclaratioiiancl 
mandatory injunction would not be equally efficacious 
and undue delay would result, the High Court has 
power to grant appropriate reliefs including .one of 
possession uncer Art. 226 Alh 1952 All 746 and AIR 
1953 S C 373. I L R (1958) 1 All 162 i AIR 1954 All 
608 (622) (Pt H) (Prs 85. 86) (OB). 

• Art. 226 — Appeal provided in Act again.st orders 

under Act — No reasoo.s given lor orders — Remedy by 
way of mandamus — Motor V chicles Act. 1939, 
Ss.47. 64. 

Where no order under the Act (Motor Vehicles Act) 
has been pa.ssed or at any rate no reasons are given 
for refusal to grant permanent permits, no question of 
an appeal under S. 64 arises. In ,'‘uch a case an appeal 
would not be as satisfactory a remedy as a writ of 
mandamus. 

Per Sapru J. — The principle that mandamus will 
not issue where the applicant has not exhausted his 
right of appeal, is not a rule frora which no deviation 
can be made in appropriate cases. It is, however, only 
in the most exceptional cases where the conduct of 
the authoiities concerned is such as to make it clear 
that they have not been discharging their duties and 
are not likely to do so without the guidance of the 
Court, tli.at the Court will be justified in issuing man* 
damus. Moti Lai v. Govt, of L'ltar Pradesh. I L 
(1951) 1 All 269 I AIR 1951 All 257 (264. 265, 290. 
316) (PI C) (Prs 33, 160, 161, 302) (FB). 
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Act nS7S^>^s open — (Sea Customs 

Act {iH78), Ss. 188 and 191), 

Though two remedies are open to a petitioner, one 

“ "Vision 

under S. 191 of the Sea Customs Act before the peti- 
tioner could avail of these remedies he has to deposit 
the entire amount under S. 189 of the said Act. Such a 
provision can hardly be described as an adequate 
alternative remedy. (1957) 2 Andh W R 207 t A I R 
1958 Andh Pra 122 (124, 125) (Pt A) (Pr 6) (DB). 

226 Other remedy open— Notification under 
S. 0. Land Acquisition Act— Intention of the Govern, 
ment to contribute portion of cost of acquisition not 
made manifest prior to notification — Remedy by suit 

not effective— Jurisdiction under Art. 226 can be in- 
voked —(Land Acquisition Act (1894/, S. 01. (1956) 
AndhVVR 1135 I AIR 1957 Andh Pra 686 (CS7) 
(PtB)(Pr4). ' 

■Art. 226— Other remedy open — Issue of writ. 

Where subordinate Police officers after their convic- 
tion have been dismissed in violation of the manda- 
tory provisions of the Madias Police Standing Order 
77 and the effect of the general pardon granted by the 
Andhra government G. O. Ms. 26, dated 12-1-1954 
has not been properly understood by the authorities, 
this is a fit case where the High Court should issue a 
a writ under Art. 220 even though the petitioners 
have not availed of the alternative remedy of an 
app^l under R 9 of the Madras Police Subordinate 
Services Discipline and Appeal Pules. 1956 Andh 
W R 682. 
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Where the Collector of Customs had clearly pre- 
judged the decision of the appeal from an assessment 
order under S. 87, Sea Customs Act, the assessee can- 
not be compelled to go in appeal before him and the 
High Coiut would not refuse to entertain a writ 
a^pplication by the assessee under Art. 226 of the 
Constitution against the assessment order. 61 Bom 
L R 1 : ILR (1959) Bom 923: AIR 1959 Bom 372 
(380) (Pt F) (Pr 17) (DB). 

——Art. 226-Other remedy open - Writ to quash 

order levying additional duty — (Sea Customs Act 
(1878). S. 189). act 

Where a person has to put in the entire amount 
demanded as additional duty, under S. 189, Sea Cus. 
toms Act as a condition precedent for filing an appeal 
agains^t an order levying additional duty complained 
of or for maintaining it, an appeal cannot be said to 
be an adequate alternative remedy. AIR 1958 S C 80 
Foil. AIR 1958 Cal 694 (696) (Pt A) (Pr 3). 

-Art. 226— Other remedy open-Right of appeal 
under S. 30 (I-A), Income-tax Act— (Income-tax Act 
(1922), Ss. 18 (3-BJ, 30 (LA)). 

Where a statute requires the entire money to be paid 
or deposited before an appeal could be preferred, that 
is not an alternalive re ned/ which is adeauate. AIR 
1954 S C 403, Foil, As an appeal under S. 30 (l.A) 
Income-tax Act is dependent on the petitioner agl 
grieved by an order uncer S. 18 (3-B) of the Act 
depositing the entire sum claimed to be chargeable, 
it IS not an alternative remedy which precludes an 
application for a high prerogative writ. (1956) 30 
I T fl 525 I AIR 1956 Cal 450 (453) (Pt C) (Pr 6). 


Art. 226 — Mindamus — Other remedy open — 

Orders under Sea Customs Act — (Sea Customs Act 
(1878), S. 188). 

The remedy of appeal provided by S. 188, Sea Cus- 
toms Act is available only against orders under that 
Act and further is not an absolute bar to the exercise 
of the powers of the High Court under Art. 228. 
Where there was no justification in law for the issue 
of a notice to the petitioner demanding the payment 
of some money as customs duty the order if at all 
is without jurisdiction and the High Court will not 
stay its hands from giving relief to the petitioner on 
the ground that he could have approached the higher 
authorities under S. 188, Sea Customs Act. ILR (1958) 
10 Assam 311 i Al R 1959 Assam -.136 (138,139) 
(Pt C){Pr 9) (DB). 

Art. 226 -Mandamus — High Court when will 

interfere. 

No writ of mandamus .should issue unless the cir- 
cumstances are such that referring the petitioner to 
seek remedy in civil Court would almost make the 
result nugatory, or the relief delayed beyond measure. 
Breach of contractual obligations would always give a 
chance to the party to seek relief in civil Courts and 
a petition under Art. 220 is not a fit vehicle for seek- 
ing redress. Ca'-e-Iaw Ref. ILR (1953) 5 Assam 263 i 
AIR 1953 Assam 145 (149) (Pt E) (Pr 27) (DB). 

Art. 220— Other remedy open — Writ against 

administrative order — S. 87. Sea Customs Act —(Sea 
Customs Act (1878). Ss. 87 and 188). 

The reason why the Courts refuse to entertain writs 
when an alternative remedy is available is that the 
Legislature has set up tribunals for decision in appeals 
and that the remedy which the Court could give the 
petitioner could be obtained frocn these tribunals. But 
whether the petitioners should be disentitled to main- 
tain the petition or not is a matter of discretion with 
the Court and if the Court is satisfied that the petilio- 
ner will not get justice from the appellate tribunal 
then the Court is not bound to accede to the submis- 
sion that it should not hear the petitioner. 


Art. 226— Alternative remedy not adequate— -Vp 
plication under Art. 226 lies— (Income-tax Act (1922) 
8. 33-A. . AIR 1955 N U C (Cal) 59X7. ^ 

-Art. 226— Another remedy open — Unless party has 
right to have his case heard it cannot be said that he 
has adequate remedy at Iaw-S.33.A, Income-tax Act. 
gives discretion to Commissioner— Assessee cannot ask 
for his interference us matter of right-He cannot ba 
w'fT n adequate remedy. A I R 1955 

.Art. 226— Alternative remedy not absolute bar. 

As an alternative remedy is not an absolute bar to 
the Court exercising its jurisdiction under Art. 220 of 
the Constitution I he existence of a remedy by wav of 
suit does not prevent the Court from granting reliefs 
in appropriate cases. No hard and fast rule can be 

will not grout relief under Art. 220. Each ease will 
depend upon its special circum.^tances. 57 Cal VV N 
157 I AIR 1955 N U C (Cal) 40. ^ 

~ Alt, 226 Another remedy open. 

Final electoral roll published by registering autho- 
nty — District Magistrate on appeal by soine voter 
under S. .'529. A, Aengal Municipal Act, orderine 
ameridment of the Roll by removing certain persons— 

Petrt.on under Art. 226 by a voter who had Taken no 
lifriK Electoral Hollas pub- 

Maghtral^s oTd«°'"' District 

“le District Magis. 
trate in appeal was a valid order and free from^ll 

Dlemish the petitioner could take advantage of it and 

say that the ainendment should have been carried mfr 

irrespective of whether the order of amendment w« 

inocured at his instance or not. AIR 19'i4 Pni oes 
(288) (Rt C) (Pr IJ). 285 

Art. 226 — Alternative remedy {^e>a 

Act (1878), Ss. 188. 191). ‘ Customs 
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The existence of an alternative remedy is not an 
absolute bar to the maintenance of an application for 
a writ. Further where the Central Board of Bevenue 
had itself taken the action irnpugneJ, it can hardly 
be said that the alternative remedy undtr S. 188 of 
the Sea C uttoms Act and a further rij^ht of an ap- 
plication in revi.sion to the Central Government under 
S. 191 was or v/ould be an adequate remedy. 5S Cal 
W N 209 : A I R 1954 Cat l5l (157) (Pt I) (Pr 15) 
(DB). 

jArt- 2'2G — Alternative remedy not equallv effi- 
cacious— Writ mav he issued (Municipalities— Bengal 
Municipal Act (15 o! 1932), Ss. 150, 535). 

Section 535 of the Bengal Muuicipii Act under 
which no suit or legal procefdiugs can be brought 
agiiast the Commissioners of the Municipality with- 
out giving them one month’s prior notice does not 
abrogate the powers ol the High Court under Art. 226 
of the Constitution 

Where a machine laelonging to an occupier was 
.seized under S. 150, Bengal Municipal Act, 1932, in 
execuHon of a wairant issued again- 1 the owner of 
the premises and if the occupier had pur.sued his 
ordinary legal remedies the result would have been 
that the machine would have been sold and lost to 
him before any effective action could have been taken 
the alternative remedy is not equally convenient or 
efficacious and urder the circumstances, the occupier 
is justified in coming to the High Court for relief 
under Art. 226. for a writ against the administrator to 
jorbear from levying distress illegally and in con- 
travention of the Bengal Municipal Act. AIR 1954 
Cal 131 (133, 134) (Pt C) (Pr 10). 

Art. 226 — Jurisdiction under — Exercise of — 

Existence of remedy by way of appeal — Special 
Officer hearing objections under S. 140, Calcutta 
Municipal Act, not giving opportunity to objector to 
place evidence. 

The existence of an alternative remedy is not an 
absolute bar to the Court exercising jurisdiction under 
Art. 226 of the Constitution. Fiuther the remedy by 
way of an appeal under the Calcutta Municipal Act 
would not be an ailequate remedy in a case where the 
petitioner did not get any opportunity to place ary 
material or evidence in support of the objections filed 
by him before the special officer who heard them 
under S. 140 of the Act. ( 51) 55 Cal W N 667. 

Art. 226 — Applicant haviiig adequate remedy- 

power of High Court to interfere— Order of attach, 
ment not witliin S. 46 (5-Al of Income-tax .Act — 
Remedy provided by S 33- \ of that Act — if disen- 
titles High Ctiurt from giving relief. 

Under Art. 226 of the Constitution the High Court 
should not intvilere it there is an adequate legal 
remedy provided in the statute itself. The remedy in 
question mu'^t be a specific remedy at I t\v such which 
is not less convenient, ijenefici.tl and eilectwe. Where 
an order of aUachment of an Income tax (Officer does 
not come within the four corners of S 46(5-A) of the 
Income-tax .\ct, the remedy provided by S. 33..A of 
that Act is not such a remedy which should disentitle 
the High Court from giving relief on an application 
under Ait. 226 of the Constitution. (1951) 19 I T R 
53S : 87 Cal L ] 109 : A I R 1951 Cal 430 (434. 435) 
(Pt D) (Pr 16). 

Art. 226 — Other remec y open— Gujarat Panchayat 

Act 1901 (6 of 1962), S. 131 13) (ii) la) ^ Order under 
S. 131, rendering petitioner disqualified to remain 
Chairman of Education Committee, in view of elec- 
tion of President of Panchayat as membt r of that 
Committee — Order neither resulting in any public 
inquiry nor showing any default in- duty on part of 
Officer of Pancha>al — Alternative remedy under 
Ss. 294 (6) and 290 (3) of the Act not open to peti. 


tioner— Writ petition maintainable— Gujarat Pancha- 
yat Act 1961 (0 of 1962), Ss. 131 (3) (ii)(a), 294 (0) and 
290 (3). (1965) 6 Guj L R 329 : I L R (1965) Guj 326- 

Arts. 226, 227— Other remedy by way of revision 

open— Order of Land Acquisition Collector rejecting 
petition under S. 18, Land Acquisition Act — No bar 
to exercise of powf rs under Arts. 226 and 227— Land 
Acquisition Act (l891), S. 18. AIR 1963 Him Pra 1 
(2) tPt A) (Pr 5). 

Art. 226- Prohibition-Forest Act (1927), S. 82— 

Loss sought to bd recovered from petitioner as land 
revenue under S. 82— High Court can grant relief by 
issuing a writ in the nature of prohibition although 
remedy by way of suit is available, as the alternative 
remedy is not equally efficacious. See Forest Act 
(1927), S. 82. AIR i960 Him Pra 30. 

ft Art. 226 — Other remedies open. 

Article 226 of the Constitution could not be con- 
strued so as to replace the ordinary remedies by way 
of suits, etc. Nevertheless the Sales Tax Act has been 
introduced for the first time in Hyderabad in 1950. 
Being a taxing Statute it is but proper that any doubt 
with legard to the liability to tax is made clear by a 
decision of the highest Court in the State so that it 
may serve as a guidance to the taxing authorities. 
Remedy byway of a suit would not serve the pur- 
pose, for it would entail enormous delay. Under such 
circumstances remedy by way of certiorari alone 
would ensure a pronouncement by the Highest Court 
in he Sta*^©. A I H 1950 S C 163, Foil. Konduri Buchi 
Rafalingam v. State of Hyderabad, I L R (1953) Hyd 
673 : AIR 1954 Hyd 1 (2.3,9) (Pt B) (Prs 4,30) (FB). 

Art. 226 — Other remedy open— Court may issue a 

writ provided requisite grounds exist in spite of there 
being a right of appeal conferred on the petitioner 
by statute. A I R 1958 S C 80, Rel. on. 1901 Ker L T 
423: 1961 Ker L J 577i (1961) 2 Lab L J 368: (1961) 

3 Fac L R 166 * I L R (1961) 1 Ker 647. 

~~Art. 226 — Alternitive remedy by way of suit 
available— Writ, when may be issued. 

The real question to be considered is whether 
the alternative remedy is equally convenient, 
speedy, beneficial and elFeccual. And if the alterna- 
tive remedy by way of suit is not equally efficacious 
the High Court will issue a writ under Art. 226; 
especially so, if the issue of a writ will be speedier 
and more beneficial than the remedy by way of suit. 
Case-law Hef AIR 1954 Kutch 11 (14) (Pt D) (Pr 8). 

Alt. 226— Other remedy open — Registrar can- 
celling without any pOA'er registration of sale 
deed made by sub- Registrar — Certiorari to quash 
Registrar’s order - Remedy of suit under S. 77, 
Registration Act, if available — Writ, whether can be 
refused on that ground — (Registration Act (190S)> 

S. 77). 

The Registrar cancelled the registration of a sale 
deed made bv the Sub-Registrar. The sale deed wa.s 
executed by the opponent in favour of the petitioner- 
The execution of the document validly presented had 
not been denied by the executant (opponent). In a 
petition under .\rt 226 f(^r certiorari to quash the 
order of the Registrar, it was urged for the opponent 
that the petitioner was not e ttitled to any^jelief as 
he had a remedy by way of sui' under S. 77, Regis- 
tration Act. 

Held, that even assuming that it is open to the peti- 
tioner to file a suit for setting aside the Registrars 
decision under S. 77, Registration .Act, or a suit for 
registration or a suit for specific performance of the 
contract or for possession of the property, this doubt- 
ful remedy of a suit cannot be regarded a.s equally 
convenient and efficacious remedy when the Registrar 
had clearly no power to cancel the registration o* a 
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document made by the Sub-Registrar and the execu- 

o ° j the document validly presented haa not been 
denied by the opponent. 

If the opponent had not received the full price or 
any part of the price, it was a matter which the 
oppooent had to contest only in a regularly constU 
tilted suit* But it was not a ground for refusiog the 
writ Madh Bht L R 1954 Civ 354 : Madh Bha L J 
1954 11 C R 1628 : A I R 1955 Madh Bha 205 (207) 
(Ft E) (Pr7) (DB). 

•Art. 226— Alternative remedy by wav of revision 


under $. 115, C. P. Code — Alternative remedy was 
not adequate or sufficient— High Court not precluded 
from exercising discretion in writ proceedings even 
though alternative remedy by way of a revision lav 
in the case. AIR 1958 S C 80; A f R 1961 S C 1500 
and AIR 1902 S C 1094, Rel. on. 1965 M F L J (Notes) 
131. 

Art. 226 — Certiorari — Grant of permit under 


Motor Vehicles Act behind back of other permit- 
holder who pould have opposed the grant — Fact of 
grant of permit becoming known after more than 
30 days — Writ petition for cancellation of grant is 
maintainable, even though the remedy by way of ap- 
peal or revision was not availed of. See Motor 
Vehicles Act (1939). S. 64 (f). 1964 Jab L j 127. 

Art. 226 — Other remedy open — Certiorari — 


Cenlril Excises and Salt Act (1944), Ss. 33, 3C — 
Remedies under —Availability of — No bar to invoke 
extraordinary jurisdiction of High Court under 
Art. 220, to quash proceedings under Act. 

Mere availability of remedies under Ss. 35 and 30 
of appeal and revision respectively is no bar for in- 
voking the jurisdiction of the High Court under 
Art. 2^6 of the Constitution for issue of writ for 
quashing the proceedings taken under the Act. After 
there is an uosuccessful departmental appeal a revi- 
sion under S. 36 of the Act is not an equally efficaci- 
ous renedv. AIR 1958 b C 86 and A I K 1961 Madh 
Pra 154 (FB), Relied on. 1961 M F C 727 : 1901 Jab 
L J 1185 I ILR (1962) Madh Pra 197 : 1961 M P L J 
1314 : A I R 1962 Madh Pra 112 (114) (Pt A) (Pr 5) 
(DB). 

Art. 226 — Other remedy — If bar to writ — Re- 
medy of revision under section 04. A no bar for peti- 
tion under Art. 226 — High Court however may de- 
cline to interfere in its discretion. See Motor Vehi- 
cles Act S. 64 1961 M P L J (Notes) 140. 

Art. 226— Other remedy open. 

The scheme of Madhya Bharat Municipal Cor- 
poration Act is different from the Representation of 
the People Act, in that it provides an interim remedy 
against the rejection of the nomination paper. Cl. (3) 
ol R.Slof the Municipal Election Rults says that 
an order passed by Nuwachan Padadfcikari would 
bo final. In such a case the existence of another re- 
medy in S. 441 of the Corporation Act is not. in 
every case, a bar to the exercise of the powers of a 
High Court under Art. 226 and the High Court can 
interfere if the circumstances of the case cemand 
n er erence. AIK 1958 Midh Pra 181 and AIR 1955 
Nar49(Fb). Foil. 1958 Jab L J 227,1958 MPC 
334 : 1959 M P L J 1222 : A I R 1958 Madh Pra 182 

(183) (Pt A) (Prs 3,4) 

Alts 22G. 311- Service acreement — Emplo, ee 


goveroecl by State B.nk ot India (Sub-Acenuntants 
Ld Head Cashiers) Service Ru es l9o} - Term.na. 
tion r,f service under rules - Wrjt Petition - Ma n. 
tainability — Alternative remedy by way of suit for 
damages for breach of contract no bar. 

The petitioner, who was a ^shier in the former 
Imperial Bank ol India, was taken over into the ser. 
vicrof the State Bank of India under an agreement 
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for service; and was governed by the State Bank of 
India (Sub-Accountants and Heaa Cashiers) Service 
Rules of 1959. His services were terminated under 
R. 14 of the said Pules. On his petition under 
Art. 226. it was contended on behalf of the State 
Bank that even though the State Bank was a public 
authority, the relationship between the btate Bank 
and the petitioner was but that of ordinary master 
«nd servant and the termination of service as a unila- 
teral act of the Bank, as an employer, was not like 
any other private employer subject to scrutiny under 
Art. 220. .At the worst the remedy for wrongful 
termination was only to sue for damages for breach 
of contract of service : 

Held, that the petition under Art. 226 could not be 
dismissed as not maintainable because the petitioner’s 
case which had (o be examined, was that the rules 
relating to his service were statutory an 1 the order 
of termination being in edect an erderof dismissal, 
it was in violation of those rules or of the principles 
of natural justice and therefore a nullity. The al- 
ternative remedy by way of a suit for damages might 
inlluenc-tho discretion of Court but it did not limit 
the wide power under Art. 226. If the petitioner 
was unable to establish the ground.s. the petition has 
to be dismissed as a result blit not on the ground of 
maintainability of. the petition. (1963) 2 Lab L I 304 . 
AIR 1964 Mad 335 (344) (Pt C) (Fr 12). 

— ;“Art. 226- Other remedy open — vVtenabar to 
writ petition. 

In Income-tax proceedings High Court can on a 
writ p tition interfere with an order of an Income-tax 
Officer if the assessee has been illegally mulcted with 
a heavy payment of tax and such tax is likely to be 
recurrent for subsequent years, even though the as 
sesseehasa right of appeal agiinst the order of the 
Income-tax Officer. (1964) 51 I T R 82 (Mad) 


Alt. 226 — Order retiring Railway servant nre. 

matur^y— Remedy-Application for writ of manda- 
mus— Competency — Remedy by wav of suit -Ade 
quacy. 

Wheroa person in the service of the Railway alleKes 
that he ii entitled to remain in service till 1903 but 

an order that he must retire 
in 19o<, wrongly entering his date of birth as 1902 
instead of 1908, the most efficacious remedy is bv wav 
of an appikation for a writ of mandamus under 
Art. 226 of the Con ititution. A suit is not the oroner 
or appropriate remedy. (1958) 2 Mad L I 517 \ 19=;ft 
Mad W N 623 i (1958) 2 Lab L J 324 ; 71 Mad L W 
864 : AIK 1959 Mad 88 (89) (Pt A) (Pr 1) (DB). 


Alt. 22C-Other remedy-Effect - Proceedings 

by ColUctor to recover income-tax as arrears of 
and revenue- Property in name of person other 
Uian defaulter— Issue of writ (Incoo’c-tax Act (1922), 

S 25) Revenue Recovery Act (2 of 1864), 

^ough an aggrieved party may have a righi of 
suit, he will ,,ot be precluded from invoking the po- 
wer of High Court under Art. 226 to obtain appro- 
pr.ate orders for preventing the Collector from pro- 
cecding to a tach and sell property registered in his 
name lor the recovery of arrears of Income-tax on 
the ground that the property is held benami for the 
defaulter. 70 Mad L W 234 • (19571 r t i> irA 
AIR 1957 Mad 37G (378, 379) (Pt B?]?? i5) (Db) ' 

— Art. 22G— Writof prohibition — Right to is,sue 

when alternative remedy is open. See H. R and 
Charitable Endowments Act (19 of 1951) s« on oi 
Etc. AIR 1952 Mad 613 (DB). 

—Arts. 226. 258 246, 162, 73 and Sch. 7, List 1. Entry 
41 Imports and Exports (Control) Act (1947) S ^ 
Imports and Exports (Control) Order (tgS. cfans;; 
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8, 9 and 10— Import Trade Control Policy for April 
to September, 1963 — Para 51 — Other remedy open — 
Disposal of applications fcr import licence — State 
C'.ovfrnment constituting committee including State 
Government Odicer who was acting as sponsoring 
authority under Act — Order constiluiing committee 
amounted to encroachment upon exclu'^ive judsdic- 
tioi^ of Union Government and spODSOring authority 
ought to liave exercised its own individual judgment 
— .'\pplications could no., be said to have been finally 
disposed of — Any remedv !'y v/ay of appeal against im- 
nroper rejection of licences was noc ad-.qnate and 
f . lief could be granted in writ petition. {1964) 1 
Mys L 1 Sl.q : A I P 1965 Mvs 143 (147, 14S. 149) 
(Pt B) (Prs 10, 14, 15, 16) fDB). 

Art. 226— Another reme — Remedy by way of 

appeal — No appellate trihuini notified in Gazette, 
though Motor Vehicles Act r^iovidiug for one on the 
date of writ petition — \^'^it petition against order of 
Regional Trdusnort Authority, lies — Motor Whicles 
Act (1^39). S. 64 (1964) IMvs L J 307 : AIR 1964 

Mys 288 (290) (Ft B) (Pr 4) iDB). 

Art. 226 — Other remedy open. 

A petition under Art. -:26 cannot be thrown out on 
the ground that there is an jlternative remedy by 
way of suit when the, ordiuaiy remedy by way of 
civil suit is not equa”y expeditious and effective to 
preser /e the rights of th-* petitioner. (1956) Nag 
27 ; AIR 1956 Nag 34 (36) (Pt A) (Pr 9) (DB). 

Art. 226 — Otlier remedy if, a bar to exercise of 

power under Article. 

U’here the provision in the statute, which granted 
a remedy, was introduced shortly before lh« im- 
pugned orders, when it was not possible for the par- 
ties to comprehened its true scope and there was no 
authoritative decision as to w'hether the power of 
review conferred by the provision was unlimited or 
should be deemed to bg circumscribed and on*- thing, 
however w-as certain that the clause in question did 
not estencl to the parties any leg.il right, and the re- 
lief that it contemplated wi'. only discretionary with 
the appellate authority, such a remedy, would not 

a grour d for refusing to exerci^^e jurisdiction under 
Art. .226 of the Constitution. 1955 Nag j 3(J7 : 
ILR(1953) Nag 408 j A I R 1955 Nag 15S (159) 
(Pt A){Pr 4) (DB). 

Art. 22C— Other remedy open — Held, though suit 

could be instituted it w’as not speedy and adequate 
remedv and hence application under Art. 226 was 
maintainable. AIR 1955 N U C (Nag) 1236 iDB). 

' ’-"‘Art. 226 — Other remedy open. 

Obiter— Where the remedy of a civil suit, even if 
available would not be equally efficacious and 
expeditious, it cannot serve as a bar to the granting of 
immediate rc-liff under Art 226 in appropriate ca'^es. 
1954 Nag L J 287 : ILB (1954) Nag 363 j AIR 1954 
Nag 205 (206) (Ft D) (Pr 3) (DB). 

— —Art. 226 -Prerogative writ— Power of High Court 
to issue — Alternative remedy. 

The High Court will exercise the power when the 
ordinary remedy wdiich exists is not really efiective 
and the High Court may issue a wiit of qun warranto 
where the alleged intrusion is patent. AIR 1951 Nag 
138. Ref. I L R (1953) Nag 267 : 1953 Nag L J 503 : 
AIR 1953 Nag 81 (85) (Ft E) (Pr 19) (DB). 

—Art. 226— Another remedy not adequate. 

Where the ordinary process of Dw is not equally 
adeqUEte or efiective in safeguarding the light of the 
petitioner, it is but appropriate that the Court should 
exereije the power under Art. 226 to afford redress 


to cne citizen, ilk (lysi) Nag 

l3S(141}(Pt C) (Pr 20) (DB). 








Alt* 226 — Other remedy open — Application for 
w'fit— Maintainability. 

Where a Hindu father has executed a surety bond 
guaranteeing the honesty of certain contractor and 
the contractor having committed default in makiog 
the piyment an order is made directing recovery of 
the surety debt from the sou of the surety, the Court 
can exercise its jurisdicfico under Art. 220. The 
demand made on the son of the surety is prima facie 
unsustainable in law and the High Court would not 
be justified in putting the pe'itioner to harassment 
and expense of driving him to the Civil Court for 
establishing his right when the position leaves !no 
room for doubt. 22 Cut E T 153 : AIR 1956 Orissa 
144 (144) (Pt B) (Pr 3) (DB . 

—Arts. 220 and 227 — Alternative remedy by Tvay of 
regular suit rot equally convenient or beneficial or 
effective— Application urder Arts. 226 and 227 is 
maintainable. 18 Cut L T 267 i ILR (1952) Cut 615 i 
AIR 1953 Orissa 238 (239) (Pt A) (Pr 5) (DB). 

"““Art. 226 — Another remedy open — Remedy by 
way of revision under S. 27, Administration of 
Evacuee Property Act, 1950 — f Administration of 
Evacuee Property Act (1950), S. 27). 

When another remedy is open to a petitioner the 
Court may refuse o entertiin an application for grant 
of a writ of miiidamus or for any other kind of 
prerogative writ hut this rule is applied only where 
the alfernative remedy is speedy a.s well as efficacious. 
The right to move the Custodian General under S. 27 
cannot be regarded a remedy of that nature, because 
unlike the ca^c of an appeal even if the petitioner suc- 
ceeds in establishing that the proceedings resulting 
in the order of the Custodian were without jurisdic- 
tion and illegal the Custodian General is not bound 
to interfere and grant him the proper relief. 3 Pepsu 

ER 195: AIR 1952 Pepsu 115 (118) (Pt B) (Pr 11) 

(DB). 

.Art. 226— Jurisdiction of High Court not fettered 

by consitieration of nlternative remedy. 

Though the jurisdiction of the High Court under 
Article 226 of the Constitution is not fettered by any 
such consideration as that of alternative remedy, it is 
one of the things which must weigh with the (2ourt 
in the exercise of its writ jurisdiction. 

V, here the questions involved are pure and patent 

questions of law and do not involve any question 
reejuiring any elaborate inquiry, a suit is not an 
equallv efficacious alternative remedv to be adopted. 
(’60) 68 Pun L R 174. 

Arts. 226, 19 (1) (f) and 31— Other remedy open 

— Deprivation of properly without notification under 
S. 4, Land Acquisition Act (1894) — Alternative remedy 
by way of civil suit available — High Court can ^till 
exercise its power where alternative remedy is not 
equally effectual and the petitioner is likely to suffer 
irretrievable los ; and damage — AIR 1951 Pat 434, AIR 
1952 All 753 and AIR 1952 Orissa 344, Rel. on. (’65) 

67 Punj L R 616. 

— — Art. 226— Mandamus, writ of— Auction sale of 
excise licence — Highest bidden acquiring status of 
licen.' ee after due compliance of law' — Government 
not issuing any formal license but instead reauctioning 
same license without giving any leasons — Mandamus 
if can issue — Alternative remedy by way of suit for 
damages inadequate— Action ol Government held was 
without jurisdiction and in violation of excise law“" 
Writ issued. ILR (1963) 1 Punj 148 i AIR 1963 Punj 
76 (86, 87) (Pt D) (Prs 31. 32, 35. 38) (DB). 

Art. 226 — O her remedy— Quo warranto— Dis- 
cretion— (Municipalities — Punjab Municipal Act (3 
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— Election Buies under, by Pepsu. 
R. 52— Scope) - (Elections), 

The power of tte High Court cannot be affected by 
any legislative provision; in spite of anything con- 
tained ID any legislative enactment, the High Court 
can issue such writs, directions and orders under 
Art. 22d of the Constitution- as they deem tit. R. 52 
of the filection Pules framed by Pepsu under S. 240 
of the Punjab Municipal Act only provides an aller- 
native statutory remedy tJ call in question a Municipal 
Ejection, ft cannot be said that when there is an 
adequate alternative remedy, an application to the 
High <"ourt under Art 22P will not lie. All that can 

be said is that in such cases the Hijgh Court will not 

generally, in the exeictse of its discretion grant the 
applicadon and wi l refuse to interfere. The rule is 
only a rule of dbcrelion and expediency and not one 
of jurisdiction or limitation on the power of the High 
Court. In the case of quo warranto also, the existence 
of alternative remedy, which is adequate for the needs 
of a case, is a master to be taken into consideration in 
granting the writ. Where the proposed alternative 
remedy is not equally appropriate or efficacious and 
the circumstances of the case demand interference, 
the High Ciurt will he well within i''s rights to exer- 
cise its discretion in favour of the petitioner and issue 
an appropriate writ, direction or order under the 
Article. fLR Punj 193f?: AIR 1959Punj83 (87, 
88 ) (Pt C) (Prs 15, 17) (DB). 

Art. 226 - Other remedy open — Objection -to 

proceedings under S. 7, Administration of Evacuee 
Property Act dismissed -Same matter disputed in 
procefcdinas under S. 8 (4)— Appeal under S. 24 not 
filed — Mattel can be agitated in proceedings under 
Art. 220 of the Constitution See Administration of 
Evacuee Property Act (1950), S. 7. AIR 1957 Punj 
197. 

Art. 220— Other remedy open 


The existence of an alternative remedy is not of 
itself a bar to the exercise of )uri>diction under Art. 
220 and if in fact the existing alternative remedy is 
found not to he efficacious then an applicant should 
not be deprived of the remedy afforded to him by the 
Constitution 54 Pun L R 206 i A 1 R 1952 Punj 268 
(269) (Pt A) (Pr 5) (DB). 

Art. 226— Other remedy open — If absolute bar 

to writ. 

The circumstance, taken by itself, that an alternative 
remedy exists cannot operate as an absolute reason for 
the High (Courts refusing to exercise jurisdiction irres- 
pective of the surrounding circumstances of the case, 
and particularly where the alternative remedy cannot 
and would not be an equally convenient sptedy and 
efficacious remedy. ILR (1959) 9 Haj 821 : 1960 Paj 
L W 486 * \IR 1960 Raj 25 (43) (Pt I) (Pr 80) (DB). 

Art. 226 — Other remedy open — Remedy by 

appeal or revision likelv to be a tarce-fnterference 
under Art 226-(Sales Tax— Rajasthan Sales Tax Act 

29 of 1954), S. 10). 

Wh*Te the main contention of the applicant under 
Art. 220 is that the assessment order of 8-12-1950 in 
Sales tax proceedings could not be j^asjjed at all 
becau'e there was already an order of J r. 0-1950 and 
the Additional Commissioner has alread^y ruled 
administrUively that the order of 17- 5- 1956 did not 
exist, the H-gh Court would not refii;:e to interfere on 
the ground that the order of 0'12-1950 was open to 

appeal, etc., under the 'iales tax Act. 1957 Raj L W 
431, Foil. ILR {195S) 8 Rai947. 

\»t 226-Order under S. 98 can be passed at 

stage of conclusion of trial only Irial Meaning 
of - Order made irrespective of stage of conclusion of 
trial dismissii g petition — No appeal lies — letition 

tVol. 4.] Fn. D. 42. 
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under Art. 220 of Constitution lies. See Representation 
of the People Act (1951), S. 98. 1959 Raj L W 421 t 
ILR (1958) 8 Raj 474. 

“~"Art^ 226— Other remedv open — Issue of writ — 
(Municipalities - Rajasthan Town Municipalities Act 
(23 of 195 ), Ss. 12 (5>, 207 and 210). 

Section 210 does not authorise the Government to 
revise orders passed by an officer to whom its powers 
are delegatsd under S. 207. Where, therefore the 
Director of Local Bodies to whom the Government 
has under 5. 207 delegated its powers under S. 12 (5) 
passes an order unler S. 12 (5), the aggrieved party 
cannot be said to hive any remedy under S. ::10. 
19.57 Rai L W 500 I ILR (1957) 7 Raj 993* AIR 1958 
Raj 91 (92) (Pt A) (Pr 6 ) (DB). 

Art. 226— Other remedy open —(Motor Vehicles 

Act (1939), S. 04). 

On the direction by the Regional Transport Autho- 
rities to the Superintendent of Police, to take action 

against the applicant in the matter of permits which 
were not counter-signed, petition was filed under 

Art. 220. Objections to it were taken that the appli- 
cants had a remedy by way of appeal under S 04 (d) 

Motor Vehicles Act and that they could even ile a 
suit for declaration and in/unclion. There was no 
order of the Regional Transport Authority refuMng to 
countersign the permit and all that wa? urged in the 
writ petition was that the prayer for counler-signature 

was not accepted and theiefore that amounted to a 

refusal ; 

He/d that the right of appeal arises under S. 64 (d) 
when there Is a refusal to counbr-sign, and such 
^tusal can only be by an order of the hecional 
Transport Authority to that effect In the circum- 
slances It was no< possible for the applicant to appeal 
to the higher authority and hence the objection to the 

« : sSirw' Is™"'*'"*'”'- “ “’I 

Art. 226 -Other remedy. 

Notice on applicant to deposit amount of illeffal 
fane on the threat of attachment of lavir — Petition 

under Art. 220 held maintainable— Remedy of suit 

and injunction held would not be equally effective 
beneficial and convenient. 1954 Ra? L W 54.2 • rr R 

(PrV)\DB)*!^* 743: AIR 1954 Raj 200 (202) (Ft F) 

0 Art. 226— Other remedy by way of suit. 

The fact that suit would involve considerdtion of 
Articles of Constitution and would therefore be tried 
by the High Court, is immatfrial, for even if the suit 
were to be tried by High Conn it would be basically 
different from the procedure which is adopted in 

'v^en a suit 

IS tiled, both parties w ill have an opportunity to lead 
their full evidence, definite issues will be fixed and 

a** that will have been done, the 
Court would be Jn a far better position to appreciate 
and adjudicate upon the complex nature of the r’vht 
claimed and to decide the further question whether 
such a right was enforceable at law. (To such a caL 

appropriate provision that would apply is 

Ma‘n Jar sTnJhTlta Jol^^sthan^l^^ 


Ordi'nlJJl^S S.X"’' open-(Matsya Customs 
Impugned order under S. 48 of Matsya Customs 

Ordinance of the Deputy Commissioner. cLtoms and 
Excise, Jaipur Division, without .jurisdiction -Pro 
perty of a very great value involved-H gh Court 
would not bejustihedin dismissing the apK^on 
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under Art. 226 on ground of there being an adequate 
and alternative remedy by way of a regular suit. AIR 

1953 Raj 22, Rel. on. 1953 Fai L W 47 t I L R (1952) 
2 Fai 5Lli AIR 1933 Raj 158 (162) (Pt D) (Pr9)(DB). 

Art. 226 — Another retredy by way of suit — 

Arguments in petition under Art. 226 beard — 
Validity of certain Ordinances challenged — If si it 
were filed, the que tion would hove been referred 

for opinion of High Court under proviso to S. 113 
Civil P. C. — Application under Art. 226 would not 
be dismissed* 

Normally a person who is deprived of his preperty' 
has a light to hie a suit and should go to the Civil 
Court and should not invoke the extraordinary juris- 
diction of the High Court. 

But the High Court would not dismiss the applica- 
tion under Ait. 226, challenging the validity of 
cettain Ordinances after having heard the arguments, 
on the ground that the appHcai t has another remedy 
by way of a suit, where it the suit were 6Ied the only 
point that would arise for its decidon would be 
whether Ordinances vere void in view of certain 
pro\isior.s of the Con titution and under recent 
amendment of S. 113, Civil P. C., that question would 
have to be referred to the High Court tor its opinion. 
1952 Fai L \V SI :ILR 1951) 1 Rai 888 : AIR 1953 
Raj 22 (24, 25) (Pt B) tPrs 7, 8) (OB). 

Art. 22G— Other renredy open — Expediency o? 

writ — (Houses and Rents— Tnivniicnre-Cochin Buil- 
dings (Lca c end Rent Control) Order (1950) ). 

Clause 16 of the Travancore-Cochin Buildirgs 
(Lease and Rent Control) Order, 1950, g’ves a revi- 
sional jnrisdit tion to the Governmer t and normally 
the High Couit would be inclined to direct a party 
aggrieved to exhaust his normal remedy by w’ay of 
revision before he approaches the High Court. Where 
however the Appellate authority having heard the 
appeal at Ernakulam took seven mor ths to pronounce 
his order at Trithur \\ithout notice to parlies and on 
the next day ol the order it resumed its work at 
Ernakulam, the long delay that occurred and in view 
of the fact that two months’ time granted to the 
tenant had already lapsed, the H'gh Court could 
interfere at that stage and exercise the powers under 
Art. 226. 1955 Ker L T 392 : 1 L R (1955) TrovCo 
572 I AIR 1937 Trav-Co li7 a'i9) (Pt B) tPr 13) 
(DB). 

Alt. 223 V ) — Certiorari — Industrial Tribunal 

under ri' isappreliension as to points that arose before 
it for decision— Misapprehension appearing on face 
of Older graitirg interim award—High Court would 
issue writ of certiorari even assuming that appeal 
would lie against such award- (Industrial Disputes 
Act (1947), S 15). AIR 1953 Trav Co 167 (171, 172, 
173) (Pt D) (Pis 9, 10). 

7 (d). Burden as to. 

Alt. 226— Another remedy open. 

The remedy under Art. 220 is cpparently extra- 
ordinary and should avail only when recourse to 
ordinaiy hw cannot lead to adequate and prompt 
redress or where failure or miscarriage cf justice 
flowing from the act complained of cannot otherwise 
be averted. It is not merely the existence of an alter- 
native remedy that should justify declining action 
under Art. 220. It is only when adequate and prompt 
relief is avadable otherwise that Art. 220 would not 
be permitted to l e utilised as an easy and inexpensive 
substitute for it. To pursuade the Court to grant 
discretu nary relief immediately by an extra.ordinary 
rocess it should be for the pet.tionei to show it he 
as alternative remedy that the recourse to it would 
not bring him adequate and prompt relief. /LR 
(1951) 3 Assam 348 i AIR 1951 Assam 163 (167) 
(PtF)(Pr 30) (DB). 


Art. 226— Bombay Tenancy and Agricultural 

Lands Act (67 of 1948), S. 32 — Section cannot be 
impugned on the ground that it purports to take 
away the jurisdiction of the High Court under 
Arts. 226 and 227. See Tenancy Laws — Bombay 
Tenancy and Agricultural Lands Act (67 of 1948), 
S. 32. AIR 1957 Bom 252. 

[Overruled on another point in AIR 1959 S C 459 } 

Art. 226 — Alternative remedy is not bartoapplu 

cation under Article — However applicant must 
satisfy Court that alternative remedy is not adequate! 

An alternative remedy by itself is no bar to an 
application under Art. 226, But before such an 
appliration can be entertained and relief granted to 
an applicant, he must satisfy the Court that the alter- 
native remedy would not be sufficient or adequate or 
would be iiifructuous. AIR 1957 S C 882 ; AIR 1959 
S C 163; AIR 1964 S C 1451, AIR 1961 S C 1500; 
AIR 1958 S C 80 and AIR 1964 S C 506. Rel. on. 
(’65) 69 Cal W N 439. 

Art. 226— Other remedy open — Issue of writ. 

Where an adequate alternative remedy lies, then» 
unless very good reasons are shown, an application 
for a writ will not lie. 62 Cal W N 169 : (1959) 1 
Lab L J 374 ; AIR 1958 Cal 633 (634) (Pt B) (Pr 3). 

“—Art. 226— Other remedy — Burden of proof. 

The burden lies on the applicant asking the High 
Court to exercise the jurisdiction under Art. 226 to 
.show that he had no other specific and adequate 
legrl remedy or that the remedy of a suit is not 
convenient, beneficial or effectual and one by which 
justice could be sati'^factorily obtained by him. I L R 
(19531 Madh B 393 ; AIR 1953 Madh B 165 (169, 
171) (Pt B) (Prs 8. J2) (DB). 

Art, 226 (1) — Other remedy open — Specific 

Belief Aft (1877), S. 45, Proviso (d) — Mandamus — 
Application for- Existence of other remedy— Effect 
ct- Burden of proof. 

Normally, the High Court will not issue a w'rit 
where there is an alternative remedy. But there is 
not absolute bar to entertaining writ petitions and 
issuing a writ, vhen the a'ternative remedies are, 
i.n the opinion of the Court, not effective, speedy, 
adequate or sufficient. The facts of each case have to 
be considered belore deciding whether fhealterna* 
tive remedies are speedy, effective, sufficient or ade- 
quate. AIR 1950 Mad 454, Rel. on. 

It is for the petitioners to satisfy the Court that 
they* cannot get the remedy in a regular action for 

mandamus. (1956) 28 Com Cas 43L 70 Mad L W 28i 
(1957) I Mf>d L J 254 r ILR (1957) Mad 383 : AIR 

1957 Mad 309 (317) (Pt E) (Prs 20, 21). 

Art. 226 — Other remedy open — Bight to apply 

for writ — Burden of proof — ( Adminislialion oi 
Evacuee Preperty (Central) Rules (1950), R 22). 

The remedy provided for in Art. 226 is a discre- 
tionary remedy and the High Court has always the 
discretiou to refuse to grant a writ if the aggrieved 
party has an adequate or suitable alternative remedy* 

A petitifner who applies for a w’rit of ceitioran to 
qu?sh the order of the As.sistant Custodian declaring 
a person evacuee and his property an evacuee pro- 
perty ha« a remedy under R. 22, Administration o 

Evacuee Property Rules, The burden of proving tna 
the alternative remedy is not adequate or ®dual y 
efficacious is on the pftOioners. AIR 1956 8 bu 
( 50, 51)(Pt D) (Pr 7) (DB). 

7 (e). Contractual rights. 

Art. 226-Availability of other remedy - 

owned by Municipality — Matter is one of contra^ 

between parties — Rights and obligations c 
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enforced by suit— Enhancement of rent—H^eh Court 

r955TrcTiii)“‘’'‘“’' * * « 

-- Art 226— Scope — Withdrawal of permission to 
carry on occupation of petition writer in colleotorate 
coinpound -- Hemedy is by way of suit for brfach of 

Art 220. See 

Ibid. Art. 19 (1) (g). A 1 R 1954 All 317 (DB), 

—Art. 226 -Other remedy open — Writ petition— 
Whether maintainable. 

The Income tax Officer hiving issued a certificate 
nnder S. 40 (2) of the Income tax Act to the Collector 
of Bombay, the latter issued a prohibitory order under 
O. 21, R, 40, Civil P, C. prohibiting ind restraining 
Ibe respondent firm from makirg any transfer of 
shares belonging to the respondent but standing in 
the name ortho petitioner as a beoamidar of the res- 
pondent. The petitioner therefore filed a petition 
under Art. 226 ctiaMenging the prohibitory order and 
praying for the issue oi a writ of mandamus. 

Held, that assuming that he had, however, an 
interest in the proper.'y in question, it was not right 
nor proper to allow him to tal e out a petition which 
Invoked the exraordinary jurisdiction of the High 
Couit and to make that petition an arena to resolve 
the differences betweeii the partners inter se. 6J Bom 
L R 748ji A I R 1959 Bom 102 (106) (PI B) (Pr 14). 

—Art. 226 — Scope — Order under Administration 
of Evacuee I ropeity Act— Issue of writ — Adminis- 
tration of Evflciue Property Act (1950), Ss. 2 (1) and 
7— Other remedy open. 

Held, on facts that the title was slill with the 
Evacuee and the Custodian was prima facie entitifd 
to take actual possession ; that il the petitioner who 
was the final transferee of the Geld sold had any 
claim to the property by virtue of certain contract it 
was for him to establish tliose claims in an ordinary 
Court and that High Couit would not entertain such 
claims under Ait. 226, Couslitution of India. 1958 
Nag L J (Notes) 21. 

Art. 226 — Constitution of Jammu and Kashmir, 

S. 105— Scope — Contractual rights — Other remedy 
available — Power of High Cxurt to issue writ. See 
Constitution of Jammu and Kashmir, S. 103. AIR 
1959 J & K 10. 

Art. 226 — Contract with Governirent under 

provisions of certain Government Orders — Contract 
alleged to be result of duress — Proper remedy is by 
civil suit and not by petition under Ait, 226. 

Where a person enters in^o a contract with the 
Government under certain provisions of Government 
Orders, a petition under Art. 220 for a declaration 
that the contract was void because of duress etc. is 
hardly the correct lemedy and the proper course for 
the oerson is to go to a civil Ccuti and file a regular 
suib A I R 1951 Pat 251 and AIR 1952 Cal 496, 
Rel. on. I L R (1952) Patiala 482 i A I K 1953 Pepsu 
9(11, 12) (Pt B) (Pr 8). 

Art. 226 — Alternate remedy — Breach of con- 
tract-issue of writ. 

On demand of previous dues for the supply of 
electrical energy made by the Electrical Department 
of Rajasthan Government, the consumer company 
filed a writ petition urging that Ihei: consumptions 
were at concessional rates as per sanction accorded 
by the then Jaipur Government and that the demand 
of the pretent Rajasthan Government at the normal 

rates was in breach of that contract. The State 

Government denied any such contract. 

Held, that even assuming that there was a case of a 

breach of contract, the . 1 ”, n 

remedy by way of a suit. 1959 Raj L W 439 . I L R 
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(1959) ^^Raj 786 , AIR 1959 Raj 27S (277) (Ft A) 

-Art. 226— Other remedy open. 

Where the contract was concluded between the 
Sta^e and the applicant, and later the State went 
back on that contract, and decided to call for fresh 
tenders the High Couit should not erercise its extra- 
ordinary jurisdiction under Art. 226 as oven if there 
has been a breach of the contract, a specific, adeouate 
and convenient remedy is available by a suit for 
damages for breach of contract. As the damage done 
can be compensated for by a decree for damages, the 
fact that the appln^nt would have had to give noHco 
under S. 80 of the Code of Civil Procedure and could 
.u two months does not mean that 

-—Art. 226— Both in the matter of mandamus and 

otter appropriate directions under Art 226 the 
powers under Art. 2;i6 are extraordioary powe« 
and should he sparingly used under law, only 
those cases where the rights of a person have been 

seriously infringed, aod he has no other adequate 
and specific remedy available. ^ 

‘he P:Hti0Der and the 
State ot Rjiasihan was that of a lessee and lessor a 
lease deed had twn executed between them. Thwe 
were a number of terms in the lease-deed and under 

one of the terms the lessors hud been given a right to 
distrain as well as to re-enter on the leased land ft 
was disputed between the parties whether there 'wm 
any amount due from the petitioner and ifso,wh6- 

rights of distraint and of 

re-enfry had accrued. 

petitioner had another remedy 

against the opposite party byway of a regular suit 

fro1n^?L?" the opposite party 

from realising the amount of dues and also for the 

recovery of possession of the leased property which 

had been re-entered upon by the opposierp^fy. Case 

RaTdg'^IDBt’ 426= XLR (IgsiU 

7 (f). Cosily Or iceffectivo. 

—Art. 226-Other remedy open-Existence of alter- 
native remedy is not an abiolute bar — Altermtiv^ 
remedy not equally adequate or elficacious where 
vires of Rule is under challenge-Court is competent 
o quash orders passed under ultra vires nu^e evo. 

Ker“ available. A I R 1984 

Ker 131 (1 B) lUl. on. (1965) 16 S T P 9 i a r o 
1965 All 483 (486) (Ft B) (Fr 10) X C 21 , A I R 

- Art. 226 — Other remedy open — Banaras Hindu 

U9l5)(asamendedbyAct55 of 1951) 

S. 5(7) and Statute No. 22 — Disciplinary action 

lssne“ot“ wHt? Committed 

AoTnf Standing Committee is the executive of the 
Acat-emic Council and, according to Statute No 22 
the duties o the Standing Committee are su^Uo 
revision and control ol the Ac\df*n^ir> r/^, -i . 
sub-s (7) of S 5 of the Act the visLras^e“autho’' 
used to annul any proceeding of the UnivMsitv Th„' 
language of Statute No. 22 and of suh-s m nCc ^ “1 

the Act can be interpreted ordy to ml' 

potAer.s had been confer-ed nn that wide 

but neither the StaJ^u4 nor the n 

any right on the students to take Uieir cases 

J SEPSIS' ,'o' t iSs- 

refuse to look into them. As such'^th^^en M 
said to afford an adequate remedy \o7he°St“olre 
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justifying the r jfction of the writ petitions on this 
ground. AIR 19G0 All 256 (262, 263) (Et B) 
\Prs31,39). 

Art. 226 — Other remedy— Effect. 

The existence of an alteinative remedy does cot 
prevent writ petitions being entertained or a remedy 
Dy way of a writ being afforded to aggrieved parties, 
if that aliernative remedy is not efficacious or involves 
the party in expenses and harassment. (1958) 33 
I r R -457 1 il958) 1 Andh W R 322. 

Art. 226 — Alternative remedy — Long and 

tedious. 

The fact that the petitioners have another remedy 
is no bar to a petition under Art. 226 where it is 
directed against the orders of the Government which 
have no justification in law and constitute an un- 
authorised attack on the petitioner’s rights, and 
where it would be sheer harassment of the petitioners 
to be left to follow' a lorg and tedious remeay by way 
of a 5uit. ILR (1954; 6 Assam 347 ; AIR. 1955 Assam 
45 (46. 471 (Pt B) (Pr 3) (D3). 

Arts. 226 and 22" — Existence of alternative 

remedy no bar to iurisdiction. particularly when 
interlerence wuth impugned decision would save costs 
and avoi ' further judicial proceedings, 65 Mah L J 
(Notes) 62. 

226 —Other remedy open — Petition under 

Art. 226 Maintaiifability — (Life Insurance Cor- 
poralinn Act (1956), S. 11)— (>ptcilic Belief Act 
(18/7), S. 45). 

Where the powers of the Life InsuracceCorporation 
of India and of the Central Government to alter 
under 11 of the Life Insurance Corporation Act, 
1956, the pay scale and other conditions of service of 
the empl >yees of the insuier units taken over by the 
Corporation are challenged, a petition for the issue 
of a writ is the proper remedy for the purpose. An 
application under the Industrial Disputes Act. 1947 
or the Payment of Wages Act is not an adequte legal 
remedy. 60 Bom.L R 318 i aIR 1958 Bom 45l (455) 
(Ft A) (Prs y. 10) 

Art. 226— .Mteirative remedy— Statute requiring 

appellant to deposit full amount of duty demanded 
pending appeal —Remedy being onerous and burden- 
some is not adequate alternative remedy— Sea Customs 
Act (J878), S. 189. A 1 R 1954 S C 403 Foil. 69 Cal 
W N 328 : AIR 1965 Cal 428 (433) (Pt A) ( 14). 

Art. 226 — Other remedy open— Remedy by way 

i»f appeal — Applicability of lucooie tax Act (1922) 
S30(l-A). 

Under S. 50 (I K). a person who denies his liability 
to make a deduction under S. 18 (3-A) and to pay the 
amount deducted can preler an appeal only if he has 
actually deducted and paid the tax And when a 
statute requires the entire amount to be paid or 
deposited before appeal can be preferred, the alter- 
native remedy by way of an appeal is not an adequate 
remedy. The company can in such a case move the 
High Court by a petdion under Art. 226 \ I R 1954 

SC 403, Rel. on. (19.58) 33 I T B 866 : (19.57 58) 12 
F j K 324 : A I R 1957 Cal 514 (519) (Pt B) (Pr 18) 
(DB). 

Art. 226 — Interference under — Altachment 

order under S. 46 (5 A). Income lax Act — Revision 
of — Income-tax Act, 1922, S. 33. 

II there is an adequate legal remedy provided in 
the Statute itself then High Court should not inter- 
fere under Art 226 of the In Ran Constitution. B t 
the remedy in question must be a specific remedy at 
law which is not less convenient, beneficial and 
effective. 

Where the petitioner sought under Art. 220 the 


revision of an attachment order passed by the Income 
Ta.v Officer under S. 40 (5. A), Income Tax Act, as it 
was inconsistent with the order for instalment passed 
by the Collector subsequently. 

Held that the remedy provided by S. 33A wasnot 
such a remedy which would disentitle the Court from 
giving relief under Art. 226 of the Constitution. 

} a ^ i L J 109 : AIR 1951 Cal 

430 (434, 435 (Pt D) (Pr 16). 


Arts. 226 and 133 Other remedy open — Remedy 

by suit — Dismissal of application under Art. 220- 

Expensiveness of remedy whether ground for the 

petition to succeed. See Ibid, Art. 133. AIR 1956 Him 
Fra 25. 


Art. 226 —Order under S. 167, Sea Customs Act 
tor confiscation and imposition of fine - Heavy sums 
imposed as fine by the order — Appeal to Central 
Board of hevenue not only very expensive but also 
not an elfective remedy in the circumstances— Held, 
the absence of an explanation in the affidavit as to 
why the petitioner did not avail of the alternative 
remedy did not bir the exercise of jurisdiction by the 
High Court under Art. 226-Sea Customs Act (1878) 
S. .07 (3) 1962 Mad W N 302 : 1962 Mad L J (Cri) 
6o9 ; 75 Mad L W 276 : (1962) 2 Mad L J 499 i AIR 
1962 Mad 366 (367) (Ft A) (Pr 4). 

Art. 226 Other remedy open — Removal of 
President under S 47 (4), Madras Village Fan- 
chayats Act — Remedy under S. 47 (4) — Madras 
Village Panchayats Act (10 of 1950), S. 47 (1) and (4). 

The general rule is I hat the High Court does not 
interfere by the issue of a writ of certiorari or grant 
such extraordinary remedies when there is another 
convenient and adequate legal remely open to a peti- 
tioner But where action uuder S. 47 was taken by 
the Inspector against the President of a Panchayat 
Board only after prior consultation with the Govern- 
ment, the alternative remedy given S 47 (4) whi:h 
empowers the Government to cancel the notification 
under S 47 (1) is really illusoiy and his pedtion 
under .Art. 226 ought not to be rejected on the ground 
that he should seek his remedy at the hands of the 
Government. (1955) 2 Mad L J 116 i 1955 Mad W N 
639 : 68 .Mad L W 4 19 : A I R 1955 Mad 584 (586) 
(Pt A) (Pr 4) (DB). 

— j-Art- 226 — Application for writ of certiorari — 
Existence of other remedy —Effect. 

The existence of other remedy is not a bar to 
the High Court's entertaining an application in 
‘certiorari.* 

Held, on facts, that the order dismissing the peti- 
tioner from servive was ultra vires and void and it 

would 'ye unjust, if not cruel, to deny the petitioner 
the benefit of that adjudication as pursuit of the 
remedy in another Court meant further expenses and 

delay. A I R 1956 Trav-Co 35 (41,42) (Pt£) (Pr^ 
24,29). 


7 (g) Fundamental rights, infringement of. 
Art. 32 — Applicability — Alternative remedy 


open— If bar to petition under Art. 32. 

Even if the existence of other adeauate legal 
mt'dy may be taken into consideration by the High 
Court in deciding whether it should issue any of the 
prerogative writs on an application under Art. 
of die Constitution, the Supreme Court cannot, on a 
similar ground, decline to entertain a petiiion under 
Art 32, for the right to move the Supreme (^urt by 
appropriate proceedings for the enforcement of tnj 
rights conferred by Part 3 of the Constitution L itselt 
a guaranteed right. The mere existt nee of an adequat® 
alternative legal remedy cann )t per so be a good an 
sufficient ground for throwing out a petition unde 
Art 32 if the existence of a fundacrental right and 
breach, actual or threatened, of such right is allege 
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ifl^n r petition A I R 

^ 5 C 124, Rel. on. 

c Madras. (1959) Supp (2) 

fn^oVrVcio^^ L J 464 ! (1959) 2 S C * 248 : 

fpi^^A? (p/s) ^ '0 = ^ 1 11 1959 S C 725 (729, 730) 

• 22C— Petition under Art. 226 complain* 

ing breach of fundamental rights — Existence of 
alternative remedy under the impugned Act. 

The powers of^the Supreme Court under Art. S2 

Wigh ^urt unier Art, 220 are concurrent 
and if the Supreme Court cannot refuse the applica- 
tion of any petitioner who comes before it complain- 
ing of contravention of fundimental rights ejually so 
the High Court cannot reluse to entertain the appli- 
cation of a person who comes before it under 
Art. 206 on the ground that his fundamental rights 
should be protected. 

The principle that a Court will nnt issue a preroga- 
tive writ when an equall> adequate alternative remedy 
is available w’hich has always been applied when the 
Court is called upon to issue writs like writs of 
certiorari and mandamus would not, therefore apply 
when a party comes to the Court with the allegation 
that his fundamental rights have been contravened 
and he wants relief from the High Court under 
Art. 226. AIR 1950 S C 124, Rel. on. 

Further though the Bombay Sales Tax Act, 1952 
pro»'ides the machinery for challenging the Act, 
when the petitioners contend that the authorities 
under the .^ct have no right to as'css them because 
the Act is ultra vires of the Legislature, they are 
challenging the very authorities who aie supposed to 
decile the assessment made againsl them^ it is not 
open to thO'e authorities to decide whether the very 
statute of which they are the creatures is a valid 
statute or not. Moreover, the jurisdiction of those 
authorities is limited to decide questmns regarding 
the validity of the assessment, but no jurisdiction has 
been conferred upon them to adjudicate upon the 
validity of the Act on the ground that it affects the 
fundamental rights of the petitioners. AI4 1947 P C 
78, Distiug. (’53) 55 Bom L R 246 : (1953) 4 S T C 

10 (DB). ^ ^ ^ 

(Reversed on another point in AIR 1953 S C 252.] 

Art. 226 — Other remedy open — Violation of 

fundamental rights made out — Existence of a^e(|uate 
other remedy not a bar to exercise of jurisdiction 
under Art. 226. 

The exi-itence of an alternative remedy is not a bar to 
the existence of jurisdiction of tho High Ciourt under 
Art. 226 of the Constitution. It is -one of the factors 
germane to the exercise of it. When violation of 
fundamental rights has been made out. it will be a 
sound exercise ot discre:ion to exercise these pOAcrs 
and undo the mischief. (1965) 2 I T J 85i A I R 1966 
All 176 (181) (Pt F)(Pr 20). 

Arts. 226, 19 (1) (f) and (g) —Imposition of sales 

tax_jn(r,ngement of fundamental right —Validity of 
Sales Tax Law challenged-Helief through writ peti- 
tion is a more proper remedy - Existence of allerna- 
ti/e remedyi no bar to issue Oi writ AIR 1J64 All 

284 (288) (Pt B) (P« 10. 11). 

‘’■■>6 -Certiorari— Cancellation of motor per. 

mit undeT S. 60, Motor Vehicles Act -Application 
for writ made on allegation of infringement of funda- 
mental right to ply vehicle - Petitioner also pleading 
that S eo. Motor Vehicles Act was u tra vires-Peti- 
tion is maintainable even if alternative remedy by 
way of appeal under S. 64. Motor Vehicles Act. 

available to petitioner, is adequate AIR 1J54 s C 
403, Rel. on It is maintainable also because it in- 
voked consideration of constitutiona validi y of 

S. eo Motor Vehicles Act. Motor Vehicles Act (19 59), 
Ss. 60 and 64. 1962 All L J 116. 
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Art, 226— Other remedy open — InfriDgement of 
fundamental rights. 

The priociple that a Court will not issue a preroga- 
tive writ when an adequate alternative remedy was 
available could not apply where a party co nes to the 
Court with an allegation that his fundamental right 
has been infrieged and seeks relief under Art. 226, 
AIR 1953 > C 252 and AIR 1954 S C 403. Foil. 1955 
AH L J 660 I AIR 1955 AH 653 (656) (Pt A) (Pr 9). 

Art. 226 -Another remedy open — Application for 
sanction for scheme under S. 104, U P. Munied- 
palities Act— Applicant reminding Board of failure to 
saLction Applicant treating scheme as sanctioned — 
—Board warning people agamst purchasing plots 
from applicant — Application under Art. 220 held 
called for. AIR 1955 N U C (All) 2778. 


Art. 226 — Other remedy available - Infringe- 
ment of fundamental right- Duly of Court. 

Though it cannot be said that in all cases in whicE 
there is an infringement of a fundamental right a 
relief under Art 2i^0 should be granted necessarily, 
nevertheless the Court must \n each ca^e see whether 
in the circumstances it would be more con'^enient, 
effectual and beneficial to grant relief by means of a 
writ than to tho applictiiit to seek it by a regular 
suit. 19.52 All L J I6ii 1952 All W P(HC)24l« 

^ A'* 216 ; A I R 

19o2 AH 836 (838) (Pt B) (Pr 4) ^DB). 

Art. 226— Jurisdiction — Palayam enfranchised as 
Inam -If /iimiudary Estate — Government seeking te 
take over possession and management— Other remedy. 
See Tei ancy Laws — Madras Esfate.s (Abolition and 
Conver.sion into R>otwari) Act (26 of 1948). S. 2 (10) 
(ii). AIR 1957 Andh Pra 23. 

—An, 226 Otiier remedy open— Eiceptions to 
rule. 

The two exemptions to the ordinary rule that the 

Court will not give relief by means of a writ when 
the petitioner can get the same leliet by ordinary 
legal remedies available to hin are these: One is 
that it the threat involves an encroachment upon the 
fundamental right of the petitioner, the Court will 
intertere and will not compel him to exhaust his legal 
remedies, and the other exception is that if the autho. 
ritv against whom a n'%mplaint is made has violated 

rules of nitural justice, the Coiiil will interfere and 
protect the petitioner. 58 Rom LR 184 i (1956) 29 

I T R 856 , I L R (1956) Bom 374 , A I B 195 oVm 
530 (534) (Ft D) (Pr 12) (DB). ^ ^ 

[Reversed on another point in AIR 1903 S C 1356.] 

-—Art. 220 •— Other remedy open— If bar to writ— 
Order opposed to fundamental principles of juscioe- 
Qu^ashingof. See Ibid, Art. 226. AIR 1952 Bom 

-—Arts. 226. 286, 19 ( I) (g) — Fundamental rigEt 

violated - Question of alternative remedy as a bar 
doei not arise. 

Where fuDdamental rights are violated. t)ie ques- 
A 'emedies as a bar to relief under 

>s- also settled that the 

imposition of a sales tix in contravention of the pro- 
hibition contained in Art. 286, constitutes an Infriuge- 
ment of the fundamental right guaranteed to tl7 

A Tif ?q-a (8). AI H 1953 S C 252 and 

^ ^ Cal W N 776 -air 

fT^d wifh®“*r'“T“‘‘‘' infer, 

tcrecl With — Adequate remedy provided in law— 

invokJd!*°” 'i can be 

The ei^reme proposition namely, that under S 99 fl 
of the Constitution the Court Ls nowerto ^rant 
relief only m cases where either the State or an olcer 
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fundamental rights of 
xhe subiect. !S not acceptable. However, if adeqaate 

provided in law and a 
‘ fun Jamental rights have been inter- 

tered with can take recourse to the ordinarv course 
01 law. the jurisdiction under Art. 226 of the Consti- 
ti(^ should Dot be invoked in such circumstances. 

wjs nn.V ap- liceman who 
was posted to keep watch over the petitioner’s acti- 

vities, intimuiated the petitioner’s customers but it 

had not been established that such alleged intimida. 

t^n took place by virtue ol ?ny instructions received 
Uom any higher authorities then the remedy open to 
petitioner in such a case is to 6ie either civil or 
criminal proceedings, against the particular police- 
man or if he can establish that the higher authorities 
are concen ed in the matter, he may take appropriate 
prcKeedings against them as well as in an appro- 
priate court of Jaw. fn such a case the High Court 
will not pass any order under Art. 2'^0 1Q^9 Pri 

Atts, 22G and 311 — Another remedy open — 

F^damental principle cf justice not violated — 

Dumissal from Govermnent service - High Court 
will not interfere. 

Unless a fundamental principle of juslice appears 
to have been violated, the High Court will reiuse to 

^ iSMjing a writ against the 

Collector who has dismissed the petitioner from 
Government service when such servant has an ade. 
gaale and specific remedy by way of appeal to the 
Financial Commissioner which he did not choose 
himself to avail of. AIR 1947 Bom 4fl and -MR 1952 
Bom 209, Foil. AIK 1956 Him Pra 71 (72) (pr 4). 

There must be exceptional reasor s for asking for 

the exercise of the extraordinary i-irisdictioaf for 

othervvist, the ordiiiao legal remedy by a suit under 

Ihepneral law would be rendered wholly nugatory 
fn exceptional reason must be invariably held 
A* application for relief under the said 

Article is based on infringement of one of the fun Ja 

Constitution, ^uch 
on exceptional reason would also seem to exist 

where, though not for enforcement of anv of the 

application is moved for 
any other purpose, if that purpose canrot be serv- 

twyK*"" f’^dinary suit. It has therefore been held 
extraordinary jurisdiction in question mav ba 
invoked if the alternative remedy by suit is less con 
vanient, beneficial or efiective. A I R 1953 Him Pra 
S3 (35. 36) {H B) (Frs 10. 13. 14). ^ 

“Art. 226 - fnfringement of fundamental right- 

AW 19537H“kr8 

——Alt. 22G — Other remedy under taxing statute — 

itherTmpH ‘■'ght - Existence of 

7ft ^ onerous and not etiicacious is 

^ 1-^52 S C 115 and AIR 
1954 S C 403 and AIR 1961 S C 65 Rel on AIR 

1962 J and K 48 (38) (Ft B) (Pr IS). ’ 

Art. 226 -Other remedy opan-Breach of funda- 
Jnental or sUtutor/ right-issue of writ. See fammu 
aud^Kashmrr Constitution. S. 103. A I R 1939 J and 

. Art. 226— Another remedy open —Fundamental 
ngbt invaded. 

A petitioner is not in error in coming to the High 

Court on a consolidated petidon challengiue the 
order both on the ground that it violated the fanda- 
mental ngh: and that it was in violation of funda- 
mental principles of justice even though he has a 


right of appeal against the order. Madh BLI 195S 
H C R 959 , Madh BLR 1955 Civil 674 , MR 1954 
Madh B 173 (176 (Pt H) (Pr 23) (DB). 

226 —Other remedy open. 

The objection regarding another remedy under the 
Act cannot prevail where the complaint of the peti- 

regards his fundamental right AfR 1954 

op4 ^ ^ 0°' 1957 MFC 

214 * ILR (1957* Madh Pra 206 : 1957 Jab L J 373 • 

( 1957 ) 8 S T C 429 : J 957 M P L j 3 ' 7 i AIR 1957 
Madh Pra 109 (111) (Pt B) (Pr H) (DB) 

-—“Arts. 226 and 32 — Infringement of fundamental 

See Ibid, Art. 

ly (l). AIR 19.^3 Him Pra 8. 

Art. 226-Other remedy open -Writ of manda- 

mus E.xistcnce of other remedy — Exception to 
general rule— Infringement of fundamental right. 

The. principle that a Court will not issue a pre- 
rogative writ when an adequate alternative remedy 
was available could not apply whfre a party came 
to the Court with an allegation that his fundamental 

A ^ oofl^ A rn sought relief under 

Art. 226 AIR 1954 S C403 and AIR 1956 Bom 530, 

* JLR (1957) Mad 
JP L W 28 I (1957) 1 Mad L J 254 : AIR 
19o 7 Mad 309 (318) (Pt II) (Pr 23) (DB)."^ 

- Art. 226 -j- Other remedy open — Writs of cer- 
tiorari or prohibition-If can issue. 

The general rule a? to another adequate remedy 
open lias an exception in a case where the want of 
j Jiisiiction complained of is based upon the viola- 
tion ot some fundamental principle of justice. In 
exceptional case, the existence of a remedy 
y way ht appeal or revision is no answer to an 
u asking for a writ of certiorari or pro- 

hibition. AIR 1955 Pat 49 (55) (Pt E) (Pr 18) (DB). 

Art. 226 — Certiorari or prohibition. 

A case v;here the want of jurisdiction complained 
ol IS based upon the violation of some fundamental 
priDciple of justice, is an exceptional case where the 
existence ot a remedy by way of appeal or revision 
IS no answer to an application asking for a writ of 
certiorari or prohibition. (1927) 1 K B 491. Rel. on. 

IhPPP B L J R 494 : AIR 1954 Pat 

43 (46) (Pt C) (Pr 9) (DB). 

7 “Art. 226 — Powers of High Court — Bihar Ad- 
ministraticn of Evacuae Property Ordinance (1948). 
o. 29 Special remedy provided by special statute 
under which action complained of is taken — II bar 
to exercise of power to issue writ or direction; — 
Duty of High Court in case of flagrant and un« 
justified invasion ot fundamental right of citizen. 

Under Art. 220 of the Constitution it is not only 
op3u to the High Court, but it is its duty lo ioter- 

fere when there has been a Migrant and unjustified 
irivasion of the fundamental rights of citizens. S. 28 
of the Bihar Admini Jtrition of Evacuee Property 
Ordinance of 1949 (or of the Administration of 
Evacuee Property Act 31 of 1950) does not stand in 
the way of the High Court exercising the powers 
w hich has been vouch.safed to it under Art. 220. 
Even where a special remedy is provided uncl<*r the 
special statute, in the case of a flagrant and un- 
justified invasion of the fundamental rights of a 
citizen the High Court must act ia the exercise of 
its powers to protect him against injury and afford 

him relief, if the circumsta aces of the case are such 

thit otherwise the alternative remedy available to 
the citizen may not be equally rffectuil, convonient 
and beneficial, and by the time he gets the relief the 
citizen may have suffered irretrievable loss and 
damage. ILR 30 Pat 21 « AIR 1951 Pat 434 (436, 
437) (PI B) (Prs 6. 7. 11) (OB’. 

[Reversed ia AIR 1955 S C 282J. 
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"An. 226 — Other remedy open — Government 
order sanctioning sale of entire resin from Govern- 
ment stock to Co-operative Society — Order chal- 
lenced by petitioner on ground that it was mala fide 
and in violation of Arts. 14 and 19 (1) (g) — Remedy 
by way of suit — Rem3dy not equally adequate and 
emcacious as delay likely to be caused by reiorting 
to it would defeat cause of justice — Petidon held 
maintainable. ILR (1965) 2 Punj 32 : 67 Punj LR 
921 : AIR 1966 Punj 16 (20) (PI A) ^Pr 7) (DB). 

—Art. 226 — Other remedy open— Deprivation of 
pro^rty -without notiScation under S. 4, Land Ac. 
quisition Act (1894) — Alternative remedy b> wry of 
civil suit available -High Court can still exercise its 
power where alternative remedy is not equally 
effectual and the petitioner is likely to suffer irre- 
trievable loss and damage. See Ibid, Art. 220. (’65) 
67 Pan LR 616. 


Art. 226 — Other remedy open — Funtlamental 

right to hold and dispose of property infringed — 
Petition under Art. 226. 


Where the petitioner, who was holding a lease of 
private forest from the zamindar of certain village, 
and was in actual posse ision of the forest, and whose 
eights and interests as lessee of the property were re- 
cognised bv the State Goveinment, suddenly received 
an order from the Ranger cf Forest given in pursu- 
ance of the order of the Government to stop the 
cutting of the forest immediately without any prior 
notice and was deprived of his possession over the 
forest, and the petitioner challenged the validity of 
that order under Art. 226, the petitioner’s funda- 
mental right to hold and dispose of the properly 
has been infringed and there is no justidcatiou In 
the cOLtention taat the High Court should not exercise 
its extraordioiry jurisdiction but ihouid ask the ptti- 
tioD6r to cnov© tho Government t^ reconsider its 
order or to exerjise his alternative remedy by way 
of suit. 1959 Rij L W 476. 

Art. 226 — Other remedy open — Invasion of 

fundamental rights. 

Where the petitioner’s fundamental rights are 
infringed the fact that an adequate alternative re- 
raedy is available to the party and has not been 
taken will not prevent, the High Court from granting 
relief under Art. 226. Case law Kef. 8 Sau L R 90 : 
AIR 1955 Sau 57 (62) (Pt F) (Fr 13) (DB). 


^rts 226, 32 — Existence of other remedy — 

ffect of in case of breach of fundamental right. 
Wheie the other remedy provided by a statute is 
i resoect of acts done “under the Act but the 
slition under Art. 220 is filed against acts alleged 
• be ‘ultra vires* the statutory authority, it is cer- 
anly open to the complaining parties to approach 
le High Court and get immediate rel ef by way of 

rits in case of breach • AIK 19^7 

955) Trav Co 1089 i 1957 C ri L J 105 . AIR 1957 

rav-Co 2 (5) (Pt C) (Pr 13) (DB). 

7 (h). General rule applies to other 
dirnntions. orders and writs. 


Art. 226 -Powers oi High Court 

)ther specific and adequate remedy -hflect Whe- 
her remedy is specilic and adequate depends on 
acts of each case - Firman-i-shahi issued by 
JoveroLct of erstwhile Patiala State fo_r muia inj 
ands attached to religious Institulioiis 
aent of Art. 19 -Application 

aiuability -Principles of Eog>'«*> Courts stated 

Specilic Belief Act (1877), S- 45). . . 

The powers given to the High Court hy Art. ^6 to 
ssue vaCus^Pads of writs ve^t the High Court w.h 

>n extraordinary iurisdiction which^u V 

nueh“be;:nd“ thr pole% of the High Court of 


England and of those of Presidency High Court 
before the Constitution. 

They are not conSted to the issuing of high pre- 
rogative wtRs but extend to the issuing of all kinds 
of directions and orders and those writs and direc- 
tions, etc., can be issued not only for the enforcement 
oi the fundamental rights conferred by Part 3 of the 
Constitution but for any other purpose and to all 
kinds of authorities and public officiais and even to 
any Government, i e., to the Governmenl of a State or 
the (Zeitral GovernmeDt Further the relief is discre- 
tionary with the Court and though the discretion 
must not be exercised arbitrarily, capriciously or 
indiscriminately, no hard and ^ast rule can be laid 
down as to how it should be exercised. Each case must 
depend upon its peculiar facts. The Court should, 
however, tollow the same principles that were ob- 
served by the English Couits in so far as they are 
consistent with the piovisions of our Constitution 
and other laws. The powers are much wider than 
those given to the three High Courts by S 45, Spe- 
cific Relief Act. 

With all this, when it is shown that there is open 
to the applicant another remedy and that remedy is 
specific and adequate an application under Art. 226 
does not lie. Whether the other remecy can bo 
regarded specific or adequate must depend upon the 
facts of each case. 

Principles of Eagliih Courts stated. [Facts of the 
case set out]. 

Held, the petitioners could file a civil suit for 
establishment of their title, and such a remedy was 
specific but not adequate. The question involved was 
ot pjblic importance and it affected a large number 
of mahants of other deras in addition to the peti- 
tioners and if these petitions were thrown out and 
the petitioners were left to file civil suits ; it would 
subject them to great har hhip inasmuch as the onus 
would be placed upon them to prove that the lands 
belonged to them whereas if the deras were to file 
suits against the petitioners or worshippers of the 
deras were to take proceedings uider 8. 92, Civil 
P. C., it would be for them to estab,ish that the lands 
belonged to che respective deras and not to tne peti- 
tioners. These were not, therefore, the kind of cases 
in which petitioners’ prayer for relief under Art 220 
of the Constitution should be refused because of an 
alternate remedy of a suit that was open to them. 

Tendency to apply for issue of writs deprecated. 
Case law examined ILR (1953) Patiali 63 : A I R 
1953 Pepsu 58 (61, 62, 63) (Prs 9. 10, II, 12) (DB). 


7 (i). Special responsihi ity of 
Supreme Court. 

Art. 32 — Jurisdiction of Supreme Court ~ Its 

scope. 

An act of the State executive infringes a guaranteed 
liberty only when it is not authorised by a vjlid law 
or by any law as in this ca e and every such illegal 
act would obviously give rise to a cause of action — 
Civil or criminal — at the insta xe of the injured person 
for redress. It is wholly erroneous to assume that 
before Iht jurisdiction of the Supreme Court under 
Art. 32 could be invoked the applicant must either 
establish that he has no other remedy adequate or 
otherwise or that he has cxhiustcxi such remedies 
as the law affords and has yet not obtained proper 
redress, for when once it is proved to the satisfaction 
of the Supreme Court that by State action 1 he funda- 
mental rig’nt of a petitioner under Art. 32 has been 
infringed, it is not only the light but the duty of the 
Supreme Court to afford itHief to him by passing 
appropriate orders in that behalf. Kharak Singh v. 
State of U. P , (1904) 2 S C J 107 i (1964) 1 S C R 
332 I 1963 All L j 711 * 1963 (2 Cri L J 329 : AIR 
1963 S C 1295 (1301, 1302) (PI H) (Pr 16). 
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® ““Arts. 226, 32 — Though the existence of an 
adequate legal remedy is to be taken into considera- 
tion in the matter of granting prerogative writs, the 
powers gi /en to the Supreme Court under Art. 32 
are much wider and are not confined to issuing pre- 
rogative writs only. See Ibid, Art. i3 (i). AIH 1950 
S C 163. 

7 (j). Inconvenience or delay in 
getting redress. 


—Art. 226 — Another remedy open — Issue of writ, 

A petitioner is entitled to avail himself of the ex- 
peditious remedy provided by Art. 226 when an 
alternative remedy of raising the objection before 
the criminal Court is not so speedy as the matter 
might have to be taken to two or three Courts before 
final decision couIj be available. A I R 1956 Aimer 
73 (77; (Ft G) (Pr 27). 


— Art. 226 — Existence of alternative remedy — 
Effect of — Party should normally exhaust it before 
applying under. Art 226 — Alternate remedy whe- 
ther onerous — Question of fact — S- 129 of U, P. 
District Boards Act, 1922, held not onerous. 

Taxing statutes provide a complete machinery for 
assessment of tax and for remedy against the assess- 
ment, and norm illy the party aggrieved should ex 
haust that remedy oefore invoking the aid of the 
Court. Whether the remedy of appeal under the 
taxing statute is onerous or not is not to be deter- 
mined in abstract. Jt is a relative matter. The remely 
ma> be onerous in one case and not in the other. 
The quantum of the assessment, the time when the 
tax is to be paid for obtaining a rehearing in appeal, 
and the financial condition of an assessee should 
all be considered in deciding about the onerousness 
of the remedy. Altachment of any condition to the 
exercise of the alternative remedy does not as a 
raat:er of law render it inadequite. 

Held, that judged by these criteria S. 129 of the 
U P. District Boards Act, 1922 whtch required the 
deposit of tax assessed, before the hearing of appeal 
and not at the time of filing appeal was not onerous. 
Babu Ram \shok Kumar v. Antarim Zilla Parishad. 
ILR (1964) 2 All 76 : 1964 All W H (HC) 107 i 1964 
All L J 353 : aIR 1964 All 534 (535, 536, 537) (Pt Bj 
(Prs 4, 13. 28) (FB;. 


Art. 226 Rule as to alternative remedy and 
refusal to act under Art. 226 — Nature of — Rule is 
one of self. discipline anfi not absolute — U- P. 

Entertainment and Betting Tar Act (VlH of 1937 ), 
S* 9* A* * 

The rule regarding the existence of an alternative 
remedy and refusal to act under Mt. 226 on that 
ground is not an absolute rule but is a rule in fhe 
nature of self-discipline imposed upon itself by the 
High Court. In appropriate cases where owing to 
urgency or other similar considerations the Court 
considers that a substantial injustice will be caused 
person affected by requiring him to pursue 
the alternative remedy, the Court will not hesitate in 
granting redress under Art. 226. 

Where the District Magistrate cancelled the licenses 
to cany on a cinema house under S. 9-A of the U. P. 
Entertainment and Betting Tax Act without giving 
notice to the proprietors and the cancellation was to 
take effect forthwith as a result of which they were 
debarred immediately from carrying on the business 
and the damage to their right to carry on the busi- 
ness had already occurred 

Held, that, in the circumstances, it was a fit case 
for not declining -the relief under Art. 226 on the 
ground of the existence of an alternative remeHv 
1960 All W I (HC) 685 : I960 All L j 894. 

-—Art 226 — Other remedy open — Certiorari — 
Order ot dismissal of public servant. 


Where a dismissed Sub-Inspector of Police sought 
the issue of a writ of certiorari to quash the order of 
his dismissal and the only question raised was one- 
of law. 

Held, that apart from the fact that it was 
eminently desirable in the public interest that cases, 
ia which the validity of the dismissal of a public 
servant was in question, should be speedily deter- 
mined, it was difficult to hold that the remedy by 
way of suit was in the instant case equally con- 
venient or beneficial and effective. 1958 All Cri R 
217 I 1938 AllWR (HC) 265:1958 AllLJ 205i 
(1958) 2 Lab L J 27 : AIR 1958 All 607 (609) (Pt C) 
(Pr 7) (DB). 

Art. 226— Another remedy — Order without evi- 
dence —Litigation will delay and be costly. 

The question whether the other remedy open to 
the applicant in a particular case is speciic and 
adequate should be decided upon the facts of each 
case. 

Considering the Fact that the applicant was a poor 
man and a resident of a village and that bis com- 
plaint was simple one viz., that he was removed 
from service under the garb of his alleged resigna- 
tion which he had never tendered and which was 
not found on any of the documents or files in pos- 
session of the Government or the Collector and was 
non-existent, that he could not afford to indulge in a 

costly litigation wi^h a formidable opponent like the 

Government and what was complained of was that 
the mandatory provisions of Art. 311 (2) were 
violated, it was held to be fit case where petition 
under .Art. 226, could be entertained. AIR 1954 
Bhopal 25 (28) (Pt D) (Prs 13, 14). 

Art 226 — Mandamus — Legal remedy available 

but not immediately or at the moment — Risk of loss 
incapable of being compensated in money — Jurisdic- 
tion to issue writ. ILR (1951) Cut 398. 

[Revtrsed in AIR 1952 S C 12.] 

— |“ATt 226 - Other remedy —Powers of High Court 
to issue writ under Art 226 — Fanchayats — Bihar 
Panchayat Election Rules (1959), ft. 70. 

It is true that ordinarily the special remedy prO' 
vided for in any law or statute for violation of its 
provisions must first be resorted to. There is how* 
ever no infiexible rule to oust in all cases the juris- 
diction of the High Court to orrect an error or 
illegality by means of proper writs. Where resort 
to the special remedy available may prove inadequa^ 
and dilatory and the mischief sought to be averted 
may not be remedied in time, then notwithstanding 
the remedy available under ordinary law, the 

ordinary powers of the High Court under Art. 22o 

may be invoked to remove an error or to 
illegality on the well-recognised grounds. AIR 195^ 

S C 64 and A I R 1954 Cal 52. Distinguished. I960 
Pat L R 263 : 1961 B L J R 43- 

Art. 226 - Petitioner dismissed Government em- 
ployee — Full salary allowance sought to be recove- 
red — Other remedies open to petitioner dues not 
bar maintainability of petition — Ref e»ence to larger 
Bench by Smgle Bench — Preliminary objection or 
maintainability of petition can be considered. 

The petitioner who was in the employment o 
Government was placed under suspension pending 
departmental enquiry against him. On a 
filed by him the order of his suspension was . 

and he was treated as on duty for the period and w 
awarded full pay and allowances. He, ' 

continued to be under suspension till the 
of the departmental enquiry held against 
he was dismi'-ser from service The order 
sal was later quashed bv the High Court ori ^*5 ?. j- 
tion und Art. 226 of the Constitution, on the nn & 
that the departmental enquiry was vitiated becau 
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the refusal to supply to the petitioner previous state- 
ments of witnesses taken under Ss. 61 and 104, Crimi- 
nal P. C Consequent upon this verdict the petitioner 
was reinstat d but by tne same order he was again 
placed under suspension pending completion of the 
departmental enquiry and it was stated in the order 
that during period of suspension he w uid get 
subsistence allowance admisjible to him under R. 7.2 
of the Punjab Civil Services Pules Vol. 1 Part 1. The 
petitio er claimed arrears of his full salary and 
allowances. 

Held, that the existence of other legal remedies was 
not per se a bdr to the issue of writ under Art. 226 
and there was no obligation imposed on the Court to 
relegUe the aggrieved party to other legal remedies 
available- 

In the case in question the reference to the larger 
Bench was made under proviso (b) to sub rule (20) of 
R. I of Chapter 3 B of the Punjab High Court Pules 
and Orders which enabled the Si» gle Judge to obtain 
the assist ince of another Judge fordisposd of peti- 
tion under Art. 2 -O and hence the preliminary objec- 
tion of maintainability of the petiticn could be consi- 
dered. Case law discussed. 

The irovision contained in R. 7 (2) applie.s even to 
cases of intt rim suspension pending a derartmt ntai 
enquiry or criminal proceeding Further Rule 7.3 
of the Pui jab ( ivil S^^vice•^ Rules, Volume I Parti 
being m .pplicable ti» the pet tioner’s case the order 
fixing the am unt that to be paid to the petitioner 
for the period of his suspension prior to his dismi'sal 
is clearly without any legal basis and is of no effect. 
Since there is no coires .ondirg ‘rule for fixing the 
amount payable to a Governmeirt servant whose dis- 
missal has been set aside by a Court the Government 
will have no power to deprive the petitioner of his 
full emolument' even lor the period durii g which ho 
had remained suspended pending depirtniental en 
quiry against him. C7 Pun L R I092t 

Art. 226 -Other re nedy — Discretion of High 

Court 

The High Court is not altogether barred from inter- 
fering under Art 226 of the Constitution if any alter- 
native remedy is availatile to the petitioner. The High 
Court exercises its discretion in the matter of petitions 
under Art. 226 and if it .hiLksInits discretion that 
although technically there might be an alternative 
remed>, yet no useful purpose would be served if that 
remedv is lesorted to, the High Court can in its dis- 
cretion interfere under Art. 226. I L H (1959) 9 Raj 
297 : 1959 Rai L W 443 i AIR 1959 Raj 220 (222) 

(Pt A) (Pr 5) (DBJ. 

226 — Other remedy open. 

The language of Art 226 of the Constitution of 
India is cercainly very wide but it cannot be so cons- 
trued as to pr vide an alternative remedy to all sorts 
of civil or criminal actions. The intention of the 
makers of the Constitution should be understood to 
be to provide a remedy where no specihc and 
^equate legal remedv would otherwise be available. 
The remedy provided by Art. 220 is an extraordinary 
one and some inconvenience or delay in getting red- 
ress bv hliuK a regular suit in the law Courts alone 
s^oull not be considered suificient to entitle a parson 
to have recourse to the esiraordinary remedy under 
Art 226 unless it can he shown that delay and in- 
convenience would be such as to make the relief 

nugatory 1 Case law discussed -r p r 

/u A v>., eiiit Iirder S. 42 of the Specific Pelief 
(Hemed> ‘’V ' “ ‘ “"igsi Paj l W 429 : I L B (1951 ) 

fRai474“AUU952ttaj 112 (113. 114, tPr.9. 12) (DB). 

Art 226- Another remedy open - Nomination 

An. Olficer in charge of elections — 

Ke"uUvrheai uLrpiug appellate jurisdiction and 


rejectiDg^nomination paper— Aggrieved party having 
his remedy by way of election petition — Yet High 
Court should issue writ — (Municipalities —Jodhpur 
Municipal Act (1943). S- 27). 

The applicant's nomination paper had been accep- 
ted under S. 27, Jodh pur Municipal Act by the Officer 
in charge of the elections but that acceptance had 
been se^ aside by the Additional Commissioner which 
order in its turn had been upheld by the Minister and 
these two authorities had no business to interfere with 
the order of the Officer in charge of the elections. 

Held, that it would not be right to leave the appli- 
cant to the remedy of an election petition agiinst the 
order of what could be considered at the best busy 
bodies when the order of a properly constituted autho- 
rity namely, the Officer in charge o! the elections was in 
his favour. There was also another danger if the High 
Court A'ere to folIoA' the principle that it should not 
inteifere in case like the present because it wa‘ possi- 
ble to get redreis by an election petition That danger 
was that if some authority deeded to interfere with 
the decisions of tbe » fficer in charge of elections, or 
the returiing officer and rejected all nomination 
papers accepted by him of candidales belonging to- 
particular parties, the result would be that candidates 
of one oarlicular party might get elected unopposed. 
It was possible to have a wholesale abuse of this kind 
and it was therefore necessary for the High (iourt to 
interfere at this stage so that no authority may ever 
be disposed to fake the cour.ce mentioned above. 
Therefore, even though the applicant might be able 
to get his remedy in this case through an election 
petition, there was good reason why the High Court 
should gr inl him relief at this stage. 1952 Raj L W 
199 : ILh (1952) 2 Raj 18 : AIR 1952 Raj 104 (106 
107) (Pt E) (Pr 15) (DB). 

7 (k). Matter pending before ordinary Court 

or tribunal. 

• — Art. 220 — Discretion of Court —Other remedy- 
available and being pursued - Taxation of Income 
(Investigation Commission) Act (AXX of 1947), S. 8. 

t he remedy provided for in Art. 226 of the Consti- 
tution is a discretionary remedy and the High Court 
has slwa>s the discretion to refuse to grant any writ 
if it is satisfied that the aggrieved party can have an 
adequate or suitable relict elsewhere. Where the peti 
tioners have already availed themselves of the 
remedy provided for in S. H (5) of the Taxation of 
Income (Investigation Commission) Act and a 
reference has been made to the High Cburt in terms 

of that provision which is awaiting decision it would 
not be proper to allow the petitioners to invoke the 
discretionary judsdiction under Art. 220 of the 
Constitution at this stage. In cise the proceeding 
occasions a gross miscarriage of justice, there is always 
the jurisdiction in Supreme (2ourt to interfere by way 
of special leave. Rashid K S. v fncome.Tax Investi- 
gation Commr., 1954 S C J 264 ; 1954 S C A 264 • 
1954 SCR 738 i (1954) 25 I T R 167 : AIR 1954 
S C 207 (210) iPt B) (Pr 4). 

Art. 226— Other remedy — Interference by writ 

— Discretion of High Court. 

High Courts are lenient in admitting petition under 
Art. 226 of the Constitution where fundamental lights 
ol persons are affected. It is where fundamental rights 
are not affected thatHigh Courtsdo not interfere with 
the orders of a subordinate authority if an alternative 
remedy, equally efficacious, is ivailable to the aggrie. 
ved person. Where it was in the interest of the parties 
I hat the writ petition against the order cancelling the 

petitioner's permit should be decided on merits the 
fact that an appeal against that order was pending 
would not be valid ground for not t xercising lurisdic- 

tion under Art. 226. A I R I960 All 247 (249) (Pt A) 

(Pr 13)* 
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Art. 226 — Other remedy— lolerfereace, 

^ Where the petitioners ha /e not only an alternative 
out they are pursuing that remedy, the High Court 
will not interfere under Art. 220. The fact that the 
petitioners have not been able to obtain stay of execu- 
tion of sales tax a-sessment oxder from the Sales Tax 

authority pending their app al against the assess- 
rnent order, is no reason to enterain the writ petition. 
19o8 All L J 44 1 AIR 195S All G76 (677; (Pr 4) (DB). 

" Art, 220— Certiorari — Petition for, during pen- 
dency ot appeal from order — Maintainability — 

S"sf 40 (T)V) Act (II of 

Where a mtmber of a Municipal iBoard applied for 
J writ of certiorari under Art 220 on the ground 
c order of removal passed against him under 

b. 40 (I) (c), U. P. Municipalities Act, 1910, is with- 
out jurisdiction, the fact that the petitioner has filed 
an appeal against the order before the State Govern- 
ment which is still pending is no bar to his petition 
for the writ. A I R 1956 All 147 (14S, 149) (Pt D) 

\rT oji 

, Art. 226 Other renredy — Suit challenging the 

order pending— -Writ petition not entertained. (1957) 
2AndhWR 250. / 


(1950). Arts. 226 & 32. Note 7 (k) 

pursue simultaneously a parallel remedy by way of 
an appeal uuder the ordinary law and kept its re- 
course to the alternadve remedy from the knowledge 
of the Court up to the last moment the pendency of 
the appeal would be sufficient reason for refusing to 
issue a writ^ even if (he Court is satisfied that the 

"entitled to the remedy on the merits 

(19.^9) 36 I T R 365 : ILR (1960) 1 Cal 49 : A I R 
1959 Cal 131 (140, 141) (Pt F) (Prs 34, 35) (DB). 

Art. 226— Right to apply —Adoption of alternate 

remedies under a special Act — If bar to application 
for writ* 

The question as to whether the adoption of alter- 
native remedy as prescribed in a Special Act preclu. 

fu ^ TT^ invoking the jurisdiction of 

the High Court under Art 226 of the Constitution 
should be decided on the special facts of the case. 

circumstances of the case, 
that the writ petition could not be thrown out on 
the groui d that the petitioner by pursuing the reme- 
dies provided in the Bengal Public Demands Recovery 

precluded itself from having recourse to 
Art. 220 of the Constitution. 61 Cal W N 694: 

15 F J R 193 I ( 195S) 1 Lab L J 285 * A 1 R 
1957 Cal 702 (708, 709) (Pt D) (Pr» 19, 20). 


Art. 226 -- Alternative remedy — Other remedi 
available and being pursued— Writ cann jt issue. 

It is not a proper course or a proper exercise of thi 
discretion of the High Court to grant relief unde 
Art. 220 of the Constitution by pre^judging a pendini 
appeal or revision which the p;titioner hinselfhu; 
chosen. No doubt, an alternative remedy is no 
always a bar to exercise of discretion by t ie Higl- 
Court under Art. 22d of the Constitution B it when 
the petitioner has actually availed of an alternative 
remedy and that remedy is beiag pursued and prose- 
cutei and is pending, a constitutional vntundei 
Art. 2:0 should n )t oe issued, for that will encourag€ 
gambling in luigition because the petitioner in such 
cases would take the chance ot a.<^king for the wril 
from the High Court and winning it, and if he fail* 
then trying his luck in (he altfcrn-:tive remedy which 
he had already initiated before he has come to th"’ 
High Court for constitutional relief. The Constitution 

such legal betlinc. 
A 1 R 1954 S C 207, Rel. on. (1903) 67 Ca! W N 405. 

- Art. 226-Femeciy by appeal open— Appeal pre- 
terred against impuined order - Appeal pending — 

Appellanl will not be allowed to move High Court 
under Art. 226. 


Normally, an application for a writ in the nature of 
mandamus will not lie if there is an alternative 
remedy which grants adequate relief. In thecaieof 
a writ 01 certiorari or prohibition, the existence of an 
alternative remedy is by itself no bar to an applica- 
tion in the writ jurisdiccion under Art. 226. provided 
certain factors exist e.g., an initial lack of jurisdic- 
^on» violation of tho rules of natural justice, etc. 
But the Court not bound to entertain such an appU 
cation In neither case is the Court's jurisdiction to 
entertain an application ousted by the existence oE an 
alternadve remely, and in a suitable case such an 
application may be entertained. A I R 1955 Cal 241, 
Foil.; A I R 1958 S C 80; AIR 1956 Cal 27S. A I R 
1954 S C 207, Pel. on. 1963 Cal L J 24 : 66 Cal W N 
170 : A I R. 1962 Cal 180 ( 181, 182) (Prs 1. 2, 5). 

Art. 228 — Certiorari —Other remedy open. 

The existence of alternative remedy is no bar or at 
lea.st not an absolute bar to the issue of a writ of 
certiorari when the circumstances call for its issue 

although the fact that such a remedy exists may be 

taken into consideration by the Court approached for 
a writ. But where, after moving the Court for a writ 
and after obtaining a Rule, the petitioner went to 


Art. 226 — Other remedy oaen — Issue of writ — 
Failure to disclose facts— Effect. 

Though the existence of an alternative remedy is 
not an absolute bar to the miintenance of an appli* 
cation under Art 226, if a party has chosen to be- 
take itself t ) the alternative remedy provided by the 
relevan^statu'e itself, it cannot possibly ba allowed 
to abandon that remedy in the middle of the way, as 
U were, and elect to proceed from that ppint or the 
road by w'ay of 'Xrt. 226. Parties w'ill be justified in 
corning to the H gh Court and invoking its extraordi 
nary jurisdiodon under Art 226, only when there is 
either no ai^'ernative remedy at till or the alternative 
r.;medy is bound to prove a wholly inadequate 
remedi . .-Article 226 was not intendtd to provide a 
substitute in a condensed form for all types of litiga- 
tion. (1957) 8 Sre 517 (Cal). 

Art. 226 — Other remedy open — Whether bar 
to appbcatioo under Ait 220 — Order of Collector 
imposing penalty under Sea Customs Act — Party 
preferring appeal under S. 188 Sea Customs Act 
and appeal pending — Party cannot apply uuder 
Art. 22G-(Sea Customs Act (1878), S. 188) 

It is quite true that v/hen there is an alternative 
remedy, the mere existence of such reme iy is not an 
absolute bar to the entertainment of an application 
under Art. 220, but far ditferent is the Cise when the 
party moving the Court under Art. 220 has already 
availed himself of the alternative remedy and w'he- 
ther or not he is entitled to any relief in that chain 
has not yet been decide!. 

Thus, where a party has preferred an appeal under 
S. 188. Sea Customs Act, against the order of the Col- 
lector of Customs imposing penally under the Sea 
Customs Act and that appeal is pending the party 
cannot beallow'ed to move the High Court under 
Art. 220. Constitution of India. AIR 1955 Col 241 
(244) (Pt B) .Pr 8; (DB). 

Art 226 and Sales tax Act — Petitioner pursuing 

remedy ol appial under the Act and also moving 
High Court under Art. 2:6 of the Constitution— High 
Court would not exercise its extraordinary jurisdic- 
tion under Art. 220. (1902) 2 S C R 81 : 1961 S T C 
449, Rel. on. 1965 M P L J (Notes) 91. 

Art. 226— Other remedy. 

The petitioner preferrei an appeal against an order 
of assessment of sales tax as well as moved the High 
Court for a suitable writ to quash the assessment 
order. 
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Held^ that the applicant had already availed itself 
of the remedy of appeal. In the circumstances it 
would not bo proper to permit the petitioner to 
invoke the discretionary jurisdiction of the High 
Court under Art. 226 of the Constitution. AIR 1954 
S C 207. Rel. on. 1961 M P L J (Notes) 89. 

■“^Art. 226 — Disciplinary proceeding pending 
against railway servant— Servant suspended -Power 
of High Court to interfere 

The circumstance that disciplinary proceedings are 
pending against a Government servant may be treated 
by the High Court as a good ground for refusing to 
interfere u ider Art. 220; but such a circumstance is 
not an absolute bar and does not deprive the High 
Court of its jurisdiction to act in appropriate in 
stances. Thus, where the said servant has been sus- 
pended from his duties and has thereby been actually 
and substantially hurt, the High Court will discoun 
tenance the contention that as he has not been injur- 
ed he has no right to come to the High Court. AIR 
1954 S C 403, Rel. on. 1956 Mad W N 262: (1956) 1 
Lab L J 29 I A I R 1950 Mad 220 (222) (Ft A) (Pr 3). 

Art. 226 — Writ of Certiorari— Matter not fioally 

decided —Petitioner able to defend himself in Lower 
Courts— Writ not to be issued. 

A Magistrate rejected an application unier S. 1-14, 
Criminal P. C. on the ground that the applicant did 
not show any bona fide right on his p^rt and directed 
the police to institute proceedings under S. 107, Cri- 
minal P. C., against the applicant, if he intended to 
exercise the right claimed by him. The applicant 
applied for a writ of certiorari quashing the direc- 
CiOQ. 

Held, that the High Court was lot called upon to 
exercise its jurisdiction under Art. 220 simpiv on an 
executive direction given by the M igistrate which did 
not finally decide the right of the appHcait. More 
over, the applicant had the right to defend himself 
fully if and when the proceedings under S. 107, Cri- 
minal P. C., were instituded. 1952 Mad W N 26S : 
1952 M»d W N Cr 6S : 19.52-1 Mad L T 471 i 1953 
Cn* L J 63 * AIR 1952 Mad 880 {S80) (Pr 2) (DB). 

Art. 226 — Other remedy— Supplementary elec- 
tion roll — Names of Urge number of voters illegally 
entered at more than one place— Pon iency of election 
petition is no bar to grant of relief 
See Representation ot the Peop.e Act (IJoOj, o. lo. 

AIR 1965 Punj 361. 


Art. 226 lof the Constitution. (1962) 46 I T R 633 i 
aIR 1962 PunJ 375 (377, 378) (Prs 11, 12). 

— Arls. 226 and 227 — Other remedy open — (Em- 
ployees Provident Funds Act ( 1952), Ss. 10 (b) and 
19-A) —Reference of dispute under S. 19 A, to Central 
Governofient pending — Petition under Arts. 226 and 
227 not maintainable till decision of dispute — Pro- 
ceedings for recovery of contributions not to be 
started till final decision. (1959-60) 17 F J R 85 i 
(1960) 1 Lab L J 489 (Punj). 

Art. 226 — Other remely open — Futile or un. 

necessary writ— Notice agiinst asses<ee under S. 34, 
Income-tax Act — Assessee assessed and penalty also 
imposed under S. 46 (1) — Appeal by assessee pend, 
ing— Hiah Court will not interfere. 

The High Court will not exercise its powers under 
Art. 226 of the Ckonstitutiou in the case of a self- 
contained Statute like the Income-tax Act, when there 
is no allegation of the invalidity of any provision of 
the Act, and the allegation only is that a particular 
income tax officer was acting without jurisdiction in 
taking action under S. 34 and in assessing the appli- 
cant. 

Further, with respect to the penalty imposed on the 
assessee under S.40(l), Income tax Act, when the 
main question in an application by the assessee under 
Art 220, Constitution of India, wh’ch has to be 
decided is whether the assessee has been properly 
assessed on a notice under S. 34 (1) and that question 
is pending before the proper appellate authority, the 
High Court will refuse to go into the question of 
penalty for the penalty will tall with the assessment 
immediately the assessee succeeds in aopeal. (1958) 
33 I T R 812 r 1957 Fai L W 92 i I L R (1957) 7 Raj 
509 : AIK 1957 Raj 210 (211) (Prs 6 7, 10) (DB). 

Art. 228 — O^her remedy open — Best judgment 

as^e>sment under Income-tix Act — Appeal against 
pending — High Court will not act under Art. 226 — 
(Income-tax Act (1922‘, S. 23 (4)). AIR 1952 S C 192 
and AIR 1953 Punj 55 and AIR 1953 Tra/-(3o 290; 
AIR 1954 > C 207 Rel. on. AIR 1957 Tripura 15 ( 18) 
(Pt C) (P/S 24. 25). 

Art. 226 — Other remedy open — Application 

under S. 43. Rewa S‘ate M inicipilities Act. pending 
with Government — Application under Art. 220 to set 
aside elsation will not be entertained — (M anicipalities 
— Rewa State Municipilities Act (1943>, S.43). AIR 
1955 N U C (Via Pra; 5784. 


226 — Party availing himself of the alterna- 

live remedy by filing suit-It wmild not be proper to 
allow him to invoke the discretionary (urisdiction 
under Art 226: AIR 1954 Pat 470 and AIR b C 
2 S 7 . Re! on ('63) 05 Pun L H 125 : I L R (1903) 1 

Punj 297. 

Art 226 -Certiorari - Other remedy-income 

tax Act (1922). S. 34 — Reassessment proceedings 
resultijg in assessment order — Pendency of appeal 
by assessee — Petition to quash reassessment pro- 
ceedings — Maintainability. 

There is a diitioction between ^^ses where an 
assessee moves the H gh Court under Article 220 
imm 3 dia ely after the rtceipt of notice and where he 
waits till the assessing authorities have mide assess- 
meats. The Income-tax Act itself provides remedies 
for wrong assessments and once a^n ass^see ha 
chosen to prefer his remedies under the Ac be cannot 
invoke the extraordinary jurisdiction of High Court. 
In case of reassessment of lax on escaped income 
when the Income-tax authorities have actually as- 

aSwhich is pending reassessmen^t proceed- 
Lg^wnot be challeuged in writ proceedings under 


7 (I) Matters to be taken into consideration. 

• Art. 226 — Nature of jurisdiction exercised by 

High Court — Existence of alternative efficacious 
remedy— Discretion of High Court to entertain writ 
petition. 

The juriidiction of the High Court under Art. 226 
of the Constitution is couche 1 in wide terms and the 
exerci^e thereof is not subject lo any restiicMons 
except the territorial restrictions which are expressly 
provided in the Articles. But the exercise of the juris- 
diction is discretionary; it is not exjrcised meiely 
because it ii lawful to do so. The very amplitude of 
the jurisdiction demands that it vill ordinarily be 
exercised subject to ceitain self-imposed limitations. 
Resort ta that jurisiictioa is not intended as an 
alternative remedy for relief which may be obtained 
in a suit or other mode prescribed by statute. Ordi- 
narily the Court will not entertain a peticion for a 
writ under Art. 220, where the pa^itionef has an alter- 
native remedy, which without being unduly onerous 
provii^s an equally elficamous remedy. Again the 
High (Jourt does not generally enter upon a deter- 
mination of questions which demand an elaborate 
eiamiLation of evidence to establish the right to 

enforce which the writ is claimed. The High Court 
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does not therefore aet as a Court of appeal against the 
decision of a Court or tribunal, to correct errors of 
fact, and does not by assuming jurisdiction under 
Art. 226 trench upon an alternative remedy provided 
by statute for obtaining relief Where it is open to the 
aggrieved petiti >ntr to move another tribunal, or even 
itself in another jurisdic ion fi r <'btaiuing redness in 
the mannei provided by a statute, the High Court 
normally will not permit by entertairing a |.etition 
under Ait. 226 of the Constitution the machinery 
created under the statute to be by-passed, and will 
leave 'he party applying to it to resort to the 
machinery ‘O set up. Thansingh Nathmal v. Superin. 
tendent of Taxes Dhabri, I L R 16 Assam 203 i 
(19641 6 SC R 654 ! (1964) 15 S T C 468 : AIR 1964 
S C 1419 (1423) (Ft B) (Pr 7) 

• Art. 220 — Existence of alternative remedy — 

Ho w far a bar to entertdinment ot writ petition*— 
Matter is one for proper exercise ot discretion — No 
inflexible rules can be laid down. 

The rule tha’’ the party who applies for the issue of 
a high prerogative writ should, before he approaches 
the Court, have exhausted other remedies open to him 
under the law is not one which bars the jurisdiction 
of the High Court to entertain the petition or to deal 
with it. b it is rather a rule which Courts have laid 
down for the exercise of their dis redon. The wide 
proposition that the existence of an alternative remeJy 
is a bar to the entertainment of a petition under 
Art, 226 of the Ccnstitution unless (Ij there was a 
complete lack of jurisdic ion in the oth^er or autho- 
rity to take the action impugned, or (2) where rhe 
order preiudicial to the writ petitioner has been 
passed in violation of the principles of natural justice 
and that in ail other cases. C( urts should not enter- 
tain petitions under Art. 226, cannot be accepted. The 
two exceptions are bv na means exhaustive, and even 
beyond them a discretion vests in the High Court to 
entertain the petition and grant the petitioi-er relief 
notwithstanding the existence of an alternative 
remedy. A V. Venkatf swaran, Col'ector of Customs, 
Bomba) v. Ramchand S.)bhrai Wadhwani, (1962) I 
S C J PO : (1962) I Mad L J (S C) 83: 11962) 1 Andh 
W R (SC) 83 64 Bom L H 3S6 : (1962) 1 S C R 
753 : (1961) 2 S C A 622 : AIR 1961 S C 1506 (1508, 
1509, 1510) (Ft B) (Prs 8, 9, 10). 

• Art. 226— Other remedy open — Issue of writ. 

Under the law, a person whose .'erviaes have been 
wrongfully terminated is entitled to institute an 
action to vindicate his rights, and in such an action, 
the Court will be competent to award all the reliefs 
to which he may be entitled, iijcluding sorr e which 
would not be admissible in a writ petition. It is true 
that the exi.'tence of another remedy does not affect 
the juri diction of the Court to issue a writ; but, the 
existence of an adequate legal remedy is a thing to be 
taken intD consideration in the matter ofgraniirg 
writs. Where su?h remedy exists it will be a sound 
exercise of discretion to refuse to interfere in a peti- 
tion under A’t 226, unless there are good grounds 
therefor: AIR 1950 S C 163 and AIR 1954 5 C 207, 
Relied on. Union of India v T. R. Verma, 19^8 M L J 
(Cr) 123 : 1958 All W R H C) 165; 1958 M PC61 • 
1958 All L I 126 : 1958 S C R 499 i 1958 S C J 142 : 
60 Puni L R 126 I 1958 S C A 110: (1958) I 
M L J (S C) 67 I (1958) 1 Andh W R (S C) 67 i (1957) 
13 F J P 2'*7 : I L R (1958) Punj 274 : Aid 1957 
SC 882 (8 4) (Pt A) (Pr 6j. 

Art. 220 — Other remedy open — Guiding con. 

siderations — ( Adm'nistraiion of Evacuee Property 
Act (1950) Ss. 26, 27). 

An alternati /e emedy is not a bar to an application 
for the enforciment of a fundamental right. The 
exercise of power for any other purpose' under 
Art. 226 is discretionary and ordicarily the existence 


of an alternative remedy is a bar. But where there is 
DO ju isdicti >n or it has been exercised in violation 
of the principles of natural justice, then an alterna- 
tive re nedy is not a bar. 

Where the custodian passes an order cancelling the 
appointment of the petitioner as manager of an 
evacuee property or the Assistant custodian passes an 
order cincelling a lease ol the property and for the 
recovery of rent from the petitiot er even for a period 
which according to the petitioner is barred by limita- 
tion and the petitioner has in fact preferred a revision 
against the order ot ihe As>istant -iusto.iian cancelling 
the lease and could file revisions tgainst the other 
two orders as well, it would not be Otien to him to 
invoke th 3 discretionary jurisdiction under Art. 220. 
AIR 1955 Aimer 41 (42, 43) (Pt A) (Pis 5, 7, 10). 

Art. 226 —Other remedy open — (Houses and 

Bents — U P. (Temporary; Control ot Rent and 
Eviction Act (III ot 1947), S. 7 (a) ) 

The remedy by way of revision to the Commission 
under S. 7 (i , U. P ( Ten porary) Control of Rent and 
Eviction Act, is not a legal remedy and, in any case, 
not as efficacious as a petition under Art. 22d of the 
Constitution. Moreover, the proper time in most 
cases to convider this quesionof alternitive remedy is- 
at the lime wh'^n a petition is m ^vei before the High 
Court. It cannot, however, be held that the question 
of alternative remedy can never be raised at the final 
hearing of the writ petition. AIR 1959 All 440 (444, 
445) (Pt B) (Pr 13). 


Art. 226— Alternative remedy — Balance of con- 
venience. 


It is not the balance of convenience at the time of 

the application which has to be convide-ed, but the 
balance of convenience — in ca'^es in which the matter 
is nialeriil — at the time the applicants tirst had the 
choice of pursuing alternative remedies. ILR (1952) 
1 All 880 : AIR 1953 Ail 739 (74 1) (Pt F) (Pr6) (DB). 


Art. 226— Quo warranto — Applicafion for writ 

admitted — Parties heard — Court coming to the view 
that application should be all >wod — The argument 
that application should not be allowed because appli- 
cant had another alternative remedy and because ot 
the delay od the part of the applicant and the fact 
that general elections were drawing near will not be 
entertainer at such a late stage. ( 1952 )RD(HC) 

3S8 I 1953 All W h (H C) 35 : 1953 All L J 81 : ILR 
(1953) 1 All 891 1 AIR 1953 All 193 (i94)(PtD> 
(Pr 5) (DB). 

Art. 226 — Existence of alternative remedy—Not 

an absolute bar to exercise ot jurisdiction 


The existence of an alternative remedy does not 
operate as an absolu e bar to the grant of prerogative 
writs under the extraordinary jurisdiction ot the 
High Court. It is true that the High Court will as a 
general rule and in the exercise of itsdiscretion refuse 
a Writ of Mandamus when there is an alternative 
speciic remedy at Uw which is not less convenient, 
beneficial and effective. But it is a matter to be con- 

si 1erei on the i acts and circumstances of each case 

whether such re nedy will be an adequate remedy. 

(’5I) 87 Cal L J 369 (374) : AIR 1953 Cal 333 {335> 
(Pt B) (Pr llj. 


.\rt. 226— Other remedy open. 


Under Art 226, the power of the Court is not con- 
fined to the power o is?,ue writs in the 
mandamus and other writs mentioned therein. 
the Article the Court has wider po vers But tne 
pow3r of the Court is discretionary and the proceea- 
iQgs under Ait. 229 being of a summary and coerciv 
nature the powers under the Article should 

ingly used and only in those ch ar cases where t 

rights of persons have been seriously ini ringed an 
he has no other adequate and specific remedy avau 
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able to him. 55 Cal W N 326 i ILB (1952> 1 Cal 282i 
AIR 195L Cal 420 (422) (Pi B) (Pis 22, 25, 26). 

—Art. 226— Existence of alternative remedy — Still 
discretion Is vested in High Court to entertain peti- 
tion and grant relief —Petitioner an election candidate 
aggrieved by vcong rejection of his nomination 
papers -Alternative remedy o( applying under S 24, 

Gujarat Panchavats Act, 1961 (Guj Act Vl of 1962), 
not resorted- Question as to existence of alternative 
remedy was highly debatable one— Petllion if thrown 
out. pe itiooer was to become without any remedy — 

Held, it would not be right to refuse relief merely on 
ground that petitioner oid not pursue alternative 
remed> AIR 1961 S C 1506, Rel. on. ILR (1966) Gui 
111 : (1905) 6 G-ij L R 200 : AIR 1966 Guj 19 (28) 

<Pt B) (E^r 11; (UB). 

■ Art. 226 — Issue of writs —Conduct of petitioner* 
if to be ;onsidered -Specific Relief ^ct (1877). S. 45. 

The conduct of the petitioner, ought to be taken 
into consideration in determiniLg whether Ihe dkiurt 
will exarci'e the discrt-lionar> jiirisdiclion to is ue the 
writ. Thus wt'ere a party who owiug to his own Held, that these were all important factors fusty- 
delault did not avail himself of the only remedy fying disposal of the writ petition on the merits. 

given to him b\ law, is not vhen the remedy of the — " ’ ■ - - 

issue of a writ becomes subsequetitly available, entitl- 
ed to that lemedy iLR ( 952) \ladh Bha 231 : AIR 
1950 Madb Bha 46 (53) (Pt J; (Pr 15) (DB). 

Arts. 226 and 227 — Alternative remedy open — 

Where impugned order plainly absurd and 
unjustioable under statutory provisions concerned, 
existence of alternative remedy wid not be grounl 

for denying relief : 1961 Mvs Law Jour 319 Rel on. 

<1965) 4 Law Rep 4U5 : (1965) 2 Mys L J 4b6 iDB). 


Art. 226 — Another remedy— Juri^dicfon of High 

Gourt to issue writs — Limitation Another remedy 
not absolute bar to exerciie jurisdiction— Rules of 
guidance. 

Article 220 confers on the High C mrt power of 
very comprehensive magnitu le. Save for the territor- 
rial restrictions there are no other restrictions impos- 
ed by the Constitution. Rut absence of express con- 
stitutional limitation doe.s not imply that the jurisdic 
tion to issue writs etc , must be exercisec whenever it 
is invoke! merely because it is permissible on the 
language of the Article. The general words of that 
Article have a content and a significanc* , which is 
enforcement of the rule of law and fuitherance of the 
cause of substantial justice according ;o law. The 

outstlon of interference under Art 220, is therefore 

left to the judicial di^cretio^ of the High Oiu^t on 

th. facts and circumstances of each case The High 
Court as the final and the highest Court of law ana 
iustice in the State is apparently expected not to 
decline exercise of the power of issuing writs arbi- 
trarily if the true dictates of u tice, conMstently with 
the rule of law. in a given case demand its exercise 
to further the cause of justice. 

Hence mere existence of an alternative re nedy 
cannot by itself or per se enjoui the High Couit to 
decline interference on the writ side. It must consider 
and weigh all the facts and circumstances before it. 
eliminate prejudice and sympathy, and judicially 
determine whether or not interference vjould fur her 
fhe purpose of securing justice to the citizens Ordi- 
nVri Iv a right created by a statute should he enforce 1 
through the machinen provided by the statute creat- 
U^B it if the remedy provided by the statute is 

no^t reasanably adequate, effective and speed>, he 
Hi^h Court wmuiil not hesitate to interfere prov.ded 
the the right and of it r violation .s such 

that the cause of justice would be better promoted by 
nterference. It the na ure of the dispute re mres for 
ts adjudication evaluation of evidence and determi- 
nation of disputed facts, then the High Court is 


almo&t iDvariably disinclined to interfere and would 
prefer to roter the parties to the statutory or other 
alternative remedy provided : even in cases of clear- 
cut violations of law, the High Court would under- 
take to go into the merits 0 ) the controversy only if 
the itdtutory or alternative remedy is not adequate or 
etticaciousso as to afford to the aggrieved party effec- 
tive redress of his grievance, True dictates of justice 
on the facts and ciicum-tances oi the given case thus 
constitute the reiuisite yaristic which the High 
Court e.Tiploys in determining in its discretion whe- 
ther or not to exercise its constit'itional prerogative. 

W'here in order to adjudiciste up")!! the election 
petition the prescribed authority would have to con- 
sider the c rrectness of his own previous order, the 
order of the prescribed authority finally disposing of 
an election petition was n t subject to any appeal or 
revision, the election petition was likely to take 
longer time for its disposil than the writ petition 
and fuither, some more elections under the law 
relating to the Pauchayat Samitis and Zilla Parishads 
were likely to take place. 

Held, that these were a 

fying disposal of t^he m^uuuu un me merits. 

67 Pun L h 1238 :ILH (1966) 1 Punj 347 ; AIR 
1966 Punj 274 (278, 279) (Pt A) (Prs 6. 7, (DB). 

Art. 226— Other remedy open— Wrong rejection 

of nomination papers in an election to Panchayat 
Samiti-Writ petition ebaUenging the same Alter- 
native remedy open -Ao bar to issuance of writ 
under article in a fit case — Pun ab Panchayat 
Samitis and Zilla Parishads Act (III of 1961), S. 121. 

The existence of -an alterna ive remedy does not 
per se operate as an absolute legal bar to the exercise 
of jurisdiction of the High Court to issu« a writ of 
certioraii. etc under Art .;20 or to such relief heieg 
granted on it* writ side and this factor has only self, 
created relevance in the exercise of the Court's judi- 
cial discretion. In so far as interference on writ side 
with grievances relatir g to elections to Municipal 
Committees or to trie Panchayats, etc. is concerned, 
ore of the baMc and fundamental considerations 
which largely influen :e the judicial mind of the writ 
Court inducing it to interfere is when manifest 
injuslicc resulting from jurisdictional or grave and 
material legal infirmity, patent on he face of the 
record, is plainK discernible without requiring deep 
probj into confficting facts, and the alternative re- 
medy, if any, i> not equally effective. 

In order to determine whethir or not a given 
alternative remedy is ej'’ally adequate and quick so 
as to merit refusal by High Court to go into the con- 
troversy, it is necessary lo consider the nature of the 
challenge to the Of 'er rejecting petitioner’s nomina- 
tion paper as also the conduct of the writ petitioner. 
Thus, where ihe challenge to the order rejecting 
petitioner’s nommation paper was based oi, a clear-cut 
legal argument ur, ing gi ve error of law on the face 
of the re: rd which did not require enquiry into the 
disputed fact and the petitioner’s conduct was also 
free from blame and the writ petition was pre- 
sented with the utmost exp» dition, the existence of 

altt rnative remedy could not deprive the petitioner 

of his right to claim adju-lication of his grievance 
from High Court on the writ vide : 60 -^un L R 1185 
and Civil Writ No. 927 of 1964 (Punj) and AIR 1963 
Punj 28 and AIR 1901 S ^ 65, Foil 67 Pun L R 413 • 
ILR (1965) I Pui)i 466 : AIR 1965 Punj 170 (172 
173) (Pt A) (Prs 3, 4) (DB). ^ ’ 

Arts. 226 and 228 - Prnserution of person for 

violation of snm*' section or rule — Procedure tA be 

followed - (Crimin d P*C. (I898),S 438). 

The proper course of a person who is being prose- 
cuted for the violation of some section or rule of an 
Act is to raise an objection before the trying Court 
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for its decision on that point and to move the High 
Court on revision if the decision goes against the 
petitioner or in the alternative to move the High 
Court under Art. 228 and to satisfy the High Court 
that a case p- uding in a Subordinate Court involves a 
sub tantial question of law as to the interpretation of 
the Constitution the determination of which is neces- 
sary for the disposal of the case and to request the 
High Couit to withdraw the case to itself and either 
to dispose of the cas^ or to determine the question of 
law involved. Instead of this where he puts in an ap- 
plication for a v/rit under Art. 22fl to have the provi- 
sions declared u'tra vires the High Court would 
reject the petition on the ground that the proper 
procedure had not been followed. I L R (1958) Pun/ 
618 : 1958 Cri L ] 549 : 55 Punj L B 187 i AIR 1953 
Puni 77 (73) tPt A) (Pr 2) (DB). 

7 (m). Patent assumption of jurisdiction 
or want of iurisclictjon or flagrant 
disregard to principles of law. 

• Art. 22fi— Other remeJy — Income-tax Officer 

acting without jurisdiction under S 34, Income-tax 
Act — Other remedy under S. 66 (2) of Income tax Act 
available — It is not sutficient reason for rtfusing a 
party quick relief bv a writ or ordtr prohib tirg the 
authority acting without jurisdiction from continuing 
such action. Calcutta Discount Co., L^l v. Income tax 
Officer, Calcutta, (1960 2 S C R 241 : (1963) 1 S C J 
741 : (1961) I S C A 661 .* (1961) 41 I T R 191 : AIR 
1961 S C 372 (3S0) (Ft D) (Pr 28)^ 

• Arts. 226, 19 and 31 — Illegal seizure of gnnds 

in possession of petitioner in India, under no autho- 
rity of law, at instance of Jammu and Kashmir 
Police — Intri[i(>ement of funda-nental rights —Writ 
under Art. 226 — Remedy under S. 523, Criminal 
P. C. (Ciiminal P. C. (1898). S. 523). 

Whf^ro the police in India seized goods in posses- 
sion of the petitioner ia India, at the instance of Police 
of Jammu and Kashmir, and the seizure was not 
under any au:hority of law, inasmuch as they were 
not under orders of any Mjgistrete nor were they 
under ary of the Ss. 51, 95. 98 and 165 of the Cri- 
minal P. C., since no report of any olFence committed 
by the petitioner was made to the Police in India and 
the Indian Police were not authoiised to make any 
investigation and the whole affair w-as a hole-and- 
corner affair between the officers of the Kashmir 
Police and the Indian Police, the seizure of the goods 
from the possesMOn of the petitioner amounted to an 
infringement of his fundamental rights both under 
Art. 19 and Art. 31 and relief should be granted to 
him under Art. 226. 

The fact that the petitioner had made an applica- 
tion under S, 523, Criminal P. C , to the Magistrate 
will not bar the remedy under Art. 226, inasmuch as 
S. 523 would have no application to the facts of the 
case and the Magistrate woul 1 iiave no jurisdiction to 
order the return of the goods, Wazir Chand v. The 
State of Himachal Pradesh, 1954 SC J 600 i 1954 
S C A 1257 I 1954 Cri L J 1029 : 1955 S C R 408 i 
AIR 1954 S C 415 (417) (Prs 8. 9). 

• Arts. 32aDd 226 — Breach of rulesframed under 

Act— Remedy open to person aggrieved thereby. 

Where there has been any breach of the rules 
framed under an Act by the officers concerned, the 
remedy for such breachts is as provided for in the 
Act itself. Mere irregularities committed in conduct- 
ing an auction sale held under the provisions of the 
Actcarnot be said to have abridged the petitioner’s 
fundamental rights and so, Ait. 32 is not attracted. It 
is open to the petitioner under Art. 226 to approach 
the High Couit for a mandamus if the officers con. 
cerned have conducted themselves not (n accordance 
with law or if they have acted in excess of their 


jurisdiction. Cooverjee B Bharucha v. Excise Com. 
missioner. 1954 S C J 246 i 1954 S C A 2.58 t 19S4 
S C R 873 : AIK 1954 SC 220 (224) (Pt E) (Pr 10). 

Art. 226 — Fligh Court can issue direction to return 

amount of tax realised without authority of law — 
Existence of alternate remedy is not an absolute bar 
to entertain petition under Art. 226. See Excess Profits 
Tax Act (1940), S. 21 flP65) ITTJ 192 1 ILH 
(1965) 1 All 193 * (1965) 58 1 T R 777. 

Arts. 226 and 227— Remedy by way of certiorari 

open for quashing conviction on ground of lack of 
juri diction— Petition under Art. 227 is not maintain- 
able. 1963 All Cr R 208 : 1963 ( 2 ) Crt L J 595i ILR 
(1964) 1 All 178 s AIR 1963 All 585 (587) (Pt B) 
(Pr7)(DB). 

- — 226 — Certiorari — Order pas.scd without 
iurisdiclion — Existence of aliemalive remedy — No 

bar. 

A certiorari will lie against an order which is held 
to be without juri'diction; the presence of an alterna- 
tive remedy where the initial competence is wanting 
is no answer. AIR 1962 All 77 (80) (Pt C) (Pr 17).i 

— ^Art. 226— Olher remedy open— If, bar to issue of 
writ of prohibition. 

The existence of an alternative remedy is not a bar 
to the issue of a writ of prohibition. Where the ques- 
tion whether a house was evacuee property was 
decid d in 1953, to reagitate the same matter would 
amount to harassment of tha petitioner. So in spite 
of the existence of the alternative remedy, the pro- 
ceedings ought to be terminated hv the issue of a wxit 
of prohibition. 1959 All W R (HC) 685 : 1959 All 
L J 880. 

Art. 226— Other remedy — If bar to writ of certi- 
orari— Initial w'ant of jurisdiction — Effect of. 

Where certain Licensing Board constituted under a 
Statute could act only if it was properly constituted 
refuses certain application for license before it and the 
applicant applies for a writ < f certiorari for quaching 
its proceedings on the ground of initial want of juris- 
diction, it cannot be objected that the petitioners had 
an altarnalive remedy by way of appeal against the 
order. Further, the right to go up in appeal is not an 
absolute bar to the maintainability of a petition under 
Art. 226 of the Constitution and in circum.' tauces of 
the case it could not also be said that the alternative 
remedy was rqual'v adequate and efficacious, A I R 

1957 All 773 (777)'(Ft D) (Pr 15). 

Art. 226 — Other remedy open — Issue of 

Rent Control proceedings - Order of allotment with- 
out juris Metion — Issue of certiorari and madamus. 
See Hou.'^es and Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (.3 of 1947), S. 7. 1957 Ail 
L J 93. 

Art. 226- Other remedy open— "(Motor Vehicles 

Act (1939), S. 64). 

Ordinarily the High Court will not exercise its dis- 
cretion unher Ait. 220 if another alternative remedy 
is available. 

Where the petitioner’s application for g’'antof stag© 
carriage permit had alreidy ceen rejected '"nee on the 
g'’oiind that there was no vacancy and the order or 
the Appellate Authority confirmimz the decirion or 
the Transport Authority was also set aside by the High 
Court and in spite of the directions issued by the 
High Court to consider the application, the applica- 
tion had again bo n rejected on a ground which was 
beyond the provisions of S. 47. 

Held, that in those circumstances it could not be 
said that the alternative remedy wa' equally ‘^d^uats- 

1956 All L J 375 : 1956 All W R 505 i AIR 1956 AH 
594 (596, 597) (Pt B) (Pr 2'. 
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— ;Art. 226^ — Adequate alternative remedy open — 
Writ of certiorari it can be issued. 

The question of existence of a specific and adequate 
alternative remedy is material only when the question 
of issue of a writ of mandamus is under consideration 
and not in the case of a writ in the nature of certi- 
orari or a prohibition. Misc. Writ. No. 287 of 1950, 
Rel. on. 

Where the High Court comes to the view that juri.*^- 
diction not vested in a judicial or quasi-judicial tri- 
bunal has been exercised and a writ of certiorari 
should issue, such a wr t can be issued even if (here 
is an alternative remedy. I L R (1952) 2 All 949 : 
AIR 1952 All 99 (104) {Pt D) (Pr 8 ) (DB). 

—Art. 226— Tribunal or authorily acting without 
jurisdiction — Existence of an alternative remedy — 
Whether bars petition under Art. 226. 


The existence of even an adequate remedy does not 
bar the High Oiurts from issuing a writ under Art. 220 
in appropriate cases. Since the remedy is a disc'^e- 
tionary one. Cou'ts will not interfere where an ade* 
quate alternative remedy is available But if it appears 
that the Tribjnal or authority eute'tainirg a parti- 
cuiar matter is totally devoid of jurisdicUon, it will 
be nothing short of oppressiveness to refuse to enter- 
tain a petition and leave the aggrieve 1 party to pursue 
the alternative reuedy. (1963) 47 I T R 101 : (1961) 
2 Andh W H 393 : A I R 1962 Andh Pra 323 (326. 
337) (Pt A) (Pr 5) (DBl. 


Art. 226— PrerogaMve writ— Issue of — Alterna- 
tive remedy available— AsMimption of jurisdiction by 
Estate Duty Otficer not vested— Writ cm Issue— PeM- 
tion not barred. AIR 1962 Andh Pra 107 (109) (Pt B) 
(Pr 4). 

Art. 226— Other remedy open— Excrciseof luris- 

diction— Article— Rule — (iVladras Hitdu Peb’gious 

and Charitable Endcwmecls Act (1951), S. hi). 

Under S. 87, Hindu Religious and CharitableEn- 
dowrr^ents Act, it is obligatory on the Commissioner 
to give notice to the atfecteJ parties and to consider 
their objections before issuing a certificate. The en- 
quiry before the Commissioner is intended to give an 
opportunity to the per^ou in possession to piove his 
title and for the purpose of ascertairing primi facie 
whether the otfice- holder or the servant, as the case 
may be, bastille to the property. Section 67 gives 
the aggrieved party an alternative remedy by way of 
a suit. That being the pOMtion, the petitioner is not 
entitled to invoke the lurisdlct.on of High Court 
under Art. 220 of the Constitution. (195H 1 Andh 

W R 13 J AIR 1957 Andh Pra 777 (778. 779) (Pt A) 
(Pr5). 

—Art. 226 — Other remedy open — (Income-tax Act 
(1922), Ss. 33- A. 45). 

The Commissioner's j jrisdiction under S. 33- A of 

the Incoir.e-ta^t Act depends upon the order passed by 

the authority subordinate to him. \Vhere no order 

has been made by the Income-tax Oltcer and the 

complaint is that ha did not make an order g.v.ng 

stay hut issued a certificate to the revenue authorities 

for collecting the amount by coercive process and 

hat the revenue authorities are bringtng properties 

of the a^sossee to sale, the grtev ance bi tnc that the 
ui liic c» A'yA not exerci*J 0 his duty under 

s“T 5 "aVd^thft*he should be com pel led so the 

Even if it doeUhe mere existence of revisional Juris. 

I T R 252 . I L K (lose, Andh Pra 994 : 
S\ndh L 65G : 1956 Andh W R 752 . AIR 
1957 A P 114 (120) (Pt C) tPr IG-.M (DB). 


—Art, 226— Prohibition— Writ of— Other remedy 
open— (Madras Co-operative Societies Act (6 of 
1932). S. 51(1) ^c) ). 

Where the Deputy Registrar entertains a claim by 
the society under S. 51 (c) of the Ma Jras C^o-operative 
Societies Act, although the claim is barred urder 
R. 15 (1-A) of the rules framed under tbe Act, the 
alternative remedy by w.y of appeal and revisit n 
provided under the machinery of the Madras Act is 
no bar to the issue of a writ of prohibition against 
the Deputy Registrar from taking any further ar tion in 
re.spect of the claim in a case of this kind. AIR 1952 
Mad 613 :( 1 952) 1 M L J 557, Foil. A question of 
limitation involves a question of jurisdiction : AIR 
1949 P C 239 (242), Rel. on. If on the facts it is 
clear that the High Court would ir.terfere ultimately 
with the order that might emerge from proceedings 
taken under the Act.it is certainly net only proper 
but necessary for that Court to interfere earlier by 
way of a writ of prohibition, AIR 1957 Andh Pra 98 
(100) (Pt B) (Prs 5, 7. 8 . 9). 

—Art. 220— Other remedy— Issue of writ— Consi- 
deration — (Sales tax — Assam Sales-tax Act (17 of 
1947), Ss. 10 and 32). 

In appropriate cases, the High Court can always 
interfere by prerogative writs where it finds that 
manifest injustice is likely to result from unauthoris- 
ed and unwarranted acts of the Taxing Authorities 
which are loI sanctioned by the law. It is not correct 
to say that there being a remedy under the Sales Tax 
Act itself the person aggrieved unless he questions 
the constitutionality of the Act itself cannot seek his 
remedy under Art. 220 against ary action proposed 
to be taken under the Act by the authorities. It is 
open to the person who is served with the notice, to 
question the validity of the notice, even by an appli. 
cation under Art. 220. (1958) 9 STC 60 i H R (IQ57> 
9 Assam 365 r ^IR 1957 Assrm 179 (180, 181) (Pt A) 
(Prs2, 3)(DB). 

—Art. 226 — Other remedy open — Mistakes by 
Sales-tax authority in exercise of jurisdiction. 

Where the authorities under the Sales Tax Act have 
admittedly jurisdiction to go into certain matters and 
they committed mistakes in the exorcise of their 
jurisdiction the aggrieved party can have recourse to 
the remedies prescribed by the Act for setting mat- 
ters right. If ho has failed to do so the extraordinary 
jurisdiction of the Court under Art, 220 may not in 
the e circumstances be permitted to be invoked AIR 
1953 Cai 712, R^'l. on ILR (1954) 9 Assam 191 i AIR 
1955 Assam 195 (200) iPt C) (Pr 20) (DB). 

-Art 226 — Mandamus — Another remedy available 
— Comis 5 ioner of Sales Tax failing to exercise juris- 
diction (Sales Tax — Assam Sales Tax Act (17 of 
1917). Ss. 31 and 32). 

The fact that there is a specific remedy available is 
not in all cases an absolute bar to the entertainment 
of an application under Art. 220 of the Constitution. 
Where in a sales tax proceeding the order by the 
Assistant Commissioner dismissing the appeal of (he 
assessee was passed on 20«8*52 and communicated to 
the pslitioner on 4-9.52, and on 24-10-52 well within 
90 days from the date of that order, the petitioner 
moved the Commissioner against the appellate order 
of tte Assistant Commissioner, but the Commissioner 
mstead of a . ting under section 31 of the Assam Sales 
Tax Act and dealing with the application presented 
by the petitioner made a reference to the High Couit 

under S. 32 because the application of the petitioner 

was wrongly made for reference, which w-as mis- 

reference was dismissed by the 

High Court as being misconctived, and by this time 

the remedy of the petitioner under the Act had 
become time barred and it was clear that both the 
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petitioner as well as the Commissioner were under a 
misapprehtnsion of the real position in law. 

Held, that in ca‘e like this, and under the circum- 
stances alorfsaici, the High Court woulc be justified 
in issuing a writ quashing (he orders which are 
found to be wrong and direct the Commissioner to 
exercise his power under section 31 of the Act. ILR 
(1954) 6 Assam -207 i AIR 1954 Assam 170(172, 173) 
(Pt C) (Pr 5) (DB). 

Art. 226— Another remedy — Order wholly void. 

Orders pa'^sed by Minister of Excise in exerci>e of 
powers und^r notification No. M E. X. 120/s8/l 
dated 15-P-1948- Orders are wholly void and should 
be set aside in order that appellants may have their 
appeals disposed of— They can be quashed even if 
they are treated as orders of administrative authority 
— Petitioneis having no other remeoy for obtaining 
disposal of appeals— Relief under Art. 226 may not 
be refused AIR 1 j5L Assam 96. Dist. I L B (1953) 5 
Assam 363: AIR 1953 Assam 170 ( 176) (Pt C) (Pr 29) 
(DB). 

Art. 226— Other remedy open— Patent want of 

jurisdiction— Interference— (nci)me-tax OHicer ex- 
ceeding authority — (Income-tax Act (1922) S. 34). 

A patent want of jiirisdictioD entitles the petitioner 
to obtain immediate relief from the High Court, even 
though he could raise the plea of want of jurisdiction 
in a higher tribunal and even though he may have 
acquiesced in the want of juris Jiction. But the want 
jurisdiction must be a patent one. 58 Bom LR 184 : 
(1956)29 ITP 856 : ILR (19i6) Bom 374 i AIR 1956 
Bom 530 (5?36) (Pt F) tPr 16) (DB). 

[Reversed on another point in AIR 1963 SC 1356]. 

Art. 226— Other remedy— R T. A. refusingap- 

pHcation tor grant of permit — Appeal — Adverse 
order by Appellate Authority — Order of R T. A. if 
can be challenged by writ petition— Belief against 
appellate order when can be granted— (Motor \'ehi. 
cies Act (1939), Ss. 47, 64). 

It is quite true that the existence of an alternative 
remedy is not an absolute bar to a recourse to 
Alt. 226 of the Constituion, but if a party has availed 
himself of the ordiofry remedies provided for by a 
special Act, he cannot thereafter turn rouid ard 
begin once again from the bottom by chadenging the 
original order under Article 226 of the Constitution. 
The petitioner can only attack the order of the Ap- 
pellate Authority and the High Court can grant relief 
if the Court is satisfied that there is in such appellate 
order any error apparent on the lace of it or the order 
is taiited with any illegality on the face of it T L R 
(19.58) 1 Cal 486 , 61 Cal W N 726 : AIR 1957 Cal 
638 (643.644) (Pt E) (Prs 18, 21). 

Art. 226— Other remedy— Want of jurisdiction 

in TriDunal — Effect. 

Though no exception can be had to the principle 
that if a person has an alternative legal remedy which 
is sutticient, then he must exhaust it before ^oming to 
High Court where a person can show initial lack of 
jurisdiction in any ju-iicial or quasi judicial Tribunal, 
the High Court should deal with such matter and 
grant relief. 61 Cal W N 75S : (1958) 33 ITR 194 : 
AIR 1957 Cal 591 (592) (PtA) (Pr 4). 

Art. 226 — Resolution under S. 138 (1) (c). Bengal 

Municipal Act, 1923, in excess of powers - Remedy 
under S. 1^8 B-^ngaUMunicipal Act (19^3), inadequate 
— High Court can interfere under Art 226. See 
Municipalities — Rental Municipal A2^ (15 of 1932) 
S. 138 (1) (c). AIR 1955 NUC (Cal) 2073. 

Art. 226— Other remedy open — Proceedings to 

quash order of Rent Controller under W. B Pre • ises 
Rent Control (Temporary Provisions) Act, 1950 — 
Inferior Court acting wholly without jurisdiction — 


High Court will interfere' even though there is other 
remedy, such as right of appeal or review -(Houses 
and Rents — W. B. Premises Rent Control (Temporary 
Provisions) Act (1950) Ss. 5 and 32). AIR 1955 NUC 
(Cal) 798. 

——Art. 226 — Although the Writ is not of course it 
will nevertheless be granted ex debito justitiae. to 
quash proceedings which the Court has power to 
quash, where the application is by aggrieved party 
and it is shown that the Court below has acted with- 
out jurisdiction or in excess of jurisdiction and the 
Writ i.s available to th^= applicant although there is 
an alternative remedy. The Commissioner for Work- 
men s Compensation has no right to refuse hearing 
anu deny natural j’ustije to the party Where the 
objection to jurist iction was apparent on the face of 
the proceedings, the alternative remedy of appeal 
cannot stand in the way of the Writ being issued if 
there is found to be an absence of or e.xcess of juris- 
diction in the Commissioner of Work nen s Compen- 
sation in dealing with the matter in queslion. ILR 

(1952) 2 Cal 412 I 88 Cal L J 1 17 i 56 Cal W N 73 i 
AIR 1952 Cal 112 (115) Pc C) (Prs 16, 20, 21). 

“ Art. 226 — Other remedy open — Writ petition 
cballengiug jurijdiction of ad j :dicatingau'hi'rily and 
also challenging enquiry and order as beng ex facie 
erroneous High Court can entertain petition 
altho igh petitioner has not exhausted remedies 

undersea Customs Act (1878). 

It is well settled that where a petitioner challenges 
the jurisdiction of the adjudicating authority or the 
validity ol the en ^uiry itself or the impugned order 
on the ground that there is an ex facie error there- 
under, he need not wait until he has exhausted the 
alternative remedy and therefore can ile a petition to 
set aside the impugned order w.thout having recourse 
to such alternitive re ne y ; AIR 1902 SC 1621, 
Dlsting. (1964) 5 Guj L R 633 i AIR 1965 Guj 135 
(138) (Pt C) (Pr 3) (DB). 

~ — Art. 226 — Other remedy open — Election of 
director ot Dank held invalid bv m sinte^pretation 
of bye.law — Issue of writ Himachal Pradesh Co- 
operative Socieiies Act (13 of 1956). S. 112) 

Where an arbitrator appointed by the Registrar 
Co-operative Societies under S. 88, Himachal Pra- 
desh Co operative Societies Act, 1956 holds the 
election of the petitioner as a Director of the Co-ope- 
rative hank as invalid bv misi. terpreting bye-law 
59 (v) of the Bank, resulting in the miscarriage of 
justice, and the lecision of the A bitrator is ufmeld 
by the superior authorities, this is a fit case where 
the H gh Court should exercise its powers, conferred 
by Alt 228 ind not dri . e he petitioner to the neces- 
sily of tiling a regular civil suit. The petitioner 
may have a right of suit, under S. 1 Iz of the Hima- 
chal Pradesh Co-operative Societies \cc but under 
the circumstances of the case it would not be con- 
sidered as an equally ethcacious remedy. AIR 1959 
Him Fra 1 (2) (Pt A) (Pr 8). 

Art. 226 — Writ of certiorari — Other remedy 

open. 

It is true that a writ of certiorari will not ordi- 
narily be entertained or issued where the applicant 
has a remedy under the law and could easdy pursue 
it, but where proceedings are taken by an inferior 
tribunal without jiirisd’ction a writ of prohi^ilion 
will lie. AIR 1955 S C 233 : (195 )) t Mid 
)57 Rel.oii. ILK (19.5.5. inyd 8i8 : A I R 1956 Hyd 
56(57) Pt A) (Pr 3; (DB). 

Art 226— Other remedy open —Ex parte asses^ 

ment o* income-tax — Application under Article-" 
(Hyderabad Income tax Act (8 of 135"-F) S. 31 (4)4 

An ex parte assessment liavii g been made 'tn er 
S. 31 (4) against the applicant he applied lor me 
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issue of a writ of ceitiorari. No notice of demand 
under S. 41, Hyderabad Income-tax Act. was made 
upon the petitioner and he could not therefore file 
♦he application within 30 days from the service of 
notice of demand as specified in $. 39 nor could he 
present an appeal or a revision within the time speci- 
fied in Ss. 42 and 45. The petitioner, however, filed 
a petition under S. 39 before the Income-tax Officer 
and under S. 45 before the Commissioner. The In- 
come-tax Officer did not agree to reopen the assess* 
ment in spite of reminders by the petitioner. The 
Commissioner on the other hand rejected the peti- 
tion on the ground that it was barred by limitation : 

Held that in these circumstances the objection that 
the applicant could have pursued other remedies 
under the Act had no validity. ILR (1955) Hyd 
486 : AIR 1955 Hyd 187 (189) (Pt A) (Pr 8) (DB). 


Art. 226 — Another remedy open— Remedy by 

way of Suit open under Hyderabad Endowments 
Regulation — (Hyderabad Endowments Regulation 
<1358 H.) S. 10 (b) and R. 83 framed under 5. 16). 

Where the petitOner had another remedy open 
under 10 (b) of the Regulation and R. 83 by way of 
a regjlar suit, but the Minister had acted without 
due authority of law and without any jurisdiction or 
in excels of ^is legitimate jurisdiction in ordering de 
novo inquiry and in the impositioa of the commitUe 
of his own choice. 

Held, that the High Court was not fettered by the 
circumstance that an alternative remedy existed in 
issuing an order under Art. 226. ILK (1955) Hyd 
337 I AIR 1955 Hyd 82 (93. 94) (Pt D) (Pr 47). 

Art. 226 — Other remedy ^ Contract Act (1872), 

S 72 — Party entitled to relief by way of refund under 
S, 72 Contract Act— Not precluded from resorting to 
relief under \rt. 226 — Contract Act (1872), S. 72. 

1983 Ker L J 350. 


Art. 226 — Other remedy open— Issue of writ — 
< Motor Vehicles Act (1939), Ss. 62 and 64). 

If the petitioner is able to satisfy the Court that in 
granting a temporary permit to the Director of State 
TranspO't, the Regional Transport Authority has 

acted, not merely erronously but in patent and total 

disregard of the provisions of the Motor Vehicles 
Act or in flagrant violation thereof, the Court is not 
debarred from exercising the jurisdiction under 
Art 226 on the ground thit the petitioner could have 
obtained his remedy in some otherjimanner. By issu- 
ing a temporary permit \ to the 

State Transport what is achieved by the Regional 
Transport Authority is to set at naught the provisions 
of <5 02 of the Motor Vehicles Act. Therefore, m 
such'a case the Regional Transport Authority acts in 
patent and total disregard of the provision i of the 

tKatufon^' under 22 Vif ^aintLable thou|h 

Ibl : I L R (W) Ker 1224 i AIR 1960 Ker 35 (37) 
<Pt A) (Prs 4, ."i)' 

Art 22 fi-Who can apply 80^* 

prned bv Kerala Education Art, 19o8 -Petition by 

teachei against order of transier by manager on 

aUegat on that order was beyond competence of 
allegation ‘ order of manager, even if peti 

manager so. could not afford ade- 

Sremedy^topefitloner and his petition for relief 

quate ‘yU not be re|erteJ on that ground. 

Tl R ^952“ S c 16 (21), Ref. 1960 Ker L T 803 , 
<1960) Ker L J 1182. 

226 — Other remedy open— Writ of ccrtio- 

»ari — When can be issued. 

[Vol. 4.J Fn.D. 43. 


There is no rule, with regard to certiorari, that ft 
will lie only where there Is no other equally effective 
remedy. Ordinarily, the superior court will decline 
to interfere until the aggrieved party has exhausted 
his other statutory remedies, if any. But this rule is a 
rule of policy, convenience and discretion rather 
than a rule of la w. If an inferior court or tribunal 
(a) acts wholly wi hout jurisdiction or (b) patently 
in excess of jurisdiction or (c) manifestly conducts 
its proceedings contrary to the iul)s of natural justice 
and all accepted rules of procedure which offends 
the iuperior court’s sense of fair play, the superior 
court may issue the writ of ceitiorari. In a proper 
case of the kind mentioned above the superior 'Court 
should inteifere. A I R 1958 S C 80; AIR 1957 S C 
882 and AIR 1952 S C 192, Rel. on. 

The fact that the petitioner, acting on the wrong 
advice had not preferred any appeal under S, 17, 
Payment of Wages Act, against a direction made 
under S. 15 (3) of that Act is no grouni for departing 
from the ordinary rule against inleiference by certio- 
rari under Art. 220. (1960) 1 Lab L J 299 1 1959 
Ker L J 1416. 

Art. 226 — Other remedy oprn — Order without 

jurisdiction— Inter! ereoce. 

Where the question raised is one of want of juris- 
diction the judicial review under the Article is 
always available, and the objection that the remedy 
by way oi appeal available precluded an application 
under Art. 226 has no substance in such a case. 1959 
Ker L J 93. 

—Art. 226 — Other remedy open— Returning officer 
accepting nomination paper not velidly presented — 
Relief can be granted under Art. 220— Remedy under 

R. 130 of Machva Rharat Municipal Election Rules 
(1950) is wholly inadequate — (Municipalities — 
Madhya Bharat Municipal Election Rules (1950), 
R 130). Madh B L J 1955 H C R 848 i ILR (1955) 
Madh Bha 387 i Madh BLR 1955 Civ 254 i AIR 
1955 M B 179 (181) (Ft B) (Pr 5) (DB). 

Art. 226 — Preliminary objection raised by peti- 
tioner regarding consideration of his application 
alone for grant of permit i ejected by R. T. A. — Ob- 
jection being one which goes to root of matter can 
oe taken in writ proceedings even if not raised in 
app^al — Omission to take any steps against rejection 
order, bef >re filing of ap leal, does not preclude peti- 
tioner from challenging that order in writ proceed- 
ings. 1965 M P L J 272 : 1965 Jab L J 4S6 : A I R 
1905 Madh Pra 145 (147, 14S) (Pt B) (Prs 5, 6) (DB). 

Art. 226 —Displaced Persons (Compensation and 

Rehabilitation) Act (1954), Ss. 19, 22 — Notice under 

S. 19 issued— Conditions laid down in the Act how- 
ever not complied with — Interlerence under Art. 220 
of the Constitution held justified though petitioner 
had not filed an appeal under S. 22 of the Act. See 
Displaced Persons (Compensation and Rehabilitation) 
Act (1954), S. 19. AIR 1962 Madh Pra 56 (DB). 

Art. 226 — Other remedy open — Error on part 

of inferior tribunal very manifest and patent - High 
Court will interfere though other remedy open. 

It is always discretionary with the High Court to 
exercise its writ jurisdiction when another remedy, 
equally efficacious, is available to the paity coming 
to the High Court for issuance of any writ. But 
when the error on the part of the inftrior tribunal is 
so manifest and patent, the High Court will ba fully 
justified in stepping in to correct the same instead 
of directing the party aggrieved to go the prover- 
bially tortuous way of a regular suit to have it cor- 
rected. 1961 Jab L J 952 i 1961 M P C 698 i 1981 
M P L J 1081 I ILR (1962) Madh-Pra 38. 
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Art. 226- Other remedy — Order without juris- 
diction — Issue of writ to quash — (Income-tax Act 
(1922), S. 33-A.l 

The existence of another remedy bv way of revi- 
sion to the Commissioner of Income-tax may not be 
sufficieDtiorefn.se relief to the petitioner, if she is 
otherwise entitled to it. The question is really one 
of jurisdiction. Where the Income-tax Officer had no 
jurisdiction to include minor partner’s income in the 
income of his mother who was also a partner in the Brm 
in the sense the law did not authorise such an inclu- 
sion, there i.s no bar to the exercise of discretion in 
favour of the petitioner to grant her the relief to 
which she is entitled, as ex debito justitiae. (1959) 2 
Mad L J 437 : (1959) 37 I T R 204 : A I R 1960 Mad 
S57 (358, 359) (Ft C) (Frs 9. 12), 


Art. 226— Other remedy— Issue of writ — (Mad- 
ras Hindu Religious and Charitable Endowments 
Act 119 of 1951), Ss. 39 (2) and 41). 

The Area Committee under Madras Act (19 of 1951) 
exercises a quisi-judicial function in making the ap- 
pointment of non hereditary trustees under S. 39 (2) 
and they have to brirg to bear on the question an 
independent and unbiassed judgment Where the 
Area Committee had really no reasons, to make the 
appoirtment the order of appointment cannot be 
treated as one passed is contemplated by Ss. 41 and 

39 (2) of the Act. The existence of an alternative re- 
medy and the failure to resort to it cannot be a bar 
to the )urudicti( n of the High Court. (1958) 2 M L I 
47 : ILR ( 195S) Ntad 6.i7 ; 7 1 Mad L W' 265 -AIR 

1958 Mod 275 (277) (Ft A) (Pr 6). 

Art 226 — Jurisdiction of II igh Court — Oiher 

renier^y open It tier to interference \^)th crronecus 
finding of subordinate tribunal - Madras Estates 
(Abolition and Conversion into R>ntw8ri) Act (26 of 
1948)--Crroreous dec sion oi Abolitioi Tribunal on 
no cviaeuce at all or on no real evidence — Inter 
ference by High Court under Art. 226-rract:te. 


The fact that under the Madras Estates (Abolition 
and Conversion into Rjotwari) Act. 1948, the party 
aggrieved by an order of ihe Es'atfs Abolition Tri. 
buna has a icn.edy open to him by way of a suit to 
establish his claim, roes not preclude the High Court 
Horn interfering with an errontous finding of the 
Tribunal, in exercise of its jurisdiction under Ait. 226. 

Where the majority of (he Estates Abolition Tri- 
bunal decided that three grants of five isolated ham- 
lets in ram-fed areas wi h wet and dry lands and 
isolated wet blocks inscattered places in four villages, 
together constituted an estate as detned by S. 3 (2) (d) 
of the Madras Estates Hand Act, which has been 
incorpoiated into the definition in 8.2(7) of the 
Madras Act (26 of 1943), on no evidence at all, or at 
least on no real evidence, such an error apparent on 
the face of the record can be rectified by the High 
Court in exercise of the powers vested in by Art 226 

‘ J 'MS 


Art. 226 — Order without jurisdiction — Otbe 
remedy open. See Income-Tax Act (1922). S 5.A i8 
(1955) 2 M L J 26 : AIR 1955 Mad 39 (DB), ^ ^ 


—Art. 226— Prohibition writ of — Existence of al. 
ternative remedy is irrelevant consideration iu 
granting w'rit. 

A writ of prohibition lies to prevent an inferior 
tribunal frorn exc^ding its jurisdiction or even from 
assuming a jurisdiction which does not vest in it 
under law. It also lies if a provision of a statute is 
contravened by the tribunal or even if any principles 
of law are contravened In deciding the question 
whether a writ of prohibition should issue or not, 
the existence of an alternative remedy is an irrele- 
vant consideration when the complaint is that an 


inferior tribunal is exceeding its jurisdiction or is 
assuming a jurisdiction not vested in it by law. If 

the tribunal is permitted to exercise that jurisdiction 

'''P'S . 'r ^N^cted to, if it exercises it wrongly, the 
mischief would be done before the alternative rem^y 
is availed of. It is unnecessary to insist upon a party 
complaining that he should first suffer and submit 
himself to the jurisdiction which is being wrongly 
exercised or is wrongly exceeded and then take ad. 
vantage of the alternative remedy. 1952 Mad W N 

?HGMF/ 26 MDBn ^ 


Art. 226 — Other remedy — Constitution of the 
statutory tribunal which passed the impugned order 
can be challenged only hy writ petition - Motor 
Vehicles Act (1939), S. 44 (2). 


v>nere rne petitioner challenges the constitution of 
the Regional Transport Authority on the ground that 
there was no non-official member appointed to that 

as required by S. 44 (2) of the Motor 
Vehicles Act that question can properly be urged 
only in a writ petition and not before statutory tri. 
bunals under the Act. (1964) 1 Mys L J 307 : A I B 
1964 Mys 288 (290) (Pt A) (Pr 4) (DB). 


'^’“Ait. 226 — Panebayats — Bombay Village Pan- 
chayats Ac^ (6 of 1935), Ss, 9, 107- A — Enquiry under 
— Pow’ers of Enquiry Officer — Extent of — Production 
or oral evidence disallowed - Parties asked to prove al- 
legations exclusively by documentary evidence— Order 
held arbitrary and beyond jurisdiction — Existence of 
remedy under S. 107. A — Not a bar to seek relief under 
^Ut. 226 of Constitution. See Panchayats — Bombay 
Village Panchayats Act (6 ol 1933), S. 9. ILR (i960) 
Mys 442. 


Art 226— Other remedy open — Want of juris- 
diction— W rit petition- (Motor Vehicles Act (1939), 
Ss. 62, 134 (2)). 

Where the Regional Transport Authority in passing 
the oroers granting temporary permits has failed to 
apply its mind to find out whether ore or other of 
the circumstances mentioned in section 62, Motor 
Vehicles Act, did exist, he acts witnout jurisdiction 
and the grant of the temporary permits is liable to 
be quashed in a petition under Art. 226, Constitution 
of India, although the aggrieved party has not ex- 
hausted the remedies available under the Motor 
Vehicles Act. ST AlysLJ 113 and 57 Mys L J 115, 
Pei, on. The existence of an alternative remedy is, 
no doubt, an important circumstance to be taken 
into consideration in the matter of the exercise of the 
jurisdiction under Art. 226. Bui when there is a 
patent want of jurisdiction, the petitioner wou'd be 
entitled to obtain immediate lelief from the High 
Court. AIR 1956 Bom 530, Rel. on. 

There is nothing in S. 134 (2) of the Motor Vehicles 
Act which ran be construed as being applicable to a 
case in which a competent authority under the Act, 
acts wholly without jurisdiction. Nor can the powers 
of the High Court under Ait. 226, be afiected in any 
way. by such a provision. 37 Mys L J 117 i I LB 
(1959) .Mys 143: AIR 1959 Mys 120 (J2I, 122) 
(Prs 3,4,5) (DB). 

Art. 226 — Alternalive remedy — Jurisdiction of 

High Court— Writ of quo warranto. 

No doubt, the fact that there is an alternative re- 
medy does not take away the jurisdiction of the High 
Court under Art. 226, but none of the remedies pro- 
vided by that Article are as of right. Where theie ^ 
another remedy available, which Is adequate and 
effective, a writ will not ordinarily be issued, but the 
Court may issue a writ of quo warranto where the 
alleged intrusion is patent. AIR 1953 Nag 81, J o 
on. 1954 Nag L J 644 i ILR (1955) Nag 557 : A I n 
1955 Nag 9 (10) (Pt A) (Pr 5) (DB). 
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' ' Art. 226 — Petitioner challenging demand made 

upon him under S. 7 (2) of Finance Act, 1951 a^ 
being wholly without jurisdiction — Validity of 
S.7(2) itself challenged — Contention that in case 
section be valid, case did not fall under it, raised — 
Contention that before invoking Art. 220, petitioner 
should have exhausted remedy provided Iby Act 1 
of 1944 held not maintainable in view of fact that 
Government had not proceeded under Act 1 of 1944 
and also because the petitioner questioned the very 
authority and jurisdiction to make the demand which 
was alleged to be not under the Act but wholly out- 
side it I L R (1952) Nag 156 i A 1 R 1952 Nag 139 
(141) (Pt A) (Pr 11) (DB). 


—Art. 226 — Other remedy open— Order made hy 
authority having no jurisdiction — Appeal from 
order not availed by petitioner— Writ petition ii not 
barred. 

The work of a contractor and a sub. contractor 
cannot be termed as work and employment. The 
Bihar Shops and Establishments Act has therpfore 
no application where the relationship between the 
petitioners and respondent is that of a contractor and 
a sub contractor. Since the Act has no application 
to the relation of contractor and his sub contractor 
the authority prescrioed under the Act has no 
jurisdiction to deal with the matter; and this absence 
of jurisdiction in the authority is a special circum- 
stance in the ci‘e lor the maintainability of the 
writ application under Art. 220, even though the 
petitioners have n^t availed themselves of the alter- 
native remedy. C W I C No 135 of 1905 (Pat), foil.; 
A I R 1955 S C €01 and A I R 1954 Pat 43. Rel. on. 
1905 B L J R 702 I A I R 1900 fat 127 (129) (Pt A) 
(Prs 3. 5, 0) (OB). 

Art. 220 — Other remedy open — (Bihar and 

Orissa jpublic Demands Recovery Act (IV ot 1914), 
Ss. 43 and 44— Applicability). 


Sections 43 and 44 of Act ilV of 1914) apply only 
to a case where the certiricate has been duly filed* 
under the Act; in other words, when 'public demand’ 
is due within the meaning of S. 3 (6) of the Act. If 
at the time when the ceriificite is signed by the 
Certificate Officer there is no ‘public demand’ due 
from a person the cer;ificate is ultra vires and all 

the proceedings founded thereon are null and void. 

In such a case, Sections 43 and 44 of the Act have 
no application, and the person is not bound to have 
recourse to the special machinery provided in these 

sections 25 Cal 833 IPC) Foil. A I R 1928 Cal 808, 
r7i on! ilK 1956 Pat 89 (90) (Pt B) (Pr 4) (DB). 


226 — Mandamus — Other appropriate re 

medy open but not a /ailed — Discretion of High 
Court to issue writ. 


The power to grant relief under Art. 220 of the 
Constitution is discretionary — Where the petitioner 
has another eife.'tive remedy open to him but has 
failed to avail of it a petition under Ait. 220 will 
not generally be entertained. It is on y in most excep- 
Sonal cases^ where the conduct of he authonties 
concerned is such as to make it clear that they 
have not been discharging them duties and are not 
likely to do fo without the guidance of the Court 
Ihat the Court will be justiSed in 

(1952) 3 STC7(AIR 1952 Pepsu 106 (108, 109) 
(Ft C) (Pr 9) (DB). 

Art 226 — Writ Petition under — Existence of 

alternative remedy - Effect -Irregularity in con. 
duct of election - W.it petition ,s maintainable 
though election petition could have been filed. 

The existence of an alternative remedy is an ex- 


Upon that jurisdiction under Art. 220 which can be 
invoked in a fit case by an aggrieved party when the 
true dictates of justice so cemaud. The noatter is 
pre-eminently one of judicial disrretion. No in. 
flexible and rigid rule can or should therefore be 
formulated to serve as a straight jacket in all cases. 
Each case has to be dealt with in its own peculiar 
setting and circumsfinees. The mere availability oi 
an alternative remedv does not itself impose an 
obligation on tbe High Court to relegate the 
aggrieved party to such remedy. (1904) 00 P L R 
1185, Rel. on. When the irregularity committed by 
the Peturiiing Officer has gone to the very root of 
the matter, the mere fact, therefore, that the peti- 
tioners did not file an election petition will not debar 
them from seeking the aopropriate remedy by way 
of a petition under Art. 220. 1965 Cur L J 4S2 : 67 
Pun L R 672. 

Art. 226 — Punjab Ck>operative Societies Act 

(XXV of 1901), Ss. 27 08 (1) (c) — Action under 
S. 27 1) by Registrar — Condition precedent — Non- 
compliance — Removal of directors held contrary to 
S. 27— Remedy of appeal under S. 68 (1) (c) available 

— Petition of directors under Art. 220 of Constitu- 
tion not barred. See Punjab Co-operative Societies 
Act (XXV of 1901), S. 27. 1964 Cur L J 157 (Punj). 

Art. 226— Other remedy. 

Ordinarily, the High Court does not interfere in 
writ proceedings if tho petitioner has not made use 
of any altern«»tive remedy available to him under 
the law, Out wh »r 0 the impugned order, is patently 

illegil and has resulted in great injustice to the peti- 
tioners, it is a fit case in which the High Court 
should interfere hy issuing the prerogative, writ of 
caitiorari. 65 Pun L R 742 i 1963 Cur L J 60. 

Art* 226 — Other remedy available — Grant of 

temporary permit under S. 62 of Motor Vehicles Act 

— It is doubtful whether appeal lies against such 
grant — But even if an appeal lay if the authority 
acted without jurisdiction in granting temporary 
permits without applying its mind whether the cir- 
cumstances mentioned in S. 02(c) existed or not, 
the High Court would be justified in quashing the 
grant by way of a writ of certiorari even though the 
petitioner had not exhausted the remedies available 
under the Act. AIR 1959 Mys 120 and AIR 1958 
Ker 19, Rel. on. 64 Punj L R 34 i AIR 1962 Punj 17 
(23) (Pt E) (Pr 13). 

Art. 226 — Alternative remedy — Though open 

not availed of — El feet — Discretion of Court to 
entertain writ petition. 

The existence of an alternative’’ remedy is not aa 
absolute bar to the entertainment of writ petition and 
the Court has discretion to entertain the petition even 
though the petitioner had not availed of the alter- 
native remedy provided by law. 

Where the writ petitioner challenged the order of 
assessment to sales tax as being without jurisdiction 
in view of Art. 286 (1) (b) of the Constitution, with- 
out filing any appeal against that order as provided 

by S. 13 (1), Rajasthan Sales Tax Act. 

• ■Held, that in the circumstances it would not be 
proper to dismiss the petition in limine on ground 
that the .‘petitioner had not availed of the alternalive 
remedy. A I R 1901 S C 1500. Rel. on. (1964) 15 
S T C 966 : I L R ( 1963) 13 Raj 908 i 1963 Bai L W 
517 : AIR 1964 Raj 5 (8) (Pt A) (Pr 5) (OB). 

[Reversed in A I R 1908 S :C 142, wherein the 
Supreme Court held dhat the High Court should 
have declined to entertain the petition as there 
must be something more in a case to warrant the 
entertainment of a petition under Art. 226, something 
going to the root of the jurisdiction of the Sales Tax 
Officer, something to show that it would be a case 
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oi palpable injustice to the assessee to force him to 
adopt the remedies provided by the Act, But the 
case was, however, reversed on the pround that 
the High Court should not have decided disputed 
OTestions of fact, but should merely have quashed 
tne as5essm«ct order on the ground that the Sales 
Tai Officer had n >t dealt with the question raised 
before him and remanded the case— Ed. j 

—Art. 226— Other remedy — Pka of bias- Proper 
approach. 

The existence of an alternative remedy is no doubt 
one point to be considered in deciding whether a 
writ application should be entertained or not. But 
H does not affect the jurisdiction of the High Court 
to entertain such application even though there may 
M available to the petitioner an alternative remedy 
keeping in view the special circumstances : I L R 
Ij. 957) 7 Raj 723, Fel. on. Wliere the interest and 
bias of the appellate authority is alleged to be the 
iround for not following tbe alternative remedy, 
!he proper approach to the case i< to determine 
whether there are reasonable grounds for inferring 
a bias justifying a reasonible apprehension that the 
appellants will not secure a fdr and objeefiv^e deter- 
mination of their appeals. A I R I960 SC 408 Rel 
on. I L R (I960) 10 Raj 1392 ; 1962 Pai L W 523 • 
AIR 1961 Raj 130 (132. 133) (Pt A) (Prs 6, S). 

Art. 226— Other remedy open -Issue of writ. 


Where the local limits of an existing municipal 
^rd are sought to be altered, but they have not 
been altered by a competent authority, and in this 
atate of affairs the municipality goes to the polls and 
elects Its members, then it is not the duly delimited 
municipalify which has gone to the polls but a 
dmerent body, and the error is so fundamental that 
it is not an error merely in the holcing of an elec 

gees to affect: the very 
constitution of the municipa'ity in the eye of law 

Every substantial error made in violation of the 
provisions of the Act may not be c ipable of being 
ehallenged before an electioo tribunal. In such a 
case the error can be corrected under Art. 226 of the 
Constitution. ILR (195'^) 9 Raj 1084 : AIR I960 Rai 
152 (156. 157, 158) (Pt A) (Prs 12 to 14 20 21 

(DB). * • ^ ’ 


-- AH. 226 -Other remedy open-Rajasthan Public 
Demands Reco-ery Act (V of 1952). S. 20 - Condi- 
aons requisite for laying foundation for proceeding 
anderthe Act not complied with -Defaulter should 
aol be driven to remedy of suit under S. 20 — High 
Court should issue order in the nature of prohibition. 

There are lour essential which are the foundation 

3or proceedings under the Rajasthan Public Demands 
Recovery Act. It IS cjnly when all these conditions 
are present that foundation is laid for the Collector to 
take action for recovers under the Act. If any of 
these conditions is not present, there is a patent lack 

of jurisdiction in the Collector to proceed under the 

Act. In such a case, a defaulter should not be driven 
to the remedy of a suit under S. 20, for such a remedy 
would not bo equally effective, beneficial and conve- 

u ‘h^t High Court should 

jwohibit the Collector in his extraordinary jurisdiction 

Jrom proceeding in a matter in which he has not laid 
loundations of his jurisdiction. The remedy 
j^ght by the defaulter in such a case would be of 
the nature o! prohibition 1957 Raj L W 370 'ILR 

^ A) (P** 7) 

bDB). 


-—Art. 226— Other remedy open— Fajislhan Public 
Demands Recovery Act (5 of 1952), S. 20-Conditions 
requisite lor laMng foundation for proceeding under 
fhe Act not complied with— Defaulter should not be 
driven to remedy of suit under h. 20 — High Court 


should issue order in the nature of 
1958 Raj 17 (18) (Pt A) (Pr 7) (DB). 


prohibition. ATB 


—Art. 226 - Another remedy open - (Adminis. 
tratiori of Evacuee Property Act (1950), Ss. 26 

ana 27). 


Held, that the action of the custodian authorities 
was apparently so unauthorised that the pelition 
under Art. 226 against their orders would not be dis- 
missed simp’y on the ground that the Custodian or 
Custodian-General, as the case may be, had discre* 
tionary powers of interference in revision under S. 28 
and 2/ of the Evacuee Property Act and the peti- 
tioner did not avail of it. 1958 Raj L W 308. 


— Art. 226— Odier remedy open 
— Aimer-Merwara Municipal it its 
1925). S. 93). 


— (Municipalities 
Regulation (VI of 


Section 93 permits appeal against asse^sment or 
levy ot the tax — Where what is objected to in the 
petition under Art. 220 is the very foundation of the 

® application is entertainable. 

19o8 Raj L W 304 i ILR (X95S) 8 Raj 195. 


Art. 226 Other remedy open — Order impeached 
not showing under what law it was passed - Effect. 

Unless an order interfering with the rights of cer- 
tain persons shows under what law it was passed and 
by what officer, so that they may know whit alter* 
native remedy they have, the High Court would not 
be prepared to deny justice to them under Art, 226 

?n - 4 rf availability of another remedy. 

Explained and Distinguished. 1958 

Raj L W 241 1 ILR (1958) 8 Raj 205. 


. 2^— Other rerredy oprn — (Panchayats — 

Rajas han Panchayat Raj Rules 1954). R. 19). 

Rule 19 contemplates election petition against in- 
dividual Panchayat. It does not contemplate an elec- 
tion petition asking the tribunal to declare tbe entire 
electiori invalid on the ground of a fundameLtal defi- 
ciency in carrying out the mandatory rules relating 
to the holding of the election. Where by the pelition 

1' Is not the election of any individual 
panch or Sarpinch or Up sarpanch that is challenged 
but that the entire election is void on the ground of a 
fundamental deficiency in the procedure preceding 
the election, the High Court is entitled to interfere in 
the exercise of its extraordinary jurisdiction. 1957 
Raj L W 317 I ILR (1957» 7 Raj 177 i AIR 1957 Raj 
95 (97, 98) (Pt B) (Pr 7) (DB). 


“ Art. 226 — Another remedy — Election proceeding 
— Rajasthan Panchayat Election Rules (1454), P. 20 
Election of candid^te though declared, ignored by 
Returning Officer and another election held — Mis- 
conduct of Returning Officer— Remedy of candidate 
is under Art. 226. 

Reading H. 20 as it stands, there can be no doubt 
that the misconduct or corrupt practice referred to 
therein must refer to the misconduct or corrupt prac- 
tice of the candidate or his agent, and not to the 
misconduct or corrupt practice of the Returning Offi- 
cer. Therefore, no election petition will lie on the 
ground of any irregulariiy committed by the Return- 
ing Officer. In such a case as the candidate, whose 
election has been ignored, cannot obtain a remedy by 
filing an election petition, he can rightly move the 
Hi^h Court by a wr t petition filed under Art. 226, 
Constitution of India 1956 Raj L W 3UtILR 
(1956) 0 Raj 797 I A I R 1956 Raj 188 (190) (Pt C) 
(Prs 6. 7) (DB). 

■ Art. 226 — Other remedy open — Ss. 92 and 95 of 
Jaipur Customs Act only permit app^'a! or revision 
against orders under Act— Action of customs officer 
not authorised by Act — There is ro necessity of 
recourse to remedy under Act They are not bar to 
petition under Art. 226 — (Jaipur Customs Act (XLV 
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of 1943), Ss. 92 and 95). AIR 1955 N U C (Raj) 1631 
(DB). 

Art 226 - Other remedy open— (\fatsya Customs 

Ordii ante (1948), Ss. 48. 72). 

Where the order under S. 48 of the Matsya Cus- 
toms Ordinance has not been made by the Superin- 
tendent Customs, the appeal would not lie to the 
Civil Judge under S 72. 1953 Raj L W 47 : I L R 
(1952) 2 Raj 511 i A I R 1953 Raj 158 (162) (Ft C) 
(Pr 8) (DB). 

Art. 226 — prohibition, writ of — Other remedy 

open. 

Where the superior Court comes to the conclusion 
that an inferior tribunal is exercising jurisdiction 
which is cot vested in it, the superior Court will 
issue a writ of prohibition, even though there may be 
an alternative remedy. 1951 R L W 50 : 1952 R L W 
71 and 1952 R L W 184, Hei. on. A 1 R 1953 Raj 71 
(72) (Pt A) (Pr4) (DB). 

Art. 220 — Motor Vehicles Act (1939), S. 04 — 

Application for permit — No orders given — That 
because no orders have been given, it cannot be held 
that application has been re jetted - Question of appeal 
under S 64 does not arise — Petition under Art. 226, 
Constitution of India, is maiiitainsble — See Motor 
Vehicles Act (193J), S. 64. AIR 1953 Raj 1. 


- — Art. 226 — Otfer remedy available — Usurpation 
of Juriuliction-Crant of relief iiudtr Art. 226- 

The High Court can in a proper case grant relief 
under Art. 226 of the Constitution although the 
applicant has another remedy, (e g.) where the order 
of a properly constituted authority is in his favour 
and that order is set aside by unauthorised persons 
who have purported to act as appellate authorities by 
usurpirg |uri^dictlon. 1952 R L W 199 i ILR (19.5 ') 
2 Raj 18 I AIR 1952 Raj 104 (106) (Pt D) (Pr 14) 

(DB) 

Art, 226 — Prohibition — Writ, when may be 

iisued— Alternative remedy available. 

Prohibition lies not only for excess of or absence of 
jurisdiction, but aho for the contravention of some 
statute or the principles of the common law ; it docs 
not, however, lie to correct the course, practice, or 
procedure of an inferior tribunal or a wrong decision 
on the merits of the proceedings. The Court in decid- 
ing whether or not to grant a writ of prohibition nviII 
not be fettered by the fact that an alternative remedy 
exists to correct the absence or excess of jurisdiction 
or an aoD ai lies against such absence or excess. 1951 
RLW5G%LB (I951UR.i 96 : (1951) 20 I T H 
214 .AIR 1951 Raj 94 (2) ('04) (Ft K) 27a) (DR)^ 
[Overruled on another point in AIR 19o4 8 U loo.J 

Art. 226— Alternate remedy by way of appeal. 

Where in the case of an industrial dispute the 
Appellate Tribunal dismissed the appeal wiihout 
going into merits thereof, the High Court cannot 
Lcept the argument that because a r.ght C'f iPPeal 
lay and such right Aas actually availed of the High 
Court should not grant the relief such as a writ of 
certiorari under the Constitution Even if the Appel- 
late Tribunal had given its finding oil the qi'^ition 
whether the Agarias are workman within the defi- 
nition of the Industrial Disputes Act. its decision 
would not be final and binding as the quet.on was 
collateral to the assumption of )urisdiction by the 
Industrial Tribunal. AIR 1955 Sau J3 (35, 36) (Pt D) 

(Pr7)(DB). 1 

A-fc rton— A«nfhpr remedy Open — Order under 

of 1948) as amended by Act (23 of 1951). 

When an appeal is provided the High Cou^\ 
not issue a writ as a general rule but if the High 


Court is satisfied that the District Magistrate pur- 
ported to act under S, 47-C of Saurashtra District 
Police Ordinance without applying his mind to the 
question whether the condiiions which gave hioa 
jurisdiction existed or not he contravenes (he funda- 
mental righ.s of a citizen and it becomes the duty ci. 
the High Court to interfere. 1953 Cr L J 86 : A I B 
1953 Sau 3 (4) (Pt B) (Pr 4) (DB). 

• Art, 226— Other remedies— Prohibition. 

The existence of an alternative renedy is no bar to 
the issue of a writ of prohibition in appropriate 
cases. If the defect of jurisdiction is apparent on the 
face of the proceedings the order of prohibition must 
go as of light and is not a matter of discretion. (1853) 
i All E R 862 ; (1921)3 K B 169; (1899) tOLT 472; 
(1860) 9 L j Q B -<.67, Ref. A N. Lek>hmana Shenoy 
V. Income-tax Olfictr, 1953 Kcr LT 725 1 ILR (1953) 
T C 1232 : AIR 1954 Trav-Co 137 (138) (Pt B)(Pr 7) 
(FB). 

7 (n). Disregard of principles of 
natural justice. 

Art. 226— Uttar Pradesh District Boards .\ct (10 

of 1922), Ss 71, 90 1,3) — Suspension of Secretary — 
Procedure is same as for dismissal under S. 71— Sus- 
pension ordered by ordinary resolution passed by 
simple majority — Not valid — No appeal lies under 
S. 71 — Proper remedy is by writ petition. See Uttar 
Pradesh District Boards Act (10 of 1922), S. 71. 1962 
All L J 1111. 

S. 226 — Petitioner charged for abetting offence 

ofsmiggling — Flagrant disregard of principles of 
natural justice in proceedings before Collector —Pro- 
ceedings would be quashed in writ proceedings 
although petitioner did not exhaust statutory lemedies 
under the Customs Act. See Customs Act (i962)< 
S. 124. A I K 1965 Actlh fra 415- 

Art. 226 — Certiorari, w’rit of — Other remedy 

open — Breach of fundamental pnne pies of justice— 
Administration of Evacuee Property Act (3 1 of 
1950), 6s. 7, 26. 

The notice referred to in S. 7 is a notice to "the 
persons interested”. Now, it cannot be that at the 
stage of giving notice, the Custodian shall have 
finall> determined who are the persons interested, or 
could have had any means of determining it; end 
theiefoie if these words in the section have to be 
given a reasonable interpretation, they can only mean 
persons who either claim to be interested or whom 
the custodian considers to be interested, both being 
separate categories of persons, though not necessarily 
mutually exclu.sive, who would be entitled to notice. 
In the case of a person claiming to be interested even 
if the Custodian considers that he is not interested, 
the person would still be entitled t> notice under 
S. 7, and the Custodian may, even in a case in which 
no person comes forward and claims to be interested, 
give notice to a person whom he considers to be 
interested. This class of persons necessarily includes 
persons having the leg-*! title to the properly, but it 
is not restricted to .siioh persons only aini embraces 
all persons who have an interest in the property 
howsoever limited. (Jiving of notice is a statutory 
requirement. It is not procedural only but it is manda- 
tory and goes to the very root of jurisdiction of the 
Custodiin and if no notice is given to persons in- 
terested, the declaration made that any property is 
evacuee property is without jurisdiction and liable te 
be set aside VVnerea suitable manner of notice is 
prescribed, the Custodian will have to follow it; but 
if no manner of notice is prescribed, the Custodian 
will yet have to give notije to all persoxis interested 
who are entitled to notice under the section. Form 
No. 1 proviied by the Rules does not cover the case 
of a transferee from an evacuee who is entitled to 
notice, nor does it cover the case of a person who 
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claims to be interested in the properly which the 
Custodian has reason to believe belongs loan evacuee 
and who claims adversely to the evacuee. Ti ere is, 
therefore, no form prescribel of notice tosuchpir- 
SODS, who are none the less entitled to notice by 
virtue of the mandatory provisions of S. 7, sub s. (L . 
That being so, the CustoJian is bound to give a 
proper notice to such persons. Although there may 
be another 'emedy the Court will interfere by a writ 
of certiorari if something has beeu done whiciis 
contrary to the fundamental principles of justice. It 
is quite obviously contrary to the fundamental princi- 
ples of justice that property in which a person claims 
to be interested should be declared to be evacuee 
property without notice of int-ntion to do so being 
given to the party concerned. It is also contrary to 
the fundamental principles of justice that in a pro- 
ceeding to coniirm the relinquishment and trjnsfer of 
the l/*5th share of an evacuee in a certain tenancy 
right, the Custodian should proceed to determine 
that the entire tenancy right belongs to the evacuee. 
Therefore, notwithstanding the fact that the peti- 
tioners have a remedy under S. 26 of the Act, a writ 
ci certiorari lies, 53 Bom LR 923 : I L R (1932) 
Bom 851 : A I R 1952 Bom 213 (215, 2i6) (Prs 4, 5, 
6,8,9). 


Art. 226— Other remedy open— Remedv by way 

of appeal-industrial Ui.sputes (Appellate Tribunal) 
Act(4Sof 1950), S. 7 — Bombay Industrial Relations 
Act (11 if 194/), S 87 (a) (ii). 

Unless there is a violation of the fundamental prin- 
ciples of justice, the Court will be loath to issue a 
writ of certiorari if aa appeal lies. 

The words '‘fundamental principle of justice” can- 
not be interpreted so as to make meie want of juris- 
diction or e.xcess of jurisdiction a violation of thac 
principle. 


VN here the Industrial Court in an appeal under 
S. 30 of the Industrial Hsiations Act modided, added 
to and rescinded certain portioni of the standing 
Orders settled by the Commissioner of Labour and 
confirmed the rest, there is a decision by the Indus- 
trial Court within the m aniug of S. 87 (a) (ii) of the 
Act and it cannot be taken out of the scope of the 
word ‘dtcision’ in S. 7 of the Industrial Disputes 
(Appellate Tribunal) .Act by urging that what the 
Industrial Court did was to pass an order and not to 
give a decision. Hence there being an adequate and 
specific legal remedy by way of appsal against the 
decision of the Indmtrial Court open to the party 
aggrieved a writ ol certiorari would not be issued. 
(1946) 48 Bom L R 565, Foil. 53 Bom L R 917 : 3 
F J R 436 : I L R (1952) Bom 839 ; A I R 1952 Bom 
209 (212, 213) (Ft E) (Prs 6. 7). 


Art. 226-Cerliorari— Issue of —Powers of High 

Court — Uther remedy open to applicant by way of 
appeal — It disentitles him to remedy by writ — 
PriDciples. 

Although the High Court is ordinarily very loath 
to issue the high prerogative writ of certiorari, it 
there is another suitable remedy open to the peti- 
tioner, e. g., aright of appeal, it may i*^sue a writ 
even in such a ca:e. if it is satisfied that the officer or 
authority against whom the w-rit is sought had act-?d 
ill a manner contrary to the fundamental principles 
of justice. That there is an adequate and specific 
alternative remedy is always a factor to be taken into 
consideration ky the Court in decitling whether a 
writ of certiorari should issue or not. If the Court 
finds that a fundameotal principle of justice has been 
violated, that is an important factor which the Court 
^ould also take into consideration, and if it finds 
that a fundamental princ.ple of justice has been 
violated, it should not and will not refuse to issue a 
writ merely on the ground that there is an alternative 


adequate remedy inexistence, unless there are special 
circumstances operating against the applicant in 
obtaining the relief byway of writ. Under Art. 226 
the powers of the High Court are much wider than 
they were before the Con ititution, and the fact that 
the applicant had a right of a ppeal should not by 
itself disentitle him to the issue of a writ of certiorari. 
( 1950) SCR 566 ; 48 Bom L R 565, Ref 53 Bom L R 
621 : A I R 1951 Bom 440 (445) (Pt C) (Pr 4) (OB). 

;-Art. 226— Order infringing principles of natural 
justice— Existence of alternative remedy — No bar to 
issue of writ to quash the order. AIR 1965 Cal 498 
(506) (Pt J) (Pr 57). 

— - — -Art. 226 —Other remedy— Bar to writ— Violation 
of principles of natural justice— Effect. 

Ordinarily, the Court would not interfere where 
there be an alternative renedy available, thorgh In a 
proper case, it should do so, and a superior Clourt 
would readily issue a certiorari where there is denial 
of natural justice. But where the order of a quasi- 
judicial authority is vitiated by having violated the 
principles of natural justice that would be a tit case 
for interference. 1958 S C J 242 : 1958 Mad L J (Cri) 
197 : A 1 R 1958 S C 80. Rel. on. 1960 Ker L T 632 : 
1960 KerLJ 915: (1960) 2 Ker L R 189 i A I R 
1960 Ker 351 (352) (Pr 3) (DB). 

["Art. 226 — Other r medy open — Issue of writ — 
Princip'es of natural justice violated — EHect — 
Travaiicore Cochin Agricultural Incumedax Act 
(XXII of 1950), Ss. 18. 31 and 32. 

It is well settled that the existence of an adequate 
statutory relief oars the exercise of jurisdiction under 
Art, 220; bat it is equally w'ell settled that a person 
compldiiiing of rules of natural justice having been 
violated in proceedings that he seeks to vacate, should 
not be denied the benefit of the Article, even though 
he may have other adequate statutory remedy, which 
he can seek. Where the complaint is of infraction of 
the principles of natural justice by authoritie.s exer- 
cising quasi-judicidi powers, the writ petitions under 
Art. 22d ca -not be dismissed on the ground that the 
parly complaining is entitled to the statutory right of 
appeal : AIR 196 J Ker 35 1. Rel. on. The jurisdiction 
under Article 226 is not concurrent, and the petitio- 
ners having appealed, must not get the benefit of the 
Article until the final stages of the relief under Ih© 
Act are reached. 1960 KerLJ 10)9: (I960) 2 Ker 
L R 36t : 1960 Ker L T 930 : ILR (1960) Ker 1153. 

Art. 226— No equally efficacious remedy open- 

interference under Article is called for. 

Where rejection of a nomination paper is flagrantly 
wrong and arbitrary, and no enquiry or evidence is re. 
quired, tfie remedy by way of an election petition can* 
not be said to be cq jally elficaciOiis and hence it is an 
appropriate case where appropriate relief under Art. 
226 must be given to the person whose nomination is 
so rejected. 1965 jab L J 248 : 1965 M P L J 375. 

Art 226— Alternative remedy — No bar to issu- 
ance of a writ. 

it is true that normally the failure to resort to the 
appropriate remedies may be a bar to the issue of a 
writ but where the Court did n reject the petition 
on that ground at the stage of ac mission, it is not 
proper to rely on that circu nslance when the hearing 
of the petition dij^closes a violation of principles of 
natural justice. It is w^ell accepted that the exi.sten:;e 
of an adequate alteri ative remedy is not alwavs a bar 
to I he issue of a writ. (I960) 2 M L J 392, Followed. 
(1963* 2 Mad L J 309 : 76 Mad L W 845 i 1964 Mad 
W N SO : tl964) 14 S T C 420. 

Art. 226— Alternative remedy — Punjab Urain Pan- 

chayat Act 1952 (IV of 1953) as amended by Act a\v 1 
of 1962, S. 13-Cand S. 13 O -Presiding Olfi cer changing 
result of election illegally behind the back of petitio- 
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cwr duly declared as elected— As under ci»cumstances 
of the case election petition under S. 13- C could not 
be filed, High Court could interfere under Art. 220. 
1964 Cur LJ 392 (Punj). 

"" Art. 220— Writ of mandaiEus- Permanent muni, 
cipal servants— Bye-law 52 of Simla Municipality 
and Buies 1 to 4 framed under S- 240 (o), Punjab 
Municipal Act —Discharge from service for alleged 
misconduct — Procedure prescribed bv rules framed 
under Act not followei — Writ held should be issued 
— Punjab Municipal Act (IH of 1911), Ss. 31 (1) and 
240 (a). 

The mere fact that remedy by way of appeal under 
B. 4 was open to the applicant and was not availed 
of, could not disentitle him to the writ prayed for, 
particularly when it was not possible for the appli- 
cant to shape his appeal when he Cid not know the 
grounds of decision against him. 1682 Q B D 426, 
Hel. on. 

Even in the absence of any rules the principle of 
natural Justice, i. e , the maxim au Ji alterum partem — 
DO man shall b? condemned unheard— would apply 
in cases of this kind. ILR (1954) Punj H28 :• 55 Pun 
LR 100: AIR Punjab 8S (60. 94) iPt A) 

(Prs 13, 17. 19,20,36 38. 39;. 


Art. 220 -Writ of certiorari when will be issued 
even if another remedy is available. 

It cannot be hid down as a geneial rule that the 
High Couit should interfere by a writ of certiorari 
in e/ery case where there is a breach of a rule or a 
violation of a fundamental principles ol justice, in 
spile of there being an alternative remedy by a suit or 
appeal. But where there had been a nou.complipce 
ot a statutory rule laying down a fundamental princi- 
ple of justice, v z., the right of bdng heard before an 
order of eviction is made and which order nught 
cause irreparable injuiy to the party conc«ned, held 

that such party could apply to the High Court tor a 

writ even though there was a right of appeal against 
the order. (Cas€ under Administration of Evacuee 

Property Rules). AIR 1952 Sau 1 (2. 3) (Pt C) (Pr 4) 
(DB). 

Art. 226-Certiorari, writ of-Proceedings under 

S. 5-A. Land Acquisition f ‘ -"vVriT of 

certiorari if can be issued — Land Act, 

1894 . S. 5-A - Rewa Land Acquisition Law, 1935. 

^‘rhe provisions of S. 5-A, Land Acquisition Act. 
ycorriponding to S. 8 of the Hewa Land Acquis t ion 
Law T 935 ) which require that the objector should be 

: ^nonnortunity tobeheirded in pe rson or 

given an pp and therefore wh#^re the 

r torn. sttTon authority decides under S. 6 (1) of 

he Act^ to TequTre tL" land without giving such 

opportunity [o;^he objector .U^.a.^^and 

“nrhU^'not to ta.e further pr^ee^ tm the^obj.- 
L“a ‘ne^r‘;equi::drs. 5-A Thoug^^^^^ 

another re aredy open to^i^m 

suit in the pr P" andellectual remedy and therefore 
ap3edy, convenient an | ^ ntieet the ends 

aV .os. v,.dk p,. a n. 

S) (PrS 7, 10, 11, 12). 

7 (o). Question of great constitutional or 
^ public importance. 

Ar, ‘226-Another remedy open — Issue of writ 
-—Art. 22 . constitution of — (Muni- 

;[p^mUs‘‘-AimeT"MunVipalitie Regulation (I'l of 

1925). S. 33 (1) ). 


A petition regarding the validity of R. 0 of the 
Ajmer MuLicipalilies Election Rules, 1951, is not 
covered by S. 33 (1), Ajmer Municipalities Regulation 
(VI of 1925). Therefore, the absence of an election 
petition cannot be a bar to writ petition under Art. 220, 
CJustitutiOD of India, wherein the validity of the said 
rule is impugned. AIR 1950 Ajmer 73 (74) (Pt A) 
(Pr 8). 

Art 220- Other remedy open — Writ petition to 

High Court without resorting to statutory remedies — 
Single Judge of High Court entertaining petition and 
referring it to Division Bench as points raised in 
petition were important and vires of the Act were 
challenged — High Court can exercise its discretionary 
jurisdiction and will not be justified in dismissing 
petition in limine : A I K 1901 S C 009, Apld. (1964) 
15S TC 505: AIR 1905 AU 86 (89) (Pt A) (Prs 11, 
12. 13) (DB). 

'—Art 226 —Other remf dv open - Extent of power. 

Though under Art. 220 the High Court does not 
generally interfere if other suitable remedies are op3n 
to the applicants where a lax or a licence fee is 
imposed w'hich is challenged as improper, and it 
affects a large number of people the Court has the 
right to see if the complaint is justified. 

It is not possible, nor is it desirable that the High 
Court should in such cases examine the figures in anv 
detail to judge whether the licence fee was or was not 
excessive, but the affidavits must prima facie show 
that the licence fee was not unreasonable. 19.54 All 

L I 697 1 1954 All W R (HC) 015 : AIR 1955 All 184 
(185, 186) (Pt B) (Pr 13) (DB). 

—Art. 226 — Other remedy open — Qiestion of 
constitutionally of law— Levy of circumstances and 
Propfrty Tax under U. P District Boards Act — Asses- 
see's appeal under S. 128 of Act dismissed - Question 
of constitutionality of Ss. 108 and 114 of Act raised — 
ObjecMon that asse'sea had remedy byway of suit — 
High Court should entertain p’tition and decide ques- 
tion. AIR 19,55 N U C (AU) 3522 (DB). 

Art. 226 -Other remedy open — High Court can 

issue writ when question is regaling taxation affect- 
ing large rumber of persons. AIR 1955 NUC (All) 
172 (DB). 

Art. 226— Other remedy — Appeal under S. 186, 

U. P. District Boards Act — Scope of — Challenging 
validity of bye-law itsflf — Maintainability of writ 
application. See U. P. Dist. Boards Act (X of 1922), 
S. 186. 1954 All LJ 405 i AIR 1954 All 675. 

—Art. 226 - lolerlocutorv Order— IiiteTference. 

The High Court will not ordinarily interfere by 
certiorari or prohibition with an interlocutory order 
which may be challenged in appeal or revision. But 
that rule does not apply when the statutory provision 
under which the interlocutory order is made is itself 
attacked as being void under the Constitution. AIR 
1954 All 161(161) (Pt A) (Pr 4) (DB). 

• Art. 226 — Another remedy open — Question 

involved one of public importance — Speedy decision 
desirable— petition can b<5 entertained even though 
there is another remedy by way of suit. 

There is no inffe.xible rule that in every case in 
which a fundamental right is involved, a decision 
should be given by the Court on merits on an appli- 
cation under Art 226. There may be cases in which 
the existence of an alternative remedy may be a 
grourd for the rejection of the application. The 
circumstances of each case should be considered 
and then a decision should be taken whether or not 
the discretion should be exercised Whtre a general 
question .of some public importance ha* been raised, 
namely whether a certain bye-law of the munici- 
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pality prohibiting slaughter of cows, bullocks, etc. 
intringes the fundamenia’ right of the petitioner to 
.on any profession, and it is desirable that it 
shoulG be speedily decided and the parties should 
not remain under suspense for a long time and on 
the determination of the question the decision of 
the petitioner and others of his class whether to 
c intinue in the present avocation or to take to some 
other ui l depend, the High Court can entertain 
the petition under Ait. 220, even though the peti- 
tioner has another remedy of a suit. Case law 
reviewed. 

Per Dayal J.— The issue of the various writs or 
directions is in the discretion of the Court, It is not 
much use to lay it down in the form of any formula 
that the discretion is to be exercised in such and 
such a circumstance only. Whatever desirability 
there may be for expressing any general formula in 
this respect in connection with ordinary cases, it 
does not appear to be much when the writ or direc- 
liOD is sought by a person who alleges that his 
turidamental rights under Chapter HI ol the Const! 
tution have baen infringed. These rights are of a 
very different character from the rights which are 
ordinarily agitated before Courts. The importance 
ot the'C rights is apparent fram their incorporation 

in the CoiKstitulion and from its providing a guaran- 
for the right of a p3rsoa to move the Supreme 
Court for their enforcement. It should, therefore be 
a very extreme case that such a grievance he brought 
before the Court and the Couit should be in a 
position to Siy that another remedy under the ordi- 
nary law would provide redress. 


When an aggrieved person is given a right to get 
an adjudication of the dispute about the infringe- 
ment of his light from the Supreme Court, it would 

not be right to ^ay that he is not to get a similar 
adjudication by a High Court if there exists an alter- 
native legal remedy. Budhhu v. Municipal Board, 
A]lahabad, 1952 All L J .505 : 1952 All W R (H C) 
5oS ILR (1953) 2 All 112 : AIB 19.*2 All 753 (757 
760, 701) (Pt A) (Prs 9, 10. 32. 36) (FB). 

M. 226 Other remedy open — Issue of writ — 
Discretion. 

The principle of another remedy can have no 
application where a party comes to Court with an 
allegation that his right has been or is being threa- 
tened to oe infrii ged by a law whicfi is ultra vires 
the powers oi the Legislature which enacted it ind 
as such void an 1 prays far appropriate relief under 
Art 220. AIR l9oo S C 661, Rel on. (1957) 8 ST C 
?iJv‘ (1957)9 Ass*m 167 i AIK 1957 Assam 61 

(64)(PtB)(Prl3)(DB). ^ 

® Other remedy — Petitioner’s case 

that his cischarge from service was illegal and 
ultra vires — Another remedy open — High Court 
? from entertaining petition under 

The proceedings under Art. 226 are of a sii-nmiry 
nature. The jurisdiction is extraordinary It has to 
be e.vercised very sparingly and only in cases where 
the righis of persons have been contraveneri and 
they have no other adequate remedy available to 
them. The remedy cannot be allowed to bk utilised 

'’*u^>^titute for ordinary remedies that are avail- 
able under the general law. But distinction will 
have to be made between ordinary case.s and cases 
of fligrant injustice where immediate or urgent 
action of an extraordinary kind is called for. The 
merits of the case would be the determining factor 
iamostcas3s. The Courts, therefore have avoided 
Hying down an inflexible rule to the effect that the 
mere existence of an alternative remedy operates as 
a bar against the exercisd of the jurisdiction of the 
High Court under Art. 220. The alternative remedy 


has to be adequate and efBcacious and in cases 
urgency, it should be capable of affording prompt 

Where there is removal of the petitioner from 
^rvice by Government itself as result of repeated 
Cabinet decisions based on ground of policy, there 
would be no right of appeal. The right of appeal is 
a/ailable from decisions under the rules in indivi- 
dual cases jnd not against policy decision affecting 
employees in different departmenls who had to be 
discharged. It is extremely doubtful if a constitu. 
tional h^d of the State could reverse the decision 
of the Government under the ordinary rules of ser- 

therefore the right of appeal existed, it 
could not, in the circumstanc -s of the case, be 

regarded as an adequaie remedy. It was merely 
illusory. 

Nloreovi r in this case there was demand for justice 
which was not granted. 

Remedy by wav of suit also could not be regarded 
as appropriate. Forcing the peJitioner to the ordi- 
nary remedy by suit might well amount to a denial 
or justice. 

Contra. No relief could be given to the petitioner 
under Art. 220 of the Constitution inasmuch as he* 
neither filed an appeal to the Governor nor was he 
prompt in taking necessary measures for redress. 

Even if it bo contended that the petitioner was 
given certain contractual rights his remedy was by 

and not by an application under Art. 226 
ot the Constitution. Hiranmoy v. Sta^e of Assam, 
AIR 1954 Assam 2 24 ( 240 . 24 6. 247 , 253, 255> 
(ft K) (Prs 16, 46. 43, 49, 63, 69) (FC). 

™ Art, 226 — Other remedy — Remedy by way 
of appeal — Bengal Agriculniral Income-tax Act — 
(benfial Agricultural Income-tax Act (4 of 1944)»' 
S. 34*) 

Where the Income tax Otficer makes an assessment 
of the petitioner’s income under Bengal Agricultural 
Income-tax Act and issues a demand notice, an appli- 

the High Court under Art. 226 of 
the Constitution without filing an appeal under the 
Act is liable to summary dismissal tor failure of the 
petitioner to avail of an alternative remedy, but if 
the point agitated is that certain provisions of the* 
said Act are ultra vires, it is better to deal with the 
point rather than dismiss the application, as in the 
long run it is bound to come back to the High Court. 
AIR 1958 Cal 585 (586) (Pt A) (Pr 2). 

Art- 226 — Other remedy. 

The question of alternative remedy is a matter 
resting on the discretion of the Court and it is not 
an absolute rule of law. The existence of *an alter- 
native remedy is not an absolute bar to the juris- 
diction of the Court entertaining application for 
Writs under Art. 226 of the Constitution. Where 
important questions of interpretatian ot the provi- 
sions of the Sales Tax Act and Rules mide there- 
under have been raised and were raised before the 
Commercial Tax Otficer it is desirable that such 
questions should be decid?d by tlie High Court 
instead of their being agitated and decided by the 
Sales Tax Authorities. 61 Cal W N 953 : AIR 195S 
Cal 289 (295) (Pt F) (Pr 18). 

Art. 226 - Otlier remedy open— (Motor Vehicles 

Act (19^9j, Ss. 57 (7). 64 — Reasons for refusal — 
Appeal.) 

Ordinarily where there is an alternative legal re- 
medy the High Court should not interfere. T^he 
power of the High Court to interfere by a writ or 
certiorari is not limited absolutely to cases where 
there is no alternative remedy. That remedy must be 
adequate, and likely to grant relief to the agflrieved 
person. Further where there is an error on the face* 
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of the proceediDgs, the High Court has ample Juris- 
diction to interfere. The Motor Vehicles Act is a 
self-contained Act and impO'es reasonable restriction* 
Every applicant for a permit under the Act is en- 
titled to demand tha: his application should be speci- 
fically condderei in accordance with the provisions 
of law laid down in the Act, The Act lays down in 
S. 57 t7) that in the e/ent of a refusal, the Authority 
shall flive the applicant in writing its reasons for 
refusab if the reasons given are vague an appeal by 
ihe petitioner would nave been futile. Wheie the 
R. T. A. has taken into onsideration materials 
which it u not entitled to do it is necessary to 
intervene, so that it might become known as to what 
are the limitations tor a statutory body like B. T. A. 
in the matter of considering applications for permits 
and in granting or rejecting them. AIR 1953 Mad 59, 
Rel. on. 60 Cal W N 13 i AIR 1956 Cal 490 (492, 
493, 494) (Pt B) (Prs 4. 5). 


Art. 226— Grounds for urgency of remedy. 

The fact that the petitioner is an old man. of itself, 
is not a decisive reason for exercising the jurisdiction 
under Art. 220 when the petit. oner does not allege 
that an early paymeut of the pension due to him is so 
vital to him that without it he cannot live and main- 
tain his family. 

Similarly though the question whether the Gwalior 
Civil Service Buies confer a statutory right in respect 
of pension is of some importance to public servants 
who have earrred pensions under the Rules and to 
whom pension has been deuiel, it doer not make a 
speedy decisioi on that questian a matter of urgency. 

ILR (1953) VI B 393 : A 1 R 1953 Madh B 165 (171, 
172; (Pt D) (Pr 12) (DB). 


Art. 226- Other remedy open but not availed of 
—Validity of enactment challenged by writ petition 
—Maintainability — (Sales Tax — Madras General 
Sales Tax Act (9 of 1939). S. 12.B). 

The existence of effective alternative remedies 
though normally a relevant factor is by itself no bar 
to the assumption of jurisdiction under Art. 220. 

Where a par;on complains that the taxing provision 
in the statute offends a fundamental right of his 
guaranteed by the Constitution and i.s, therefore, void 
and uneoforcea '>!e agiinst him, the discretion of the 
Court ihould be exercised even at an earlier stage, 
because even at the stages at which an appeal is 
provided for by the Act. the va idity of the impugned 
provision cannot adjudicated upon by the statutory 

tribunals. 

The fa:t that the assessment was computed does 
not make any real diilerence to the queslio.n, should 
the Hwh Court exercise its discretioa in favour of 
examining the validity ol the impugned provision and 
pronouncing upon it at a stage when the assessee has 
not availed himself of his statulory right of appeal 
and his further statutory right of moving the High 

1950 Mad 4b0 (181) (Pt A) (Prs 4, 5) iDB). 

Art. 226- Another remedy open— Madras Estates 


i:;;dAV(lof 190b),S.3i2)(d) 

Where the grant was before the High Court and 

lor -If;;”"*; “i 

Jo'?t^'‘'rthrMaTas EoUles Land Act (1 of 1908) and 
the dLhion of tie Estates Abolition Tribu lal was 

on the face of it eironeous, 

Held that it would be a proper exercise of the 
Held, inac u in‘erfere .in such cases 

^veTYf "there was another remedy open to the peti- 


tioner. (1953) 2 M L J 478 : 68 Mad L W 916 i AIR 
1954 Mad 161 (165) (PI E) (Pr 7). 

—Art, 226— It is true that the High Court will not 
ordinarily interfere with an order where there is 
another adequate remedy available to the party* 
This, however, is a ruleof discretionfor the guidance 
of the Court aud not a limitation on its powers. 

Held that as the question involved was one of 
right procedure to be followed in exercise of the 
powers conferred under the Railway Services (Safe- 
guarding a National Security) Rules and as the rights 
of the petitioner had been clearly infringed, this was 
a 6t case in which the writ must issue. AIR 1 »50 S C 
103, Foil. 1928-1 K B 291, Bel. on. 1952 Mad W N 
253 ^ 65 Mad L W 377 » 1952-1 Mad L J 540 i I L R 
(1953) Mad 229 i AIR 1953 Mad 54 (59) (Pt B) (Prs 16, 
18) (L»B;. 

• Art* 226 — Other remedy open — Election 

dispute. 

No doubt the High Court would not ordinarily 
interfere under Art. 226 where another remedy which 
is equally convenieni, is open to the petitioner. But 
the existence of another remedy is not in every case, 
a bar to the exercise of the po vers of a High Court 
under Art. 226 and the Court can interfere if the 
circumstances of the case demand interference. 

The point, which had been raised in the petition 
under Art. 220, was of a fundamenial character and 
affected a large number of election disputes. Those 
very questions were argued before the High Court at 
least on two previous occasions on which two 
dillerent views were taken. Further, though a prelimi- 
nary objection as to the tenability of the petition on 
the ground of other remedy open had been raised, the 
Court heard counsel on the merits of the petition for 
several days. 

Held, that there were substantial grounds for 
interference, assuming it was open to the petitioners 
to file an election petition. 

The right of a voter who is denied the right to 
exercise his right of frai chise is not 1 mited to claim 
only damages but the High Court has ample powers 
to act under Art. 226 even though an election petition 
is maintainable. Kanglu Rauia v. Chief Executive 
Officer, ILH (1954) Nag 875 ; A I R 1955 Nag 49 
(58) (Pt B) (Prs 23. 24) (FB). 

Art. 226 — Writ petition challoDging entire elec- 
tion— Other remedy open — Election to Municipality 

sought to be set aside on ground of illegality of the 

rolls used for election— H. 62 of Bihar Municipal 
Electionsand Election Petitions Rules 1953. prescribing 
remedy of election petition in suc^ Contingency- 
Maintainability of writ — Elections having been 
challenged on account of violation of the Election 
Rules, H. 62 held could not bir the petitioners fron> 
getting relief in writ petition. AIR 1953 Pat 149» 
Applied. 1964 B L J R 465 i AIR 1964 Pat 459 (466, 
467) (Pt E) (Prs 14. 15) (DB). 

Art. 220 -Other remedy open — (Employees' 

Provident Fundi Act ( 1952', S. 19-Al. 

Though S. 19-A of the Employees' Provident Funds 
Act, 1952 contemplates that in case of difficulty or 
doubt in connection with the existence of a factory 
employing fifty or more persons, the Central Govern- 
ment is authorised to decide the matter and that 
decision is final, and the 'Jentral Government has not 
had opportunity of considering the mater, this does 
not debar the petitioners from seeking a remedy 
under Art. 220 of the Constitution. Further if the 
dispute between the parties is as to the interpretation of. 
the statute governing the entire matter, the ends of 
justice would net be furthered by postponing the 
decision in the hope of seeking a direction by the 
Central Government. Even if the view of the Central 
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Government were against the petitioners' contentions, 
Ihe petitioners would still he entitled to have (hat 
decision examined in the High Court if the decision 
;s to turn on the interoretition of the Act itself ILR 
:i958» PunI ISfil ) (1958-59 14 F J R 441 i fil Puni 
LR IfiO: (1959) I Lab L J 56 : AIR 1959 Puni 89 (90) 
<Pt A) (Pr 4) (DC). 

“"-—Arts. 229 a ad 320 —Other remedy — ^’^iolation of 
Constitution. 

Existence of finother remedy canno be a bar to the 
^ercise of the extraordinary jurisdiction of the High 
Court in a case wh^’ie a clear breach of the manda- 
tory providons of the Constitution, such as under 
Art 320. has been committed 1954 Raj L W 56 • 
AIR 1954 Pai 12 (15) (Pt B) (Pr 5) (DB). 

7 (p). Sales.tax, illegal taxation, 

® Art, 226 Another remedy — Other remedy 
when no bar. 

The remedy under an Act cannot be said to be 
adequate and is, indeed, nugatory or useless if the 
Act which provides for such remedy is itself ultra 
vires and void and the principle of another remedy 
can, therefore, have no application where a party 

comes to Court with an allegation that his right has 

been or is being threatened to be infringed by a law 
which is ultra vires the powers of the Legislature 
w ich enacted it and as such void and prays for 
appropriate relief under Arb 226. 

The existence of another remedy is a very material 
circums ance to be taken into account when the Court 
is called upon to issue a writ of certiorari but wholly 
oitterent consiaerations arise when the writ asked for 
is prohibdion. NN ric of prohibition is issued whenever 
a subordinate Court or Tr bunal usurps jurisdiction 
which does not belong to it. and when that has been 
shown, the issue of the writ, though not of course, is 
ot right and not discreiionary. Where the contention 
ot the appellant is that the Bihar Sales Tax Act itself 
is void iQ so far as it authorises the imposition of a 
tax on dealers who are not residents within the State 
or dD n^t carry on business there, and th^t, in conse- 
quence the proceedings taken under S 13 (5l of the 

Act should be restrained on the ground of want of 
lunsdiction it is no answer to this contention that the 
appellant should seek redress through the channels 
provided in the Aci therefor. Indeei, the contention 
^at the Act is ultra vires is not one which the 
1 nbunals constituted under the Act, whether original, 
appellate, or revisional, could entertain, their duty 
being rnerely to administer the Act. AIR 1951 S C 
252 and A IB 1954 S C 403, Foil.; A I R 1953 Pat 87, 
Reversed. Bengal Immunity Co., Ltd. v. State of 

' (*955) 6 S TC446 : (1955) 2 
1955SCA 1140,(1955) 
Andhra \V R 422 : AIR 1955 
SC 661 (669, 726) (Pi E) (Pis 8. 144). 

® Art 226 — Mandamus — Anolherremedy open — 
Threat of using coercive machinery against appii« 
cant under provisions declared to be ultra vires — 
Mandamus can issue — Another remedy under impug- 
ned Act Onerous — It is not adequate alternative 
remedy — Sales tax — C P. and Berar Sales.tax Act 
(11 of 1947 as amended by Acr Xv ot 1949), S. 2 (g) 
Expl. (2). (1952) 35 T. C 4iS, Reversed. 

Explanation U to S. 2 (g) of the Act having been 
declared ultra vires any imposition of sales- tax under 
it is without the authority of law, ana that being so a 
threat by the Stale of using the coercive machinery of 
the Aci to reilizo it from the assessee is a suflicient 
infringement of his fundamental right under Art. 19 
(1) (g) and he is clearly entitled to relief under 
Art. 220 of the Constitution. AIR 1952 S C 115, Ref-* 
(1952) 35 T C 448, Reversed. 

The contention that because a remedy under the 


impugned Act is available to the assessee, he is dis- 
entitled to relief under Art 220 stands negatived by 
the decision in A I H 1953 S C 252 of this Court in 
the State of Bombay V. The United Motors (India), 
Ltd. The principle that a Court will not issue a pre- 
rogative wj it when an adequate alternative remedy 
was available does not apply where a party has come 
to the Court with an allegation that his fundamental 
right had been iniriogad and sought relief under 
Art. 220. Moreover, since the remedy provided by 
the C. P and Berar Saler-tax Act is of an onerous and 
burdensome character and before the assesstecan 
avail of it he has to deposit the whole amount of the 
tax. Such a provision can hardly be described as an 
adequite alternative remedy. AIR 1953 S C 252, Fef. 
Himmatlal Hirilal Mehta v. State of M. P., 1954 Mad 
W N 802 : 1954 SCR 1122 : (1954) S C J 445 i 
( 1954) 1 M L J 690 : 67 Mad L W 629 : 1954 S C A 
654 1 AIR 1954 S C 403 (405. 406) (Pt B) (Pr 9). 

Art. 226— Certiorari — Writ of — Other remedy 

open— Assessee under U. P. Sales Tax Act having 
alternative adequate remedy by way of departmental 
appeal — Writ not to be granted to shortcircuit depart- 
mental remedy , A I R 1901 S C 009. Rel. on. (1964) 

15 S T C 245 , AIR 1965 All 160 (170) (Pt C) (Pr 16) 
(DB). 

--—Art. 226— Other remedy open — Improper orders 
of Sales Tax Authorities — Sales tax Jaw providing 
remecy by way of appeal — Normally aggrieved per- 
son cannot be permitted to abandon resort to that 
machinery and invoke jurisdic'ion un ier Art 220 — 
Taxing authority acting beyond powers or threaten- 
ing to recover tax on erroneous interpretation of 
statute — High Court can exercise juri5cliction u^ider 
Art. 220, (1963) 14 S T C 410 (SC). Appid. (1964) 
15 S T C 505 : A I R 1935 .^11 86 (S9y (Pt B) (Pr 14) 
(DB). 

^ Art. 226— Certiorari to quash the notice issued 
under S. 22 of the U. P. Sales Tax Act — Absence of 
mistake only an error — Notice for rectification 
invoking a jurisdiclion not veded can be quashed by 
issue of a Writ - Existence of an altera itive remedy 
no bar for issue of a Writ. AIR 1901 S C 372, Foil. 
1964 All L J 671. 

Art. 226 — CerliDrari — Alternative remedy is no 

bar — U. P. Sales Tax Act (15 of 194 m), S. 9 — ;Assess- 
ment made under R. 23 of U. P. Sales Tax Rules — 
Provision for appeal against assessment — Nfaintain- 
ability of Writ Pe ition. See Sales Tax — U. P. Sales 
Tax Act f 15 of 1948) S. 9. 1964 All L J 645. 

Art 226 — \ssessment prrceedings —Alternative 

remedy available —Remedy of writ not permissible. 

Where in assessment proceedings there is a contro- 
versy on a question of fact namely as to the date on 
which the dissolution of the 6rm took place the 
a'sessee should have availed of the alternative remedy 
of appeal provided under the Act. A par y cannot be 
allowed to by-pass a remedy provi>;^cd under an Act 
and to avail ot the renedy of a writ p.^fition under 
Art. 220 of the Constitution. ATM 196 1 S C 609, Rel. 
on. AIR 1963 All 446 (447) (Pt C) (Pr 8). 

Art. 226 — Certiorari — Existence of alternative 

remedy — Granting of relief not barred. 

The existence of alternative remedy, is one of the 
factors which has to be taken into considfration in 
granting or refusing relief. Where therefore the error 
committed by the Sales.tax Officer was verv obvious 
and unjustified, it would not be right to refuse reli^ 
under Art. 226 of the Constitution. (1962) 13 STL 
591 (All). 

Art. 226 — Writ of prohibition —Sales tax pro- 


ceedings J ] 

Where the Sales Tax Officers are coror^tent fo aeai 

with the assessment proceedings in question they can- 
ot be barred from continuing those proceedings y 
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issue ot writ ot prohibition. I cannot be said that 
they have no jurisdiction because the assessees anti- 
cipate wrong decisions. 

Further, when, even if the Sales Tax OBBcers do 
give incorrect decisions the assessees have tne right 
to go up in appeal to Judge Appeals appointtd 
under the Act and from their incorrect decisions to 
the Judge revisions and if these decisicns be incor- 
rect to seek reference to the High Court, there is no 
reason why the ordinary remedy provided for by law 
should be by-passed and the High Court should start 
entertaining writ petitions in ctse of individual 
assessees though at a stage when the validity of the 
provisions of the Sales Tax Act is yet in question and 
no decision had been given by the High Court, in 
spite of the ordinary remedy provided by law. exer- 
cise ot jurisdiction under Art 22d would ba appro- 
pria'e as the question wo.ula be of general importance 
and one decision by the High Court would be neces- 
sary for the purpose of guiding the Sales Tax autho- 
rities. AIR 1952 All 764, Rel. on. 


The argument that the alternative remedy provided 
by law is not equally convenient ana speedy inas- 
much as proceedings under the Sales Tax Act are 
likely to be prolonged and the as.essees’ right to 
come to the High Couit will onlv accrue at a very 
late stage after having first moved the judge Appeals 
and Judge revisions is not tenable because to accept 
that argument would mean that the regular procedure 
prescribed under the law should be completely 
scrapped. Obviously writ jurisdiction was not meant 
to do away altogether with the alternative procedure 
which the legislature considered was appropriate 
for the particular situation. 


Nor should the writ jurisdiction be used on the 
ground that a resort to the p.ocediie provided by 
law would operate hardship on the assessees because 
to go in appeal they shall iiavo to deposit th^ tax. 
The legislature having required that conditioii in 
pursuance of its express policy the writ proceedings 
should not be used as a means ol overriding that 

policy. 


Held, 6 Iso that the writs could n )t ijsue m the case- 
The reason 9 ^ as that the assessees who alleged that 
the Sales Tax Olficers were seeking to assess on 

forward contract tiansactions contrary to the decision 

of the High Court had not stated ui their affidavits that 

the assessment proceedings were simply m r^espect of 

tramactions in forward contrac s in which no deli- 

veries took place at all and tha^ there was no other 

bLinessof tneirs in re.pect of which proceedings 

were Ling taken. Further even if the proceedings 

were in resp ct of forward transactions not iiaoleto 

t^x thLffidavits did not contain anything to show 

tLat therwere not liable to be assessel on other 
indi iney w ,„«\icofion of tax by them which 

grounds f'ch as rea .sat.o^n . ot ^ 

' u/ r. liable to deposit in the treasury 

and wh.ch they ahie 

alftTu^stZs^^lact .hich - 

fHcT&T«U AM All 5531551, 

555) (Pis 4. 5, (i, 7). 


Art 226 -Other remedy— Taxing matter Taxing 

authon* y^cting -‘hout iuriscHetjon a-conipan 

threat of coercive mahod f^ 

High Court f“‘“e 3 H 5 available-AlR 1958 S C 
SrAlR W^eiVc 2 ^ 72 ! Rel. on. (1905) 16 S T C 511: 
A I R 1966 Andh Pra 128. 


—Art. 226 — Other remedy open — Hyderabad 
Genera] Sales Tax Act (14 of 1950), S. 2 (k) and (e) 
— Question whether petitioner is a dealer and tran- 
saction amounts to sale — If can be agitated in writ 
petition. 

The question whether the transaction relied on is 
sale and the petitioner a dealer within the meaning of 
S. 2 (k) and (e) of the Hyderabad General Sales Tax 
Act, is a matter w’hich can and ought to be determin- 
ed by the Sales-tax authorities. Any right or liability 
to sales tax cannot therefore accrue apart from the 
provisions of the General Sales Tax Act. The aggri- 
eved parties have various remedies open to them 
under the mechinery set up under the Act. They can 
go in appeal before the .Appellate Auth'>rity and have 
a right of further appeal lo the Tribunal and aho a 
remedy by way of revision. When the Act is thus 
exhaustive and self contained in all its provisions, 
the parlies must adopt with respect to that class of 
cases, the forum of remedy given by the Act. These 
questions of 'sale' and ‘dealer’ could not be possibly 
determined without deciding that certain provisions 
of law in that behalf are unconstitutional and the 
decision of which matter may not be within the com- 
P'^tency of sales-tax authorities. There exists, there- 
fore, no ;u.st or sufficient cause to resort to an extra- 
ordinary remedy of writ jurisdiction. It was the duty 
of the petitioner to exhaust all hi^ remedies before he 
could ihink of coming to the High Court. Unless 
the petitioaer makes out a case against the respondent 
that he faiUd to do something whi h is his legal 
duty, so that he may be compelled to discharge that 
statutory obligation, ho cannot possibly invoke the 
jurisdiction of mandamus. (1960) 2 Andh W H 545, 
Followed (1961) 2 Andh W R 18- 

Art. 226— Other remedy open — Remedies under 

Assam Sales Tax Act (1947). 

Where tax has been assessed under Assam Sales Tax 
Act, and the a^se.vseo has not soug it or exhausted 
remedies provided under the Act, he cannot ask for 
remedies under Art. 226 of the Constitution of fndia. 
ILK (1954) 6 Assam 191 : A I R 1955 Assam 195 
(198) (Pt R) (Pr 9) (DB). 

Art. 226 — Otiier remedy open — (Sales Tax — 

Bengal Finance (Sales Tux) ACt (VI ot 1941). 
S. 20) 

It cannot b3 said that S. 20 (1) of the Bengal 
Finance (Sales Tax) Act (1941), deals with an as- 
sessment and therefore cannot include a revi'-ion of 
a jsessment and that S. 20 ('ll talks about assessment 
and not levision of asse:)Sinent. Revision of assessment 
must clearly be the same as assessment. In any event, 
even if there is not an app al, there is certainly a 
revision. It is either an assessment or an order and 
S. 20 (^) should therefore a ppiv. 61 Cal W N 83 I i 
(19.57J 8 S T C 641 I A 1 R 1957 Cal 433 (465j (Pt A) 
(Pr 3). 

— ;-Art. 226— Application for writ for cancelling re- 
quisition for sales tax — efficacious and adequate 
statutory remedy available —App' icaiion is not main- 
taioahle — Siies Tax — Bengal Finance (Sales Tax) 
Act (VI of 1941), S. 15 and R 71 — Bengal 
Finance (Sales lax) (West Bengal .Amendment) 
Ordinance (10 of 1950). 

The petitioner got him*elf registered under the 
Bengal Finance (Sales lax) Act as traniferee and 
dealer. A requisition calling upon the pe^tioner to 
produce books of accounts and records lor the pur- 
pose of assessment ot sales tax in respect of certain 
periods was made by the Sales-tax Authority. The 
petitioner applied for a writ under Art. 226 of the 
Constitution for quashing the requisition on ground 



634 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 7 (p) 


that he had been registered as a dealer and a Irans- 

leree under a misapprehension as to his correct 
status I 

Held, tfKt thfre being a efficacious and adequate 
legal remedy under the Act which was not availed 
the application not maintainable. 

Notwithstanding the repeal of S. 18 of the Act by 
Ordinance of 1950, the matter of registration of dealer, 
amen ment of certificate of registration or cancella- 
registration could bp delegated to commercial 
lax Officer under S. 15 of the Act read with R. 71, 
and it tad been so delegated. Hence the petitioner 
could not contend that there was no officer to deter- 
mine the quejtion under the Act. (*51)87 Cal LI 
31^; 1952-3 S T C 444 i A I JR 1953 Cal 712 <713, 

7i4){PtC)(Frs9. 1),]2, 13). 

— T^r^S^G-.Assessmentby Sales Tax Officer acting 
under Hyderabad Sales Tax Act (14 ot 1950) — Writ 
of ceitiorari sought to quash as.‘es5ment — Petitioneis 
not availing themselves ot remedy of appeal to Sales 
Tax Commissioner — Wiit held could not be issued 

M ^ ^^V'^erabad Sales Tax Act 

(14 of 1950), S. 3. (’52) ILR (1952) Hyd 56 (DB). 


where the assesses is content with the endings of 
fact reached by the Sales-tax Officer and wishes to 
challenge the legality of the assessment order other- 

c^*o^n /fv can do so by filing a revision petition Under 
o. 39 (1) of the Act ff he does that, he avails himself 
of the remedy provided by the Act for challenging 
the assessmeit. \|erelv because the petitioner did not 
fale an appeal against the order of assessment passed 
by the Sales Tax Officer and chose to file a revision 
petition under 8. 39 (1) of the Act. it cannot be held 

avail himself of ihe remedy provid- 
ed bv the Act for challenging the assessment. (1964) 
1^ STC 554 I 1964 Jab L J 320 i 1964 MPL) 

liyu . 

*I /V^* Sales of Motor Spirit Taxation 

Act (20 of 1953), Ss. 2 (k) and 3 — Nature of Iransac- 
tion its liability to tax — Deteruination of by 
Sales Tax Officer — Remedy against decision of Sales 
Tax Officer prot^ided in Act i:self — H gh Court will 
not normally entertain petitions under Art. 220 against 
the decision. 1963 M P L J 4^5 i 1963 Vfah L J 493 : 
1963 Jab L j 508 . (1963) 14 S T C 410 i (1964) 1 

^ L/ it 


—Art. 226 - Other remedy open— High Court wil 
Still interfere. 

The existence of an aUernafe remedy is not an abso. 
lute bar to the issue of a writ . f certiorari when there 
has been violation of the principles of natural ius’ice 

and^ when therejsan infriugemee t of a iundanientel 

right. A I B 19u8 S C 86 and A I It 1953 S C 2'2 and 
AIR 1954 SC 403, Itel. on; (196,3) 14 S r C41f 
(SC aijd AIR 1904 SC 1419. Expl. The remedy 
available by way of appeal to the Ai pellate Authority 
and then by way of second appeal to the Tribunal 
functioning under Sales Tax Act and then a Revisior 
to the High Court mry not be adequate when an 
as.sessee assessed to sales tax is compelled in the 
meartime to pay the tax imposed on him bv an arbi- 
trary assessmetit which has been solely guider by the 

whim and fancy of the as, ‘.esdng authori y. It is very 

rare, if ever, that the App: Hate Authorities grant a 
stay ot the payment of the tax imposed on an asse^see 
by an assessment order whether it be arbitrary or 
otherwise. Moreover it would tike years before an 
assessee is able to reach Ihe High Couit in Revision 
to have a final aJjudical ion. Under these circum- 
starces, the remedies under the Sales Tax Act would 
not be even adequate and in Ihe case of arbitrary 

assessments the High Court must protect tlie citizen 

tfomithe whimsicalities ol offi.ials, who allow enthu 
siasm to oveirun judicial discretion and a sense of 
tair play. These authorities have to be kept on the 
‘leading strings’ of fair p’av. 1965 Kcr L T 803 i 
ILR (19^5) 2 Ker 240 : 1965 Ker L J 866 : A I R 1966 
Ker 55 (58)(Pt A) (Prs 11 , 12) ^ t 


^rt. 226 — Alternative remedy — Notices issued 

to the assessee and the re-assessment proceedings 

taken against him, patently defective and without 

jurisdiction — Existence of alternative remedy by 

way of appeal cr revision could not be allowed to 

stand in the way of quashing the notices and the 

assessment proceedings and orders — Sales Tax“ 

i\l. P. Gecerai Sales Tax ActfH of 1959), S. 19 (1). 

1962 MFC 318 : (1963) 14 S T C 67 : ILR (1963) 

M3dh.Pra 840i 1962 MP LJ 889: 1962 JabLJ 

/itn.' Madh Pra 315 ( 317) (Pt D) (Pr 7) 

(DB). 

Art- 226 — Other remedy — Cases under C* P* 
and Berar Sales Tax Act. 

A petitioner, who comes to invoke the aid of the 
extraordinary and special remedy provided hy 
Art. 226 of the Con'titution, should first have ex- 
hausted all his remedies under the general law. 

226 is not to be resorted to as a shortcut to 
the ordinary procedure piovided by the general law. 

The C. P. and Berar Sa’es Tex Act itself has pro- 
vided elaborate machinery for correcting any error 
in the assessment of which the assessee may f^d 
aggrieved. So it would be against the scheme of the 
Sales Tax Act to determine facts by affidavit evidence 
in writ proceedings before the High Court for the 
purpose of deciding the cases. 

Exception has, however, to be made in cases where 
the Act or provisiocs of it under which the tax was 
being levied are ultra vires or unconstitutional. 


Art. 226 Cei tiorari Other remedy open — Order 
made under S 43 (1) of M. P. C.eneral Sdes Tax Act 
(II ol 1959), found to be manife>tly arbitrary and 
capricious— Provision of appeal under S. 38 of Act is 
not a bar to issue of writ of certiorari — Sales Tax — 

M. P. Geteral Sales Tax Act (Hof 1959), <^3 38 

1963 Jab L J 631 I (1965) 16 S T C 756 : 1955 M P 

L J 5o3» 

Art. 226— 'Another remedy ’—Asstssce preferring 

revision instead of appeal — Effect — Assessee cannat 

be held to have failed to avail himself of remedy 

Sales.tax— M. p. General Sales lax Act (II of 1959) 
Ss. 58.39(1). ^ 

A prudent asstssee desiring to contest finding of 
fad reached by the Sales-tax Officer would no doubt 
resort to the remedy of an appeal under S. 38 But 


But this exception is not available in cases whero 
no provision of the Aot could be successfully chal- 
lenged as ultra vire*?, the grievance being not against 
the Act but against its incorrect interpretation or 

application. 1961 MPL 1 804: 1961 Jab L I * 
1961 MPC 582: AIR 1962 Madb Fra 225 (237) 
(Pt A) (Prs 50, 52, 53) (DB). 

Art. 226 — O.her remedy open — Assessment 

under C. P. and B. rar Sales Tax Act — Assessee not 
exhausting remedies open to him — Assessment held 
could not be questioned in an application ^oder 
Art. 226. (1962) 13 ST C 562 : 1962 P C 82 : I9W 
M P L J 346 I (1962) Jab L J 743 : ILR (1901) Madh- 
Pra 663. 

Art. 226 — Other remedy — Assessment 

Madhya Bharat Sales Tax Act — Assessee's right 
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TOme before High Court under Art. 226, without 
filing aepartmentil appeal — Writ can be Bled, since 
a burden is cast OQ the assessee as tax assessed has 
to be deposited before filing aooeal—Midhya Bharat 
Sales Tax Act, Smt. 2C07 (XXX of 1950) 1957 M P 

C 286 I 1957 Jab L J 431 i (1957) 8 S T C 407 » 1957 
M P L J 301 I air 1958 Madh.Pra 16 (18) (Pt A) 
(Pr4)(DB). 

Art. 226 — Tax assessment — Other remedy by 

way of appeal open and resorted to — Court can still 
interfere in proper case during pendency of appeal. 

When a remedy is available to an assessee under 
the Statute, he must first resort to it and when actual- 
ly he has resorted to it and the appeal is pending, the 
Court acting under Art. 226 would be reluctant to 
interfere with an order of assessment. Bat there may 
be cases where this rule may not outweigh other 
considerations which may compel interference by the 
Court. 

Where the assessing authority relying on the report 
of the Sales Tax Intelligence staff accepted the figure 
given in the repoit reliting to the value of items 
omitted in slock books although there was a clear 
totalling m'stake committed in arriving at the figure, 
and placed the figures relating to omissiois before 
the as.sessee on the day of assessment and asked him 
to explain them then and there : 

Held that the assessment order was clearly vitiated 
by an apparent error. The assessing authority had 
failed in bis duty to scrutinise the materials for 
assessment and satisfy himselt that the tax was payable 
on the basis of the materials. 

Held further that the assessee ought to have been 
given, both in law and in fairness, reasonable oppor- 
tunities to look into all the necessary documents and 
other books so as to endble him to explain and show 
cause why the proposed turnover ought not to be 
taken as the basis for assessment, and the asvessment 
order was liable to be quashed although the assessee’s 
appeal against the order was pending before the 
appellate authority. (1965) 16 S f C 769 (Mad). 


Art. 226 — Other remedy open — Remedy of 

appeal open under Madras General Sales Tax Act — 
Still writ of 'ceriiorari* will lie. 

Madras General Sales Tax Act no doubt provides 
an appeal against an assessment. It is now well esta- 
blished that notwithstanding the existence of a right 
conferred by a statute to an aggrieved person to 
appeal against the orders of tnounals constituted 
under it, certiorari will lie. But the existence of such 
a right will be a matter to be taken into account by 

the superior Court in arriving at a conclusion whe- 
ther it should issue a writ of certiorari, tor that 
jurisdiction is a discretionary one. 

Held that the question of constitutional validity of 
Ss 2 (ff) and 2 (o) of the Madras General Sales Tax 
Act was not capable of being determined completely 

or satisfactOiily by the department or *he tribunal. 

Therefore an appeal to them could at best be only a 

stage in a matter which had ultimately to come up 

before the High Court. Secondly, where the alleged 
turnover represented thoexpensei incur, ed and shared 
by the then members of the M. I. A. who might 
not be all members of the Asscciation later on it 
would not be possible for the As.sociation to effec- 
tTvely call upon the former members to share the 
tar. which had been iHegiHy levied Then there was 
also the imoortant circunvstance that the question 
before the Ilfgh Court did not entirely de^n3 on the 
validity of the assessment m respect of '^bich it 
could be said there was an aUernat.ve remedy by way 
ftf anneil where the Commercial Tax Umcer had 
cLled upon the Association to register itself as a 
dealer on threat oi penal proceedings. The As- 
sociation which would in no sense be regarded 


as a dealer was entitled to come to the High 
Court under Art. 226 for the protection against 
the threatened invasion of its rights. The need 
to grant relief on the ground of the invalidity 
of the a sessmenf necessarily involved an inves- 
tigation into the validity of the assessment. The peti- 
tioner sought relief with great promptitude and this 
was not one of those cases where a litigant, after 
allowing the period of limitation prescribed for an 
appeil to pass by, resorted to proceedings under 
.Art. 226. In the circumstances of this case, there 
were sufficient grounds for the exercise of jurisdiction 
under Art. 226. 195S S C J 242 : 1958 M L J (Cr) 197: 
AIR 195.S S C 80, Rel. on. 76 Mad L W 704 : ]96t 
Mad W N 56i (1963) 14 S T C 1030 : AIR 1964 *Mad 
63 (66) {H C) (Prs 7. 8) (DB). 

Art. 226 — Another remedy open Appealable 

order not appealed from — Effect of — Nitural 
justice — Opportunity to show cause — Denial of — 
Assessment to sales tax- 

Where another statutory remedy is available to the 
petitioner seeking a writ of certiorari, namely an 
appeal provided By the statute, but he fails to avail 
himself of that remedy, su::h failure under normal 
circumstancas, would be sufficient for the High Court 
to decline to investigate the validity of the order 
impugned by the oetitioner, preliminary to the grant 
of the discretionary relief of a writ of certiorari under 
Art. 226 of the Constitution. 

A mere refusal by the assessing authority under the 
Madras .Sales Tax Act to grant certified copies of 
certain documents cannot bo held to amount to a 
denial of a real and effective opporfunity to show 
cause against a proposed revision of an assessment 
and re-asscssment under R. 17(1) of the Madras 
General Sales Tax Rules. (1958) 1 M L J 30 i (1958) 

9 S T C I : 71 Mad L W 12: AIR 1958 Mad 170 (178) 
(Pt A) (Pr9) (DB). ' 

Art. 226 — Other remedy open. 

The objection that the petitioners ought to have re- 
sorted to the usual remedies by way of appeal, etc., to 
the Tribunals under the Madras General Sales Tax Act 
and that the High Court should, in its discretion, 
decline to entertain the petition under Art. 220 cannot 
be upheld. This is a matter of discretion and not any 
absolute rule of law that bars jurisdiction of the High 
Court. 

Where the questions raised were of great importance 
and complexity and if the point made by the assessee 
were upheld it would meaa that K. 5 of (he General 
Sales Tax Act Rules was invalid. 

Held, that this was not certainly a ground which 
the assessee could put forward before ihe Tribunal 
constituted under the Act, and therefore, the peti- 
tioners were entitled to approach the High Court for 
relief. ( 1956) 2 Mad L J 3'4 : ( 1956) 7 S T C 792 : 
AIR 1957 Vfad 33 (39, 40) (Pt C) (Pr 25) (DB). 

[Reversed in AIR 1960 S C 1254]. 

Alts. 226 and 2S6 - Petitioner assessed to tax 
under Madras General Sales Tax Act — Appeal — 
Notice of demand — Petition under Art. 226 — 
Maintainability — (Sales Tax — Madras General 
Sales Tax Act (IX of 1939), S. 12 A). 

Where, under the provisions of the Madras General 
Sales Tax Act.'the Deputy C >mmercial Tax Officer 
determinoJ the tax ible turnover of the petitioner and 
assssseri the tax pivable thereon and the petitioner 
preferred an appeal against the orders of such officer 
and on receiving notice calling upon him to pay the 
tax the petitioner took out the writ challenging the 
validity of the .Act and di'puting the correctness of 
the assessment under Ait. 286 of the Constitution! 

Held, that it was open to the petitioner to raise all 
questions as to the extent of his liability under the 
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Act and under Art, 280 before the Appellate Officer 
and therefore the High Court would decline to 
entertain the petition. ( tO.'52) 3 S T C 433: AIR 1953 
Mad 131 (132; (Pr 2) (DB). 


tax on such supplies of refreshments by clubs to 

members must be held to be illegal. (1952) 3 STC 
77 . 1952 Mad W N 200 : (1952) 1 M L J 401 1 AIB 
1952 Mad 814 (816. 817) (Pt A) (Prs 6, 10). 


— Art. 226— Other effective remedy open — Juris- 
diction under Art 226 cannot be invoked as against 
Sales Tax authority — (Sales Tax — Madras General 
Sales Tax Act (9 of 1939), Ss. 9, 11, 12, 12A. 12B, 
12C and 120). 

From the provisions of Ss. 9, 11. 12, 12A, 12B, 12C 
and 12D of the Madras General Sales Tax Act, 1939 
it is clear that the Act is a self-contained one and 
providts for a hierarchy of tribunals to enable the 
aggrieved person or authority to get a final and 
authoritative adjudication on the validity or the 
correctness of the assessments made by the Sales Tax 
Authorities. Hence the petitioner cannot seek the aid 
of the High Court under Art. 226, which, if given 
would circurnvent the entire statutory procedure 
prescribed. The fact taat the remedy provided by 
the Act may involve delay or expenditure or that the 
decision of the Sales Tax Authority will affect other 
persons cannot be a ground for invoking the extra- 
ordinary jurisdiction of the High Court under 
Art. 226. 1952 Mad W N .599 : 1952-2 Mad L J 2V5i 
1952-3 S T C 317 I Aid 1953 Mad 10 (12) (Pra 4. 5). 


226 The Madras General Sales Tax Act 
with its sub;e juent amendments has not ousted the 
jurisdiction of the ordinary civil Courts when a 
party is alleged to have been aggrieved by the 
administration of the Act. An application under 
Art. 226 for issuing a writ of certiorari to quash the 
orders of the taxing .Authorities assessing the peti- 
tiorer for sales tax cannot be granted as th*^ petitioner 
has an effective remedy by way of a suit in the civil 

claimed. (■,5l) 65 Mad L W 3.37i 
1952-2 Mad L J 27 . 1952-3 STC 76 : AIR 19.52 
Mad 830 t831) (Pr 2). 


—Art. 226 -Other remedy — Existence of— Effect 

Madra.s Ceneral Sales Tax Act (IX of 1939), S 2— 

Supply of refreshments to members of social club — 
Liability to sales tax. 

The maintainability of writ petitions under Art. 220 
01 the CJonxtitucion is extremely diificult if not 
impossible to circumscribe, define and restrict. The 
mere failure of the petitioner (the Cosmopolitan 
Club) to object to the payment of sales tax (on the 
supply of refreshments to its members) since 1939 and 
to explore the long and tidious avenue of appeal aud 
revision provided by the Sales Tax Act is not an 
impediment m the way of issuing a writ if it be 
tound that the sales tax levy is really illegal. 

The writs under Art. (1) are all discretionary 
writs, which are dependent on the facts of each case 
and the nature of the illegality and wrong alleged. 

The general principle would be that Government 
should have notice of the alleged illegality or wrong 

on which the writ petition is founded before it is 
□led and give a reasonable opportunity of invfstigat- 
ing or the grievance remedying it before such a step 
IS taken. There is of course no provision in the Con- 
stitution requiring notice to Government before 

as under S. 80, Civil P. C. 
There is no inflexible rule. The petitions in the 
instant case in the particular circumstances should 
not be rejected on the ground that the Government 
was not given previous notice The legality of the 
levy of sales tax in the circumstances can only be 
properly investigated by the High Court on a petition 
under Art. 226. 

Where a social club being an association formed 
not for profit, supplies refreshments to its members at 
a fixed rate the supply is not a transfer of property 
from the club as such to a member. The levy oi sales 


■ Art« 226— Mandamus — Other reTiedyopeo, 

Held, that if the adjudication by the Commis- 
sioner that the petitioner a^sessee was not a dealer 
was binding on the Sales Tax Officer or ‘if the 
counsel of the latter admitted before the High Court 
that the petitionfr's grievance that in view of the 
decision of the Commissioner the assessee was not 
liable to assessment and the notice issued by the 
Sales Tax Officer requiring the assessee to submit 
returns was contrary to law was accepted by the 
authorities by ordering withdrawal of the notice and 
that had induced the High Court to refrain from 
passing a formal order quashing the proceedings, the 
petitioner-assessee had certainly a grievance which 
could not be redressed by the Sales Tax Authorities 
who had proceeded not only to assess the petitioner 
assessee but also to prosecute it. T^e proceedings 
Were likely to result ia the assessment of the assessee 
to tax which it would have to deposit before prefer- 
ring an appeal agiin.^tthat order. In order to escape 
from such serious consequences and infringement of 
its fundamental rights, relief by way of mandamus 
was the appropriate relief. This relief could not be 
denied to the petitioner assessea merely on the 
ground that it had not exnausted the remedies 
available under the Sales Tax Act, which in the 
circiimsraaces of this caie, could not be de cribed as 
an a.ifquate alternative remedy. AIR 1954 S C 403i 
Foil , AIR 1952 Mao 605, Rel, on. ILR (1954) Nag 
935 : 1955 Naj? L J 332 i AIR 1956 Nag 27 (30) 
(Pt A) (Pr 10) (DB). 


Art. 226 — Application under — Maintainability^ 

Assessment male hy Additional Sales Tax Officer 
C. P. and Berar Sales Tax Buies, R. 53. 

The High Court would be justified in entertaining 
an application under Art. 226 of the Conslimtion 
with rtspect to an assessment made by an Additional 
Sales Tax Officer under S. 11 , C. P. and Berar Sales 
Tax Act, if it found that that assessment was mad® 
without jurisdiction. Further, under R. 53 of the 
rules framed under the Act, the State Government 
provides for appeals against the assessments made by 
a Sales fax Officer and an Assistant Sales Tax Officer 
and not against the assessments of an Additional 
Sales Tax Oificer. Clearly, therefore, the applicant 
has no right to prefer an appeal to any authority 
under the Sales Tax Act. That being the position, 
two courses are open to him— to institute a civil suit 
or to come to the High Court under Art. 2i0. 1951 
N L J 611. 


Alt. 226 — Alternative remedy — No question of 
infringement of fundamental right or ultra vires of 
Act involved — Alternative remedy has to be ex- 
hausted— Alternative remedy available under Orissa 
Sales Tax Act. 1947, hy way of appeal, second 
appeal and reference— Writ petition is not maintain- 
able before exhausting these remedies — Sales Tax 
Central Sales Tax Act (1956), S. 9 (3). 

Though undoubtedly the High Ck)urt has jurisdic- 
tion to interfere under Art. 226 of the Constilution 
even though an aggrieved party might not have 
exhausted all the aiterra'.ive remedies available to 
him under the laws in force, nevertheless 
normal circumstances the internal remedies provided 
by the statute should be exhausted in the first in- 
stance. The question is more one of propriety than 
lack of jurisdiction. Thus the Orissa Sales Tax i^t 
contains ample provisions to enable a party aggrieved 
by the orders of assessment under the Central 
Sales Fax Act passed by the Sales Tax Otficer to take 
up both questions of fact and law before two appeli®^ 
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authorities! namely the Assistant Commissioner of 
Sales Tax and the Sales Tax Tribunal and also to get 
points of law finally decided by the High Court on a 
proper reference made to it under S. 24. In addition, 
the Second proviso to sub-s, (5) of S. 13 of the Ori<sa 
Sales Tax Act empowers the Commissioner of Sales 
Tax to treat an assessee as not being in default so 
long as an appeal tiled by him under S. 23, is pend- 
ing. Where neither the provisions of the Central 
Sales Tax Act nor the provisions of the Oiissa Sales 
Tax Act have been challenged as ultra vires, or as 
restrictive of any of the fundamental rights; nor is 
any serious error of procedure alleged to have beea 
committed by the Sales Tax Oiticer concerned, but 
the question is a simple one of ascertaining the true 
nature oi the transaction which is alleged to be 
taxable, this must be left in the first instance to be 
adjudicated by (he taxing authorities. (1963) 14 3 T C 
411, Rel. on. Where the questions were (1) was the 
sale completed in Ori;sa so as to empower the Orissa 
Sales Tax authorities to levy Sales Tax, or else 
whether the sale was completed in Bengal and (2) 
was the transaction a sale ‘ in the course of inter- 
state trade or commerce'* as explained in S. 3, or a 
sale ‘ in the course of export” as explained in S. 5 
of the Central Sales Tax Act, it is the Sales Tax 
Officer who is the authority to decide this question 
In the first instance, and the aggrieved party has 
been given ample opportunity to cnallenge his deci- 
sion before three superior authorities, • namely, the 
Appellate Assistant Lommissioner. the Sales Tax 
Tribunal aud the High Court. There is no special 
reason why the assessee should be permitted to 
approach the High Court direct before exhausting 
the remedi s available to him under the Orissa Sales 
Tax Act. The fact that on the date of actual hearing 
of the wiit application, Ihe appellate authority under 
the Act had already dismissed the appeal which was 
filed before it by the assessee is immaterial, since ho 
has a further right to appeal to the Tiibunal and 
also can ask the Tribunal for a statement of the case. 
ILR (19C4) Cut 4C4. 


Art 226— Other rerredy open — 5‘alcs Tax — 

(Bihar Sales Tax Act (19 of 1947), S. 25). 

Where the asse.ssee objecting to the inclusion of a 
certain amount in the turnover does not move the 
High Court under S. 25(2) within the time prescribed 
alter the refusal of the Board of Revenue to state a 
case under sub-s. (1) of that section he will net be 
allowed to obtain a writ of mandamus directing the 
taxing authorities to refund the amount of tax paid 
on the amount about the inclusion of which in the 
turnover he is aggrieved. 19 39 B L J R 343 : (1959) 
10 S T C 483: A 1 R 1959 Pat 389 (390) (Pi A) (Pr 2) 

(DB). 

226 — Other remedy open — Sales tax assess. 

ment-Issue of writ-(Sales Tax— Bihar Sales Tax Act 
(19 of 1947), S. 25.) (1959) 10 S T C 601 (Pal). 

Art 22fi-SaIes Tax— Bihar Sales Tax Act (1947), 

S 13 ^5) — [urisJiction of Sales Tax Oificer — Other 
remedv open. See Sales Tax - Bihar Sales Tax Act (19 
of 1947). S 13 (5) A I B 1953 Pat 87. 

[Beversed in AIH 1955 a C Ool.J 

Arts 228 and 227 - Alternative remedy — Exist- 
ence of such remedy not absolute bar to exercise of 

writ jurisdiction -Registration certihcate sought to be 

cancelled under S. 7 (4) of Punjab General Sales Tax 
Act (46 of 1948) on grounds not covered by S. 16 - 
High Court cm interfere although alternative remedy 
was available under Act— Sales Tai-Punjab General 

^alL Tax Act (40 of 1948), Ss. 7 (4) and 16. 1965 Cur 
L J 317* (1965) 10 S T C 406 : 68 Pun L R 447. 

Art. 226— Alternate remedy— Remedy by assessee 

by writ when alternate remedy under Ss, 20 and 21 — 


Punjab General Sales Tax Act, was available— Avail- 
ability. See Sales Tax— Punjab General Sales Tax Acl 
(1948), S. 10 (7). I L R (1965) 1 Puoj 683. 


—Art. 226— 'Other remedy available to assessee to 
sales tax under Punjab General Sales Tax Act (46 of 
1948)— High Court will not generally entertain writ 
petition— Sales Tax— Punjab General Sales Tax Act 
(46 of 1948), Ss. 10 (6). 21 (1). 

Thpre should be exceptional circumstances to war- 
rant the exercise of the jurisdiction of the High Court! 
under Art. 228 of the Coxiititutiou. It is not the object 
of this Article to convert the High Couct into an 
original or appellate or revisional Assessing Autho- 
rity, (in the matter of Sales Tax assessment), when- 
ever an assessee may feel inclined to attack an order 
or imposition of penalty on account of his default. 
There must be, as a general rule, something going to 
the root of the jurisdiction of the Sales l ax Autho- 
rity when passing the impugned ordtr or something 
showing that the assessee would be subjected to grave 
and palpable injustice if obliged to .<eek relief from 
the hierarchy as proviJed by the usual statutory 
machinery. The Legislature has in its wisdom pro- 
vided the machinery for aggrieved parties to venti- 
late their grievances and secure relief. It would be a 
healthy practice not to encourage the assessees at their 
mere option to rush to the High Court on the sligh- 
test pretext when specific machinery exists elsewnere 
for relief. 


tsven tnougn tne writ petition is initially admitted 
to a Division Bench if it is found tUat the points 
raised are not such as can or should appropriately be 
determined on wiit side and if since the admission of 
the writ petition, the petitioner has delibeiatdy and 
voluntarily preferred a revision in accordance with 
law, it would not be a soon J e.x-^rcise of discretion to 
go into the points under Art. 220 of the Constitution 
67 Pun L R 686 1 (1965) 16 8 T C 599. 


- — -Art. 226— Other remedy — Remedy of appeal to 
higher authority under Punjab Ceneral Sales Tax Act 
not iollowcd. authorities having expressed their opi- 
nion — Revision not competent, when remedy of 
appeal is not av^led cf-Writ petition held maintain- 

® 115 — Siles tax — Punjab 

General Sales.tai Act (46 of 194Sj. Ss. 20 and 2i 

(’65) 67 Punj L R 155 i (1965) 16 S T C 534. 


Action without jurisdiclioD — Sales-tax assessment 

order passed ailhough it was barred bv limitation - 

Existence of other remedy, no bar to exercise of 
junsdiclion under Art. 226. 

Per Mahajaa J.:-\Vhere action taken is without 
jurisdiction, the existence of an alternative remedy is 
no bar to the exercise of powers under Art. 226 It 
cannot be disputed that the bar of limitation is a bar 
aliecting jurisdiction, for no authority has jurisdic- 
tiOD to proceed with the matter if the bar of limita- 
tion intervenes. Hence, where the sales-tax authorities 
pass a final orJer for assessment in spite of the bar of 
limitation under the Sales-tax enactment, the exist 
ence of alternative remedy is no bar lo the issue of 
certiorari or other appropriate writ under Art 226 
AIR 1962 S C 1621 aud AIR 1963 S C 548 and AIR 
1949 P C 239 and AIR 1953 S C 2I Rel. o ^ 
war Lai Sarup Chand v. U. S. Naurath. Excise and 
Taxation Officer, Amritsar, (1964) 15 S T C 932 » fi> 
Punj L R 768 i 1963 Cur L » 398 ILR (1963) 2 Pud 1 
370 : AIR 1964 Punj 1 (9) (Pt B) (Pr 21) (FrI' ' 

- — Art. 226— Sales Tax -East Punjab General 
Tax Act (46 of 1948), S 16— Petition against assess- 
ment Alternative remedy available to petitioner— 
Interference by High Court would not be justified — 
Pelition cannot also be entertained merely because 
statutory remedy might be barred by lapse^of time! 
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Held, tliat in the case in question the proceedings 
lor assessment were actually initiited prior to the 
giving of the notice of its dissolution by the assesjee- 
firm, and hence the petitioners could scarcely be enti- 
tled to tike shelter behind the ratio of the Full Bench 
decision in 1962 P L R 351. (19^3) 14 Sales Tax Ca'es 
976 and C W 413 of 1962, Rel. on. (1964) 15 S T C 
648 (Punj). 

Art. 226— Other remedy — Best fudgment assess- 
ment under Pu ijab General Sales Fax Act, S. 11 (4) — 
Question whether or not the a'sessmeat is best judg- 
ment assessment is one of tact — No error apparent— 
Other reme:ly by way of appeal — No interference 
under Art. 220 — Interpretation of taxing statute. 
(1960) 62 Pu ij L R 322, Rel on. (1963) 14 S T C 821: 
AIR 1963 Puni 383 (385, 3S7) (Prs 8, 17. 18) (OB'. 

Art. 226 — Other remedy — Sales Tax — Punjab 

General Sales Fax Act (46 of 194S), Ss. 20. 2h 22 

Normally speaking, parties mu^t be left to have 
recour e to the procedure prescribed in the Punjab 
General Sates Fax Act for redress of their grievances 
and they should not be encouraged to treat proceed- 
ings under Art 226 of the Cofistitutioa as substitutes 
for the proceedin^.s which are provided by the taxing 
statute itself. (1963) 14 S T C 409 (Punj). 

Art. 226 — Alternative remedy — Assessment of 
sales tax — t elief against order of assessment — Peti- 
tion under Ait 226 — Assessee directed to seek re- 
dress under Punjab General Sales Tax Act (46 of 
1948), Ss. 11, 20. 21. 

A was registered dealer. During 1955-56 A sub- 
mitted returns in respect of sales of sugar and ghee. 
A claimed certain exemption under S. 5 (2). A was 
served with notice in form S. T. X(V on 8-12-56 
issued under Ss. 11 and By a memo dated 13-8- 
60 for assessment \ ears 1955-50, 1956-57 and 1957-53, 
A wa.s inform d that his case woulj be taken up on 
26 8 60 failing which action shall be taken according 
to law. Similar letter was also issued on 14-5 61. 
The Assessing Authority after examining A’s account 
books and their probative value discredited t em. 
Assessment was finalised on 24-7-61. Iq writ against 
the assessment it was contended that the Assessing 
Authority could not proceed to make be 4- judgment 
assessment in respect of the quarter ending 31-3 1956 
after 31-3-1959 and regards the earlier quarters, 
three yeais* period must be considered to have expir- 
ed long before 31-3-1959. The department pleaded 
that adequate and efficacious remedies by way of 
appeal and revision under Ss. 20 and 21 were avail- 
able to A against the order of the Assessing Autho. 
rity. 

Held, that the facts and circumstances did not 
justify interferei;ce by High Court under Article 220 
of the Constitution and that A must be left to seek 
redress in accordance with the usual mode prescribed 
by the Legislature under the Sales Tax Act. A*s 
asse sment was neither without jurisdiction nor mani- 
festly contrary to law. Case law Consd. 

The Act provided a complete machinery for assess- 
ment of tax and lor obtaining relief in respect of any 
illegal or improper order, and, the aggrieved paity 
would not, save in exceptional cases, where the im- 
position is clearly wi hout jurisdiction or patently 
contrary to law, and further when there is nothing in 
the conduct of the assessee which would justify re- 
fusal of the discretionary relief under Article 226 of 
the Constitution, be permitted to abandon resort to or 
by pass that machinery and invoke High Court’s 
extraordinary jurisdiction. (1963) 65 Pun L R 422» 

Art. 226— Petition under— Scope of Alternative 

remedy — No bar to jurisdiction of High Court — 
Nature of powers under — Interference in sphere of 
taxatian — Not desirable. 


That there is an alternative remedy prescribed 
under the Sales Tax Act would certainly be a relevant 
factor to take into account as also would be the factor 
that violation of fundamental right is alleged, in 
determining, whether or not to exercise the discre- 
tionary power vested in the High Court under Arti- 
cle 220 . 

Interference in the sphere of taxation should, gene- 
rally speaking, be confined to soecial circumstances 
in which violation of fundamental right or the illega- 
lity of the tax is apparent on the face of the record 
or of the law on which the taxing authority relies for 
the imposition. 

Under Art. 229, the High Court cannot act as a 
Court of appeal so as to remand ffce case for fresh 
decision. It can only either quash the Impugned 
order as being defective or else dismiss the petition. 
L P. A No. 46 of 1955 (Punj), Rel. on 62 Punf L R 
322 : (1980) 11 S T C 486 : ILR (i960) 1 Punj 763. 


— Art. 226 — Other remedy open — \ssessee paying 
tax by mistake — Application for refund under Sales 
Tax Act dismissed — Failure to avail of remedy under 
Act — If bar to is>ue of writ — (Sales Tax — East Punjab 
General Sales Fax Act (48 of 194S). S. 22). 

An assessee who was not liable to pay sales tax for 
certain period paid it by mistake. He applied for its 
refund under S. 12, Eist Punjab General Sales Tax 
Act (46 of 1948) but the application was refused. 
His p?ti:ion for revision under S. 21 of the Act was 
rejected on the ground that it was not proper to re- 
fund the amount on grounds of propriety. The 
as;esse 3 without availing himself of the remedy under 
S. 22 of the Act applied under Art. 220 of the Cons- 
titution. 

Held, that the remedy provided under S. 22, East 
Punjab General Sales Tax Act was not an adequate 
remedy. Hence the failure of the assessee to avail 
himself of the remedy under S. 22 did not bar relief 
under Art. 226. (1956) 7 S T C 336 i AIR 1956 Punj 
222 (223. 224) (Pt B)(Pt 3). 


— Art. 226 — Other remedy open — (Sales Tax— 
Bengal Finance (Sales Tax) Act (1941) (as extended 
to State of Delhi), Ss 20 and 21). 

Any person who wishes to challenge a particular 
assessment to sales tax on the point that the transac- 
tions on which the tax is sought to be levied do not 
fall within the definition of the word "sale, “and does 
not bring him within the definilion of dealer con- 
tained in S. 2 (c), is not entitled to take the shortcut 
of coming to the High Court with a petition under 
Art. 220 instead of exhausting the remedies provide 
under Ss. 20 and 21 in the Act. AIR 1955 Punj 184 
and AIR 1953 Punj 27. Re), on. (1956) 7 S T C 819 i 
AIR 1956 Punj 167 (168) (Pr 6 ). 


—Art- 226 — Other remedy open — (Sales Tax 
lengal Finance (Sales Tax) Act (VI of 1941). S. 21)- 

In many cases where an Act, like the Bengal 
'inance (Sales Tax) ^at(Vf of 1941), provides machi- 
lery, the High Court has held that it will not enter- 
ain a writ p.tition filed by a person who has not 
xhausted his remedies under the Act. It P® 
hat a writ petition provides a more speedy 
fficacious remedy than the machinery provided by 
he Act in the seme that w'hen any appeal, or 
ev^ision, is filed under the Act it is necessary for 
lealer in the meantime to pay the 
object of the dispute, but for Ihe High ^urt 
ntertain writ petitions raising QU^fi^us of law a 
he interpretation of the Act would make b. 21 9^. . 

^ct wholly redundant. The machinery furnis^ 

\y the Act is not in any way ineffective or un a • 

HR 1953 Punj 27, Foil. AIR lb55 Punj 184 (18W 

Pr 5). 
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■' Art# 228 — Another remedy open'— (Sales Tar- 
East Puniab Sales Tax Act (XLVI of 1948). Ss. 19, 
20 , 21 . 22 ). 

Jurisdiction to question assessment otherwise than 
by use of the machinery expressly provided by East 
Punjab Act, XLVI of 1948, is inconsistent with the 
statutory obligation to pay under S. 20. U the peti- 
tioners do not avail themselves of it, then the High 
Court would not interfere under Art. 220. Case-law 
discussed. ILR (1954) Piioj 119 ; 55 Punj L R 413 : 
AIR 1953 Punj 245 (246) (Prs 9, 10) (DB). 


—““Art. 226— Tax levied without legal authority — 
Remedy under Ait. 226 open — Fundamental right 
infringed — Existence of alternative remedy is no 
bar — No distinction between mistake of law and 
mistake of fact — Payment made under mistake- 
item exemp ed without fee included in return — 
No creation of estoppel against assessee* 

Where a tax is levied without legal authority on 
any trade or business it is open to the citizen aggriev- 
ed thereby to approach High Court or even the 
Supreme Court for a writ since his right to carry on 
trade and commerce is violated Bight to carry on 
trade and com nerce subject to certain limitations is a 
fundamental right and the matter has to be enquired 
into. The existence of an alteroaUve remedy is no 
bar to a party who comes to High Court with an 
allegation that its fundamental right ha* been in- 
fringed without the a ithonly of law. A I U 1957 
S C790 and 1954 S C J 445 : (1954- 1 M L J 690 : 
AIR 1954 S C 408, Foil ; AIR 1957 Raj 210 and AIR 
1958 Raj 261, Dist. 

Section 72 of the Indian Contract Act makes no 
distinction between a mistake of law and a mistake of 
fact. The true principle is that if one party under a 
mistake, whether of fact or law pays lo another party 
money whi:h is not due by contract or otherwise that 
money must he repaid No question of estoppel can 
ever arise when both the parlies are labouring under 
the mistake ol law and one party is not more to blame 
than the o‘her. AtR 1959 S C 135, Rel. on. 

Where, therefore, the a'sessee included in his re- 
turn before Sides Tax Officer the amount relating to 
the supply of coal to Government under tfie head 
‘Turnover of good.s exempted without fee’ and agitat- 
ed the question before the Department and the btate, 
the assessee on account of a mere submission of a 
consolidated statement in his return cannot be re- 
garded as having acquiesce! in the levy of the tax 
the legality of which is challenged. The mere in 
elusion of an item in the return on which no tax is 
leviable under (he law would not create an estoppel 
acainst an assessee. 196 1 Faj L W 420 i ILR ( 1961 ) 
11 Rii 6S8 : AlR 1963 Raj 51 (53, 54) UH A) (Prs 8, 

ll)(Drt). 

[Reversed on another point in AfR lOBo S C 913*] 


Art. 220-OtIier 

Certiorari — Powers 
Rajasthan Sales Tax 

and 15). 


remedy— Taxing enactment — 
ot High Court — fSales Tax — 
Act (XXIX of 1954), Ss. 13, 14 


Where the vires of any taxing enactment are not 
challenged and the question is only a question of law, 
the High Court should not intervene, when alterna- 
tive remedies under the enactment are open to a party. 


Raj 4 Sthan Sales tax Act is a specu self-contained 
Act providing for assessment of salts-tax and for 
remedies to correct wrong assessment. As the amount 
in the instant case could not be .said to be so onerous 
as to mike the appeal after paving them an inadequate 
alternative remedy, the High Court woelcl not inter- 
lere in their cxtracrdinary junsdicnon. AIR 1957 
Raj 210. Foil.; MR 19^7 S C 790. Disting.; AIR 1954 

[Vol. 4.1 Fn. D. 44. 


S C 403, observations in. held obiter. (1959) 10 
S T C 270 : 1959 Raj L W 605 i ILR (1958) 8 Raj 
935 : AIR 1958 Rai 262 (263, 264, 265) (Pt A) (Pra 4. 
9, 12. 13, 14) (DB). 

.Art. 220 — Other remedy open— Remedy under 

Raiasthan Sales Tax Act — (Sales Tax — Rajasthan 
Sales Tax Act (XXIX of 1954), S. 15), 

The applicants who carried on trade in ground-nut 
oil were asked by the officers of the Siles Tax Depart- 
ment to submit the accounts of their dealing in ground- 
nut oil in order that sales tax might be assessed on 
them. Their contention was that ground-nut was 
exempted from sales tax as it was edible oil. But they 

were met by a confidential circular of the Sales Tax 

Commissioner in which the Sales Tax Officers were 
told that ground nut was a commodity liable to 5 ales 
tax. The Sales Tax Commissioner who was also the 
revising authority and appellate authority also knew 
of the circular. 

Held, that in the circumstances it would really be 
a farce for any assessee to go tothe appellate authority 
or the revising authority and theiefore the High 
Court should intervene a* that stage in an application 
under .Art. 226 of the Constitu.ion. 1957 Raj L W 
431 * ILR (1957) 7 Raj 723. 

Art. 226 — Enforcement of contractual rights — 

(Sales Tax— T -C. General Sales Tax Act {XI of 1125) 
Ss. 13 and 19). * 

A certain firm which had contracted to supply 
bonemeal to the government entered into an agree 
meat with a bank for being financed by the bank. 
The bank forwarded to the government a copy of 
this agreement and a power of attorney executed 
by the firm in their favour and the government 
acknowledged receipt of both. Subsequently a certain 
amount became payable by the firm to the State 
towards the sales tax and the government ordered 
adjusiing the amount from what was payable by them 

to the firm under their con* ract with the hrm. The 

bank applied under Ait. 226 questioning the legality 
of the adjustment, 

Held, (i) that from the terms of the agreement 
between the firm and the bank and the power of 
attorney which were forwarded to the government it 
was cl-^ar that the bank had sufficient interest to file 
the petitian questioning the adjustment, (ii) From the 
fact ihat the bank coul 1 file the petition it did not 
follow that it was entitled to any relief This was a 
matter which should be agitated bv an ordinary suit 
and not in proceedings under Art. 220. (iii) The State 
had the ordi lary right of adjustment available to its 
citizens under similar circum.stances and could not 
be confined to one of the three courses of recovery 
namely by proceeding under S. 13 or 19 of the T, C* 

General Sales Tax Act 1125 or by a regular suit AIR 
1957 Trav Co 121 (121. 122) (Prs 2. 3.4, 5). 

7 (q). Specific remedy provided. 

• Art. 226— Powers under— Scepe — Industrial 

dispute— Remedy available under Industrial Disputes 
Act— Matter caunot be considered under Aft. 226, 

After the notification was issued under S 1 (3) 
Employees* State Insurance Act 1948), apnointinir 
28-8-1960 as the diti on which some of the provi^ 
sions of the Act .should come into force in Certain 
areas, the Chief Executive Officer of a company issued 
notices giving effect to the notification and intimating 

the woikmea of the company , that by reason of the 

said notiication, the medical benefits which were 
being given to them in the past would be received bv 
them under tiie relevant provisions of the Act It was 
uiged by the workmen before the High Couit in a 
petition under Art. 226 that these notices were invalid 
and should be struck down on the ground that the 
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company was not entitled to curtail the benefits pro- 
vided to them by the company and that the said 
henetits were not similar either qualitatively or 
quantitatively to the benefits under the Scheme which 
had been brought into force under the Act. 

Heldt that although the powers conferred on the 
High Court under Art. 22d are very wide they could 
not take in within their sw^eep industrial dispute of 
the kind which the contention of the workmen sought 
to raise. The proper remedy which was available to 
the workmen to ventilate their grievances in respect 
of the said notices and circulars was to take recourse 
to S. 10 of the Industrial Disputes Act, or seek relief, 

if possible, under Ss. 74 and 75 of the Act. ILR 40 
Pat 193. Affirmed. (1964) 6 S C R 913 : 1964 (8) Fac 
L R 334 I 1964 B T j R 447: ( 1964-65) 26 F J R 1.33 » 
(1964) 2 Lab L J 105 : (1964) 2 S C J 566 : AIR 1964 
S C 1260 (1263) (PtB) (Pr 7). 

• Art. 226— Income-tax matters— Resort to High 

Court under Art. 226 when proper. 

The Income-tax Act provides a comp'ete machinery 
for assessment of tax, and for relief in respect of 
improper or erroneous orders made by the Revenue 
Authorities. It is for the Revenue authorities to 
ascertain the facts applicable to a particular situation, 
and to pant appropriate relief in the matter of assess. 
mentoflax. Resort to the High Coart in exercise of 
its extraordinary lurisciction conferred or recognised 
by the Constitution in matters relating to assessment, 
levy and collection of income tax may be permitted 
only when questions of infringement of fundamental 
rights arise, or where on undisputed facts the taxing 

authorities are shown to have assumed jurisdiction 
which they do not possess. In attempting to by-pass 
the provisions of the Income-tax Act by inviting the 

High Court to decide ques ions which are primarily 
within the jurisdiction of the Revenue Authorities 

the piity approaching the Court has often to ask the 

Court to make assumptions of facts which remain to 

be investigated by the Revenue Authorities. AIR 1961 
S C 600. Rel. on. Shivram Poddar v. I.-T. Officer, 
Central Circle II, Calcutta, (1964) 5l I T*R 823 » 
(1964) 1 S C J 434 : ( 1964) 1 I T J 476 : 1964 Cur 
L MS C) 139 : (1964) 1 S C W R 606 : AIR 1964 S C 
1C95 (1099) (Pt R) (Pr 11). 

Art. 220 — Applicability — Delay in depositing 

compensation— Pioceedings. if liable to be quanbed 
— Proper remedy— Claim for interest under S. 34 of 
Land Acquisition Act. 

Where the proceedings for the acquisition of land 

for the D. A. V. College under S. 4 of the Land 
Acquisition Act dragged on for six years before the 

Collector, and after the award, the amount of com- 
pensation was not deposited for years and the appli- 
cants approached the authorities concerned a number 
of times but to no purpose they applied under 
Art. 220 of the Constitution for a writ of mandamus 
quashing the proceedings and to award compensa- 
tion for loss to them. 

Held J The question of issue of a writ of manda- 
mus does not arise at ail in the case; for the acquisi- 
tion proceedings were not without jurisdiction. The 
delay in the disposal of the proceedings or the delay 
in deposit of compensation a varded is no ground for 
holding that the proceeding; were taken without 
juiisdiction. The proper remedy foi the loss occa- 
sioned to the petitioners was by way of filing a sup- 
plementary statement before the Collector asking him 
to take action under S. 34 of the Land .Acquisition 
Act. It could then be decided by the District lurve 
AIR 1952 Aimer 30 (30) (Prs 5. 7). J K • 

• Art. 226— Existence of alternative remedy — 

Effect— Ordei of eviction under U. P. Act Iff of 1947 
f^Tenant filing writ petition without applying for 


revision under S. 7-A (4) or S. 7.F of the Act- 
Remedy under the sections is adequate alternative 

remedy -High Court can refuse writ on that ground 

—Whether it should do so depends on its discietion- 
U. P. (Tenporary) Control of Rent and Eviction Act 

AIR 1954 All 428 aod 
19o9 All L J 897 and 1960 All L J 546 and 1965 

2tl, Overruled; A I R 1957 S C 882 and 
AIR 1961 S C L506 and AIR 1958 S C 86. Rel. on. 

Chand Bhatia v. Rent Control and Eviction 
Officer, Lucknow, 1965 AH L J 924 i 1965 All W R 
C' 6/6 ■ AIR 1966 All 57 (61. 62) (Pt A) (pjs 17. 

~ Other remedy open— Land Acquisition- 
Act(1894)— Award under S. 11 against petitioner- 
Remedy by way of reference to Court provided under 
b. 18 not availed of— Writ cannot be issued. AIR 1905 
All 356 (363, 364) (Pt F) (Pr 25). 


“Art. 226 Mandamus — Writ of — Attached pro- 
perty sold in recovery proceedings under Income tai 
“ ^Q-ltioner having equally adequate alternate 
remedy under provisions of Income-tax Act— Writ 
petition should be dismissed. (1964) 2 ITJ 550 (All). 

“Art. 226- Certiorari — Other remedy — Certiorari 
will notissue to by-pass departmental remedy — It 
can only be granted when no other suitable remedy 
exists — App ication for writ to short-circuit pro- 
cedure provided bv Act is not maintainable — E.xis- 
tonce of provision for appeal in statute might bar 
certiorari - Order of .^ppe!late Assistant Commissioner 
in VVealth tax matter— Appeal to Appellate Tribunal 
provided by S. 23, Wealth Tax Act not availed ot 
Assessee^however filing revision to commissioner 
under S. 25 -Writ petition against order in revision— 
Revision was not adequate remedy, revision being 
discretionary — High Court refused to interfere by svrit 
on ground that assesses did not avail of adequate 

remedy, namely appeal — Failure held 
could not be justified on ground of illness since Tribu- 
nal coukl admit appeal even after expiry of limitation. 
Sen VVealth Tax Act (1957), S. 23. AIR 1963 All 489 


Art. 220 — Other remedy — Arbitration Act (1940)» 

Ss. 20, 46, 47 — Lucknow University Act(V^ of 1929)^ 

S. 4 !• 

W here the Chancellor of the Lucknow University 
turned down a request of the petitioner, who waa 
teacher of the University made in his representation 
to the Chancellor that an arbitration tribunal be ap- 
pointed under S. 44 of the Lucknow University Act 
to decide the issues raised under the representation, 
the {^titioncr’s remedy against the refusal lies by an 
application under S. 20. Arbitration Act, and a petition 
•^'oder Art. 226 of the Constitution would be dismiss- 
ed on the ground of another remedy being open. S, 44 
of the Lucknow University Act does not chirge the 
Chancellor with the duty of constituting the tribunal. 
His duty is to appoint an umpire which contingency 
can arise when the tribunal is otherwise constituted. 
If therefore, the Chancellor has no duty under the 
Iiw to constituie the tribunal, no writ or direction 
can be issued against him requiring him to do so. 
AIR 1961 All 331 (332, 333, 33-^) (Prs 2 to 9). 

.Art. 226 — Other remedy open — Revision appli- 

catioj) cliMiiis.sed by Board of Revenue without hearing 
petitioner — Petitioner applying for setting aside order 
—Order vacated without hearing petitioner — 
petition bv petitioner— Petitioner’s proper course held 
u as to approach Board itself and not to approa^ 
High Court directly with writ petition — (Civil P* C. 
(190S). O. 47, R. 4). 1959 All L j 611 t ILK (1959) 2 
All 173 I 19^9 All VV R (HC) *132 * aIR 1960 All 93- 
(96) (Pt E) (Pr 9) (DB). 

— ■ Art. 228 — Other remedy open — Issue of wrK. 
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Where a reference to arbitration is possible not 
only after the completion of the works but also when 
the contract has been determined and it is the com- 
mon case of the parties that the contract has been 
terminated, the conditions pre-requisite for a valid 
reference to arbitration exist in the case and if the 
reference is not premature, the petitioner has got a 
clear alternative remedy. (1925) 1 KB 745. Distinc. 
AIR 1960 All 72 (77. 78) (Ft B) (Pr 13). 

—Art. 226— Other remedy open — Citizenship Act 
(1955), S. 9 — Question whether person is Indian 
national — Forum for determination of question — 
Petition under Art. 220 of Constitution — Competency. 
See Citizenship Act (1955). S. 9. AIR 1958 All 165. 

Art, 226 — Other remedy open — Writ of cer- 
tiorari— If can be issued — (U» P. Panchayat Raj Act 
(XXVI of 1947). S. 85.) 

Merely because a Court entertained an application 
which was barred by limitation and passed certain 
orders on it, an application for writ under Art. 226 
will not lie. The applicant has further to satisfy that 
his fundamfntal right conferred by Part Iff of the 
Constitution of India or any other legal right has 
been infringed and great injustice has been donetohim 
and that he has got no other adequate legal remedy. 
If the law provides another legil remedy it is doubt- 
ful that an application for writ will lie under 
Art. 220 of the Constitution. 

Consequently, the High Court will not grant a writ 
to quash the order of a S.ib divisiooal OUicer under 
S. U. P. Panchayat Raj Act, cancelling the jurii- 
diction of the Panchaya'i AdaUt when the applicant 
has the alternati /e remedy under S. 85 f2i of fili.ng a 
fresh complaint before a competent criminal Court 
and no injustice had beta done to the applicant by 
such order. 1954 A W P (H C) 143 » 1954 All L J 
200:1954 CrLJ 847 : A I R 1954 All 391 (393) 
(Pt D) (Pr 11). 

—Art. 226— Other remedy open — Municipalities— 
U. P. Municipilities Act (2 of 1916', S. HO, AIR 
1953 All 551(551) (Pt B) (Pr 3). 

Art. 226— Other remedy available — S. 13 of the 

U. P. Court of Wards Act, 1912. if provides any 
remedy to disqualified proprietor. 

Section 13 of the U. P. Court of Wards Act held 
could not be said to provide an adequate remedy for 
a paison aggrieved ty an order under S. 8 so as to 
disentitle him to apply under Art. 220 ILR(1952)2 
All 949 I AIR 1952 AH 99 (104) (Pt C) (Pr 9) (DB). 

Art 220 — Writ of certiorari — Single petition 

filed on behalf of several petitioners on identical 
question— Maintainability — Aiiernative remedy by 
way of Reference to Governmenl — Existence not 

fatal to a writ petition. 

Where the ca-'e of the 14 petitioners in the writ 
petition was almost idenlical and riised the same 
questions of fact and law, a single writ petition was 

maintainable. , , 

The orders of rejection passed by the Revenue 

Divisional Officer under the Andhra Pradesh Pan- 
chayat Samithis and Zilla Parishads Act (35 of 1959) 

are in the nature of judicial orders liable to removal 

on crrtiorari. The exbtence of an alternative remedy 
is not per se fatal to the invocation of the prerogative 
jurisdiction of the High Court under Art. 226 of the 
Constitution. The election petition under the Act can 
be filed on’y after the election and such course would 
be misconceived for correcting an error with refer- 
ence to an order pa'ised anterior to the election. A 
reference under S. 72 of the Act is not an effective 
alternative remedy. (1963) 1 -Andh W R o4. 

220 — Other remedy open — Prosecution 

without necessary sanction -Issue of writ of prohibi- 
►ion-(Paothayats- Madras Village Panchayats Act 

(X of 1950). S. 106). 


Where after a complaint was filed tinder Ss. 107 
and 468. Penal Code, against the President of a village 
panchayat, the latter filed an application under 
Art. 220 for the issue of a writ of prohibition restrain- 
ing the Magistrate from proceeding with the case on 
the grouid that he could not take cognizance of the 
offence except with the previous sanction of the 
Government under S. 106 of the Madras Village Pan- 
chayals Act; 

Held, that the petitioner could raise the objection 
more appropriately before the Magistrate in whose 
Court the complaint was filed. If the objection was 
overruled and if the case went against him, he could 
if so advised, take proper proceedings by way of 
appeal. Where the petitioner has an effective remedy 
High Court will not ordinarily exercise its extraordi- 
nary jurisdiction. 1959 Cr L J 23 i A I R 1959 Andh 
Pra 28 (29) (Pr 4) (DB). 

Art. 223 — Other icmcdy open — Income-tax 

proceedings — Writ application — Competencv _ 
(Income-tax Act (1922), Ss. 44 and 66). 


The petitioner who was assessed to tax* as a firm 
did not challenge the notice issued to him but sub- 
mitfed a return; after considering the objections 
raised by him an assessmmt order was finally passed. 
The petitioner filed appeals to the Appellate Assistant 
Commissioner. While the appeals were pending he 
filed a petitio.n for a writ of mandamus directing the 
income- tjr authorities to forbear from enforcing the 
assessment order on the ground of want of jurisdiction. 

Held, having regard to the undoubteJ and ade- 
quate remedies which the petitioner had under the 
Income-tax Act and to the further fact that he had 
himself taken advantage ol the remedy this was not 
a fit case for the exercise of jurisdiction vested in the 
High Court under Art. 226. (1959) 36 I T R 239 
(Andh Pra), 

Art. 226 — Citizenship Act (57 of 1955), S. 9 (2) 

and Sch III, Cls. 3, 4. 5 (d) — Right of citizenship- 
Question as to acquisition and termiaation of — 
Determining authority — Evidence and proof— Remedy 
under R. 30 of Citizenship Rules open— Writ refused. 
See Citizenship Act (1955), S. 9 (2). AIR 1958 Andh 
Pra 761. 


— Arl. 226 - Other remedy open. 

The High Court will not exercise its extraordinary 
jurisdiction under Art. 226 when there is a specific, 
effeclive ard alternative remedy. (1958) 2 Andh W R 

598 : ILR (1958) Andh Pri 701 i AIR 1958 Andh Pra 
697 (704) (Pt E) (Pr 19) (DB). 

Art. 226 — Other remedy open — Bir to writ— 

(Madras Hindu ReHgiuus and Charitable Endow- 
ments Act (XIX of 1951). S 99). 

Where the Commissioner confirms the appointment 
of additional trastees, the aggrieved trustee has an 
effective alternative remedy under S. 99 and it would 
disentitle him to seek relief under Art. 226 AIR 
1957 Andh Pra 108 (109) (Pt B) (Pr 9^ 

Art. 226-Other remedy open— Assam Municipal 

Act (15 of 19.57) Ss. 18 (1) (c), 23 - Election of 
Commissioner of Municipal Board— Non-oomplianoe 
with rules — Election can be challenged only under 
S. 18 (t) (c), not in writ proceedings. A I R 1932 S C 
04 and A I R 1958 S C 139, Rel. on. I L R ( 1963) 15 
Assam 29 : A I R 1963 Assam 168 (173 ]71 
(PtB) (Prs 18, 19. 23) (DB). ’ ' 


c w . ' v-uurr — uraer under 

S. 20, Minimum Wages Act — Apart from remedy 

under Art. 226 order of Authority under S. 20 of the 

Act is subject to revisional jurisdiction of High Court 

P. C. — Interference by writ. See 

Civil P. C. (1908). S. 115. A I R 1958 Assam UDBJ 

-—Art, 226— OtheT- remedy available — Discretion 
of Court. 
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Where petitioner s application to the Collector to 
^eter the case under S. 18, Laud Acquisition Act for 
adjudication of the rights cr interest which he 
claimed in the property was rejected on the ground 
that his name was not on the award and therefore he 
was not entitled to apply for relief under that section. 

field, it was for the Court to consider whether 
relief should be given under Art. 22^ to the petitioner 
or whether hi- should be referred to the civil Court 
for proper relief. In this case, whether on a nference 
under S. 18, or by virtue of a suit brought by the 
petitioner to whom no compensation was given 
althciigh he claimed an interest in the property, the 
matter had ultimately to go to the civil Court, 
Therefore it would make no diiference as to the 
balance of convenience of the respondent if the co'- 
lector was directed in the proceeriings under Ait. 226 
to make a reference to the civil Court for deciding as 
to whether the petitioner had any iut-^rest in the pro- 
perty as claimed by him, when the refe-ence is other- 
wise competent, f L R (195S) 10 Assam 113. 

Art 220 — Mandamus — Other remedy open — 

Petitioners aggrieved by order of I'xeciitive Council 
— Order subject to approval of District Council — 
(Assam Autonomous Districts (Conslituiion of Dis- 
trict Councils) Rules (l95l), R. 29 (2j (a)). 

Where the Executive Committee of the Distric: 
Council cancelled orders of the pievious Evecutive 
Committee wher. bs the petitioners were recognised 
as elcctois of Mylliem Durbar but as the rnaittr fell 
under H. 29 (2) (at, it referred the matter to the Dis- 
trict Council and tho petitioners applied fera writ 
claiming that they were entitled to function as voters 
and that the Chief Executive Member of the District 
Council should lie restrained from interfering wiih 
the right oi theirs 

Held that the application should fiil as the order 
passed by the new Executive Committee was not a 
final ordt-r and was still subject to approval by the 
Distr ct Council itself and there \sas nothing to pre- 
vent the petitioneis from making a represei tation to 
the District Council of their legitimate claim if they 
had any. A I R 1955 Assam 238 (240) (Pt B) (Pr 8) 
(DB). 

Art. 226 — Offence under Assam Maintenance of 

Public Order Act (1947), S. 2 (7) is bailable — Bail 
refused — Proper piocedure is to move appropriate 
Court bv application under Criminal P. C. auj not by 
application under Ait. 226, Con'>titution of India. v8ee 
Public Safety — As^ain Maintenance of Public Order 
fet of 1947'. 8.2 (7). 1952 Cri L J 1710 » AIR 
1952 Assam 192. 

Art 226 - Other remedy — Assessment of Income- 

tax— Finality — (Income-tax Act (1922), Ss, 23, 25). 

Held, that the asses^ee did not prefer an appeal 
against the original ass ssment, even though it was 
competent to him to do so. The order had, therefore, 
become final It was op-?: to tlie assessee to submit 
an applicafirn invoking the jurisdiction of the In- 
come tax Officer under S. 35 to rectify the errors com- 
plained of. but no such application having been 
preferred, the alhged errors coul 1 rot be set up in 
answer to a rectificabon alieadv nviAe bv the Tncoire- 
tax Officer. .'^9 Rom I R 2()S :'( 1957) 32 I T R 350: 

I L n - I9P7) Bom 42S : A I R 1957 Bom 134 (137) 
(Pt 11} (Pr 7) (DB). 

Art. 226 — Alternative remedy under S. 20 (2) of 

West Bengal Estate’s Acquisition Act See Tenancy 
Laws — West Bengal Estates Acquisition Act (1 of 
195-J), S. 5 A. AIR 1965 Cal 530. 

Art. 226 — Other remedy open — Provisions of 

West Bengal Comm 'ioners ol Municipility (First 
General Election) Orders, 1963. providing procedure 
to challeage correctness of electoral roll — Held, 


that without availing of remedy provided by that law 
the petitioner was not entitled to take collateral pro-* 
ceedings under Art. 220. AIR 1965 Cal 380 (386i 
3S7)(PtC)tPrlO). 

Art. 226— Agricultural income on sale of Tendu 

leaves — Exemption granted in assessment on interpre- 
tation of expression ‘agricultural income* based on 
footing of judicial decision — That decision subse- 
quently dissented from by Supreme Court— Re-open- 
ing of tscap5‘i assessment — Information received as 
to change of law held was information within mean- 
ing of S 34 ■!) (o) — Income-tax Officer holding that 
basic operations on land were not established and 
therefore the income was not agricultural income— 
Relief of escapement oi assess nent held was reason- 
able — Remedy for assessee was departmental and not 
by writ p-litinn. See fncome-tax Act (1922), S. 2 (1). 
A I R 1964 Cal 486 (DB). 

Art. 226 — Other remedy open — Femedy under 
Art. 226 not to be used to subvert ordinary process 
of law and procedure —Stay of criminal proceedings. 

Where the provisions of the Criminal P. C, can 
easily be invoked by the petitioners lor the determi- 
nation of the point which thev seek by an application 
under Art. 226 of the Constitution, stay of pending 
criminal cases and prosecution except in very special 
circumstances, should not as a rule be encouraged 
under the cover of Art. 226 of the Constitution. 
Ordirary procedure under the Criminal Procedure 
Code is in such cases speelier and ampler remedy 
and the discretion of cous itutional remedy under 
Art 226 should not be used to subvert the ordinary 
process of law and procedure. 67 Cal W N 139’ 
1963 (1) Cri L J 49 : A I R 1963 Cal 61 (62) (Pt A) 
;Pr 2). 


Art. 226— Other remedy open. 

The High Court under Art. 226 can do nothing 
with regard to the a^se^sment order as the Income- 
tax Ac: lays down the proceilure to ba followed in 
respect of any o*''jecti(>n to assessment and the peB* 
tioner has been pursuing that procedure. There can- 
not he second line of attack under Art- 226. AIR 
1957 Cal 430 (430) (Pt A) (Pr 3). 


Art. 226 — Another remedy available — High 

Court will not interfere — Municipalities — Bengal 
Municipal Act (15 of 1932), S. 36. 

There ii nothing which ooerates as an absolute 
bar to the jurisdiction of the High Court under 
Art. 226 of the Constitution to incerfeie at any stage 
of an election under the Bengal Municipal ‘Act, 19^-’ 
But when there is a parti :ular remedy given by the 
Act or the rules, the aggrieved party will he relegated 
to it and the High Court will decline to interte^- 
61 Cal w N 11; air 1957 Cal 164 (167. l69)(PtEl 


(Prs 9, 30. 31). 


Art. 226 — Ano’her remedy open — 

Bengal Finance iSales Tax) Act (6 of 194 U, S. 20 

Agaicst an order pissed by the Commercid 
Officer under the Bengal Finance (Sales Tax) ■ 
1941, amending the certificate of reg'stration gran e 
to the petitioner, the petitioner has an alternative an 
adequate remedy of preferring an applicaliou 
revision under S' 20 (3) of the Act and jb^^retorc an 
apolication under Art. 226 ag<ain^t the orcl^f C'F IqV* 
ordinarily Be ente t.aintd. 1 LR ( 19.57) -3 Cal I • 
0 956) 7 S T C 527 i A I R 1956 Cal 299 (30 U (P^ Al 
(Pr 7). . c 

Art. 226 — Another remedy open — 0 '>estion i 

compensation under Land .*\cqu’^ition Act , j. 
properly form ‘unject-n'iat'er of petition ^ _ 

Art. 226 — Recourse should be had to reiiedy u 
Act, e g., under S. 18 Land Acquisition Act^ ( ‘‘ ^ 
Acquisition Act (18'.4), S. l8). AIR 19o3 
(Cal) 1789. 
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•“““Art. 226 — Petitioner recorded in (amabandi as 
tenant* at will of land was dispossessed by Government 
— Remedy would be under ordinary law and peti- 
tioner cannot invoke provisions of the article. AIR 
1950 Cal 437 and \ I R 1961 Assam 20, Rel. on ; 
A I R 1958 Punj 325 and AIR 1959 Punj 532. Dis- 
tinguished. AIR 1965 HiinPra 53 (54.55) (Pt B) 
(Pr 8). 


Art. 226— Existence of alternative remedy— Effect 

— Adequate alternative remedy available — Petition 
held not competent — f. and K Co-operative Societies 
Act (1993), S. 104 j2). aIR 1961 SC 1506, Foil. 
1964 Kash L J 306 : A I R 1965 J 6c K 39 (40. 41) 
(Pt A) (Prs9, 15, 17) 'DB). 

Art. 226 — Oth(r remedy — Order of Executive 

First Class Magistrate under S. 144, Ciiminal P. C. 
(V of 1898) — Application to quash— Maintainability 
— Interim relief— Scope of jurisdiction. 

Whate/er may be the merits of the order or the 
attack made as against that orde^ the petitioner has 
got appropriate remedies available to him under the 
Criminal Procedure Code to challenge the said 
Order. Therefore the order of the Executive First 
Class Magistrate cannot be quashed under Art. 226. 
The High Court in proceedings under Art. 226 can- 
not give a declaration of the title of the petitioner 
to the disputed property and also cannot declare his 
right to possession Such claims can only be more 
appropriately investigated in a proper civil suit. 
The fact that the petitioner cannot get suitable 
orders or direction in a civil Court, immedia'ely 
should not be a ground for the Fligli Court gwing 
interim relief uider Art. 226, when the High Court 
is of the view that a party cannot be granted any of 
the reliefs in the main application itself. (1951) S C J 
764, Rel. on (1961) M L J (Cr) 326 : 1961 Ker L T 
20 : A I R 1961 Kerala 259 (2601 {Prs 2, 4. 5, G). 

Art. 226— Habeas Corpus — Otht r remedy open — 

Irregularity or mistake of procedure in granting Dail 

— Party affected having remedy under Criminal P. C. 
— Remedy under Article cannot be availed of. AIR 
1955 N U C(M B) 3872. 

Art 226- Other remedy open — (Municipalities 

— Madhya Bharat Municipilitics Act (1 of 1954), 


The tiigh Court can refuse to grant a \^Tit under 
Alt. 226, if it is satisfied that the aggrieved party can 
hav'e an adequate relief elsewhere. Case-law rft. 

A voter aggrieved by an election under the Madh^ a 

Bharat Municipalities Act has a suitable remedy by 

an election petition under S 10 of that Act and 
hence the High Comt will refuse to grant a writ 
under Art. 226 of the ConUitution of India. It can* 
not be contended that in absence of rules framed 
under S. 10 the District Judge would not be able to 
decide the election petition. Even if there have been 
no rules, the petition can be dispcsed of in accord- 
ance with the principles of 

B L j 1955 H C R 1070 : A 1 R 195o M B 143 (144) 
(Pfs 3. 4) (DB) 

Art 220 — Certiorari — Other remedy op-n — 

M. P P^ichayats Act (VII 01 1962) Ss. 357 20 - 
M. P. Panchayits (Election Pet.tnns Corrnpt Prac- 
tices and Disqualifications for Membership) Rules 
R 00 _ M P Gram Panchayats Election and 

Co.dpiion“Kules(19e3). 24 (2) 27 (6) - Election 
under Panchayats Act - O.dtr of Returning Ollicer 
rejecting nomination paper cannot be interfered with 

— R«medv is by election petition after 

eTec io^is over - Word ••notified” - ft means that 

e'ec on petiiian is competent only when elec'ion 
e.ectiori v hefore — Word ( oes not ciirtai 

wid“e mt d"ng o the word. A I R 1962 S C 64, Rel. 
nn 1^65 N L I 183, Not foil. 1965 Jab L J 332 i 
^965 M P L J 480 : A I *> Pra 258 (200, 

262, 263) (Prs 7, 9, 10, H) (DB). 


—Alt. 226— Other remedy open— Union registered 
as a recognised union under Ss. 3 and 4, C. P. and 
Berar Industrial Disputes Settlement Act— Aggrieved 
union can apply under S. 7 for cancellation of 
registration or under S 7- A for its own recognition 
in place of registered union — Writ petition not 
maintainable for quashing order of recognition as 
registered union. 1961 Jab L J 1117 ! 1961 M P L J 
10401(1961) 3 Fac LR 481i ILR (1962) Madh Pra 166. 

Art. 220— Other remedy open — Issue of writ of 

certiorari— Municipalities -C. P. and Berar Munici- 
palitiet Act (Hof 1929), S. 83. 

The existence of an alternative remedy is no bar, or 
at least not en absolute bar, to the issue of a writ of 
cerliorari when the circumsiancfs call for the issue 
of the writ, although the fact that such a remedy 
existed may be taken into consideration by the Court 
in arriving at a conclusion as to whether it should 
in exercise of its discretion issue a writ of certiorari 
to quash the proceedings. The person interested 
cannot ask for a reference under S. 83 (2) of the 
C. P. and Berar Muniripalities Act as a matter of 
right and consequently he cannot be said to have a 
Cvinvenient, beneficial and effective remedy. ILR 
(1959) Madh Pra 734 : I960 M P L J 221 i 1960 Jab 
L J 228 I 1960 M P C 180 r A I R (i960) Madh Pra 
217 (220) (Pt B) (Pr 7) (DB). 

Art, 226 — Municipalities — C. P* and Berar 

Municipalities Act (11 of 1922), S. 83 — Other 
remedy — Remedy under S. 83, .Municipalities Act. 

Held on facts that a writ having already been 
issued by this Court forbearing the opponent from 
impo.sing or recovering octroi tax on spare parls at a 
rate higher than 0-2-0 per maund, there could be no 
question of the issue of another v/rit to the same 
effect. If a dispute arose whether specific goods 
were or were not spare and component parts of a 
machinery, remedy was availabln under S 83 of the 
.Municipalities Act. 1960 M P L J (No»es, 75 

— .Art 226 — Other remedy open — Issue of writ — 
Election case. See Panchayats — C. P. and Berar 
Panchnyits Rules (1948), R. 2. AIR i960 .Vladh pra 
37 (OB). 

Art. 226 — Other remedy open — Demand notice 

under S. 137 B of Madras City Municipal Act 4 of 
1919) issued even before fffecting amendnient of 
property tax assessment — Existence of other remedies 
under Act is no bar to issue of writ cf certiorari, 
notice being illegal. AIR 1905 Mad 515- 

Art. 226 — Mandamus — Other remedy open — 

Beneficial change in cond itions of service effectei 
by consent of some workers — Rest of workers re- 
maining unaffected by change — Remedy ii« to seek 
reference uuJcr S. 10 (1) (c) of Industrial Disputes 
A t and not writ petition. 

Where a change has been effected by imposition, 
it may be sufficient that the concerned workmen 
think it prejudicial whether it be truly so or other- 
wise But, .where the change has been effected by 
consent :..s between certain workmen and the em- 
ployer upon an offer bv the emp'over and the 
acceptance of the terms by the concerned workmen, 
and the rest of the workmen are unaffected because 
the status quo prevails, the organi ation of labour 
Court: step in and presume to dictate, by tellir g the 
workmen ihat the choice was erroneous and that 
they are ignorant of their true welfare. Where the 
workers are sui juris and the employer has a legal 
right to make an offer as to terois of s’ervice, even 
though it may, under certain circumstances, be called 

Jin unfair labour practice, that will not justify inter- 
ference under writ jurisdiction. At the highest for 

the organised labour, this -may be a justification for 
raising an ‘Industrial dispute’ and for seeking a 
reference from the Government under S. 10 (1) (c) of 
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I'ldusiria! Disoutes Act, (1947). (1965-66) 28 
; ~~ L W 566 I ILR ( 1964) 2 Mad 1 i 

T7qc>''‘c^ 7‘^-7 remedy open - tCr. P. Code 

liyy^;, 5>. 4:5 d). 

A writ petition will not be eiitertaiaed, where the 

alternative statutory remedy under 

which he avails himself. 

^ W U (Sup) 73 I 

19.37 Cri L J / 61 1 70 Mad L \V 629 i (1957) 2 M L I 

air 1957 Mad 405 ,407) 

(Ft A) (Pr 8). 

— Art. 220 Certiorari — Other remedy ooea — 
vvarrant issued to recover stamp duly — Moving 
Board of revenue or reference to High Court are 

not adequate remedies -tSlamp Act (1699), Ss. 48. 

ft® uud 57/* 

pe High Court normally will rot i'sue a writ 
where here is an alternative remedy. But there is 
no apiute bar to entertaining writ petitions, and 
Ksuing a writ, even when there are altereative re- 
medies, when these alternative remedies are in the 
opinion of the Court, not effective. 

W),erphe properties of the petitioners could he 
attacaed and sold for recovering tlie stamp duty and 
penalty as the amount as arrears of land revenue 
under S. 48 of the Stamp Act, and warrants were 

ITa 'll '"fn petitioners 

moved, the High Court under Art. 2£6 instead of 

moving the Board of Revenue either to revise tlie 

order or to make a reterenceto the High Court. 

Held, that the writ petitions were lightly enter- 

tained as the alternauve remedies were not'speedy, 

(J&o0)Mad 1074 ; 09 Mad L VV 
409 1 AIR 19o6 Mad 454 (457) (Ft A) (Fr II) (DB). 

226- Other remedy open — Writ to quash 
oroer of Regional Tiansport Authority refuMug to 

renew permit-tMotor \’ehicles Act (1939). Ss. G4 

v4«A.). ’ 

Art. 226 will not 

0 exercised by the High Court when another effective 
ana aavqaato remedy exists. 

A person^ aggrieved by the order of the Regional 

1 r^niport Authority refusing to renew his permit fer 

plying buses, hac a speciac and adequate remedy (by 

way of appea under S. 64 and revision under S. e4.A) 

under Motor Vehicles Act. Where he has not availed 

Uimselt ot the remedy under the Act his petition 
u^nder Art. 226 to quash the order of the Regional 

should be dismissed *in limine*. 

1# ^ M J 231 : 67 Mad L W 1217 i AIR 1955 

Mad 205 (200) (Ft A) (Fr 5) (OB). 

; 7 Art. 226 -Remedy by way of !uit open — Appli- 
cation under Art. 226 if maintainable. 

An application under Art. 226 of the Constitution 
U not an ahernative remedy to the usual remedy bv 
way of suit air 1951 All 1 (FB); AIK 19j1 Mad 249; 
A I U l9o2Mad 112, Re!, on. 

Hence, where the applicant under Art. 226 has his 
remedy by way of suit in which he can obtain every 
reliet to which he is entitled, including iJie interim 
relief of injunction restraining the Covernmei.t from 
committing any anticipatory breich of contract with 
the petitioner, an application under Art. 226 of the 

Constitution is misconceived. (1954) 1 Ai 1 i a-’Q . 
1954 Mad VV N 27 , I L K (1954) Mad 754 i (l 9 ‘ 54 ‘i 
L J (VV) H C 29 : A 1 B 1954 Mad 549 (553 
(Ft C) (P,s 13, 14) (DB). 

Art. 226— Scope if — Mandamus when can be 

6812 CQ» 

Art. 226 of the Constitution should not be const- 
rued so as to replace the ordinary remedies by way of 


(1950), Arts. 226 & 32. Note 7 (q) 


a suit and application avaihble to the litigint under 

the general law of the land. Directions in the nature 
ot a writ of mandamus should not issue under this 
Article except to a public, a quasi-public body or 
othcer which is under an obligation, statutory or 
otherwise to do or refrain from doing anything which 
IS likely to interfere with the rights of persons Where 
the ordinary rernedy of a person is by way of a suit 
and an application for injunction in the suit, the fact 
that the Court in which the suit should have been 

A . the summer rece.ss would not render 

Art. 226 applicable. 64 L VV 665; (1951) 2 MLJ 
171 * AIR 1952 Mad 112 (112) (Ft A) (Pr 1) (D^. 


“Other remedy —Issue of writ— (Motor 
\ chicles Act (l939), Ss* 64 and 64*A“ Order grant* 
ing application tor renewal of permit —Appeal). 

An order passed by the Secretary, Regional Trans- 
port Authority granting an application for renewal 
or permit does not fall within any of the clauses of 
J sppealable at the instance of person 

who had objected to the grant of renewal of permit, 
bpecioc legal remedy which would bar a writ of 
certiorari, can only mean thar the petitioner must 
hav^e a right to approach a Court and l.e must have a 
right to a remedy if hi> case w,-.s just; AIR 1951 
Bom 423, ReJ. on. 


Section 04-A of the Motor Vehicles Act only deals 
with the power of the State Transport Authority to 
interfere with an order of the Regional Transport 
AuthorRv and not with the rights of a party who is 
ariected bv the said order. The power to interfere 
under S. 64-.‘\, unlike Art. 227 of the Constitution is 
not given to a Court but to an administrative body. 
Hence it cannot be said that S. 64-A is a specific legal 
remedy which would bar a certiorari. 1958 Mad L J 
(Cr) 979 1 36 Mys L J 558 : ILR (1958) Mys 421 i 
AIR 1959 Mys 17 (18. 19) (Ft A) (Pr 4) (DB). 


Art. 226 —Scope - Person duly elected Councillor 

and President — Objection on grounds of under age 
taken at any stage, provided for in Buies -He cannot 
be unseated by Goverement by order under S. 14 (1-A) 
— Order quashed. See Municipalities — Mysore Town 
Municipalities Act (XII of 1951), S. 14 (l-A). ILR 
(1953) Mys 497 ; 33 Mys L J 125 ; AIR 1954 Mys 18 
(DB). 

— ^Art. 226 — Odier remedy — Election disputed— 
Petitioner not initially availing remedy provided by 
S. 37 of Orissa Municipal Act — Election will not be 
set aside — See Municipalities — Orissa Municipality 
Election Rules (1950y, R. 22 (1). ILR (1965) Cut 705- 

Art. 226 — S. 30 of Mines and Minerals (Regulation 
and Development) Act, 1957, read with Rr. 54 hnd 55 
Mineral Concession Rules confer wide powers o* 
revision on Central Government — In exercise of this 
power Central Government acts quasi judicially — 
They can go into disputed questions of fact ^Ise- 
which the High Court cannot while exercising juiiS' 
diction under Art. 220— It will not be proper, in vit^ 
of this power, for High Court to entertain writ peti- 
tion — This is specially so when the levisional juris- 
diction of superior authority is plenary. See 
and Minerals (Regulation and Development) Act 
IXLVII of 1957), S. 30. AIR 1962 Orissa 183 (DB ■ 

.Art, 226— Election —No writ can issue to Return 

ing Officer to quash his order rejecting oi accepting 
norniration paper — Decision can be questioned on*) 
by means of election petition after the election 
completed. See Ibid, Art. 329 (b). AIR 1954 Oris5» 
87 (DB). 

Art. 226 — Other remedy open — Patna University 

Act (HI of 1962), Sections 9 ( 4 ), 26 (4)-Aopointine“' 
of two professors of surgery in Medical 
B and C lecturcis in the College since 
July 1947 and January 1949 — State Public Serv 
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^Commission recommending B and C for appointment 
— A filing writ petition for restraining University to 
oiake appointment -Maintainability of pttition. 

A, Band C were posted as Lecturers in Medical Col- 
lege in Jul) 1951, fuly 1947 and January 1949. The con- 
trol and management were with the State Govern- 
ment Under S. 51 (1) of Patna University Act of 1951 
t:h0 College was transferred to the University. By 
Notification No. 211104/H dated 6* 7- 1960 Governor 
laid down terms of transfeired teachers. The 1951 
Act was repealed by Bihar State University Act of 
1960 with certain saving?. This 1960 Act was replaced 
by Patna University Act of 1962 On 1-1-1961 the 
Government sent to the Registrar a panel of seven 
<ioctors for appointment to the two posts of Professor 
of Surgery under S. 15 (5) of 1960 Act. A, B 6c 
C were first, fifth and sixth n the panel* On 8-1-1962, 
the Registrar sent the panel to State Public Service 
Commission for consideration. The 1962 Act came 
into force on 1-3-1962. On 19* 12-1902 the Commission 
recommended the names of B and C for the above 
posts. On 15- 2- 1963, A filed injunction suit for 
restraining the University for making the appoint- 
ment Prayer fcr temporary injunction was refused on 
'25-2-1963, A filed writ petition for the same relief. 
Ad interim order was parsed in favour of A who with- 
drew the suit. Meanwhile A also made reoresentations 
to the Chancellor demanding justice. In the W rit 
■Petition, 

Held,(l that before the University had proceeded 
to act under S. 26 (4) of the 19 =j 2 ^ct, A should have 
waited until he could properly move the Chancellor 
under S. 9 (4l for annulling the proceeding of the 
Universily, if the appointments made by the Univer- 
sity under S. 26 (4) went against him. A must exhaust 
his remedies under S 9 <4) of the 1962 Act. if he was 
aggrieved by the decision of the Universitv before he 
could be permitted to move High Court under Art. 226 
of the Constitution. W’hen there was an alternative 
remedy, which without being unduly onerous, 
nrovided an equally etficacious remedy, relief to A 
must be denied by High Court, (2) that the Chancellor 

would not be precluded from considering the natter, 

as a whole, under S. 9 (4) of the 1902 Act, if he was 
-ailed upon to do so at the proper stage, (3) that until 
the final decision of High Couit was given, the exis- 
tence. etficacy and nature of any other aliernative 
‘emedy was open to scrutiny, and only because the 
case had been admitted A could not insist on a deci- 
sion on merits, even if it be held t^hat there was a 
more efficacious remedy under the Statute governin 
the University. An ex parte admission of a case coul 
not lead to such a serious consequence, controllin 
cases at the stage of hearing. It is only at the stage o 
final hearing in the presence of parties that thi. point 
could be fuPy dealt with for a reasoned conclusion. 
<1963) 2 Mad L J 309, Not foil., (4) that public policy 

required that a controversy of his nature should first 
be placed before the Chancel or of the University 
vinderS 9 (4) of the 1962 Act. for solution, if neces- 
sai; rfther t^^^ that High Court should give its 

mandate at this stage. A ought not to be allowed to 
choose his forum at this stage according to his own 

desCrl AIR 1905 Pat 253 (256. 257, 258, 259) (Prs 4. 
0*,7,9)- 

226— Other remedy open — Electicn officer 

accepting'application of withdrawal of candidate — 
^aaoidate denying to have filed such application and 
alleging that same was accepted in violation of R. 24 
of Bihar Pauchayal Election Rules, 1959 — No inter- 
■ erence under writ jurisdiction as case involved deter- 
mination of disputed facts and alternative and better 

rpmedv was available under S 84-B of Bihar Pancha- 
atRai \ctfl947). 1965 BLjRnO: AIR 1965 Pat 
550 (250. 251) (Pt A) (Prs 2, 3) (DB). 
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Art, S26 - Breach of S. 33 — Industrial Disputes 
Act (1947) — Remedy under Art. 226 is not available. 
See Industrial Disputes Act (1947), S. 33. AIR 1954 
Pat 1 : 32 Pat 688 (DB). 

—Art. 226 — Writ of mandamus — Application 
under S. 13 of Police Act — Prayer in application 
refused— Issue of writ-(PoIice Act (1861), S. 13). 

Section 13 Police Act gives statutory protection to 
the Police Officers named therein if any of them de- 
putes, subject to the general direction of the Magis- 
trate of the district, any additional police force to 
keep the peace at any place w ithin the general police 
district, on the application of any person at his cost. 
But if th 3 authorities named in the section, in the 
exercise of theii discretif>n, do not consider it neces- 
sary to depute additional police force for the main- 
tenance of peace ard order, the person aggrieved or 
interested canuot claim protection as of right, even if 
he shows the necessity for the same and undertakes 
to meet the cost. If the prayer is not granted the 
petitioner can seek protection of his right under the 
prcv'isions of Crimind P. C. or seek remedy in a 
Civil Court; and as another remedy is open to him a 
writ in the natme of mandamus cannot be granted. 
SO Pat 1252 I 1052 Cri L J 1639 : A I R 1952 Pat 380 
(387)(rt A)(Pr 5)(DB). 

Art. 226 — Certiorari — Other remedy open — 


Order dismissing Revision under S. 56 (1), Stamp 
Act (1899)— Application under S. 57 (1) for stating 
case to High Court not made — Order could not be 
set aside by writ of certiorari — But High Court 
could direct Chief Controlling Revenue Aidhonty to 
state case under S 57 (i). though no matter was 
pending belore it— Stamp Act (1899), Ss. 56 (1) and 
57(1). 

Where an application for revision under S. 50 (U of 
the Stamp Act (1899) was dismissed by the Chief 
Controlling Revenue Authority and the applicant 
challenged the order of the Chief Controlling i\. 
venue Authority in a writ petition even without 
applying for a statement of case to the High Court 
under the provisions of sub-s. (1) of S. 57 of the Ac*. 

Held, that although in exercise of powers un^-. 
Art. 220 of the Constitution order could not t 
quashed by issuing writ of certiorari High Court 
could by mandamus direct Chief Controlling Revenue 
Authority to state case under S. 57 (1) of the Stamp 
Act, although no matter was pending before Chief 
Controlling Revenue Authority and in spite of the 
fact that the petitioner before approaching the High 
Court by writ petition had himself never made any 
application that the Chief Controlling Revenue 
Authority should make reference to the High Court 
under S. 57 (1). AIH 1950 S C 218 and A 1 R 1955 
Mad 304 and AIR 1900 Mad 21, Pel. on A I R 1958 
All 320, Dissent, from; Decision in T,. P. A. No. 85-0 
of 1960, dated 29-10-1963 (Punj), Ref. 

A reference under sub-s. (1) of S. 57 of the Stamp 
Act (1899) is treated as quite an important matter and 
L practical purposes the settled position 
^at where an approach is provided to the High 
Court by the statute itself, then it is that approach 
that has to be made to the High Court and not any 
other, ^ch as recourse to Art. 226 of the Constitu- 
tion. This IS what happens normally, and unless 
there IS an exceptional circumstance entitling denar- 

J’'" L*'” "Ot quash 

the orders by issuing writ of certiorari. 

Rut there is another aspect of the matter and that 

° Highf'ou.t by .M.ndamustodirecI 
the Chief Controlling Rei^enue Authority to make a 
reference of the case to the High Court. If there was 

CouVi’t''h*°“l’‘ uuy such powers in the High 

2^8 resolved in A I R 1950 SC 

218. This power can be exercised even where writ 
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petition had been filed after all matters have been 
tXorhv ‘ Controllirg Reverue 

Whether the rase is before the Chief Controlline 
Revenue Authorjtv in reviiion under sub-s. (1) or 
su -s. ( ) of S.^56, it can make a relerence under 
Mib-s (l)of S. 5i, and in either event the case i^ pen- 

r?-'V “^on^ensus ol judicial opinion 

that the Chief Controlling Revenue Authoiifv cannot 
make a reference under sub s. (1) of S. 57 unless the 
ca.se IS pending before it. Though there is this ditfi- 

nu- «''Prcome as soon as a mandamus is issued 

to the Lhief Contro ling Pevenue Authority to state 
a case to the High Court under S. 57 (1) of the Act, 
Since the substartial efJect of niandanius is to quash 
Its order and then direct it to make the reference so 
that immediately as its order is quashed the matter 
becomes at large and mu‘<t be deemed to be pending 
when the authority is called upon to make the refer- 
ence, It would make hardly any diJerence whether 
any such application demanding reference has or has 
not been made becau^ in the absence of any matter 
pending before Chief Controlling Revenue Authority, 

fomake any application to 

that authority with a prayer which it has no jurisdic- 
tion to allow I L P (1965) 1 Punf 140 • \ 1 R 196fi 
I unj lf)9 (171 to 17,3) (Pt A) (Prs 3, 4). 

22(5-Other remedy open - Election dispute 
Per- h ^ ‘iamitisar.d Zila 

p 7-7 P Members) Election Rules (1961), 

Samitisand Zila Parishad.s 
f ^ ^ ^7^7(19111), R. 3 - Complaint by 

hv °1 ••legal rejection of valid vote's 

by RetiuDing 0th :er- Election petitim. was com- 
petent under R. 3- Other remedy though not p^^^e 

bar lo exercise of writ iurisdiction. High Court could 

dfsVnt/d^®'^® cletermination of 

disputed qiestions of fact, 66 Punj L R 1I96 

(30)'(P^r7)!^^ ^ Pu"! 28 

^it/onhp^r 227 — Advance tax notice under 

Income-tax Act (1961) iemanding pay- 
ment of Advance tax within the ore.scribed time- 

i nor apply ing 

R- ® under Income-tax Act - Ileltf 

High Court will not interfere with impugned notice 
in wnt proceedings — fneome-tax Act (19dM Sc om 
and 211. {-64) 6G Pun L R 972 : (1904) 2 I T J ^ 

^r.^ 'V*' p®~Other remedy open - Impugned order 
not clearly without jurisdiction or manifestly con- 
trary to la w-Petitioner should not be permiUec to 

by-pass the remedy .available and invoke the extra” 
PuniTfi 422.’“'"^’"'*’'’ 2^®- ('S3) C3 

^°{Fb[] another point in A I R 1964 Punj 1 

. r PemeJies by Election Petition not 

vailed of Art. 226 of Constitution not attracted. 

See Panchavats - Punjab Gram Panchavat Election 
Rules (1960), R. 3. ILR (I9C2) 1 Punj 45. 

220 -Other remedy Remedies open to party 
agpieved--\\rit petition does not lie. See Munici- 

Am\"6TZT275 S^^^ Act (3 of 1911,, S. 121. 

—Art. 226— Other remedy — fcsiie of writ — Par- 
chayats — Order or sentence under Piinjib C.'ram Pai'- 

r‘^- ~ powers under 

0^0 'f Proc'dure Code and Arts. 227 and 

2l 0 of the Constitution. Se» Pancha\ats — Puniab 
Cram Panchavat Act i4 of 1953). S. 66. ILR (19^71 
1 uni 687: AIR 1960 Punj 160. i^utiySy) 

Art. 22G— Another remedy open — fSea PiKfnnxc 

Act (1878), Ss.l67 (8). 188 to l9l - 


3 - C- W. A. No. 99.D of 
1953, dated 9th September, 1953 (Punj.), BeversedJ. 

A person aggrieved by au order of confiscation 

(3), Sea Customs Act, read with 
5. 3 (2), Import Export (Control) Act has to follow 
me specihe and efficacious remedy provided by the 
Sea Customs Act, viz., the remedy of appeal and 

n'\'u " 3s. 188 to 191 of that Act 

and the High Court will not interfere by way of a 

writ of certiorari under Art. 226 of the Constitution 

It the petitioner has not resorted to those remedies. 

Ao appeal under the Sea Customs Act which has 
been laia down by the statute itself should not be by- 
pasijed merely on the ground that it is an appeal from 

one admini trative tribunal to another, because that 

V f oncT- of the law and an application under 
Art. 2 :-d is no substitute for these appeals and cannot 

be made a ground tor b>. passing them. If the law 

nas laid down a particular procedure for redress of 

remedy would not be available. 
AIK 19o3 Pun) 55; AIR 1947 P C 78; A I R 1940 Cal 

iflw' I 704. Pel. on. A I H 1952 Panj 

^ rn Case-law Discussed; 

-Ol ^ A Dissented from. ILR (1954) Punf 

Ml : AIK 19o4 Punj 73 (80) (Prs 36, 37) (DB). 

Art. 226— Other remedy. 

In order to found an application for mandamus 
tnere should be a specific legal right, as well as the 
want ol a specific legal remedy. 

Thus where the remedy was in applicant’s own 
land in that he could file a complaint which the 
istrict Aiagist/ate was bound to receive and deal 

wi:h according to law biP instead he filed an appli- 
cation under Art. 226. the High Court refused to 
entorcd the law of the land by the extraordinary 
remedy of i writ of mandamus. A I R 1928 Bom 39C. 

^LR (1954) Punj 125 : 1953 Cri L J 
Iho/ : A f R 1953 Punj 242 (243) (Pr 8). 

An. 226- Other remedy open— Notice served on 
assessee under S 271 of Income-tax Act, IP61, toshow 
cause why penalty be not imposed for delay in furni- 
returns Older of penalty appealable under 

I remedy by way of reference avail- 

able under d. 256 of the Act —Instead, assessee apply- 
ing under Art. 226 without showing any exceptional 
ciicimstances for interference at inception of pro- 
ceedings Held, High Court should not interfere 
iiiidcr extraordinary powers under Art 226— Income- 
tax Act ( i961), 8s. 27 J 2 46 (o) (iii), 258. ILR (1965) 

15 Raj 23 : 1965 Raj L W 11 : A I R 1965 Raj 104 
(lOj, 100, 107) (PI A) (Prs 5. 13) (DB). 

Art. 226— Other remedy — Dislpute between mem- 
ber and Chairman of Municipal Board as to whether 
the former has incurred disqualification — Remedy is 
under S. 12(5 of Rajasthan Town Municipalities .^ct 

Government and not under Ait. 226 — 
(Municipalities — Rajasthan Town Municipalities Act 
(23 of 1951). Ss. I2(3);d) and 12 (5)). aIR 1955 N U C 
(Raj) 5023 (DB). 

7“— “Art. 226 — (3ther remedy open — Remedy under 
S 19, Rajuthan Town Municipalities Act, 1951 avail- 
able No w rit petition held maintainable. AIR 195^ 

NUC (R .j) 4684 (DB). 

Art 226 — Irregularities in election of village 
panchayat — Remedy is to apply to Minister in charge 
High Court cannot be called upon to interfere 

(MarvA ir \ il age Panchavats Act (1945), S. t). A I B 
1955 NUC (Raj) 4663 (DB). 

Arts. 226, 22S — Another remedy open - Opposite 

party in suit under Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950, contending that Act 
offended against Art.s. 14, 15 and 19 (1) (f) - Proper 


course is to apply to High (2ourt udw^ 

Opposite party can also take advantage of S 


113 


CONSTlTUnON OF INDIA (1950), Arts. 226 & 32, Note 7 (q) 


9*1!* 00 * 0 ^' interfere under 

N 'li cIsTil ml, fdSr “■ * ‘ " ““ 

^*’^0 Election petition —Order to proceed ex 
parte— SufficicLt reasons to set aside order— Tribunal 
is^proper authority. See Civil P C. (1908), O. 9. B. 7. 

S“'. k?' : ILR (1953) 3 Raj 768 : A I R 

19o4 Raj 129 (DB). 

Art. 226 - Other remedy open— (Railwayir Estab- 
lishment Code, Rr. 1702, 1717, 1725 and 1727). 

The remedy under Art. 226 of the Constitution is 
an extraordinary rem:dy an^ it should not be nor- 
mally resorted to spejially in cases where adequate 
alternative remedy lies. 

Where a railway servant removed from service 
under R. 1702 (8), Railways Establishment Code, 
applied under Art 226 without pursuing the reme- 
dies given to him under Rr 1717,1725 acd 1727 of 
that Code, the High Court refused to grant relief 
under Art. 226 in the absence of anv special or extra- 
ordinary reasons to do so A T R 1952 Cal 610; A I R 
1951 Mad 882 and AIR 1952 Raj 112, Bel. on. ILR 
(19531 3 Raj 123 : 195 > Raj L W 390 i A I R 1933 
Raj 199 (200) (Prs 8, 13) (DB). 

Art. 226-Othcr remedy open. 

When the remedies for the redress of grievances or 
the correction of errors are found in a statute which 
creates new rights and liabilities it is to those reme 
dies and tliose remedies alone that resort jhould cor. 
mally be made. The Industrial Di putes Act, 1947, 
and the Industrial Disputes (Appell ite Tribunal) Act, 
1950, form a self-contained code with an elaborate 
and adequate machinery for the composing of indus 
trial disputes and ordinarily the aggrieved party 
should seek his redress within the framework of 
those enactments and not in the High Court under 
Art 226 of the Constitution. AIR 1952 S C 192, Foil. 

1953 Ker L T 856 i TLB (1931) Tra/-Co 322 ; A I R 

1954 Trav-Co 240 (243) (Pt B) (Pr 9) (DB). 

Art. 2’2G-Otlier legal remedy open — Infringe- 
ment of copyright — Remedy by way of writ lJn^er 
Art. 226 if open to author — Copyright Act (1914), 

S. 6. 

Where copyright in a u'ork has been infringed, -the 
owner of the copyright .'hall be entitled mall such 
remedies by way of injunction orintercict damages 
accounts, and otherwise, as are or may be conferred 
by law for the infringement of a right. The proper 
remedy for the author is to pursue ihat allowed to 
him by a civil suit. The owner is not entitled to a 
writ under Art 226 against the person alleged to 
have infringed the copyright to prohibit and prevent 
him for publishing and selling any copies of the 
infringing work. AIR 1952 Trav-Co 38 (40) (Pr 3). 

Art. 226-Other remedy open — Termination of 

service of teacher. 

In the matter of ordinary rights or other purposes, 
the remedy under Art. 228. is an ex raordinary and 
discretionary remedy, and the High Court has alw ays 
(lie discretion to refuse a writ il it is satisfied thit the 
aggrieved party can have adequate or suitable rplief 
elsewhere. An assistant lieadmaster of a school whose 
services are terminated by the managing co.mmittee of 
the school cannot be allowed to agitate the question 
of his reinstatement by way of a writ petitioi . un ess 
and until he has exhausted the remeiy provided for 

in the rules contained in the Hevised School Code of 
the Calcutta Universi!^y which are applicable to him. 

A 1 R 1954 S C 207 and A I H 1957 S C 882, Rcl. on. 
air 19''^9 Tripura 27 (31) (Pt D) (Pr 24). 

226 — Other remedy — (Sea Customs Act 

/ic 7 Si Ss 19 167(S)) “(Foreign Exchange Regulation 
Act (1947). S ( 21 -Rese''e Bank ot India Nolifica- 
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tions Nos. F.E R.A 105 R. B. 51, dated 27tb Febru- 
ary, 1951 and 108 R B 51, dated 12lh April. 1951). 

Under Constitution it is not intenc ed that resort 
should be made to the extraordinary procedure under 
Art 226 where an adequate remedy was made avail- 
able to the petitioner by a h gal process. An alter, 
native remedy though not an absolute bar ordinarily 
should be a bar to the Court exercising jurisdiction 
under Art. 226, 

The petitioner was detected attempting to export 
currency from India to Pakistan in contravention of 
S. 19, S3a Customs Act, 1878 and S, 8 (2), Foreign 
Exchange Regulation Act, 1947 read with Re.serve 
Bank of fndi* Notifications No. F.E.R.A 105 R B 51, 
dated 27th February, 1951 and No 108 R.R. 51, 
dated 12th April, 1951. On confiscation of the amount 
under S. 167 (8), Sea Customs Act, the petitioner, 
instead of going in appeal provided kr, filed an ap- 
plication under Art. 226 for different w-rits. There 

had been no breach of a fundamental principle of 
justice. 

Held, that in face of the proper remedy provided 
wri: could not be issued. A I R 1954 Tripura 7 (8) 
(Prs 7, 8). 

Art 226 -Other rsmedv open —Applicant having 

remedy under R. 52, V P Municipal Election Rules 
— Hecancot without availing of that remedy obtain 
relief under the Article. A I R 1955 N U C (Vindh 
Pra) 4368. 

— Art, 226 — Other remedy open. 

An application under Art. 226 for an order of the 
nature of prohibition on the D. C. Panna, enjoining 
from executing the decision of award given by 
the Maharaja of Panna in regard to the guzara pay- 
able to certain junior biauches of his family by the 
applicant who is the proprietor ol an estate said to 
be governed bv the rule of primogeniture is not 
maintainable, if the remedy in the Revenue Courts 
has not been exhausted. Cases of this class are with- 
in the jurisdiction of the revenue Courts. The Re- 
venue Board is the highest revenue Court and a party 
who still has the right of moving it cannot apply 
for a writ simply because he fears an adverse deci- 
sion. If he has lost the rigtit by limitation then also 
he cannot seek relief b> askirg for a writ. .Article 

^ litigants who a“re 

either dirfident of success in the regular Courts or 
have got time barred ca^es. Further, where the Panna 
Maharaja s decision was given 4 years ago and the 
applicant has tried to avoid it by just sitting tight. 

It does not lie on him to say now that continuing his 
IitJga^tiOD in revenue Courts would iivolve delav 
AIR 1952 A'indh Pra 65 (66) (Pt A) (Prs 2, 3). ^ 

:Arl. 226(1) -Another remedy open— Writ if can 
be issued. 

VVhere an applicant for an issue of a writ has 
another remedr open to him hv way of suit for 
permanert injunction, the High Court cannot issue 
the writ .simply because the applicint apprehends 
that he mi^ht lose the suit and get comrieDsation 
only. AIR 1952 Vindh Pra 13 ( 15) (Pt B) (Pr 7). 

7 (r). Statute providing self-contained 

machinery. 

32 -Regional Transport— Authority grant- 
ing permit acts as quasi- judicial authority— Mistaken 
decision can be corrected by aDp-opdate remedy 
available to aggrieved party - Writ petition is no^ 
maiutaioable. See Ibid, Avt. M. AIR 1969 S C SOI. 

Such writs as are referred to in Art. 226 ire ohvi 
ously intended to enable the High Court to issue 
them in grave cases wheie the subordinate tribunals 
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or bodies or officers act wholly without jurisdiction, 
or in excess of it. or in violation of the principles of 
naturil justice, or refuse to exercise a jurisdiction 
vested in them or there is au error apparent on the 
race oi the record, and such act, omission, error, or 
excess ha.s resulted in manifest injustice. However 
rstensive the jurisdicticn may be, it is not so wide or 
srge as_^to enable the fligh Court to convert itself 
into Court of appeal and examine for itself the 
correctness of the dejii.ions impugned and decide 
what is the proper view to be taken or the order to 

oe made. The Motor N'ehicles .Act is a statute which 

creates new rights and liabilities and prescribes an 
elaborate procedure for their regulation. No one is 
entitled to a permit as of right even if he satires ail 
the prescribed conditions. The grant of a permit is 
entirely within the discretion of the tram port autho. 
rities and naturally depends on several circumstances 
which have to be taken into account. There is a 
complete and precise scheme for regulating the issue 
of permits, providing what matters are to be taken 
into consideration ls relevant, and prescribing appeals 
end revisions^ from subordinate bodies to higher 
authorities. The remedies for the redress of grie- 
vances or the correction of errors are found in the 

statute itscif and it is to these remedies that resort 
muit generally be had. 

Held, that this was not a case for interference with 
ihe discretion that was exercised by Transport Autho 
nties paying regard to all the facts and the surround- 
uig circu-nstaiices. Veerappa Pillai v. Raman and 
daman Ltd., Kumbakooam, \952 S C B 5«3 • 90 C'>i 

L J 194 :v 1952) S C A 2S7 . 65 Mad L W 62V, 
19d 2-J Mad L » 806 : 54 Pun L H 210 j 1952 Mad 
W N 431 : 1952 ^ C I 261 : AIR 1952 S C ’92 (195 
196) (Pt A) (Prs 20, 21, 22, 23). 

" — Art. 226—Other remedy — Motor Vehicles Act— 
Decision to ircrease number of permits on certain 
route — Petition by existing permit-holders — Com 
.petency. See Motor Vehicles Act (1939) (Prior to 
Amendment bv Act C of 1956) Ss. 4S, 47(1) air 
i959 All 7S2 (Dli). ^ ' 

Art. 226— Scape of — Declaring certain pr.iperty 

as evacuee property — (Administration of Evacuee 
Property Act (1950)). 

Where the tribunals mentioned in a particular Act 
fail to exercise dieir jurisdiction, or exceed their 
iuri^sdiction or act in any other manner whi. h may be 
'aid to be on the face of it iliegil or grossly improper 
a writ petition may lie under Art. 226 of the Constitu- 
tion for issue of proper directions to the Tribunal 
concerned or even to correct their errors. 

But where the reliefs claimed are that the High 
Court should declare that certain items of properly 
oelong to the applicant evacuee and restrain the 
.\ssistant Custodian of Evacuee Property from takin«’’ 
possession of those items of property and from 
selling the fruits of certain groves, they are beyond 
the scope of Ait. 226, as the Administration of 
Evacuee Property .Act makes au elaborate providOM 
for enquiry into the question and the decision has to 
be made under tiut Act only by Triliunal nmici 

therein. 1954 Ad L | 545 : 1954 All \V R (11 C) 552 
AIR 1955 All 97 (97, 98) (Prs 1, 2) (DB). 

Art. 226 — Alternative remedy open. 

There was an application under Art. 226 (H of the 
Constitution, for the issue of a writ in the nature of 
certiorari quashing the assessment orders in respect 
of forward contiacts. Included in the application 
was a prayer for a writ in the nature of prohibition 
commanding oppo.sitc^-party to desist from proce d- 
ing further with assessment procceiings relating to 
forward contracts. Also included in the lelii f dainu'd 

amus to opposite 
party calling upon them to forbear from giving effect 


to the provisions of the U. P. Sales Tax Act, 1948 in 
so far as they related to forward contracts ' “ 

Per Sapru J -The Act provides a complete machi- 
nery provided a question of law arises in a case to 
ascertain a binding opinion of the High Court ’ It 
cannot therefore, be said that there was no alterna- 
tive remedy available to the applicant. It is undesir. 
able trom many points of view to encourage litieants 
to approach the High Court directly in cases where a 
proper machinery has been provided bv statute for 
ultrmate reference to and dectsion by the High Court 
In a case under the U. P. Sales Tax Act there are 
vartous items which become the subject-matter of 
assessment To seme the applicant may have no real 
oo|ections. Toothers however, the applicant may 
have an objection of a legal or constitutional nature, 
t would not be right for the High Court to encourage 
litigants to jush to it v/ith applications for a writ in 
every case where they can discover a point of law 
mvolving what is called an interpretation of the 
Lopstitution. The following circumstances however 
justihed intervention by the Iligh Court in this case 

by the issue of writs of ceiti irari and prohibition. 

1 ne question of constitutionality of the provisions of 
t^he U. P , Sales Tax .Act which had been raised by 

of such a nature that the appellate authority 
and the reviMng authority might feel embarrassed in 
dealing with it. In order to avoid a multiplicity of 
proceedings and inconveaience to all the parties it 
was desiranle, particularly as proceedings relating to 
forward contracts were pending before the Sales Tax 
Officer, that the High Court should make the position 
in regard to the assessment of forward contracts in 
this particular case clear when ihe ('ourt bad all the 
miterials before it and had heard full arguments. 

1 he Sales Tax Officer was goirg ahead with proceed- 
ings relating to the year in which the writ application 
was Sled. It w’as desirable, in order to expedite 
matters, that the Sales Tax (Dfficer should have the 
guidance of the High Court in this case in regard to 
the manner in which he should proceed. 

Per Ag.arwala J.: — In the present case the matter 
could be agitated in the High Court in a reference 
made by the Revising authority under the Sales Tax 
Act. Fnt that would have entailed several proce^* 
ings to liave been gone into It could not therefore be 
said that the reference to the High Court would be an 
adequate, convenient bt ncdcial or effectual remedy- 
If it were urged that there was an alternative leinedy 
by means of a suit in which an injunction could have 
been issued to the Sales Fax Officer prohibiting him 
from proceeding with the case befo e him, still that 
case would have to be filed in a Court subordinate 
to the Ili^h Court and would have to te transferred 
to the High Court under Art. 22S of the Constitu- 
tion. Having regard to all the.ie matters it could not 
be said that in the pre.'^ent case there was another 
adequate, convenient, beneficial or effectual remedy 
so far as the writ of prohibition asked for was con- 
ctrned. A right of appeal against the order 
ment which nad alread\ been made wa.‘ provided 
under S. 9 of the Sales Tax Act. This was an alter- 
native remedy which was adequate for the purpos 
of obtaining the relief byway )f the issue of a wri 

of jerticrari. Since, however, questions involy^ed J 

the two writs Wi re exactly the same, was better i 
issue the writ of certiorari when the writ ^ 

tion had got to be issued. Further the question rais 

was a question of coaditutional importance wn«tn 

a certain provision of the "^ales Tax Act was ult 
vire.s or not. ft concerned a large number of ht’g^° . 
and it was in the fitness of things that a consticutiona 
question of sm*h importance should be 
the High Court at th. earliest opportunity 
there may be no multiplicity of proceedings jclgl 
necessary litigation in subordinate Courts and om 
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may be avoided. Case law discussed. 1952 All L 1 
332: AIR 1952 All 764 (766,768. 769. 7 to. 7n 
772) (Pt B) (Prs:1.9. 10. 11. 12.:22;24. 25. 28) (DB): 

~ Art* 226 — Mandamus — Other remedy— Alineral 
Concession Rules and Mines and -.Minerals (Regula- 
tion and Development) Act. 1957. furnishing com- 
plete machinery for working out rights conferred by 
Act and Rules — Jurisdiction of High Court Funder 
Art. 226 hell could not be invoked. AIR 1959 Punf 
510 Dissented from. (1962) I AndhrL T 152 : (1962) 
I Atdh VV R 146 I I L R (1963) Andh Pra 668 : AIR 
1969 A P 54 (50, 57) (Pt A) (Prs 12. 13. 15) (DB). 

Art. 226 — Existence of adequate alternative 

remedy — Mandamus will not be Issued. 

When an alternative and effective remedy is avail- 
able to an aggrieved part>', a writ of mandamus will 
not issue. The Mineral Concession Rules and the 
Mines and Minerals (Regulation and Development) 
Act, 1957 (07 ol 1957) furnish a complete machinery 
for working out the rights of the parties conferred 
under that .Act and the Rules. Person aggrie/ed bv 
order of State Government cannot invoke, Art 226. 
AIR 1961 Andh Pra 170 and AIR 1958 SC 80. Rel. or. 
I L R (1963) Andh Pra 668 s (1962) 1 Andh L T I52i 
(1952) 1 .Andh W U 146 j AIR 1963 Andh Pra 54 
/57) (Pt B) (Pr 17) (DB). 

—Art. 226 — Other remedy open — Bombay Indus- 
Vrial Relations Act, S. S0 — Order of Industrial Court 
settling standing orders — Writ of certioiari to quash — 
Right to isjue of - Grounds — Aopeal available under 
Industrial Disputes (Appellate Tribunal) Act. S. 7 — 
If bar to writisiuing — “Fundamental principles of 
justice"- Meaning of. See Industrial Disputes (Appel- 
late Tribunal) Act S. 7. .MR 1952 Bom 209. 

.Art. 226 — Other remedy open — Electoral Roll 

prepared in violation of provisions of law — Applica- 
tion for issue ot writs — Maintainabilitv — (Munici- 
palities— Bengal Municipal Act (15 of 1932), S. 529-A 
and R. S (framed under S. 44j). 

The right of franchi.'e created by an .\ct is 
governed by the provisions of that .Act, and if the .Act 
creating the franchise provides a remedy, then that 
remedy must be followed at least in the first instance, 
belore invoking the jurisdictiou of the High Court. 

Where theobfeclion i* to the Electoral Roll as a 
whole and not to any puticular entry therein the 
allf cation being that the so-called final Electoral 
Roll is not an Electoral Roll at all, such a matter does 
not come within the scope of either Rule 8 of the 
Election Rules or Section 529-A of the Act. Since the 
Registering auth)rity is bound to prepare the Electo- 
ral Roll in accordance with the provisions of the Act 
and the Rules, an application under Art 226 lies, if 
thtre is anv violation thereof, to compel the Pegbter- 
inc authority to act according to law. 63 Cal W N 
541 : AIR 1959 Cal 548 549. 550) (Pt A) (Pr 2). 

226 — Other remedy— Issue of writ. 

Franchise is a matter of Statute and where the 
Statute or the Rules made under it provide for a 
remedy that must first be followed before corning 
up to the High Court tor a high prerogative Writ. 
It is not as if the High Court has no jurisdiction 

but under such circumstances it will not use it in 
<a''Our of the petitioner if he has neglected to follow 
fha nrocedure laid down by the very law which 
has created the franchise. AIR 1958 Cal 2S7 (289) 
(PtC)(Pr5j. 

Art. 226— Other remedy availed— Issue of writ. 

K petitioner having exhausted his renudies unde r 
a special Act cannot come to the High Court by way 
of application under Art 226 to reopen the whole 
nro-eedincs irom the beginning. 60 Cal \V N 1042, 
d'oll AIR 1957 Cal 249 (250) (Pt B) (Pr 3). 
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Art. 226— Other remedy open — Petition 
to election under Bengal Village Self-Government 
Act — (Election — Bengal Village Self-Government 
Act (5 of 1919), Ss. 17.B and 17-A). 

To encourage parties to have recourse to the 
extraordinary remedy provided in Art. 226 of the 
Constitution in regard to election disputes, and to 
give a go.by to S. 17.B, B^-ngal Village Self-Govern- 
ment Act, will not be a praper exercise of the dis- 
cretion of the Court. ('57) 61 Cal VV N 341. 

- Art. 226 — Existence of other remedy — Election 
by paify — Remedies under special Act exhausted — 
Party cannot proceed again under Art. 226. (’56) 60 
Cal VV N 1042. 


Art- 226 — Other remedy open — (Election — 
Berjgal Municipal Act (15 of 1932). S. 44 — Rules 
under— Municipalities). 

Before tlie petitioner succeeds in having a high 
prerogative writ issued stoppi; g an impsndiog the 
election, it must be shown that the provisions of 
the law relating to the election have not been fol- 
lowed. It is not opan to a voter who has some 
grievance, to omit to take the steps as provided for 

in the Bengal Municipil Act, and the Rules, and to 
come straight to the High Court for relief. AIR 1950 
Cal 456 (457) (Pt A) (PiS 4,5). 

.Vrt 226 Election matter — Specified remedy 
unde r statute not followed-(Bcngal Municipal Act 
(15 ot 1932), Ss. 36 to 39.B). 

The right to vote at an cdection, the right to nomi- 
nale candidates or be nonmated as a candidate in a 
Alunicipil election, are all rights which have been 
creeled by the Bengal -Municipil Act and do not 
exi'.t apart from it. It therefore follows that where 
a specific remedy is provided for by the Act for the 
violation of a provision of the Statute, that remedy 
should be follo wed. 

The procedure to challenge ai election is con- 
tained in Ss. 36 to 39.B ot the Act. Where the 
party aggrieved by an election fails without any 
just excu e to p irsue the remedy by way of election 
petition under the Act, the High Court will not 
exercise its extraordinary jurisdiction under Art. 226 
of the Conititution. 

Absence of diligence in pursuing a legal remedy 
can never be a justification for issuing a high ore- 
rogatwe writ. AIR 1952 SC 04; VIR 1940 P C 105, 
Rel. on. AIR 19S4 Cal 32 (35) (Pt B) (Prs 12. 13). 

—Art. 226- Quo warranto-Otber remedy open— 
High Court may still isiue writ. 

The existence of another remedy is not in every 

exercise of the powers under 
Art. 22R. The Court can interfere if the circum- 
stances of fhe case demand interference. Ai d 1955 
Nag 49 (FB) and ILB (1960, 2 Pun, 192, Rel. on. 

Held in the circumstance.s of the case the non- 
hl.ng of a petition challenging the election of a 

successful candidate in accordance with Rules 54 

and 55 ot the Municipal Election Rules, 1957 did 
not operate as a bar to the eotertainability of the 

Him Pra^gVIl) (Pt7;ipr 31)! 

.Art. 226 - Other remedy — Order of H T 4 — 

' (1959).' Section 

The is.sue of a writ of certiorari is discretionary 

wh!!e a ciiscreLn 

AIR 1959 Ker 398 (399) (Pt A) (Pr 4),^ ^ ’ 
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•r • Other remedy — Labour Appellate 

InburtOi- Avvurd based ou compromise — Appli- 
cation to quash. 

the .scope of an application under 
Art. kiio of (he CoostituMon for a writ to quash an 
award cf the l abour Appellate Tribunal to hold an 
enquiry concerning the (]ues'iou whether Ihe persons 
who cctertu into the cumprom'-^e were aulhori'^ed 
to do so or uot. If the appellant desired to have the 
award vacated on that ground lie ought to Imve had 
recour.se to other proceeding': and not to invoke 
• vrt. 22fl in ihat behalf. 1957 Ker L T 994; 1957 
Ker^Lj (OUi : ILll (1957) Ker 950: (1958) 2 Lab 
L J i2 : .ilR 1958 Ker 2S6 (28S) (Pt D) (Pr 5). 

■—Art. 22G— Other remedy— Dome.stic tribunal — 
Disciplinary action - Writ for declaring nuU ami 
void — K can issue. 

Where the care of the petitioner, who was the 
rreMdent of certain Unio.t, a private body incor- 
porated under Travaocore Regulation I of tOH3, was 

that Uie order ol disoujliricatiou pas ed against him 
y the Board to wliich the Union .vas subordinat», 

was null and void and he still continued to be the 

President. 


Held, that the petitioner having anadequatere- 
meay under the ordinary law, should have resort to 

the ordinary Courts instead of invoking the High 
Court s special jurisdiction under Art. 226 of the 

L J 538 : 1958 Ker L T 48 . 
AIH 19oS Ker IG-l (165) (Pt A) (Pr 3) iDB). 


Art. 226 — Other remedy open — Writ to im. 

peach revenu" sale under T, C. Beve, ue Pecoverv 

fqi’,,' C; Wereauc lucovery Act (7 of 

1951), 8s. 39. no and 56). 


\Nher. the petitioner ignores the pro.-isi, ms of IIk 

T avancore. Cochin Ueveiiue Becovery Act, 7 of 1951 
which pre.scnbe tlie mode in which a sale held undei 

chens^''^'^''*’ '■TiP'-'ache'l, and 
the e>;tr3ordinary jurisdiction of 

h, uini'er Art. 226 of the Conslilntion, 

the attitude is an indication of the lack of bona ode 
s p.ut and is by itself a sufficient ground for 

KerTTlOgV^''^ P3tition. 1958 Ker L T li33 . 1957 


. Art 22G- Question of fact- Interference in writ 

jurisdiction Act Ustlf providing mode of deter- 
mining controversy cA facts- Party clfliming to be 
aggrieved seeking relie^ under Art. 220 - High 
Loirt will not interfere and undertake enquiry into 

questions of fact. 

U here an Act itself provides a statutory mode of 
determining a controversy of fa:ts it would be 
wholly out of olace for a party claimintr to be 
aggrieved to seek relief at the hands of the High 

226 of the Constitution V\ hen 
8.28(1) ot Madras Act 35 of 1958 makes explicit 
provision for determination of any question of 
allege J disqualincatioii of a member of P.irjchayat 
where thsre i'; a dispute in the matter and there is a 
turthcr prescription of a judicial authority who has 
to be approaclicd for a conclusion on the dispio^ 
whose decision shall he final, the High Court has 
no junsd'ction to interfere a id undertake an in- 
vestigation into a qut.stion of fact. v\ . p. No. ^13 
of i9G4 dated 2iul Otcemher T-hi Mad), Afhrined 
(1965) 2 Mad L j 375 : 78 Mad L W 19G : .M]( 196^ 
Mad 431 (43r (Pr 3MOB). 


; Art. 22f;-Quo warranto -Writ of — When can 

i^sue Madras District Municipalities Act (5 of 

1920), S. hi— Remedy under, not availed of — Writ 
cannot issue. 

The rdief of quo w.arratto is only a di.cretionarv 
relief which llie Court can grant or refuse according 
to the lacts and circumslacces of each case. The 


Court would inquire into the conduct and motives 
ot the applicant, and the Court might in its dis- 
cretio a decline to grant a quo warranto where it 
would be vexatious to do so, or where it would be 
tutile in its results, or where there is an alternative 
remedy which is equally appropriate and effective. 

Section 51 of the Madras District Municipalities 
Act provides a machinery for adjudication of dis- 
putes arising out of alleged disqualification of anv 
member to hold office under S. 50 and if the appli'- 

cant has failed to aviii himself of the special re- 
medy relief in the nature of quo warranto cannot be 
gianted. 75 Mad L W 136: (1962) 2 ML J 182 i 
air 1962 Mad 314 (314, 315) (Prs 3, 6. 7). 

“ Art. 22G— Othe.'* remedy— Jurisdiction of High 

Court Order.? of 8ea Custom* Authorities— Inter- 
ference -(Sea Customs Act (1878), Ss. 168. 191). 

(ll Even the ordinary civil Courts would have 
jurisdiction to entertiit suits and afford relief against 
the acts or orders of the Customs Authorities where 
the provisions of the Sea Customs Act have not been 
complied with or the s'atutory tribunal has rot acted 
in coijformity with the fundamental principles of 
judicial procedure. 

(2) if the above were establuhed the aggrieved 
party is not bound to pursue the statutory remedies 
provided by Ss. 168 and 191, Sea Customs Act, and 
the fact that he ha^ not done so is no bar to the 
jurisdiction of the civil Cojrts. 

(3) It also follows that if the above were establish- 
ed. the right to resort to the civil Court would not be 

barrtd even if these statutory remedies were availed 
of, for the same infirmity would attach to the final 
orders as would apply to the original one. 

(4) The jurisdiction and powers of the High Court 
under Art. 22^^ of the Constitution would be wicer 
and would covei not mtrtly ti e cases set out in 
para. (1) above but also thoie where the order of tho 

is viti^tud by error apparent on the face of 
the recor, . Broadly speaking each case must be con- 
sidereti on its merit aud in the ab^eIlce of excess or 
lack of jurisdiction or the violation of the principleti 
of natural justice or error apparent on the face of the 
record in the proceedings or orders of these autho- 
rities or tribunals, the High Court would not inter- 
fere. In other worcs, the ground.? which would 
attract the furisJiction of the High Court under 

Alt. 220 in the case f)f orders of the Customs Autho- 
rities acting und< r the Sea Customs Act are precisely 
the same as those which app > to authorities and 
tribunals functioning under other enactments. If 3 
pirty were able to establish a case of the type above- 
mentioned, the fact that he has not availed himself 
of the remedies b\ Wc^y ot appeal or revision provided 
for by the Sea Cukoa.s Act !)>- 8s. 168 and 191 is not 
a bar to the maintainability of the application or the 
granting of relief to such applicant. Case-law discus- 
sed. 68 Mad L \V 36 t ILR (1955) Mad I2l8 i (1955) 

1 M L J 42 : AIR 1955 Mad 187 (197) (Pt A) (Prs 19, 

20) (DB). 

Art. 226 — Industrial Disputes Act (1947) — 
amble — Writ of certiorari agiinst Tribunal — Main- 
tainability — Remedy under (ndustnal Disputes Act 
available. See Incu^triai Disputes Act (1947). Pr^- 

AIR 1953 Mod 102. 

Art, 226 — Other renieclv open “(Madras Com- 
mercial Crops Mirk-ets Act (20 of 1933). S IH- 

W'arre. pursuant to the Order of the Collector, 
Central Excise, relating to he levy of fees, under 
8. IL Madras Commercial Crops Markets Act, 
tlie mercharts deposited the amounts and those 
amount.s were held in suspeuie account by (he Cus- 
toms Department until the que.stion of the vaHdny 
of the Rules and Notifications is'.iied uiider the Com- 
meicial Crops Markets Act was decided b> corop^ts^'* 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 7 (r) 



authority, the merchants have a remedy to get a 
declaration in a competent Court, that the Rules and 
Notifications requiring the payment of fees were 
invalid andthereupintogetan order for refund of 
the amounts deposited by them The High Court in 
its jurisdiction under Art. 228 of the Constitution 
not be justiied in making an order for the 
refund of the amounts so deposited even if the con- 
tention that toe Rules and Notiications issued under 
the said Act were invalid is acceptable 38 Mys L I 
7S3 I ILR (l9o^) Mys 206: AIR 1959 Mys 29 (31, 32) 
(Ft A) (Pr 7) (DB). 

Art. 228— Another remedy open— Remedy under 

S. 66, Income-tar Act— No interference under Ar\ 226 
— (Income-tax Act (1922), S. 60). AIR 195> NUC 
(Nag) 1238 (DB). 

Art. 226 —Another remedy open — (Motor Vehi- 
cles Act ( 1939), S. 57 (3)) 

M'here the petitioner his not made his representa- 
tionsunder S. 57 of the Motor Whicles Act (1939), for 
an additional permit he is notentitled to be heard in 
opposition to the applicition of the nou-appl cant to 
whom the permit is granted. H.R (1953) Nag 875 : 
1953 Nag L J 166 I AIR 1933 Nag 150 (151) tPt B) 
(Pf 5) (DB). 

Art. 228 — Exercise ofpoyfr — Citizenship of 

applicant in dispute — Applicant c lining on tem- 
porary permit aud overstaying - Art. 228 is not 
meant to circumvent normal legal proceedings — 
Power under Art. 228 should not he exercised — 
Influx from Pakistan Control Act, 5 (1,. • 

Anicle 226, Co.’i^titution of lodia is not meant to 
circumvent the normal hgil procedure. 

The applicant claimed to be a resident of 
Madhya Pradesh but it was admitted that he had his 
domicile of origin in atenitory now included in 
Pakistan and he had g>i e over to Paki.stin and 
entered Bharat on a temporaiy permit and overstayed. 
He w i.s prosecuted but in the meantime applied under 
Article 226, Constit Uion of India for restraining the 
State of .\lidh\a Pndesb fr>m taking action against 
him In the return filed by the State the applicant s 
citizenship was disputed. 

Held, that the applicant may have an excellent 
defence but he was not without an adequate and even 
a proper remedy and that the authorities had a prima 
facie case to place before the Court and that under 
the circumstances the case was notone for the ex- 
ercise of powers under Article 226, Constitution of 
India. ILR 1950 Nag 361. Uist. 1952 Nag L J (Notes) 
2 (DB). 

Art. 226- Other remedy — Petitioner complaining 

ofexcess of powers b) A. D. M. but not availing himself 
of sub sections (4) and (5) of S 144, Cr. P. C, — 
Art. 226 cannot be itivolved. See Criminal Procedure 
Code (1898), S. 144 1951 Nag L J (Nites) 117- 

Art. 228— Where a hierirchv of tribunals out of 

the ordinary is created for administering a special 
law, uules.s^ there be a very ;strong or exceptional 
reason it will not be appropriate for the High Couit 
to invoke the power it has under Art. 226, in aid of a 
person liefore he has aviiled hi nself of the remedy 
provided by the special law. 1951 Nag L J (Notes) 

107 (DB). 

Art. 226— Orissa Niunicipal Act (23 of 1930), 

< 5 . 25 — Alternative remedy — Petitioners challenging 
eiection in writ proceedings without taking recourse 
to S. 23 of Orissa Municipal Act — Duty of High 
Court. 

The po vers of the High Comt under Article 226 
are untrammelled by any law made by the legislature 
and though any Act miy provide that an election as 
contein dated therein is to be challenged by way of 
an election petition and thereby may, by necessary 


implication, oust the jurisdiction of the general Court 
in regird to that subject matter that can in no 
wav alfect. abri Ige. or curtail the jurisdiction of the 
High Couit which is derived under Art. 220. But 
when there is already a specific and effective remedy 
provided in thi Orissa Municipal Act under the pro- 
visions r f S. 25 of that Act the High Court should not 
as a rule in toe exercise of its discretionary power 
under .Art. 226, issue a high prerogative writ. In law 
It is true that the mere existence of a special and 
adequate remedy in a special statute is not a bar to 
the exerci eof jurisdiction under Art. 220; in other 
wMds, it is not a rule of law that where (here is a 
reme y equally convenient, beneficial and effectual a 
mandamus will not be granted, but a rule reguIatiLe 

^ F r» ^ in granting such a writ 

AIR 1914 S C 203 and AIK 1954 8 C 320, Rel. oZ 

But it does not mean that for that reason the 
remedy by way of writ should be put at par with the 
specific and adequate remedy provided in the Act 
ILK (1965) Cut 765. 

22C - Other rexedy open - Mining leases 


executed III favour of petitioner by former Ruler 
continued by State Government after mer^^er — 
Di.'pute as to mode of computation of ruyaUles — 
Remedy of petitioner is revision under S. 30 Mines 

and_ Minerals (Regulation aud Development) Act 
19o7) or recourse to arbitration'clause contained in 
leises ll«gh Court will not exercise jurisdiction 
urder Art 226 - •Polilical Agents’ described as 
aroitrator in one of leases — Remedy under S. S 
/Uliitiatiou Act or by suit on contractual obligalion 
if available — Mines and Minerals (fiegulation ami 
Development) Act (t957). 3. 30 - General Qauses 
Act (139-). Ss 3 (43). 17 and 18 - Arb^Dation Ac 
(1940). S. S - Civil P. C. (1908), S, 9. 

Held, (i) tt.at the petitioner had two alternative 
remedies, either by applying to the Central Go/ern- 
ment in revision under S. 30 of the Mines and Mine- 
rals (Regula ion amd Di velopment) Act, 1957, or bv 

taking recourse to the arbitration clame provided in 
he leases themselves, and it would not be proper fur 
he High Court to exercise its extraordinary jurisdic- 
lon under Art. 226. AfR 1982 Orissa 183 Foil 
(ii) that the civil Court might ultimately have to 
decide who is the present official who e.vtrciscs the 
functions of the former Political Agent, for the pur- 
pose of the arbitration clause contained in one of 

the leases. If the civil Com t eventually holds that 

arbitration clause has become inelfcetive, neverthe;esj 
Its main lunsdiction to decide the conlractinl obliga- 
tions between lessor aud lessee for the purpose of 
payment of royalty still remains. Hence it cannot be 

*‘as no alternative remedy, 
especially when the right ol revision, under 8 SO of 
the Act IS there. ILR (1962) Cut 348. ' ^ ' 

Art. 226 — Alternative remedy under Ss. 23 24 

(Quacreb d947, not exhaustive - Effect 

Quaere r-When the Orissa Sales Tax Act, 1947 
Use f provides an equa'ly oonvenient alternative re- 
rnedy tor the aggrieved party to apply for revision to 

the superior Sales Pax authority and to request that 

a case may be stated for the decision of the High 
Court under Us Ss 23 and 24, whether it was aDom 

Arfl-^lTcut Court under 

nri Z-D. 1.) Cut L 1 35< : ILR (lUSli) Cut , ai*} 

1953 Orissa 334 (a35) (Pt C) (Pr 3) (OR).* ^ 

“Art. 226 — Otiicr remedv onpn Tnri » * i 

Disputes Act (1917), Ss. 2 (k), 10. Industiial 

The contention of the pe’titioners was that the 

conciliation proceeding was not binding on them a1 
they wore not pirties to ttie proceedings* They fu- 

bonL by virtue of 
the settlement for future years was illegal and invMid: 
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Held, that this cliEerence constituted industrial 
dispute within the meaninj? of S, 2 (k) for which an 
eEcctive remedy was provided in the Act itself. The 
quashing of the settlement or a declaration that the 
settlement was not binding upon the petitioners will 
not serve the purpose. The petitioners have to make 
an appiicadon under sub-s. (2) of S. 10 of the \ct. 
AIR 1957 Pat 493 (494, 495) (Pr4) (DB'. 

Art. 226 — Scope and objecl. 

That the petitioner was not given suEicient oppor- 
tunity of placing all the miterials before the authori- 
ties in order to satisfy them about his own case, is a 
matter which could well be urged by the petitioner 
before the superior authorities dealing with the 
matter under the law and not the matter to be dealt 
with in an application under Art. 226. AIR 1953 Pat 

235(236)(PtD)(Pr4)(DB). 

Art. 226 Other remedy open — (Administra- 
tion of Evacuee Property Act (1950), Ss. 24, 25, 26, 
27). 

The Administration Evacuee Property Act itself 
has provided adequate remedies. An interference bv 
way of a writ of certiorari therefore would not he 
desirable, cxocot under verv extraordinary circum- 
stances. 1953 B L j B 1S5 : 32 Pat 131 : AIR 1953 

Patll2(ll4. 115)(PtD)(Pr4)(DB). 

—Art. 226 -- Jurisdiction — Application fer writ 

ot mandamus or w'rit for rectiHcation of order of 
Returning Officer rejecting nomination piper of ciii. 
didate-Competency of. See [bid. Art. 329 (b\ GlPat 
145 : AIR 19.53 Pat 47 (DB). 

Art. 226-Other remedy open-^VVrits of manda- 
mus and prohibition against S^ate and State officials 
refraining them from realizing cost of puaitive prdicc 
Allegation that notification porting additional 
police had not been made by proper authority and 
was ultra vires — Patiala Police Act (1955). Ss. 14. 
16 — Criminal P. C (1898), Ss. 386 and 387. 

The petitioner was a resident of a village where 
additioral police was posted under S. 14 , Patiala 

Police Act, 19S5. His allegation was that since the 

notiQcation posting the additional police was not 
issued under a proper authority it was ultra vires and 
void; and the proceedings that the District Afagis- 
trate was taking for rphsation of the cost of the 

additional Police from the petitioner and other resi- 
dents ot the village were without jurisdiction. Ac 
cordingly he prayed that writs of mandamus and 
prohibition be issue:! to the State, the Inspector Gene- 

° Magistrate, directing 

them to refrain from making the realisations of the 
cost of the punitive Police by distress and sale of 
the property of the inhabitants of the villages affect- 
ed by the notification. Some realisation had already 
been made. ^ 

Held (i) that the petition should be dismissed as 
there was open to the petitioner another and more 
eUective remedy. Recovery of the monev payable bv 
the petitioner and other persons liable for the coh 

c niade under 

Ss. 380 and 387 ol the Code of Criminal Procedure, 

by virtue of S. 16 of the Police Act and if the peti- 

tioner’s allegation be correct that the notification 

posting the additional Police w^as ultra vires and void 

and the order making the petitioner and others liable 

for the cost of the additioral Police were without 
lunsdiction, he conid raise that objection before the 
authority who would make the recovery from liim. 

(it) The op-ration of S. 386 (1) (a) was con- 
fined only to the recovery of a tine imposed by a 
C^urt and it had no applicability to a case where 
the amount to be r^overed was payable under S. 14 
of the Police Act. Not Only the amount recoverable 
was not fine, but the District Magistrate who deter? 


(1950). Arts. 226 & 32, Note 7 (r) 




^ (4) of S. 14 of the Police Act did not act as a Court 
1 herefore, recovery could only be made under danse 
(b) of sub.s. (1) of S 380, i e,, through a Civil Court 

under sub-s. (3) of the Section, ivii umrt 

contentions raised by the petitionei 
aEected the vabdity of the warrant that would be 

issued to the Collector under S. 3S6. Criminal P. C 
authorising him to realize the amount by execution, 

the Court to which the warrant was sentforexe- 

refuse to adjudicate upon it : 60 
Cal 6-0, Rel on- IPR (1952) Patiala 165 : AIR 1953 
Pepsii 136 (13/, 135) (Prs 2, 5, 6) iDB). 

" Art. 226 — Adequate alternative remedy— Elec- 
tion ot members of Panchayat Samiti — Validity - 
Act providing remedy by an election petition — No 
interterecce under Art. 226. 


A interference under 

Art. 2^0 when an election petition lies and the 
grounds of the writ petition are such that they could 
be raised in an election petition. 

Held on facts that the writ petition in the case 
was DO more than an election petition under the 
Act, which had been filed long after the prescribe 
period of limitation of 20 da>s, and it was liable to be 

rejected on this ground alone. 1965 Cur L 1 810 : 68 
Pun L P. 93. 


Art. 226 ^ Alternative remedy' — Existence of** 
Not a bar to issue of writ— Discretion of High Court 

Passengers and Goods Ta.xation Act (16 of 
14o2/^Urc(cr of assessment demanding additional 

payment Ol tax - \ppeal against, dismissed for not 

depositing tax Writ petition challenging order of 

assessment on merits — High Court refused to inter- 
fere. 

The existence of an alternative remedy is not per se 
a bar to the issue of a writ by the High Court which 
IS a matter depending on its discretion to be/udicially 

facts and circumstances of each case. 

(VH ‘ ^ ^ ^ R 1958 S C 80 and A I R 

19 ?7 S C 882 and AIR 1961 S C 372 and A I R 1954 
8 C 207, Rel. on. 

The petitioner Company had paid passenger tar by 
aEixing adhesive stamps on the tickets issued to the 
passenger during the relevant years. A notice in form 
P. r. T, 10 was issued to the petitioner Company by 
the assessing authority under the Punjab Passengers 
and Goods faxation Act, 1952 and the rules there- 
under and an orier demanding additional tax was 
passed. The petitioner appealed against the order 
prayi.ag for stay of the order or payment of tax 
pending the appeal but the prayer was refused. The 
petitioner having failed to deposit the tax* demandedi 
the appeal stood dismissed. This order was confirmed 
in revision. The petitioner filed a writ petition chal- 
lenging the order on the merits as well as on other 
grounds. 

Held (i) that in the circumstances of the case the 
High Court would not exercise its ex'traordinary 
powers under Art. 226 of the Constitution as the 

orders passed by the authorities were fully '^Rhia 
(heir competence and were not sh nwn to have resulted 
in grave injustice; (ii that tlie High Court could not 
l?e invited to go into the merits of tlie assessment. 
This matter should be gone into and ndjiidicated 
upon under the statutory machinery prescribed and 
it was not possible to allow the petitioner to by*pa-^^ 
the appellate and revisional tribunals and the machi- 
norv provided by the statute, no special ground 
having been made au‘ for adopting this course. Snen 
points should properly be agitated before the depart 
mental auth aritics : AfR 1903 Punj 549, Rel. on; 
(iii) that in the peculiar circurrstances of the case i 
was not open to the High Court to direct the Appst- 
late Tribunal to hear the appeal without insisting on 
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payment of tax assessed, because orders passed bv the 
appellate and revisional authorities have not been 
shown to be tainted with any such serious infirmity 
which would justify interference with them on the 

L R 683 I ILR (19H41 2 Puni 181 i 

(P‘ A) (Prs 9, 10, 

xO^ 


, 326 -Quo warranto — Election dispute — 

Existence of aUornate remciy bv wav of election 
petition— Relief by way of writ not birred. 

Existence of an alternative, adequate 'or suitable 
remedy is not per se an absolute bar to a petition 
under Article 226. ft is only a material circumstance 
to be taken into account on the facts of each case, it 
being in the judicial discretion of the C jurt whether 
or not to afford the extraordinary relief. High Court 
has power under Article 226 to determine the valid ity 
of the impugned election by means of a petition for a 
writ of quo warranto or other suitable writ or direc- 
tion. Even where there is an alternative remedy by 
way of Election petition it is within the discretion of 
the High Court to grant relief if the existence of such 
remedy is not an insuperable bir. 62 Putij L R 679, 
Foil.; 62 Punj L R 377 and AIR 1961 Punj -^29 (FBj, 
Rel. on. 1962 Cur L J 264 : 64 Pud| L l\ 547: I L R 
(1902) 2 Punj 5S3 I A I R 1962 Punj 498 (502, 503) 
(Pt R)(Pr 12) (DB). 


Art 226 — Quo warruuto — Another remedy — 

Remedy by means of an election petition in the cir- 
cumstances of the present case held even if ava lable 
can hardly be considered to b^ equally efficacious, con- 
venient and speedy. Resides the expenses and delay in 
its trial is another factor vvhicli has to be taken into 
account in considering the efficiency of alternative 
remedy. (*0O) iLR ( i960) 2 Punj 192. 

[Overruled on another point in AIR 1961 Punj 429 
(FB).] 

[See however AIR 1905 Punj 301.] 

Art. 226— Other remedy open— Election disputes 

—No bar to writ proceedings before election is held. 

Even if it be assumed that dhe petitioner, who 
sought election as fellow of the Punjab University 
from the Constituency of Registered Graduates, can 
challenge the election after the election is held, by 
an election petition before the Tribunal, the existence 
of an alteinative remedy is no insuperable bar to the 
exercise of jurisdiction by the High Court under 
Art. 226 of the Constitution to interfere, if a proper 
case is made out even before the election is held. It 
is entirely a different matter that while exercising 
discretion, the High Court must bear in mind the 
existence of a tribunal to which normally resort 
should be hid before any relief is granted under 
Art. 226. Where the point raised is ot fundamental 
character and affects the elections as a whole, the 
High Court can interfere in a suitable case in exercise 
of its extraordinary jurisdiction conferred by .\rt. 220. 
AIR 1956 Punj 356 and I L R (1900) 2 Punj 192 and 
A I R 1957 S C 242 and A I R 1957 Raj 383, Rel. on. 
AIR 1952 SC 64 and A I R 1957 Midh B 38. Disting. 
63 Pun L a 142 I AIR 1961 Punj' 191(196,197) 
(Pt A)(Pr 6). 

Art. 226 -Where right claimed is creation of 

statute and is not related to fundamental rights 
remedy should generally be pursued under that 
ftatute. 

Where the writ claimed by the petitioner does not 
relate to a fundamental right and the right claimed 
by the petitioner is created by statute, it has to be 
enforced in accordance with the provisions of the 
same statute; redress against erroneo-is decisions of 
the departmental authorities must, therefore, generally 
be had by ro-rourse to the higher departmental 
authorities on appeal or revision as the case may bo. 


(1950). Arts. 226 & 32. Note 7 (r) 705 


A writ cannot be granted to quash the decision. AIR 
1960 Punj 58 (61. 62) (Pt E) (Pr 5). 

“"Art. 226 -Other remedy open — Issue of writ — 
(Sales Tax— Bengal Finance (Siles Tax) Act (6 of 
1941) (as applied to Delhi), S. 21). 

Held, that a petition for writ against the order of 
the Sales Tax Officer without exhausting all the 
remxlies under the Bengal Finance (Sales-Tax) Act, 
1941, wa? not maintainable. (1959) 10 S T C 45 

(Punj). 




—Quo warranto —(Punjab Municipal Act (3 of 1911) 

Municipal Electiorl 

Rules (1949), Rr. 8, 9 and 10). 

Where the petitioners under Art. 220 challenge the 
validity of certain municipal elections on the ground 
of non observance of the directions laid do.vn in 

R. 8, Pepsu Municipal Election Kiile.s, 1*^49, for the 

preparation of the preliminary electoral roll, without 
availing themselves of the remedy provided under 
Rr. 9 and 10, it will not be proper for the High Court 
in the petition proceedings to go into the merits of 
those obj>ction5, particularly when they involve 
disputed questions ot fact. AIR 1958 Punj 128 (130) 
(PtC) (Pr 6). 


Art. 226 —Another remely. 

A person should invoke the help of Art. 226 after 
all the other remedies avail.able t^ him have been 
exhausted. ILR (1955) Punj 58 : (1955) 6 $T C (Suo) 
1 : AIR 1954 Punj 264 (267) (Pt U) (Pr 13) (DR). 

\rt.226 — Income-tax Act (1922), Ss 34. 26.A, 45 

and 46 (as amended by .Act 48 of 1948)— Proceedinc 
under S 34 — Jurisdiction of Income-tax Officer to 
determine questions of law — Decision cannot be 
challenged under Art. 220, Constituti an ot India— 
Machinery provided by Act is only remedy -Constitu- 
tion of India, Art. 220. See Income-tax Act ( 19 ^o 
amended by Act 48 ot 1948), S. 34. A I R 1953^Pun) 
55. 


^rt 226 -Remedy provided by Act not availed 

of. 

An application for writ so as to short circuit the 
procedure provided by the Act is not alloA^able 
Under S. 21, E. P. Sales Tar Act 48 of 1948, it is open 
to the assessee to go in revision to the Financial 
(Commissioner and if he is not satisfied with the deci- 
sion of th:} Financial Commissioner he can have the 

case stated to the High Court uncier S. 22 of the 
Act. Case-law relied on. 


'• — .• UA nv.1 oiuiaineci 

55 Punj L « 70 : AIK 1953 Punj 27 (28) (Pr 5) (DB)! 

—Art. 228 -Other remedy available -Order oJ 
Industrial rnbunal granting interim pay and allow 
ance to dismis.scd workmen — Industrial DisDut#»i 
(Appellate Tribunol) Act, S. 7. 

.An application for a writ of certiorari quashing an 
order granting interim pay and allowances passed bv 
an Industrial Tribunal to which a dispute in respect of 
wrongful dismissal of workmen and their re-iustate 

mentis referred for adjudication. is not maintainable as 
5 , ot'thefndustrialDisputes(Appellate Pribunal/Act 

gives a specific and adequate legal remedy by wav of 
an appeal to the Appellate Tribunal. (1952-53) r r p 
36 I (1952) 1 Lab L J 371 : 54 Pun L R 218 i AIR 
1952 Pan] 134 (138) (Pt E) (Pr 29j (DB). ^ 

7j 2*26— ^ction 8 (5) of the Taxation on Income 

(Investigation Commission) Act (1947) provides 
specific remedy to the assessee against the orders of 

the Investigation Commission and the remedy cannot 
be so.d to be wliolly illusory or ine(fica4us and 

hence the High Court will not issue a writ of c-^rtio 
ran or prohibition in regard to such orders Case inu" 
rel. on. 53 Pun L K 57 : 1951.20 ITR 77 : ILK (1950 
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Piini lG5i AIK 19.51 Punj 74 (78) (Pt8)(Pr2i) 
( D B ) • 

LHc-verreci on .another poin t in AIR 1954 S C 2071. 

Art. 22G— Other remedy ^ Discretion — Exercise 

of — When can he interfered with in writ petition — 
Adequate alternative remedy available — Writ cannot 
be issued. See Income tax Act 1 1922), S. 45. 1961 Raj 
L vV 557i 

.\rt 22G — Other remed v open — Member.^ Iiaving 
no ri^ht to vote talcin : part in ele tion- Munici- 
palities — Rafasthan Town Municipalities Act (23 of 
195p. S. 19. 

Where certain members w*- o had no righ- to vote 
have voted at an election, the proper procedure for 
determining the validi v of such eleeWon isunJer 
S. 19 of ihe Rajasthan Town ^lunicipali.'ies Act and 
not by a writ of quo wirranfo. When there is a 
remedy by way of an election petition, a w: it of quo 
warranto is disphiced. II^R (1959) 9 Raj 10S4 i A T R 
1960 Pai 152 (LG5) (Pt J) (Pr 44) (DP). 


Art. 22G — Another remedy open— Remedy bv 

way of election peiition — Caodidoie withdrawing 
from contest aUer ruuimatioa — Whether defeated 
candidate — Pmehayats — (RajastLan Panebovat 
Election Rules (19'.^), P. 19). 

A c.ind'dPe who onter'^ the arena after his valid 
nomination and who loses the election there dt^r does 
come within the meaoiog of a defeated candidate If 

he withdraws from the contest after his nomination 

on account of uvakoe^s then he accepts his defeat 

aiii is therefore, a defeated cin.Iid jtc and, as such 
can Me an election petition. If he is s^rorglv shown 
as wrhdrawn by the Returning k)|j-:ctr then the 
defeat IS wrondy foisted upon hinc and in that case 
also ho can jn election peiition as a defeated can 
didate. Hence it cann U be sjid th d his remedC is 
onlv by way of a v^rit ipolicaiion. MR 1957 Rai Iflq 
Distiog. 1959 Raj L W' 5S7 ; ILR (193D) 9 Raj 461. 

— 'Art. 22G — Another remedy open — Remodv bv 
way of election petition - (Panchayats ^ Rajasthan 
Pancliavat Election Rules (19541. R. iP), 

\\1i»re the D.‘titioi.er hav a remedv to question the 
yahhiK- of the e ection Ky an election petiiion. the 
High Court should nn-er interfere before that remedy 
IS e^haus^ed. air I9s8 Raj 1S5, Foil. 1959 liaj L \V 
5S, : ILR (1959) 9 Raj 4G1. 

Art. 22G — Another remedy open— Remedy hv 

way of election petition- Objecti.m relalin- to 
counung of votes - (Klections -Paiaslban Panchay at 
Election Rules ()9-> 1 ) R. b)). ^ 

Whe-c in a v” it petition theohjeclions weie that the 
Returning Qihcer did not count and record the votes 
of the contesting candidates in his ward and that the 
counting of votes in a wird was not done correctly. 

lUdd, that the High Court could nrt interfere in 
the matter in its merraordinary jurisdiction since the 
proper course for the petitioners was to file an cdection 
petition. 19.59 IHi L W 5^)7 : ILR ( '959) 9 Raj 461 


— -Art. 226 — Other remedy — (A^niversily 
putana Act (1940), Ss S-A and 12). 


of Raj- 


Generall-y speaking the Vi-ifor of the University 
should first be appro'^ched for redress before a qiips- 
tion concernif'Z the all ged failure to observe the 
stitctory provi.inus- relating to the appointrrent rf 'a 
person as Vice Clianc. Dor (,f the UniverMry jv avit if 
e l b fore the Courts. {19.50) 2 All F, R 741 Rel ot.* 
ILR (I95S) S Rai 89.3 i I!»b9 t ej L W 348 i VIR 1959 
Rai 260 (2G1) ()’t AJ (Rr 4) (D15). 

Other remedy open — 

« ■ k . * I 


Art. 2:70 
idu.il 


P'lpction of 


individu.d p:;ncb challenged. See Panchay its- R li /s 
than Panchayat Election Rules, R. 19. ILR (195^*5 g 


- Non-compliance 

with R. 14 of Kaiastban Town Municipal Election 
Rules — Ai plication by one elector under Art 226- 

M Municipalities Act (23 

As it is open to ten electors to challenge the elec- 
tion irom a ward if ter it is held, if the provision of 
R. 14 ot the Rajasthan Town Municipal Election 
Ru,es IS not complied wRh. the High Court vould 

not lu its e.\'traordinary jurisdiction go into that 
very matter in ihe application of one elector even 
b?fore the election is held. It cm only go into a 
nutter of this kin i after the Election Tribunal has 
<iecided the matler. ^957 L W 609 » I L R (1S57) 

(Pt (Pf 9) 

(DB). 

Art. 22J3 — Panchav at —Rajasthan Panchavat Act 
(21 of 1953 , Rules framed under. Rule 20 (as 
amended (in '2 9 1955 — Panchavat— Election of 
Saroanch Hregularity committed by Returning 
Onicer —Remedy now open to candidate — No writ, 

The provision in R. 20, as now amended on 12-9-1955, 
to an irregularity committed by the Returning 
Omcer in the conduct of elections, and if theirregu* 
laritv is of such a nature that it has influenced the 
result c f the eltcOon, an election p-tition will lie. 
W hether irregularity has or has not influenced the 
ri^jult r-f th-'' election is i matter of fact with which 
the Colic tor will deil ic disp i.sing of the election 
petition Hence an aggrieved petitioner should now 
pursue that remedy btfore the Jollector --ind not the 
remedy hv invoking the powers of the High Court 
under Art. 226 (19^6 Rij L VV 311, E.vpI. 1958 Raj 
L VV 51 : ILR (1957; 7 Raj 220. 

-Mt. 226 — .Another remedy open — Misconduct in 

elec'^ion (o Panchayat — Remedy is by election 
petition ranch lyats ~ Rajasthan PaDcba>at Elec* 
lion Rules (19.54), Hr. 19 and 20,. 

The con luct of a sarpuich in making a false decla- 
ration before the Returning OfGcer about his resi- 
dence will amount to misconduct. .And as the candi- 
date, who desires to question the e'ectiou of ih^ 
.sirpanch on this ground has j renvnlv by way of an 
election petition under Rr. 19 and 20- the High Court 
will not giv3 him any relit f in its extraordinary 
jurisdiction till te h.is eihausted that remedy 19^6 
Raj L VV 311 , ILP (195G) 6 Raj 797 : A I R 1956 Raj 
18S (190) (Pt E) (Pr9) (DB). 

— Art- 22fi— .Another remedy open— Misconduct in 
election to Panchivat — Remedy is by election petition 
— Panchayat — Raja than Panchayat Election Rules 
(1954), Rules 19 an! 20 — (Election). 1956 Raj L VV 
311 : AIR 1956 Raj 188 (190) [Pt E) (Pr9}. 

.Art. 22G — .Another remedy — ( Vfunicipality ^ 

Rajasthan Town Municipalities Act (23 of 1951)» 

S. 19). 

The improper rejeclion of a nomination paper is, as 
a rule, a material irregularity which affects the result 
of the election S i far as the rejection of a nomina- 
tion paper is concerned, S. 19 does not contain any- 
thing to preolu'^e an election petition from being nleJ 
against such improper rejection. An error made by a 
Returning Diticer in improperly rejecting a nomina- 
tion paper is one which falls within (he four walls o 
the explanation to S. 19 (5) and can be madeafounua- 
tion fur an election petition. The High Ccjrt ^hou 
never interffre before the remedy bv way 
ti >n p-*!ition is exlnuisted. MR 1955 Madh 
Dissent- d Iron 
Rai 910 I AIR 
(Prs 7, 14. 16. 19 20) (DIP- 

\rr. 226 Writ of Prohibition — Industrial Tri- 
bunal— Writ a^amst - Alternative remedy open 

Writ w’hcn will he issued. . i * jNunal 

An Indu‘«tria! rriounal is quasi judicial 
and if it is working without jurisdiction, a w 


exhausted, ajk ivoo 
. 1956 Haj L VV 297 : ILR (l9;;fD 

1956 Fai 185 (l86. 187, 188) (Pt A' 


CONSTITUTION OF INDIA 

prohibition strictly so called can issue to such a 
trl^bunal. It Is well settled that the existence ol an 

'^ase whether the 

wrft^ n? exercise its power of issuing a 

alternative remeV 
exists, .generally speaking, where the statute itself 

provides an appeal or a revision ftom the tribunal 

Ho^n absence of jurisdic- 

tion. the High Court will not interfere under its 

extraordinary powers under Art. 220. But where there 

IS no provision in the stdute by way of appeal or 

revision and tbe alternative remedy is of a different 

kind, the High Court would interfere if the want of 
Jurisdiction is established, provided the remedy is not 
equjlly etlicacious, convenient and beneficial HR 

(19.^5) 5 Fai 214* 1955 Raj L W 224 * MR 1954 Rai 
274 (276) {Pt A) (Pr 5) (DB). 

“ — Art. 226 — Certiorari — Other remedy open— 
Person aggrieved by order of Assistant Custodian of 
Evacuee Property cannot be allowed to invoke the 
/urisdiction of High Court under Art. 226 — Their 
remedy lies under Ss. 26 and 27 of the Evacuee Pro 
perty Act. 1954 Eaj* L W 664. 

Art. 226 — Land Acquisition Act (1 of 1894), 
Ss. 18, 30 Order under, refu ing ‘o make reference — 

remedy -(Specific Relief Act 
(1877), S. 45) — (Constitution of India, Art. 220) — 
(Jaipur Land Acquisition set (28 of 1946). S.s 18, 30) 
— (Jaipir Specific Relief A t. S 45) -See LaudAcaui- 
sition aAct Uh94) S, 18. AIR 1953 Raj 111. 

7 (s). Suit, remedy of. 

• Art. 32 — Scope of — Powers of Supreme 

Court. 

The Supreme Court has power under Art. 32 of 
the Constituti >d to issue directions, orders or writs, 
including writs in the nature of habeas corpus, man- 
damus, prohibition, qua warranto and certiorari 
whichever may be appropriate for the enforcement 
of any of the fundamental rights. The relitf claim- 
ed by the first petitioner in the instant case for 
assessing the liability of the respondents (the Stdte 
Government) and Court guardian of minor peti- 
tioners 2 and 3 may be obtained in a properly con 
stituted suit and not in a petition under Art. 32 of 
the Constitution. The properly to which the minors 
are or may be entitled may be ascertained in a pro- 
ceeding under the Guardians and Awards \ct or in a 
suit in the civil Court and not in a petition under 
Art. 32 of the Constitution. Sahibzada Sai 3 ed 
Muhammad .Amiiabbas Abbasi v. The State of 
Madhya Bharat, 1960 Vlad VV N 774 : 0960) SCj 
713 I (I960) 2 M L J (SC) 25 : {I960) 2 Andh W R 
(SC) 25 I 1960 M P C 424 : i960 Ail L J 617 : I960 
B L J R 492 j i960 All W R (HCi 478 i (I960) 3 
S C R 138 : AIR i960 S C 768 (769, 770) (Prs 7. 8). 

Art 226— Issue of writ under — Other remedies 

open — Effect. 

Orders under Art. 220 of the Constitution of India 
are after all disc^e^ion^ry, and no application for a 

writ under that article lies when the aggrieved party 
has yet another almo t equally efficacious remedy 
open to it by way of a regular suit. AIR 1952 Ajcer 
39 (39) (Pr 3). 


Art. 220 — Title can bo established by regular 

suit, rather than by way of wnt pe'ition. See 
Tenancy Laws— U. P. Consolidation of fl Idicgs Act 
(5 of 1954). S. 27. 1965 All L J 516 * 1965 All W R 
(HC)410. 

— Art. 220 — (Mukoiji J ) — Other remedy open — 
Sale held by Collector iinat r U. P Zimindar* Aboli- 
tion and Land Reforms Act (I of 1!J51) mala fide — 
Judgment-debtor has another equally ellicacious 

[Vol. 4 jFn D. 45. 


(1950), Arts. 226 & 32. Note 7 (r) 705 

* regular suit for damages — 
Remedy by way of a petition for a writ under Article 
could not lie. 1962 AU W R (HP) lOfto am 

L J 616 :ILR (1962) 1 All 922 ' 515.I962AI1 

— ^Art. 226— Other remedy-Government servant — 
Hon L , i?“ reduction in rark- Remedy — Qurs. 
tion as to how much more amount Government sfr. 

^ ■" Separate suit aid not writ 

Airi9"6nU 316.*’'”'’'' 311- 

SrMl IS,"!, 7??c ‘ s 

C’edfngs.^^*^ ~ •“ -'it Pro- 

Under the law a person whose ser/iV^e u 

wrongfully terminated, is entitled to iAitfe 
action to vindicate his rights, and in such an action" 
the Court will be competent to award allthe reRcf.’ 
to which he may be entitled inrlnHinrr oi 

A.? «« (ot 

s. l« PC , 1808 ). 

on a reference under S 146 (1) _ p/ip 

challenged only by a regular suit and^not bv m" 
of writ petition. I960 Cri L I 7?7Q . a r n 

599 (600) (Pt A) (Prs 4. 5). ^ ^ ^ ^ ^ 

1 220 — Specific Relief Act l)! 77 i Ce n / v 

and 21 (a) - Petitioner takinj buivH ® (0 

Compensation in money can bf adequate^elief“"s 
for damages would be alternative reml^ r ~ ^uit 

poses ol A. t. 220 of the ConsHtuL 
Relief Act (1877), S. 12 (c) AIR 19 Go'a1|T2. 

missaY‘ o^f^®p;iic°"’"ffi'c'eT n'; 'vrit-Dis- 

Petition under ArH 2^ nTa^/^stifl Pe' 

en^rtaioed-.C onstitutionof 

While It cannot be said that in all ci.e.j .1 k; u 

tiere i? an infringement of a fundatnenfi^l k^ 
relief under Art. 226 should be vrlntlT ^ 

nevertheless the Courts mu,^ see in each^case"whe.'h 
in the circumstances it u/nnM k« whether 

effectual and beneficial to grant 

a writ than to ask the “a.t ^ see^LTh* 

regular suit Where from the facts (t is nl ■ “ 

the petitioner had been Jiving in Alllk k A'’ r 

1943 onwards to pass her old a ve anH 

as » «r; ,v£^’,;irs"rFT 

decided. It would be proper in snnh 

her relief if possible, 00 ?^? ^ o?« ® g'ant 

tution on the ground that therp Coiuti- 

her fundame.'^tal rlLts uX \rt 

19o2 R D (HC) 101 , 19.02 All IV u <’^2) 

' A (I '.ui?,! 
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lotv^rest on the collections — No provision in the Act 
compels (^ovtrnniea to piy— Failure of Government 
to pay ii.tere.st must bo agitated before ore- inary Civil 
Coiiits aod r.jc in writ proceedings. See Tenancy 
Laws — .Niaclras EstaUs (Abolilion and Conversion 
into H> otwaii) Act [£6 of ld48) S 20. (l965) 2 ADdh 
L T 290 (DB). 

Art. 226 — Certiorari-Futile w-ril — Remedy by 

way of sui' open — Discretion of High Court. 

The petitioners who were lessee of liquor shops, 
filed an application under Art. 226 to quash Ihe 
order of the Commissioner which was confirmed .by 
the Board of Revenue holding that the petitioners 
had not tufferea any loss by shifting of the shops 
of the petitioners from the abadi site. 

Held, that relief claimed being one for damages or 
compensation tor the alleged breach of obligations 
of the terms of contract was an incident of contract 
and the petitioners remedy was to institute suits for 
recovering d mages. The ouashing of the order of 
the Commissioner or the Board by the High Court 
would not give any relief to the petitioners. (1959) 1 
Andh W R 234 : I L R (1959) Andh Pra 19 i AIR 
1959 Andh Prj 394 (396^ iPt A) tPr.7) (DB). 

^^Art. 226 -Other remedy —Issue of writ. 

W here the petitioner has got the ordinary remedy 
of a suit for damages for wroL^ ful removal, the High 
Court will not iuleifere under Art. 226. (i95y/i 
Lab L j 554 (Andh i ra*. 

j Art, 226 “ Oll.er remedy _ Wrong recitals in 
Jetters or correspondence — If can be declared null 
and void or ultra \ ires. 

Wroug recitals in letters or correspondence cannot 
be declarca null and void or ultra virrs the powers 
Government nor is it withiu province cl the 
High Court exercising its iurisdicli^n under Art. 2:.l6 
to give declarations as to the in:orrecn;oss of recitals 
in documents or evtn as to the rights of parties. 1 he 
dettimination of the rival claims to some plots of 
land is niore appropriate to the civil Courns. A writ 

will not issue, be .t in the natuie of mandamus or 
other directions, if there is an tfftetive remedy by 
way of a suit. A I R 195S Andh Fra 632 (634. 635) 
(PtCMPr8)(Db). 

Art. 226— Other remedy open. 

W hen theie IS an adequate remedy by way of suit, 

the High C ouit ojght not to Intertcre by means of a 
writ. 

field, that if the Government had granted fishery 
rights in all the tanks, and it they violated the terms 
ot the contract by modit>ing it, the proper course 
open to the petitiouer wculd be to sue the Govern- 
ment tor damages. 1955 Andh W R 873 i 1955 
Andh L f 820 ; I R 1956 Andhra 119 (119 120) 
(Ft A) (Prs 2,3). 

"“'Art. 226 — Pctiiion under — Claim for compensa- 
• on— Proper remedy. 

Ihe asseismenc ot compensation by it;e!f is a ques- 
tion for which the juiisai^tion ot the High Court 
uncerArt.226 nay not be utilised. Miit is far 
moie approtriate remedy in casts wt.crc compensa- 

tion is clauntU lor wrongful acis on the part of the 
Goveinmcj.t or its edict rs. A I R 1955 Assam 182 
(195) (Pt F)(Pr-39)(DBj. 

Alt. 226 — Applicability- Other remedies tvail- 

able. 

Where an adequate and effective relief can be 
obtaniec by a suit, a i ecessar> condition for the 
exercise of this jurisciction is lacking. N'ere defect 
of jurisdiction in the impugnea order assumira that 
it does exUt. does not make it obligatory on the 
Court to eierciie the jurisoiction under Art 226 
AIR 1S54 Assam 152 (154, 155) (Pt B) (Pr 8) (DB) 


^ Art. 226 Mandamus, writ of when can be 

issued. 

A writ of mandamus cannetbeissuedwhenan- 
clher remedy such as a suit is available: AIR 1951 
Nyg 6 and AiK 1951 Pat 231. Rel. on. ILR (1951)3 
Assam 348 : AIR 1951 Assam 163 (165, 166) (Pt D) 
(Pr 19) (DB). 

Art. 226-Civil P. C. (1908), S. 47; O. 21, Rr. 58, 

63 — Dismissal of suit — Execution — Oojection — 
Separate suit — Remedy of aggrieved party under 
Art. 226 for issue of a writ, direction or order— 
(Limitation Act(190S\ S. 5). See Civil P. C. (1908), 
S. 47. AIR 1956 Bhopal 62. 

Arts 226, 311— Other remedy open — Petition 
Under Ait. 226 by dismissed Civil Servatt for quash- 
ing order of di missal and I or injunction— Whether 
maintainable. 

Where in a petition under Art. 220, the petitioner 
a'ks for a declaration that the order of dismissal 
should be quashed, and secondly peacing the hear- 
ing and disposal of the petition an order for an in- 
junction be issued against the respondent. 

Held, that in a suit he can ask for the same decla- 
ration and iojunction and a proper consequential 
rtlief, which is not apparent ot the face of the 
reliefs asked in the petition, namely a decree for 
damages for wrongful disini sal. In the result not 
only is there an iilternati\e and proper remedy but 

that is the only remedy where ail his claims can be 

adequately maJe and consequential relief granted, 
name))', an order compeiiiating him for wrongful 
dismiisai. In this view, the petition under Ait. 226 
is not niai? tainable. AIR 1956 Bom 351 (352) 
(Prs 3. 4). 

.\Tt. 226 — OsLer remedy open — Issue of writ— 

Mandamus. 

if a suitor can get an adiquate and convenient and 

beneficial remedy by the normal process of a suit, 
the High Court will not orJinarily exercise its 
power under the Arcicle. In a ca'-e in which the 
i:tarties are in dispjlo on several points and it would 
be difficult to arrive at a satisfactory conclusion on 
mere alfidivits, the remedy by way of a suit would 
be more coiivenient cud efie-tive. fn such circum- 
stances the remedy by way of an application under 
this Article is not a proper substitute for the remedy. 
l’58) 62 Cal W N 3S4. 

Art. 226— Existence of other effective remedy' 

Where facts are in dispute and in order to get at 

the truth it is rccessai) that the questions should be 
canvassed in a suit where the parties w'ould have 
ample opportunity of examining their witnesses and 
the Court would be better able to judge which ^r- 
sion is correct, a writ will not issue. AIR 1953 Cal 
581 (5S3) iPt C) (Pr 11), 

Art. 226— Olb'r remedy open — Effect Powers 

under— Exerci5e of . .. 

The High Court will not in Ihe exercise or it 
discietion under .\rt. 226 (4 ihe Constitution grac 
any relief to a pi Utionei w ho has an alternative 
remedy by way of a :iiit in a case in which facts ar 
in di'‘pute. Such a case can oo more convei.ioin y 
disposed of in a suit than in an application 

Art. 226 of Vue Coii4itut:on. 56 C W N 539 : AiW 
i952 Cal 757 (75S, 759) (Prs 3. 0, 7. S). 

Art. 226— Does net supplant ordinary ^ 

action or leniedy — Person disniissed froni serM 
huit is more adequate and cemplefe remedy' 

In spite of the w ide words of Art. 2i:6 one 

lemert.bcr that the object of Art. C-2 or Ait. 
net to supplant the ordinary right of action 
rerr.edy piovlded for by the ordinary Jaw . j 
land. If a suitor can get an adequate and codv ^ 
and beneficial remedy by the normal *1.0 

Suit or by the remedy provided for by a Sta i 
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Court wiil not. ordinarily eiercise its powers 
under Ait. 226. 

A person aggrieved an order of removal from 
service has a more couvenieut, effective, complete 
and adequate remedy by way o( a suit for a decla- 
ration that the order dismissing him w'as void and 
that he still remained a member of the service. 
Where the parties are in dispute on several questions, 
namely the authority by which Ih 9 petitioner was 
appointed, the nature ol the inquiry, if any. made in 
the case, the deniil of a right of appeal, the alleged 
imperfect nature of the enquiry and the alleged 
arbitrary conduct of certain officers of the Adminis- 
tration it is difficult to arrive at a satisfactory con 
elusion on these matters on mere affidavits. In order 
to get at the truth it is necessary that the questions 
referred to above should be canvassed in a suit 
where the parties would have ample opportunily of 
examining their witnesses and the Court would be 
better able to Judge which version Is correct. 56 Cal 
W N 264 : AIR 1952 Cal 010 (613, 614) (Ft DJ 
(Prs20. 41). 

Art. 226 —Specific Relief Act (1877), S. 45 (d) — 

"Other specific and adtq ^ate legal re nedy” — Remedy 
by way of suit. See Specific Relief Act 
S. 45 (d). AIR 1952 Cal 1. 

—Art. 220- Other remedy open. 

An application under Art. 226 for a writ of 
mandamus or q io warranto or lor such further or 
other order as the High Court might think fit and 
proper bv a Commissioner ol a Municipall y is not 
maintainable when the petitioner can hie a i»uit for 
declaration that the opposite party wa*; no longer 
in his office of chairraan of the municipality and 
was not entitled to function as such and also for 
injunction restraining him from tunctioning as such. 

55 Cal W N 526 : ILR (1952) 1 Cal 282 : AIR 1951 
Cal 420 (421. 422) iPt Cj (Prs 21. 28). 

Art. 226 — Another remedy available — Diver- 
gence of lacts necessitating evidence to be recorded 
which can be oone only in a suit — Petition held 
cannot be entertained as the question of compensa- 
tion cannot bo decided in summary proceedings 
under Art. 226— (Land Acquisition Act (1894), S. 17). 
AIR 1956 Him Pra 55 (57, 58) (Prs 6, 8, 9). 

Art. 220— Order iupersedieg Municipality under 

S. 238, Punjab Municipal Act — Propriety ol — 
Matter cacnot be decided in a summary manner 
under a writ petition — Suit is the proper^remedy 
where evidence can be recorded. AIR 1955 Him 
Pra 11, Rel.on. AIR 1956 Him Pra 7 (8) (Pt R) 
(Prs 8, 9). 

Art. 226— Other remedy. 

Order impugned .referring only to the extent of 
the appointment of a person to the post of village 
officer, a matter entirely within the jurisdiction of 
the Revenue Court — Parties having a right to go 
to a Civil Court and get their rights as legarcs 
watan property 5ettled after full investigation 
Decision oJ revenue officer on the question of ap- 
pointment only tentative and liable to be altered if 
party succeeds in obtaining a recognition of her title 
to the watan from a Civil Co'ut — Paity has in the 
case a more satisfactory and adequate remedy under 
ordinary law and therefore the extraordinary juris, 
diction'of tte High Court wiil not be exercised. 
ILR (1954) Hyd b32 i AIR 1954 Hyd 210 (2U) 
(Pt B; (Pr 6) (DB). 

• Art, 220— Other remedy— Order of nremature 

retirement in 1953— Right to challenge not barred 
Availability of remedy under S. 103, Constitution of 
Jammu and Kashmir— Issue of writ. See Constitution 
of Jammu and Kashmir (1956), S. 108. AIR 1958 J 6c K 

11 (FB). 
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Arts. 226 and 311- Other remedy operi -Dis- 
missal of civil servant— Complaint ihatenjuirv was 
not properly conducted— Interference -Remedy by 
way of suit. 

Where a civil servant, who has baen dHmisiei by 
the Government, feels ih it the enquiry in regird to 
charges framed against hin wai not propjrly con» 
ducted his remedy is by way of suit where ha can 
show by, pro. hieing evidence that enquiry was not 
properly cone ucted against him. and not by way of 
petition under Art. 226 AIR 1937 J & K 1 (3) (Pt B) 
iFr 10). 

Art. 226— Olher remedy open. 

The petitioner under Art. 226 had been grinted a 
lease for tappieg rubber trees from Government 
plantation. '1 he right granted to the petitioner wai 
subsequently cancelled by the Government where- 
upon he applied under Art. 226 for quashing the 
order of cancellation. 

Held, that the lemedy by way of suit is adequate 
and the mere fact that the petitio.aer will hive to 
wait till the expiry of period of notice under S. 80, 

C P. Code is not a .'■ulficient reason for taking action 
under Art. 226 1957 Ker L T 402 : AIR 1937 Ker 
113 (113, 114) (Ft A) (Pis 3, 4, 6). 

Art* 226— Other remedy open — Relief claimed 

obloina le in regular suit — Cuurt cannot assume 
existence of right — Writ not compclent. 

Where the relief - claimed by the petitioners can bo 
obtained by them in a regular suit provided that they 
are able to adduce the necessary proof for establishing 
the right claimed by them, there is no justification 
for the High Court to invoke its extraordinary juris- 
diction under Art. 226 for granting relief to the peti- 
tioners. The Court cannot assume the existence of 
the right as chimed by then and then issue the 
necessary orders and directions for the protection of 
such a right. 1957 Ker L J 217 i ILR (1957) Ker 
59:1957 Ker L T 198 : A 1 R 1957 Ker 22 (25) 
(Pt C) (Pr 8) (DB). 

Arts 226 and 225 — Another remedv open — 
(Madhya bhant Police Act (76 of 2007), S.'l2). 

Where the petitioner apply ing under Art. 226 for 
quashing the District Magistrate’s order po.sting addi- 
tional police in the village at the cost of the petitioner 
and other residents, has already paid his share of the 
cost, the right which he can claim to enforce under 
Art. 2_6 is not a right to restrain the opponents from 
recovering from him any nortion of the cost, but it is 
the rigtt to the refund of the amount already realised 
from him on the ground that it was an illegal exaction. 
The challenge to the order and the proclamation is 
plainly incidental to the establishment of the appli- 
cant’s right to the refund ot the money paid hy him 
and if he thinks that the amount paid by him was 
illegally recovered from him. he has the remedy of a 
suit for the refund of ihe amount already paid by 

him. This remedy is equally effective, beneficial and 

convenient, A suit for such a remedy lias in the Civil 
Couitand the fa:t that in the suit the validity of 
S. 12 police Act, would be questioned and the ques- 
tion would be referred in the High Court under 
Art. 228 cannot ba regarded as a valid grji-nd for 
shcrt-circuifing the proper remedy of a suit an 1 
holding that the re-necy of suit is not as effective 
benefi.ial and conveirent as the one thi^ Court can 
give under Art 220 of the Constitution. I L R (1953) 

Madh B .383 : A I R 1953 Madh B 222 (223 224) 
(Pr4) (DB). ’ ^ 

- — Art. 226-Mandamu-;-\Vr:t of-Writ cannot be 

issued to enforce money. claim. 

A writ of mandamus canuot be granted for the 
execution of a decision. Mandamus does not lie for 
the entorcemeat of the general law of the lani which 
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may he enforced hy action ; and where the applicart 
has the ordina-y legal remedy of execution, a writ of 
mandamus cannot be issued. 

Therefore, a claim for ref und of tax a^icing out of 
a de .’ision of Supreme Court, cannot be enforced by a 
petition for man h^rnus. Therem^^dy far the ^ameis 
to file a suit A f H 1962 Madh Pra 10, Rel. on. 1965 
MPL J 690i 1965 jab L jS92. 

Art 226 — Other remedy open — Application for 

writ of certiorari — Competency — Nladras Hindu 
Religious and Charifable Endowments Act (19 of 
1951), S. 62— Person ‘aggrieved*. 

4 

Where there is a right of suit in respect of a matter, 
that is the proper --ourse for the party to pursue ; a 
writ can be applied for onl> in special circumstances. 

The existence of a remedy bv way of a suit under 
S. 62 of the Mac^ras ffindii Religious and Charitable 
Endowments Act, J951. for the purpose of chal- 
lenging an order of the Commissioner for Hindu 
Religious and Charitable Endowments, setting a^de 
an order of the Deputy Commissioner declaring cer- 
tain persons to be hereditary trustees of a tempi*’, is 
a bar to the maintainability of an application fora 
writ of certiorari for quadiing the order. (195S»2 
Mad L J 139 : 1958 Mad W N 13*^ : 71 \Jad L VV 
449 : A I R 1958 Mad 501 (501) (Pts A. B) (Prs 2, 3). 

Art. 226 - Remedy of suit — (Land Acquisition 

Act (1894). S 6). 

Prayer for writ of certit r.uifo quash notification 
under S. 6, Land Acquisition Act— Suit being proper 
remtdv. w rit will not be issued. 66 Mad L W 10.84 : 
(1953) 2 Mad L 1 744 i 1953 Vfad \V N 831 i A I R 
1954 Mad 362 (365) (Pt C) (Pr 10). 

Art. 226-Olher remedy open-Petitioner’s con- 

tentioDS that grant in their favour being of less than 
a village. Mad. Act 26 of 194S did not apply and 
that the proceeding under colour of Act are not legal 
—Proper and adequate remedy of the petitioner held 
was bv way of a suit and not by a petition under 
Art. 226-{Madras Estates (Abolition and Conversion 
into Hyotwari) Act (26 of 1948», S. 9). 65 Mad L W 
684 i 1952.2 Mad L j 194 : I L R (1932) Mad 680 • 
A I R 1953 Mad 60 (61) (Pr 1) (DB). 

Art. 226 — Xfandamus- Other specific rerredy bv 

way of independent suit open - Mdntainahiiity of 
petition. See Specific Relief Act (1877), S. 45. AIR 
1953 Mad 550. 

Art. 226 — Madras Edates Land (Reduction of 

Rent) Act (194/), S 3 (2) — Rent cannot be reduced 
under Act in respect cf properfy which is not ' estate ' 
within meaning of S. 3 (2), Madras Estates Land ^ct, 
1908 - Rent reduced in respect of property whi'‘h is 
not estate— Remedy of aggrieved owmer is by wav of 
suit in civil Court— S. 8 docs not prohibit <uch suit— 
Remedy under 226 Constitution of India, wdl 
not be granted w hen there is another aoequate remedy 
— (Civil P. C (1908) S. 9). See Madras Estates Land 
(Redut tion of Rer»t) Act (30 of L947), S. 3 (2) AIR 
1952 Mad 58') (DB;. 

Art 220 — Should not he ennstrned ro as to 

replace the ordinary remed'es availal>Ieto the litigant 
under the gei eral law of the lard. Direc ions in the 
nature of a writ of mandamus should not issue under 
this article except to a public, a ouasi public bo. y or 
officer svhich is under an oblig^tion. Matutory or 
otherwise to do or refrain from doing anyfh'iig 
which is liVelv to inb rfere with the right'; of persons. 
Where the remedy of the pet tiorer wculd be by way 


of a suit and an application for injunction in the suit 
the fact that the Court in which the suit should have 
been filed is closed for the summer recess would not 
render Art. 226 apolicab’e. 64 Mad L W 665 1 

1951.2 Mad L I 171 i A I R 1932 Mad 112 (112) 
(Pt A) (Pr 1) (DB). ' 

; Art. 226 — Other remedy open — Mo ground for 

issue of writ — Remedy by way of civil suit available 
—Order which will influence the Civil Court for or 
against the petiHonf^r cannot be made. AIR 1961 
Matipur 28 (31) (Pt D) (Pr 12). 

Art. 226 — Disputed question of facts — Other 

remedy open. 

W'hen the facts are not only in dispute, but the 
material placed before the High Court is not at all 
sufficient on which the questions in dispute, can be 
acjudicited uron the High Court in a proceeding 
un'^er Art 226 will not enter into such an enquiry, 
when the rerndy of a suit is open t^ the parties, and 
when the re'ief under Art. 226, as regards rights 
other than fundamental rights is an extraordinary 
and discretionary remedy. AIR 1959 Manipur 17 
(19) (Ft D) (Pr 18). 

Art. 226— Other remely open— Civil P. C. (190S). 

S. 9 - Eviction— Existence of relationship of landlord 
and tenant is juMsdicHonal fact — Fir ding thereon of 
Rent Control Authority ?an he challe ged in Civil 
Court bv regular suit — Finding challenged as in- 
correct — Remedy is hy way of suit and n< t by way of 
writ petition. See Houses and Rents — Orissa House 
Rent Control Act (31 of 19:8), S. 7. I L R (1965) Cut 
574 (Orissa). 

Arts. 226. 227 — Powers of High Court — Writ 

petition under Scoae and nature of — Alternative 
remedy open— Petition not maintainable. 

The scope of wTit petitions under Arts. 220 and 
227 of the * onstitution of India is very limited. It is 
not a substitute for a proceeding which is available 
to the paities for seeking remedies w^irh they can 
taWe recourse to in a Civil Court. Disputed questions 
of fact necessarily cannot be gone into a writ petition. 
It is only fundamental that where there is an alter- 
native remedy open to the parties, a writ pebtion 
does not lie and the application is not maintainable. 

In course of hearing writ petitions, High Courts 
have been ar times confronted with jumble of facts— 
One party disputing the correctness of such fads, 
namely as to the measurement of plots, the correct- 
ness of the site plan, the alleged omission of ot 
scoring through of certain plot number in the appli- 
cation for permission, etc. That apart, the fads 
relevant for the purpose of the applicability of tn6 
different building rules are also in dispute. It is no 
within the scope of writ ajiplication to go 
these facts. The question whether On the facts, 
are disputed, a particular building rule is applioao 
rr not in this particular case,— is not a matter to 
High Court to decide in a writ Petibon 
othrr questions, which have been directly or in 
dentally raised by the pirtirs, can onb 
an appropriate proceedii g in a nrt 

scope of the present petition, over which High 
can dfcide, is whtther or not the ('rder 
Revenue Divisioord Commisioner is ou ttie la^e . 
correct. There must be some t-rror app.-rci'tlv oi 
test on the tace of the recor 1 which invo 

jurisdiction of the Court under Arls. --6 and 
(1963) 5 Orissa J n 97. 

— Art. 92fi — Bihar and Orissa Evci^e ^ f 

1915i S 2S(l)(a) - Ercess amount nnla^vluiiy ^ 

lected as countervailing duty on foreign iQ 
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Petitioner not admitting or establishing in spite of 
r'ipeated opportunities given to him that he had not 
pissed on the increased duty to the customers by 
increasing sale price -Investigition of disputed facts 
necessary to hold that petitioner an aggrieved party 
— Couit cannot undertake an investigation and give 
relief by way of a direction to refund excess amouct 
already collected and to refrain from further col- 
lection — As petitioner has another remedy by way 
of civil suit wherein he could establish that he has 
not passed on the duty to the customers and therefore 
he is really an aggrieved party the Court would not 
grant him relief under Art. 220 on the meagre 
materials bJore it. 29 Cut L T 76 : ILR (1963) Cut 
93 : (1963) 5 Ori J D 168. 

— Arts. 226 and 227 — Extraordinary jurisdiction 
of the High Court under -If cau be exercised when 
an alteruative remedy by way of a regular suit is 
available— The order of the Aildition A ^gent under 
the Agenoy Tracts Interest and Land Transfer Act 
if a mere executive order or one of a judicial nature 
—Effect of the 194S amendment o! the aforesaid 


certain property* The proper remedy for the peti- 
tioner is to institute a title suit where the question of 
benami may be put in issue and evidence offered on 
the queaion. A I R 1953 Pat 127 (128) (Pt A) (Pr 4) 
(DB). 

— Art. 226 — The remedy provided by Art, 220 
in resoect of r'ghts other than fundamental rights is 
an extraordinary remedy, a id is not intended to 
supersede the ordinary procedure under which a 
person aggrieved can obt on relief by means of a suit 
in a civil Court. A 1 R 1950 Pat 387 and A f R 1952 
Pat 23. Foil. 1953 Cri L J 799 i A I R 1953 Pat 103 
(104) (Pr 4) (DB). 

Art. 226 —Auction of bushes and trees on Govern- 
ment land — Auction price is raveaue payable to 
Government and recoverable as arrears of land 
revenue —Dispute as to arei Remedy o len in ordi- 
nary Court — Petition uu:*er Art. 220 of Constitution 
held not maintainable as requiring hearing of eA~ 
deuce — Sea Tenancy Laws — Punjab Land Ue/eaue 
Act (17 of 1887). S. 42. (’62) 61 Punj L R 602. 


ACl. 

Even if a remedy by way of a regular suit is open 
to a petitioner under Constitution Arts. 226 and 227, 
it cannot be said that that alcernative remedy is 
equally convenient, beneficent or elfective. 

The Additiional Agent or the Spe::ial Assistant 
Agent exercising powers under the Agency -Tracts 
lutere.t and Laud Transfer Act exercises judicial 
functions. Section 4 (2) of the Act expressly says that 
the order of the authority concerned is in the nature 
of a decree for ojectment of the person found in the 
unlawful possession of the property. An appeal has 
also been provided by the recent amendment made in 
Orissa Act (2 of 1948), The order is ol a final nature 
subject to a right of appeal. The parties were heard, 
evidence was recorded and then a decision was given. 
All the trappings of a regular Court are to be lound 
in the case and lu view ot the finality of the order of 
the dpscial Assistant .Agent or the Addition il .Agent 
a< the case may be ii is clear that he functians as a 
tribunal. 1950 8 C U 454, Ref. to. 

It is true that by virtue of the amendment of 1948 
it is not uecd>sary thit there should be two parties 
before a revenue officer when he takes action under 
the Act. But this is for the purpose of initiating a 
proceeding under the Act. In subsequent stages ha 
has to take evidence, to pass a decree fur ejec meiit 
aui give reasoui for his order in view of the right of 
appeal conferred on the aggrieved pirty. The mere 
fact that proceedings can oe started oy him on his 
own motion will not reader the proceeiing, executive 
proceedings as distinct from judicial proceedings 
ILR (1952' Cut 615 j 18 C L ) 267 i AIR 1953 O/issa 
238 (239) (Pts A, B) (Prs 5, 6) (DB) 

— Art. 226 -Other remedy open— (Bihar Religious 
Tru*ts Act (I of l95l). 

Tne High Court will not entertain an applica- 
tion under Art. 220 for quashing the proceedings 
under the Bihar Religious Trusts Act, where the 
question at issue butwien the parties is as to whether 
tne Math in question is public or private trust because 
such a question is one ot fa;t depending on oral and 
documentary evidence. A proceeling under Art. 220 
is not a proper michinery to investigate such ques- 
tions of fact, ff the petitioner contenis thit the 
property is not trust property and the .‘.lath is not a 
puolic Math he is at liOerty to institute a pro jerly 
trameJ suit claiming the relief he seeki in a C>urt of 
competent jurisdiction. AIR 1954 Pat 233 (234, 
23>) (Pt B) (Pf 5) (DB). 

—Art. 220 — Scope of enquiry. 

A proceeding under Art 220 is hardly the appro- 
priate machinery lor the purpose of deciding the 
que>tion of beuami and the title of the petitioner to 


“—.Art. 220 —Enforcement of claim against Govern- 
ment -Alternate remedy —Proceeding for writ. 

Where in substance the po itioner’s clai u is that 
the Government wronglv cancelled the mining con- 
ces>ion previous’y granted to him or in the alterna- 
tive the Coverameut wrongly refused to grant him 
the prospectti.g licence ic amounts to a cUim that the 
license in question which had already been granted 
to the palitioaer mud be speciically enforce i dgainst 
the Coverument or in the alt ernative the Government 
must De ordered to grant a license to him Thi, relief 
should more appropriately be subject matter of a 
regular suit -anJ not that of a proceeding under 
Art. 220. 61 Punj L R 140 i AIR 1959 Puaj 54 (38) 
(Pt D) (Pr 12). 


— Art. 220 — Rajasthan Tenancy Act (3 of 1955), 
S 5 i28t — Other remedy open— Pasture land-Ques- 
tinn uf facts— High Court will not exercise iH juris, 
diction —Allottee has other remedy by way of suit. 

From the deanition of the term “pi'ture land’* it 
will bo evident th it if the lano is reaordea in settle- 
ment records or is roierved as such in accardance 
witn the rules then no further proof of it being a 
pasture land is necessary, otherwise for any land to 

be pasture land it has to b3 shown tha it is a land 

US 0 J for grazing of the cattle ol a village or villages. 
Whether the land allotted by the Tthsildar to the 
petitioners was or wds not used far grazing cattle is 
but a q lestion of faat. in exercise of its extraordi- 
nary jurisdictioa under Art. 220 of the Constitution 

the High v^ourt is in no position to make any pro- 
nojQienient one way or the other, whether the 
Gjvernneut were justified in treating the land as 
pasture land. If the pititloners feel that by virtue of 
the allotment in their favour by the Tehsildar and 

by their cultivating it aa 1 paying rent to the Govern- 
ment they ha/e lawfully acquired teiunc/ rights in 
it, then it will be for them to establish their rights in 
a competent Coart, 1 he remedy of a suit is available 
to the petitioners and cojsequ?ntly tne High Court 
will not be inclined to Geal with the matter in exercise 
of its extraordinary jurisdiction unler Art. 220 of 
the Constitution. IlR (1963) 15 Raj 889 (U3). 


Art. 226 -Mere error of law or fact not a ground 

—Two views ot law p issible on facts - Inferior tri- 
binal taking a particular view — Remedy by way of 
suit though open not availed — Order cann »t be 
quishecl- reniiicy L. ws - lUiastbaii (Protection of 
Tenants) Ordiiunce (9 of 1949i. Ss 7 and 10 — 
Eajasthan Tenancy Act (3 of 1955), S. 183. 

Wtiero in proceedings for reinstatemeat under S 7, 
Raiavtfui (P/otectiOn of Teaaots) Ordiuancj 1949, 
the Older of the Ljectment OUicer refusing to grant 
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'elief to the apolicauts was coifirmel bv ths BaarJ 
Df Revenue in revision under S. 10 of the Ordinance 
on the finding that the petitioners were in possession 
•merely as coshareis and not as tenants, the [\\^\ Court 
in the ei;ercise of its extraordinury iurisdiction under 
Art. 22cj.'-hoiild not interfere with the ahave finding 
after exaniirdrg the evidence for itself. The order of 
the Board c f heverue is not final and it is open to the 
petitioicrs to institute a suit for declaration of their 
light or titl^ to the land in question under S. 133 cf 
the Pajaslhan Tenancy Act. A I R 1958 Rai. 74, Ral. 
on. 1961 Baj* L W 42 : 1LR(1960) lO Rai 1638. 

Art. 220-Othcr remedy open — (Mirwar Land 

Revenue Act (-lO of 1949), S. 79 (3)0 

Section 79 (3) of the Marwar Land Revenue Act (40 
ol 1949) provides that the order of the Settlement 
Officer pissed under sub-ss. (1) and (2) of S.79 making 
entries in the revenue record and patting a person in 
possession would be open ti review by a proper civil 
or revenue Court. Where therefore the order passed 
by the Settlement Officer making revenue entries 
during settlement operations give rise to disputes re- 
garding proprietary right to possession, the party 
which feels aggrieved by such an order can go to 
the civij Court ro have his title determine,!, and the 
High Court should not interfere under \rt- 223. 
3956 Rai L \V 453 : I L R ( 1956) 6 Rai 686 : A I R 
1957 Rai 136 (137. 138) (Pr o) (DB). 

'Art. 226— Other remedy. 

Held, that where the facts were i ->■ in dispute, .iii i 
the rerncdy by way of a suit x-ml 1 not hive been 
equally benfficial, eaective aiii c t.'ivenient, the ap- 
plication fora writ of mandamus w.is m lint iin ible 
3.95<i fiai L W 524 : I L R (I95t) d Raj 73 J : AIR 
i054 Raj 207 (211) (Ft L) (Pr 12) (DB). 


where ordinary legal process cannot give adequate 
and prompt relief. Though Art. 220 makes no men- 
tion as to who shall apply for aa appropriate order 
under the Article, other writs, directions or orders 
canaot be placed on the same footing as the writ of 
habeas corpus and only those persons whose interests 
are directly affected by a Statute or an order can 
apply for redress under the Article. 


(Ft was held that the petitioner for a writ of cer- 
tiorari against an order requisitioning a house of 
which he alleged to be the owner should be left to pur- 
sue his ordinary remedy by way of a regular suit and 
establish his title to the property.) Case law Ref. 

1952 Rai L \V 456 : I L E ( 1952) 2 Raj 243 : A I R 

1953 Raj 33 (35) (Prs 8, 9, 10, 11) (OB). 

Art. 226— Other reiaedy available. 

Ordinarily a wait of mandamus is not granted where 
an effective remedy by regular suit is available to a 
petitioner. AIR 1951 Sau 73 (76) (Pt A) (Pf 5). 


The extraordinary jurisdictian of the High Court 
under Art. 226 may lae invoked in cases where no 
adequate remedy is available to an aggrieved party 
and a tvrit or order under Art. 226 alone affords a 
convenient and effective made of reJress. Thus, 
where an adeq late and effective relief can be obtain- 

1 4 ^ ____ la.« ^ .1 ^ t 


, [ tjaccLivc iciici udu u/o A^u.aiu- 

^ •'1 suit, a necessary condition f :r the exercise of 

this jurisdiction is lacking. .M.ere defect o, jurisdic- 
tion in the impjgneJ or ler, does not make it ob'iga- 
)rv on • the C >urt t^exeicisc the juris Jictton unler 

rf _i. .. .1 .11.. 


to 


tuiv on • me L^>urt t^exeicisc the ;uris Jictton unier 

Art. 223. Whether the alternative remedy is equally 
eticacious or a.lequate is a question of fact to be 
decided ia each case. AIR 1956 Tripura 9 (13) (Pt C) 
(Prs 20, 24 25). 


—Art. 226 — .Another remedy ope i — .Aclnrni'tra'i )q 
of Evacuee Pioperly Act (1950). Ss. 46 and 47. 

Where a usufruetuanly mortgaged properly which 

is taken back on lease by mor:gagoi' himself taken 

possession of by a v^ustodian as evac lee property' the 

custodian is liable to pay rent of the property and .*s 

an adequate remedy by way of suit for rec'ivery of 

^xrears of rent against the custodi in is not barred bv 

‘\s. 49 and 47 ot the Evacuee Property Act. the High 

Court cannot exercise its extraordinary piwers unJtr 

.\it. 226 to grant relief to the mortgagee in resp'^ct of 

thearicars of rent. 1953 baj L W 113 t I L R (1952) 

2 Raj 534 i A 1 R 1954 Rij 77 (7S) (Pt B) (Prs 4, 5) 
<Dd), 


_ Party not satisfied with entries ma le I 

heLtiement au horities in connection w'!th settleme 
operations _ Remedy h/ way of Miit open to par 
under S. 101, Jaipur Tenancy Act. read with Sch. 
oroup B, Item 13. Haiasthan Revenue Courts (Proc 
dure and Jurisdiction) Act. 1951— High Court wi 
nm grant relief under Art. 226. T LR (1952) 2 R 
663 I AAR 1953 Raj 151 (1.52) 5) (UBJ. 

'■"“Art. 226 —Scope of p>\vers under — Another ad 
quate remedy open — Petition for uri: of certiore 
igaimt rcquisiti-ining of house — Title of petidon- 
to house challenaecl - Petitioner held should pars, 
hu remedy bv suit and estiblish his tide — Pawn 
under Art. 226 not exerci'^cd. 

The ^w'ers of the High Courts under Art. 226 j 
issue Girectiors, orders or writs are not confine J I 
tiio.’:c cases only where fundamental rights .are ii 

issued for any other piirpo; 
which u.tans even fora p'rpos? other than the ef 
iorcement of ^he funJam'*ntal rights Bat extfa'Tvl 
!iary powurs under Art. 226 wdl he f veroiseii only i 
clear cases cl infringement of funJamontjl or l.v. 
Tights. Ordina’’ily it would uot be exercised wdie 
pother adequate and efficacious remedy by ordinal 
Oegal process exists. An ppolicttioa under Art. 220 
ind must remiin an extraordinary remedy to be use 


7 (tk O'.hcr remedy barred or exli uis'ed 
or not taken or ot^l available. 

® Arts. 226 and 136— Ot^er remedy open but not 

availed of —Does nut oust jurisdie’ton of Uigh Court 

Altc^na^^ve effective remedy — What is — E cercise 

of discretioi by High Court — No interference by 

Suprems Court unless exceptional circumstances 
exi,t. 

Per SubSi Rao and Baebavat, JJ.— The Supreme 
Court would not interfere with the discretion of the 
High Court in exercising the jurisdiction when there 
are no exceptional oircumstarice.s. A remedy by way 
of an appeal against the order of confiscation and 
imposition of a Iirg? penalty under the Sea Customs 
Act is not au effective remedy, when no appeal can 
be filed unless the large penalty impO'^ed upori the 
i>et;tiO'.er has first been deposited. Abrol, Additional 
Collector of C istom?. B )mbav V. Sh intilal Chhotelal 

an! C (I )65) 2 S C W R 1032: AIR 1966 S C 197 
(202) (Pt B) (Pr 15). 

® — \rt. 226 — Alternative reme ly — Petitioner's 
lailure to avail it within prescnbc’d time due to his 
own fault — Cannot be ur^od as a ground to exercise 
discretion in his favour. 

rf a petitioner his disabled himself from availing 
hinse'i of the statutorr^ remedy by his ovti iaultin 
not being so within the prescribed time, he cannot 
certainly be permitted to n.-ge that as a ground for the 
Court dealing with his peciiioa u ider Art. 226 to 
exercise its discretion in iiis favour V. Venkates- 
>/ar..n Collector of Cu4onis. Ban!)ay v. Rim.-hand 
8.ibhrai Wadh vani, (1962) 1 S C J 170 : (1962) l.NfJd 
L I (SC) 83: (1963) I \ndh W R (sC' S3: 61 Bob LB 
3S6 : (196 2) I S C R 7^3 : (1961) 2 S C A 622 : I B 
1961 S C 1503 (1510, 1511) (Pt C) iP/s 11, 15). 

• Art. 226 — Other remedy — Certiorari if and 

when can issue — Mandamus — Distinction —(Paucc 
Act (5 of H61). S. 7) -(U. P. Police Regulation, 
ftegns. 308 and 512). 
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There is do rule* with regard to certiorari as there 
(s with mandamus, that it will lie only where there Is 
no other equally effective remedy. Provided the re- 
quisite grounds exist, certiorari will lie although a 
eight of appeal has been conferred bv statute. Ordi- 
narily the superior Court will decline to interfere 
until the aggrieved parly has exhausted bis other 
statutory remedies, if any. But this rule is a rule of 
policy, convenience and discretion rather than a rule 
of law. 

If an inferior Court or tribunal of first instance acts 
wholly without jurisdiction or patently in excess of 
/urlsdiction or manifestly conducts the proceedings 
before it in a manner which is contrary to the rules 
of natural justice and a’l accepted rules of procedure 
the superior Court may, q site properly exercise its 
power to Issue the prerogative writ of certiorari to 
correct the error of the Court or tribunal of first 
instance, even if an appaa) to another inferior Court 
or tribunal was available and recourse was not had 
to it. 

Orders made on depirtmental ‘trial’ held by an 
officer in the department without any legal traiLiug 
and orders passed by his superior officers in the same 
department on appeal or in revision, can hardly be 
equated w'th reasonable propriety with the orders 
passed by a Special Tribunal and on appeal there- 
from by the High Court. AIR 1951 S C 217, Disting. 
The State of U. P. v. Mohammad Nuoh, 195S S C J 
242 t I L R (1957) 2 All 422 ^ 1958 S C A 75 i 19^S 
Mad L J (Cr) 197 : 1958 S C R 503 : AIR 1958 S C SJ 
(92,93.91) (Pt B) (PiS y, 10, I'). 

Art. 220 — Eibau.Mio i of other remeJies. 

Petitioner cannot ap ?roach Court for writ unless he 
exhausts all remedies available departmentally. AIR 

1953 Aimer 26 (27) (Ft B) (Pr 8), 

Alt 226 -Alternative aiequate remedy open — 

Tenure-holdpr s objection under S. 10(2), U. P. Inipjsi- 
tion of Ceilling on Land llaldiags .Act — Authority 
rejecting his c aim— Act providing for appeal against 
Authority's decision — Yet tanure- holder alloA-ing 
period oi limitation t> expire and filing writ petition 
—Petition also belated — Petition must be dismissed. 
1964 All VV R (HC) 555 : 1904 All L J 896. 


Art. 226 — CiTtiorari — Grant of relief discre- 
tionary — Party having chosen a particular mode tf 
relief cannot be allowed to reagitate against it 
Prucetdings under U. P- Consalidati jn of Holdings 
Act (5 of 1954), Ss 21 (5) and 48. 


Relief by way of writ is discretionary and it would 
not be fair to allow a party to reagitate a matter where 
such party itself has chosen a particular mode of 
relief. Where, therefore, a party has given a revision 
application under S. *18 of the U. P. Consolidation of 
Holdings Act and has, up to the end. insisted on 
seeking the remedy by way of revisiori, it -ould not 
be allowed to retrace its steps if the or ler in revision 
eventually goes against that party and claim that the 
proceedings ought to have been disposed of /^econ 1 
appeal. AIH 1954 All 447 and Spl. Cw. Appeal \o,bi 
of ^J01 (Ain, Foil. AIR 1963 All 421 (422) (Pr 2). 

Art. 226 -Writ Petition-Maintainability- Alter- 
native remedy not availed - Writ cannot be issued. 

In a writ petition a petitiocer has to make out a 
case, not only of an error of law. hiving been comcnit- 
ted by the subordinate authority or oliicer however 
grave the error might be. or of want of jiinsdictmn, 
even though there'may be total absence of jurisdic- 
tion, but he has. in addition, to show that nrianifeM 
injustice has been done to him and injustice will bo 
perpetrat. d if relief is not grautecl to the petitioner. 

The jurisdiction of the High Court under .^rticle 
226 cannot be invokoJ by the petitioner without er- 
hausting t he remedies open to him uncier tne Act, 
such as a revision under S. 33A (2) of the Inome Tax 


Act to the Commissiouer of Income Tax. (1963) 4/ 
lTa 453 (All). 

Art. 226— Other remedy open — Petitioner not 

availing himsell of remedy of appeal open to him — 
High Court will not interfere in the matter in its 
writ jurisdiction. AIR 1962 All 574 (576, 577) (Pt C) 
(Pr 6). 

Art. 226— Assessment under U. P. Large Land 

Holdings Tax Act — Whether obleclion regarding 
exclusion of areas w’as not cousideied or decided is 
question of fact —Relief under Art. 226 not open — 
Ocher remedies abandoned — Jurisdiction of High 
Court cannot be invoked. 

Where the assessees raised objections regarding the 
excldsion of certain areis in the computation of areas 
of land holdings for the purpose of assessments under 
U. P. Large Land Hal lings Tax Act ia wTits to chal- 
lengo the assessment orders of the assessing authority: 

Held, that since tha allegation that the assessee's 
objections were not considered or decided had been 
denied, that raised a queition of fact which could not 
be gone into in petition under Ait. 226. 

Held further that it was open to the petitioners to 
have taken all such objections as they were minded 
to. in appeals provided by the Act against the asses*. 
rnent orders. A party cannot be allowed to abandon 
recourse to remedies provided under an Act and in- 
voke the jurisdiction of the High Court under Art. 
226 of the Constitution. AIR 1961 S C 609, Rel. on. 
1962 All WR(HC) 14 7. 

Art. 226 “Other remedy — Remedy of appeal not 

availed of — No writ petition lies. 

Wheie a person aggrieved by an order of the Assis- 
tan: Custodian of Evacuee property, does not avail 
him‘elt of the re nedy by way of an appeal provided 
by the Administration of Evacuee Property Act, for a 
long time cannot be heard after such alorg time in 
writ jurisdiction. AIR 1961 All 259 (3( 0) ( 8c B) (Pf 5). 

Alt 226 — Other remedy — U. P- (Temporary) 

Control ot Rent and Eviction Act (3 of 1947), S. 7-A 
—Order under — Revision not tiled— Petition under 
Art. 226. 

Filing of a revision is not an alternate and efficaci- 
ous remedy. Revision being not a matter of right in 
which a person filing the revision can claim relief 
non-availiog of an alternate remedy by way of revi- 
sion against an order under S. 7-A, U. P. Act (3 of 
1947) will not be a bar to filing of w'rit petition under 
Art. 226 of the Cnnstitutioa. Infit) .All WR ( f^IC) 4U6i 
1960 All LJ5I6. 

[Overruled in AIR 1960 All 57 (FB)]. 

—Art. 226— Other remedy. 

It is true that the existence of alternative remedy by 
itself is not an absolute bar to the exercise of its juris- 
diction by the High Court un ier Art. 221 It is how- 
ever, a matter to be taken in coniideratian while cleci- 
ding whether the powders under the Article are to be 
exercised in a particular case. Where keeping in view 
the fact that an alternative remedy was open to the 
appellant but had not been followed by him the Judge 
de -Iined to interfere with the impugnsd order, the 
order of the Judge in writ proceedings cannot be said 
to ba unjustiaed. IL^* (1959) I All 354 : 1959 All L j 
382 I 1959 All W R (H C) 352 ; AIR 1959 All 717 
(718) (Pt B) (Pr 6)(DB). 

Art. 226 — Other remedy open —Payment of 

Wages Act (1936), S 17 — Remedy' of appeal doubt- 
ful — Whether bar ti writ petition. 

The existence of another remedy v litoh the petitioner 
did not avail himsell of. is net an '^solute bar to the 
entertainment of a writ petition. Hence where on the 
order as it stood it was not clear whether an appeal lay 
or rot underS. 17, Payment of Wages Act, against the 
impugned order, the omisssion of the petitimier to 
file an appeal against that order should not lead to 
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the dismis<:al of the writ prtition. 19.^8 Ml W R (HC) 
367 : AIR 1957 All 363 (365J (Pt A) (Pr 7). 

^Art. 226— Oiher renecly. 

\V here the pptitionur has already sought an alter- 
rativ-e remedy by filing a revision in ihe High C ourt 
chalhngiiig the validity of an order, it is not open to 
the petitioner to come to the High Court in the writ 
petition an 1 therefore he is not entitled to anv relief 

All LJ 891. 1957 All W R 

(IID azO* 

Art. 226 — Other remedy noen — Remedy of 
appeal under S. 17. Payment of Wages Act not avai- 
led of and becoming time-harred — Petition under 

me.it of Wages 

Under the Payment of Wages Act an appeal lies 
under S. h against a direction under S. 15 (3) Wnere 

the petitioner has not availed himself of this remedy 
and the appeal is time barred he cannot mainfain an 
application under Art 220, Constitution of India. Ha 
cannot say that the petition under Art 2'6 should 
w l^ecau^e his appeal under S. 17. Pa>meDt of 

Wages would be barred by time, ft is due to his 
Own laolt that the appeal has become barred and be 

1955 All 

r’® -Remedy iindrr 

o. 1 , Admimstrat’On of Evicuee Property Act not 

1955^NUc7aI1)' 

remedy - Remedy under 
‘ ,<T'’mp>rary) Conirol of Rent and Kvic. 
tion Act- Houses .nd Rents - U. P. (Tempnrarv) 

an<^ Eviction Act (3of 1947;, S. 7-F;. 

h7i'' 1 a'ttrna'ive remedy to a 

landbrcl A landlord has not been given anv right to 

approich the Slate Cover; ment to revise the ^ordcr 

ar-d Eviction Officer. 
H;e empowers the State Government to call for 

the record and make sui'ah e ordtrs. The latdlord, 
therefore, cannot appioach the Slate Government by 

Rent r against the order of the 

non* and Eviction Officer. I L R 0954) 2 All 

ah W R (H C) 150 : 1954 All L I 172 . 
AI» 19.ol All 428 (431) (Pt B) (Pr Hi) (DB). 

(Overruled in A I R 1904 All 57 (FB,]. 

—Art. 220— Another remedy open. 

und7' t7 atiot nen^t of accommodaMon 

Act 947^;rT 97ary Rent Contrd and Eviction 
fr?^ f t- 'n-'iiction re.straiidDg allottee 

nmTp* Control authority from jiving 

DO se.ssion- Application in suit for temporary iniunc- 

mn refused on ground that suit did not lie because 

Dotice under S ho e. P. Code, ssas not given - Wit^! 
drawa of juit by plaintiff-He cannot be said to have 

availed of another remedy and failed so as to be pie- 

-Decision 

^ \U f c^en^ 1953“An l] 

-—Art. 226- Other remedy - Existence — Facts 
Showing other suitable remedy not availab Ic - Neces- 
sity to piove by afiidavit. 

If there is nothing in the affidavit of the petitioner 
nor in the applica ijn to satisiy the Court that no 

him rhe pel tion mu't fail 
1953 Ml W R (11 C) 113 , 195,3 All L W 21 .952 » 

L J .33 : AIR 1953 All 109 1110) (Prs 2. 3) (OBh 

—Art. 22fi-OUier remedy-Quo warranto — Writ 
ot -(Municipalities— Hyderabad Municipal Corro- 
rat .ons Act (2 of 1956), .S 67S (2) ). ^ 

clea.77^*- Municipal Corporations Act is 

7soeL ^"7 *° *7' fmvernment o.dy to 

suspend elocution of a rr solution or prohibit the 


doing of any ac' and to give an opportunity to the 
corporation to get reviseo , modified or revoked any 
order by the Government under Cl. (a). The suspen- 
sion of a resolucion electing a person cannot be said 
to be an allernative remedy and the object in having 
the election declared illegal cannot be achieved by 
the suspension of resolution. (1958) 1 Andh W R 22 » 
ILR (l9o8) Andh Pra 17. 

i 226 — Hyderaba.i Tenancy and Agricultural 

Lands Act, 1950. Ss. 69 and 90 - Only wW land- 

lorcl secki to take possession ot land from tenant or 
protected tenant that he can proceed in manner 

— Otherwise the proper forum is 
civil Court -- An enquiry into merits of rival claims 

^ property in dispute set up by petitioner 

.,^[15 Is a 6eld of investigation by a 

civil C(mrt in a properly -constituted suit rather than 
ior a Court exercising the prerogative of issuing 
writs oee 1 enancy Laws — Hyderabad Tenancy and 
Agricultural Lauds Act (XXI of 1950), S. 93. 1958 

Andn L T S24* 

Art. 22H-C. O Ms. 26. DM2- 1- 1954 directing 

geiieral amnesty to all prisoners to celebrate inaugu- 
ration of Andhra Sta o — Applicability of order — 
Arnnesty * Cleaning of — Eflect of pardon ou office 
holder ~ Right to office not forfeited — Dismissal 
irorn office -- Alternative remedy available but not 
availed of —Writ could be issued it being a fit case — 
See Ibid, Art. 161. (i956J 2 Andh W K 6S2. 

\rt. 226— Other remedy — Availing of — Filing 
appeal out of time. 

tiling appeals out of time is not availing of the 

remedy provided by the law. ft is more a failure to 

anything ehe (1957)8 

r*l ^ ^*>7: AIR 1957 Assam 

61 (6-^) (Pt C) (Pr 13) (D3) 

—Arts. 226, 227 — (Sales Tax— C. P. and Berar 
Sales Tax Act (21 of 1947), Ss. 23(1) and 22-fl)- 
Appeal against revised assessment order dismissed^ 
Applicati »n for review dismissed — Express remedy 
under S. 22 (1) not availed of — VVrit petition chaK 
lengiDg the order not entertained. 

An order of as.sessment passed against the peti- 
tioner w’as revised by the Commissioner under S. 22 B 
oi the C. P. and IBerar Sales Tax Act, by which 
certain transactions excluded by the Sales Tax Officer 
were included. An appeal filed before the Sales Tax 
Tribunal was dismissed. A review application was 
also dismissed— Petitioner filed a petition under 
Art. 228 of the Constitution. 

Held, that the petitioner having failed to avail of 
the remedy applying ior making a reference under 
S. 23(1) he was not entitled to invoke the discre- 
tionaiy furisdiction under Art. 226 or 227 of the 
Constitution. 1963 Mab L J (Notes) 25. 


Arts. 226 and 227 — Other remedy open — Inter- 
ference — Grounds. 

In a petition for a wuit the High Court may, in an ap- 
propriitfca^e, take into consideration the fact that there 
is another remedy avail able to the petitioner of which 
he m ly teke advantage but of which he has not taken 
advantage and the Court may, in certain circum- 
stances, refer a party aggrieved to the specific remedy 
provided by the statute. To this principle there may 
possibly be one exception and, that is, if an authority 
makes an order without iunsdiction it would be open 
to a party to come up by a writ petition under 
Art. 226 or 227 of the Constitution. (’53) 60 Bnm LB 
210 . 

— Ar t. 226 — Other remedy open — Failure to appeal 
does rot necessarily disentitle petitioner from 
seeking relief under Att. 226. 

Petitioner’s failure to appeal from an order bv 
which he is aggrieved w’dl not di'Ciititle him to relief 
under Art. 226 of the Constitution provided h® 

otherwise found entitled. His failure to avail of the 
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ordinsTy romodies iind6r the i tatute by way of appeal 
or revision will not disentitle him to relief when he 
seeks the High Court's assistance for a writ, but thit 
It IS a circumstance which may well be taken into 
consideration in deciding whether by the discre- 
tionary relief provided bv Certiorari can be given to 
the petitioner. AIR 1958 SC 86 and AIR 1961 SC 

1506. Rel. on. AIR 1963 Cal 26 (35) (Pt D) (Pr 43) 
(DB). 

- — Art. 226— Assessment proceedings — Defects in— 
Remed> of appeal to Tribunal not pursued — Relief 
under Art. 226 s not open. AIR 1961 S C 609» Rel. on. 
(1963) 50 ITR87(CaI). 

- Art. 226 — Other remedy — Entry in record of 
rights— Issue of writ -(Tenancy Laws-West Bengal 
Estates Acquisition Act, 1953 U of 19 54). S. 44 (2). 
(3) aud (4).) 

Under sub-s. (4) of S. 44 of Bengal Act I of 1954. 
every entry in ^he record of rights finally published 
under sub-s. (2) of S. 41 shall, subject to any modifi- 
cations made by any order on appeal under s>ib s. (3), 
be presumed to be correct until it is proved by evi- 
dence to be incorrect. Since the petitioners did not 
make any obiection during the settlement of the 
records of rights and allowed 4he final publication to 
be made without mention of the right claimed by 
them, it was impossible in the writ application to 
grant any relief to the petitioners. The entries had 
become final and conclusivei and the ffigh Court 
cannot g • beyond them. (’59) 63 Cal W N 933. 

Art. 226 — Other remedy — Issue of writ — 
Remedy under special Act pursued in all stages 
without success — Effect on writ application filed 
thereafter. 

Where a party has availed himself of the ordinary 
remedies provided for by a special Act, he cannot 
thereafter turn round and begin once again from the 
bottom by chiller glog the original order under 
Art 226 of the Constitution. 60 Cal W N 1042, Foil. 
62 Cal W N 278 I ILR (I9i9) 1 Cal 140 ; AIR 1958 
Cal 203(20rt)(Pt C) (Pr 11). 

Art. 226 ~ Remedy available at law allowed to 


be barred by— Applicant misled by provision of law 
if ground for interference. 

When an applicant has an alternative remedy 
which he has allowed to be barred by lap^e of time, 
it is no argument to say that he should be granted 
relief under Art. 226, as his legal remedy is tarred. 
61 Cal W N 11:AIR 1957 Cal 164(169) (ft F) (Pr 10). 

• — Art 226 Other renaedy — Party taking advan- 
tages of — (West Bengal Bargaclars Act (2 of 1950) 
— >'alidity). 

Although the existence of an alternative remedy is 
not an absolute bar to the entertainment or mainten- 
ance of an application under Art. 226 of the Con- 
slilution, still, if a party had availed himself of the 
alternative remedy, he could not after having 
exhausted those remedies or gone a certain way in 
their pursuit, switch round to Art. 226 of the Con 
stitution and start a fresh line of 'proceeding under 
that provision. Abindra Kumar Maitv v Mafurnddr, 
60 Cat W N 299 : AIR 1956 Cal 273 (274; (Pt A) 
(Pfs 8, 9; (FB). 

Art. 226 — Other remedies open — Motor Vehi- 
cles Act 1339, S. 64. 

Where no order of refusal as required by S. 57 (7) 
of the Motor Vehicles Act was passed by the Pro- 
vincial Transport Authority and no copy of any such 
order wa' given to the party there is no order against 
which the part)’ could have g )ne up in appeal aad 
in such a case it cannot be said that petition under 
An. 226 of the Constitution of India did not lie 
because other remedies were open. AIR 1951 Him 
Pra 36 (40) (Pt B) (Pr 10). 

Art. 226 -Oiher remedy open— Issue of writ. 

If a remedy is provided under a statute that remedy 
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first should be exhausted before a wiit petition could 
be presented; but that does not preclude the High 
Court in exercising jurisdiction in a fit case where 
grave injustice is being caused and if not remedied 
immediately would cause hardship and hara'*sment to 
the party ILP (1956) Hyd 35S : (1956) 7 S T '^762* 
AIR 1956 Hyd 124 (125, 126) (Pt A) (Pr 3)(DB). 

Art. 226 — Other remedy open — Such remedy 

not availed of — EitraorOinary remedy by way of 
writ not available. AIK 1959 1 & K 141 (144) (Pt E> 
(Pr27)(DB). ' 


Art. 226— Other remedy— Jammu and Kashmir 

Village Panchayat Acl(V of 2008), S. 7 (b). 

The remedy under an Act cannot be said to be 
adequate and is indeed nugatory or useless if the Act 
is itself ultra vires and void and the principle of 
another remedy can therefore have no application to 
the case. Thus wheie a petitioner has invoked the 
extraordinary jurisdiction of the High Court on the 
ground that S. 7 (b) of the Panchayat Act is ultra 
vires of the powers of the legislature, the remedy of 
appeal provided by that Act cannot be said to pro- 
vide an adequate relief and the petitioner has a right 
to come directly to the High Court for the purpose 
of securing a writ under Art. 226. A I R 1955 S C 
eei, Rel. on. AIR 1957 J 6c K 3S (39; (Ft A) (Pr 3) 
(DB). 

Art. 226 — Other remedy — Dismissal of civil 

servant — Fundamental rights violated inasmuch as 
servant denied equal opportunity— Remedy of appeal 
allowed to become time barred — Writ petition is 
maintainable. AIR 1957 J & K 11 (12) (Pt C) (Pr 6). 

\rt 226— Other remedy— Constitution of Jammu 

and Kashmir, Art 32 (2. A) -Issue of writ— General 
rule -Alternative remedy not availed of — Petition 
not maintainable. 

As a general rule the power under Art. 32 (2.A) of 
the Constitution of Jammu and Kashmir (which cor- 
responds to Art 2$ 6 of th« Constitution of India) 
will not be exercised by the High Court when another 
effective and adequate remedy exists but if an aggri- 
eved party satisfies the Ckcurt if he is not granted an 
immediate relief he will suffer an irreparable loss and 
the allernative remedy is onerous an! not likely to 
give him that immediate relief, the Court will be 
fully justified in exercising its powers under Art. 32 
(2-.\) of the Constitution. 

Held, that the petitioner did not avail of the alter- 
native remjdy within the prescribed period and 
allowed the order of the Recistering and Licensing 
Authority to become final. There was no satisfactory 
explanation to show as to why the remedy available 
under the Act w-as not availed of by him. He, not 
being diligent himself, could not ask the Court to 
grant him an extraordiauv remedy under Art. 32 
(2 A) of the Cousti:utioD. AIR 1957 J & K 5 (6) (Pr 7). 

• ond 32 (2-A) (as applied to Jimmu 

sni K&sbniir Ststc) “Oiber remedy open Oiiicells*! 
tion of allotment under J and K. State Evacuees' 
(Administration of Properfy) Act (2006; -Remedy 
under S. 30.A nos availed of— Will petition whtther 
can be entertained -(J. and K. State Evacuees’( Ad. 
mioistraliun of Property) Act (2U0G; S. 30 .A) 

The remedy provided in Art. 32 {2-A) of the Con 
slitutiou of India as appl-ed to the State of Jammu 
and Kashmir cannot be used as a substitute for ordi- 
nary remedie>. If a statute provides a remedy for a 
wrong. res)rt must be hid to that remedy. It is. 
therefore clear that where there is another remedy 
op:n to a party, the High Court should be very 
reluctant in granting extraordinary remedy by wav of 
a writ but in exceptional circimstaaces where a party 
IS likely to suffer irreparable loss due to delay which 
may occur by pirsuing the ordinary remedy, the 
High Court may in extraordinary circumstances grant 
a speedy remedy by way of a writ. In Jammu and 
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kasbnur Staio Evacuees' (Administration of Property) 
Act therein rcmedv provided under S. 30-A by way 
of revision to the Custodian General. In face of the 
remedy provided under the Act, the High Court will 
not entertain a writ petition against an order cancel- 
ling an allotment except in extraordiniay circum- 
rtanoes where the petitioner satisfies the Court that 
the remedy pr-)vided will nat be effective and that 
he will suffer irreparable loss if remedy by way of a 
writ is not granted. AIR 1954 Pnn| 165. Rel. on. 
Gain Kour v. Provincial Rehabilitation Officer, AIR 
I95tf J K 33 (3’) iPt G; (Pr 12) (FB). 

• Art.226— Another remedy open — Such remedv 

followed by petitioner — High Gou t will still inter- 
fere. 

VVhere the petitioner has preferred a revision 
against an order of Sales Tax author! ;y and has also 
filed a writ petition against the same order in the 
lligh Court, the revision by itself does not debar the 
High Court from giving appropriate relief, if other- 
wise the pedtioner is entitled to such relief. Brillant 
Traders, Ltd. v. Board of Revenue 1962 Ker L I 
1304: 1961 Ker L T ir-OS t (1962) 13STC176, 

ILR (1962) I Ker 301: AIR 1902 Ker 132 (133) 
(Pt B) (Pr 12) (FB). 


^ Art. 220- Other reredy— Aw'ard of Industrial 
Tribunal Special leave to appeal aga nst awards, 
under Ait. 136, refused by Supreme Court — Juris- 
dictinn of High Cojrt to entertai.-iapplic ation under 
Art, 226 to qua-b award. 

A High C.iirt cannot ref use to er tertain an ap 
plication unde. Art. 226 of the Constituti-m t > quash 
u of Uie Industiial Tribunal on the ground 

^at 1113 aggrieved party couM move th.' ^iuoreme 
Court under Art. 116 of the Constitu' ioru Th-t the 
■ ’Upremc Court declined to eAeici-.e it>‘ discretion in 
tavour of the petitioner cannot i.ifect the jurisdiction 
vested in the High Court uiv'er Art. 226 of the Con- 
stitution. But the fact (hat the Supfrr.- Court drcli- 
ned to exercise its di.scretion in f ivour of th'- p^ti 
tioner is a 1 ictor that ouj^ht to he in^o account 

and given due weight. AIR 195S Mad 3^8. Foil. 1959 

19.59 Ktr L R 35 : (1959.60) 16 F J R 

^ ^ ^ 1959 Ker 291 (292. 

293) (Pt A) (Pr 9). 

226 — Other remedy open. 


£ here an Excise Commissioner ha* 

torbidden a licence holder from biddir g at an auc ior 
sa.e of excise .sIio[.<s, the licence holder h is the 
remedy of appe ding to the Chief Revenue Auihoiit> 
against t le deciiion of the Excise Commissioner. II 
he omits to avdl liim?elf of this ren.cdy. he ’s nol 
entitled to invoke Art. 220 for a declaration that he 
was wrong y debarred fra.m bic ding at the auctior: 
and for a direction tor qui hing the order. M.idh 
B L J 1935 H C B 12.53 : Modh BLR 1956 Civ OSS 
AIR 1956 Madh B 21 (2.3) (Pt E) (Pr 9; (OR). 

.Art. 226 Other remedy open — Nomination 
papers of all candidates rejected — No notificulion ol 
election under S. 20 of M. R. Ranch j ats Act can he 
issued — Election petition under S. 35" (l),M. P. Ran- 
chayats Act not competent— Remedy uuiler C )n'titu- 
tion of India, .Art. 226, available See Piiichayats — 
M, P. Rat chayats A:t (7 of 1962,'. S. 357 ( Ti. AIR 1965 
Madh Pra 256 (DB) 


A.rt. 226 — Petitioner failing to a -ail a’ternative 

remedy under S. 64-A oi Motor Vehicles Aci — Fvt^- 
tence of alternative rcnicdv is not abso'utc bar to 
exercise of writ jurisdiction by High Court. 

field, complex nature of question raised in the 
petition and entirely discretionary nifure of revi- 
sional jurisdiction of Authorities under S. 64 A 
Motor Vihicles Act, would jiidify the High Court to 
exercise jurisdiction under Art. 226. 1965 M P L J 


26.5 : 1965 Jab L J 498 : AIR 1965 Madh Pra 133 
(l36)(PtB)(Pr9)(DB). 

'—Art. 226— Another remedy open— C. P. and Berar 

Municipalities Act (2 of 1922). S. 25 (0) — Rules 

framed under Rule 2 -‘ Drawing Rs. 50 or more” in 

H. 2 (ii) —Refers to total emoluments and not merely 

to iubstantive salary— Departmental punishment — 

Dismissal of teacher draA'ing more than Rs. 50 per 

month- Order reinstating (eicher passed in appeal, 

by Sub Divisional Officer — Remedy by way of second 

appeal though open not availed of by Municipality- 

No good grounds shown for interference- No inter- 

fereice by High Court in Writ petition filed by 

Municipality. AIR 1957 S C 8S2, Foil. 1961 Jab LJ 

969 : ILR (1959) Madh Pra 715 : 1961 M P L J 777 : 

1961 MPC 536: AIR 1962 Madh Pra 6 (7HPr 7) 
(DB). 

Art. 226— Another remedy not exhausted — Ade- 
quate material to determine facts not placed before 
the Court— High (Dourt will not interfere in writ 
proceedings. 1962 M P L J (Note:) 91. 

T 226— Other remedy- Irregularities in Muni- 

cipal elections— Be nedy by w'ay of flection petition 
not availed o^— Felief under .^rt. 226 not granted — 
(Municipalities— C. P. and Berar Municipalities Act 
(2 of 1922), S. 20-A). 

The existence of an alternative remedy is not an 
absolute bar to give reli f unitr Art, 226 of the 
Coiy titutioii. a relief cm be given if the alter- 
naiivc rrtnedyisn;t equ illy sppedy or efficacious or 
so: i-i ether eveeptioaal cireumstaiices mike it just 
and co .veOiCnt to grant it. 

Any CO npl. iat regarding irreguiariti'^s at the time 
of scrutmv or regirding the allotmeit of symbols 
would thcr*.fore be a matter pertaining to elections 
and should, under S. 20-\ of C. P. aad Berar Muni- 
cipilities Act, 1922. bj chillei 'ge:i bv an election 
retition. The High Comt ther<-fnre did not think it 
proper to txercise discretion iu grai.ting relief in writ 
proceedings 19C0 \f P L [ 10« : I960 Jab L J 1S5 i 
I960 r C 142 : ILR (1953) Madh Pra 367. 

•—Art. 226 — Other remedy— Issue of certiorari# 

The Inco.Ti.^ tax Att provides an appeal agiinst an 
Order of assessment and further remedies incase the 
assessee is aggrieved by the ord^r of the appellate 
authority. 

Where the petitioner applied for a writ of certiorari 
to qua^h the order of assessment under S. 4^ of the 
Travaucore Ir come tax Att. 1121 without resorting 
to any of the three alternitive rem die; available to 
liini under that Act long after the period within 
w hich the reassessment proceedings could be initiated 
hid expired. 

Held, that (he Court would decline to issue the 
writ sought, even if the petitioner wm? other A'ise 
entitled to it. (I960) 3S I PR 325 : (i960; 1 Mad L J 

439 : AIR 1960 .Mad 320 (321) (Pt A) (Rr 6) (OB). 

Art. 226 —Other remedy open. 

The p }wer vested in President under S. 128, States 
R jorg '.nisation Act, could lay no .'‘tretch of language 
b'.*' termed a remedy available to the pctili)ner apply- 
ing for a writ of prohibition restraining ihc chairman 
of the Lc.;i<lativ 0 C>uncil Iron specif) ing under 
S- 35 (3) of the States Reorganisation Act. The Rresi- 
dtnt cannot treat aay p-ovision of the Act a.s ua- 
constitutionil and proceed on the ba^is therefrom ol 
it^ being non existent in the eye of the law and 
therefore inoperative. (1956*57) 12 Ele L R 345 
(Mad). 

.Art. 226 — Limitation not condoned and apa^l 

rejected -- So appeal lies under S. 3 I of Orissa Sales 
Ox .\ct —No reference is maintainable — Hem^y/-^^ 
assessee is under S. 33 A or Art. 226 of the (Jonsti* 
tution. AIR 1955 Orissa 1 (DB). 
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■—* 226 — Certiorari — Other remedy open — 

Panchayflt— Bihar Panchayat Eleciion Rules (1956), 
R. 73 — Election of Mukhiya — Writ petition by a 
candidate against refection of his nomination paper 
— Appli;ation for stay of election refected-Electioa 
taking place -Writ petition, if maintainable. 

Where a candidate for election of Mukhiya of a 
Gram Panchayat filed writ petition agiinst refection 
of his nomination piper unde^ S. 79 (1) oi Bihar 
Panchayat Raj Act on allegations of corrupt practices, 
but his application for stay of election was rejected 
and the election of Mukhiya taok place within three 
days thereafter, it was the duty of such candidate to 
have filed an election petition for setting aside the 
election of returned candidate. Having failed to avail 
of thi* alternative remedy under K. 72 of ihe Bihar 
Panchayat Rules, it was not competent for the caudU 
date to move the High Court for grant of a writ under 
Art. 220 of the Constitution. 1963 B L J R 710. 

Arti. 226 acd 227 — Availabilityof other remedy 

— Other remedy not pursaed— Effect. 

Where the petitioner fails to avail himself of the 
right of appeal to a Full Bench from an order of the 
Cram Cutchery convicting the petit’Oner in spite of 
the fact that it has no jurisdiction to do so his prayer 
for issuing a writ under Art. 226 must be rejecle 1 on 
this ground. But that does net m an that .ae High 
Court cannot interlere with the order of the Coert 
below by virtue of the powers coiderreJ on the High 
Court by Art. 227 of iho Constitution. 1954 B L J 11 
594 : 1955 Cr L J 501 i 33 Pat 99G ; A I R 1955 Pat 
118 (120. 122) (Pt C) (Prs 5 11) (DB). 

—Arts. 220, 227— Alternative remedy availed of. 

The petitianer had ovailad hinself of the alter- 
native remedy by way of a suit. The question of is5ue 
in the civil suit was eisentially the question of juris 
diction of the H ause Kent Cou'roller and of the Com- 
missioner in appeal. The question raised in this appli- 
cation involved precisely tnesanic matterasto thejuris- 
diction of the House Bent Controller to order eviction 
of the petitioner under the provisiocs of S. 11 of the 
Bihar Act (3 of 1947j. 

Held, that the application for a writ under Ai t. 220 
of the Constitution or for inlerfereiice by the High 
Court under Art. 227 of the Constitution could not 
be obviously entertained and the pititioiier must 
prosecute his remedy iu Civil Court v/heie he hal 
already instituted a suit fer precisely the same relief. 
AIR 1954 Pat 476 (477) (Pr 2) (DB). 

Aft. 226— Other renredy open — CancelUtion of 

licence under S 18, Ar as Act— Petitioner not appeal- 
ing to the Commissioner — Whether he can apply 

under Art. 226* 

Where the District Magistrate is inQ lenced by the 

order of the Chief Secretiry in passing the order of 
cancellation of liaenci* uiid^'r S. IS, Arms Act, an 
appeal to the Co nmissioner is not a proper remedy as 
the Chief Secretary is io a way in a superior position 
even to that of the Commissio ner. He/ice a pjt tion 
under Art. 226 against the order of cnceliation is 
maintainable and cann-^t be dismissed on lha ground 
that the petitioner h is not availed hinselfoi the 
remedy provided by the statute in the siiaoeot an 
apped. U U( W5C} Patiu'a 110 i AIK 1956 i'l psu 57 

(58) (Pt R) (Pr 5). 

^rt 220 -No hw pro/idio? for election petition 

on dale of announce. ii?nt of inipuj^nel 6le:tion. 
— Subse 7 iient law providing for siich.election petition 
— Be nedy by way of election palition if no‘ available 

—Subicqaent law providing for rem-. I! ■ . oy w. vof 

election pjtition, not retrospi-tive - Doss not serve as 
alternative remedy. See Pa.ichayats-Pun)ib Pancha 

yat Saniitics anfl Zilla ParishaHs Act (3 of 1961), 
S. 121(3T Alrt 1984 Punj 62 (DB). 


'■“—.Art. 220 — Other remedy open — AJternttive 
remedy per se no bar to iisue of writ. 

Ordinarily, in the p-esence of an alternative 
remedy, the High Court would feel disinclined in the 
exercise of its discretion to interfere on its writ side- 
But this is not a matter of jurisdiction and per se an 
alternative remedy would not stand in the way of the 
High Court’s power to interfere in a fit case. The 
writ Court must consider each case on its merits and 
determine whether or not the alternative remedy is 
adeqiata and effective The nature of the right 
invaded, the grounds of challenge and the condu;t of 
the petitioner are also relevant factors The fact that 
the aggrieved applicant has by choosing to come to 
the High Court allowed the alternative remedy to be 
barred by time may also by i^elf not be conclusive, 
though in certain circumstances it may not be wholly 
irrelevant. 

Where in a writ petition directed against the levy 
of purchase lax under the Sales Tax legislation, a 
Single judge had, invie vof the importance of the 
question raised, considered It fit to refer the case to a 
larger Bench for authoritative decision and the peti- 
tioner had iubmitted that his arguments would bo 
confined to the abstract question of law arising on 
admitted facts and it had further been stated that the 
petitioner was out of time for approaching the higher 
departmental authorities. 

Held that ia view of those circumstances it would 
l)e d3Siraole that the imtiot "lase be considered on 
the m Tits. ILK (1962) 2 Pml S 20 ; (19(53) 14 S T C 
252 : 1962 Cur L I 59l : A I H 1963 Punj 28 (30, 31) 
(Pt A) (Prs 5. G) (DB). 

A>t. 22G— Existecco of alterualive remedv— Dis- 

cretiou of Court to grant reli«i under Art. 226. 

The legal pontioa is well seulel that in spite of 
the existence ot aJejuate alternative remedy a discre- 
tion ve t> in the High Couit to entertain a pilition 
[ )r writ etc. and to grant requisite relief, The broad 
lines ot the general principles are no longer in dis- 
pute; their application t) a givin case however 
depends on the variety of individual fids and pecu- 
lar circumstances and no itilexible or rigid rule has 
ever been laid down or is passible to lay down which 
would cnarol and govern all cases. AIR19dlSC 
1506 and 1902 P L B 5S0 Bet. 

Where the so-called al'ernativo remedy came into 
existence only long after the writ petition was 
admitte I and the patitioiior did exhaust the only 
remedy available bjiare the alternative remedy came 
into existence. 

Held, to decline relief under Art. 228 on the exist- 
ence of an alternative re.nedy would be defeating the 
cause ot juitice. 64 Pun L K 1005 : 1962 Cur L J 43G. 

Art. 22G — Cerliorari — Grounds on which it can 
be issued. 

If a party has availed himself of the ordinary 
renieoy p.ovided by a special Act, he cannot there- 
after (urn round and begin once again from the bot- 
t )rn by challenging the origiaa! or Jer under Art. 220 
of theCsnstitutio.i, \IR lq')3 SC U2 4 ; .A Ml 1958 
S C 86S : 60 Ca' W N 1042 and A I B 1957 Cal 038, 
Bel. on. ILB(1965) 15 Raj LU4 : M6f3 Raj L W 06. 

vrt. 226 — O remedy — Applicant availing 

himself of remedy of revision b fore High Court but 
allowing It to be dismissed iS not prtsied— Right to 
file writ petition. 1958 Haj L W 420. 

Art. 226 — Other remedv open — Order under 

S. 2), Minimam Wages Act. 1918 -Suit by employer 
baired on the quevtion of payment of wages— Appli- 
cation under \tt. 226 — Compelent. 19.57 Raj L W 
95 : I L a (1957) 7 Kaj 74 : A I H 1957 Raj 35 (36) 
(Pt A) IPf 7) (DB). ^ ' ' 

Art, 220 Altern itive remedy open but not 
availed of. 
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Whe. e the act on of the Custodian is without juris- 
diction regard] ^ the recovery of the amount from 
the petitioner i*. arrears of land revenue, the mere 
tact that the pi titioaer has a remedy by way of a 
regular suit unHer S. 4 of the Revenue Recovery Act, 
18'J9, is not sMticient to disentitle him to an order or 
dirtcMon i th-. naturf of a wait of prohibipon under 
Art. 22b cf the Constitution of India. A I R 1953 Raj 
71. Rei ( n. I L R (1953) 3 Rai 338 : 1953 Raj L W 
o3l : AIJl 1953 Raj 185 (ISSj (Pt C) (Pr H) (OB). 

— Art 226 (1) rit of prohibition — Irsueof when 
aittrnalivc remedj is not ovai.’ed of ~ ((Jo-jses and 
Rerits — Raiasthan Premisev (Requisition and Eviction) 

Ordinance (11 of 194)) S 5), 

Whe.e an authorit) or tribunal is acting without or 
in excess of its jurisdiction, the Court woul tissue a 
writ of prohibition, eve^ though there u icht have 
been an aHernative remedv which might not have 

be en availed of. for the Court hav.ng come to know 

ot want ct or excess of jurisdiction would not allow 
tue authoiity o. tribunal !o carry on fnrdier in Ihe 
sdine manner. (1907) 1 K B 145 and (1914) 3KB 4*’) 

Rel. on. ’ 

Where, therefore, Ihe Collector has acted without 
mnsdiction, in that he has not laid the foundation of 
his j'jrisdiciiou by any valid notice under the Ordi. 
nance, ana the order of requisitioning has not been 

carried out even if the landlord has not appealed 
agains- the order a wrrt of prohibition would be 
is.s,.ed ‘o '2? ^olle-tor not to proceed further on the 
nonce. 19 d 2 Rai L \V 71 : I L R (]951) 1 Rai 853 i 
AIK 19, o2 Kaj 137 (141> (B G) (Pr l(j) (DB) 

opsn-Applicadon on 
RiiJ^isthan Food Crains Control Order 
1949 was u tra vires and frtezingof g^aiu improper 
--Remedy by way of suit Iu-Ig barred hy S. 16 

ot Essential Supplies (1 emp nary Rovers) Act ( 1946 ) 

- Hence application could not ba dismissed o i 

ground ot another remedy bfcii.g open. ILR (1Q51I i 

Pai 692 1 MR 1952 Ra, 79 m)Vt B) (Pr 7) |dB) 

— — Kn. 226 — Remedy available but not ayaikd of 

Ss 22 ariui). 

The petitioner who was a medical practitioner ap 
phed under the Act for registration in Rirt A for Avur- 
veda and then applied for registration in Part B for aIIo 

pathy The fo.-mer was allowed while the latter was 

rejected. No appeal was hied theieupm but after 

SIX years an application w'as presented to the 

Medical Lo incil. The sa-. e was rejected and also the 

appeal to the Government. On petition to the High 
Conrt under Art. 226. * ^ 

Held, that while the Medical Council is hound to 
register an apjlicant who holds a rjgisteicd certi. 
facation It IS ID the discretion of the M dical Council 
to register or not to register him under the other 
provisions of S. 22 ^ Notwithstanding that it wa^ in 
the discretion if the p- titioner felt aggrieved by the 
Councils order he had a r. medy of appeal Not 

having availed of it ihe Council’s order beca ue 6nal 

and conclusive. The subsequent application prrsented 
to the Council several years thereaf or w'a.s rightly 
duallowed. The circumstances that the ground givon 
lor lejectiig ap^jhcation wa.s not the e xpiry of the 
period withi • which the applicar t >hou!d have been 
regislered was immaterial. A 1 R 1954 Trav-Co 201 
(202) (Pt A) (Pr 3). 

Art 226-Other remedy available— Issue of writ 

under Article— (Obiter). 

Obiter. — When a party has other adequate legal 
remedy available lo him and has sought such ra nedv, 
he is not entitled to invoke the Cjtraordinnry juris* 
diction of the H’gh Court uudi r Art. 226 Cjs^law 
disciivseJ. 1951 Ker L T 7U1 r AIR 1953 T C 26 (28 
29) (PtB)(PrS). ^ ’ 


(1950). Arts. 226 & 32, Note 7 (t) 

—Art. 22G- Alternate r-medy -All remedies must 

be first exhausted. AIR 1955 N U C (Vin Pra) 684. 

8. "Any other purpose". 

St e also Notes 71 and Rl. 

(a) Eju^dem generis, rule of. 

(h) Non-f uiuiamental rights, enforce* 
ment of. 

See Notes 71 and 81, 

8. "Any other purpose”. 

See also Notes 71 and 81. 

• -^Arl. 226 -'For any other purpose* — Exoression 
does not confer untrammelled power on High Court, 
Though even a immistrative orders pjssedbyan 
exe mtiye authority might be upset it the,, are with- 
out jurisdiction as being cor.tiary to the express pro- 
viAi uis of la v or in excess of the powtr conferred 
by law on 5uch an authority, the phrase ‘for any 
other purpose’ does not give the High Court an 
Uf.Uammclled right to pa^s any order th it it pleases 
and has to be rea l in the context of what precedes 

« ^ ^ S C 12 and A I R 1952 Oiissa 

3-14, Rtrl on. 

He'd, that the orders by the District Inspector of 
Schools and the D puty Director of Education asking 
manager of an educational institution to cancel an 
order of dismissal pas ed without the prior approval 
of thy Educational a ithorities and suspending the 
grant in-a d of ih.' institution if it failed to do so 
were not w'lthout juri.hdif'l ion. Sri Durga G ti Vidya 
Jaya v. State of U. P., 1962 .Ml L J 329 : 1962 AH 
W fU^U') 243 : ILR (1962) I All 737 : A I R 1962 
All 187 (192, 193) (Pt F) (Pr 22; (FB). 

Art. 226 -p ‘For any other purpose* — Scope of 
cx|)re>siun —Aid of High Conrt — Grounds to invoke 
Writ to satisfy sentiments cannot be issued* 

The expressio i ‘any other purpose’ in ^^t. 226 of 
the Constitution suggests that the aid of the High 

be invoke 1 by a person lor the protection 
of his or her ordina- y legal rights, interests and pri- 
vileges or for the prevention of legal wrongs or 
injuries to him or lier. But a writ order or direction 
cannot he issued to satisfy the sentirnents. (1962) (1) 

Cri L J 241: 1962 Ail W R fHC) 225 : 1962 All Cr R 
144 : A I R 1962 AH 151 (152) (Pt B) (Prs 3. 4). 

^rt. 226— Petition under — P »wers of High Court 
-y Not confined to euloi'cement of Fundamental 
rights— Purpose for exercise of power — Tests* 

The power conferred on the High Courts by 
Art. 226 is not confined to the enfo.cemeot of the 
funla cental rights alone conferred by Part HI of 
the Co .stitution but is suthciently wide. It can be 
exorcised for 'any other purpose a'so.’ The test for 
its exerci‘e is the existence o some legal right vested 
in the individua' w ho is complaining that the same 
is threatened or other A-ise endangered. If the Court 
is CO .vinced that tlie party aggrieved is entitled to 
.such a right it will not grudge lo invoke its control- 
ling jurisdictioa Uiuler the Article which in its ambit 
is not limite j bv nanu' racLtioned in it but it may issue 
such other further writ or direction as .<11311 secure 

the ends of justice. 1961 All L J 226 : ILR (l961) 
l All 252. 

Art. 226 — Aophoability — If confined to enforce- 
ment of pub’ic rights — Private right — Writ of 
mandamus or cerlioiari to enforce 

Thi.s A tide is ni>t conhned to tlie eaforcement of 
public rights and thtro is no bar urder .Art. 226 of 
the Con.stitution to tlie High Cour; enforcing private 
rights by incaos of a woit of ma idamus or certiorari 
or a jy direcrioos suitable to Ihe eir-umstaiices of the 
case A I R 1957 All 2 34 (235) (Pt .V (Pr 6). 

Art 226 — Selection of Text Books for use ic the 

Schools — .Admiiiistradve rules or instructions framed 
by Government for selection - State Text Books Com- 
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mitlee copstituted under — Text Books ’'ordered to 
be prescribed’' subject to execution of agreement in 
favour of Government — Subsequent cancellation — 
—Validity -Power of Director of Public Instruction 
or Government to cancel *ext hooks prescribed by 
Text Book Committee — Imputation of mala fides — 
proof — Principles of natural justice — Absence of 
concluded contract and enforceible legal right — 
Issue of certiorari and mandamus— Poviers of Couit. 

Under the rules framed by the Government regard- 
ing the selection of text books for use in the schools 
in the State, the final right and duty of prescribing 
the books rest wholly on the Government; the State 
Text Book Com Tiittee is not the final arbiter in the 
matter, but only an adviser. This is as it should be 
because the Government are p>*rforminc a govern- 
mental function in prescribing text books foj schools. 

K governmental function is not ordirarily, aod per- 
haps cannot be, parted with completely in favour of a 
non-statutory outside body, like the St. te Text Book 

Committee. The intention of the Government must 
appear with unmistikable clearness bt fort a Court 
Is able to say that the Government has ci/enupits 
power or function in favour of a body like the Text 
Book Committee In the instant case, it cannot be 
said that the Government wholly relinquished its 
poweis and functions regatdii g the prescription of 
Hindi text books. The true position appears to be 
that the Government only inter ded to have the bene- 
fit of the opinion of the committee and did not 
surrender its right of final decision to the commit ee. 
The Government should at least be treated on a par 
with a private individual. If so tue Text Book C**m- 
mlltee in the instant case have no higher right or 
status than an agent of the Government. Before the 
action of an ordinary private agent creates legal rights 
in third parties the priocipal is entitled to revoke 
the action of the agent Even so, after the Text Book 
Committee selected the books and before such selec 
tioo created legal rights in the publishers or others, 
the Government was entitled to rescind that selection. 
The prescription of text books of a particular publi- 
sher, under the Government Orders, is a matter of 
contract between that publisher and the Govarnment. 
The agreement hai to be eitere 1 into with the Gover- 
nor of .\ndhra Pradesh by the chosen publisher. It 
is not the case of the petitiooers thit even without 
executing this agreement they would get a right to 
have their text books piescribed for the schools in 
the State It is only v, hen siu h contracts emerge that 
a legal light will reside in ihe petitioner®, andf it is 
only a parson who has an existing and specific legal 
right that can maintain a petition for a writ of certio- 
rari or mandamus or ask for an order or direction 
under Art. 226. 

There are well uiderstood limits set to the exercise 
of Judicial review under Art. 226 These limits re- 
cognise the necessity to allow the Government a rea- 
sonable amount of discretion to enable it successfully 
to carry on the administration of the country. There- 
fore, even marking the area of the Court’s powers 
rather widely, on y those administrative acts and 
orders which disregard or contravene a statute or 
statutory rul ^s, whicn aro in excess of the authority 
of the G ivernment, which constitutes fraud on the 
statute or on the powers of the Govern nent and 
which fail to ooserve the ru'es of natural juslice 
where hindmg p o visions require them to be observed 
will bo amenable to the puri<;d!ction of the High 
Court under Art. 226. la the instant case, no ques ion 
of non-compha'tco with law or statute arises; nor is 
there any fo.indat on laid for the animad version of 
improper condiic'; what iS oven more imtortant is 
that, there is no infraction of any vested right of the 
petitioners. In a case like the present, the question 
of natutbl juscice as embodied in uuii alteram partem 


(1950), Ait5. 226 & 32, Note 8 717 

cannot arise. This doctrine has application only to 
quasi I'udicial determinations and not to purely ad- 
ministrative orders. (1965) 2Andh W R 3^3 s A I R 
1905 Andh Pra 425 (428. 429, 430, 431) (Pts A to D) 
(Prs5, 7. 10. 12, 14). 

Art. 226 — Issue of writ for any other purpose— 

InteTiin relief. 1956 Andh W R 1044 i 1956 Andh 
hi 911: AIR 1957 Andh Fra 489 (491) (Pt B) 
(PrS) (DB). 

Art. 226 — Vested rig} t under S. 31, Assam Act 

17 of 1947 not taken away by amendment of 1954 — 
Refusal to entertain petition under S. 31 in view of 
Hmendment— Remecy under Art. 226 of (Constitution— 
Petitinr er has no other remedy except to come to the 
High Court and get a dirfction lor the hearing of bi.s 
revision application by the Commissioner See Sales 
Tex— As.'^am Sales Tax Act (17 of J947) S. 31(as 
amended by Assam Act 12 of 1954). AIR 1956 Asiam 
114. 

.Art. 226 — ‘For any other purpose* — lufringe- 

ment of legal rights -.‘‘ettlement of fbhery— Bidders 
invited— Fiihery not put up for sale— Right of bidder 
to invoke fu isdiction under Article — (Assam Land 
and revenue Regulation (1 of 18S6), R. 12 (framed 
under S. 155). 

Redress under Art 226 may be obtained not only 
for the enfoicament of fundamental rights conferred 
by Pari 3 but also for other legdl rights. The words 
‘for any other purpose' would surely include in- 
fringe nents of other rights. Infringemen’ oi a right 
involves an injury of some kind. Where there is an 
injury and there is no other mode of obtaining re- 
dre.s*;, relief may be g ven under Art 22h. A 1 R 1951 
SC 41 Foil. Notice issued inviting bidders to sale 
of fishery— Petiti ner going for bidding at sale— Peti- 
tioner deprived of opportunity of taking settlement 
of fishery as it was not put up for sale under R. J2 — 
Petitioner applying under Art. 226 challenging vali- 
dity of R. 12 — Relief held could cot be lefased to 
p titioneron ground that be had no h cus standi to 
apply for relief under Art 226. AIR 1951 S C 41, 
Applied A I R 1952 SC 12; AIR 1953 .As am 145 
and AIR 1953 Assam 155, Distinguishrd. 11 R (1955) 
7 Assam 510 i AIR 195G Assam 48 (52, 53. 54) (Pt Dl 
(Prs 14. 15, 17) (DB). 

Art. 226— "Any other purpose." 

Article 226 is not confined to the infringement of 
rights conferred by Part HI of the Consiitulion. 
Belief may be given by the High Court for 'any other 
purpose* ^hich means in cases where the petitioner 
h IS a legal right or where legal dutv is not perforrr- 
ed. ILH (19.53) 5 Avsam 263 : AIR 1953 Asjam 145 
(147) (Pt B) (Pr 9) (Db). 

Art 226-*Forany other purpose’— Existence of 

legal right not essential. 

Ordinarily the High Courts will not interfere, 
unless there is an infringement of some fundamental 
or legal right or there is an imminent danger of the 
infringement of such right. But in special cases the 
High Courts can interfere even though no such right 
exists but it is just and expedient for the (Courts to 
interfere with the order passed. This will always be 
at the instance of an interested parson who is able to 
prove that there exists a right not necessarily funda- 
mental or legal entitling the interfe ence by the High 
Ck)urt. But It will not be proper for the High Courts 
to interfere with an order of a public author tv call- 
ing upon a licensee, a di^; olaced person, who is allow- 
ed to occupy a building in certain area temporarily 
for purpo es of residence and businesn to shift his 

bijsioess to a locility which is being earmarked for 
thedispUcad persons. AIR 1956 Bhopal 27 (31 32) 
(PtC) (Prs 14, 16a). ‘ 
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;Art ‘226— Appilcafi )n for wriis nf certiorari and 
prohdotion — “Ar y * thf^r purpose ’ in the Article— 
Interim iniuir t inn - M tail. ability. 

Petition by the Presid- nt and a member of a 

Mimimpal R'.-d nndei- Ait. 226 of the Constitution 

tor writs ag:a-. t a iCAtion suporseding the Board 
was tileP aLVi ;ia interim iniunction petition was also 
falea. Uicopp?si(e part> in the injunction petiiion 
objectel on the ground that Jhe notiScatjon published 
was legal and the Collector and the executive oilicer 
have taken charge under it and that the main iDctition 
itself was not maintaii able. 

Held ; The interim petition has to be decided on 
the consi leration of tonabilify or otherwise of the 
main petitirm. 

The basis of the right to the main petition is that a 

legal right under the M inicipa! Act has been infring- 
ed. A petition under Art. 226 is tenable only to the 
enforcement cf fur-damerital right"'. The eipression 
tor any otn6r purpose*^ in Ait 2:s6 means a purpos© 
apciilary to the enforcement of such fundamental 
rights; no petition for the enforcement of merely a 

AIR 1952 S C 12, bel. on.: AIR l95i Nag 47 fl)- AIR 

"s A f R 1951 Orissa 81; AlB 1952 Cal 
31o; AFR l9.-;2 F^unj 58 and 176; AIR 1952 Trav Co 1 
and AFrt J9o2 Him Pra 35, Not foil.) 

The pelitioii which makes a grievacce net acpr. ^ 
any fundamental right undfr Chap. 3 of the Con^ti. 
tion but against a mere legal right under a 'oca! 
statute i.-; not tenaule under Art. 226 aod as suc/i 

.Ut. 226 — Applicant not pjs.^c^ u'ng anyfiindn. 
mental rigljt— f entitled to any wr-t. 

Article 226 deals with writ', co entorre the funda- 
mental rigUts under Art. 10 of the Constitution. 
V. here llie applicant does not p.-)ssess any su .h right, 

iiownt 01 mandamu; can be i^aued to enforce anv 
other right under Art 220. 195’ Cri L I 57 • t.it 

1951 BhopBl 5 (9) (Pt C) (Pr b). ^^57. .UR 

—Art 226--rower of High Court- Extent of-^o 

iDlraction of fiuidameidal nghi— VViit can be issued 
even to eniorcc legal riglu. 

Under .Art. 226 of the Con-iitution the rli?h Courf 

has the pow er t.) iisiie w rits and d rectioiis not onlv 
tor the euforcemeni of fundamental rights but also 
for other purposes. The Ui(,h Court may issue writs 
and directions tor the enforce.oent of a legal right or 

the perfoimanca of a legal duty even though there is 

.°1 ® right AIR 1957 S C 
^ Cal \V N 153 I ILR (19611 2 

1 A 1 B 1961 Cal 036 (640) (Pi C) (Pr 17) 

.~ Uonstiuction — “'For anv other nur- 
po.se -Meaning of-Teacher in Government Aided 
.chonl Applicntiin lor writ to compel recognition 
ol rpgbt lo imp'oved scales of pay. 

Whtre Iho pililiober. a confirmed teacher in a Gov. 
ernmeot aMcd s:bool, was cjPed up f-r an interview 
betore a heh clion Committee appointed by the Public 
oervice Commivion, {-k' te.‘.ling her suitability as a 
teacliev. for selection by the Commiliee euUiling her 
to improved 'Oalcs of pay aiuic’unccd by the State 
Covcrnmeiu, slie has a legal right to rnairfabi a peli- 
tiOi) au :cr Art. 226, challenging the legal conipe 
teacy of the Publij Snvice ConimihSicn to test her 
suitabihly. If the p€l.i[ir,i.f.r igt'O.es the dire tiou or 
order for^ interview, .she does so at her peiil The 
right to improve .'oales of pay or a riglu to be pre- 
vented from Ltirg jdopardised or f-. iscriminat‘"d 
against, by one s colleagues under similar conditions 
of service, is equally a right which (he law will res- 

^ 6 C ]2 and AIR 1952 

S C 16 Rel. On. 62 Cal W N 429 : .i I R 1958 Cal 
h45 (848) tPt A) (Prs 13, 14). 


Art, 226— Scope of Art. 226. 

Article 220, is liOt conficed only to the enforesment 
<^Mhe tundamenfal rights conferred under Part 3 of 

the Constitutior; No doubt the writs rpentioned 
therein yvould re j.veilable for the r nfcrcement of 
.such right'; but th^v are availaHe far the enforce- 
ment of ether rights wl ich do not come within the 
scope of Part 3 cf the Constitution. ^IR 1950 Bom 
365, Ref. AIR 1055 Cal .581 (.S83) (Pt A) (Pr 4). 

'Art. 226 The ;vo.''d.s “and for any other pur- 
po:o must mean “for any other purpose fer which 
any of the writs mentioned would, according to well- 
esUblisbed principles, issue” 87 Cal L J 149 : AIR 
19o2 Cal 315 {318) (Pt D) (Pr 1 1). 

Art. 226 — "For any other purpose *’ 

The words ‘for any other purpose’ contemplate 
only the enforcement of a legal right or performance 
of a legal ‘duty. (A I R 1950 Pat 3S7 (FB), Rel. on.) 

I L R (1953) Fh d 374 I A I R 1953 Hyd 228 (228) 
(Pt A) (Pr3)(DB). 

- Art 226 and (as applied to Jammu and Kashmir), 
Alt. 32 (2-.^) — Writ jurisdiction of High Court — 
When can be invoked. 

For successfully moving the Tliph Court byi means 
of writ petition under Art. 32 (2.A) of the Constitu- 
tion of India (as applied to Jammu and Kashmir) it 
is not necessary for an aggrieved petitioner to esta- 
I)lish violation of his fundamental right under Part 3 
of ihe Coii.^titution of India. A writ can properly 
lie cntertainrj on nther grounds also. Where the 
Sale:; Tlx O..Hccr has taken si.-'ps to levy and collect 
sales 1 9v,^\\ ithout ju i di^Mon and in contravention 
of Alt. 285 and Ihe error of law is apparent on the 
lace of the pro'’te^ings, a writ petition preferred by 
'he peMtioufr. assess'"^ i‘ competent- 1962 Kasli L J 
83 : ATR 1962 J and K 89 (96i (pt H) (Pr 26^ (OB). 
[Reversed on another point in AIR 1960 S C 1350.] 

——Art. 226 — Cons^ruction — “For anv other pur. 
r.nse” — .Meaning of — Right sought to he enforced 
must ! e a legal ri^jht. 

Held, on facts that the fact that the authorities 
choso to act against lav/ in some cases did not mean 
that High Court should force them to act against 
law in similar cases. He should have no grievance if 
the law is enforced in his case. AIR 1957 J 6c K 47 
(l)(Pr 1). 

.Art. 226 — Clause (2 A) added in Art. 32 by 

Constitution (.Application to Jammu and Kashmir) 
Order, 1054— “And for any other purpose” — Differ- 
ence bet veen the two provisions pointed out. AIR 
1955 N U C (J & K) 1550 (DR). 

Art. 226 — Scope — (Madhya BharatFolice Regula- 
tions, Fart 6, Chap. 8, S. 3 — Order under). 

The woT'is ‘for any ether purpose in Art. 226, refer 
to the enforcement of any legal right. Therefore, 
unl-ss there is an infringefnent of a fundamental 
right CO' ferred by Pait 3 of the Constitution of India 
Or any c'h'T l‘='gnl right, no petition can be entertainC'- 
und.er An. 2t0. 

The mere fac^ cf passing a surveillance 
under iM. R. Police Regu'n'ions does not give the 
p ’ ^ i 'nt r any right un' rr A''i. 226, because the sur- 
veillance order does not i;ifringe any fundimental 
rights. r 

I’cr Dixit, J. — The mariner in which the order or 
surveillance should be carried out is entirely in the 
discrerion of the police clHcer who^e duty is to 
out the ordtr. A dircctioji under .Art. 226 cannot he 
ih"ued to co'itrol this discretion of the P^lic® 

A I R 1950 Fdt 387 (FIM; A I R 1950 B -m 300 {i; b;> 

AIR 1951 Madh B 121 (FB), Hef. ILR (1953) Madb L 
162 : AIR 1954 Niadh B 63 (63, 64) (Pt A) (FfS 3. T) 
(DB). 
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— Art* 226— And for any other purpose — Meaning 
—Does not allo^ petitions for agitating public ques. 
tions. 

The expression ‘‘and for any other purpose'* in 
Art. 226 does not lend support to the coalention that 
even for the purpose of agitating public questions, 
the applicant can lesortto the process of quo war- 
ranto, mentioned in the Article. The expression can- 
not be interpreted to nieac a purpose other than 
protection of the legal rights of a person. Courts are 
only for the purposes of adjudicating upon legil 
rights of persons and it is not their province to 
decide questions of academic importance. The iuris- 
diction under Art. 220 can be invoked cnlv by or 
at the instance of a person, who has sufferea a legal 
injury at the hands of the executive Governoient of 
the State or some tribunal and the rights under the 
Article are personal and direct. (1952) 2 Mad LJ 
779 I AIR 1953 Mad 90 (97) (Ft B) (Pr 9). 

[Overruled on another point in AIM i957 Mad 17.1 

Art 220— Scope and exercise of the pawers con- 
ferred by —Lawtui detention of member of Legisla. 
live Assembly under Preventive Detention Act, 1950 

— pern ission lo atieod the silting of the Assembly 
during deteiitiuo — Fight to correspond with the 
Speaker of the Arsembly. 

Article 220 confers on the High Court extremely 
wide powers of interference and a correspoudirg ex- 
tremely heavy burden of responsibility. The fniners 
of the Constitution could never have contemplated 
High Courts constituting themsel\es on applications 
by all sorts of aggrieved persons into iiquisitorial 
tribunals supervising, criticising, modifying or can- 
celling the actions and orders of different depart- 
ments cf execultve authority, institutions, public 
bodies and last but not least of the Legislatures as 
regards their internal affairs which are controlled by 
the Speaker of the House audits committees, ft is 
only in exceptional cases that writs under the wide 
powers "for any otter purpose*’ can bo issued, such 
as for instance w'htre there has been a c lear violation 
of statutory law, when principlej of natural justice 
have been vnolated or perhaps where there ha? been 
mala hde discriadnatiau against an individual to the 
detriment of his rights. 

If a member of a Legislative Assembly is arrested 
and lawfully detained, though without actual trial 
under any Preventive Detention Act and the deten- 
tion is la wful, bona fide and for proper grounds, he 
cannot be permitted to attend the sittings of the 
flouse. But if a party in power detains a political 
opponent or continues his detention with the mala 
fide object of stifling opposition and prejudicing the 
paity to which he belongs in a forthcoming election 
there would be an undermining of the basis of the 
Constitution. 

During the perio 1 of his detention under the Pre- 
ventive Detei.tion Acta member of the Legislative 
Assembly has a right to conespond without Jet or 
hindrance with the Speaker and Chairman of the 
Committee of Privileges of the House. This right 
flows rot merely from principles of natural justice 
which will be violated bysu..h Utters being with- 
held, but as a continuing member cf the House, he 
would be entitled to this privilege under Art. 194 (3) 
of the Constitution. 64 Mad L VV 1031 : (1952) I 
Mad L J I I I L a (1953) Mad 93 : 1951 Mad W N 
838 : 1951 Mtd W N (Cri) 258 : .V I R 1952 Mad 117 
(118, 119) (Ft M (Frs 4, 7) (DB). 

-Art. 226 -Scope — Power to issue writ for pur- 
pose other than enforcement of fundamental rights. 

Under Art 220 power is confeired upon the High 
Court to issue not only writs in the nature of various 
categories specified in that article but those writ? 
themselves as also 'directions’ an J ‘orders and they 
may bo Issued not only for the enforcement of funda- 


mental rights but for any other purpose. 1951 Baj 
L W 56 : (1951) 20 I T B 214 : ILB (1951) 1 Baj 96 : 
AIB 1951 Raj 94 (2) (104) (Pi I) (Pr27o). 

[Overruled on another point in AIR 1954 S C 158.| 

Art. 226— Scope— **Any other purpose ** 

The woidi * any other purpose" weie embodied in 
Art. 220 in order to remove any doubt that the High 
Court's jurisdictiou l» issue the writs was confined 
merely to the enforcement of fundamental rights, 
because I he High Court could issue a writ otherwise 
than for the enforcement of fundarrertal rights, and 
that poiAcr of the High Court is saved and safeguarded 
by providing in Art. 226 that the writs can be issued 
not only for the purposes of enforcement of funda- 
mental r/gbts but also for any other purpose ; \ I R 
1950 Bmi 363, Foil. 1951 Raj L W 280 : ILR (1951) 1 
Raj 59 (DB). 


8 (a). Ejusdein generis, rule of. 

Art. 226— ‘For any other purpose’— Existence of 
right essentia lor e.xercise of jurisdiction under 
Art. 226. 


The words ' for any other purpose’’ in the Article 
have got to be construed in the context of what pre- 
cedes the same. Those w'Ords necessarily imply "for 
the enforcement of any other right." The founda- 
tion for the exercise of powers under .Art. 226 of the 
Constitution is the existence of a right in the peli- 
tioner and in the absence of any such riglvt possessed 
by the peiitioner, the ffigh Court cannot grant any 
relief to the petitioner under Art. 226 cf the Cons- 
titution. 1 L R (1956) 1 All 712 I A I R )956 All 503 
(505) (Ft A) (IV 7) (OB). 

;^Overruled cn another point in A I R 1960 All 477 
(FB)]. 

226— "For any oilier purpose” — Meaning — 

Jurisdiction of Judicial Commissioner's Court to 
issue writ-s. 

Applyirg the principle of ejusclem generis to the 
expiess.on ‘ for any other purpose ’, it would appear 
that the gent rality of this expression is restricted by 
the preceding expression "for the enforcement of 
any of the rights conferred by part 3." The expres- 
Sion limits the jurisdiction of the Judicial (Commis- 
sioner's Court of Bhopal lo issue only the writs as 
mentioned under Art. 220 only for the enforcement 
of any of the rights conferred by Pait 3 or for any 
other ancillary ;purpose. Consequently an applica- 
tion for is^ue oi u writ of certiorari to the Custodian 
General of Evacuee Property, New Delhi and a writ 
of prohibition to the Custodian of Evacuee Property 
of Bhopal, being outside the scope of Art. 220, the 
Judicifal CoinDiissioner’s Court cf Bhopal has no 
jurisdiction to entertain and decide it. AIR 1949 

Bom 277 and AIR 1950 Bo.m 3f3, Uistinc. AIR 1950 
Pat 387, Bel. on. A f R 1942 Cal 343, Ref. lo. AfR 
1952 Bhopal 16 (18) (Ft A) (Fr 11). 


Art. 220— "Any other purpose” —Meaning of. 

The words "any other purpose" in Art. 220 of the 
Con* titution mean no more than any other purpose 
ancill.ary to the enforcement of any of tlie rights con. 
ferred by Part 3 of the Constitution. A f R 1950 Pat 
887, Not Fell. 1952 Cri L J 660 : AfR 1922 Bhopal 1 
(3.4) (PI B) (Prs 9. 10. 12. 17). 

.Arts. 226, 19 'And lor any other purpose’ — 
Inlerprelat ion of — Legal right is very' foundation of 
application under Article 226— Foreigner though he 
has 1.0 fundamental right under Art. I9 has locus 
standi to claim legal right under Art. 22G — Held 

*-i£ht under’ 

S. 3L Calcutta Police Act, for renewal of licence 
petition must be dismissed. 


a 


Per P B, Mukherji J.-Article 226 is expressly clear 
bout the two fold purposes for which writs or 
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orders can he issued thereunder and that is (i) for the 
enforcement of uiy of the rights confer. ei by Part f If 
M the G >i ion and (ii) for any other purpose. 
One way ot ooking at th*s Article is that the word 

‘and IS not disji nctive bul conjunctive. Bat the trend 

ot decisions where the print was ircidentally dis- 
cussed appears to he against this view. The au‘ho. 
nties see n to indicate that the expression 'and tor any 
other pirpo.ce' in .‘\rticle 22 B of the Constitution 
should be taken disjunctively and the word 'and’ 
€hould be lead as ‘or’ anj the words 'any other 
purpose should be read as di tiuct and separate not 
connected with the enforcement of fundamenlal 
rights and not even as ejusdera gener’s. But this much 
Is quite clear that a legal righl is the very f J indation 
of an application urdcr .Article 220 . ft there is a 
legal right then a person can move the High Court 

c 1 appropriate order or writ: AIB 

1952 S C 1^, Rel. on; .AIR 1950 Bhopal 27 Dissent, 
trorn. Therefore, even if a foreigner h is no locus 
stSDGi to c*dirn 3 tujd<im 6 nt<il right under 19 ho 
can still have a locus standi to claim a legal right if 
he has any, and attempt to eif iree it by a writer 
order or direction under Art. 220. But sine- the peii- 

tionerin thecase has not any legd right ha is not 
entitled to any relief. 

Per Laik, J. — Though the main purpose of our 
Constiiution is to pro'ect the freedom of each indivi- 
dual citizen to carry on his trade or business through- 
out the territory of India in current ti nes the policy 
of the demotratic State is bound to be fl-xihle The 
need,s of the country, the invasion of the Indian terri- 
tory by a 1’ ortMgn State and .‘^ub.equeiit agreements 
between two Border States, the position tf other 
contiguous Foreign States the need to protect national 
Industries and such and all other relevant considera- 
tions- have no doubt lobe e.xamined by the Govern- 
ment from time to time and provisions have to be 

made and rules to be suitably adjusted Therefore it is 

idle, to sugpst. that there m ly be an unfettered and 
unrestricted freedom of running a business in this 
country even by a foreigner or that the policy of the 
G-vernment must be ixed and not changed, accord- 
ing to the requirements of the country. In the never 

'a'v 'Jiiistkeep pace wi’h the realities 
of the social and pol.t.cd evaluation of the country, 

as reflected in the Constitution. The State is to give 

effect to these avowed purposes of our Constitution 
0 promote the welfare of the people in preference to 
the Foreigners from the point of view of unity of 

oDime'”"’ ° ‘nterest, unity of title and unity 

The equal protec'ion of law does not mean that 
every law must have uuiversal application for all 
persons who are not by nature, attainment or circum- 
slances in iha same position but the varying needs of 
the different classes of p.-rsons often require seoaL^e 
trea inent, the argume .t thit the theoiT of "equal 

protection of law should also be e.xtanded in the cise 
ot tore.gaers, cannot be accepleJ: AIR 1951 S C 41, 

Pakistan must be regarded as a foreign power 
though not a foreign St„te in vie w of the Declaration 
Order (Foreign Stalest of 1950 ff a parson be a 
rakistani national fie would be a foreiiznfr Art 19 H) 

guarantee;, to In Ran Citizens only the right to cirrv 

on trad , it deev not apply to foreigners. Citizenshio 
has a reference to the politicil st itns of a person but 
not t> his civil rights. PikisUni national may he a 
Commonwealth citizen but the word ‘citizen' in the 

said context :s only an echo of thr phrase. 

There* 3 ie. the appellant, a Pakistani National, i> 
not eiitRled to no\/e the application under Art '>>9 
of theCon^itntK ii. Again under S. 39 of CalcutU 
Pol, ce Act there IS no ii.herani right of any citizen of 
India, far less of a non-cit'zen to run an eating house 


There cari be no question of any righl being infringed 

l.w: " K 1 8S"s C £“ 0 ”. 

prospect of having an interest in an undertaking! 
This right cannot thus be measured by the yardstick 
of the p.-inciples of the legal rights It mioht 
be like a hyphen which joins funda'-nantal *right and 

fore the appellant has got na legal right even’by the 
Re^on construction: AIR 1955 S C549, 

The ppression ‘Any other purpose’ in Art 220 

‘here would be no eiiHence of 
right which 11 the foundation of exercise of jurisdic. 
tion under Art 2ie. The petitioner in the casKng 
no fundamenlal r:ght, inherent right or any legal 

Ar- 220 of^thTr^ * application under 

Ar . Zdo ot tue ConstituM >□. 199,5 fl) Pn’ r i firo . 

J " 5 r? j f7V,j ‘J’, r. '■i « 'f" M W 

4J. 51, dS, 59. 60 , 64, 63 , 63 69 ) ( 03 ), 

has purpose’ 

itainP^rV contexl in which 

or mandamus, certiorari 

S ^31 rf Order of supersession under 

Local Self Goyernment Act 
hpcf notcill for interference b> the issue of 

0 with a view to quash the 
fhA oparsessiori, the High Court cannot restrain 

he opposite parties from giving effect to the order of 

air 1952 Cal 610. Rel. on. AIR 1932 
Cal 901 (904, 905) (Pt C) (Pr 25). 

Art.226 — "For any other purpose '— ‘‘Shall have 
power”— Meaning of. 

The words “tor any other purpose” necessirily 
pre.Mippavg tlie infringement of some right cr the 
other, though not any of the rights conferred by 

rart IJI, as a c >nd«tion precedent to he i^sue of the 
writs or orders There c^auld be no question of the 

grant of a relief by a Court without the infringement 
of a legal right. Furthfr the determioa'ion of that 
right should not depend upon the elaborate pro- 
cedure which is only possible in a suit but nut in the 
summary proreedings under the Article. The use of 
the words* “shall have power” in the Article em- 
phasises the fact that the issue of the writs, directions 
aril orders in question is entirely a matter for the 
discretion of the Court. And one of the grounds 

against the exercise of that discretion would be that 

the right claimed by the petitioner is not capable of 
being es ablisheJ in the summary proceedings under 

the said Article. 

";'Held, it was not possible for the Judicial Commis- 
sioner s Court on the material placed before it, or 
which could possibly he placed in the summary pro- 

to come to a finding whether the petitioner 
nai the right to claim the reliefs praNcd for by them. 

1 L R 62 Cal 596, AIR 194 ) Bom 229, Rel on. AIR 
1952 Him Pra & B 35 (36, 37, 3S) (Prs 12: 13. 15)- 

Arts. 226 & 32 (3) — “Any other purpose” — 

Words, if tube reai ciiisdem generis with purpose 
ruentioiied in Article — Interpretation of statutes. 

The wordi 'any other purpose” in Article 229 
should not he read as ejus iem generis with the pur- 
pp>e specially mentioned before. The power to iS‘iiie 
directions, orders or 'vnts under Art. 226 is drscre 
tionary and the rule of e)usdem generis ha> hut little, 
if any vaiue in construing a provisiv)n conferring 
discretionary powers on the juidiciary. Secondlyi 
the ride being one of mere c>astruclio i and not an 
inflexible one. it cannot be applied whe 0 its aoplica* 
tion woiil i defeat the geiv ral intent of the instrument 
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to be construed. The object of the article in giving 
<0 the High Court the discretionary jurisdiction to 
issue certain directions or writs is to secure the 
protection of Ihe rights of the public and to anpliate 
Justice and redress grievances in any matter which 
the ordinary course of law is too defective to reach. 
Its purpose is not merely to prevent the infringement 
only of those rights mentioned in Part /II. Coasis- 
tently, therefore, with the object of the article the 
words “any other purpose/* must be construed to 
refer to all purposes for which in English Common 
Law the high prerogative writs are issued, to wit, for 
the protection of the rights of the individuals, to 
check excess or abuse of powers. I L R (19.'>2) Madh 
B 231 ; AIR 1950 Madh B 46 (50, 51) (Pt E) (Pr 11) 
(DB). 


• Alt. 226 (1)— “For any oiler purpose” — 

Meaning of Issue of mandamus in matters of dis. 
cretion— Mandamus upon State ^Governments direct, 
ing it to refer dispute under S. 10 (1), proviso, Indus- 
trial Disputes Act— Industrial Disputes Act (1947), 
§■ 10 (1) proviso. 

Article 226 contemplates the issue of writs and 
directions for purposes olher than the enforcement of 
the fundamental lights. At the same time the woids 
^'for any other purpose” in the article can hardly 
mean that the High Court can issue wnts for any 
purpose it pleases. The correct interpretation is that 
the words mean for the enforcement of any legal right 
and the performance of any legal duty.’ To that 
extent the words must be read ejusdem generis, which 
is the ordinary principle of construction. Moreover, 
it could never have been intended that resort could 
be had to this extraordinary procedure where an 
adequate remedy is available by ordinary legal pro- 
cess, for example, by suit, otherwise the ordinary 
lega* procedure, including the payment of court-lees, 
would be abrogated. An application under \rt. 220 
is and must remain an extraordinary remedy to be 
used where ordinjry legal process cannot give 
adequate acd prompt leliti. 

It is well settled that mandamus will not issue in a 
matter of discretion. Under sub-s. (1) to S. 10, Indu 
strial Disputes Act, 1947 and the proviso thereto, it" is 
a power or discretion that is given rather than a duty 
or obligation. The word "inexpedieut” in the proviso 
is very wide and despite the use of the word ‘ shall’* it 
givescompletediscretion toG3verhment. Where, there- 
fore the >tate Government refuses to refer the industrial 
dispute under the proviso writ of mandamus under 
Art. 220 cannot be issued directing the Government 
to refer the dispute under the proviso Bagaram 
Tuloule V. State of Bihar, 1951 Cri L J 1509 i (IQ.^O- 
51) 2 F J R 71 : ILR 29 Pat 491 : \ I R 1950 Pat 387 
(38b to 391) (Prs 5. 6, 8. 9, 10, 11. 15) (FB). 

8 (b). Non-fundatnettal rights, enforcement of. 

See Notes 71 and 81. 

9. “Any person” meaning of. 

Art. 226— Against whom writ cac i'sue— No inde- 
pendent order passed by Divisional Superinlendert, 
Northern Railway— No relief can be granted against 

him. AIR 1955 NUC (Mi) 5818. 

Art. 226 — The words ‘ any person or authority" 

include Courts and tribunals whether under the 
appellate jurisdicti m of he High Court or not. 1952 
Cri L j 1695 : I L R (1952» 1 All 55S : AIR 1952 All 
963 \966j (Pt D) (Pr21) (DB). 

Art. 226 -Application agaicst corporate bod) like 

State Medical — Kacul y by its name is legal — S*ate 
Medical Faculty as such is a person against whom 
direction and order of writ can issue. I L R (1953) 2 
Cal 107 I 56 Cal W N 861 : A I R 1953 Cal 212 (213) 
<Pt B) (Pr 11) (DB). 

[Vol. 4.] Fn.D. 40. 


—Art. 226— “Any person.” 

The power of Ihe High Court to issue a writ under 
Art. 220 to “any person” can only mean the power to 
issue such a writ to any person to whom, according 
to well fstablished principles, a writ lay. A writ may 
issue to the General Manager of Indian Railway. 87 
Cal L J 149 I AIR 1952 Cal 315 (318) (Pt C) (Pr 11), 


10. Appeal from order in. 

• ~~'Art. 226 — Assessment without jurisdiction 
validated by U. P. Act (14 of 1956) — Assessee given 
right to apply for review of orders made under U. P. 
Act (3 of 1949) — Assessment order set aside under 
Art. 220— Feview of order under Art. 226 under U, P, 
Act 14 of 1950 is not maintainable — Review applica- 
tion dismissed by single judge — Ordpr is judgment 
under Cl. 10 of Letters Patent (All) and Chap. 8, R. 5 
of Allahabad High Court Rules and appealable. See 
U. P. Agricultural Income Tax Act, 1948 (3 of 1949), 
S. 2. AIR 1963 SC 946. 


• Arts. 226 and 227— Interlocutory orders by 

High Court in writ proceedings— Interference by 
Supreme Court. 

Although ordinarily the Supreme Court would not 
entertain an appeal against an interlocutory order 
passed b) the High Court in the writ proceedings 
pending before it, yet it would interfere with such 
orders when exceptional and unusual features in the 
case presented before it warrant such interference. 
Nagendra Nith Bora v. Commissioner of Hills Divi- 
sion and Appeals, Assam, 36 Mys L J 389 : 1958 
S C J 798 : 1958 S C A 572 i 1958 SCR 1240 : AIR 
1958 SC 398 (413, 414) (Pt G) (Pr 31). 

Arts. 226, 133 — Order holding that proceedings 

utdtr Art. 220 were not appropriate — (Civil P. C. 
(1908). Ss. 1U9 (b) and 110)-A[R 1959 Pat 175. 
Doubted— No adjudicaticn upon right of applicant to 
obtain writ — Article 220 gives power to High Court 
without giving any one right to invoke that power. 
See Ibid, Art. 133. AIR 1958 All 800. 

Art. 226— Petition by employer— Union of Emplo- 
yees made respondent — Appeal by Union against 
decision given in petition — Employer could not ques- 
tion maintainsbility of appeal on ground that appeal 
was by the Union and not by employees individually 
( 1965-66) 29 F J R 170 : AIR 1964 Cal 80 (91) (Pt D) 
(Pr36)tDB). 

• Art. 226 -Order passed in writ pioceedings 

under Art. 226 — Nature of — Order disposing ol writ 
petition is final and amounts to judgment — Effeet of 
the order on proceedings before lower tribunal not 
material. See Ibid, Art. 133. AIR 1964 Mad 194 
(FB). 

Arts. 226 and 133 (1) fa)*— 'Judgment'- Meaning 

—Order refusing to issue writ under Art. 226 is not 
judgment or final order. See Ibid, Art. 133 (1) (a). 
AIR 1955 Nag 257. 


^ Arts. 226 and 227— Powers under — Art. 227 

does not g ve power to hear appeal where it does not 
lie. See Ibid, Art. 227. AIR 1953 Nag 89 (FB). 


A*t 226— High Court can look into documetts 

referred to in the order sought to be quasiied. 

In exercise of its jurisdiction in a writ of certiorari, 
the High Court cm look into any of the documents 
refeired to in the order itself or the pleadings which 
initiated the proceedings. (1965) 1 Lab L J 349 
(Orissa). 


Arts. 226. 133 (1) and 227 — Nature of Proceed- 

ings- ‘linal Order’ ‘Civil proceeding’ — (Income-taY 
Act (1922), 8. 23)- (Civil P. C (1908)*:S. 109)- (Words 
and Phrases — 'Civil Proceeding’). See Ibid. Art 133 
(1). AIR 1956 Pat 175 (DB). 
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Art.22f.— Thc-uorcT Judgment” in S.369Criminal 

F. C. means judgment of conviction or acquittal. A 
decision on a writ petition is neither a case of convic- 
ijon nor that of acquittal. See Criminal P. C. (1898), 
S. 369. ILK (195*^) Patiala 31. 


9 Art. 226— Nature of proceedings under Art. 228 

— Order of assessment to sales tax- Writ petition 
challcngirg order — Petition allowed and assessment 
quavheti- Order of High Court is judgment, decree 
or order in a ‘Civil Proceeding’ within Art. 135 — 
High Court competent to grant certificate under 
Art. 133 (l)(c). Seelhid, Art. 133. A I R 1965 Punj 
459 FB). 

Supreme Court 

• Arts. 226. 1 33— Taxation proceedirgs— Appeal 

to Supreme Court from High Court— Infringement 
of civil rights by taxing Act— Proceeding for relief 
initiated by way of juit or prerogative writs— Falls 
within the scope of 'Civil Proceedings’— Orders of 
High Court — Appealable to Supreme Ccurt as any 
other civil proceedings— Income-tax Act (11 of 1922), 
S. 18- A (6), Fifth Pioviso added by Act 25 of 1953) 
—Penal interest — Advance tax — estimated tax less 
than the statutory percentage — Otiicer obliged by 
statute as it stood then to charge penal intereU — No 
levy made at the regular assessment — Conferment 
of power on officer in prescribed circumstances to 
waive or reduce interest with retrospective effect— 
Rectification proceedings — Prescribea circumstances 
existing in the case ct the assessee — Penal interest 
added in rectification proceedings - Failure to take 
note ot law deemed to be in force — Order illecal 

liable to be quashed- Interpretation— Taxing statutes 

Proviso enacted with i ctrospective operation in 
circumstances prescribed — Prescription made sub.ee. 
quently by rules — Retrospective operation cf the 
rules. See Ibid. Art. 133. AIP 1965 S C 1818. 

«— Art 226- Madras Hindu Religious and Chari. 
t»Dle hudowmeus Act (19 ot 1951) (as amended in 
1959 and 1961), S 64 (-J) - Notification nnder - 

Validity challenged by a writ petition — Higi Court 

not is.'uing writ uncer the impie'sicn thafrotitica- 

tion would shortly expire - Subsequent legislation 
extending Its life not considered - Hcjection of peti- 

Tr°R erroneous and set aside. 

ILR^ (1962) Mad 449, Reversed. Sri.la Sri Subra- 



—Art. 22C-New point in appeal before Supreme 
l^urt against High Court order upon writ netition 
See Ibid, Art. 132. AIR 1965 S C 1JG7. 

• . 226-Jurisdiction— Power of High Court 

to interfere. 

The High C)urt observed that the petitioner had 
challenged the aiithorit> of the State Government to 
enact 0 law whereby tax on the sale of goo, is outride 

the State could be levied and the application of the 

law itself to (he circumstances of the case. The 
petitioner had abo averred in his petition that he 
had a tundamertal right of free trade and any .such 
imposition infringed that right of t he petitioner. So 

the High Court did not vntertain the olea in bi- 

.n appeal by Special Leave ; ‘ * 

f * ■ f f ' . given good reasons 

lor interference. S ’ate of Rajasthan v Karamchanrl 

Thappar. (1965 16 S T C 412 : AIR 1965 SCQl^ 
(916; (PtB) (Pr 16). ^'-yid 

■ Art. 226 — Supreme Court — Practice — Trial 

Court retusi'.g to issue a rule nisi on application 
under Art. 22H— Appellate Court reversing tPe order 
—Appeal to Supreme Court under Art. 136-Conten 
tion that appellate Court should not have interfered 


with discretion exercised by trial Court— Held thal 
orders of both Courts are interlocutory — Though 
powers under Art. 136 are very wide. Supreme Court 
doe^ not interfere with such orders— Secondly, order 

o! appehste Court merely being that rule nisi should 

reason to interfere with it. See 
Ibid, Art. 136. AIR 1964 S C 1636. 

Arts. 226, 136— Appeal against order of High 


I --At- — Q A AXlfcU 

Court uLoer Art. 226— Question of jurisdiction can 

only be argued. 

Where tne appeal has been brought against the 
decision of the High Court and Ihe appellant had 
moved the said High Court under Art. 226, and 
that too against the order of the Collector of CuS‘ 
toms, the only point which could be argued by the 
appellant would be one of jurisdiction. British India 
Mearn Navigation Co., Ltd. v. Jasjit Singh, Addl. 
Lolleclor of Customs, Calcutta, (1965) 1 S C A 424 : 

^ ^ : (1964) 34 Com Cas 689 r 

(1964) 2 Sej 543 i AIR 1S64 S C 1451 (1453) fPt B) 

I At i } • 

? . 226, 136, 32* — Other remedies open — 

Supreme Court to interfere. 

-he Supreme Court generally does not entertain 
appeals against the orders passed by a Tribunal 
unless the alternative remedies provided by the 
relevant Act by way of appeals or revisions have 
been pursued by the aggrieved party. Against the 
®jder of confiscation and fine passed by the (Collector 
of Customs under the Sea Customs Act an appeal is 
*^®^p6tent, and against the decision of the appellate 
authority, a revision also lies. The rule that a party 
who applies for the issue of a high prerogative writ 
should, before he approaches the Court, have ex- 
hausied other remedies open to him under the law, 
mough not one which bars the jurisdiction of the 
Couit to entertain the petition or to deal with it, is a 
rule which Courts have laid down to the exercise 
of their discretion. (Whtre. however, the writ peti- 
tions were presumably admitted because they raised 
a question of some importance which haa already 

some appeals properly brought before 
uie supreme Court under Art I'^G, the Supreme 
Court allowed the counsel to argue these writ peti- 
tions on the question of construction alone). AIB 
1961 S C 1506, Hcl.on. British India Steam Navi- 
gation Co, Ltd. V. lasfit Singh, Addl. Collector of 
Customs, Calcutta, (1965) 1 SC A 424 : (1964) 1 
S C VV R 463 I (1904) 34 Com Cas 689 : (1964) 2 
SCI 543 : A I R 1964 S C 1451 (1453) (Pt O 
(Prs 7, 8). 

® Art. 226 — Application filed after filing of 

appeal against order of assessment to Sales Tax 
Appellate Tribunal — Supreme Court granting Spe- 
cial Leave to app‘al against order of High Court 
refusing to issue w rit— Uisrai>sal of Sales Tax Appeal 
by Sales Tax Appellate Tribunal subsequently — High 
Court al'-o dismissing application for direction to 
tribunal ( i refer a question of Jaw raised in that 
appcj] Held, that order did not ha? the appeal 
against the order in ihe writ petition. Chandra Bhan 
(Josain v. Sfate of Orissa, 1963 Ker L T 1063 : 30 
CutLT 145: (1963) 14 STC 766: 1964 SCD 
195 : (19^4) 1 S C J 575 : (1963) 2 S C W R 151 r 
(1964) 2 SCR 885. 

• Art 226 -Certificate under Art. 132 (1) — High 

Court holding that case involves substantial question 
of law as to interpretation of Art. 220 and not Ait. 311 
— Effect is to en;ibie appellant to appeal to Supreme 
Court on ground that question of interpretation ol 
Art 22C ha' been wrongly decided by Il'gh Court 
and if appellant wishes to appeal on any other 
ground he can move Supreme Court for necessary 
leave as required by Art. 132(3). See Ibid, Art. l3-(l/‘ 

AIR 1958 S C 325. 
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Art. 226— Order of High Court under Art. 226 

— Appeal to Supreme Court— Enquiry into merits of 
rival claims. See Ibid, Art. 136. AIR 1957 S C 529. 

• Art. 226— Applicability — Decision of Deputy 

Collector under S. 20. Minimum Wages Act— .Applica- 
cation under Art. 220 — Objection to jurisdiction of 
Deputv Collector on ground that determination in- 
volved complicated question of law — Supreme Court 
refused to entertain objection hence High Court under 
Art. 220 and also-Supreme Court in appeal arrived 
at the same conclusion as did the Deputy Colleelor, 
whatever infirmities might have attached to the 
Collector’s -orders. See Ibid, Art. 133 (IXc). AIR 1957 
SC 227. 

• Art. 226 — Appeal — Orders under Art. 220— 

Interference. See Ibid, Art. 133 (1) (c). aIR 1937 S C 
227. 

• Alts. 226. 133 (1)— “Judgment or final order” 

— “Civil proceedings'* — Meaning —Order dismissing 
proceedings under Art. 220 — Whether can be judg- 
ment or final order in civil proceeding \vithin Art. 
133. See Ibid. Art. 133 (1). AIH 1962 Ker 1 (frB). 

• -Arts. 226. 133(l)-Crimmal P.C. (]S98),S. 491 

— Petition for writ of habeas corpus — Decision on 
is a judgment or at least final order within Art. 
133 tl). 

When In a petition for writ of habeas corpus 
decision is given on merits after hearing arguments, 
whether the petition is allowed or is leiused, it 
determines the right of the detenu or person in 
illegal custody to be released from the same or not, 
and at the same time the right of the party ha\ing 
the custody to maintain the same or not. Such a 
decision is a Judgment, or, in any case a final order. 
Ram Kumar Pearay Lai v. District Magistrate. Delhi. 
ILR (1965) 2 Puni 853 ; 1966 Cr L J 153 : AIR 1960 
Punj 51 (54 to 58) (Pt C) (Pr 8) (FB). 

— Arts. 226 and 132 (1) — Substantial question — 
Question of extent of power under Art. 226 to issue 
certiorari — Leave should be granted — Writ — 
Certiorari — bcope. 

Where the question involved in the case was whe- 
ther the High Court can, in exercise of its powers 
under Art. 226, Constitution of India, call up an orcer 
of an inferior tribunal, where no other remedy exists, 
examine it on its face and see there what the tribunal 
took into account and what it disregarded and if 
error be found quash it. 

Held, that though the case itself was not of great 
importance or magnitude an important and substan- 
tial question as to the interpretation of Art. 220 is 
involved and leave should be granted. 195 1 Nag L J 
(Notes) 193 (DB). 

Letters Patent. 

Arts, 226 and 227 — Appeal — Order of .single 

Judge dismissing petition — Appealability — (High 
Court Rules and Orders — Allahabad High Courts 
Rules, Ch. 8, K. 5). 

Supervisory power, which expression has beenu^ed 
to indicate the nature of the power exercisable by the 
Court under Art. 220, partakes of the 'namre of a 
power of judicial review and scrutiny; not so the 
power of superintendence, as stated in H. 5 of Ch 8 
of the High Court Hules, which partakes of the 
nature of administrative or quasi-adniinistrative con- 
trol. An appeal, therefore, lies from the decision of a 
single Judge of the High Conit dismissing a petition 
under Arts. 226 and 227. AIR 1955 All 105 and AIR 
1957 All 414 (FB), Rel. on. AIR 1957 All 671 (675) 
(Pt A) (Pr 26) (DB). 

Aft. 226— Petition for certiorari dismissed — L. P. 

Appeal — Interference. (1958) 2 Andh W R 515 : fLR 
(1958) Andh Pra 829 ; AIR 1959 Andh Pra 174 (176) 
(Pt D) (Pr 11) (DB). 
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Art. 228— Letters Patent (Mad), Cl. 15- Order of 
single Judge in writ proceedings — Appeal — Power 
of Court to interfere. See Letters Patent (Mad), Cl. 15. 
AIR 1958 Andh Pra 140. 

Art. 226— Letters Patent (Cal.), Cl. 15 — “Judg- 

rnent” — Test to determine — Proceeding arising out 
of income tax assessment— Application under Art. 226, 
Constitution ol India — Disposal of application 
whether judgment. See Leners Patent (Cal.), Cl. 15. 
AIR 1959 Cal 420. 

• .\rt- 220— Judgment of single Judge of High 

C.>>urton application undei— Appeal, if lias-Limiia- 
tion for appeal, bee Letters Patent (Calcutta), Cl. 15. 
AIR 1953 Cal 433 (SB). 

— — Art. 226— Jurisdiction of High Court — Nature 
of — Appeal against order under Article Limita. 
tion —(Letters Patent (Cal), CIs. 11,13, 16,22, 
24 and 27) — (Limitation Act (19U8). Art. 151 and 
S. 5) — High Court Rules — t Calcutta) High Court 
(Appellate Side) Rules, Chap. II, R. 8 ai,d Chap, 

Ilf 2)« 

In exercising the power under Art. 220 the High 

Court does not exercise any of the jurisdictions vest- 

ed in it under CIs. 11, 13, 10, 22, 24 and 27 of the 
Letters Patent 

la exercising such power the High Court exercises 

only an original and not an appellate jurisdiction, 
tor (he applicant in such proceedings asks in effect 
for a decision of the dispute between himself and the 
inferior tribunal or the public official, who is one 
of the respondents in the application, for the first 
time, there having been no decision of that dispute 
previously by any other tribunal. 

T^herefoie Art. 151, Limitation Act, applies to an 

appeal from an order under Art. 220 of the Consti. 
tutioo. 

Hule 8, Chap. II, (Calcutta) High Court (Appellate 
bide) Rules, which when read wilh R.2 ofcihap VIH 
of those Rules has the effect of prescribing u sixty 
days period of limitation for such appeals, is ultra 
v.res, invalid and ineiiective in Jaw. 

(It was, however, held in this case that the apneal- 
laiit, who was misled by the Rules in computiDc the 

period of limitation, had suilicient cause within the 

meaning of S 5, Limitation Act.) AIR 1952 Cal 753 
(754. 755) (Pt a; tPrs 4, 5, 8. 9 10) (DB). ^ 


■—Art. 226-Letters Patent (Nfadras). Cl. 13-Juris. 
diction ot High Court to receive plaint which had to 
be tiled m inferior Court ia mofussil — (Civil P C 

U90S), S. 151) — S. R. No. 145247 of 1957 (Mad)*, 
?958 Mad''S/4 (Madras), Cl. 13. AIR 

"Art. 226— Order of single Judge under Ait 227 

and not Art 226 — Letters Patent Appeal is not main- 

ig's^Mad 2^7 

Art. 226 — Letters Patent Appeal — Interference 
in case of discretionary order. See Letters Patent 
(Madras), Cl. 15. AIR 1954 vlad 1144 (DB). 

"Aft- .226 - Proceedings under, for writ of 
cert.orar. are of the nature of Ordinary Original 
Civil Juriidiction and not revisioiial iurisdiction — 
Orders insuch procetdiiig are judgments — Appeal 
lies from decision ot single Ju ige to Bench ol two 
Judges - Letters Patent (,\lad.), Cl 15 . 

Au appeal lies from an order passed by a single 
Judge of the High Court, sitting under R 4 ol the 
Rul^ framed by the High Court un er .Art 2-5 of 
the C( nstitutian, and idded as Appendix VH to' the 
Appellate Side Rules and piibli.shed ia Fort St 

George Gazette dated 28-4.1051, upon a petition for 

a writ of certiorari, to a Bench ot tivo Judges 

ml' ‘^8 order being a (udg- 

ment. The bar under Cl. 15. that no appeal will 
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from the decision of a Single Judge made in the 
exercisj of revisional jurisdiction has no appHcahon 

to proceedings under Art. 226. 

The matter involved in the proceeding for writ 
of ceirtiorari under Art. 226, is a civil proceeding. It 
is not a criminal proceeding nor is it in the nature 
of miscellaneous proceedings such as matrimonial, 
testam'=ntary, admiralty or other jurisdictions of the 

High Court. The jurisdiction of the High Court un- 
der Art. 226 is in the nature of its Ordinary Original 
Civil Jurisdiction. 

The revisional jurisdiction contemplated under 
Ci. ]5 of the Letters Patent refers to revisions from 
Subordinate Courts and not from inferior quasi- 
judicial tribunals. Neither under S. 115, Civil P. C. 
nor under 5. 107 of the Government of India Act, 
1919, did the High Court have any jurisdiction to 
interfere in revision against any order passed by a 
quasi judicial tribunal or authority. Such being the 
case, when Cl. 15 of the Letters Patent speaks of an 
order made in the exercise of revisional jurisdiction 
can only be understood as a jurisdiction exercised 
by the High Court over a subordinate Court. ILR 
(1952) Mad 698 i 64 Mad L VV 1021 : 1951-2 Mad 
•C J 597 : AIR 1952 Mad 300 (302, 303) (Ft A) (Prs 6 
8, 9)(DB). 

Art. 226 Appeal — Decision of single Judge 
quashin^^g order — Further direction added under 
Art. 227 ~ Appeal — If barred. See Letters Patent 
(Punjab) (1919;, Cl. 10. AIR 1961 Punj 24 (DB). 

■■"“Arts 223 and 227 — Supervisory jurisdiction of 
High Court over Rent Control Tribuuals —Order by 
Single Judge— Appeal under Cl. 10, Letters Patent 
(Punjab) — Whether competent — (Letters Patent 
(Punjab), Cl. 10)— (Houses and Rents — Delhi and 
Ajmer Mervvara Rent Control Act (1947), S. 7-A). 

The Rant Controller and the District Judge ap- 
pointed as an appeal Court under the Delhi Kent 
Control Act are required to act judicially and, there- 
fore they are subject to ^upe^visory jurisdiction of 
the High Court under Art. 226 of the Constitution 
and a writ of certiorari crn i)3 issued quashing their 
orders it Ihe orders have been made in disregard of 
the principles of natural justice, etc. 

Where the landlord applied under Arts. 226 and 
227, Constitution of India, seeking to quash the order 
of the appellate authority (District Judge) under the 
Delhi Rent Coiitrol Act dismissing the landlord's 
appeal against the order of ihe Heat Controller fixing 
standard rent and the single Judge of the High Court 
treating the petition as one unier Art. 227 of the 
Constitution, dismissed it and the landloid filed a 
Letters Patent appeal Uijdor Cl. 10. 

Held , in substance the landlord appellant's appli- 
cation was both uader Art 226 and Art. 227 of the 
Constitution and that the judgment of the siugle 
Judge amounted to dismissal of the petition under 
both the articles- 

In this view, an appeal under Cl. 10, Letters Patent 
against the order of the single luJge of the High 
Couit was competent. 01 Pnni L H 315 : ILR (195;) 
Punj 859 : A 1 R 1959 Pji*] 291 (294) (Pt A) (Pr 9) 
(DB;. 

Art. 220 — Limitation Act (1908), Art. 151— Ap- 

plicition under .Art. 220 heard and accepted by 
Single judge of lligti Court — .Appeil from order to 
Division Bench —In nita! mn — Article I5I applies — 
Appeal barred if filed bevoad 20 days. See Limitation 
Act (1908;. Art. 151. Ai'U 1958 Punj 365. 

• Art. 223— .Appeal — Order dismissing petition 

under Art. 226, whether “judgment, decree or inal 
order". See Ibid, Art. 13 5. AIR 1957 Punj 173 (F13). 

Notice. 

Art. 226— Appeal -Procedure in — Rules framed 


A f Application made uuder 

Art. 226 dismissed la hmine - Appeal from such 
Order— Appeal need not be heard et parte. 

An appeal from an order under Art. 226 of the 

Constitution dismissing an application in limine has 

to be heard upon notice being served and not ex parte. 
The Roles framed by the High Court in this respect 
provide that an appeal has to be disposed upon notice 
to the respondent. The obvious purpose of such 
notice is to enable the respondent who is the party 
affected by it to exhibit to the Court the grounds upon 
which he opposes the appeal. A I R 1963 Cal 152 
(lo6, 160) (Pt B) (Prs 13, 34) (DB). 

Procedure. 


-—.Art. 226— Writ appeal— Appeal —Fresh vakalat 
whether necessary for filing appeal. 

Where the original vakalath contains an authorisa- 
tion tor tiling the appeal also, if the decision, in the 
writ application went against the client no fresh 
vakalath is necessary for tiling the appeal. 1958 Ker 
L J 484 I 1958 Ker L T 387 : I L R (1958) Ker 870 : 
AUi 19o8 Ker 33S (339) (Pt B; (Pr Ij (DB;. 

New plea or new point. 

• Aris. 226 and 133 — Appeal from order on writ 
petition —New objection — Objection not raised before 
the High Court — Cannot De raised in appeal — 
Supreme C>urt — Practice, Sarju Prasad Saba v. 
State of U. P., (1965) 2 5 C VV R 1061 i (1965) 2 
SC A 794 : (1965) 2 S C J 411 i A I R 1965 S C 1763 
(1766) (Pc B)(Pf 6). 


Irt. 2 26 — Vew pica — Writ appeals. 

In an appeal from an adverse order made on an 
ap jlication tor a writ of mandamus, the appellant is 
not entitled to a consideration of new paint involv- 
ing an investigation into facts. AIR 1959 Cal 128 
(13ij (Pt C) (Pr 13) (DB). 


Art. 223 — Appeal — New plea — (Civil P* C. 
(I90S), S 10 1). 

Before the trial judge it was not contended by the 
employees that on an app’ication for a writ of 
certiorari he was not entitled to go into and revise 
the finding of the Appellate Fiibunal that the appeal 
before it was maintainable. Nor was any such ground 
taken in the memorandum of appeal. In opening the 
appeal, however, the counsel for the appellants put 
the ground in the forefront of the point.^ which he 
v\ished to argue. 

Held, that the appellant should be allowed to take 
it because it was a pure question of law going to the 
root of the urisdiction ot the trial judge and because 
it was clear that the hearing would go over the day 
so that the 1 esponJents would have sufficieat time to 
consider it (1956) 2 Lab L J 328 : 60 Cal VV N 602 t 
AIR 1957 Cal 5G0 (563) (Pt A) (Pr 11) (DB). 

Art, 226 —Appeal — New point — (Letters Tatent 

Cl. 15). 

W'here the existerce of a staading order of the 
Government to supply the respondent with a monthly 
quota of cement, which was a question of fact was 
neither alleged in the petition unde; ^rt. 226 nor raised 
in the proceedings on the petition, so that the opposite 
party had no c>pi>oituiit/ to meet ir, the respondent 
was not allowed to raise it in an appeal 
order pis^eJ in ihese proceedings. 57 Cd \V N 790. 
AIR 1951 Cal 159 (162) iPt B (Pr 10) (DB). 


Art. 226 —New point. . . 

Entirely ne ,v point, pirticiilarly not being a P 
point of law, not even hinted at in the • 

Arl. 226 cannot be urged in appeal. 5S Cal W N ^6 
AIR 1951 Cal 151 (15<) (Pt B) (Pr 8; (OB). ^ 

Arts. 220 and 311 — Writ appeal “ plea 

Departmental enquiry — Allegation of bias ag 
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enquiring officer cannot be allowed to be raised for 
the first time. AIR 1957 S C 425, Rel. on. 1901.3 
A E R 62 1. Ref. ILR (1965) 1 Mad 487. 

- — Arts. 226, 20 (3), 14 — Practice — Appeal from 
decision on a writ petition — Validity of a section 
challenged on ground of contraveition of Arts. 14 
and 20 3) of the Constitution — Plea under Art. 14 
neither taken before lower Court nor meitionedin 
grounds of appeal— Question allowed to be raised in 
view of importance of the matter. 1963 (2) Cri L J 
636 : ILR (1964) 1 Mad 451 : (1965) I Mad L J 465 : 
AIR 1963 Mad 434 (435) (Pt D) (Pr 1) (DB). 

Abatement. 

Art. 226— Petition challenging orderof dismissal 

of election petition — Dismissal— Appeal — Superses- 
sion of Municipality — Effect— Appeal, if abates 
The appellant filed an election petition in which 
he challenged the election of the first respondent on 
the ground that the latter was disqualified under 
S. 13-D (f) read with S. 43 (1) of the U. P. Muni- 
cipalities Act, 1910, for bsing chosen as the President 
of a Board. The petition was dismissed and he ap- 
pellant then questioned the correctness of the Tribu- 
nals order oy a writ petition ^hich was also 
dismissed. During the pencency of appeal against the 
order the Municipality vras supersede and the ques- 
tion was whethertbe appeal had become infructuous. 

Held, that the supersession of the Board did not 
deprive the appellant of his right to appeal against 
the order dismissing his petition, and as an important 
question had been raised as to the eligibility of the 
person who hid been elected as President, a final 
decision by High Court on the question was desirable. 
AIR 1955 S C 010, Rel. on. 1957 All L J 895 : I L R 
(1957) 2 All 235. 

Limitation. 

Art. 226 — Limitation Act (1908), Art. 151— Is ap- 
plicable to an appeal against the decision given under 
Art. 226 — (Letters Patent (Cal), Cl. 15). See Limita- 
tion Act (I9U8). Art. 151. AIR 1953 Cal 433. 

Court fees. 

• Art. 220— Appeal to Supreme Court from order 

of High Court in a single petition under Art. 226 of 
the Constitution challenging the validity of various 
assessment orders - Court fees and other charge; pay- 
able — If to be as on a single appeal or several ap- 
peals in respect of each assessment order. 

Where a person filed a petition under Art. 220 of 
the Constitution challengUg the validity of various 
assessment orders there is only one proceeding. It 
could not be said that there were as many proceed- 
irgs as there were assessment orders, for the peti- 
tioner had by a single petition challenged them all 
together. When an appeal is taken to the Supreme 
Court from thejudgmtnt of the High Court in such 
a petition, it is impassible to contend that there are 
more appeals than one. Therefore such an appellant 
is liable to pay one set of Court- fee and other charges 
as in a single appeal. Petition for Special Leave 
No. 673 of 1959 and Civil Appeals Nos. 402 to 465 
of 1960, Disting Chandra Bhau Gosain v. The State 
of O.issa, (1963) 2 S C J 713. (1963) 2 S C W R 342: 
(1963) 50 I T B 195 : (1963) 2 Ktr L R 207 i (1963) 
14 S T C 918 : (1963) 2 I T J 467 i 1964 S C D 415 : 
30 Cut L T 26 1 : ( 1964 2 S C R 879. 

Art. 226 — Court* fees Act (7 of 1870), Sch. 2, 

Art. 11 - Travancore-Cochin Court-fees Act (1125), 
Sch. 2, Art. 6 — Order on application under Art. 226 
of Constitution — Appeal — Court fees payable on 
memorandum of appeal. See Court-fees Act (1870), 
Sch 2, Art. 11. AIR 1958 Ker 338. 

Remand. 

—Art. 220 — Appeal — Procedure in — Power of 
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remand, High Court *caD remand where necessary 
matter to trial Court. 

The powers of the appellate Court in dealing with 
a writ appeal are in no way circumscribed By the 
writ Rules. These rules are purely procedural; they 
do not have the efiect of limiting or enlaiging the 
Court's power to dealing with and disposing of ap- 
peals That power is defined elsewhere; it is to be 
found in tlie Civil P. C., which by S. 107 gives the 
appellate Court the power, inter alia, to determine a 
case finally or to remand it for further consideration. 
It is always for the appellate Court to decide what 
form the interference will take in a given case. There 
is nothing to prevent the appellate Court from deter- 
mining finally an appeal from an order of summary 
rejection of a writ petition if no further investigation 
is called for. However, if that test is not fulfilled, the 
High Court can remand the matter to the trial Court 
with direction to determine it after giving notice to 
the other party. A I R 1954 Cal 60 and A I R 1958 Cal 
559 an-l A I R 1957 S C 354. Rel. on. AIR 1963 Cal 
152 (157, 161) (Pt C) (Prs 16. 17, 40) (DB). 

11. Application for. 

See also Note 98. 

(a) Affidavit in support of. 

(i) Who can make. 

(b) Affidavit in opposition. 

(c) Contents of. 

(d) Amendment. 

(e) Delay in applying, e.vpIanation for. 

See Note 35. 

(f) Suppression of or falsity of facts. 

(g) Joint application, 

II. Application for. 

See also Note 98, 

Art. 228 — Order which is challenged not filed 

along with writ oetition - Petition is not maintain- 
able. AIR 1961 All 299 (300) (Ft C) (Pr 5). 

Art. 226 — Award by Industrial Tribunal— Union 

of workmen — Moving under Art. 226 against such 
award- Cause title— Form of. indicated. 66 Cal W N 
395 : (1962) 4 F L R 89 : (1962) 2 Lab L J 62 : (1962- 
63) 23 F J R 592 : A I R 1962 Cal 649 (653. 654) 
(Pt A) (Prs 11. 12. 14). 

— ^Art, 226 -Application by minor — Applicant at- 
taining majoritv during pendency of his application 
— VV'hether application cannot be dismissed- Quaere. 
61 Cal W N 717 i AI R 1957 Cal 524 (526,527) 
(PtB)(Pr8). 

• Art. 226— Application not mentioning Art. 226 

in cause title and asking for writ of mandamus. 

The application had been instituted in the matter 
of w'rits of mandamus and not for writs in the nature 
of mandamusi 

Held, that the High Court should not be fustified in 
not treating the application as an application under 
Art. 220 on such technical ground The apnlication 
was in substance an application under Art. 220 of the 
Constitution. Merely l)ecause in the cause title Art. 220 
had not been specifically mentioned and the proper 
writ or direction had not been prayed for it would 
not be said that the application was not one under 
Art. 220, AIR 1951 S C 4 I, Foil Nihar Kumari v 
Commissioner of Police, AIR 1953 Cal 179 (180. 184) 
(PtC)(Prs 10, 25)(FB). * ^ 

—Art. 226 West Bengal Safes Tax Act (4 of 1954) 

— Notification under— Notificatioc No. 2'^40 F. T. D/- 
1. 11^1954 — petition was defective in 

so jar as it did not annex assessment order made 
under Bengal Finance (Sales Tax) Act - But since 
there was no dispute that assessment order was 
Ip/^'^ding sale price of goods mentioned in 
notification under West Bengal Act, and certain sum 
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was demanded by 'vay of sales tav. Court would not 
make much of this technical defeat. 70 Cal W N 152: 
(19GG1 17 S T C 37. 


-^rt. 220 — ftirisdiction — Application for writ by 
soaro hoKiet " of cornpaDy under liquidation —Forum 
"ib.idi C>urt or co noruy Court havini^ seisin of 

Uaiii i pi'Of 'ed inp'^. See Trav'ancore. Coclun High 
C iKt > . t mCa). Si. S and IS (2). A I R 1952 Trav- 


Co 14, 


11(a). Affidav it in suppart or . 
(i) Who can make 


11 (a). Affidavit in support of 


^ Vrt. 223— Affidavit in support of writ petition 
■ Ailahubad High Court Rules. Chau. 22. R. 1 (2)— 
CoinpiiaNCe with—Defeclive affidavit— Petition can- 
riot be dismissed in limine — Reasonable opportunity 
to file better affidavit should be given 

‘Deponent's own knowledge’ in R 1(2» of Chap. 22 
of the Rules is wide enough to comorehend the know' 
ledge ot the writ petitioner derived from a perusal of 
the relevant documents. 


Held, on facts, that it could not be said that the 
tacts seated in the affidavit were not based on the 
depoLient - personal knowledge, .\foreover. if Ihealfi- 
davit ;vas defective in any manner, the High Court, 
insteac of dismis.dng Ihe petition in limine should 
have given the petitioner a reasonable opportunitv to 
tile a oetter affidavit which wou'd comply wi^h the 
proyidons of R. ] of Chap. 22 of ihe Rule .. Dwarka 
Natn V. Income tax Officer. Soecial Circle, O. Ward. 
Kanpur, (1965) 2 S C A SOS i (19G.7) 2 ITT 'HS • 
(19G.5) 2 S C J 296 : fl9G3) 57 I T R 949 : (1965) 2 
S C W R 301 : Afp ^9GG S C 81 (88) (Pt D) (Pr 9). 


^ Allahabad High Court Rules, Chap 22, 

R. 1 (n.i — Writ petition — Dismissal of, for non- 
conipliance with R. J (ii) 


Art. 226 -pleadings — Affidavit — Contents of* 

The allegations in an affidavit in proceedings under 
Art. 220 must be confined to statements based on the 
personal knowlegde of the person swearing it, and 
must not contain any evpresMon of opinion or sub- 
mi'^sions of law. AIR 1960 All 304 (307) (Pt A) 
(PfS). 

“~Art. 226 — Affidavit — Verification— Clients are 
guided by counsel in the matter of verification of 
the affidavit and an allegation should not be made by 
couiisei without ascertaining whether the client was 
telhng the Irutfi or not arid should not be permitted 
to be sworn as true to the personal knoivledge of the 
Client. AIR 19G0 All 1G4 (IfiS) (Pt E) (Pr 111. 

^Vrt. 22G— Pleadings — .Affidavits— Contents of. 

Allegalionj in 'an affidavit in proceedings under 
.Art. 220 must confine to statements based on the 
personal kno A'dedge of the person swearing it and 
must n. t contain expression of opinion or suomission 
of law. W. P. No. 1263 of 1937 (All), Foil. AIR 1959 
All 795 (797) (Pt B) (Pr 11). 

Art. 226— Evidence — News-items appearing in 
press— Admissihilitv — [High Court Rules and Orders 
-Allahabad High Couvt Rules. Chapter 22, R. 1(2)) 
— (Evidence Act ( 1872), S. 60). 

Chapter 22. K. 1 (2) of the Allahabad H. C. Rules 
clearly requires that the affidavit filed in support ol 
the_ writ petition should contain only such matter 
which is in the personal knowdedge of the deponent. 

_ If the petitioner want^ to raise the question of fact 
tnat ther j was ill-will between him and the railway 
admini-.tration and be v.^as actually removed and for 
that purpose wanted to rely upon certain piece of 
evidence hi.s proper remedy is to file a regular suit 
and not to come to the High Court under Art. 226 of 
the Constitution of India. AIR 1959 All 6 13 (617. 
G4S) (Pt A) (Prs 3. 4). 


•A vynt petition is 'liable to be dismissed for no 
compliance with R. 1 (ii) of the AUaliabad High Cou 
Rules, as the decision in a writ rHtiti >u necessari 
on the fact.s stated upon aiHd avit, and, if tl 
alndavit idea is not of sny value it ca.nnot constitu 

^2^ invoking the writ iurisdietion < 
tbe High Court. Even where an objection as .such 
no; taken, it is the duty ot the petitioner wh 
cornes to Co irt to lay a proper and firm foundatio 
on Ijctson which the petition is based. Relevant fac 
have to he state J on affidavit from personal knov 
ledg-*. The tacts cannot ordinarily be sworn by 
lairolnrason information from the petitioner. Ui 
primruily, for the Court to <ee whether the writ juri 
diction, in favour of .such a pclitione- will be eve 

in ^ ^ ^ A I 

I^t"j *() * ^ ^ ^ 


-22G — Natural iustice-Croimd taken in 
petition not supported by the true facts in affidavits 
— Effect. 


Where in wri' petition itself, no douht, a ground 
was tuLcn sp-cificallv that the Elr-ction Tribunal had 
ciODo the counting after scrutiny of the rejected votes 
withou- any notice lo the successful candidate or his 
counsel or in their presence and though this ground 
was trken in the petition, the a>5crtioiis made in the 
affida-. it did not support it. 


Held, that the ground taken was actually net sup- 
porte:; bv t.ue facts. The procedure adopted by 
Election Tribunal was not delective or violative of 
any principles of natural justice. 1963 All L I 624 • 
ILR (19G3) 2 .All 82S. ^ ' 


Art. 22G — pleadings — .Allegation of mala fide 
exercise of power - ['acts ( n be given in affidavit* 

If in a petition under Art. 220 the exercise of a 
power by the State Government is challenged on the 
ground of mala fitie the facts are to be g ven in details 
in the affidavit. AIR 1958 All 126 (135) (Ft L) 
(Pr 26). 

■ .Art. 226 — Vlcadiugs — Allegation of fact not 
based on personal kijo viedee— Permissibilitv. 

In a wnt peti'ioa an allegation not based on the 
personal knowledge of the person making the allega- 
tion but based on the information received by hioi 
from others cannot be accajaied. Any allegation which 
is not based on personal knowledge cannot be taken 
to be a part of the pleadings of a writ petition. (1957) 
All W R (HC) 204 : (1957) All L J 56* 

-Art. 226 — Muoicipalilies — Ih P. Municipalities 
Act (2 of 1910). S. 87. A -Notice of motion of no- 

confidence — (.rievance about its publication — • Ara- 
davit as to — It must contain definite statement whether 
notice etf motion was published or not — Mere 
merit of knowletlge is not enough. AIR 1955 N C 
(All) 1713. 

' —Art. 226 -Procedure — Affidavit* 

(Per .Mootham J — Where the application o^ one of 
applicarts i, accompanied by an atlidavit of a consi- 
derable length but the other applications are sccom* 
panied by short affidavits in which theapply^^ 
state that they rely upon tlie facts st t fortli in t y 

affidavit of tht- first application, it is an unsatisfactory 

practice ic- it is likely to result in one or more 
deponents deposing to matters not within his ^ 

personal knowledge. The better course is for a |Oi 
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affidavit to be filed. TLR (1952) 1 All 8S0 : AIR 1953 
All 739 (740) (Pt A) (Pr 1) (DB). ' 

““Art. 226 —Affidavits — (High Court Rules (AII)i 

Cfa. 22). 

AfiGdavits filed along with a petition filed under 
Art. 226 should be prepared In a'::cord9nce with the 
the rules to be found in Chap. 22 of the Rules of the 
High Court and must be restricted to matter of fact. 
They must not be used as vehicles for the expression 
of matters of argument or opinion. 1953 All W R 
<HC) 420 I 1953 All L I 405 : ILR (1954) I All 280 : 
AIR 1953 All 634 (665) (Pt A) (Pr 4) (DB). 


—Art. 226 —Application — Addition by affidavit. 

An applicant for a writ cannot add to his case as 
made in the petition bv means of subseqaent affida- 
vits. (’56) 60 Cal W N 24. 


Art. 226— In an application under Art. 226 it is 
not possible to enforce the provisions of O. 19. R. 3(1) 
C. P, C. by considering proceedings as a full. pledged 
suit. These proceedings are entirely decided upon affi. 
davits and to a certain extent take f'n the characteristics 
— Ei^erything contained in affidavits need not be of per- 
sonal knowledge of deponent. AIR 1955 N U C (Cal) 
4499. 


—Art. 226— Procedure. 

Parties to an application or proceeding should not 
he allowed to address letters to an officer of the 
Court, but they should show cause through their 
counsel and by means of affidavit? or petition filed in 
the proceeding. Where the Deputy Commissioner, 
and the Chairman of the Local Board who were 
opDOsite parties to the petition under Art. 226 and 
haa shown cause had not filed any counter -affidavit 
controverting the allegations but were content to send 
their replies through letters addressed to the Deputy 
Registrar : 

Held, this procedure must be deprecated. ILR 
a954) 6 Assam 487 : AIR 1955 Assam 97 (99) (Pt A) 
(Pr 4) (DB). 

Art. 226 -Affidavit bv petitioner — Verification 

— (C. P. C (1908). O. 19, R 3). 

Verification of an affidavit by petitioner under 
Art. 220 ought not to be slipshod and should invari- 
ably be modelled oa the lines of O. 19, R. 3 of the 
Civil P. C. whether the Code applies in terms or not; 
and when the matter deposed to is not based on the 
personal knowledge of the deponent, the source of 
Information should be clearly disclosed. Omission to 
observe those formalities may be visited with the 
consequence of rejection of the affidavit. The Court 
would be justified in throwing out the application on 
this ground in limine. But where a rule nisi had 
already been obtained and the defect could be cured 
by giving an opportunity to the petitioner to swear a 
fresh affidavit clarifying the position, the Court 
decided to hear the application on merits. AIR 1952 
S C 317. Rel. on. ILR (1954) 6 Assam IGl i AIR 1954 
Assam 161 (164) (Pt B) (Pr 7) (DB). 


-Art. 226 — Proceedings under — Who can verify 

pleadings and affidavits. See Civil P. C. ( L908), O. 0, 
R. 15. AIR 1954 Cal 159 (DB). 

Art. 226— Affidavit in proceeding under Art. 220 

ot the Constitution. See Civil P. C. (1908), O. 19, R. 3. 
AIR 1954 Cal 41. 

Art. 226— Petition disputing validity of taxing 

order — Allegation of want of jurisdiction — Material 
not placed before Taxing Authority — If admissible. 

Where an assessee challenges by a petition under 
Art. 220 of the Constitution the validity of certain 
orders by the Sales-Tax Authority on the ground of 
want of jurisdiction, it is open to him to place before 
the Higl. Court the necessary material to show that 
the orders of assessment are without jurisdiction, even 
though it was not (irst placed before the taxing autho- 
lities. 1958 Ker LJ 1228 : 1959 Ker L T 311 : (1959) 
10 S T C 459. 

Arts. 226, 227— Proceduic — Affidavit— Reliabi- 
lity. 

Wherft an affidavit in support of a petition for set- 
ting aside an election to the municipility on the 
ground that the elected candidate was disqualified 
under S. 14 (1) (i) r#*ad with S. 94 of the M. B Muni- 
cipalities Act (I of 1954) as there were tax dues out- 
standing against his name for more than one year, 
merely^ slated that paras. 1 to 20 which contained 
tho?e allegations, were true to his personal knowledge 
but did not mention the source of his knowledge or 
the particular tax to which he wantei to refer. 


Art. 226 -Affidavits— Vagueness. 

In writ matters affidavits are the only pieces of 
■evidence which are before the Court. If such affi- 
“davits are vague and uninformative or merely make 
general allegations devoid of particulars, their value 
becomes negligible. (1965) 2 Com L J 1.02 t /O Cftl 
W N 280 : air 1966 Cal 151 (160) (Pt C) (Pr 19). 

Art. 226— Affidavit-Contents. 

Those to whom it may fall to speak on behalf of 
bodies like a University and those to whom it may 
fall to act for them in litigation should take greater 
care in affirming facts and greater care to avoid state- 
ments and forms of expression which are bound to 
compromise the great institutions they represent. 
TLR (1959) I Cal 28 * 62 Cal W N 259 : AIR 1958 
Cal 131 (135) (Pt B) (Pr 16) (DB). 

Art. 226- Affidavit. 

In high prerogative writs, the affidavit supporting 
the petition should be by the petitioner. After all, 
high prerogative writs are matters of di‘:cretiOn, and 
if the petitioner has not the courage to verify his own 
petition, then, the Court should he extremely roluc- 
Cant to grant relief. MR l9.o2 Cal 16, Rel. on. AIR 
1956 Col 456 (458) (Pt C) (Pr 6). 


Held, that such an affidavit can hardly be taken as 
the basis for upiettingan election which is duly decla- 
red and upheld even alter an election petition. 1963 
Jab L J 795. 

Art. 226 — Rules under — R. 11 (a)— Absence of 

affidavit. 

Where the respondects have not filed any affidavit, 
their return is not a valid return which need be taken 
into consideration. I L R (1954) Nag 935 : 1955 Nag 
L J 332 ; AIR 1956 Nag 27 (31) (Pt C) (Pr 13) (DB). 

Art. 226— Writs under — Affidavit to be signed 

by petitioner himself —Discretion of Caurt. 

In all applications it is essential that the affidavit 
in support of the petition should be signed by the 
petitioner himself and in the absence of such affidavit, 
the application ought to be rejected. This defect 
should be brought to notice of the High Court, when 
matter came up to it for admission on previous notice, 
given by the applicant to the opposite party which 
had been accepted by him and before the Court posted 
the case for final disposal. The writs under Art. 220 
are comparatively new to the Orissa C^urt and the 
practice in respect thereof is not properly understood 
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and has not got sntBciently crystallised. Under these 
circumstances, \^hile the Court shouid insist upon 
the observance of the correct practice and. procedure 
^ such matters, and while it may be true that the 
Court is entitled to dismiss the application on the 
preliminary objection raised, the Court has the discre- 
tion not to do so in a case, having regard to the 
consideration that all the facts alleged in the affidavit 
are matters of record which are indisputable and 
undisputed. AIR,1952 Cal 72. ,\IR 1951 Cil 396, AIR 
194, Cal 30/, (1917) 1 K B 486 Rel. on. AIR 1952 
Orissa 251 (254) (Pt C) (Pr 6) (DB). 

® ""“Art. 226 — Absence of material. 

All the applications under Art. 226 whi:h relate to 
land covered by _sub-cls. (d)and (f) of S. 2 (ii) of 
Bihar Act 31 of 19o0 should be allowed. It is immate- 
rial to consider whether the petitioners have or have 

rot made out their claims as to adverse possession. 
1 he sub-clauses being unconstitutional are void under 
Ar . 13 oi the Constitution, and no proceedings can 
be taken under them. The High Court cannot allow 
a proceeding to continue and orders to be passed 
thereupon when it has held that the proceeding was 
commenced under a piece of legislation which is 
wholly void in the sense of its beirg unconslitulional. 

(Per Contra) An Act can be declare! unconstitu. 
tional or invalid only on the contention of a person 
against whom action has been taken under the Act 
and who feels aggrieved by the action taken. Where 
in the alLdayit of the petitioners there is nothing 
eicept a challenge to the Act, there being no statement 
rff as to how the petitioners are 

c V lusbfiod in allowing the applications on 

Bh^,k?n^’'Tn'? possesses. Brij 

BF m ^ I LR 33 Pat 690: 19.54 

(Pri 23 ; 42, 4,i (sll)'.''"" ^ 

——.Art. 226— AffiJivdt — Document to be produced 
as evidence not specified in affidavit -Document can- 

argumuits. See Civil 

” Art. 226 — PUadings. 

to have any probative value 
should set forth matters of fact only and not declare 

on the nr* Pariicular cause and ba.se conclusions 

of It must consist 

hcrA] affidavit which embodies arguments has 

^ the source of in- 

to‘a7pIrfnV^® the Court 

tL lenns ® 80od foundation for 

the deposi ion.<:. An affidavit is a voluntary ex nartfi 

statement. 63 Punj L R 465 : 1961 (2) Cri L J 542 (2). 

“—Art- 226- Scope —Person appearinc as witness— 
Mtaning — Wider interpretation not permissible — 
Person making affidavit in writ proceedings is not a 

Rajasthan High Court 
nines, n. ,>53 Criminal P. C a 

1961 (2) Cri L J 796 : AIB 1961 Raj 268 (DB). 

11 (a) (i). Who can make. 

Petition-Applicant appiv- 
Dg for certain person to bo made respondent — No 

tioned for impleading him being to make it inciim- 

tion^^or^'"’ file affidavit - Order reiccting applica 

filp .ffM obliged to 

file affidavit if he was not a party. S. Pratap Singh v 

lo /iA°o 1 S C A 259 : A I H 1964 S C 

72 (100, 101) Pt T) IPr 73). ^ 


\rt. 226— VVrit proceedings— Procedure — AffU 

davits— Filing of. 

The ^dayit supporting a petiiion under Art. 220 
ot the Cor stitution must be sworn by a person who 
can relate facts from his personal knowledge. When 
a person swears an affidavit in a case which does not 
concern him, it is not enoiigb for him to make the 
tormal verification that he is personally acquainted 
with the facts deposed to in his affidavit: he must 
explain how he becomes acquainted with events and 

happenings which ordinarily did not appear to con* 
cern him, (1961) 2 Fac L R 421 : (1961) 1 Lah L 1 

(nC)lprif^ 22 F J R 463 : A I R 1962 All 70 (71) 

““Art. 226 — Writ petition— Affidai^it'in support of 
—Anvone personally acquainted with facts can file 

Need not be by applicant himself. 

1 he Mules of the Court nowhere provide that the 
^ Pairokar must file an affidavit in support 
ot the writ application moved by or on behalf of the 
party. Any one personally acquainted w’ith the facts 

All L J 226^^^^'"’^' 1962 All W R (HC) 157 i 1962 

—■ Art, 226— Petiiion under — Affidavit in support 
ot application by whom to be made — High Court 

Appellate Side Rules, 

Ch. II, Part II, R, 43. 

Mule 43, Chap. II, Part U of the Appellate Side 
Mule? lays down that the procedure in applications 

Side mu‘ t conform to the procedure 
which IS adopted in Civil Hevision cases on the Ap- 
pellate bide. There are no specific rules on the Appel- 
late bide which require that the petition should be 
supported by the affidavit of the petitioners them- 
here the requisitioned land which w’asthesub- 

jec- ma'ter of dispute was situate outside the ordi- 
nary original jurisdiction of the High Court and the 
prav’er lor derequisition and restoration of possession 
had also to be complied with at a place outside the 
•said lurisdiction, it was held that the petition could 
not be thrown out on the mere ground that the peti- 
tion was not supported by the affidavit of the persons 
swearing the petition. Ihe affidavit of the husband 
of one of the petitioners was held to lie a valid com- 
pliance with the law. A J H 1947 Cal 387, Dist. 8S 
Cal L J 172:56 Cal W N 306:ILR (1953) 1 Cal 155: 

A I R 1952 Cal 16 (18, 19) (Tt C) (Pr 14). 

Alt. 32 (2-A) — Pleadings and procedure — Peti- 
tion for issue of writ of habeas corpus — .Allegations 
in affidavit against Prime Minister— Latter whether 
should deny allegations personally — (Constitution 
of Jammu and Kashmir, S. 103). 

It is not necessary for the Prime Minister f^rson- 
ally to deny the allegations made by a petitioner 
in his affidavit made in support of his petition for 
the issue of a writ in the nature of habeas corpus. If 
an under-secretary to the Government, files an affi- 
davit cortroverting the allegations made by the 
petitioner, the fact that official sources are mention- 
ed by the deponent from which he has received in- 
formation shows that he has consulted the concernwl 
persons against whom allegations are made by the 
petitioner. 1959 Cri L J 709 : A I R 1959 J & K 50 
(59) (Ft F) (Pr 28) (DB'. 

-Art. 226 — Practice ard Procedure — Writ pr(v 

ceedings — Return — Government Officer concerned 
mil' t himself file an affidavit He caanor ask any one 
else to d > so for him. 1964 Jab L J 652. 

Art. 226 -Coffee Act (1942). S. 48 Coffee Board 

Office Manual V^ol. If, ftem 9. Vol. I, Part II para 57 

— Secretary of Board has power to sign and verity 
writ petition in labour disputes — Constituuon or 
India, Art. 226. See Coffee Act a942), S 48. 1963 
Mys L J (Sup) 344 (DB). 
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“Art. 226 — Proceedings under Bihar Town PJan- 
ning and Improvement Trust Act questioned — State 
of Bihar made respondent — Counter- affidavit sworn 
by Bench Clerk of Land Acquisition Officer is not 
defeclive— He bfing the Bench Clerk the facts stated 
weie true to his knowledge. 1963 B L J P 254 : AIR 
1963 Pat 201 (205, 206) (Pt D) (Pr 11; (DB). 

11 (b). Affidavit in opposition. 

• —Art. 226 — Allegations in petition and affidavit 
of applicant with respect to matteis concerning cer- 
tain persons not accepted bv respondent — It is not 
improper or irregular or illegal for respondent to 
have secured affidavits from such persons and to 
have filed them in Court. S. Pratap Singh v. State of 
Punfab, (1965) 1 S C A 259 : A I K 1964 S C 72 (101) 
(Pt U) (Pr 74). 

% Arts. 226 and 32 — Procedure— Chief Minister 

made party-respondent to petition — Serious al’ega- 
tions made against him— In view of such allegations 
Chief Minister held, owed a duty to lh'‘ Supreme 
Court to fi?e an affidavit stating the correct position 
regarding the allegations eo far as he remembered it 
and not to leave the refutation of the allegctions to 
Secretaries and other officers who could only speak 
from the records. R. P. Kapoor v. Sardar Pratap 
Singh Kairon, (1963) 2 S C J 1 : 1963 Mad L J (Cri) 
289 I 1961 ( 2) Cri L J 161 : (1961) 2 S C R 143 : 
A I R 1961 S C 1117 (1125) (Pt B) (Pr 19). 

—Art. 226 — Reply affidavit by State by assistant 
having no personal knowledge of facts, cleprecated. 
(1963) 7 Fac L R 30 (All). 

220 — Pleadings — Facts within knowledge 
of Government officials— Aflidavits by clerks— Pro- 
priety. 

The tendency among Government officials to send 
their clerks or pairokars to swear affidavits in regard 
to facts is contiary to law and improper. AIR 1959 
All 795 (798) (Pt A) (Pr 13). 

Art. 226 — Procedure — Allegations of persona! 

nature against Government officer — Filing of affi- 
davit in reply. 

In a petition under Art. 226, the High Court ex- 
pects an officer of the CovernmeDt, against whom 
allegations of a personal nature have been made, to 
come forward and clear his position by an affidavit 
sworn by himself. 1958 All VV R (HC) 752 : 1958 
All LJ 695. 

Art. 226— No counter-affidavit — Effect. 

Where no counter affidavit has been filed on bthalf 
of any of the opposite parties the facts alleged in the 
affidavit filed in support of the petition have to be 
accepted as true. AIR 1956 All 147 (148) (Pt A) 
(Pr 3). 

Art. 226 — Procedure — Failure to -file counter- 
affidavit — Stay of proceedings before Panchayati 
Adalat obtained under S. 85, U. P. Panchayat Raj Act 
from Sub-Divisional Magistrate — Adalat informed 
and panchas assuring accused persons that case would 
not be taken— In spite of it Adalat convicting accused 
persons — On application under Art. 220 controversy 
raised as to whether Adalat was intormed of stay 
order — Notice of writ petition issued to Adalat but 
no counter affidavit led by them controverting allega- 
tion — In absence of counter-affi'lavit by Adala‘ fact 
that Adalat was informed held was established — 
Order of conviction therefore held was illegal — 
(U. P. Panchayat Raj Act (20 of 1947), S. 85). AIR 
1955 N U C (All) 5285. 

Alt. 220 — Counter-affidavit in writ petition 

need not stale qucsti*«n of law — Respondent can 
raise question of law for first time during hearing. 


It is not necessary to state questions of law in a 
counter-affidavit filed in a writ petition. It must 
ordinarily be devoted to statements of fact and not 
of law. The fact that the respondent did not set up 
the question of law in the counter affidavit cannot 
disentitle him from raising it at the hearing. (1964) 
1 Andh L T 53 * (1964) 1 Andh W R 29 i A I R 1964 
Andh Pra 357 (359, 3G0) (Pt B) (Pr 10). 

Art. 226— Pleadings ard procedure — Writ peti- 
tion — Allegations of mala (ides agjinst officers — 
Duty of officers to answer. 

When in a writ petition allegations of mala fides 
are made against officers, it is proper that the in- 
dividuals against whom those allegations are directed 
must themselves answer them and it .should not be 
left to s^me other officer to do so. 1958 Andh LT 
528 : (1958) 2 Andh W R 358 : (1958) 34 I T R 21 6. 


Art 226 — Petitioner asserting that Government 

had issued certain instructions in the matter of strike 
by Gove^lJmeD^ servants — No averment in the return 
filed on behalf of respondents either denying or 
affirming of such instructions — On normal rules of 
pleading it must be held that the issuing of such 
instructions, as alleged by the petitioner, had not 
been denied and therefore, must be taken to have been 
accepted. 65 Bom L R 65 : I L R (1962) Bom 664 : 
1963 .Mah L J 205 : (1963) 1 Lab L J 428 : AIR 1963 
Bom 121 (132. 133) (Pt D) (Pr 44) (DB). 

— —Art. 226 — Affidavit in opposition not properly 
affirmed — Objection should be taken at beginning 
when Court can direct re-affirmation — Defect, how- 
ever. held technical and not of fatal character. See 
High Court Rules and Orders — Calcutta High Court 
Writ Rules, R. 14. .(1965) 2 Com L J 152 : AIR I960 
Cal 151. 

— Art. 226 — Person filing in affidavit ir-opposition 
examined as witness — Petitioner not heard nor given 
opportur ity to cross-examine — Procedure held irre- 
gular— Order can bo set aside on that ground. AIR 
1963 Cal 563 (565) (Pt B) (Pr 5) (DB). 


Art. 236 — pleadings — Counter affidavit — 

Authority to swear to. 

The counter-affidavit in proceedings under Art, 226 
is a solemn document and ought not to be taken 
nghtly. It is only those who personally could vouch 
for the details that should come forward. 1959 Ker 
L J 93. 


Art. Amdavit — Privilege— Allegation that a 

person was recommended to the post of a Judge of 
High Court but the recommendation was turned 
down on ground that he had no judicial experience — 
Allegations not denied in count'^r affidavit but pri- 
vilege claimed on ground that it related to affairs 
of State — Held, that there was no duty on Govern- 
ment to claim privilege in case of this kind - They 
had duty to soeak truth — Affidavits are not excepted 

trom scope of this ruIo-Evidencp .Act (1872). S. 123. 

AIR 1951 Bom 72, Ref. ILR (196D Mad 553 : A I R 
1961 Mad 450 (461) (Pt C) (Pr 50) (DR). 

— -Art. 226- Procedure— Writ petition for direction 
to Registrar of Co-operative Societies to register peti- 
tioner Society — Counter affidavit by Assistart Regis- 
trar is not in order — It has to be filed by Retistrar— 
Assistant Registrar is not a person whoknewper- 

matters referred to in petition. AIR 
1965 Manipur 1 (3) (Pt C) (Pr 8). 


An. counter-affidavit— Effect. 

In writ proceedings the facts alleged in the affi- 
davit filed by one^ party have I o be accepted as true 
when no counfer affidavit is filed on behalf of the 
opposite party A I R 1953 Trav Co 146, Foil. AIR 

1957 Mampur 1 (2) (Pt A) (Pr 4). 



730 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 11 (b) 


Arts. 226 and 14 — Fixation of minimum wages 
under Minimum Wages Act — Petitioner’s affidavit 
disclosing necessary information to sustain charge 
of discriminati* n — Statement- in counter affidavit 
Chat allegations were vague not sufficient. 

Where the petitioner, complaining of hostile 
di'Crimination by the Government in tha fixing of 
minimum weges for workmen under his employ- 
meat, has given detailed information in his affidavit 
as to the minimum wage fixed for one class of 
"mptoyment as contrasted with the minimum wage 
a.-.ed in respect of a similar class of workmen in 
u iother class of employment it US the clear duty of 
*he State to stAto io its counter-iitiidavit what was 
the reason why the discrimiuation against which 
there was a complaint was in fact made and why 
ana how it does not amount to a hostile discrimina- 
tion between one class of employment and another. 
It is not enough for the State Government to rnerelv 
state that the petiuoners* allegations were vague and 
Chat consideratiOTis such as the nature of employ- 
ment quantity of work turned out and so foith 
'ormed the basds^ for the distinction made in the 
determination of the minimum wajze. 1963 Mvs L 1 
<Supp) 223 (DB). ‘ ^ 


Arf. 226 — Affidavit imputing oblique motive tc 

opposite party, Government servant — Opposite Partv 
held owed a duty to file counter affi'davit statin-^ true 
'^cts — Public duty which the members of Bcgional 
Transport Authority performed was quasi-iudicial in 

laPo X. 39 j\fysLj 544: ILK (1961) Mys 5G0 : AIB 
1962 Mys 2/ (30) (Pt B) (Pr 17) (DB). 


-—Art. 226 -Procedure— Writ petition admitted — 

Citizen arrested on ground alleged to be unjust 

Return not filed by Government even after Ioiip" 
Cime— Conduct deprecated. ^ 

Where the fundamental light of a citizen is in- 
•Inng^d, he having been arrested in pursuance of a 
demand which is alleged ro be wholly unjistand 
contrary to law, the Government should not adopt 
an attitude of iudilference towards his writ petition 
oled under Art. 226. Governed as the citizens are bv 
.he riile of law under the Constitution which 
guarantees certain fundamental rights to the citizens 
ot his Republic, it is incumbent on the State to take 

prompt ste^s to submit returns to the writs issued by 

Che High Court within a reasonable time an i not to 

oleep over the malters for a long time. A I R 19G2 
PuDj 45 (4e) iPrs 3, 4). 


Art. 226 — Pleadings — AppHcalion arising on 
Flection dispute — Counter-affidavit by Returoin? 
Officer — Ad vif ability. 

Upon an application under Art. 220 arising on an 
•clectiou dispute while the Government may not be 
interested in the result of the election, it would be 
f^oper for the Returning Officer, w'ho is a parly to 

the case, to give his \'erMon of the facts, so that the 
High Court may be in a position to know how far 
Che facts staled by the petitioner are correct. In the 
absence of any counter-affidavit the High Court 
has to proceed on the assumption that the facts staled 
:□ affidavit bv the petitioner are correct. 1957 Poj 
L W 2^*5 : ILR (1957) 7 Paj 345 : A I R 1957 Raj 383 
<384) (Pt D)(Pr4) (DB). 


11 (c). Contents of. 

• Art. 226 — Practice ■— Admitted allegations ot 

tact — Permission to go back on — When may be 
given. 

Normally, there is no doubt that where allegations 
•of fact are admitted, a party would not be allowe i 
io go behind them but where parties do not seem to 
have paid attention to the. details of the facts, but 
Tather coacentrated on what they considered to be 
points of law, it would not be proper to hold the 


party, to the admission-made in his affidavit before 
the High Court and in view of such peculiar ciN 
cumstances. the party may bo permitted to go back 
on his admission. Deputy Director of Consolidation, 
Azamgarh v- Deen Bandhu Rai. (l^G-A) 1 S C I 380 : 

^ : AIR 1965 

S C iSi (491) (Pt C) (Pr 18). 

® 226— Writ petition — Allegations of mala 

tides or of improper motives on part of persons in 
authority Duty of Court — Persons in authority 
should place on record their version or denial.' 

It is true that allegations of mala ficles and of im- 
proper motives on the part of those in power are 
frequentlv made and their frequency has increased in 
recent Umes. ft is also somewhat unfortunate that 
allegations cf this nature which have no foundation 
in fact, are made in several ot the cases which have 
come up before the Supreme Court and other Courts 
and it is found that (hey have been made merely with 
a view to cause prejudice or in the hope that whether 
they have basis in fac: or not, some of it at least 
might stick. Consequently it has become the duty 
01 the Court to scrutinise these allegations with care 
so as to avoid being in any manner influenced by 
them, in cases wlieie they have no foundation in 
tact. -Hi this task which is thus cast on the Courts 
it would conduce to a more satisfactory disposal and 
consideration of them, it those against whom allega- 
tions are made came forward to place before the 
Court either their denials or their version of the 
matter, so tliat the Court may be in a position to 
judge as to whether the onus that lies upon those 
wiio make allegations of mala fides on the part of 
authorities have -discharged their burden of proving 
it. In the abs 3nce of such affidavits or of materials 
placed before the Court by the^eauthonties, the Court 
is left to judge ot the veracity of thealleg 4 tions merely 
On tests of probabilitv with nothing more substantial 
by way of answer. C. S. Rowjee v. State of Andhra 
Pradesh, (1964) 6 SCR 330: ( 1964 ) 2 'Andh L T 
4S : AIR 1964 S C 962 (969, 97C) (Pt A) {Pr 20). 

® Art. 226 — Applicant to make definite and 

specilic statements iuhis petition — (Per Raghubar 
Dayal and .Mudholkar, ]J.). 

It is really for the applicant in the first ia<:tance, to 
make definite allegations in his petition. If he mikes 
indefinite allegations, there is nothing for the other 
party or the persons coacerned to deny. They can 
take advantage ot the vagueness of the applicants 
own allegitions. Their reticence in that regard can- 
not give an advantage to the applicant when h^ 
himself is in default in not making definite all^g^' 
tions. S. Partap Singli v. State of Punjabi (1965) 1 
SC A 259 : AIR 1964 SC 72(101) (Pt V) iPr 77). 

• Art. 226 —Duty of Court. 

ft is always desirable, when relief under Art- 

sought ori allegitions of infrii gement of 
mentiai rights, that the Court should satisfy itseit 
that such allegitions are well founded oefore pro* 
cceding further with the matter. St ite of Bombay v- 

United .Motors {Indian Ltd., 1953 SCI 3-3 : 

1 Mad L J 743 : 55 Bom L R 536 : 66 
577 : 1953 S C A 408 : l95J SCR 1069 : AIR 
S C 252 (256) (Pt 1) (Pr 8). 

[Overruled on another point in ^IR 19:*5SC06 J 

Art. 226 -Procedure— Application under, should 

be concise atid to the p.dnt. 

An application under .Art. 220 should ho 
and to the point, sh >uld clearly indicate 
which it is based and the grounds on which the . 
is sought and the nature ot the relief , 

due realisation of the position that High Gourt n 
ing application under .Art. 226 ii not a Court 01 r 
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^ion or appeal. AIR 1955 Raj 19. Rel. on. AIR 1956 
Ajmer 41 (42) (Pt A) (Pr 4). 

—Art. 226— Order of Assistant Cuktodian can- 
celling lease — Objection on ground of lack of com- 
petence — Duty of objector — ( Vdmioistration of 
Evacuee Property Act (1950), Ss. 5 (3) and 12 (1) ). 

Where the Assistant Custodian passed an order 
cancelling a tenancy, held that it must be presumed 
that the Assistant Custodian cancelled the lease in 
the exercise of his jurisdiction under S. 5 (3) read 
with S. 12 (1). The objection questioning his com- 
petence to cancel the lease should be expressly raised 
in the writ petition and it must be shown that the 
order cancelling the lease was in any manner in 
violation of the principles of natural justice. AIR 
1955 Aimer 41 (43) (Pt C) (Pr 9). 

Art. 226 — Pleadings — Contents of — Duty to 

state facts fully. 

It is the duty of the petitioner to stale fully the 
facts upon which he relies in the alHdavit or athdavits 
accompanying the petition, and the practice of dis- 
closing the facts which the petitioner deems to be 
relevant only in the rejoinder alhdavit is one which 
the High Court will discourage. 1956 All W R (H C) 
262 : 1956 All L J 357 : A I R 1950 All 433 (433. 
434) (Pt A) (Pr 3)(DB). 

— Art, 226 —procedure— Rules of Allahabad High 
Court — Petition not giving brief stateusent cf facts 
— Maiota inability. 

According to the lules framed by Allahabad High 
Court the application under Art. 226, (Constitution of 
India, must contain brief statement of facts sup- 
ported by an affidavit and the grounds ou which relief 
IS claimed. Where the petition does not give a brief 
statement of the case but all the necessary facts have 
been stated in the affidavit filed in support ol the 
petition, it cannot oe said that the application is not 
maintainable on account of the non-compliance with 
the provisions of the rules. AIR 1955 All 511 (542) 
;Pt A) (Pr 3). 

Art. 226 — Procedure— Allernative cases on ques- 
tion of nature of oroceediugs initiated — (Civil P. C. 

(1908), 0.6. R. 2). 

The questiOQ as to the nature of the proceedings 
initiated is a queiti-^n of fact and on su;h a question 
no party can be allowed in writ proceedings to put 
forward alternative cases. I L R (1955) 2 All 600 t 
(1955) 2S I T R 211 i AIR 1955 All 515 (517) (Pt B) 
(Pr 5) (DB). 

Art. 226— Petition under— Scandalous allegations 

without justification— Effect of* 

A person who comes to invoke the discretionary 
power under Art. 226 of the Constitution must come 
with clean hands and must not try to throw mud on 
others without sulficient grounds and unless he is 
prepared to substantiate his allegations. If he does 
so he is not to be heard. 

Where though the allegation in support of the 
petition was not directed against any particular 
officer, it contains scandalous insinuations against the 
officers which should not have been made without 
any Justification and that by ilsclf would be a ground 
of refusing to entertain this writ pctitioD. 1955 .All 
L J 665 I (1957) 1 Lab L J 37 i ILR (1956)2 All 627 i 
AIR 1955 All 496 (501) (Pt F) (Pr 10). 

Art. 226 — Petition under — Nature and contents 

of. 

A petition under Art. 226 is a pleading in an extra- 
ordinary proceeding. Facts must be stated in it with 
precision. In the absence of any rules on the point, 
principles of the Civil Procedure Code governing 
pleadings should be followed as far as possible. The 
petition should contain only a statement in a concise 


form of the material facts on which the party relied 
for his* claim — Arguments should not form part of the 
petition. Comments based on impressions or opinions 
are compeletely out of place. Any tendency to scan- 
dalise should be scrupulously avoided AIR 1955 
Assam 183 (194, 195) (Pt E) (Pr 47) (DB). 

Arts. 226 and 227 — Petitioner must file all rele- 
vant dacumeuts— If complaint is that a plea was not 
enquired into or opportunity was not given, all cir- 
cumstancesimust be specifically pleaded. 1964 Mah 
L J (Notes) 01. 

Art. 226— Petition not signed —Procedure. 

With regard to the signing of the petition, whatever 
be the rules obtaining in the Original Side of the 
Calcutta Hi jh Court, it seems that in the Appellate 
Side it is not necessary for the petitioner to sign the 
petition provided that the proper vakalatnama is 
there on record. A I R 1956 Ctl 456 (458) (Pt B) 
(Pr 6). 

Art. 220 — Statement of grounds in petition for 

writ. 

The grounds on which Rules are obtained in 
matters of application for prerogative writs under 
the Ck)nstitutiou must be stated with sufficient parti- 
cularity in the petition and if that ii not done they 
cannot be allowed to be agitated at the hear ng. AIR 
1955 NUC (Cal) 401. 

—Art. 223 —Certiorari— procedure— Petition, con- 
tents of. 

In proceedings under Art. 226 of the Constitution 
clullecging certain acts as discriminatory it is neces- 
sary to plead that the impugned action or the act was 
both iutentional and purposeful. In other words, it 
has to be shown and estaolished that the act in ques- 
tion was, not Only discrimijatory in nature, but also 
done with a certain bias and prejudice. A I K 1961 
Guj38 Rel. on. (1963) 4 Guj L R 945: (1964) 2 
Lab L J 253 : ILR (1963) Guj 968. 


1 Art.s. 226 and 19 (1) (f) — Frame of and contents 

in petition under Art. 226. 

Where in the pietition under Art, 226 not merely 
certain Articles of the Constitution have been men- 
tioned, but also specific allegations have been made, 
which, would make out a case of infringement of the 
fundamental right guaranteed under Art 19(l)(f), 
and also the prayers were specific and precise, the 
mere fact that mandamus, certiorari or prohibition 
have not been mentioned is immaterial, far it is for 
the Court to decide what, in view of the facts and 
circumstances established, is the proper writ, direc- 
tion or order that should be issued under .Art. 226. 
A I R 1953 Assa-n 61; A I R 1953 Madh B 54, Distiog. 
AIR 1953 Him Pra 95 (99) (Pt C) (Pr 16). 


— -Art. 226 —Pleadings — Full and true disclosure 
of all facts necessary. 

A petitioner who comes for relief under Art. 226 
of the Constitution should make a full and true dis- 
closure of all the circumstances bearing on the case 
(1917) 1 K B 480. Foil. 1958 M P L J (Notes) 98. 


226 — Procedure — All facts to be stated. 
The obligation of a person invoking the special 
writ jurisdiction of the High C:>urt unrJcr Art. 226 is 
to make a full and true disclosure of all relevant 
facts, leaving it to the Court to decide whether it is a 
case where the rule nisi that is asked for should issue 
in the circumstances of those facts. (1917) I K B 486- 
and other cases, Rel. on 1956 Mad VV N 140 i 60 
Mid L W 5S . (195GJ 1 Mad L J 324. 

~ Mlegitions of mala fides 

a«au.st the b ato-Full particulars in cl-area possible 

MyTLT248 2 
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Art. 226 — Procedure — Writ petitioD containing 
references as to infringement of fundamental rights— 
But petitioner not asserting those rights io a very pre- 
cise form in his writ retition — High Court should 
not be techrical and throw out writ petition on that 
ground. 1962 Pai L VV 317: I LB (1962) 12 BaJ 
406 : A T R 1962 Rai 196 (203) (Pt C) (Pr 32) (DB). 

[Reversed on another point in AIR 1963 S C 1638.] 

Art. 22S— Petition under— Conten*s. 

Petitioner should mention all the facts in his peti- 
tion under Art. 226. 1957 Raj L W 146 : ILR{1956) 
6 Raj OSS. 

Art. 226— Application under— What itshouldbe. 

An application under Ait. 220 >honld be concise 
and to the point, should clearlj indicate the facts on 
which it is based, and the grouncs on which the 
relief is sought and the nature of the relief desired, 
with due realization of the position that the High 
Court is not a Cour^ of revision or appeal under that 
article. T i. R (1953) 3 Raj 931 : 1954 Paj L W 649: 
AIR 1955 Raj 19 (21) (Pt A) (Pr 2) (DB). 

• Art. 226 — Petition for writ of cerlioraii- 

Duty of counsel to nention all relevant facts. 

All relevant facts should bemeiitioned in a petition 
for a writ of certiorari, and counsel should not pick 
and choose, since it may be what he may think to be 
irrelevant may turn out to be very relevant in the 
case Lak'.hmi Lai v- Bhagwat Singh, I L R (1951) 1 
Paj 570: 1951 Faj L W 484 : A I R 1952 Raj 22 
(24) (Pt A)(Fr 13) (FB). 

11 (d). Amendment. 

Art. 226 Writ petition — /Vniendme ut — Opposite 
party not opposing amendment — Case cf bona lide 
mistake— Auieudment being of technical nature and 
not changing nature of dispute raised on merits of the 

petition— Amendment allowed. (1965) 11 F L R 388 
(AD), 

— —Art. S2G — Order allowing amendment of parti- 
culars in list. See Representation of the Peonle Act 
(1951), S. 83 (3). A I R 1954 All 2^5 iDB). 

Art. 226 — Prayers — Power of High Court to 
amend. 

It is true that the prayers in the petition for a writ 
under Art 226 should be speciBc but the High Court 
has power to amend the relief at the hearinjz. A I R 
1951 S C 53, Rel. on. 87 Cal L J 391 : 1953 Cri L J 
1745 : A I R 1953 Cal 753 (754) (Pt B) (Fr 15). 

— -Art. 226 — Petition under — Amendment of, to 
include new and different reliefs. 

An application for amendment of a petition under 
Art. 226 should not lightly be allowed. An altogether 
new and diflerent relief, not thought of at the time 
the petition was made and arising out of changed 
circumstances, must be claimed by another petition, 
and it would he wrong in practice to allow applica- 
tions under Art. 226 to be freely amended to include 
such reliefs. 1956 NagLj 20 t I L R (1955) Nac 
932 I A I R 19.56 Nag 12S (12S) (Pr 2) (DB). 

Art. 226 — Procfdurc — Amendment of petition— 

Provisioo« of Civil P. C. do apply — Civil P. C. (1908) 
O. e. R. 17 and S 151. A I R 1953 Mad 39 and A I R 
1938 Mad 722, Rel. on. (’05) 67 Pun L R 576. 

Alt. 226 — Petition by office holders on behalf 

of unregistered social club— Legality — Amendment 
may cute defect— (Civil P. C. (1908), O. 29. R. 1). 

Unregislered social clubs for relaxation and recrea- 
tion of its members are societies, the members of 
which are perpetually changing and are mf^rely 
aggregates of individuals. Where such a club files a 
petition under Art. 226 threugh its managing com- 
mittee of some of its members who are alleged to 


have been authorised by all the members to file the 
petition and acting as representatives of all the mein- 
bers if the procedure adopted is defective, then it is 
merely a case of misdescription and an amendment 
might be allowed to cure the defect. 

Held, that all that was required to be done ta regu. 
larise the petition was lo permit the petiboner to 
amend the petition and to implead all the existing 
members as petitioners or as respondents. ILR 

(1958) Punj210 i A I R 1959 Punj 220 (221) (Pt A) 
(Pr 3). 

11 (e). Delay in applying, e.vplanation for. 

See Note 35. 

11 (f). Suppression of or falsity of facts. 

Art. 226— Suppression of material facts. 

The petitioner would be disentitled to a considera- 
tion of his petition on merits only if the suppression 
is of a material fact and he attempts to mislead the 
Court. A I R 1956 ^jmer 25 (28) (Pt D) (Pr 10). 

Art. 226 — Suppression of facts must be of rele- 
vant facts, in order to disentitle petitioner to remedy 
under Art. 226. A I R 1961 All 395 (401. 402) (Pt A) 
(Prs 14, 17. 18). 

Art. 226 — Duty of petitioner to stale facts 
truly and correctly. 

A petitioner who misleads the Court by stating 
facts iucoirectly or suppressing material facts or 
stating them in the manner of half truths will be 

his own conduct from having his case 
considered on merits or getting any relief* If fhe 
person places all the relevant material to enable the 
Court to make its own assessment of the evidence, 
he cannot be said to have misled the Court merely 
because the Couit prefers to believe the version of 
the respondents. A I R 1951 All 740 (FB , Dist. A I R 
1960 Ail 323 (327) (Pt A) (Pr 18). 

— ^\rt 226 — Misleading statements by petitioner— 
P<.ti;ioner not to be heard on merits. 

A petitioner whomisleads the Court by making false 

Or misleading statements renders himself disentitled to 
be heard on meiits. U'here, however, the petition as 
it stood before its amendment becomes infructuous 
hut the petitioner who becomes entitled to die i fresh 
petition is allowed to amend the old petition and 
ask for a new relief the Court will t ear the petitioner 
on merits unless ihe false or misleading statements 

are repeated in the attidavit supporting the new relief* 
(AIR 1951 All 746 (FB), Rel. on ) AIR 1^60 All 164 

(17l)(PtA)(Pr23). 

Art. 220 — Habeas corpus — .Affidavit— Falsity of 

facts which are not material — Writ petition will n'jt 
be thrown out. i960 AH Cr R 374 i i960 All W R 
(HC) 591 : 1960 All L J 776. 

.Art. 226 — Suppression of facts — Petitioner nM 

coming to Court wuh clean hands— Right to relief 
Ex turpi causa non oritur actio— (Maxims). 

A petitioner who comes into Court founding hi^ 
cause of action on an illegality, will not get any a*“ 
sislance from (he Court. Ex turpi causa non ontur 
actio (out of a turpitude, no cause of action arises)* 

No polluted hand . hall touch the pure fountains o 
justice. These principles lave been e.xteuded to tne 
jurisdiction of the High Court under Art. 226 ( J 
Con titution. VA'here the petitioner has not bee 
candid with the Court in his presentation of 
Die affidavit supporting the petition, it is a 
lidding that the petitioner has disentitled himselt t 
any relief from the High Court. AIR 1959 .AD 4 
(452) (Pt J) (Prs 35, 36. 38). 

Art. 236— pleadings — Suppression of material 

facts— Effect. 
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A petitioner, who invokes the aid of the Court 
under Art. 226 of the Constitution must state the 
fads correctly and fairly. He must not suppress 
material facts. Moreover his presentation of facts 
mi^t be candid. He must sho^r the utmost good faith. 
If he misleads the Court* he will be disentitled to be 
heard on merits when his fraud or misrepresenta- 
tion or lack of candidness is revealed at the time oi the 
final hearing 1959 All W R (HC) 163 1 AIR 1959 All 
433 (434) (Pt B) (Pr 13). 

Art. 226— Duty of applicant — Suppression of 

material facts by applicant. 

A petitioner who does not come out with true facts 
before Court but suppresses *the truth and makes a 
wrong slatement is not entitled to its assistance under 
Art. 220. The Court will in its discretion refuse to 
extend help to such a litigant on this ground alone. 
1959 All L J 159 1 1959 All W R (HC) 186. 

Art. 220— Duty to disclose all facts. 

It is the duty of a petitioner who seeks relief under 
Art. 226- of the Constitution lo be very frank and 
candid in his relation to facts and to keep back no 
facts which would throw light on any material 
point. 1958 All L J 853. 

Art. 226 — Suppression of material fads by ap- 
plicant — Petitioners entitled to relief in spite of 
alternative relief *— Omission oi fact held not 
material. 

The omission to mention a particular fact does not 
necessaiily disentitle the petitioner to get a relief 
under Art. 226 unless the fact which has oeen omit- 
ted to be mentioned is material to the relief claimed 
by the applicant- Where the case of the petitioners 
was that tney were entitled to a relief under Art. 226 
in spite of the existence of an alternative remedy and 
in spite of the fact that ihe alternative remedy had 
been availed of. and the High Court also held that 
the existence of an atteinative remedy was no bar to 
the rebef being granted, 

Held, that the omission to mention the fact that a 
suit was pending was no omission of a material fact 
and the writ could not be rejected on thit ground. 
1955 A LJ 755: AIR 1956 All 324 (325; (Pt B) 
(Pr 5). 

Art. 226— Suppression of material facts. 

It is true that the power given under Art. 226 is a 
discretionary power arid it has not to be exercised in 
favour of the petitioner who has suppressed the 
material facts of the case; but where the opposite 
party has not been able to point out any material fact 
which the petitioner failed to mention in his petition 
and which, if pointed out would not have entitled 
him to get a preliminary order in the case, the ap- 
plication could be granted. 1955 All W R(HC) 610 : 
1955 ALJ 853i AIR 1956 All 103 (104) (Pt B) 
(Pr 3). 

Art. 226 — Suppression of material facts by ap- 
plicant. 

If the petitioner makes certain material suppression 
of facts in his peticion and on the strength of such 
suppression he obtains an inteiim order he is dis- 
entitled to any relief under Article 220 of lhe:Consti- 
tution. 

(Held that it could not be said that there was any 
misrepresentation or suppression of mateiial facts in 
this case by the applicant). ( 1956) All L J 655 ; 1956 
All WR (HC) 604. 

Arts. 226 and 14— Preiumption as to existence of 

itate of facts— Evidence Act (1872), S. 114. 

if any state of facts can reason tbly be conceived to 
sustain a classification, tbe existence of that state of 
facts must be assumed. No grievance can, therefore, 
be made of the fact that in the counter-afiidavit filed 


on behalf of the State the reasons have ?not been set 
out which prompted the State Government to exclude 
the petitioners from reappointment. AIR 1951 SCD 41, 
Ref. to. 1954 All L J 618 : AIR 1955 All 33 (36) 
{flB)(Prl5)(DB). 

Art 226— Person entitled to apply. 

On the authorities cancelling a coal quota licence 
an application was filed for the issue of a writ of 
mandamus directing the authorities to withdraw the 
order of cancellation and to allot hard and soft coke 
to the petitioner to enable her to continue to carry on 
the business of a coal depot holder. While the peti- 
tioner asserted in the petition that she was the 
licensee the Court found as a matter of fact that she 
was not the licensee but an institution represented by 
her wis the licensee. The petition did not disclose 
facts from which it was possible to say that she was 
acting on behalf of and for benefit of the institution. 
On the other hand all facts which were material for 
Ck)urt to know in order to determine the rights 
of the petitioner and grant her the appropriate relief 
were suppressed. 

Held, (i) that the petition was liable to be thrown 
out on the ground alone of the suppression of 
material facts. AIR 1951 All 740 (FB). Rel on. 

(ii) that tbe petitioner was not entitled to the relief 
on merits also as she was not the holder of the permit 
or licence and as such had no right to challenge in 
her own tight the order cancelling the licence. 

(iii) that it was not possible to ti eat the applica- 
tion as one on behalf of the institution when the 
petition failed to disclose facts from which it could 
be Said that the petitioner was acting on behalf of 
and for the benefit of the institution. 1954 All L J 
276 I 1954 All W R (HC) 376 i AIR 1954 All 492 
(493) (Prs8,9j (DB). 

Art. 226 — Application for writ — Suppression of 
material facts— Effect. 

Where a party makes an application for a writ under 
Art. 220 of the Constitution and suppresses mate- 
rial facts he forfeits his rights for a writ. AIR 1952 
Cal 72, Rel. on. 1952 All L J 353 t 1953-1 Lah L J 
1 : (1952-53) 4 F J R 479 J AIR 1952 All 992 (994) 
(PtB)(Pr8)(DB). 


• Art. 226— Ex parte interim order obtained by 

suppression of lacis— Effect. 

A person obtdining an ex parte order or a rule nisi 
by means of petition for exercise of the extraordinary 
powers under Art. 226 of the Constitution must come 
with clean hands, must not suppress any relevant 
facts from Ihe Oaurt, must refrain from making mis- 
leading statements and from giving correct informa- 
tion to the Court. Courts for their own protection, 
should insist that persons invoking these extraordi- 
naiy powers sboul 1 not attempt, in any manner, to 
misuse this valuable right by obtaining ex parte 
orders by suppression, misrepresentation or mis- 
statement of facts. If the facts are stated in such a 
way as to mislead and deceive the Couit, there is a 
power inherent in the Court, in order lo protect 
itself and to prevent an abuse of its process to dis- 
charge the interim order and to refuse to proceed 
further with the examination of the merits of the 
applicauon. (Iltld in this case, the petitioner disen- 
titled itself to ask for a writ of prohibition by mate- 
rial suppression, misrepresentations and rnisleadiutr 
statements ) 1917) 1 K B 486 ,1850) 2 Mac. k G. 231. 
Ref. Asiatic Eogineering Co. v. Achhru Ram, 1951 
R n (HC) 241 : 1 L R (1952) 2 All 838 : 1951 All L J 
576 1 AIR 1901 All 746 (767) (Pt A) (Pr 51) (FB). ^ 

.\rts 22G and 227 Person invoking writjurisdio- 
liou must make a full and candid disclo.sure of all 
the material facts and refrain from deliberately 
keeping materi^al circumstances from theCourt. (1917) 
1KB 489, (IBoO) 2 Mac and G 231, (1876) 1 A C 011 



•(84 


COXSTITUTION OF INDIA (1950), Arts. 226 & 32, Note 11 (f) 


(1870) 39 L J Q B 86, Rel. od. (1964)2 Andh WR 

155 * 


material fact. (1965t66) 29 F J R 170 : AIR 1964 C») 
80 (S9) (Pt B) (Pr 28) (DB). 


Art. 226- Suppression of facts. 

If a material tact had been suppressed, the peti- 
tioner would forfeit his riyht to invoke a prerogative 
v/rit. But the Court would be loath to favour such 
an argument unless the facte actually fustitied it, 
5S Cal V\ N 54 i ILH (1954) 6 essaoi 528: AIR 1954 
Assam 63 (68) (Pt D) (Pr 13) (OB). 

Art. 226 — Suppression ox relevant facts by peti- 
tioner disentitles him to prerogative writ— He cannot 
take advantage of suppression of faers bv oppo.site 
party. AIR 1953 Assam 137 (HI) (Pt C) (PrIS) (DB). 

Art. 220 — Certiorari — Parties — Suppression of 
facts Held that non. impleading of partv or sup- 
pression of factsdid not disentitle petitioner to relief. 

Where the petitioners prayed for issue of wril of 
certiorari to quash the orders of the District Council 
taking over the management of a market, on the 
ground that the market was a private market and 
that the order of Ihe District Council infringed the 
petitioners’ fundanaental rights, the petition will no; 
be thrown out on the ground that the lessee to whom 
the District Council subsequently leased out the 
market was not impleaded and the fact of this lease 
was not mentioned in the petition. ILR (I960) 12 
Assam 26* 

Art. 226— Suppression of material facts. 

When the petitioners do not come to the Court 
with clcciu h^ndSf intenfionnlly suppress material 
facts, knowingly make misleading sta^ements and do 
not give correct information to the Court and thereby 
abuse the prt cess of the Court it bf comes a tit case 
in which the discretionary powers under Art. 2.0 
of the Constitution should not be exercised in favour 

of such a party. AIR 1956 Bhopal 43 (45) (Pt C) 
(Prs 8. 9). 

-.^rts. 226, 227 Suppression of material facts by 
applicant— Petitioners under Arts. 226. 227— Duties 

of. 

Petitior-srs who invoke the extraordinary jurisdic- 
tion 0^ the High Court under .Art. 226 and/or 
Art. uIj ( , of the -onstitution are required to exercise 
utmost care, inform themseives fully of every stage 
of the proceeding that has taken place upto the date 
the pttitioa is filed, give a full and true account of 
those proceedings file all tlie Jieceisary documents in 
support of their averments and then claim relief on 
the basis of facts disclosed in the petition. It is net 
open to a petitioner under Art. 226 or Art. 227 of the 
Constitution to pick ai d choose his own facts or to 
determine in advance rthat is relevant and material, 
omit to mention all mateiial facts and proceedings 

and orders and thei claim that he has acted bona fide 
even though he has made untrue sfatements, omitted 
to inform the ' ourt of a 1 the proceedings and the 
orders parsed at dillerent stages in the proceedings 
upto date and claim indulgence (1964-65) 27 FIR 
132 I ILR (1964) Bom 822 : 66 Born L B .^88 (1964) 

2 Lab L I 595 : 1965 Mah L J 50 j AIR 1965 Bom 
24 (25. 26) (Pt A) (Pr 7). 

Art. 226 - Suppression of material facts — What 

amounts to 

A parly can be said to be guilty of practice of 
suppressing maUiial lacis if it be found that it had 
kept back from the Court sometiiing which was 
material for the Court to know to appreciate the 
correct position. 

Held that us tho High Court was not bound by the 
determinati< n of a iuii'dictiona) fact by the Indus- 
trial Tiibunal in anorher case, and as the petitioners 
had taken the point us to jurisdiction before the 
Labour Court thtre was no suppression of any 


.Art. 226 — Duty to disclose all material facts 

and circumstances. 

A petitioner is under an obligation to place before 
the Court all circumstances relative to his case before 
he can reasonably ask for the Court’s assistance in a 
writ application. All necessary facts have to be dis- 
closed in a straightforward manner and any attempt 
to keep from the Court any material circumstance is 
bound to be visited with penalty in the shape of 
instant dismissal of such application. (1917)1 K R 
486 and AIR 1952 Cal 496, Rel. on. 1963 (2) CiiLJ 
210 (Cal). 

.Art, 226 — Writ petition — Failure to disclose 

relevant facts — Petition liable to be dismissed in 
limine. 66 Cal W N 273 : 1962 (1) Cri L J 317. 

Art, 226 — Pleadings — Suppression of facts — 
Mis statements bv petitioner — Effect. 64 Cal W N 
126 : AIR I960 Cal 416 (417) (Pt B) (Prs 5, 6). 

Art, 226— Duty of applicant. 

A person invoking the assistance of a Court by way 
of one of the high prerogative writs is required to 
exhibit complete candour and if he withholds from 
the Court some fact which if disclosed, would have 
stood in the way of the Judge issuing the Rulenisi> 
his application becomes liable to be dismissed with- 
out any further consideration. AIR 1957 Cal 447 
(448) (Pt A) (Pr 6) (DB). 

^Art. 226— Suppression of material facts — Effect. 

If a person is intornied that a particular matter 
affecting him would be heard and determined by a 

competent authority on a particular date aad, in ipite 
of being so informed, he does not care to appear and 
then be approaches a f igher Court for relief against 
the order passed against him and, on being notiOed 
of the dale on which his application would be heard, 
again fails to apocir .and the decision goes against 
him, it can hardly lie in his mouth to say that he 
had been given no hearing and had been deoied 
natural justice. If to make matters worse, he comes to 
the High Court and makes a statement on oath in 
those circumstances that the Older had been made 
against him without giving him any epportunity for 
making any representation, he does not pursue a 
course of conduct which entities him to any consi- 
deration at the hands of a Court. (1957) 8 8 T C 517 
(Cal). 


Art. 226 — Procedure — Affidavit in support of 

application — Suppression of facts— Applicant is not 
entitled to any relief — His illiteracy cannot be accept- 
ed as explanation. aIR 1955 NUC (Cal) 2875. 


-Art. 226— Suppression of material fact 


The preroC'itive writs are not writs of right and 
it is of the utmost importance to preserve the rule or 
the Court that no writ would issue in favour oi a 
person who would not state all the facts and would 
be found lacking in uherriraa fides. _ 

Held, that the applicant’s petition was liahle to 
ihrown out at sigtil, I'ecause it had deliberately sup_ 
pressed material tacts wiiich.it di':ciosed. mignt nav 
dissuade 1 Court from issuing a rule nisi at all. H-'tf 
1 K. B 486, Bel on. 58 Cal W N 209 : AIR 1954 Cai 
151 (156, 157) (Pt 11) (Pr 14) (OB). 


Art. 226-Pelition for cv parte order — Failure 

to liscio e material facts.- Efiect. I 

A petitioner applying for an ex parte order . i 
must set out w’ith the fullest disclosure the mat 
tacts in his petition. Where this is not i 

petition must fail on this ground /L'oi 

KB 486, Rel. on. AIR 1952 Cal 496 (498) (Ft 

(Pr9). 
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Art# 226 AppHcfttioD for writ — Supprossine 
material facts— Effect# 

If BD applicant for a writ of mandamus under 
Art. 226 of the Constitution suppresses material facts 
in his petition he disentitles himself to get any 
relief. 56 Cal W N 302 j AIR 1952 Cal 72 (72) (Pt A) 
(Pr 8). 

Art. 226 — Applicant concealing facts — Appli- 
cation will be dismissed. AIR 1953 Him Pra 125 
(126) (Pt B) IPr 5). 

Art. 226— Deliberate misstatement of facts. 

Where the petitioner makes a deliberate mis- 
statement of facts, in his writ petition in order to 
mislead ihe Court and on the basis of unfounded 
allegations succeeds in obtaining a rule nisi from the 
Court prohibiting the opposite parly from taking 
certain action, it would by Itself be a sufficient 
ground for reiecting the writ petition. AIR 1952 
Him Pra and B 43, Rel. on. AIR 1953 Him Pra 4l 

(44) (Pt A) (Prs 16, 17). 

Alt. 228 (1)— Deliberate concealment of f ict. 
Where there is a deliberate concealment of a 
material fact in the application for issue of a writ 
with a view to misleading the High Court, it would 
be an abuse of the process of the Court to allow an 
application for a wnt. AIR 1952 Him Pra & B 43 

(45) (Pt B) (Pr 8). 

Art. 226 — Suppression of material -facts by 

Applicant — Proceedings for issue of writ are dis- 
cretionary — Suppression of vital details disentitles 
petitioner from getting relief. AIR 1955 NUC (Hyd) 
6928. 

Art. 226 — Duty of applicant — Relevant facts 

not stated correctly and candidly— Effect. 

Where the petitioners under Art. 226 have not 
stated the relevant facts correctly and candidly this 
is by itself sufficient to entail an outright dismissal 
of the writ petition without going inlo its merits. 
And even if the petitioners have a good case on 
merits, the Court will be entitled to decline to go 
into the merits and dismiss their petition. AIR 1960 
J & K 19 (21) (Pt B) (Pr8). 

• Art. 32 (2-A) (as applied Uo the State of 

Jammu and Kashmir) — Suppression of material 
tacts, 

A petition under Art. 32 (2-A) as applied to the 
State of Jammu and Kashmir is maintainable and 
cannot be thrown out where there is no deliberate 
suppression of facts made by the petitioner in his 
peliiion. Ghulam Rasul v. State of Jammu and 
Kashmir, AIR 1956 J & K 17 (19, 20) (Pt A) (Pr 15) 
(FB). 

[Reversed on another point in AIR 1961 SC 1301]. 


be false— Held application was liable to be dismissed 
on that ground alone without going into merits ; 
AIR 1951 Nag 38; 1960 M P L J 633 and Misc. Petn. 
No. 2S9 of 1959, D/- 15.11-1900 (Madh Pra), Rel. on. 
1964 M P L J 541 I 1965 Jab L J 821 : ILR (1904) 
Madh Pra 496. 

"“Art. 226 — Petitioner to approach Court in good 
faith -- Petitioner making false statement to secure 
admission of petition— Court will decline to consider 
petition on merits — AIR 1951 Nag 10, Foil. 1904 
MPLJlNot€s)7. 


^ Art. 226-Relief under Art. 226 will be refused 

if applicant suppressed material facts — Applicant 
not availing alternative remedy within limitation — 
High Court will not interfere in writ proceedings. 

Where an applicant suppresses material facts in 

his application under Art. 226, the High Court will 

refuse to give him any relief under the Article and 
will also reject the petition without going into the 
merits of the case. AIR 1951 Nag 16, Foil. 

Applicant had also the alternative remedy of a 
suit against the Corporation. He failed to avail him- 
self of that remedy within the prescribed time. 
When he has lost that remedy by his own fault, he 
cannot be allowed to urge that as a ground for the 
High Court dealing with his petition under Art. 226 
to exercise discretioa in his favour and it would not 
be proper for the High Court to grant him any relief 
when the suit itsell is barred by time. AIR 1901 S C 
506, Rel. on. 1963 M P L J (Notes) 102# 

-Art. 226— Pleadings— Duty of periciouer. 

It the Court came to the conclusion that the 
affidavit in support of the application was not can- 
did nut stated the facts in such a way as mislead 
the Court as to the true facts, the Court ought, for 
its own protection and to prevent an abuse of its 
process, to rifuse to proceed any further with the 
examination of the merits. In proceedings under 
Art. 220 the Court requires uberrima fides on the 
part of the petitioDfr. That being absent in the 
instant case the petition was dismissed with costs • 
AIR 1951 Mad 16, Foil. 1961 M P L J (Notes) 33. 


Art. 226 — Conduct of petitioner — Misleading 

statement made — Suppression of material facts — 

Petitioner not entithd to ary relief. I9G0 Jab L I 

678: 1960 MFC 325: 1960 MPLJ 633: ILR 
(1960) Madh Pra 216. . lut 


Art# 226— Suppression of material facts— Effect* 

A person invoking the special jurisdiction of the 
High Court under Art. 226 is bound to muke a full 
and true disclosure of all lelevant facts. (1917) 1 
K B 486 and (1950) 1 Mad L J 324, Rel. on 71 Mad 
L W 555 : 1058 Mad W N 555 : (1959) 2 Mad L 1 
208 : air 1959 Mad 460 (461) ^Pt C) (Pr 10). 


Art. 226 — Suppression of material facts. 

If an applicant under .Art. 220 suppresses material 
facts, the Court will reluse ihe writ prayed for 
without going into the merits of the case. AIR 1953 
Madh B 58. Foil. ILR (1955) Madh B 154: Madh 
BLR (1955) Civ 5 : Madh B L J 1955 H C R 284 : 
AIR 1955 Madh R 33 (34) (Pt A) (Pr 4) (DB). 


Arr. — ji'ieadings— Suppression of necessary 
facts— Effect. 

Id a writ petition suppression of facts which are 

necessary for the Judicial Commissioner’s Court to 
come to a decision on the points involved in the 
petition is it.<;elf fatal to the petition. AIR 19fii 
Manipur 37 (39) (Pt A) (Pr 7). 


Art. 226 - Petitioner in affidavit stating facts 

which are false beyond doubt— Petition deserves to 
be rejected. Misc. Petu. No. 40 of 1950 iNag); AIR 
1951 Nag 16; AIR 1951 All 746; AIR 1952 Cal 72 ; 
(1917) 1 K B 486, Rel. on ILR (1953) Madh B 175 : 
AIR 1953 Madh B 58 (59) (Pt A) (Pr 4) (DB). 

Art, 226 — Application against order granting 

stage carriage permits to rival bus owners — State- 
ment of applicant that the applications on which 
permits weie granted were not published and hence 
he was deprived of opportunity to object found to 




--- — t'arry seeking 

relict must come with clean hands 
A party who seeks relief from the Court must 
come with clean hands and cannot be allowed to 
play hide and seek. If allowed it would be nothinc 
short of permitting an abuse of the process of the 

. would te permitting abuse of the 

jurisdiction and powers under Art. 226. AIR 
Manipur 24 i25) (Ft B) (Pr 7). ' 


Art. 226 Suppression of material fact— Peti- 
tioner alleging wrongful dismissal by M. C. applying. 
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to High Court — Fact of application to officer-in- 
charge for reconsideration, suppressed — Effect. See 
Municipalities — C. P and Berar Municipality Act, 
S. 25. 1952 Nag L J (Notes) 1. 

Art. 22fl (1) — Application under — Affidavit in 

support of application — Fact*: stated in such way as 
to misledd Court- Rejection of applicatiou. 

Where an ex parte application has been made to a 
High Court under Art 229 (1), if the Court comes to 
the conclusion that the affidavit in support of the 
application was not candid and did not fairly state 
the facts but stated them in such a way as to mislead 
the Court as (o the true facts, the Court ought, for its 
own protection and to prevent an abuse of its pro- 
cess, to refuse to proceed any further with the exami- 
nation of the merits. This is a power inherent in 
the Court, but one which should only be used in 
cases which bring conviction to the mind of the 
Caurt that it has been deceived. Before coming to 
this conclusion a careful examination will be made 
of the facts as they are and as they have been stated 
in the applicant's affiJavit and everything will be 
heard that can be urged to inlluence the view of the 
Court when it reads the affidavit and knows the true 
facts. But if the result of this examination and hear- 
ing is to leave no doubt that the Court has been 
deceived, then it will refuse to hear anything further 
from the applicant in a proceeding which has only 
been set in motion by means of a misleading affidavit 
and reject the application. ILR (1951) Nag 64 : A I R 
.1951 Nag 16 (17. 18, 20. 21) (Prs 7, 22; (D3). 

Art. 226 — Motor Vehicles Act (1939), Ss. 47 (1), 

04 A— Grant of permit— Orders of Appeal Board and 
Transport Minister, rejecting application for permit, 
proceeding on assumption ot facts in favour of peti- 
tioner — Petition under Art. 226 — Suppression and 
false statement of facts— Operator held not disentitled 
to grant of writ, if otherwise entitled to relief sought 
— Motor Vehicles Act (1939), Ss. 47 (1), 64-A. 1964 
B L J R 459 I ILR 44 Pat 282. 

Art. 226 -Suppression of material facts by appli. 

cant— No writ. 

The grant of a writ being in the nature of a discre- 
tionary relief cannot be given when there is suppres- 
sion of material facts by the petitioner 1958 Cri L J 
546 : 1958 B L J R 591 i A I R 1958 Pat 181 (181, 
182, 183; (Pt B) (Pr 3) (DB). 

Art. 226 — Suppression of material facts. 

Where the petitioner completely withholds the 
material facts from the Court in his application under 
Art 220 he on that ground alone forfeits his right 
for a writ. A I R 1952 All 992 and (19L7) 1 K B 486, 
Rel. on. ILR 34 Pat 625 i A 1 B 1955 Pat 305 (316) 
(Pt F) (Pr 25) (Oil). 

Art. 226 — petitioner suppressing relevant facts. 

Proceedings on a petition under Art. 226 of the 
Constitution by their very tature are of a summary 
characur. A person wLo applies tor a writ of high 
prerogative and seeks to avail himself of the excep- 
tional remedy, is under an obligation to come to 
Coun With clean hands and to make fully possible 
disclosure of all relevant anJ material facts within 
his knowledge. Tho Constitution provides a special 
and speedy remedy for tlie enforcement of funda- 
mental rights and 'tor any oiht r purpose’. The very 
nature of the remedylenjoins that those who seek it 
must approach the Court in perfectly good faith, and 
place beiore it all the facts which have a direct bear- 
ing on the point in dispute and which the Court 
ought to know to arrive at a c iriect de dsion. Other- 
wise the Court may bj misled to pass orders the 
consequences of which may he far reachiag and irre- 
parable. What facts are material in a particular cisc 
would necessarily depend upon the nature of the 
-order, direction or writ sought. 


Where the question is, whether the order appoint- 
ing the petitioner as an Assistant Commissioner had 
the effect of reducing him in rank, what was the sub- 
stantive appointment of the petitioner is not only 
relevant but a material factor for the determination 
of the question. For if the petitioner was only offi. 
ciating as a Deputy Commissioner and his substantive 
appointment was the one to which he was reverted, 
the reversion would not necessarily and under all 
circumstances amount to a step-back in rank. The 
case, however, would be just the otherwise if the 
substantive 'appointment of the petitioner was in the 
higher grade. Where petitioner is guilty of delibera- 
tely suppressing facts which have been brought to 
light by the respondent State and which have a direct 
bearing on the point at issue that by itself may 
disentitle the petidoner to the relief he claims. Case- 
law Ref. ILR (1954) Patiala 105 i A I R 1954 Pepsu 
98 (102) (Pt A) (Pr 8). 

Art, 226 — Stamp Act (1899), S. 57 — Certificate 

granted under S. 42 —No reference can be made under 
S. 57 as no case remains pending before Revenue 
Authority— Issuing of direction for reference will be 
unnecessary. See Stamp Act (1899), S. 57. AIR 1961 
Punj 12< 

Art. 226— Suppression of material facts — Effect 

oft 

W here the petition under Art. 220 challenging the 
legality of the order of the cu.todian and oi the 
higher authorities holding the property as evacuee 
property is filed 6 years after the orders were made 
and the petitioter is guilty of suppression of material 
facts, no relief can be granted to him. 61 Pun L R 
475 ; A I R 1959 Punj 487 (488) (Pt A) (Pr 5). 


Art. 226 — Application under — Applicant sup- 
pressing material tad —If disentitled to relief. 

A suppression of a material lact in the affidavit filed 
by the applicant under Ait. 220 of the Constitution, 
is alone sufficient for refusal to make the rule abso- 
lute, A I R 1951 Punj (Sim.) 1, Rel. on. 54 Pun L R 
366 ( AIR 1953 Punj 193 (194) (Pt B) (Pr 6) (DB). 

Arts 226. 227 — Practice — Petitioner coming to 

Court with false allegations— No interference by High 
Court with order of lOACr tribunal. 1964 Raj L W 
472. 


Art. 226— Concealment of facts— Effect of. 


Tho petitioner filed an application fora w'rit of 
prohioition w'hile declaring that the non- petitioner 
had ceased to be the chairman of a municipality m 
consequence of the motion of no confidence passed at 
a particular meeting held by the members He did 
not disclose in his petition that the same motion had 
been put to vote at another meeting called for and 
held by the chii. man himself and was lost the day 
previous to the day on wliich he alleged that the 
motion had been passed at the meeting mentioned by 
hirt in the petition. In consequence of the non- 
disclosure he was able to obrain a certain 
order which the Court would have relused it tne 
fait had been disclosed by the petitioner. 

Held, that on the ground of non disclosure of t ^ 
fact alon:- the petition was liable to be 
without hearing the petitioner on merits. A 1 
Baj 140, del. on. 1958 Raj L W 255 : I L R ,1958) » 

Raj 364. 


Art. 226 — Pleadings — Incorrect statements m 

petition— El feet. «« 

It is not proper to penalise a petitioner so mu 
to dismiss his pe itiou altogether simply because 
allegation ma le by him that arguments ^ 

allowed on certain issues by the tribunal . 
whO'iC order he has filed the petition, may " , 

correct spt cially when the objection rn 

is taken at a late stage. ILR (1957; 7 Raj 3 ■ 

1957 Raj 189 (192; (Pt A) (Pr 11) (DB). 
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—Art. 226— Issue of writ under — Mctor Vehicles 
Act. S* 57 (3)— Application for permit — Publication 
not made for six months — Unreasonable — Transport 
authority, not passing any order — No remedy by 
way of appeal — Mere wrong interpretation given in 
the application — \ot suppression of facts or mis 
statement -Bight to writ. 

S applied for Mrrait for his transport bus in pursu- 
ance of a notification of the Regional Transport 
Authority and after publication of the applications 
made by others on a subsequent notification wrote to 
the authority for including his name also and also 
sent a telegram later for the is.sue of a perm t and the 
matter not having been attended to, he applied under 
Art 220 for the issue of a direction to the authority 
stating that no orders had been passed on his appli- 
cation, and that he was a holder of a permanent per- 
mit valid till January, 1952. It was contended that the 
application was still pending consideration by the 
authority, that on the allegatious made he had a 
remedy oy way of appeal, and further that the appli- 
cation was not maintainable because of suppression or 
mis-statement contained in it. 

Held, that no time limit is prescribed for publication 
of applications under S. 57 (3) of the M. V. Act; 
it means that the same shall be made within reason- 
able time. Subsequent applications made having been 
published and the petitioner's application not being 
published for more than six months, the period is 
unreasonable and the petitioner has suffered thereby. 

The authority has not published the iipplication 
and it has not passed any order on it ; the application 
cannot be treated as rejected and it cannot be held 
that the petitioner has the other remedy by way of 
appeal to the higher authorities disentitling him to 
apply under Art. 226. 

The petitioner's case 's that the original permit was 
valid till January 1952, and the action of the Trans- 
port Authoiity cancelling his permit and not allowing 
to ply his bus was illegal. A new permit had been issued 
vafiQ up to Nov. 1951 only, in respect of the replaced 
bus under the directions of the authority. The peti- 
tio ler having placed all the facts and the relevant 
records before the Court he could not be held to have 
suppressed any facts or done an> thing to misguide 
the Court. He was wrong in the interpretation he put 
on the original permits issued to him. The application 
under Art 226 is not to hi dismissed on that account. 
1952 Raj LW 323 i ILR ( 1952) 2 Raj 265 i AIR 1953 
Baj 1 (4) (Pt E) (Pr 12) (DB). 

Art. 226— Suppression of true facts — Effect. 

Parties who come to the High Court and ask it to 
exercise its extraordinary jurisdiction under Art. 226 

should place full and true facts before it and should 
not word the application or affidavit in such a way 
as to create a completely misleading picture of the 
fads lea Jing to the making of the application in order 
to deceive the court in passing interim orders in their 
favour. If the applicant deliberately suppresses mate- 
rial and relevant fads from the Court the applicant 
disentitles hi nself from getting any writ, order, or 
direction in his fivourand the Court will refuse to 
look into the merits of the case an.l dismiss the appli- 
cation 1917 1KB4S6,AIR 1951 Nag 16, AIR 1951 All 
746, Re! on. 1952 Raj L W 1 60 : ILH (1952) 1 Raj 
958 : AIR 1952 Raj 146 (US) (Prs9, 10) (Db). 

Art. 220— Bona fidcs — Suppression or falsifica. 

tion of fads-EIfect 

A petition under Art. 220 requires for its founda- 
tion a bona fide and consistent course of conduct on 
the part of the petitioners. Any attempt at suppression 
or falsification of facts will meet with a summary dis- 
missal of the petition at the hands of the Court. AIR 
1957 Trav-Co 307 (309) (Pt B) ,Pr 8). 

Art. 226— Suppression of material facts. 

[Vol. 4.] Fn.D. 47. 


Where the suppression of material facts was dell- 
berate and mala fide, the rule nisi obtained as a result 
of such non-disclosure is liable to be dissolved and 
the petition dismissed. Held that the petitioner was 
not guilty in any manner in not ha/ing expressly made 
mention of the material facts. The rule nisi in this 
case vas thus properly obtained and the application 
to cancel the rule or make it absolute had to be consi- 
dered on its merits. Case law discussed. ILR (1953) 
Trav-CollS : AIR 1953 Ttav-Co 286 (290, 291, 292) 
(Pt A) (Prs 9. 10). 

Art. 226— Suppression of material facts —Effect. 

The fact that the petitioner suppressed the most 
important fact of his having received three months* 
salary in lieu of discharge notice is very material and 
it goes very much against the petitioner. (1957) 2 Lab 
L J 533 I AIR 1956 Tripura 33 (35) (Pt D) (Pr 12). 

Art. 226— Application in bad faith. 

Article 226 is meant to redress grievances for which 
either there is no other remedy or the alternative 
remedy is too slow, costly and uncertain. It is an 
exceptional equitable relief which can be granted on 
very good grounds. But if the applicants come in bad 
faith, the relief has to be refused. AIR 1952 Vin Pra 
18 (19) (Pt C) (Pr 8). 


11(g)* Joint application, 

Art 226— Joint petition— Joint petition by tenants 

of houses sought to be acquired, challenging validity 
of land acquisition proceedings— Petition is maintain- 
able as petitioners have common cause of action and 
right is joint and inseparable. AIR 1965 All 356 (360) 
(PtB)(Pr8). ^ 

Art. 226— Joint petition — Two notices under 

two sections in respect of two separate assessment 
years —One petition does not lie in respect of both 
the notices— Income-tax Act (1901), Ss. 147 (a) and 
142. (1965) 2 I T J 692 : (1966) 61 ITR 120 (Ail). 

-—Art. 226-Writpfctition— Joint petition— Maintain- 
ability— Petitioners having a common cause of aalion 
and seeking a common relief arising out of identical 
facts— Joint petition seeking issue ofsingle writsoas to 
serve the object of them all, was maintainable. AIR 
1964 All 380 (389) (Pt C) (Pr 5) (DB). 


Art. 226-Jojnt petition— Maintainability — Joint 

petition by twelve petitioners— Each petitioner having 
distinct and separate interest — Twelve separate writ 

E etiiions held should fcave been filed — Irregularity 
owever, held could be cured by requiring petitioners 
to pay up prescribed Court fee for eleven other writ 
petitions as it was too late to drive eleven petitioners 
to file separate petitions. A I R 1963 A«1 301 (302) 
(Pt A){Pr4). ^ ^ 


Art. 226-Single petition by two — Question of 

facts exactly same- Orders concerning the petitioners 
same— Petition not thrown out in discretion of Court 
(1963) 7 FacLR30(AlP. 


T wo notifications f )r acquisition of two separate 
parcels of land — Joint petition by several tenants 
challenging notifications - All of them not interested 
in both parcels of land — Petition is defective for 
multifariouiuess —Petitioners given option to proceed 
with petition with respect to one parcel of land II R 
(190^2) 2 AH 653 : A I R 1962 All 208 (209) (Pt A) 


Art. 226 -Order for payment of wages relating 
to several workmen challenged by sinnle writ 
pttition by all -Maintainability. ® 

Where 28 applications by 28 workmen for payment 
of wag(^ were heard as a single case and were dispo- 
sedotbya single judgment, a siagle writ petition 
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challenging the order is mainfainabla especially when 
the issue raised is identical in all and every one of 
the applicants has the same intere.st in the impugned 
order. AIR 1962 77 (80) (Ft R) (Fr 16), 

_ — Arf. 226- Pleadings — joint application by petf- 
tioners having separate and distinct interests- Co m- 
petency. 

The right'of each deed-v/riter to practice in a regis- 
tra-ion olfice is separate and distinct. When licenses 
of several such deed writers are cancelled, a joint 
wiit petition, by them is not mail tainable. AIR 1960 
All see, Foil. AIR 1961 All 61 (61) (Pt A) (Pr 2). 

.Art, 226— joii t petition — Petitioners dismissed 

from service by single order — joint writ petition — 
Competency. 

At the time when their joint petition under Art. 220 
against a single order of dismissal from service was 
61ed on the 22nd of June, 1950, there was no deilnito 
authority one way or the other on question of main- 
tainability of a joint petition. Even alter ^vards there 
was DO unanimity between the High Courts on the 
point. The objection to the maintainability of the 
petition on the ground that it had been made joint by 
two persons was taken for the first time at the stage 
of argument in an appeal from the order of the judge 
dismissing the writ petition. 

Held, that the- objection would rot be allowed to 
be raised at this stage. The petition should not be 
rejected in the circumstances of the present case on 
the ground that it was a joint petition and that two 
separate petitions were not filed : A I R 1900 All 366, 
Ref. 1961(2)CriL] 327 (All). 


—Art. 220 — Single petition against several persons 
on common ground —Competency. 

A person can file a single wiit petition against a 

number of persons on a common ground arising out 

of one consolidated order and involving tt e same 
points of law. AIR 1960 AH 366. Disling. 

If the consolidated deciMon is qjashed the order 
will govern all the connected cases. (1961-62121 
F J R 219 : 1960 All L J £37 i I960 All W R (HC) 

428 t (I960) 2 Lab L J 373 ; AIR 1960 All 724 (725) 
(Ft A) tPr 7), 

•—Art. 226— Mandamus— Writ cf— joint petition on 
behalf of several petitioners — Compelency. I L R 

(P^'sS) ^ All 33 I AIR 1960 All 484 (500) (Ft F) 

Art. 226 — Joint writ petition — Common right 

—Joint petition — Maintainability — Order 1, Civil 
Procedure Code not applicable. 

If one wants a redress by way cf a writ petition he 
comes in his individual rign* and stands on it, not 
jointly with others A I R 1956 Cal 291 Di«s iron 
1959 All L j 864 : 1960 All W H HlC) 664 i I L R 
(1959) 2 Ail 2Ul i A I R 1900 All 366 (306. (Pr 1) 


Art. 226 — Procedure — Afi idavi^. 

Per Mootham, J. — Where application of one. 
applicants is accompanied b\ afiidavit of considcra:) 
length hut the other applications are accompanit 
by short affidavits in which ihe applicants sta 
that they rely upon the facts as set out in the aflidav 
of the first 3pplic3nt» it is sn UEisatisfsctory practii 

as it is likely to reMilt in one or more of the dep 

Dents depooing to matters not within his or the 
personal knowledge. Better course is to file ioi 
affidavit. AIR 1953 Atl 739 (Ft A) (Pr 1) (DB). 

Joint rit application by several pe 


Art. 226 


sons 3gditiSt whom impngiieci orJor w'js Ptissecl 
Some of petitioners not entitled to relief as th 
apped against impugned order had become ti 
barred — Writ petition is liable o be dismissed in 
entirety. AIR 1957 Andh Pra 88 and AIR 1958 Am 

Andlfw r'siO ^ ^ ^ * (1964) 


—Art. 226 — Several applicants — Joint petition-. 
Maintainability — Test - (Civil P. C. (1908), S. 141 
O. 1, R. 1; O 2. R. 3). 

An application under Art. 229 of the Constitution 
of India is a proceeding in a Court of civil jurisdic- 
tion. Section 141, Civil P. C. is therefore directly 
attracted and the provisions of Orders 1 and 2 of the 
Code can be invoked as far as they can be made 
applicable to the proceeding in a writ application 
under Art 226. Ordinarily, two or more persons 
cannot join in a fingle petition to enforce separate 
claims. But where the right to relief arises from the 
same act or transaction and there is a common ques- 
tion of law or fact, or where, though the right to 
relief claimed does not arise from Ihe same act or 
transaction, the petitioners are jointly interested in 
the cause of action one petition is maintainable at 
their instance. Thus where two supervisors of a 
Market Committee were discharged from their ser- 
vices by a single order of the Collector and they 
jointly filed a single petition under Art. 220 for 
quashing the cider, Held that the petitioners were 
aggrieved by a single act of the Collector and a com- 
mon question of law and fact arose and therefore a 
single application was maintainable. (1957) 2 Andh 
W R 345 I 1957 Andh L T 915 : I L R (1957) Andh 
Pra 678 i A I R 1958 Andh Pra 16 (19) (Pr 10) (DB). 

Art. 226— Writ applications arising out of revenue 

matters— Group applications should not be filei. AIR 
1955 N U C (Assam) 2810 (DB). 

Alts. 226 and 227 — Joit t petition containing 

common questions of law and fact is maintainable — 
(Civil P. C. (1908), O. 1. R. 1). 

Several emploj ees who were dismissed for going 
on illegal strike mode separate applications to the 
.Assistant Comrr issioncr of Labour under section 16 
of the Industrial Disputes .A;:t. The applications 
were allowed by a common order. The employer 
filed separate revision applications which were 
allowed by a common ordtr by the State Industrial 
Cour:. The employees jo'ntiy filed Special Applica- 
tion for quashing the common order of the State 
Industrial Court. 

Held, that since common questions of law and 
fact would arise in the cases of all the petitioners 
and the right to relief in each of them aro^e out of 

the same act, namely, the order of dismissal passed 
by the Disciplinary Authority, a joint application 
wis maintainable, ft was not necessary to rnake 
separate applications and to pay separate court- fees. 

1901 Nag L j (Note) No. 25, Rel. on. 1963 Mah L J 
(Notes) 8. 

Art. 226— Joint application — Applicants aggriev- 
ed hv common order— Application is not bad. 

l! has been fairly stttled that the provisions or 
Civil P. C. as to joinder apply to applications under 
Art. 220 unless excludeil by the Rules made by the 

High Courts ard th.t a joint application would lie 

where the applicart? are aggrieved by a common 
order. A I R 1956 Cal 29); A I R 1959 Mad 137 and 
A 1 R 1900 All 300. Hel. on. (1965) U Fac L R lo3 
(Cal). 

Art. 226— Mandamus— Joint application — 

mon injuiy resulting from common declaration i 
land acquisition — Single petition by individual per- 

SO.-IS although intfrested in different plots, is mam- 

tainable. 65 Cal W N 90S and A I R 1957 Andh na 
88 Vt\. on. 67 Cal W N 460 : A I R 1S63 Cal 5Go 

(570) (Pt C) (Pr 17). 

Art. 220— Mar danius- Joint petition by pers^ 

having separate causes of action — ^ 
Some applicants pursuing alternative remc y 
Effect - Land Acquisition Act (1894), S. 18. 

Two or more persons cannot join iu a single ^ . 
cation for an order of maudamus to enforce s p« 
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•Uims. There mast be separate applications for 
•eparate orders. 

Further, in the case of a joint application if it is 
found that even one of the applicants is disentitled to 
relief, the whole application must fail. Thus where 
twenty persons, l^ing dis5atUfied by an award under 
the Land Acquisition Act, make a joint application 
snder Art. 226 of the Ck)Dstitution tor a writ of 
mandamus but it is found that four of them have 
already applied for the alternative remedy provided 
by S. 18 of the Act aid are consequently, not en- 
titled to apply for a high prerogative writ, the entire 
Application must fail in limine. CGI) 65 Cal W N 
008 . 

—Art. 226— Joint writ petition— Single application 
by two or more persons to enforce separate claims 
not maintainable — Civil Procedure Code (1908), O. 1, 
R. 1 not applicable — Bombay High Court (Appel- 
late Side) Rules (1960\ Chap 17, R. 1— Bombay High 
Court (Original Side) Rules, R 623 — Letters Patent 
(Bom.), Cl. 37. AIR 1950 Mad 020 and A I R 1957 
Andh Pra 88, Rel. on. (1961) 2 Guj L R 635 i A I R 
1962 Gui 21 (23. 24) (Pt A) (Prs 10, 11, 12- 14) (DB). 

Art, 220 — Joint petition — Maintainability — 

Claims of petitioners separate and distinct — Joint 
petition held not maintainable. .AIR 1950 Mad 626 ; 
A I R 1957 Andh Pra 88, Rel. on. AIR 1965 Him 
Pra 47 (47, 48) (Pt A) (Pr 4). 

—Art. 220 — Practice — Three petitions by three 
different persons against same respondents for same 
relief — Disposal by one judgment — One appeal 
Against judgmert Not maintainable. 1961 Ker L J 
642 : 1961 Ker L T 728 i ILR (1961) 2 Ker 326. 

Art. 220 — Petition for writ — Joint petitioA by 

leveral parties— Maintainability. 

Though the provisions directing joinder of causes 
of action or charges do not apply to writ proceed- 
ings, there is no reason why the rule of practice 
where there be no apprehension of any miscarriage 
of justice, should not be followed in the writ pro- 
ceedings for which the High Court is authorised 
to frame its own rules It follows that, unless there 
be compelling grounds to exclude persons jointly 
Invoking the jurisdiction under Art. 220, the general 
practice of allowing more than one person to invoke 
Jointly the jurisdiction under Art. 220 of the Con- 
stitution should be adhered to. It further follows 
that several persons filing one petition should not be 
forbidden, and the Court may direct separate peti- 
tions and order deposit of necessary court fee, if the 
Court, in the circumstances of the case, feels such 
order to be proper. AIR 1954 S C 440 and AIR 
1954 Raj 185 and A I R 1960 Ra) 152 and A I R 1950 
Cal 291 and AIR 1958 Andh Pra 10 and 55 Bom L R 
240. Rel. on. and A I R 1959 Mad 137 and A I R 1900 
Ail 360 and AIR 1901 All 01, Not foil. 1961 Ker LJ 
1107 : 1961 Ker L T 792 i ILR (1962) 1 Ker 583. 


orders of assessment in question are practically simul- 
taneous. 1957 MFC 214r ILR (1957) Madh Pra 200- 
1957 Jab L J 373 1 (1957) 8 S T C 429: 1957 M P L J 
317 1 A I R 1957 Madh Pra 109 (111) (Ft C) (Pr 15) 
(DB). 


Art. 226— Composite application -Tenability 

A composite application not arising out of a com- 
mon interest, cannot be entertained either under the 
rules or general practice obtaining with regard to the 
prerogative writs. Halsbury’s Laws of England, 3Edn., 

Vol. II, p. 83, Pr. 155, Rel. on, 1957 M P L J (Notes) 

171 • 


persons 

desiring to enforce separate claims — Single peti- 
tion by — Competency— Joint interest — Similar in- 
terest— Distinction. 

Several persons who are aggrieved bv an order of a 
tribunal cannot join together as petitioners in a com- 
mon single Writ Petition to quash that order under 
Art. 220 of the Consitution even though the eriev 
ance of all the persons and the remedy sought for 
might be similar. Apart from cases where a number 
ot persons have common or joint interest in the 
subi^t-matter of the controversy, persons having 
similar but wholly separate and distinct interests in 
the subject-matter in controversy, fhould file seoarate 
applications. AIR 1958 Andh Pra 10, Differed. ^ 

The mere fact that the rights of the parlies to the 
relief sought for arises from the same act or trans 
action or that there is a common question of law or 
fact to be decided, does not entitle the patties con- 
cerned l^o Join in the same petition, though the Court 
might hear all such petitions together. 1959 Mad 
W N 201 t 71 Mad L W 835 : I L K (1959) Mad 74 . 
(1959) 1 Mad L J 53 i (1959) Mad L J (Cr) 39 : A I R 
1959 Mad 137 (140, 141) (Prs 24, 32, 33) (DB). 

—Art. 220-Simjlar disputes between seven esta- 
blishments and iheir worlcers referred bv sinelfi 
notitication to Industrial Tribunal — Single petition 

by establishments for writ of prohibition® 17nuin“ 

ability of — (Industrial Disputes Act (1947) S in 
(1) (c)-(Civil P. C. (1908), 0. 1. R. 8)! ’’ 

Government by a single notification referred dis- 
putes between seven establishments and their work- 
men, to the Induitrial Tribunal under S. 10 (1) (c) 
Industrial Disputes Act. These establishments filed a’ 

Prohibilion against 

the Tribunal and the Government, ^ 

Held, that a single petition was not maintainable 
The right whose violation was alleged was an indiv?' 
dual right which inhered in each Sner and 
merely because similar rights possessed by the other 
persons were also violated, it did not follow that 

I'?'* “ be as many 

writ petitions as there were petitioners 70 Mori ¥ w 

485 I (1957) 2 Mad L J 54 . ( 1957) S L J (Crl 31 ^ 
AIR 1957 Mad 616 (618) (Pr 2). ^ ‘ ^ * 


—Art. 220 — Interest of petitioners not common — 
Composite petition cannot be entertained— Existence 
of alternative remedy — No bar to action under 
Art. 226. 

A composite application not arising out of a com- 
mon interest, cannot be entertained v,ith regard to 
Prerogative writs. 1957 M P L J (Note) No. 171, Foil. 
High Court may, in the exerci.se of its discretion 
entertain a petition and grant relief notwithstanding 
the exi.stenoe of ao alternativo remedy. AIR 1961 S C 
1500. Rel. on. 1962 M V L J (Notes) 148. 

Art. 220 — Composite application. 

There is no reason why a composite petition under 
Art. 226 is not maintainable where grounds of attack 
for all the years of assessment to tax are the same, 
common questions arise for consideration and the 


An .^^o-MDgie application for relief of com 

posilc character, based on distinct causes of action- 

Mamtainability - (Madras Couit-fee. and Smt, 

Valuation Act (1955). S. 6(4)) — (Civil P. C 

3)-Court.Fecs Act (1870). S 17) 

Where estates owned by several devasthauams had 

be.n notified and aken over by the Government on 

^fferent dates under separate notifications and the 

wtitioner, who was the hereditary trustee nf fK/N 

gvasthanams filed a single pcS unde? A t **229 
tor appropriate writs. ‘ 

^ single petition was not maintainable 
gave rise to the writ petition. 70 Mtd L W 4S3 i 
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(1957) 2 Mad L J 145 : A I R 1957 Mad 570 (571) 

(Pr 3). 

Art. 226 -Petitions for issue of writs to question 

the validity or legality of similar orders against 
different persons — if can be by a single petition— 
Civil P. C. 5 of 1908), O. 1, R. 8 — If applicable to 
writ petitions. 

Where a petitioner desires to question the validity 
or leg^ility of an order, he is entitled to apply for an 
appropriate writ, but this right of his flows from the 
Order affecting him. The fact that similar orders are 
passed in the case of other individuals also, be it by 
the same officer or authority— does not mean that the 
injury caused is a common or class injury so as to 
justify a single petition wiMr all the individuals simi- 
larly affected joining in it js petitioners. Neither the 
rule nor principle in O. L R. 8. Civil P. C., can be 
extended to wtic petitions. Again the fact that the relief 
prayed for by the several petitioners, each of whose 
individual right is alleged to have been invaded im- 
properly by the impugned order is grounded on a 
common objection the validity of the legislation, or 
the rule or some order interpreting or enforcing 
the statute or the rule does not also afford any basis 
for a joint writ petition by several petitioners 
aggrieved by similar orders. Eich of them has to 
file independent petitions, paying sepira^e Court-fee 
•on each, with separate vakalat etc (1956) 2 Mad L T 
23i 69 Mad L \V 372: AIR 1956 Mad 626 (627) (Pr 1). 

Art. 226 — Joint writ petition — Persons having 

joint interest in subject-matter but possessing sepa- 
rate and distinct rights — Joint petition not maintain- 
able— Civil p. C. (1908), O. 1, P. 1 — Not applicable 
—High Court of Mysore Rules (1959), Chap. 8 — 
Writ petitions 

Where a number of persons have a common or joint 
interest in the siibject-matter of the contra.'ersy they 
may join together and file a single writ petition but 
persons having similar but wholly separate and dis- 
tinct interests in the subject-mattf r in controversy, 
should file separate petitions though common ques- 
tions of law and fact may be involved. I R 1958 
Andh Pra 16 and AIR 1960 Raj 152, Diisent from. The 
jurisdiction vested in the High Court under Art. 226, 
of the Constitution is a special original jurisdiction. 
In the absence of special rules made by the High 
Court in exercise of its power under Art. 225 of the 
Constitution, in the very nature of proceedings under 
Art 226 of the Constitution, the provisions of O. 1, 
R. I of the Civil P. C., are not applicable to writ peti- 
tions. 11964) 1 Mys L J 513: AIR 1965 Mys 143 (14S) 
(Pt A) (Prs 12, 13) (DB). 

—Art. 226 — Orders in various appeals arising out 
of one matter — One petition against — Maintain- 
ability— (Motor Vehicles Act (1939), S. 64). 

Wh ere the orders impugned by a single petition 
under Art. 228 are passed in various appeals which 
arise out ol one and the same matter namely an ap- 
plication by the petitioner for grant of permit under 
the Motor Vehicle^ Act and are interconnected the 
petitioner is entitled to challenge them by one peti- 
tion. 1957 Ni P C 344 : 1957 M P L J 48S : AIR 1957 
Nag 102 a03. 104) (Pt A) (Pr G). 

Art. 226 — Single application to quash separate 

orders— Maintainability. 

Separate applications must be made for issue of 
separate writs to qur.h separate orders ; otherwise, on 
one application, it it succeeds, several separate writs 
will have to be Issued and that will lead to an absurd 
position. 1958 B C J R 2)2 I L R 37 Pat 4G2 : AIR 
1958 Pat 6.53 (654) (Pt A) (Pr 2) (DBj. 

Art. 226 — Single application to quash several 

orders. 


A joint application for quashing several orders is 
not maintainable. 1958 B L J R 239 : (1958) 2 Lab 
L J 444 : (1958-59) 15 F J R 183 : AIR 1958 Pat 314 
(319) (Pt G) (Pr 14) (OB). 


Art. 226“OQe application for different writs- 

(Civil P. C. (1908), O. 1, R. 3). 

There must be separate applications for separate 
writs. Where in an application under Art. 220 
fourteen different occupancy tenants, who have 
nothing to do with each other, will become party 
respondents to the application, and if successful, the 
application will result in interference with fourteen 
separate and independent mutation orders, one appli- 
cation to question the legality of orders of the revenue 
officers in fourteen separate cases and seeking writ to 
quash those orders is not proper and competent. The 
applicant should have filed fourteen separate appli- 
cations questioning the legality of each separate 
mutation order and making the particular occupancy 
tenant concerned a party respondent in a particular 
application or at least disclosing his particulars in 
his affidavit to enable the Court to serve rule nisi 
upon him. Even if the Civil P. C, applies to such 
applications, still it cannot be laken to override a 
general rule applicable to such applications that there 
should be separate applications for separate writs. 
AIR 1954 Raj 185. Rel. on , A I R 19.52 Rij 74 and 55 
B im L R 246, Dist. I L R (1955) Pah'ala 622 : A I R 
1955 Pepsu 159 (160, 161. 162) (Pt B) (Prs 5. 15, 17, 
18) (DB). 


Art. 226 -Notification for acquisition of land — 

Validity of notification challenged— Person or per- 
sons affected can jointly file writ petition — Land 
Acquisition Act (1894), S. 6. 

Where a not fication is issued for the acquisition of 
land in a particular village, all or any of the persons 
affected by the notification can jointly file a petition 
challenging the validity of the notification, since 
even if the petition could only be entertained as being 
on behalf of any one of the petitioners the effect in 
the event of its success would be the quashing of the 
whole acquisition proceedings once the notification 
was held to lie invalid. AIR 1962 Punj 55, Disling. 
ILR (1964) 2 Punj 38. 

Art. 226 — Joint petition assailing assessment of 

more than one year under East Punjab General Sales 
Tax Act — Grounds of challenge exactly similar* 
Held, writ petition having been admitted, it woui 
not be proper and just to throw it out on that groun * 
(1964) 15 S T C 648 (Punj). 

Art. 226— Individual grievance— Each aggrieved 

person must file independent petition for relief Jo n 
petition by several aggrieved persons for ^ 
although based on a common objection ^ 7!! 

Lew of profession tax by different District 
the State — Application by Revenue 
challenging authority and jurisdiction of the Uis 
Boards, on the patwaris is not maintainable. A 

1956 Mad 626 and A I R 1957 Mnd Y) 

Punj L R 530 : A I R 1962 Punj 55 (oo, 50) (I r a/ 

(DB). 


Art. 226 - Joint application by several persons 
nvolving common questions held maintaina ' 

1959) 9 Raj 1234 : A I R I960 Raj 152 (lo9) (Pt D) 
Pr 24) (DB). 

.Art. 226 — One application in respect of several 


'There were 23 separate applications pend^^^ 
he Anti Ejectment Officer, in which ^tions 

•ent applicants. Twenty three separate PP . 23 

:or revision were filed by Board of 

:ases although they w'cre disposed of by 
Revenue by a single judgment. 
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Held, that it was not proper for the petitioners to 
file a single petition under Art. 226 in respect ol all 
the 23 cases. In case the same questions of law and 
fact were involvedi it may be that the High Court 
might consider it proper to decide all the petitions 
under Art. 226 by a single judgment. Still the orders 
directions or writs, which might be issued, would 
have to be issued separately in respect of each case. 
It would, therefore, be very inconvenient even if 
not altogether illegal, that writs, directions or orders, 
as might be felt necessary, might be issued on a single 
omnibus petition in respect of all the 23 cases. 1955 
Baj L W 170 ! ILR (1934) 4 Raj 577 : AIR 1954 Raj 
185 (188) (Pt B) (Pr 12) (DB). 

Art. 226 — Application under — Two persons 

against whom two different orders under Cl. 25 
Rajasthan Food Grains Control Order were passed 
joining in one petition — Application is maintainable 
when their case is exactly the same — Affidavit filed 
by one of applicants in support of application held 
was sufficient. 1951 Raj L W 467 i ILH (1951) 1 Raj 
674 1 1952 Cri L J 732 : AIR 1952 Raj 74 (78, 79) 
(Pt G) (Prs 18. 19) (DB). 

Art. 226 - Civil P. C. (1908), O 1. R. 8; O. 2. 

R. 3 — Joint petition by two or more — Maintain- 
ability. 

In cases where writ applications are filed under 
Art. 226 to enforce a civil right the applications will 
amount to civil proceedings. To such civil proceed- 
ings, S. 141. Civil P. C. directs that the procedure in 
regard to suits should be followed as far as it can be 
made applicable. Thus it cannot be said that O, 1 
andO 2 , CivilP. C. will not apply at all to such 
proceedings. 

Joint application by three petitioners for decla. 
ration that the common order of District Magistrate 
authorising seizure of petitioners’ India-Pakistan 
Passports granted to them on three different dates, 
is illegal and ulira vires — Three distinct prayers— 
Joint application held was not maintainable. For 
applicability of O. 2, R 3, petitioners must show 
that they were jointly interested against same defen- 
dant. AIR 1962 Tripura 7 (9, 10. ll)(PtA) (Prs 9. 
11. 12. 13,22). 

12. Article 32. scope of. 

(a) Question of fact. 

See also Note 79. 

(b) Jammu and Kashmir. 

(c) No infriDgcment of fundamental rights. 

(d) Article 32 (3). 

(e) Article 32 (4). 

12. Article 32, scope of. 

• Art. 32— Petition under— Scope of— Confined 

only to provisions affecting petitioner’s fundamental 

In dealing with petitions under Art. 32, the Court 

would naturally confine the petitioners to the provi- 
sions of the imgugned Act by which their funda- 
mental rights are either affected or threatened and 
it is not necessary for the Court to decide the ques- 
tion about the validity of other provisions in the 
Act. Khyerbari Tea Co., Ltd. v. State of Assam, 
(1904) 5 S C R 975 : (1904) 2 S C A 319 i AIR 1964 
SC 925 (941) (Pt FJ (Pr 43). 

• — Art. 32 — Order illegally passed by State 
Government under S. 42 of East Punjab Holdings 
(Consolidation and Prevention of Fragmentation) 
Act (50 of 1948) — Adverse order affects right to 
property of petitioner — lie can file writ petition 
under Art. 32. Roop Chand v. State of Punjab, 
(1963) Supp (I) SCR 539 : 05 Punj L R 576 i 
AIR 1963 S C 1503 (1508) (Pt C) (Pr 22). 

0 Art. 32— "All local or other authorities under 


the control of Government of India” in Art. 12 — 
Meaning -Qiiasi.judicial authority functioning out- 
side territoty of India but administered by Govern- 
ment of India — Order refusing permit by Appellate 
Authority in Pondicherry under Motor Vehicles Act, 
at a lime when Pondicherry was under administration 
of Government of India but outside Indian territory 
—Authority not under control of Government of 
India, within Art. 12, being quasi- judicial authority — 
Writ under Art. 32 against such authority after Pondi- 
cherry has become part of India— Not available — 
Order held not open to attack under Art 15. See Ibid, 
Art. 12. AIR 1963 S C 1464. 

• Arts. 32, 142 and 145— Supreme Court Rules 

(1950), O. 35, R. 12 — Fundamental right to move 
Supreme Court under Art. 32 — (nfringement of— 
R. 12, O. 35 in so far as it relates to giving secu- 
rity in proceedings under ^rt 32 infringes funda. 
mental right under Art. 32 to move the Supreme 
Court and is invalid — Order for security cannot be 
sustained even under wide powers conferred by 

Art. 142 (I). 

Per Majority : Rule 12 of O. 35 of the Supreme 
Court Rules and Orders in so tar as it relates to th<* 
giving of security for costs in a petition under Art. 32 
of the Constitution retards the assertion or vindica- 
tion of the fundamental right to move the Supieme 
(2ourt under Art. 32 of the Constitution and constitutes 
its infringement. The Rule is invalid and cannot be 
sustained. Such a rule caonot be justified eitheruuder 
Arts. 142 (1) or 145 (1) (f) cf the Constitution. 

An order calling upon the petitioner to furnish 
security would retard the assertion or vindication of 
his fundamental right under Art. 32 since it would 
impose a financial obligation on the petitioner. The 
order would amount to a hindrance in the further 
progress of the petition and cannot be said to aid a 
fair hearing of the petition like the order prescribing 
the manner in which the paper books have to be 
prepared' or other steps in connection with the peti- 
tion have to be taken. It may be that the order is 
intended to protect the interest of the respr ndent and 
in that sense, may be treated as fair; but the fairness 
of the order or of the object in'ended to be achieved 
by it will not disguise the fact that its effect is not to 
aid the petition but to retard it to some extent and in 
considering the constitutionality of the order or of the 
rule which permits the order to Oe made, the fact that 
the object intended to be achieved is good, just or 
unexceptionable would be immaterial. AIR 1954 S C 
561 and AIR 1940 P C 66 , Rel. on. 

Such order cannot be justified on the ground that 
the powers conferred upon the Supreme Court 
under Art. 142 ( 1 ) of the Constitution are wide and 
cannot be coiitrolled by Art. 32. An order which the 
Court can make under Art. 142 in order to do 
complete justice between the parties must not only be 
consistent with the fundamental rights guaranteed by 
the Constitution, but it cannot even be inconsistent 
with the substantive provisions of the relevant statu- 
tory laws. Consequently it would not be possible to 
hold that Art. 142 1 ) confers upon theSupreme(iouit 
powers which can contravene the provisions of 
Art. 32. 

The rule providing for making of an order for 
furtishing security in cases of petitions under Art. 32 
cannot also be made under Art. 145 (1) (f). 

Per Shah, J. (dissenting) : Right to movethe Supreme 
Court under Art. 82 is not w-holly unfettered or unres- 
tricted. .^rt. 32 ( 1} guarantees a right to move the Court 
by appropriate pro -eedings. There is, therefore, in the 
Article itself limitation upon the exercise of the right. 
Appropriate proceedings would include the proceed- 
ings relaUng to form, conditions ol lodgment of peti- 
tions, and compliance with all reasonable directions 
imposed which would conduce to the smooth conduct 
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of proceedings in the Sapreme Court. Power to make 
rules for practice and procedure of the Supreme 
Court read with the guarantee under Art. 32 (1) to 
move by appropriate p.oceeJings implies the power 
to impose procedural restrictions conducive to the 
orderly progress of the petition for relief for breach 
of a fundamental right. 

There is no warrant for assuming that the exercise 
of the jurisdiction has to be suoordiuated to the exer- 
cise of the right to move the Court. Article 32 (1) is 
included inCiiap. Ill and the right to move the Court is 
itself made a fundamental right, w'hereas Art, 142 
falls in Part V dealing with Onion judiciary. But 
these being parts of a constitutional document no 
fecial sancity attaches to the provisions contained in 
Chap. Iff so as to prevail over the other provisions. 
Even assuming that an order made in a given case 
may be erroneous the (urisdiction of the Court con- 
ferred by the Constitution under Art. 142 to make 
such ordtrs as may be necessary for doing complete 
justice is not on that account affected. Therefore, even 
in a proceeding under Art. 32 (1) the Supreme Court 
is competent to make all such orders as it deems 
proper including an order for security for costs of 
the responde :t. Prem Chand Garg v. Excise Com- 
missioner, U. P. (1963) Supp (1) S C R 885 : ll963) 2 
SC A 125: AIR 1963 SC 990 (1001 to 1007) 
tPrs S. 12. 14, 15. 10,21,23,24, 27, 28. 29). 


• Art. 32— Maintainability of petition, 

Where the tax has beeo levied by the Deputy 
Commercial Tax Otficer not by misconstruing certain 
provisions of a valid Act, but is levied by him, even 
though he has no jurisdiction to assess the tax on 
account oi the invalidity of the rule under which the 
tax is assessed, a petition challenging the rule will lie 

32 AIK 1962 S C 1021. Distiog. A. T. B. 
Mehtah Majid Co. v. State of Madras. (1963) 1 
S C W R 284: (1964) 1 Mad L J (S C) 115 : 1964 (1) 
S,CJ 355 : (1964) i Andh W R (SC) 115 » (1963) 
Supp 2 S C R 435 : (1963) 2 S C A 68 : (1963) 14 
^S TC 355: AIR 1963 SC 928 (932, 933) (Pt F) 


Art. 32 — Pondicherry, if territory of India — 
Appeal under Art. 130 (1) from orders of Chief Com- 
mlssisner of Pondicherry, acting as appellate autho- 
rity under S. 61, Motor Vehicles Act, if maintainable 
Writ petition again d orders — Enforcement of 
orders on writ petition— Powers under Art. 32 not 
circumscribed by territorial limitation; — Question 
whether Pondicherry is Indian territory, referred to 
Union Goverimeu! under S. 4, Foreign Jurisdiction 
Act. See Ibid, Art. 136 (1). AIR 1963 S C 533. 


Art. 32 —'Territories as may be acquired' — 
Question as to whether Pondicherry is territory o 
India — Question forwarded to Union Government bj 
Supreme Court— Answer received is binding on Cour 
—Pondicherry is not territory ‘acquired’ withir 
meaning ot Arc. I (3) (c) — No appeal lies to Siipremi 
Court— Per Majority (Sarkar and Das Cupta J|. 
Contra) -No writ petition can be entertained. Se< 
Ibid, Art. 1 (3) (c). AIK 1962 S C 797. 


• Arts* 32, 14, 19 and 31 — Interference with 

fundamental rights to property by executive action 
without any authority of specific rule of law — Issue 
of writ -Person building on State hnd with permission 
of Ciovernmenl - Sint iiruler S. 92, C. P. Code may be 
brought against person i>i possession of — Trust pro- 
perty —Respondents violated the fundamental right of 
petitioner — Orders of respon ic-nt must be q-iasbed. 
aIR 1954 S C 415 and AIR 1953 sC 215 aiulAIR 1927 
P C 135. He), on. Bi,han Das v. Si ate of Punjab, 1961 
S C D 82 4 t (1962) 2 S C H 69 : (1963) ISC] 415 ; 
1961 AikPa LT 939 : .\IR 1961 S C 1570 (1574 
1575) (Prs 11, 14). 


• Art. 32— 'Appropriete proceedings*~Meaninf 

of. • 

Article 32 guarantee? a fundamental right to a 
citizen to move the Supreme Court by an ori^nal 
petition whenever his grievance is that his funda- 
mental rights have been illegilly contravened. On a 
fair construction of Art. 32 (1) the expression ‘appro- 
priate proceedings* has reference to proceedings which 
may be appropriate having regard to the nature of the 
order, direction or writ which the petitioner seeks to 
obtain from this Court. Daryao v. State of U. P. 1901 

SCD 836I (1961) 2 S C A 591 : (1962) I S C J 702 i 
(1962) 2 Andh W R (S C) 16 : (1962) 2 Mad LJ (SC) 
16 ; (1962) 1 SCR 574 : A I R 1961 S C 1457 (1461) 
(PtB)(Pr7). 

® — ’Art. 32 -State collectiug tax under Central 
Sales Tax Act on behalf of Central Government- 
Threat to recover again sales tax on same turnover 
again on behalf of Central Government by another 
State —Effect— ^'ioIation of fundamental right. 

Where a company has paid to the Sales Tax Officer, 
Bihar, tax due under the Central Sales Tax Act on its 
turnover including sales on which the tax is sought 
to be levied by the Commercial Tax Officer. We;t 
Bengal and under the Central Sales Tax Act, there is 
a single liability to pay tax on inter State Sales, the 
threat of the State of West Bengal to recover again 
sales-tax on behalf of the Central Government in 
respect of the same sales, i. e., sales, which are 
included in the assessment proceedings before the 
Bihar Sales tax authorities prima facie infringes the 
fundamental right of the company to hold its property 
and the company is entitled to approach the Supreme 
Court under Art. 32 of the Constitution A I R 1957 
S C 790, Relied on. Tata Iron 6c Steel Co. Ltd., Bombay 
v.S. R. Sarkar, (1960) 11 S T C 655 r ( 1961) 1 S C A 
364 : (1961) 1 S C R 379 : AfR 1961 S C 65 (68, 69, • 
76. 77) (Pt A) (Prs 5, 37). 

® Aili 32 —Applicability — Infriagement of funda- 

mental right to carry on business — .application for 
writ dismissed by High Court but judgment in favour 
of petitioner — Application for special leave pending 
— Supreme Court has power to grant relief under 
Art. 32 Shriniva^a Reddy v. State of Mysore, 38 
Mys L J 71 I 1960 Mad W N 98 i (1960» 2 S C R 130i 
1960 SC J 1092: AIR I960 S C 350 (353) (Pt C) 
(Pr7). 

• — ^Art. 32 — Applicability — Petition challenging 
constitutionality of Madras Act 32 of 1955 on ground 
of infringement of fundamental rights under Art* 19 
(1) (f) and Art. 31 (1) — Maintainability. 

The petitioner who was a sthanam holder, filed a 
petition under Art. 32 praying that a writ of manda- 
mus or any other proper writ, order or directions Iw 
ordered to issue tor the purpose of enfoicing his 
fundamental rights, directing the respondents to for- 
bear from eniorcing any of the provision.* of the 
Madras Act (32 of 1955) against the petitioner, his 
Kavalappara sthanam and Kavalappara estate, declar- 
ing the said Act to be unconstitutional and invalid* 
The first respondent was the State of Madras and 
respondents 2 to 17 were the members of the Sthanee 
petitioner's tarwad. 

Held, that the petitioner's grievance was certainly 
against the action of the State which, by virtut of the 
definition ot that term given iu Art. 12 of t lie Consti- 
tution, includes toe .NIadras Legi'latnro and it 
not certainly he said that the suliject-mattcr ot the 
present petition coinp.'ises disputes between two sets 
of private individuals unconnected w-ith any 5taw 
action. Therefore the petition under Art. 32 was n« 
governed by the decision in AIR 1952 S C 59 ^nd t e 
petitioner could not be debarred from availing hrt^ 
self of his constitutional right to invoke the jurisa 
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tlOD of the Supreme Court for obtaining redress against 
infringement of his fundamental right. Kochunhi 
Nayar v. State of Madras, 1959 K«r L J 46 i : (1959) 
2SCA248:1959SCI 858:(1959) 2 Andh W R 
(S C) 70 I il959) 2 Mad L I (S C) 70 : (1959) Supp (2) 
S C R 316 : AIR 1959 S C 725 (730) (Pt B) (Pr 9). 

■ "“Art, 32 —Applicability— Law taking away or 
abridging fundamental right— Absence of overt act 
by State — Right of person aggrieved to apply— 
(Madras Marumakkathayam (Femoval of Doubts) 
Act (32 of 1955), S. 2). 

An enactment may immediately on its coming into 
force take away or abridge the fundamental rights of 
a person by its very terms and without any further 
overt act being done. In such a case the infringement 
of the fundamental right is complete eo instanti (he 
passing of the enactment and, therefore, there can ba 
no reason why the person so prejudicially affected by 
the law should not be entitled immediately to avail 
himself of the constitutional remedy under Art. 32. 

Held, th it in view of the language employed in 
S. 2 of Midras Marumakkathayam (Removal of 
Doubts) Act, 1955 and its effect the petitioners can 
legitimately comp’ain that their fundamental right 
to hold and dispose of the slhanam properties has 
been injured by the action of the Legislature which 
is **State’* as defined in Art. 12 of the Jonstitutionand 
the petitioaers are prima facie entitled to seek their 
fundamental remedy under Art. 32. Kochunni Nayar 
V. State of Madras, 1959 Ker L J 464: (1959) 2 S C A 
248 I 1959 S C J 858 I (1959) 2 Andh W R (S C) 70 : 
(1959) 2 Mad L J (S C) 70: ( 1959) Supp (2) S C R 
316 lAlR 1959 S C 725 (731, 732) (Pt C) (Pr 10). 

• Art. 32— Applicability — Jagirdar giving con- 

tracts to cut forests in jagir — Unauthorised extension 
of period of contracts by foiest oiiicers — Confiscation 
of forest goods by Government — Petitions under 
Art. 32, on ground that right to h old and dispose of 
property was infringed— Maintainability. See Ibid, 

Art. 19 (1) (f). AIR 1959 S C 498 : (1959) S C J 621. 

• Arts. 32, 19 (1) (g)— Scope of — Imposition of 

tax without due authority. 

If a tax is levied without due legal authority on 
any trade or business, then it is open to the citizen 
aggrieved to approach the Supreme Court for a writ 
under Art. 32, since his right to carry on a trade is 
violated, or infringed by the imposition and such 
being the case, Art. 19(l)(g) comes into play. Kailash 
Nath V. State of U. P., (1957) 8 S T C 358 : AIR 1957 
S C 790 (792, 793) (Pt C) (Pr 9). 

[Overruled in AIR 1902 S C 1021 ] 

• Art. 32 — Applicability — Orissa Hindu Reli 

gious Endowments Act (2 of 1952) as amended in 
1954), S. 79 .A— Validity— (Orissa Hindu Religious 
Endowments Act (2 of 1952 as amended in 1954). 

S. 79-A). 

The result of S. 79. A is to treat the schemes framed 
within the specified period as schemes framed im- 
mediately after the commencement of the present Act 
and to impute thereto, by a fiction, compliance with 
the various procedural and other steps which are 
requisite under S. 42. Such a provision is within the 
competence of the Legislature. The right ol any 
person to seek remedy under Art. 52 of the Constitu- 
tion in respect of any violation of his fundamental 
rights is in no way curtailed or affected by the fact 
that an actual decision of the Supremo Court on an 
application under Art. 32 i>, in elect, nullified by 
appropriate and competent legislative measures. Sec- 
tion 79-A, therefore, is not open to any objictiou on 
the ground of legislative incompetence. Sadashiv 
Prakash Bramchari Trustee of Mahiparakash Math 
V, State of Orissa, 1956 SCI 397 i 1956 S C C 478 : 
22 Cut L T 235 : 1956 S C A 794 : 1956 S C R 43 : 
AIR 1956 S C 432 (439, 440) (Pt C) (Pr 8). 


• ' — ^rl. 32 — Petition under, is not maintainable 
unless there has been a violation of some fundamental 
right. M/s. Bhagwandas Gangasahai v. The Union of 
India, AIB 1950 S C 175 (175, 176) (Pt A) (Prs 3, 5). 

• Art. 32— Mill producing Cotton yarn closed— 

Thereafter orders handing over management of mill 
to authorised controller passed— Orders held were 
invalil — There was deprivation of property within 
Art. 31 of the Constitution — Petitioner was within his 
rights in applying under Art. 32. See Ibid, Art. 13(1). 
AIR 1955 S C 624. 

• — Art. 32— Scope— An illegal impost must at all 
times be an unreasonable restriction anl will neces- 
sarily infringe right of the citizen to carry on his 
occupation, trade or business under Art. 19 (1) (g) and 
such infringement can properly be made the sul)/ect- 
matter of a challenge under Art. 32. Mohammad 
Yasin v. Town Area Committee, falalabad, 1952 S CJ 
162 : 1952 S C R 572 » 1952 S C A 237 : AIR 1952 
SC 115 (117) (Pt B) (Pf 7). 

• — Art. 32— Scope and object— Question of legis- 
lative competency — iVhen can be raised. 

Article 32 is not directly concerned with the deter- 
mination of constitutional validity of pirlicular legis- 
lative enactments. What it aim; at is the enforcing of 
fundameotal rights guaranteed by the Constitution no 
matter whether the necessity for such enforcement 
arises out of an action of the executive or of the 
legislature. To make out a ca^e under this Article, it 
is incumbent upon the petitioner to establish not 
merely that the law complained of is beyond (he 
competence of the particular Legislature as not being 
covered by any of the items in the Legislative lists, 
but that it affects or invades his fundamental rights 
guaranteed by the Constitution, of which he could 
seek enforcement by an appropriate writ or order. 
The rights that could be ent >rced under Art. 32 must 
ordinarily be the rights of the pHitioner himself 
who complains of infraction of such rights and 
approaches the Court for relief. 

A proceeding under this article cannot really have 
any affinity to what is known as a declaratory suit A 
prayer for relief in the shape of a declaration is 
inapprop'-iate to an application under Article 32. 
Charanjit Lai Cho wihury v. Union of Indiai 1951 
Sej 29: 1951 Mad W N 111: (1951) 21 Comp Cas 
33 : 1950 S C R 809 : 53 Bom L R 499 : I L R (1951) 
Hyd 461 I 64 M L W ^7 : AIR 1951 S C 41 (52, 53, 
60) (Pt E) (Prs 44. 45. 73). 


Art. 32— Scope and extent of —jurisdiction of 
Supreme Court under Art. 32 whether concurrent 
with that of Ili^h Court under Art. 326 — Constitu- 
tion of India, Art. 226. 

Article 32 does not merely confer power on the 
Supreme Court, as .Art. 2z0 does oa the High Courts, 
to issue certain writs for the eaf arcement of the rights 
conferred by :Part III or for any other purpOhC as 
part of its general Jurisdiction. Article 32 provides 
a “guaranteed” remedy f )r the eaforcement of those 
rights, and this remedial right i.s itself made a funda- 
mental right by baing included in Part HI. The 
Supreme Court is thus constituted the protector and 
guarantor of fundamental rights and it cinnot, con- 
sistently witfithe respon.sibility so laid upon it, refuse 
to entertain applications seeking protection against, 
infringernents of fuch rights. The Jurisdiction thus 
conferred oa the Supreme Court by Art. 32 is not 
concurrent with the one gi^en to High Courts by 
Art. 220. Romesh Thapparv. The State of Madras 
1959 Mad W N (Cri) 1 15 : 1950 Paj L W 3S7 i 1950 
All L J 485 : 1950 S C J 4J8i ( 1950) 2 Mad L f 390 * 
63 Mad L W 929 : 51 Cri L J 1514 : 1950 SCR 
591 I air 1950 S C 124 (126) (Pt A) (Pr 5). 

Art. 32— Petition to Supreme Court. 
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The wording of Art. 32 shows that the Supreme 
Court can be moved to grant a suitable relief men- 
tioned in Art. 32 (2) only in respect oi the Funda- 
mental Rights mentioned in Partin of the Constitu- 
tion. A. K. Gopalaa v. State of Madras, 1950 Mad 
W N ^195 I 1950 Mad W N (Lri' 127 i (1950) 2 Mad 
L J 42 j 63 Mad L W 638 : 1950 S C J 174 : 51 Cri 
L J 1383 : 1950 SCR 88 i .\TR 1950 S C 27 (33) 
(PtZm) (Pi 4). 

Art. 32 -Scope — Revisional powers of the High 

Court under S. 439 are certainly wider in scope than 
the writ jurisdiction under Art. 32 of the Constitution. 
See Cr. P Code (1898), S. 439. 1961 (l)CrLj 676: 
AIR 1961 Man pur 12. 

12 (a). Qu2Stion of fact. 

See also Note 79, 

• Art. 32 -Powers of Supreme Court— Disputed 

questions of facts— If can be gone into. 

Clause (2) of Art. 32 confers power on the Supreme 
Court to issue directi jus or orders or writs of various 
kinds referred to therein. But the proposition that, 
on an application under Art. 32, the Supreme Court 
may decline to entertain the same on the simple 
ground that it involves the determination of disputed 
questions of fact or on any other ground cannot be 
countenarced. Questions of fact can aad very often 
are dealt with on aifidavits. The Court may, in some 
appropriate cases, be inclined to give an opportunity 
to the parties to establish the'r respective cases bv 
Bling further affidavits or by issuing a commission or 
even by setting the application down for trial on 
evidence, as has often been done on the original sides 
of the High Courts of Bombay and Calcutta, or by 
adopting some other appropriate procedure. Ko- 
chunni Nayar v. State of Madras, lS59 Ker L J 464 : 
1959 S C J 858 : (1950) 2 An4h W R (S C) 70; (19.59) 
2 M L J (S C) 70 : (19591 2 S C A 248 i (1959) Stop 

(2) SCR 316 I AIR 1959 S C 725 (733, 734 735) 
(Ft E) (Pr 12). 

• — Art. 32— Powers of Supreme Court, 

It is only on facts admitted or taken as proved that 
the question of the violation of a fundamental right 
can be decided by the Supreme Court under Art. 52, 
because when facts are in dispute, the matter has to 
be enquired into and decided by proper legal pro- 
ceedings. Kailash Nath v. The State of U. P., (19.57) 8 
S T C 358 I AIR 1957 S C 790 (7921 (Pt R) (Pr 8). 
FOverruled on another point in AIR 1962 b C 1621.] 

• Arts. 32 and 226— Finding of fact — Interfer- 

ence— (Sea Customs Act (1878), S. 167). 

If a party’s grievance was that the view taken by 
the appropriate authorities was erroneous, that was 
not a matter which could be legitimately agitated 
before the Supreme Court in a petition under Art. 32. 
If the goods bad been seized in accordarce with law 
and they had been seized as a resii't of the Bndings 
recorded by the relevant authorities comp‘tent to 
hold enquiry under the law (the Sea Customs Act) it 
was not open to the petitioner to contend that the 
Supreme Court should ask the authorities to exercise 
discretion in favour of the petitioner and allow his 
licences a further lease of life. Bhatnagars aid Co. v. 
Union of India, 1957 SCI 546:1957 $ C A 810 : 
1957 S C R 700 I AIR 1957 S C 478 (4S3, 484) (Pt P) 
(Pr8). 

■“—Art. 32 — Scope — Disputed questions ol fact — 
High Court's powers under Art. 226 — Distinction, 
AIR 1980 Madh Pra 282 (285) (Pt A) (Pr 10). 

12 (b). Jammu and Kashmir, 

• — ^Arl 32(2-\) (as applied to Jammu and Kash- 
mir) — Applicability — Claim on basis of violation of 
Art. 14— Breach of law— Effect. 


The High Court of Jammu and Kashmir can act 
under Art. 32(2-A) only to enforce a fundamental 
right. Where the orly fundamental right on the 
violation of which the applicant relies is tde right to 
the equal protection of the laws und r Art. 14 of the 
Constitution on the ground that the procedure pre- 
scribed by the Kashmir Civil Service Riles was not 
followed before the order demoting him from certain 
post was made all that can be snd to have happen^ 
is that the State has acted in breach of the law. But 
that does not amount to a violation of the righi to the 
equal protection of the laws. The High Court has, 
therefore, no power to act under Art. 32 (2-A) in such 
a case. AIR 1950 J fc K 17, Reversed State of J. & K. 
v. Ghulam Rasool, 1961 S C D 289 :( 1962) 1 S C J 
552 ; (1961) 3 S C R 969 i AIR 1961 SC 1301 (1302) 
(Pr 6), 

• — Art. 32 (2- 4) as applied to the State of Jammu 
and Kashmir)- Disputed question of fact. 

A petition under Art 32 (2-A) as applied to the 
State of Jammu and Kashmir is maintainable where 
the questions of fact are not so seriously disputed as 
cannot satisfactorily be determined iaihe proceed- 
ings under Art. 32 (2-A). Gulam Rasul v. State of 
Jamma and Kashmir, AIR 1956 ] & K 17 (20) (Pt B) 
(Pr 17) (FB). 

[Reversed on another point in AIR 1901 S C 1301.] 


12 (c). No infringement of fundamental 
rights, 

• Arts. 32 and 19 ( 1) (f) and (g) - Confiscation of 

i nported ioods and penalties imposed by order 
made under S 167 (6), Sea Customs Act. 1878 “■ 
Order passed by authority with jurisdiction under 
valid Act — Order cannot be challenged as being 
r-pugnant to Art. 19 (1) (f) and (g) on sole ground 
that It is based on miscnnstruciion of provision of 
law -Petition questioning validity of order does not 
lie under Art 32. 


Per Majority (Das Gupta, J. di^sentiDg.)— Where an 
Drder imposing confiscation and penalties under 
S. 167 (8) of the Sea CaStf ms Act 1878, is made by a 
^uasi judicial authority acting with lunsdiction under 
the said taxing Act which is intra vires, the order is 
not open to challtnge as repugnant to Art. 19(1) (f) 
2 nd <g) on the sole ground that it is based on a mis- 
coj.struclioD of a provision of the Act inserted 
in by a valid Order (in this case by p.rra 6 of tho 
French Establishments ( Applicdtion of Laws) Order, 
1954). And the validity of such an order cannot bo 
questioned in a petition under Art 32 of the Const!- 
tution. A I R 1962 S C 1621. Applied; A I R f 937 S L 
790, held not valid law. Pioneer Traders v. Chiei 
Controller ol Imports and Export';, Pondicherry» 
:i963) 2 S C A 243 I 1964) « S C I 595 i (19W) 
5upp (1) S C R 349 I A I R 1963 S C 734 (741. ^43) 
:Pt A) (Pts 15. 21). 

• Art 32 — Scope — Publication of:schemeand 

cancellation of permits of existing operators - 
— Right of operators to ply bu'^es is extinguished 
Tliere is no infring' ment of fundamental right even 
if State plies its buses without obtaining 
under S. 4.L See .Motor N’ehicles ^ct (1939), S. oo 
1). (1963) 2 S C J 18S : air 1963 S C 640. 

O Art. .82 — Procedure laid down in the Act 

settlement of disputes between Patiala State 

its customeis — No infringement ^ [VJ iqIo 

See "onsti'utian of India Art. 19 (1) (f)* A 

5 C 222* 

#— Art.. 32. 13G, 13 and Vh 228- 

nrder under taxing statute - Statute 

Order based upon misconstruction of 

statute and notification thereunder - \ aliony^ 

such order cannot be questioned 226 

Proper reiredy is by way of appeal or under An. 
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—Sales Ta* — U. P. Sales Tax Act (15 of 1948), S. 4 

(1) (b). 

Per Majority (Bubba Rao an^^ N. Rajagopala Ayyan 
gar JJ. Coiitra)i— An order of assessment made by an 
au hority under a taxins statute which is intra vires 
and in the undoubtea exercise of its jurisdiction 
cannot be challenged on the sole ground that it is 
passed on a misconstiuctioo of a provision of the Act 
or of a notification issued thereunder. Nor can the 
validitv of such an order be questioned in a petition 
under Art. 32 of the Constitution. The proper remedy 
for conecling an error in such an order is to proceed 
by way of appeal, or if the erior is an error apparent 
on the iace of the record, then by an application 
under Art. 226 of the Constitution. Article 32 of the 
Constitution does not give the Supreme Couit an 
appellate jurisdiction such as is given by Arts. 132 to 
136 AIR 1957 S C 790, Overruled. 

Held, Per Majority (Subba Rao and N. Raiagopal® 
Ayyangar JJ.. Contra) : that there was no violation of 
any fundamental right and no writ petition ueder 
Art. 32 was maintainable. 

Per S. K. Das, J., (Subba Rao, J. Contra) : that there 
was no misconstruction of the notification, dated 
December 14, 1957, and the resultant action of the 
assessing authoiity could not be challenged. 

N. Rajagopala Ayyangar, J. It was possible reason- 
ably, to uphold the construction adopted by an 
inferior tribunal and theiefore it would be a case of 
mere error of law and not a patent error, or an error 
apparent on the face of the record whi:h should 
justify the issue of a writ of certiorari. Ujjam Rai v. 
State ot Uttar PraJe'h, (1963) 1 SCR 778! (1963. 
ISCA 1:AIR 1962 ^C 1621 (1626. 1627.1632, 
1636. 1637. 1659. 1660. 1669, 1679. 1680. 1685. 
1680) (Ft A) (Frs 8, 21, 38, 95, 100, 128, 154, 156, 
181, 182, 1S4) 

• Alls 32, 133, 136 — Right cf person to main- 

tain appeal and petition under Ait- 32~No funda- 
mental right infringed — Right of appellant to ply 
buses extinguished — Effect. 

If the right of the appellant to ply his buses is law- 
fully extinguished, under the provisions of the Motor 
Vehicles Act he is not entitled to maintain an appeal 
challenging the right of the State Transport Under- 
taking to ply their buses with or without permits. 
Nor is any fundamental right of the appellant iofring- 
ed by the State Transport Undertaking plying its 
buses without permits, and a petition under Art. 32 of 
the Constitution cannot be maintained. Kalyan Singh 
v. State of U. P., ( 1963). 1 S C J 50 i 1962 Supp (2) 
S C R 76 : ILR (1962) 1 All 906 i 1962 All L J 523 : 
air 1962 S C 1183 (1189) (Pt G) (Pr 17). 

• Art 32 — S. 16, Durgah Khawaja Saheb Act 

Q955)— Validity — Provision does not offend against 
Art. 14 read with Art. 32 AIR 1959 Raj 177, Rever- 
sed. See Ibid, Art. 14. AIR 1961 S C 1402. 

0 — Art 32 -S. 18, Durgah Kha A-aja Saheb Act(I955) 
— Validity — Provision does not contravene Art. 14 or 
Art. 32 — AIR 1959 Raj 177, Reversed. See Ibid, Art. 
14. AIR 19G1 S C 1402. 

• — Alt. 32 — Regional Transport Authority grant- 
ing permit to State Government and not to a (Do- ope- 
rative Society — Decision dres not offend Art. 14 of 
the Constitution— Regional Transport Authority acts 
as quasi-judicial authority — Decision in mistake if 
any, can be corrected by appropriate remedies avail- 
able to the society. See Ibid, Art. 14. AIR I960 
S C801. 

• — Art. 32 — Applicability — Person holding con- 
tracts for supply of milk to Government Hospital — 
Tender for certain >ear acceptee. but later on can- 
celled— Application under Article — Maintainability. 

See Ibid, Art. 14. AIR 1959 S C 490. 


• “"Arts. 32, 19 (f) and (g) — Applicability — ^Funda- 
mental right’ — Unregistered document granting 
right to cut trees in forest — Subsequent vesting of 
forest in State — Grantee prevented from cutting 
trees- Fundamental right, if infringed — (Regislra- 
tion Act (1908), Ss. 17 (1) (d); 49)— (Transfer of ‘Pro- 
perty Act (1882). Ss. 3 and 105) — (Easements Act 
(1882), S. 52.. 

A zamindar executed an unregistered document in 
favour of his wife, the petitioner, granting her a right 
to cut and appropriate all kinds of wood from his 
zamindari forest. The document purported to be a 
lease for a period of twelve years. The proprietary 
rights in the zamindari estate vested in the State by 
virtue of a notification issued under S. 3, M. P. Aboli- 
tion of Proprietary Rights (Estates, Mahals, Alienated 
Lands) Act, 1950. The petitioner filed an application 
under Art. 32 of the Constitution that her fundamen- 
tal rights under Art. 19 (1) (f) and (g) of the Constilu. 
tion have been infringed. 

Held (Per S. R. Das, C. J., T. L. Venkatarama 
Aiyar, S K. Das and A. K. Sarkar, JJ.) that the peti- 
tioner could not complain of the infringement by the 
State of any fundamental right for the enforcement of 
which alone a petition undtr Art. 32 is maintainable. 
AIR 1953 S C 103, Dissented from. 

Per Bose, J : — The document was not a lease but 
amounted to a licence to enter on the land coupled 
with a grant to cut certain trees on it. Being un- 
registered, it passed no title or interest and therefore, 
the petitioner had no fundamental right which she 
could enforce. Shanta Dai v. State of Bombay, 1958 
S C A 727 : (1958) > C J 1078 : 1959 S C R 265 : 
AIR 1958 S C 532 (533, 534, 537) (Pt A) (Prs 5, 6 
28,36). 

• Art. 32 — Applicability- Fund^amenlal rights 

not involved — Maintainability of application under 
Art. 32. 

The petition purported to invoke jurisdiction of 
the Supreme Court under Art. 32 of the Constitution 
and it was a valid and competent petition in so far as 
it challenged the vires of S. 17 of the Working Jour- 
nalists (Conditions of Service and Miscellaneous Pro- 
vision^) Act itself. 

Held, that once S. 17 was held to be valid and in 
order, the competence of the petition under Art. 32 
was naturally open to serious jeopardy. No question 
about the fundamental rights of the petitioner was 
involved. Kasturi & Sons (Private), Ltd. v. Salivates- 
waran, (1958) 1 Lah L J 527 : (1958*59) 14 F J R 
17 i I 1958 S C J (SC) 844 ; (1958) 2 Acdh W R (SC) 
130 : (1958) 2 M L J (SC) 130! 1958 Mad Lj (Cr) 
635 . (1959) S C R 1 : AIR 1958 S C 507 (512) (Pt D) 
(Pr 14). 

• Art. 32 — Scope — Orders under certain Acts 

challenged as erroneous on merits— Provisions of law 
not challenged — Applications under Art. 32 not 
maintainable — (Indian Tariff Act (1934), Sch. I 
Item 45 (4)— (Sea Customs Act (1878). S. 188). 

If the proviiions of law under which the impugn- 
ed orders have been passed are good and the orders 
passed are with jiirisdiction. whether they be right 
or wrong on facts there is really no question of the 
infraction of a fundamental right. If a particular 
decision is erroneous on facts or merits, the proper 
remedy is by way of an appeal. 

Thus where certain persons were aggrieved by the 

orders of the Customs Collector imposing a duty 

under Item 45 (4) instead of Item 45 (a) of the Cus- 
toms Tariff, and on being unsuccessful, they moved 
the Supreme Court under Art. 32 of the Constitution. 

Held, that unless the provisions relating to the 
imposition of duty were challenged as unconstitu- 
tional, or the orders in question were challenged as 

being in excess of the power given to the Customs 
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authorities and therefore without |urisdiction, no 
question of any fundamental right under Art. 19 (1), 
Cls. (f) and (g) of the Constitution could at all arise. 
Gula )das ani Co. V. Assistant Collector of Customs, 
195S S C A 164 I 1957 S C ] 709 : AIR 1957 S C 733 
(736. 737) (Prs G, 9. 11). 

• Arts. 32, 226, 132 and 136 -Finding based on 

no evidence— Proof. 

The contention that a finding made by a competent 
authority is based on no legal evidence is easy to 
make but very difficult toeitablish. Such a conten- 
tion can succeed only when it is sho vn that there is 
really no legal evidence in support of the view taken 
by the appropriate authorities. If all the appropriate 
authorities on considering the circumstances, concur- 
rently found against the petitioner, ;that obviously is 
not a matter which can bo legitimately agitate 1 in the 
petition under Art. 32, Bhatnagars and Co v. Union 
of India, 1957 S C J 546 • 1957 SC A 810 : 1957 
S C R 700 : AIR 1957 S C 478 (486) (Pt E) (Pr 12). 


tration of Property) Act (14 of 1947» as amended by 
Act (26 of 1948), S. S-A). 

Where the application of the petitioner under 
S. 5-A of the East Punjab Act 14 of 1947 for con- 
firmation of the sale transaction relating to evacuee 
property, was rejected by the Custodian acting on 
the Custodian-General’s circular under which a 
policy of not confirming transactions relating to 
agricultural property was enunaiated, and in an 
application under Art. 32 the petitioner contended 
that the action of the Custodian in basing his deci- 
sion on the circular was illegal and that it was not 
relevant material under S. 5-A: 

Held, that even if this contention be correct this 
did not raise any question of violation of fundamental 
right and an application under Art. 32 on this 
ground was misconceived. Sadhu Ram v. Custodian- 
General of Evacuee Prapertv, 1956 S C J 99 : 1956 
S C A 70 : 1955 (2) SCR 1113 : AIR 1950 S C 43 
(43, 44) (Pt B)(Prs 1, 4). 


® — Art. 32 — Order under S. 57, Bombay Pob’ce 
Act— Sufficiency of evidence— (Bombay Police Act 
(22 ot 1951), S. 57). 

That the order under S. 57, Bo nbay Police A it is 
based on previous orders of discharge or acquittal, 
and that those orders were passed because there was 
not sufficient evidence to bring the charge home t> 
the ac::used, are all matters which cannot beeiamin- 
cd by the Supreme Caurt in an objective way. 

It cannot be laid down as a general proposition of 
law that a previous order of discharge or acquittal 
cannot bo taken into account by those authoiities 
when dealing with persons under S. 57; it is not for 
Supreme Court to examine afresh the materials and to 
be satisfied that the order impugned is correct. Hari 
Khemu Gawab v, Dy. Commi. of Police, Bombay, 
1956 Pat L R (SC) 203: 1956 CrLJ 1104: 1956 
S C J 599 1 1956 S C A 1046 i 58 Bom L R 995 i 1950 
S C R 506 : AIR 1956 S C 559 (568) (Pt G) (Pr II). 

® Art. 32 — Applicability — Freedom of inter- 
state and iutra. State trade cannot be enforced under 
Art. 32. 

The freedom of inter-State and intra-State trade 
or business embodied in Art. 301 is not a funda- 
mental right conferred by Partin of the Constitu- 
tion and therefore cannot be enforced by a petiti )n 
under Alt. 32 Ramchandra v. S‘ato of Orissa, 19.50 
S C A 346 : 22 Cut L T 171 : 1956 S C C 184 : 1956 
S C R 28 : 1956 S C J 293 i AIR 1956 S C 298 
(305) (Pt D)(Pr 18). 

• —Art. 32 —Applicability — Petition under— Not 
maintainable unless there is violation of funda. 
mental right. 

The Government as the owner of the land with its 
minerals is prima facie entitled to lease it out to any 
body and no person can claim that he has a right to 
have the lands leased out to him. A petition under 
Art. 32, cannot be maintained. M/’i. Bhagwandas 
Gangasahai v. The Union of India, AIR 1956 S C 
175 (175, 176) (Pt A) (Prs 3, 5). 

O —Art. 32 -Scope. 

Violation of the right of personal liberty by a 
private individual is not within the purviow of 
Art. 21— Therefore a person vhase right to personal 
iibart> is infrinted by a private individual mu>t seek 
his remeiy under the ordinary law and not under 
Art. 32. Smt. Vidya Verma, through next friend 
R. V. S. Mani v. Dr. Shiv Narain Verma, 1956 Cri 
L I 283 I 1956 S C J 121 . 1956 All W R 16S : 1956 
Nag L I 200 : 1956 ill L J 156 i 1956 S C A 357 i 
AIR 1956 S C 108 (109) (Pt A (Pr 7). 

• — Art. 32— Applicability — Application under — 
Maintainability — (East Punjab Evacuees (Adminis* 


• — Krt. 32— Executive Government taking upon 
themselves selection, printing and publishing of 
school text-books — Previously, Government inviting 
publishers to jubmit their books for approval and 
after select ou leaving printing and publishing of 
same to such publishers — Petition under Art. 32 by 
private publishers alleging infringement of their 
fundamental right under Art. 19 (i) (g) — Private 
publisher's if had a fundamental right in the 
publication ot,text_books under Art. 19 (1) (g) -Action 
of executive Government how far infringes such 
right. See ibid, Art. 19(l)(g). (1955) 2 M L J (SC) 
59 ; 1955 SC J 504 : AIR 1955 S C 549. 


® — Art. 32 —Exemption under S. 20 of Act (6 of 
1952 j — (Rajasthan Land Reforms and Resumption 

of Jagirs Act (6 of 1952), S, 20). 

The contention that an estate was dedicated for 
worship of the Devi and was therefore within the 
exemption enacted in S 20 of Act 6 of 1952 is not a 
question which can be determined in a petition under 
.Art. 32. It will ba open to the petitioner to establish 
in appropriate proceedings that the village or any 
portion thereof is within the exemption of S 20 or 
the Act. Amarsinghji v. State of Rajasthan, (1955) 
2 S C R 303 I 1955 S C A 766 : 1955 S C J 523 : AIR 
1955 S C 504 (539) (Pts ZF) (Pr 98). 


• Art. 32— Deprivation of property for recovery 

of tax — Art. 31(1) does not apply — No remedy 
under Art. 32 See Ibid, Art. 31 (1) 1955 S C J 590 i 
(1955) 2 M L J (S C> 94 I 1955 Andh W R (S C) 348: 
AIR 1935 S C 3. 


_ Art. 32— Articlehas no application to voluntaty 
ac' ions —Voluntary settlement under S 8- A of the 
Taxation on Income (Investigation Commission) Act, 
1947 — Petitioner cannot assail the settlement oo 
ground that ceitain provisions of the Act ^A^ere vo 
Gooal DiS Mohta v. Union of India, (’54) 26 I TR 
722: 1955 S CJ 60i( 1955 1 Mad L J (S C) I9i (1955) 
Andh W R C) 19 i (i955) S C A 624 i 19o5 SLR 
773 * AIR 1955 S C 1 (2, 3) (Pr 5). 


Art. 32 — Scope and remedy under. 

scope of the remedy under ^ rt. "2, i^ restricle 
to eni')roement of fiindimental right.s 
by Part [II of the Cinstitubon. Any nghb, 
the potilioner.s miy have as ratopayt^r> m 
ipality to insist that the dunicipal IDara 
be lecillv constituted and that respondents, 
re not properly elected or nominated 'i^embers, 
not be permitted to tike pirt in the p 
.rs of the Burd. i: ontude the 
i as such right, even if it exists, is ^ 
right conferred by If'- P 257 
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• Art. 32— Scope. 

The protection against imposition and collection 
ol taxes save^by authority of law directly comes 
from Art. 205 and is not secured by Art. 31 (1). 
Article 205 not beiog in Chap. 3 its protection is not 
a fundamental right which can be enforced by an 
application to the Supreme Court under Art. 32. 
Ramfilal v. The Income tar Officer, Mohindar Garh, 
(1951) 19 ITR 174 I 1951 S C J 203 i (1931) 1 
M L J 384 I 1951 AH L J (S C) 16 : 61 M L VV 402 : 
1951 S C R 127 : (1952) S C A 107 i AIR 1951 S C 
97 (100) (Pt B) (Pr 12). 

• Art. 32— Held (per Mafority, Fazl All, J. Contra) 
that imposition of pre^CJensorship on a fournal under 
S. 7 (1) (a) of the East Punjab Public Safety Act was 
void under Art. 19 of the Constitution and the order 
imposing the pfe..ceosorship was liable to be quashed. 
See Public Safety — E. P. Public Safety Act (1949), 
S. 7(1) (c). AIR 1950 SC 129. 

12 (d). Article 32 (3). 

— ^Art. 32 (3)— "Any other Court’* — Meaning of— 
If includes a High Court. 

The expression ‘ any other Court" in Art. 32 (3) of 
the Constitution only means any Court other than a 
High Court since the High Courts have already been 
invested with powers under Art. 220. the above 
expression could not manifestly refer to a High (Ik>urt. 
1052 Cri LJ 660 : AIR 1952 Bhopal 1 (3) (Pt B) 
(Pr 10). 

12 (e). Article 32 (4). 

• Art. 32— President ordering suspension of right 

to move Court for enforcing rights under Arts. 21 
and 22 — Effect — Person detained under R. 30 of 
Defence of India Rules — Petition to Supreme Court 
under Art. 32 for issue if writ of habeas corpus — 
Petitioner held had no locus standi to enforce the 
right. See Ibid. Art. £59 (1). AIR 1964 S C 173. 

• Art. 32 — Person detained under R. 30 of 

Defence of India Rules — Petition under Art. 32 for 
issue of writ of habeas corpus — V'alidity of Defence 
of India Ordinance. 1962 challenged — Effect of 
President's Order under Art. 359 (1) suspending right 
to move Court — Petition held not maintainable. See 
Ibid. Art. 359. AIR 1964 S C 173. 

13. Articles 32 and 226 compared. 

• Arts. 32 and 226 — Distinction. 

There is a distinction between Art. 32 of the Consti. 
tution which gives power to the Supreme Court to in- 
tervene where there is an allegation that fundamental 
rights have been violated and Art. 220 where the 
Court can give relief not only in such cases but also 
in those where, for any other reason, it may be just 
and expedient for the Court to interfere. Maqbunnissa 
V. Union of India. 1953 All L I 148 i (1953) All W R 
(HC) 212 : 1 L R (1953) 2 All 289 i AIR 1953 All 477 
<478, 479) (Pt B) (Pr 7) (FB). 

[Overruled on another point in AIR 1991 S C 532.] 

Arts. 32 and 226— Scope of powers under. 

A comparison of .Art. 32 and Art 226 indicates that 
the ambit of the powers of the High Court is at pre- 
sent wider than the powers of the Supreme Court as 
regards the purposes for which the direction, order 
and writ can be issued but is more restricted as re- 
gards the territories wherein and the persons on whom 
the direction, order or writ can bo issued. 56 Cal 
W N 264 I AIR 1952 Cal 610 (612) (Pt A) (Pr 17). 

Arts. 226 and 32 (3) — High Court's power to 

issue directions, orders or writs "for any other 
purpose” in praesenti. 

Reading Art. 220 with Cl. (3) of Art. 32, the High 
Court has the power under Art. 229 to issue direc. 
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tions, orders or writs not only for the enforcement of 
any of the rights conferred by Part III but also "for 
any other purpose” and the words "shall have power* 
only emphasise the fact that the issue of these direc- 
tions, Orders or writs is entirely a matter for the dis- 
cretion of the Ck)urt The fact that Cls. (2) and (3) of 
Art. 32 make no reference to the power to issue direc- 
tions, orders of writs for any purpose other than the 
enforcement of any of the rights conferr^ by Part HI, 
does not in any way indicate that the words "shall 
have power” in Art. 220 (1) though meaning imme- 
diate conferment; of power in relation to the enforce- 
ment of any of the rights conferred by Part III, imply 
futurity as regards the pDwer to issue directions, order 
or writs "for any other purpose.” I L R (1952) Madh 
Bha 231 I A I R 1950 Madh Bha 46 (49, 50) (Pt B) 
(Prs 10.11) (DB). 

[This case was overruled in A I R 1950 Madh Bha 
60 which was itself overruled in A I R 1951 Madh 
Bha 121 (FB).] 

• 226 and 32— Scope of Art. 220 and Art. 32 

and the nature of writi of certiorari and mandamus 
indicated. Bhailaljagadish v. Additional Deputy Com- 
missioner, Akola, I L R (1953) Nag 839 i 1952 Nag 
L J 613 I AIR 1953 Nag 89 (97. 93, 99, 100) (Pt E) 
(Prs 44,45, 49. 58, 60):(FB). 

•- — Arts. 226 and 32(3) — Power of High Court 
under Art. 226-Effect of Art. 32(3). 

Hidayatullah J. i — The exercise of powers by 
High Court under Art. 220 need not await legisla- 
tion by Parliament in that behalf under Art. 32 (3). 

In fact, the very opening words of Art. 220 read with 
Cl. (2) of Art. 32 show that the High Court's powers 
under Art. 226 are not postponed and that the High 
Courts are ercepted from operation of Art. 32 (3). 

Per Mangalmurti and Mudholkar JJ. :-No doubt, 
the words of Cl. (3) of Art. 32 are wide enough to 
include a High Court, but it is equally pertinent to 
note that the powers conferred by Art. 226 are "not- 
withstanding anything in Art. 32‘’ from which it 
follow that the High Courts do not come 
within Cl. (3) of that Article. What the Constituent 
Assembly had apparently, ia view while enacting 
that clause was Art. 247 which empowers Parliament 
to provide for the establishment of additional Courts 
tor the better administration of laws made by Parlia- 
ment or of any existing law with lespect to a matter 
enumerated in the Union list. 

Furthermore, the words ia Cl. (3) of Art. 32 which 
are sufficient for enabling Parliament to confer juris- 
diction on thellighCourt are' may by law empower”. 
But this is precisely what the Canstitution itself has 

i words "shall have power" in the 

Art. 2-6. Sheoshankar v. State Government of Madhya 

^ ^ R (1951) Nag 646: AIR 
IJol Nag 5S (65, 78) (Pt A) (Prs 34, 137, 139) (Ffl). 

—Art. 226 -Exercise of power-Discretion of Hich 

Court. * 

Article 226 of the Constitution confers only powers 
on the High Court which it is left to its discretion 
when to exercise and when not to exercise while the 
r^emedy conferred by Art. 32(2) imposes a duty on the 
Supreme Court. AIR 1950 S C 124. Rel on. 1931 Na? 

lij J i sj* 

—Arts. 32 and 226-Relative scope and distinction 
-Powers of High Court to give protection against 
i^nvasion of proprietary right of citizen - Powers of 
Supreme Court— Distinction. 

It cannot be held that if a person holding a public 
oUice, or a corporation, interferes with the proprie 
tary right of a citizen, it is the duly of the Hich Co i rt 
under Art. 226 to give adequate relief oy issuing a 
writ of mandamus to the wrongdoer. It is clear from 
a comparison of Arts. 32 ancT 220, that while tlm 
right to move the Supreme Court under Art 32 for 
the enforcement of the fundamental rights is guara^ 
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teed to the citizen, such a right is not guaranteed 
under Art. 226 although the High Court has a wider 
field assigned to it, in that it can issue writs for the 
enforcement of any of the fundamental rights con- 
ferred by Part III as well as for “any other purpose". 
No provision corresponding to Art. 32(1) finds a 
place in Ait 226. Therefore, even if there is an inva- 
sion of any fundamental right of a citizen his right to 
move the High Court is not guaranteed Artide 32 
provides a guaranteed remedy for the enforcement of 
the fundamental rights, an(l this remedial light is 
itself made a fundamental right by being included in 
Part in. A I R 1950 S C 124. Ref I L R 30 Pat 287 : 
AIR 1952 Pit 23 (26) (Pts C. D) (Prs 14, 15) (DB). 

Arts. 32 and 226 — Distinction 

Per Lekshmikanla Jha, C. T ; — A comparison of the 
provisions of Art. 32 with those of Art. 220 of the 
Constitution clearK shows that though the right to 
move the SupremeCourt under xrt. 32Tor the enforce 
rnent of the fundamental rights is guaranteed to a 
citizen, such a right is not guaranteecf under the pro 
vision of Art. 226, although the High Court ha^ a 
wider field assigned to it in that it can issuf^ writ for 
the enforcement of any of the fuudamental rights 
conferred by Part III as well as for “any other pur- 
pose”. No provision corresponding to the nrovision 
of Art. 32, Cl. (1), finds place in Art, 220 Therefore 
even if there is an invasion of any fundamental rights 
of a citizen, his right to move the High Court is not 
guaranteed. 90 Pat 287 : AIR 1952 Pat 23 (26) (Pt C) 
(Pr 14) (DR). 

.Arts. 32 and 226— Distinction. 

The powers of High Court under Art. 226 of the 
Constitution are wider than those of the Supreme 
Court under Art. 32 Under Art. 32 the Supreme 
Court can issue a writ only in enforcement of funda- 
mental rights But under Art. 226 the High Courts 
have got the power of issuing writs not only for the 
enforcement of rights which are recognised as funda- 
mental rights by the Constitution hut also ‘ lor ai y 
other purpose". I L R (1951) Trav-Co S08 t 1951 Ker 
L T 714 : A I R 1952 Trav Co 1 (4) (Pt B) (Pr 12) 
(DB). 

14. Articles 226 and 227. 

Arts. 226, 227 — Remedy by wav of certiorari 

open for quashing cmviction— Petition under 
Art. 227, is not maintainable. 

When a remedy by way of an application for certi- 
orari under .Art 226 for the purpose of quashing a 
conviction on the ground of lack of jurisdiction in 
the Court is open to an applicant, he is not justified 
in invoking the High Court's supervisory power and 
a petition under Art. 227, is not maintainable in such 
a case. 19P3 All L J 488 : 1963 All W R HO) 380 • 
1963 All CrB 20, Si I9^’3 (2» Cri LJ .695i ILR(1964) 
1 All 178: AIR 1963 All 585 (,5S7) (Pt B) (Pr 7) (DB). 

Arts. 226 and 227— Scope. 

Articles 226 and 227 of the Constitution are very 
wide in their scope but the very plenitude of the 
power conferred by them requires a cautio is exercise 
of it. I L R (19571 1 All 109 i (1957) 1 Lab L J 603 : 
AIR 1956 All 644 (649) (Pt C) Pr 23) (DB). 

Arts 226 and 227— Applicability — Vfotor Vehi 

cles Act (1939), S. 47 — Words public interest’ — 
Meaning— Power ot Transport Authority to grant or 
refuse permit — Order rejecting petition on ground 
beyond S 47— Quashing of order and issue of proper 
direction. 

The discretion of the Regional Transport Authority 
in granting or refusing permit is to he exercised in 
accordance with the provisions of S. 47, Motor Vehi- 
cles Act. Any exercise of discretion which goes 
beyond the provisions of S 47 will be ultra vires and 
liable to be set aside by the High Court in the exer- 


cise of its powers under Art. 220 of the Constitution. 
The words "public interest" in S. 47 mean interest of 
the public which uses the stage carriage and not the 
pviblic in general When the number of applicants is 
not more than the vacancies the fact that the appli- 
cant is a new-comer and he is not a displaced person 
is no ground for rejecting the application. The order 
of the Regional Transport Authority rejecting the 
application on this ground is without jurisdiction 
and i; liable to be quashed. A I R 1951 All 257 (Ffijf 
Foil. In suitable cases, the High Court can issue a 
direction to the Regional Transport Authority to 
grant a permit. Apart from Art. 220 afttr having 
quashed the order of the Regional Transport Autho- 
rity under Art 220 it is open to the High Court to 
issue a direction under Art. 227 directing the Regional 
Transport Authority to grant a permit. AIR 1955 
8 C 233 and A I R 1950 Ail 564, Rel. on. 1956 All 
L J 375 : 19,56 All W R 505 j A I R 1956 All 594 
(595, 596. 597) (Pt A) (Prs 1, 3). 

-Art. 226 — Municipalities — U. P. Municipalities 
Act (2 oi 1910), S. 23, Proviso (e) — Bar of revisional 
jurisliction of High Court under S. 115, Civil P C.— 
jurisdiction under Arts. 226 or 227 cannot be invoked 
(Civil P. C. (lOO'i), S. 116) See ^^unicipaIities— 
U. ^ Municioalities Act (2 of 1916), S. 23 AIR 

1955 NUC(AII) 2681. 


• Arts. 226, 227 — Scope of articles — Powers 

under Art. 227 — When exercised. 


Articles 226 and 227 are supplementary to each 
other. The emphasis under Art. 227 is on adminis- 
trative control and the limittd judicial powers con- 
templated by it are intended for and merely ancillary 
to such administrative control. Articles 226 and 227 
art not intended for identical situations. Though 
Art 227 can be said to be not merely administrative 
superintendence*, the power of superintendence con- 
ferred by Art. 227 must be exercised most sparingly 
and only in appropriate cases in order to keep the 
Subordinate Courts within the bounds of their autho- 
rity and not for correcting mere e^^o^^^ AIR 1954 
S C 215 and A I R 1952 All 963, Be), on. 

Ttio existence of a remedy (hrough an appropriate 
writ bars an aggrieved party^s invoking powers 

superintendence of the High Court under Art. 22/ i 

this necessarily follows from the propositions which 
are beyond controversy now, that the superintending 

jurisdiction exists to correct only such errors as can 

i)e corrected through a writ of certiorari, etc., and 
that the superintei ding jurisdiction is exercised 
through the issue of one of such writs. 

If a party is aggrieved by an order of a subordinate 
Court or tribunal, against which he has no statutory 
remejy, he must apply for an appropriate writ or he 
would have no remedy from a Iligh Court. If, under 
the superintending jurisdiction a High Court can 
issue an order or direction, it can oiil> be in co-opera- 
tion with or ancillary to a writ of certiorari, manda- 
mus or prohibition. Only to this extent can a High 
Court in exercise of its superintending jurisdiction 
issue an or er or direction which is not of the nature 
of a wnt of certiorari, etc. Bhag rathi v. Slate, I L 
(1954) 2 All 591 : 195.5 Cri L J 296 i 19?^5 All L J 0* 
1955 All W R (H C) 70 : A I R 1955 All 113 (Hh. 
122) (Pt C) (Prs 11, 26) (FB). 


Arts. 226 and 227 — Interference 


with illegal 

V\l UllVJ ^^9 * *4^. V.* . ^ ^ • 

aviction by Panebayati Adaint (U. P. Panchay 
i .Act (2Sof 1947). S. 52 (1) (a) ). 

Panchayati Adalat has no jurisdiction to entertain 
:omp)aint and try a case where the r 

? complaint clearly make out an 
nal .ode .vhich i.s not mentione 1 in S. 5c. (1) (a) 

3 U P. Panch.iyati Raj -Xet Where such a ca‘;| 
mterlains the complaint and convicts the acc 
■ a different offence under the Penal Code whi 
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mentioned under S. 52 (1) (a) of the Act. the convic- 
tion is illegal and requires to be set aside when an 
application is made by the accused under Art. 227 of 
the Constitution. 1953 All L J 559 : 1953 All W R 
(H C) 483 I 1953 Cri L J 1852 i A I R 1954 All 8 
(8, 9) (Pr 3). 

Arts. 226 and 227 — Scope — (Abducted Persons 


(Recovery and Restoration) Act (1949/, S. 8). 

Section 8 oi the Abducted Persons (Recovery and 
Restoration) Act does not affect the High Court's 
power to issue writs or orders or directions to the 
tribunal under Art. 220 or 227 of the Constitution. 
1953 All W R IH C; 257 : 1953 All L J 273 i I L R 
(1953) 2 All 735 i 1953 Cri L J 1384 : A I R 1953 
All 613 (614) (Pt A) (Pr 5) (DB). 

—Arts. 226 and 227— Distinction. 

According to the interpretation given by Allahabal 
High Court to the word 'superintendence' the scope 
of Article 227 would seem to be of a more limited 
character than that of Art. 220. Articles 220 and 227 
are supplementary to each other. The emphasis 
under Art. 227 is on administrative control and the 
limited judicial powders contemplated by it are in- 
tended ior and merely ancillary to such ddministra- 
tive control. Thus Arts. 220 and 227 are not intended 
for identical situations. Their purpose, though com 
plementary, is somewhat different and it is by remem- 
bering this that overlapping can be avoided. The 
power of superintendence cannot merely be described 
as an administrative power for, in addition to the 
administrative powers specifically enumerated a 
power partaking of a limited judicial character has 
been added. That power essentially is meant only to 
see whether a Court or tribunal has acted within its 
bounds or not and is ancillary to the administrative 
powers conferred by the article. Case law discussed. 
1952 Cri L J 1695 i I L R (1952) 1 All 558 i A 1 R 
1952 All 963 (972) (Pt F) (Prs 6L. 62, 63) (DB). 

Alls. 226 and 227— Nature and scope of jurisdic- 
tion under — Jurisdiction under Art. 227 can be exer- 
cised by Single Judge. 

Article 227 lays down that every High Court shall 
have superintendence over all Courts and tribunals 
throughout the territories in relation to which it exer- 
cises jurisdiction ; and that without prejudice to the 
generality of foregoing provisions the H gh Court 
may act in the manner specified in the article, (n 
exercise of the power of superintendence under 
Art. 227, the High Court cannot exercise the powers 
exercisable under Art. 220. The Court can exercise, 
only in a limited manner, “the power to interfere 
with judicial orders of subordinate Court" “to check 
the assumption, or excess, of jurisdiction or to compel 
the exercise of jurisdiction wrongfully declined, and 
not to substitute its own judgment, whether on a 
question ol fact or on a questtoii of law. in place of 
the subordinate Court’s. The power conferred on the 
High Court under Art. 227 is not in any way con- 
trolled by the power exercisable by the Court urder 
Art. 220. Under the rules of the Allahabad High 
Court, application.s under .Art. 226 acd those under 
Art. 227 of the Constitution are treated and dealt 
with differently. There are special rules for the insti- 
tution and disposal of applications under Art. 220, 
while there are no such rules for applications under 
Art. 227. An application filed in the High Court for 
the exercise of power under Art. 220 is, no doubt, 
cognizable by a bench of this Court but an applica- 
tiou for the exercise of power of superintendence 
under Art. 227 is cognizable by a Single Judge. 1951 
All L J 305. Rel. on (’52) 19.52 All VV h (II C) 1G5 : 
1952 R D (II C) 101 : 1952 All L j 101 : 1952 All 
Cri R 55 : 1952 Cri L J 1520 i A I R 1952 All 813 
(844) (Pt A) (Pr 4). 
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Arts. 226 and 227 — Scope of the power given 
under — Trial of suit by one Court rather than by 
another — Interference. 

The power given under Arts. 226 and 227 of the 
Constitution should be restricted to interference in 
cases of grave dereliction of duty for which no other 
remedy is available and which would have serious 
consequences if not remedied. 

It cannot be said that any such grave consequence 
would follow if a suit is tried by one Court rather 
than another and in any case, if any such serious 
consequence does follow, then under S. 21 of the 
Civil P. C., the Court of appeal will have the right to 
corr|ct^ny such error. AIR 1951 All 514 (515) 

I" Arts. 226 and 227 — Scope — Dismissal of writ 
petition if bar to maintainability of application 
under Art. 227. 

The scopa of Art. 227 is entirely distinct and 
different from Art. 226. Article 227 confers upon the 
High Court a power of supervision overall judicial 
mitters decided by any Court or Tribunal within the 
State. Hence the dismissal of a writ petition under 
Art 220 cannot operate as a bar to the maintainability 
of an application under Arl. 227. A I R 1953 Mad 
362 and A I R 1954 S C 2L5, Foil. (1955) All W R 
22 : (1955) 1 Mad L J (AP) 22 : 1954 Andh L T (Civ) 
179 : A I R 1955 Andhra 40 (44) (Pt B) (Pr 9). 

— Arlr- 226 and 227 Exercise of jurisdiction 
under Articles. 

Whether the High Court quashes the order or 
dismisses the petition under Art. 226 it exercises a 
limited jurisdiction and that jurisdiction under no 
circumstance can be comparable to the jurisdiction 
exercisKl by the High C:ourt on the Appellate side or 
even in its revisiaiial powers under C. P. C. — When 
tli^e High Court exercises its jurisdiction under Art. 
227 of the Constitution it is exercising a supervisory 
jurboiction and although it may be loath to interfere 
lightly with the decisions of Courts and Tribunals 
which are made final by law, it has undoubtedly the 
power not only to quash the orders made by these 
Courts and Tribunals but to pass substantive order in 
pUce of the orders it has quashed or set aside. 
57 Bom L R 1148 : (1956) 1 Lab L J 240 i ILR (1956) 
Bom 37 I AIR 1957 Bom 46 (48) (Pt B) (Prs 2, 3) 

\tJlj) $ 

. Arts, 226 and 227— Discretion —Tribunal allow- 
Court^^*^ fo his case — Interference by High 

Whether the High Court is acting under Art. 220 
or Art. 227, it is an impossible contention to put for- 
ward that the Court can interfere with the discretion 
exercised by a tribunal in permitting a party to add 
to his case or amend his case or alter it in certain 
particulars. The only ground on which the Court can 
interfere is that a leasouable opportunity was not 
given to the other party to meet the new case. 57 Bom 

k- 7 ^ ^ L J 246 . I L R ( 1956) Bom 

37 : AIR 19o/ Bom 46 (49) (Pt C) (Pr 6) (DB). 

Arts- 226 and 227— Powers under. 

Powers of High Court under Alt. 227 of supervi- 

'^sue writ under 

Art. 2-0 ILR (1904) Bun 438 ; 55 Boin L R 911 t 
AIR 1954 Rom 171 (i74) (Pt O) (Pr 6) (DB)^ 

[Reversed on another point in A 1 K 1957 S C 73], 

“Arts* 220 (iiid 22T^* to onr^lt/ /\4^ lu 

Pradesh Public Trusts Act fso of 1951)^ Ss ahH 
8 -Scheme of - Order declaring e'eftii;, fn;mutions 
Tr P;*I>I'C trusts passed by Registrar of Public 

Trusts — State Govemmeut if can challenge order 
under Arts. 226 and 227). ^uaiienge order 



750 


CONSTITUTION OF INDIA (1950), Arts. 226 & 32. Note 14 


Per Hidayatullah. C. J. : The State Goveroment 
has no locus standi to apply under Arts. 226 and 227, 
chalhnj?ing an order of the Registrar of Public 
Trusts declaring certain institutions not to be public 
trusts for purposes of M. P. Public Trusts Act, 1951. 
Where the working trustee does not apply for regis- 
tration, and no person interested in the public trust 
moves the Registrar, and the Registrar, has, after such 
inqjiry as he thought lucessary, conviuced himself 
that no public trust exists, the State Government can- 
not be described as an aggrieved party. In these 
circumstances, the extra- ordinary powers of High 
Court under Arts. 226 and 227 of the Constitution 
cannot be invoked by the State Government to impugn 
an order made by the Registrar, who is given full 
powers and discretion to determine whether a public 
trust exists or not, subject only to a suit to be Bled 
either by the working trustee or by person interested 
in the public trust. 1958 MPLJGlli 1958 M P C 
586 I 1958 Jab L J 713 : I L R (1957) Madh Pra 599:: 
AIR 1958 Mach Pra 3G2 (365.366) (Ft A) (Prs 16. 
22, 23) (DB). 

Arts. 226, 227— Scope —In exercise of writ furis- 

diction illegal order coming to notice of High Court 
—High Court can set it aside under Ait. 227. AIR 
1962 Manipur 14 (17) (Ft B) (Pr 15). 

Arts, 226, 227— Jurisdiction of High Court under 

— Nature of. 

The High Court, while exercising its jurisdiction 
under Articles 220 and 227 of the Constitution, acts 
in a supervisory capacity. It is not for the High Court 
to review or reweigh the materials on which the 
conclusions of the inferior Tribunal are based. AIR 
1958 M. P. 397, Hel. on. (1963) 5 Orissa J D 97. 

Arts. 226, 227 — Scope of— Order of ad hoc tribu- 
nals. 

The limitations imposed on the High Court in exer- 
cising its powers of issuing a writ of certiorari under 
Art. 226 may not apply with full force when the Court 
exercises its powers under Art. 227. Art. 227 seems 
to be wide enough to enable the High Court not only 
to set aside the order of the inferior tribunal in 
appropriate cases but also to give adequate relief 
where the circumstances of the case justify the exer- 
cise of this extraordinary power. The fact that the 
Tribunal is an ad hoc Tribunal acd ceases to exist 
after giving its decision does not make any difference 
as regards the exercise of this power. ILR (1953) Cut 
682: AIR 1954 Orissa 67 (71) (Pt F) (Prs 16, 17) (DD). 

W Arts. 226 and 227 — Finding by Civil Court under 
S. 140(l-D)canbeinterferedwith by High Court under 
S. 439 after Bnding is adopted by Magistrate and final 
order is passed by him under S. 146 (l-B) — S. 140 
(l.D) has not the effect of taking away powers of High 
Court under Art. 227 of the Constitution— The scope 
of power of interference by High Court is co cxiensive 
with the exercise of its power under its writ jurisdic- 
tion under Ait. 220. See Criminal P. C. (1898), S. 145. 
1903 (2) Cri L J 23 : 1963 BLJR 496 i AIR 1963 
Pat 243 (FB). 

— j'Arts. 226 and 227 — New point — Objection to 
j’urisdiction not taken before Tribunal, 

The question of want of jnri.sdiction of a 
tribuDil must first be raised before that tribunal 
if it is to be permitted to be taken in a petition 
asking for a wiit under Ait. 226, unless the 
party .shows that at the time of the proceedings im- 
pugned he was not aware of the facts which indica- 
ted the want of jurisdiction in the tribunal. There is 
howeverdifferencein the nature of powers under Arts. 
226 and 2z7. The jurisoictioa under Art. 227 is 
more in the nature of revisional jurisdiction and 
where it is a patent case of want of initial juris- 


diction it would be a proper case for interference 
under Art. 227. In such a case the High Court has 
power to grant relief in spite of the question of want 
of jurisdiction not having been raised before the 
tribunal whose order is under question. (Relief wjs 
given under Art. 227). ILR (»954) Patiala 310 : A I R 
1954 Pcpsu 190 (192) (Pt A) (Prs 8, 9). 

Art. 228 — Powder of superintendence— Comparison 
with powers under Art. 220 — No interference under 
Art. 227 merely on technical ground. See Ibid, Art. 227. 
(1964) Cur LJ 324 (Punj). 

— Arts. 226 and 227 — Nature of proceedings under— 
Distinction— Tribunal against order of which proceed- 
iags are taken under Art. 227 not a necessary party to 
the same. See Ibid, Art. 227. AIR 1962 Punj 467, 

Arts, 226 and 227 — Jurisdiction — Nature and 

scope— Petition under Art. 227 — Grant of relief in 
the nature of writ of certiorari — Permissibility — 
Odd ission to implead authority whose order sought to 
be assailed —Not fatal. 

Although Art. 227 of the Constitution is wider than 
S. 107 of the Government of India Act, 1915, inasmuch 
as it brings within its fold all the tribuials within 
the territorial jurisdiction of the High Court and is 
not confined merely to Couits subordinate to it, this 
by itself, is not .sufficient to attract all the incidents 
which attach to applications for prerogative writs 
etc., under Art. 220 such as, the imperative necessity 
of impleading the authorities whose orders are assai- 
led in the Iligli Court under Art 227. Every petition 
Under Art. 227 may not be liable necessarily to be 
thrown out on the sole ground of non-impleading of 
the authority concerned. In the absence of a clear 
and well-recognised practice applicable to petitions 
under Art. 227 of the Constitution, the High Court 
should not refuse to grant relief to a citizen merely 
on the ground of omi'sion to implead the authorities 
concerned. Moreover, since suo motu interference 
under Art. 227 is also legally permissible without any 
formal application, in a fit case the High Court .'hould 
not hesitate to allow impleading of parties if 
them is considered necessary. AIR 1952 All 843, Re), 
on; air 1900 SC 137 and AIR 1933 Lab 259 and AIH 
1933 Lah 327 an 1 A I R 1933 Lah 605 and A I R 
Lah 156 and A I R 1930 Lah 889 and A I R 
Punj 291 and A I R 1901 Punj 374 and AIR 19^^ 
Punj 189. Dist.; A I R 1960 Punj 432, Not foil. A I R 
1962 Punj 117 (119, 120) (Pt A) (Pr 7). 


Arts, 226 and 227 — Jurisdiction — Distinction 

power under Art. 227 limited to restrain excessive 
jurisdiction by inferior tribunals — Errors apparen 
on face of record — Cannot be corrected unae 

Art. 227, 


'he powers of judicial interference under Art. 2 
h orders of judicial or quasi-judicial nature 
greater than those under Art. 226. j 

er Article the power of interference may ext 
quashing an impugned order on the grouna 
take apparent on the face of the record, 

ler Art. 227 the power of interference is bmi ea 

seeing that the tribunal functions within 
its of its authority. Moreover, power , 

. 227 is always to be exercised most sparingly au 
y in appropriate ca^-es, and is clearly 
correcting mere errors of fact or 

lere it has net been shown that the Officer, on 

ned have in any way travelled beyond iL 

their jurisdiction or have erroneously 

form their duty imposed upon warrant 

ers are erroneous, that would not bv i -s Con- 

vection of the error under Art. 22 - of the 

Lition. AIR 1958 S C 398. Hel. on. APR 1962 Pa » 
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■Art 220 — Revision filed before Financial Com- 
missioner — No period of limitation prescribed by 
law — Revision dismissed as filed beyond 90 days of 
the communication of the Order— Order not actually 
communicated— Revisional order is vitiated — Order 
set aside — Case remanded under Art. 227 of the 
Constifution. See Sales Tax — East Punjab General 
Sales Tax Act (40 of 1948), S. 21 (3). (*61) 63 Pun 
L R 495* 

Art. 226— Panchavats — Punjab Gram Panchayat 

Act (1953)i S. 60 — Order or sentence under Act — 
High Court cannot exercise revisional powers under 
S 439, Criminal P. C. but under Arts, 227 and 220 
of the Constitution — (Criminal P. C. (1898), S. 439). 
See Panchayats — Punjab Gram Panchayat Act (4 of 
1953), S. 66. AIR 1960 Punj 160. 

Arts. 226 and 227 - C- P. Code (1908), S. 92 — 

Advocate.General acting under S. 92 - Nature of his 
function — AIR 1944 Trav Co 331, Dissented from. 

The function of the Advocate.General under S. 92, 
Civil P. C. cannot be called a judicial or quasi- 
judicial function. Hence, there is no question of revi- 
sing it under Art. 227, or issuing a writ under 
Art. 226 compelling him to do anything, AIR 1954 
Trav Co 331, Diss. from. 1956 Paj L W 50 i ILR 
(1955) 5 Raj 324 : AIR 1955 Raj 166 (107) (Pt A) 
(Pr 3) (DB). 

— Arts. 220 ind 227 — Applicability. 

When a statutory (ribunal (like the Transport 
Appellate Tribunal) confirms part of the order of an 
executive authority like the P. T. A , and the con- 
firmed part oE the order is attacked, the High Cou*t 
is competent to direct either or both. But it is 
obviously convenient to treat the application as one 
against the later order, and to give the proper direc- 
tion to the Tribunal, which it should, in its turn, 
embody in its revised order to the authority. 

A proceeding to challenge the order of the Trans- 
port Appellate Tribunal passed in the exercise of its 
jurisdiction as a judicial bocy would attract Art. 227 
rather than Art 220 of the Constitution. Misc. No. 
62 of 1952 dated 19.1-53, Rel.on. AIK 1953 Vind 
Pra 49 (50) (Pt A) (Prs 3, 4). 

Art. 220— Applicability— Conflict of jurisdiction 

between Civil and Revenue Courts — Power of Judi- 
cial Commissioner's Court of V. P. to resolve conflict 
—Art. 228 is not applicable — The matter has to be 
dealt with under the general supervisory powers 
under Art. 227, (Civil P. C. (1908), S. 90 — (Tenancy 
Laws — Rewa Land Revenue and Tenancy Code, 

S. 239 (g)). See Ibid, Art. 227. AIR 1952 Vind Pra 
74. 

15. Assessment, illegal, writ against. 

See Note 59. 

16. Authority not duly constituted, writ against. 

See Note 5. 

17. Bar to. 

(a) Jurisdiction subject to other provisions 
of Constitution. 

(b) Legislative provisions. 

(c) Other provisions of Constitution. 

(d) Statutory bar. 

(e) Other remedy available. 

See Note 7. 

17. Bar to.. 

Art. 226— Jurisdiction of High Court — Arbitra- 
tion clause in cortract — If bar to application for 
writ. 

It is well esiablished that limitations cannot be 
placed upon tho powers granted to the High Court 


751 

under Art. 220 of the Constitution except those 

^ Constitution itself, e. g , 

thli r®’ possible to hold 

that the lurisdiction of the High Court is barred 

under Art. 22^ of the Constitution because of the 

existence of an arbitration clause. AIR 1954 All 393, 

Foil. AIR I960 All 72 (79J (Pt G) (Prs 18, 19). 

Art. 226— Obiecl of. 

inclusion in the Constitution 
orthp^H- Arf- 220 with regard to the powers 

the High Courts .shall not be in any way affected by 
any law. made by the Parliament or by the legis- 

(1952) Madh Bha 231 : AIR 
1950 Madh B 46 (50) (Pt D) (Pr 10) (DB). 

17 (a). Jurisdiction subject toother 
provisions of Constitution. 

Amendment), Act 
made in Art. 31- A and 
Sch. 9, on High ^urt’s powers under Ait. 226, is 

AIR 1965 s"S45 

• ~Art. 226— Kerala Education Bill (1957) Cl. 3 15 ) 

yaliclity - Right of minorities to 

maintain educational institutions — 

— - 'Restrictions on 
Validity — Held clause 33 of the Bill was subiect 

°v- ‘’’i® Constitution and did not offend 

aIbmVscS 

• Art. 226— Scope. 

I**® Legislature states that the orders 

fi “"j®r ''®t are conclusive and 

final, High Court and the Supreme Court may interfero 
under Arts. 226 and 130 respectively Sef Ibid 
Art. 130. AIR 1954 S C 202. 

Whether or not certiorari is or can h« r.ko.. „ 

by the provision like S. 51 of the Madras Act? 50 '^o^ 

1947. which makes the decision of the inferior tribu 
nal final and incapable of being challenged in anJ 
court of law, it is clear that in spite of such statu to?^ 
provisions the superior court is not absolute^ 

deprived of the power to issue a writ, although if 

can do SO only on tne ground of ^ 

defect of iurlsdiction 1n° the tHbu'n 1 ha ZTefbe 

r ad n ^ Appeals 417. Rel.on. Parry (k PiT 

® R^'aclras v. Commercial Employees 

Association, Madras, 1952 Mad VV JSJ 

s C R 519 : 65 Mad L W 491 1952 Mad w ii 

1952 S C J 275 . 1952.1 Mad L J Sll ' 

179 (180, 181) (Pt B) (Pr 11). ^ Am 1952 S C 

Arts. 226 find 225 — Scope of — Pnu/.>ro i 
Art. 226 not to be exercised in 7- 

Art. 225 - Final order passed by nigh®cin“ra 
exercise of reviu'onal or appellate ^ “ 

Finality cannot be upset in exeUe nf **” ' 
under Art. 236. exercise of powers 

only confers on the High Cniiri tu 
right to issue prerogative writs anH 
in order to do iustice Tf Tulo . 
circumstances in which those 
be issued. The proviMon.^or" f 
read in a manner which would h. 

hf k® ^"'® P^«vislons of Art 
have got to be harmoniously interoreterr rJ 
ol A«. 226 .0, .6,0,'., 
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the Constitution or the existing laws. It is a power 
to supplement the powers already existing. Con- 
sequently, when because of the provisions of the 
Letters Patent (All.), the Constitution Acts (Govern- 
ment of India Acts of 1915 and 1935) and the U. P. 
High Courts (Amalgamation) Order, it ij not possible 
for the High Court to upset the finality of an order 
already passed by it in the exercise of its revisional 
or appellate jurisdiction it cannot be said that by 
virtue of Art. 220 it is possible to do so. 

Hence, where the High Court in exeraise of its 
revisional jurisdiction under S. 115, Civil P. C., 
finally holds that the decree passed by the lower 
Court does not require any interference it cannot in 
exercise of its jurisdiction under Art. 220 pass ano- 
ther order saying that the decree is void and should 
be set aside. AIR 1963 All 532 (533,534) (Pr 6). 

Arts. 226, 31 (0)— Writ of certiorari — Issue of| 

to declare Act invalid. 

When Art. 31 (0) declares that an Act shall not be 
called in question on the particular ground men- 
tioned it is not open to the Court to issue a writ of 
certiorari or other appropriate writ practically 
achieving the same result. (1874) LR 5 PC 417, 
Ref. to. See Ibid, Art. 31 t0). A I R 1952 Mad 835 
(DB). 

Art. 226 — Writ petition against municipality — 
Failure to give notice under S. 326 of Assam Act (15 
0 1 1957) — Does not alfect jurisdiction of High 
Court to act urder .\rt. 226. 

Though a writ petition brought under Art. 226 of 
the Constitution is a legal proceeding, the powers of 
the High Court under Art. 220 to issue prerogative 
writs is an unqualified power which is no- even 
subject to any other provisions of the Couatitutiou. 
It cannot be made subject to the provisions of any 
Act of Parliament or of any State legislature. Hence 
a person who applies for such a writ cannot be non- 
suited by a provision like S. 320 of the Assam 
Municipal Act. A I R 1952 Cal 103 and AIR 1954 
Cal 131. Uel. on. AIR 1962 Manipur 28 (30, 31) 
(Pt A) (Prs8, 10). 

—Arts. 226 and 300 — Article 220 is not subject to 
provisions of Art. 300. ILR (1953) Punj 472 : AIR 
1953 Punj 137 (141. 145) (Pt H) (Pr SO) (DB). 

17 lb). Legislative provisions. 

S Art. 226 — Jurisdiction of High Courts under 

Art, 220 with that of Supreme Coutt above them 
remains to its fullest extent despite S. 105. Represen- 
tation of the People Act. See Ibid, Art. 130. AIR 
1955 S C 425. 

B Arts. 226 and 32 — Jurisdiction of High Court 

— Extent of— Determination by State Government on 
certain questions referred to in Ss. 5 and 0, Bambay 
Land Requisition Act, 1948 — Cjnclusive evidence — 
Jurisdiction of High Court under Art. 220 or of 
Supreme Court under Art. 32 is not impaired. Smt. 
Lilawali Bai v. State of Bombay, 1957 S C J 157 i 
1957 S C B 721 I 1957 S C A 465 : 59 Bom L R 934 : 
AIR 1957 S C Z2l (527, 523) (Pt D) (Pr 10). 

V Art. 226— Scope. 

Even when the legislature says th^t the orders of 
a Tribunal under an Act like the Representation of 
the People Act shall be conclusive and final (be 
High Court and the Supreme Court may interfere 
under Art. 220 and Art. 130 respectively. See Ibid, 
Alt. 130. AIR 1954 S C 202. 

• Art. 226 — Allahabad Rules of Court (1952), 

Chap. XXII, U. 6 — Validity — Rule is ultra vires as 
it takes away power under Art. 226 in certain cir- 
cumstances. See High Court Rules and Orders — 


(Allahabad) Rules of Court (1952), Chap. XXII, R, a 
AIR 1986 All 57 (FBJ. 

Arts. 226, 227 — Erroneous finding of Ovil 

Court under S. 146 (1 B) Cr. P. Code-Finding may 
be challenged under Art. 226 or Art. 227 ofth® 
Constitution of India — S. 146 (l-D) does nat affect 
such jurisdiction of High Court. 

Obiter I The provision contained in S. 146(1-0), 
Cr. P. Code, viz , that the finding of the Civil Court 
is not Subject to appeal, review or revision, does not 
take away the extraordinary jurisdiction of the High 
Court under Art. 220 or Art. 227 of the Constitution, 
and in suitable cases, the High Court may consider 
exercising that jurisdiction. 1963 AH L I llOl i 1963 
All W R (HC) 772 : 1963 All Cr R 473 t 1965 (1) 
Cri L J 271 1 AIR 1965 All 127(125) (Pt B) (Pr 5) 

O — ^Art. 226 — High Court Rules and Orders — 
Allahabad Rules of the Court (1952), Ch. XXII, R. 0 

— Validity — Rule curtailing discretion of Court in 
writ petition — Held ultra vires— See High Court 
Rules*, and Orders — Allahabad Rules of the Court, 
Ch. 22. R. e. AIR 1964 All 534 (FB). 

Art. 226 — Municipalities — U. P. Municipalities 

Act (2 of 1910), S. 135 (3) — Notification under — 

Effect — Tax not imposed in fact — Notification is nO 
proof — Such legal provisions as to notification does 
not take away the jurisdiction of High Courts vested 
under the Constitution. See U. P. Municipalities Act 

(2 of 1910), S. 135 (3). 1962 All L J 226. 


Art. 226 — Bar to writs — Matters relating to 
acquisition of citizenship of foreign country — 
Jurisdiction of High Court — S. 9 (2), Citizenship Act 
— If bar. 

Even if it be conceded that S. 9 (2), Citizenship 
Act, must be deemed by implication to preclude the 
ordinary Courts from considering them, it cannot 
operate to debar the High Court from dealing with 
such questions in the exercise of its special jurisdic- 
tion under Art. 220 of the Constitution. Thepowws 
conferred by Art. 226 for the enforcement of the 
fundamental rights incorporated in Part III tome 
Constitution are as sacrosanct as the fundamental 
rights themselves. Civ. Misc. Appln. (O. J.) 

1957, D/- 27-3-1958 (All), Dissent, from. 19?? 

L J 461 : 1960 All W R (HC) 346 i AIR i960 All 637 
(640. 641) (Pt D) (Pr8). 

[Overruled on another point in A I R 1902 S C 
1052.] 

Arts. 226 and 227 — Powers not taken 

S. 85 (5) of U. P. Panchayat Raj Act (26 of 1947). 

The Constitution is the fundamental l^w ofthe 
land. No law which is contrary to the provisions o 
the Constitution can be valid except in so tar a 
the Constitution itself provides for Ihe^appropna 
authority to make such law. Hence S. 85 (5) or t 
U. P. Panchayat Raj Act cannot take awav Ihe jur 
diction of the High Co irt under Arts 220 
of the Constitution. 1952 Cri L J 1695 t IBR (195-/ 

1 All 558 : A I R 1952 All 963 (964) (Pt A) (Pr 
(DB). 

Art. 226 and 227 — Powers under -Extent of - 

Powers cannot be curtailed, modified or aifecte 
any enactment. , 

The powers of issuing writs, directions or or 

or of superiatendence over inferior courts or 
nals cannot be curtailed, modified or affected . 
enactment of the Indian Parliament or oi 
Legislature. This is a power which bas been g 
to the High Court by the Constitution -ro- 

rities ana it can only be altered the 

vided lor in the Constitution itself. No fiiscre- 
power of issuing a writ, direction or ^rder, Hich 
tionary; but in exercising that discretion 
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Court must be guided by judicial considerations. The 
High Court in determining whether a particular writ, 
direction or order will or will not issue will take 
into consideration the historic background of the 
writ, direction or order. Indeed, in cases where the 
citizen has been left by an Act without any remedy in 
the shape of an ordinary suit, it may be desirable, 
in the inte est of safe-guarding the liberties for which 
these writs, directions or orders are intended to help 
the citizen by the is^ue of a proper writ, direction or 
order. 19>2 All W R (HCi 174 j 1952 R O (HO 
122 I 1952 R D (HC) 245 : ‘952 All L J flSO i ILR 
(1953) 2 A 1 184 : A I R 1952 All 822 (823) (Ft B) 
<Pr 12) (DB). 

• ~\rt. 226 — ^dministrah'on of Evacuee Property 
Act (1950), Ss. 28. 46-Etfect. 

The High Court has the power to issue writs, 
direotions or orders under Art. 220 of the Constitu- 
tion notwithstanding anything contained in Ss. 28 
and 40, Administration of Evacuee Property Act. No 
Act of the legislature can override, cancel or iffect 
any power given to the High Caiirt or any other 
authority by the Constitution itself. The Constitution 
is the paramount law of the land. Any prov sion in 
any enactment or law which is incoi .istent with it 
is void and must be disregarded. Asiitic Engineering 
Co. V. Achhru Ram. 1951 R O (HC) 241 1 TLR (1952) 
2 All 838 , 1951 \U L J 576 : AIR 1951 AH 746 (768) 
(Ft F) (Pr 52) (FB). 

— Art. 226 — Assam Rural Panchayats Act (1948), 
S. 135 -Powers of final adjudication given to Provin. 
cial Government— Effect on Art. 220 -Section cannot 
aftecl powers of High Court to deal with any siioh 
question in an appropriate application un ler Art 210. 
See Panchayats— Assam Rural Pan *hayats Act (27 of 
1948), S, 135. A I R 1953 Assam 20 (DB). 

0 226 — Jurisdiction of High Court is not 

affected by M. P. Act I of 1955— (Election— \ladh7a 
Prade<:h Janpada Election Matters Validating Act 
<1955), S. 3.) 

There is no provision in M. P. Act 1 of 1955 which 
prevents anyone from aporoaching the iligh Court 
under Art 226 or the High Court pissing any order 
under Art 220. Thus the jurisdiction of the High 
Ourt is not taken awiy by the Act. See Ibid, 
Art. 245. A I R 1957 Bom 268 (FB). 

— Art. 226— ^owers of High Court— Effect of com- 
ing into force of S. 33, irduslriil Disputes (Amend- 
ment and Miscellaneous Provisions) Act. on 1st Sep- 
tember, 1950 — Jurisdiction conferred upon the High 
Court by Arts. 220 and 227 is not restricted. See 
Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act (1950), S. 33. AIR I9o7 Bam 142 
(DB). 

0 —Arts. 226, 227 —Bar to writi— Power cannot be 
affected by legislative 'proviuons — (Bombay Land 
Requisition Act (33 of 1948), 6 (4)). 

If the Legislature attempts to make the decision of 
any Tribunal final, it cannot by doing so prevent the 
High Ciourt from issuing the proper writ either under 

Art. 220 or unler Art. 227. , , , 

Hence, although the declaration made by the State 
Government under S. 0 (4), Bimoay Land Requisition 
Act, may be final and concludve, it will not present 
the High Court from interfoiing under Art. 220 if in 
the opinion of the Court a writ of manda nus would 
properly lie, because as the order is an administrative 
order, the oi.ly way the Court can interfere with 
such an order would be by a writ of mmdamus. 

The power of the Court under Art. 220 remains 
un-impaired notwithstanding the fact that a declara- 
<ion as to vacancy has been mido coocludve by S. 0 
(4), Laud Requisition Act. A I R 1954 S C 202; AIR 
1951 Bom 303, Rel. on. Kalkhusroo Phlrozshah 

[Vol. 4.] Fn. D. 48. 


Doctor V. State of Bombay, ILR (1955) Bom 69 : 57 
Bom L R 24 : A I R 1955 Bom 220 (222) (Pt A) (Pr 3) 
(FB). 

— Art. 226 — Administration of Evacuee Property 
Ordinance (1949), Ss. 28, 43 -Effect. 

Article 220 in declaring the powers of the High 
Court and m iking those powers a part of the Consti- 
tution, has placed those powers beyond the challenge 
of the Legislature to the extent that any legislation 
seeks to tike away the power of the High Court to 
issue any writ, direction or order contemplated by 
.Art. 220, tbit legislation would be ultra vires of 
Art 220, and therefore even if S. 23 and S. 43 are 
construed to bir the jurisdiction of the civil Court to 
challenge any order or action of the Cnstodiao, how- 
ever illegal or without jurisdiction, to the extent that 
these sections seek to oust the jurisdiction of the 
High Court to issue the appropriate writs under 
Art. 220, the sections must be considered to bo ultra 
vires of the Constitution. Therefore to the extent 
that the p0’:itioner seeks to correct the orders of the 
Custodian by a writ of certiorari the power of the 
High Court which now arises under Art. 220 must 
be exercised if the petitioner is entitled to the writ 
notwithstanding any provision in the Ordinance or 
in the subsequent Act which seeks to oust the juris- 
diction of the civil C mcti. ILR ().952l Bora 378 ; 53 
Bon L R 621 : AIR 1951 Bom 440 (445) (Pt C)(Pr 4) 
(DB). 

.Art 226 — Question for decision wh'^tlier peti- 
tioner had migrated to Pakistan in 1949 and had 
never become citizen of India under the ConstituHon 
— Bar of S. 9 (2), Citizenship Act does not apply and 
hence Court ol law an i not the Central Gavernmeut 
has to decide the question. (’62) 66 Cal VV N 108. 

Vrt. 226 —Representation of the People Act (1951), 

S. 170— Hir of jurisdiction of civil Courts — Extent of. 
See Reoresentation of the People Act ( 1951), S. 170. 
AIR 1953 Cal 98. 

—Arts. 220, 227 — Bar to wri^s — Jurisdiction of 
High Court under Arts. 220 and 22T. cannot be affect- 
ed oy legislative provision — Himachil Pradesh Pan- 
chayat Raj Act (0 of 1953), S. 94 — Finality attached 
to order of Nyaya Panchavat by S. 94— Powers of 
Flimachal Pradesh Judicial CDmmissioaer’s Court to 
entertiiii patition under Art. 220 and Art. 227 of the 
Constitution against that order, not affected. 1965 (1) 
Cri L I 550 I A I R 1985 Him Pra 25 (27) (Pt A) 
(?fs8, 9, 10). 

Art. 226— Decision of Vice Chancellor to be final 

— Interference with. See East Puniab University 
Ragulations, Reg. 23. AIR 1955 N U C (Him Pra) 
4517. 

Art. 226 — S. 26 (10), Hyderabad City Police Act 

does not oust High Cjurt’s jurisdiction under Art. 220. 
See Hyderabad City Police Act (Oof 1348-F), S. 20 
(10). A I R 1954 Hyd 221 (DB). 

.Art. 226— Scope — Hyderabad Atiyat Enquiries 
Act (10 o* 1952), S. 13, Cl. (2). 

To the extent that any legislation seeks to take 
away the powers of the High Court to issue any writ, 
direction or order contemplated by Art, 220 of the 
institution, that legislation would be ultra vires 
and, therefore, even if Cl. (2) of S. 13 of the Atiyat 
Enquiries Act No. 10 of 1952 is construed to bar the 
jurisdiction of the Civil Court to challenge any order 
or any action however illegil or without jurisdiction, 
to the extent th it this clause seeks to oust the juris- 
diction of the High Court to issue appropriate writs 
under Art. 22d or the Constitution, that clause must 
be considered to be ultra vire?. ILR (195*2) Hyd 791 • 
A I a 1933 Hyd 79 (89) [Pt L) (Pr 62) (DB). 

.Art. 226 — Industrial Disputes Act (1947), S. 9 

(1) — Cannot In any way affect the powers of the 
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High Coort under Art. 226 of the Constitution. See 
Industrial Disiutes .Act (1947), S. 9 ( 1 ). AIR 1956 
Mftdh B 1S3. 

Art. 2iG — Assessment :to tax challcDced un- 
successfully under S. 60, Income-tax Act — Writ 
procecdu gchallent^ing vires of S 3 of Income-tax 
Act sta»teo later on under Art. 226 *— Writ proceed- 
ings are net barred. 

•An uusucces'.ful challenge of the validity of the 
a«es!.m(nts in the earlier reference under S 60 of 
the Income-tax Act, 1922, before the Hich Court 
does not operate as a bar to the writ proceedings, 
under Art 226 of the Constitution challenging iL 
validity of S 3, I. T. Act, 1922 under Art. 14 of the 
Constitution. It is not the province of the Income- 
Ux Department or even the statutory Income-tax 
Iribunal, which is really the creation of the statute 
to entertain any obpetion to a piece o) legislation as 
being ultra vires or unconstitutional, and it would 
be beyond the lurisdiotion of the High aurt. func- 
tioning under S. 60 of the Act, which is narrow in 
its scope and reach, to consider and determine a 
question cot properly within its sphere. The High 
Court, in a reference uirder the Indian Income-tax 
Act, does not Sit as an ordinary Court of appeal in 
the matter of assessment. 1963 ITJ (Sud) 111 • TI R 

(1964) 1 Mad 954 i (1964) 54 ITH 151^: AIR 1965 
Mad 68 (71, 73)(Pt B) (Prs 5, 12) (DB). 

—Art- 226 -Powers of High Court - (Madras 
Cinei^ (Regulation) Rules (1957). R. 4) - If binds 

High LrOuit. 

10 ^ 7 '® (Regulation) Rules, 

1957, which makes the decision of the Government 
astotheinte.pretalion of these Rules final, cannot 

Arr 99 R ®'’e''cises its powers under 

Art. ...26 or the Constitution. 71 Mad L\V 344- 

W N ‘ J : 1958‘M;®d 

r T “T Enactment affecting power 

of High Court - (Municipalities - Madias District 
Mucicipalities Act (5 of 1920), S. 351 -B). 

Provisions of S. 351 B, Madras Disirict Munici. 
pahties Act, cannot in any way affect the power of 
the High Court under Art. 228 to issue writs in 
suitable casesu 60 Mad L VV 53 i (19531 1 .Mad L J 
88 i AIR 19o3 Mad 392 (394) (Pt C) (Pr 6). ^ 

Rul_es-Circular of the Govern- 
tnent oE Bombay (No. 7573/33) dated 31-10-1950 - 
Interpretation — Government servant on deputation 

— Peversion to parent department — Position of — 
Servant to occupy position and draw salary as that 
occupied and drawn by his immeciate junior col- 

eacue in parent department on date of reversion - 

Order placing him on lower positicn held ameunting 
to infrachon of right created by circular — R. 3 . 
Bombay Civil Service Rules not a bar to exercise of 
jiinsdiclion under Ait. 220 of the Constitution. See 
Government Servants. AIR 1962 Mys 146 (DB). 

^ “ Powers under, cannot be affected 

by legislative provision— Election dispute- C. P. and 

Berar Local Government Act (33 of 1948). S. 221. 

The pov ers of the High Court under Art. 220 are 
untrammelled by a law made by the Legislature and 

Local 

Government .Act says that elections can be chal- 
ieng^ed only by way ol an election petition before a 

Tribunal created by the Act. the jurijdiction of the 
High Goiirt which is derived from the Constitution 
in no way be affected. AIR 1954 S C 2C2, Ref 
^ V. Chief Executive Oificer, ILB (1954) 
Nag 875^ MR 1955 Nag 49 (58) (Pt A) (Pr 22) (FB). 

" -Art. 226- Bar to writs— Power cannot be affected 
(DB) provision. AIR 1955 NLX (Nag) 148 


Art. 226 — Jurisdiction under — Curtailment of 
by giving finaidy to orders by Act of Legislature 
^ (Sables Tax — Onssa Sales Tax Act (14 of 1947)» 

The powers of the High Court under Art. 226 
which are derived from the Constitution, cannot be 
in an^y way circumscribed by an Act of Legislature 
in India, and con5equentIy merely because some sort 
of nnalny is given to an order under any sUhite, 
fu ^ u- Pax Act) the jurisdiction of 

cannot be curtailed. 

■ J ^ ^ (1957) Cut 189 : (1957) 8 
Orissa 240 (241) (Pt E) (Pr 4) 

“ Art. 226 Nature and extent of jurisdiction — 
Pinahty referred to in Rr. 24 and 25, Orissa Gram 
Fanchdyats Rules does not affect the jurisdiction of 
A Article - (Orissa Panchayats 

S.il4(2)(ii)-Gram Panchayats 

—“Art. 226 — Powers of High Court— Orissa Court 
of Wards Act (26 cf 1947), S. 52 (1). 

The High Court is not controlled by the limita- 
tions imposed by S. 52(1) of the Orissa Court of 

r powers under Art. 

220 of the Constitution. AIR 1952.Cal 650, Pel. on. 

air 1953 Oiisfa 121(128J 

(PtCj (Pr 11) (DB). 


An. 226 Exercise of statutory powers— (Civil 

P. C. (1908), S. 9). 

Where the terms of the statute are permissive and 
where it is left to the discretion of persons em- 
powered to determine whether the gereral powers 
committed to them shall be put into execution or 

not, a fair inference is that-the Legislature intended 

that the discretion should be exercised within the 
strict limits of the law. ILR (1952) Cut 529: AIR 
1953 Onssa 121 (128, 129) (Pt I) (Prs 12, 13) (DB). 

• Art. 226— V^niversity elections— University Act 
providing remedy by way of application to Chan- 
cellor — Jurisdiction of High Court is not taken 
away. 

The jurisdiction of the High Court cannot be said 
to have been taken away except to the extent that 
a competent legislative authoiity takes it away or 
limits it b) a statute. The relevant statutes of the 
Utkal University can have no such effect, and do 
not in terms, exclude the power of the High Court 
in a case where the election to the fellowship of the 
University is concerned. Merely because, it has been 
presciibed that the Chancellor is to decide finally 

all such disputes it cannot be maintained that the 
power of the High CTourt is impliedly excluded, ft 
muvt, however, T dc remembered that whether or not, 
the Court has the power, in an appropriate case, to 
issue a writ rigarding an election dispute of the 
University, ihere can be no doubt that the Couit 
will not ordinarily assume to itself I he function 
which has been adequately provided for by the 
statutes of the University, except for grave and com- 
pelling reasons. (It was, however, held, that the 
matter did not fall within the scope of the Chancel- 
lor's decision. ) .AIR 1952 Oriss* 359 (375) (Pt J) 
(Pr-35) (DB). 

Arts. 226 and 227— Override provisions of State 

Law giving finality to any decision of Court or 
Tribunal. 

The provisions of Arts. 226 and 227 of theCk>n- 

stitLtion of India, override the provision or any 

law made by a State giving finality to the deemon 

of any Court or Tribunal. fLR (1951) Cut • 
AIR 1952 Orissa 244 (246, 247, 248. 250, 251} 

(Pt A) (Prs 4, 5, 6. 8, 9, 10, 12, 15, 17). 
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Arts* 220 tnd 227 — Bar to writs — Prohibition 
tn section does not affect High Court's jurisdiction 
vnder Arts. 226 and 227 of the Constitution. See 
Defence of India Act (i962)i S. 18 (2). 1965(l)Cri 
L J205 ! AIR 1965 Funj 80. 

Alts. 226 and 368 — Jurisdiction of High Court 

to consider validity of appoiotmect of Industrial 
Tribural— Industrial Disputes Act (1947), S. 9. 

In England the Parliament is supreme and it can 
take away the right of the superior Court to issue 
writs of certiorari and so on by express words. In 
India, however, the Constitution is supreme, and 
neither the Parliament nor the Stale Legislature can 
take away the right conferred on the High Courts 
under Art. 220 of the Constitution. Such rights can 
only be abridged by an amendment of the Cjn- 
stitution, as provided in Art. 368. Section 9 of 
the Industrial Disputes Act, even though it may be 
very widely worded, cannot lake away the juris* 
diction of the High Court under Art. 220 of the 
Constitution, and it is open to the High Court, there- 
fore, to consider the validity of the aopointment of 
a particular person as the (ndmtrial Tribunal. 1951 
Raj L W 389 ; ILR (1951) 1 Haj 361 : AIR 1951 Raj 
161 (163) (Pt D) (Pf 7)(DB). 


17 (c). Other provisions of Constitution, 

m — Arts. 32 and 363— Petitions challenging vali. 
dity of Bombay Act 39 of 1954 on ground that State 
Legislature had no power to enact it in view of Cl. 5 
of Letters of Guarantee —Maintainability— Bombay 
Merged Territories and Areas (Jagirs Abolition) 

Act (39 of 1954). 


The petitioners who were Jagirdars and relations 
of the rtulers of the erstwhile States which had?merg. 
ed in Bombay, filed petitions under Art. 32 challeng- 
ing the vires of the Bombay Merged Territories and 
Areas (Jagirs Abolition) Aot, 1953, The petitioners 
relied upon Clause 5 of the Letters of Guarantee which 
had Ijeen obtained by the Rulers of the erstwhile 
Stale from the Dominion Government and complain- 
ed that the State Legislature had enacted the im- 
pugied Act which it had no power to enact having 
regard to Clause 5 of the said letters of guarantee 
and were wrongfully depriving the petitioners of the 
Jagirs, the ownership of which had been guaranteed 
thereunder. 


Held, that the whole of the petitions were nothing 
else except the claim to enforce the petitioners' rights 
under the Letters of Guarantee, and the disputes there- 
fore were clearly in respect of the agreements of 
merger and the Letters of Guarantee and were covered 
by Article 303 (1) of the Constitution. Hence if the 
petitioners were deemed to be parrtes to the agree- 
ments of merger and letters of guarantee th^ would 
be faced with the bar to the maintainability of the 
petitions under Article 363 of the Constitution. If 
on the other hand they were deemed not to have been 
parties to the same they would no: bd the contracting 
oarties and would certainly not be able to enforce 
those obligations. AIR 1951 S C 253, Rc^ to. Umtg 
Singh V. State of Bombay, (1955) 2 S C R 164 i 57 
Bom L R 709 i 1955 SC J 472 i 1955 
AIR 195> S C 540 (546) (Ft A) (P/s 10, 11). 
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^ Arts. 226 and 329 (b) — Jurisdiction of the 

High Court under Art. 226— If excluded by Art. 329 
(b) in regard to order of Returning Officer rejecting 
nomination paper for eleclioa to the State Assembly. 

The High Court has no jurisdiction under Art. 220 
of the Constitution to entertain petitions regarding 
improper rejection by the Returning Ollicef of nomi 
nation papers of candidates for election either to the 
House of Parliament or to tbe State \ssefnbly. The 
Jurisdiction of the High Court under Art. 220 has 


been excluded in regard to matters provided for in 
Alt. 329 which covers all 'electoral matter.' 

The scheme of Part XV of the Constitution and the 
Representation of the People Act, 1951, seems to be 
tnac any matter which has the effect of vitiating an 
election should be brought up only at the appro- 
priate stage in an appropriate manner before a special 
tribunal and should not be brought up at an inter- 
mediate stage before acy Court. L/nder the election 
law, ihe only signiicance which the rf jecti m of a 
nomination paper has consists in the fact that it can 
be used as a ground to call the election in question. 
Art, 329 (b) was apparently enacted to prescribe the 
manner in which aad the stage at which this ground 
and other grounds which may be raised under the 
law to call the election in question, could be urged. 
It follows by necessary implication from the language 
of this provision that those grounds cannot be urged 
in any other manner, at any other stage and before 
any other Court. Ponnuswami v. Returning Officer, 
Namakkal, 1952 Mad W N 209 i 90 Cal L J 160 « 
(1952) SCR 218 : 65 Mad L W 760 : (19521 1 Mad 
L J 775 s 1952 S C J 100 : 1952 S C A 332 : AIR 
1952 S C 64 (67, 68) (Pt A) (Frs 7, 8). 


17 (d). Statutory bar. 


• Art. 226 — Remedy under — Not affected by 

S. 84 (3) of C. P. Municipalities .\ct. See Municipa- 
lities— C. P. Municipalities Act (2 of 1922), Ss. 48, 83, 
84 and 85. (1965) 2 S C J 741 : (1965) 2 I T J 657 : 
AIR 1966 S C 249. 

Art. 226— Bar to writs— Citizenship— Matters re- 
lating t> acquisition of citizenship of foreign country 
— Jurisdiction of High Court to decide such question 
under Art. 220 — S. 9 (2), Citizenship Act no bar 
1950 A L J 461 I 1960 All W R (HC) 346 : AIR 
1960 All 637 (640, 641) (Pt D) (Pr 8), 

Art. 226 — U. P. Court of Wards Act (1912), S. 11 

—Section does not take away High Court'sjurisdic- 
lion to issue writ of certiorari— See U, P. Court of 
Wards Act (4 of 1912), S. li. AIR 1952 All 99 (DB). 

Art. 226- Certiorari — Grant of— Jurisdiction of 

High Court — Special Act excluding lurisdiclion of 
Civil Courts— Effect — Assam .Agricultural Income- 
tax Act (9 of 1939), S, 41. 

The jurisdiction to High Court in a proper case to 
grant the relief of ceniorari under Art. 220 of the 
Constitution is not affected by the pro,risions of S. 44 
of the Assam Agricultural Income-tax .Act. <1963) 48 
ITR 797 I I L R (1902) 14 Assam 359 : .AIR 1962 
Assam 98 (102, 103) (Pt B) (Pr 15). 


Art. 226 -Application for issue of writ of certio- 
rari on Custodian General, Evacuee Property —Bar 
of jurisdiction-’vObiter)— Administration of Evacuee 
Property Act (1950). Ss. 4, 28 and 46. 

The jurisdiction of the High Court to entertain 
an application for the issue of writ of certiorari to 
the Custodian General and a writ of prohibition to 

the Cu'^todian of Evacuee Property is not barred by 

Ss. 4, 2S and 40 of the Administration of Evacuee 
Property Act. Case law discussed. AIR 1952 Bhooal 
16 (20) (Pt C) (Pr 17). 

Art. 226 — Certiorari — Bombay City Police 

(1902). S. 27 (7)-Validity-3ub.section Ms repugnant 
to the provisions of Art. 220 and is consequently void 
under Art. 13 of the Constitution. See Bombay Citv 
Police Act S. 27 (7), AIR 1951 8om 432 (DB) ^ ^ 


‘Art. 226 — Certiorari— Issue 
toms Act, S. 198, if bar. 


of writ -Sea Cus- 


Section 198 of the Sta Customs Ac\ is not a bar to 
proceedings under Art. 220 of the Constitution The 

right to apply to the High Court for a prerogative 

writ given by Art. 220 cannot be taken away by any 
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statute because if it was, the Courts would be bound 
to hold such a statute to be ultra vires the Article. 
However th.e High Court may consider whether or 
not it should issue a wri'' if no notice of the intended 
ptoceedinvs referred to in S. 198 of the Sfa Customs 
Act hcd been given. Tha^ however, would be a 
rua ttr of di'cretion deoenclent upon the iacts of the 
case. 5.1 Cal W N -452 : A T H 10.52 Cal niyp- ((150, 
6 ^ 0 . 6(il, f)62. (16(9 .(tn AJ (hrs 30, 34, 35, 53, 92. 

223— Cerliorari, writ of— Power of Court to 
issue— When lakeo awav. 

• In order that power of a Court to issue writ of 
certiorari can b'=^ taken a'vay by any statute there must 
be express negative word' fo t ike away the po wer. 

Bui even iu esses where certiorari is expressly taken 
away a writ iniv ba is ued if the inferior Court or 
tribunal '.as acted withr'i’t or in excess of furisdir'- 

cion. nS9'^) 3 0 b D 509 and AIKJOSl M-*d'l22 
Bel. on. 55 Cftl W N 52S ; 87 Cal L J 201 : Aid 
1952 Cal 3 03 (lOS) C) (Prs 3S- 39). 

- — Art. 226— Electricity Act does not exclude juris- 
diction ct Court und-^r .\iK 226 or of ihe 


Sup. Cine Court under Art. 32 to iuterf . re in proper 
case-. S-e Ibid, Art. 19 (1) (f), fg). A 1 H 1965 Ker 
2oi (OB). 


An. 226 — Certjfnari— Issue of, agrinst orders of 
person exercising coosensiia! jiiriscliclion. 

Orders pa sed on the basis 'd conseu'ual jurisdic- 
tion are Jiot mieruble to review or correction by the 
High Court urder Arl. 226. No wri: of ceitioraii 
can therefore issue against a person or body exercis- 
ing consensual juri.sdiciion. 1057 Ker L T 739* 
(1957)Kcr LJ '32. 

- — Art. 226— M. B. Z' mindari Abolition Ac’’ (13 of 
1951', S. 1 5 — V al idity — cl ion does not trench u pon 
jurisdiction conferrei High Court n-^der Arts. 226 
a.'.d 227— ‘-action in 'o far a.s it excludes the jurisdio- 
tion of the Hiah C. mt exercisable under these two 
Articles is ultra virei the po wers of State legistaturr. 
(Per Kiiul C. J ). Sec Ten.:n y Laws— Madhya Biara^ 
Zamifubm- Abolition .hct (lAof 1951), 8. 15. A.B 1952 
Madh B 57 (FBI. 

Avt. 226— Bib^r B nlcb'ng-s (Lease, Rent and Evi''- 

tioD) Ac! (3 of 1947), Ss. 1 1. (1) (a) and 18 (3}— Juris:' ic- 
tion of Controller to decide question of non-peyment 
of rent— Interference by Civil Court. See Hor. es and 
Rent — Bihar Buildine': (Lease, Hei t and FAUctionJAct 
(-3 of 1947), U (1) (a). AIR 1954 Pat 24 (DBj. 

\tt. 226 -Habeas corpus — Jurisdiction of High 

Court— Exclusion under S. 6, Abducted Persons (Re- 
cover)' and restoration) Act — Initial custody and 
det‘=nticn under Act must be legal to oust jurisdiction 
of IRf h Coi rt. 1955 Cri L J 702 : AIR 1955 Pepsu 
48 (51) (rr9). 

Art. 226 — Bar of remedy — Taxation on Income 

(Investigation Commission) Act (1947), S. 9 — Civil 
P. C. (1908), S. 9. 

Full effect has to be given to S. 9 of the Taxation 
on Income (Invesligation Commis.sion 1 Act (1947) and 
as that Section bars the jurisdiction of any Court to 
scrutiDizc, except in tlio manner provided in S. 8 (5), 
the acts or proceedings of the Commis.sion or of any 
authorized olhcial thereof the High Omrt should not 
issue a writ of certiorari. AIR 1919 P C 31, Bel. on, 
2 Fx. 352, Ref. 53 Pun L R 57 : 1951-20 ITR 77 i 
ILR (1^51) Punj 165 : AIR 1051 Punj 74 (79) (Pt C) 
(Pr 25) (DB). 

[Reversed on another point in AIR 1954 S G 207,] 

17 (e). Other remedy available. 

See Note 7. 


IS. Board of;Revenue. 

See Note 5. 

19. Burden of proof. 

Art. 226— Burden oF proof. 

Where relief under Art. 226 is sought on allegations 
oi infringement of rights it is always desirable that 

belor. oroceeding further with the matter the Court 

in-o c such rights do exist. AIR 

1'733 S .-o2t Hcl. On. 

• * I « yi, fioncr hid no right which could 

^ _~*'L ^ impucDed order, AIB 

1960 All 43S (44U, 441) (Pt A) (Pr 7), 

■Art. 226— Burden of proof — Land acquisition 
procf»eci{ngs — Attack oa ground of mala fides — 

Pr, f,f of mala fides — Land Acquisition Act (1894), 
8. 3(1/. 

VV hen the land acquisition proceedings are attackfd 
bv a petition under .Art. 226 on ti>e ground of mala 
fine lue Court is concerned only with conduct of the 
Coveniment w'hich is the acquiring authority. The 
exigence of mala fides on (he part of Government 
caniiot be a matter oJ inference but must be establi* 
shfd affiruiaMvely, \\ h-^re no want of bona fides is 
aRfibutsd ^o the Go’-ernment, the motives of the 

p;'r. ou^’ Vv'hv u.'geth^' Government to start proc-eclings 
under t ho L.-ud Acquisition Act are rot quite relevant 

AIR loro Antlh Pra 343 (344) (Pt A) (Pr 3) (DB). 

Art. 226 — Burden of proof. 

It is for the petUioner to establish a valid right for 
liie protoeti >ii of which he can invoke the extra- 
oidinary lurisJiction of the h Court for the issue 
of friiv writ iindtr Art. 226. ILR (1953) 5 Assam 354i 
AIR 1953 Assam 155(156, 157) (Pt B) (Pr 6) (DB). 

Art, 226 — .Application under Art. 226, Con'titH- 

tion of India— Bur.'Ien of proof. -See Municipalihes'^ 
Kenya! Municipil Act (15 of 1932k S. 6. AIR 1953 
C'.l 75.3 (OB). 

"Art. 226 -Burden of proof — Person invoking 

jurisdiction under Ar t. 226 must show that impugned 
order has occasioned injustice f* parlicT. 

Tha writ of certiorari is not a writ of course. It is a 
discretionarv remedy. Hence, before a per.son can be 
entitle 1 to invoke th'^ p’-erogative pover ot the Court 
under Art. 226 of the Constitution, it must heshoi^ 
thal: the order to be Set aside must have occasioned 
injustice to the parlies. 

Where the order ol the R. T. A. granting renewal of 
permits was manifestly without jurisdiction and me 
order of the Appellate Authority seUing aside that 
order was also erroneous aad illegal but aid not work 

injustice to ans party the extraordinary jurisdiction 

under Art. 226 could not be invoked to annul il. ILR 
39 Pat 392 ; 1960 B L J R 282 i AIR i960 Pat 333 
(338. 339) IPt B) (Pr 9) (DB). 

Art. 226— Employees' Provident Funds Act (19 of 

1952), S. 1 (3) — Employment of fifty or more persons 
— Prayer for issue of writ. Burden of proof is on 
employers to bring on record materials on which tn^ 

v.’ajted to base their prayer for issue ol ^ L/an 
they fail, it must be assumed that there must have be 
fiftv or more employees engaged in the cornpanyj 
(Evidence \ct (1872), Ss. 10M04). Se® ^mploye^'^ 
Provident Funds Act (1952), S. 1 (3). AIR 195S P*t 


S14a. 


Art 226 -Municipalilies-Punjab Municipal 

(I9U). S. 6 — Uemovii of member — Mala ha 
Quesbon of fact - Onus is on fft'^ioner - (Lviden^ 
Act (1872). Ss. 101 to 103). See ^‘onicipaliti^ Punj ^ 
Municipal Act (3 of 1911), S. 16- AIR 
(Punj) 4990. 
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20. Certiorari. 

See under Part B. (Notes 126 to 185), 

11. Ciroumvention of orders under Art. 226. 

—Art. 226— Attempt to circumvent proceedings in 
Court. 

If a party, knowing that his opponent has either 
approached the Court or is taking steps to approach 
It rfor a certain speciac relief, does anything to make 
the grant of the relief, by way of prevention, ineitec- 
tive, the Court has always jurisdiction to pass orders 
even in ordinary cases, in a mandatory form and to 
direct restoration of the status quo ante in the manner 
and to the extent possible. It will be a foitiori case 
when the relief claimed is for a grant of any of the 
writs or directions contemplated by Art. 220 of the 
Constitution of India. 1950 Ker L 1 645 t Alft 1951 
Trtv Co 226 (2) (228) (Pr 13) (OB;. 

22. Civil Procedure Code, applicability of. 

• Art. 226-Civil P. C. (1908), O- 2, R. 2-Appli- 

cability — Bar of O. 2, R. 2 may not apply to petvion 
under Art. 220 of the Constitution. See Civil P. C. 

(1908). O. 2, R. 2. AIR 1902 S C 1334. 


—•Art. 226— Provisions of Civil P. C. do not govern 
proceeoing under Art. 220 — One petition for certiorari 
lor quashing four distinct orders made by taxing 
authority under U. P. Sales Tax Act and Central 
Sales Tax Act -Petition is uot maintainable — Civil 

P. C. (1908), S. 141— AIR I960 All 360. AIR 1950 Mad 
020, MR 19t2 Punj 55 and aIR 1954 Raj l8o, Rel, 
on. AIR 190L S C 372. D'Sting. ILR (1905) 1 .Ml G47i 
1965 All L J 308 : AIR 1965 All 517 (518. 519) 
(Prs 3,4, 6.8,9) (DB). 

Art. 226 -Order passed by Industrial Tribunal 

in a dispute between a canteen committee and Us 
workers having no trade union — Application by 
some of the workers, on behalf of all. to quash the 
order —No leave of Court obtained by the petitioners 
to apply in representative capacity under 0.1, R. 8, 
Civil P. C. read with R. 11 of the High Court — 
Canteen committee whi^h was not a juristic persona- 
lity and not the members of the committee impleaded 
as respondent — Held, that the applnatiou was not 

properly filed — Civil P. C, (1908), O. 1, R. 8. (1964) 1 
Lab L J 134 : (1963) 7 Fac L R 121 (Col). 

0 Art 226-aviI P.C- (1908), O. 23. R. 3-Provi- 

sious do not prima facie apply to writ petitions- 
Constitulion of I.idia, Act. 226 bee Civil P. C.(1908). 
O. 23, R. 3. (1903) 2 Mys L J 104 (1-B). 

Xit 220 — procedure — Averments in petition 

not traversed— (Civil P. C- (1908), 0. 8, Rr. 3 and 5). 

An express denial of an allegation in a statement of 
claim is called a traverse. \Vhen the matter is vvithiu 
the knowledge of the defendant, be gener.iUy denies 
any statement which ho disputes. When it i, no 
whhin his own know edge, he usually ‘does no 
admit" it. The proceedings under Art. 220 are civil 
proceedings, and. subject to the rules made by the 
High Court to regulate proceedings under that Article 
are regulated bv , ho Civil P. C Hence averments m 
petition under Art. 226 which are not traversed by 
fhe respondents mii.st be held to be aumitled. 1 L K 

(19,54) Nag 933 : 19S5 Nag L ] 332 . AIR 1950 Nag 
27 (31) (Pt B) (Pr 13) (DB). 

j^rt. 22G-C!viI P. C. (1908), O. 30, R. 1— Appli- 

OTbilitv to petition under Art. 220. Se© Civil P. C, 
a908). o. 30 R. 1. AIR 1953 Pepsu 88. 

Ayt 2'^6— Amendment of writ petition— Applica- 

, ion 'for' n “t quoting verbaim words of amendments 
sought as required by O. 0. R-17, Civil 1. C, as 
amended by Punjab- Amended copy of writ petition 
filed along with application* for amendment and 
ftdvance copy of same served on opposite party— 


Application though not in strict compliance with 
0. 0, R. 17, allowed. Civil P. C. (1908), O. e,R. 17 
(Punj). 1965 Pun LR (Sup) 703. 

—Art. 220— Writ of certiorari or mandamus— Peti- 
tioner showing slackness in pro ecutioQ of election 
petition —Respondent supporting the petition can be 
allowed to lead evidence in support of the petition — 
There is no provision express or implied which 
creates a bar to such procedure— Matter governed by 

O. 18, R 2, Civil P. C. — There is no error in order 
of Tribunal allowing Euch evidence to be adduced 
justifying interference by iss iince of writ. See Re- 
presentation of the People Act (1951), S. 90 (1). AIR 
1964 Punj 105. 

Art. 220 — Rule of implied admission by non- 
traverse— Object — Not strictly applied to pleadings 
in India — Facts can be proved by other ^'videQce — 
—Applicability to writ proceedings. See Civil P* C. 
(1908), O. 8. R. 5. AIR 1984 Pun] 15. 

Art. 220 -Proceedings under — Er paite order— 

Setting aside of — Inherent jurisdiction, See Civil 

P. C. (1908), S. 151. air 1953 Raj 201 (OB). 

Art. 226— Right to file affidavits — (Civil P. C. 

(1908), O. 19). 

In proceedings under Art. 228 the provisions con. 
tiined in 0. 19, Civil P. C. except as regards cross- 
examlnation.of depenents can and should be foiloA'ed. 
To confine parties to one allidavit would be impri^per 
as there is no reason to do and as it, if done, would 
stand in the way of the Court getting elucidjtion of 
necessary facts. Hence an affidavit in reply and re- 
joinder, as the case may be as also an application for 
leave to amend are permissible. AIH1951SC97, 
Ref. to. ILii (1952) Trav Co 960 ; AIR 1953 Trav Co 
146 (150i (Pt A) (Pr 10) (DB). 

23. Civil servant, dismissal of. 

See also Notes under Ibid, Arts. 310 and 311. 

(a| Civil servant. 

(b) Authority to dismiss or terminate. 

(c) Retirement. 

(d) Contract basis, person employed on. 
fe) Disciplinary proceedings. 

(f) Finding of enquiry. 

(g) Contravention of principles of natural 
justice. 

See also Note 78. 

(h) High Court, powers of. 

(i) Service Rules, enforceability of. 

(j) Non-cuinpliance with procedure. 

(k) Suspension. 

(l) Justiciability of punishment. 

See Note 23 (h), 

23. Civil servant, dismissal of. 

See also Notes under Ibid, Arts. 310 and 311. 

Arts. 226, 31 1 — Final order of dismissal not 

passed — Writ cannot be issued at the stage of 
enquiry. 

It is only the final order of dismissal whioh can be 
challenged in a writ petition. So f^r as the staga of 
enquiry is conce ned, no objection can be taken 
because the inquiring authority need not bo the 

punivshing authority. AIR 1962 All 166 (174) (Pt G) 
(Pr32). 

Art. 226 -Applicability —Wrongful dismi.ssal in 

contravention of Art. 311 (2) — Remedy — Certiojari 
or mandamus. See Ibid, Art. 311 (2). AIR 1961 All 
122 . 
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Art. 22G — Powers 0 f IlijL Ccmt. 

High Court cannot interfere viith the decision 
of the executive authorities on any consideration of 
alleged injustice. An order removing an.tolEcial of 
the State can be quashed by the High Court only if 
it was passed witho ut jurisdiction, in ercess of juri^- 
dicrion or without coniplviog with the conditions 
laid down in Art. oil. It liowaver the order was 
within juris H.icti )n and not otherwise illegal, it can- 
not be set aside by the High Court on the ground, 
that in its opinion, it is harsh or unjust or oppressive. 
AIR 19G0 All 304 (309 (Pt C) (Pr 17). 

Art. 22G —Interference — Conditions — Co rernment 
.servant refusing to carry out order of transfer — 
Kenaoved from service by Governor — Order not 
challenged on grounds contained in Art. 310 or 311 
—No interference under Art. 226. See Ibid. Art. 310. 
195S All L J 218 : (195S) 2 Lab L J 673- 


.Art, 226 Petitioner admitted to Service Com- 
mission Examination on the basis of particulars of 
marks detailed in true copies of certificates — Ap- 
poinmeut made after passing examination — Sub- 
.sequent discharge on the basis of same particulars 

detailed in orijiinal Certificate-Principles of estop- 
pel— Order of discharge improper. 


Held there does not appear to be any rule which 

authorises the Secretary, Public Service Commission 
to accord provisional permission to appear for com 

petitive examinations. The provisional inclusion is 
nothing more than requiring him to produce the 
original documents of which true copies had already 
bee 1 turnished by himtotht Public service Commis 
sioii at the time of his applying for permission to ap- 
pear lor the competitive eximiLation. The provisional 
nature, therefore, relited only to the correctness of 
the true copies furnished by the petitioner. It is not 
gainsai .1 that the c:)p\ furnished by the petitianer to 
the Pijiljc Service Commission at the time of his 
applying to appear for the evunination wasatiue 
copy o. the orig. nil S. S L. C. register. Thus', the 
petitioner hid acquifte.i himseii properly in this 
rej'ard. \\ hen the impugnei order was passed he was 
Li years old . two years older tlianih . inaxirnum age 
prescribed for entering C» )v( riimeut service. He 
\voulu be barre 1 from setking Iresh Government 
ministerial .servic-^ if he is now discharged. Here lies 
the injustice and hi^d^hip to the petitioner. The 
petitioner cannot legitim iteiy be peaalisei lor any 
act of commission or omission of the resporulents 
This is a cj?e where the petitioner had placed all the 
available material truthfully before the Public Service 
Commission, and l)y their conduct, the Commit ion 
caused the petitioner to . ») the faith of the exi,- 
tence of a state of aihairs which, to Ills great -’utri- 
nient he was told, more tiian two years later, did not 
exbt, fn the name of eho aliegej correct! in of a 
mi. take, the rcsp('ii ’ents cannot seek to do th«s 
amoiini of ha m to the ottitioner. (J9G5) 2 Acdli 

\V H 4 37 : AiH 1930 Andh Fra .59 (60, 61, 62) (Prs 3 
4. 5, G). 


— \rt 22G — Rules for Gr.ant of Recognition and 

.Aid to Eh menttry Schools, U. 13 ' 2) (ii)' Provi - o — 
T erminatitui of service (or grc.ss iosuiiore in jtiou — 
hrrvioiis approval of Deput;' Inspertor of School - — 
Neoe^sitv — Hc-iust 'tement — Interference with. Sec 
Mvjras Element \rv E iucation A (8 of 1020), S. 5d. 
tl959) 1 Aiidii U’H 3SG 


Arts. 22 d and 31 I — A ministrativc order — Order 
susL ending and dismiisiii' pulslic servant is (]uaii 
jud'Cial order —Application under Art. 226, is inaiu- 
lainable. 

M^re calling an order an administrati ve order by 
an executive authority doe: not absolve it from the 
jurisdiction of the High Court. II the order is requireO 


to be passed on objective consideration and standards, 
i. e., where the authority passing the order has to 

consider the case of the party, the evidence and 
arguments for or against him and such other matters 
before pissing the order, it is quasi-judicial order 
and the High Court his power to examine and 
interfere with it. AIR 1952 Cal 901; AIR 1953 Mys 
150 (FB), Rel. on. ^ 

The fate of a public servant cannot be decided 
arbitrarily by superiors merely on subjective conside- 
ration but as laid down under Art. 311(2) of the 
Constitution, certain procedure is to be followed. He 
his to be heard after notice and then alone consi- 
dering the cise, the evidence and the arguments, the 
superior authority can pass an order on the objective 
consideration of the matters before him. The order 
suspending a public servant and dismissing him is 
therefore^a quasi-judicia! order and the Judicial Com- 
missioQfr's Court can entertain the petition under 
Art. 226 of the Constitution. AIR 1953 All 739, Ref. 
AIR 1954 Bhopal 25 (27) (Pt B) (Prs 10, 11). 


Art. 226 — Jurisdiction — Government servants 

under former Madhya Pradesh State serving in dis- 
tricts now forming part of Bombay State— Dismissal 
prior to 1-11-56 by Madhya Pradesh State — Petitions 
under Arts. 226 and 227 challenging order of dis- 
missal against Bombay State filed in Bombay High 
Court — Maintainability. See States Reorganisation Act 
(1956;, S. 88 (b). AIR 1959 Bom 363 (DB). 

,226 — Certiorari — Dismissal from service 
under Life Insurance Corporation Staff Regulation, 
39 Negligence in securing business for Life Insu 
ranee —On consideration of explanation, dismissal 
held proper. (1965) 11 Fac L R 196 (Cel). 


— Art. 226 — Dismisal of government servant — 
Failure to consult Public Service Commis.'ion — Does 
not afTe:it the validity of the order. See Ibid, Art. 3lt. 
AIR 1962 Guj 197 (DB). 

— .Art, 226 ^Constitution of Jammu and Kashmir, 
S. 126 —Order of removal from service — Whether by 
wiy of punishment — Questioa of intention — Order 
discharging person on probation— Held, was by way 
of punishment —Section 126 aoplied. s'ee Constitution 
of Jammu and Kashmir S. 126. AIR 1961 J K 7. 

.Art. 226— Person employed in an officiating capa- 
city —Employee has no right to hoi 1 the post— He 
can be reverted to the post which he holds perma- 
nently — Person confirmed on a post — Post abolished 
as not r :q lired in public interest — Confirmei 
plovee cannot insist th jt the post be retained whether 
requirrd or not. AfR 1962 S C 794 Rel. on; AIR 1957 
Pat 555, Full. 1965 M P L J (Notes) 1'.9. 


A^ts. 226 and 311 — Dismissal of Government 

servant not for “substantial niisdeme.^nours” but for 
minor irregularities - Court will iaterfere. AIR 1965 
Mad 502. 

Arts. 226 and 309 — Order of dismissal ac;ainst 

Gov'crnnieat .^ervaiit with retrospective effect — Lega- 
lity. See IbiJ, Art. 311. AIR l'^63 .Manipui 2S- 

—Art. 22G — Groiuid? for issue of writ — Govern- 
ment servant — Government employees appoiated to 
substantive po^ts — Retrenchment — Government is 
ooligoi to provide for oltcrnative employment o 
ejiially re miner iti ve ch iracter — If employees are 
hoi Jing substantive p')^t■ there is no such obligation 
Selection of Fore-t Gate-keepers remunerated on com 
mission bi'.is to the p >st of Fo''est (»vile*keepers 
»eniunerated on salaried basis — I'etition under ; 
226 and 311 bv those not selected 2"^ 
unsuitability — There is no termination or t 

services by w'avof punishment — Nointerfereaceun 

Art. 226 justified. See Ibid. Art. 311. AIR 1957 Onss* 
27 
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Arts. 226 and 3lt (2) — Disciplinary action 

'against servant— Punishment of. 

Where In proceedings drawn up against the peti- 
tioner a clerk in the service of a District Board, 
items I to 3 were mentioned to show that the 
-warnings given previously in respect of those three 
matters had proved abortive and he did not reform 
himself, and instead of improving he had committed 
negligence of duty as disclosed by the real and 
new charge No. 4 and on the admission of the peti- 
iioner himself he was guilty of negligence of duty. 

Held, that in the circumstances, the grievance of 
the petitioner that either he had been doubly punish- 
ed or that the earlier proceedings formed charge of 
the second proceeding was not correct. 1957 B L J R 
897; AIR 1957 Pat 333 (339) (Pt D) (Prs 40, 41) 
(DB). 

Art. 226 — Tripara Merger Agreement (1949), 

Art. 8 (1)— Former employee oiTripura State —Righti 

of, on merger into Union — Employee asked to get 
himself medically examined before being absorbed — 
Refusal and consequent retrenchment — Order does 
not amount to dismissal or removal from service 
Art. 311 of Constitution not applicable. See Tripura 
Merger .Agreement (1949), Art. 8 (1). AIR 1961 Tri 29. 

Art. 223— Dismissal of public servant— Duty of 

Government — Right of public servant InfringemetU 
— Protection under Art. 221. See Ibid, Art. 311. AIR 
1956 Tripura 33. 

Art. 223— Dismissal for want of necessary’quali- 

fication — No Interference. See Ibid, Art. 311. AIR 
1956 Tripura 33. 


23 (a). Civil servant. 


Art.'226 — Applicability — Teacher in District 

Board School — Post is not civil — The post of a 
teacher in a school under the management ot a Dis- 
trict Board cannot be said to bo a civil post within 
the meaning of Art. 311 of the Constitution. There- 
fore, the order of the Local Board removing such a 
teacher from service cannot be quashed under Art 226. 
See Ibid. Art. 311. AIR 1960 Andh Pra 342. 

Art. 226 — Persons to whom Art. 311 applies— 

Administrator and teacher in Government aided 
school are not Government servants — They are not 
entitled to any remedy by way of v^^lt petition, cee 
Ibid. Alt. 311. (1963) 6 Fac LR 42 (Cd). 


Arts. 226, 12. 311, Sch. / List 2. Entry 5- 

‘■Other authorities’* in Art. 12-MeaDing of -Company 
Incorporated under Companies Act - Chemicals and 
Allied Products Export Promotion Council — Not 
•■other authority” witoin Art. 12 -Employee^f Coun- 
cil not "civil servaut” governeo by Art. 311 Council 
dismissing employea-Order cannot ba made ,sub|ect. 
matter ot high prerogative writ. See Ibid, Art. 12. 

AIR 1962 Cal 10. 


Arts. 226 and 3U-Civil post under State - Dis- 

„ict Judge dispensing with services ot copyist- 
<laashing of order - (High Court Hules and Orders 
^Paina High Court’s Genera' Rules and Circular 
Orders, Civil. Vol- L Part 4, Cbap 2. R. 4). 

Per Rai and Sinhi, JJ.-A copyist appointed under 
the provisions of R. 4 cannot be said to hold a civil 
post under the State oi Bihar within the rneaning of 
Art 311 nor can the orderdispensing with thessrvices 
s'ub-cODWSt amount to his dismissal, removal or 
reduc'ion rank within the meaning of Art. 311 (2). 
These expressions are technical terms not construable 
in the popular sense. The order dispensing with the 
services cannot therefore be quashed on the ground 
ifc having violated the provisions of Art. 311. AIR 
t9S3 Pat 92. Foil. 1956 Pat L R 261 : I L R 35 Pat 
312VAIR 1956 Pat 257 (25S) (Pt F) (Pr 4) (DB). 


Art. 220— “Person holding a civil post*' — Temp<w 

rary employee of Government — Cannot be dismissed 
without giving him opportunity of showing cause 
against the aotion proposed. See Ibid, Art 311 (2), 
AIR 1952 Sau 40 (DB). 

23 (b). Authority to dismiss or terminate. 

Arts. 226, 311— Scope -Petitioner unqualified to 

hold post — Termination of services by person not 
authorised— No interference in writ j'uiisdiction. 

It is not every technicality in which the High Court 
will interfere in its writ jurisdiction. The petitioner 
mast have some fundamental right in him on which 
he can press his petition. If the petitioner is not 
qualified to hold the post even if the termination of 
his services is made by a person not authorised to 
terminate, the High Court will not interfere on that 

mere technical ground. AIR 1961 All 292 (293) 
(Pt A) (Pr 2). 

Arts. 226, 225, 227aQd311— Applicability— Peti- 
tioner serving in saraf-e-khas army in former Ilydera* 
bad State — Order of dismissal passed by H. E. Nizam 
in his private capacity after accession of State to 
Indian Union— Writ petition— Maintainability— Arti- 
cle 311 not applicable. See Ibid, Art. 225. ILB (1962) 
Andh Pra 278. 

Arts. 220, 311(1)— Appointing authority whether 

had made appointment- Question of fact - Dismis'ed 
person when can obtain relief under Article. See Ibid, 
Art. 311 (1). AIR 1959 Cal 103. 

Arts- 228 and 311 — Petitioner removed from 

service by authority subordinate to authority which 
appointed him — Order is ii clear violation of Art. 311 
and must be quashed. 1959 Ker L R 1 1 17. 

Arts. 226 and 311— Powers of High Court — Head 

Constable appointed hy Inspector.General of Police, 
Gwalior —Dismissal by Depity Icspector-General of 
Police, M. B. — Presumption as to rank of dismissing 
authority — ;High Court if can be asked to call upoa 
State to make disclosure regarding rank of autho. 
rily. 

Where a head constable appointed by the Inspector- 
General of Police, Gwalior, w'as dismis^ed by the 
D puty Inspsctor-General of Police, Madhya Bharat, 
and he in his petition under Art. 220 made no aver 
meats as to whether the Deputy Inspector-General of 
Police, Madhya Baarat, could on any consideration 
be said to be an authority subordinate to the appoint- 
ing authority, viz., Inspector General oi Police, 
Gwalior, nor was it stated that on integration be was 
re-appointed by the Inspector General of Police, 
Madhya Bharat or any such authority. 

Held, that under the circumstances it was difficult 
to make any presumption as regards the rank of an 
authority in the former merged State in compurkon 
with that of any existing authority in the absence of 
deinite materials with respect to the same and that 
the High Court could not be asked to call upon the 
State at that stage to disclose whether the petitioner 
was re-appointed in the integrated setup and il so 
whai was the authority whi^h appointed him. 1958 
Madh B L J 561 : Madh B I. R 1955 Civ 258 : AIK 
1956 Madj B 257 (258) (Pt A) (Prs 5. 6). 

23 (c). Retirement. 

Art. 226 — Government servant co npulsorily 

rftired — He has no legal remedy. See Ihid, Ait 311. 
1954 All L J 40 : AIR 1954 All 343 (OB). 

.\rls. 226,311 (2)— Order for compul'ory retire- 
ment— Mention in order that conduct of Government 
servant not upto standard— Art. 311(2) is not attracted 
— Order not converted into order of dismissal or 
removal 1 here is no element of charge or imputa- 
tion in case of compulsory retirement — Specificatioa 
ot ground was redundant and did not control legal 
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~ Sfrvices Regulations, 

R. 46oA). See Ibid, Art. 311 (2'. AIR 195S Bom 90. 

— OhIV' f ~ Powers of High Court 
^Jr^ier tor compulsory retirement of Government 

Service- of “'gb Court-(Kerala Civil 

(195H, E t-ontrol and Appeal) Rules 

of Tahsildar in the service of the State 

i during the pleasure of the Governor 

ana an order for his compulsory retirement amounts 

A^t 31)"”^^'' service within the meaning of 

reJ3on"T,fR°q o’' sulBcient 

Hon Pp t^’i^ f^erala Civil Services(Classifiea- 

Imoo^r thp Appeal) Rules. 1957 would not 

^ ^ to enquire into the sufficiency of 

fram R Of the goodness of it because the lules 
framed under Art. 309 cannot possibly alter the 

held at pleasure to one from which removal is nos 

?erYT^37 ^ J 1033 :1^959 

t-ri *(1959) 1 Lab LJ144!lLR 

Ker 273 i AIR lo59 Ker 201 (202) (Prs 5, 6 , 10 ) (DB) 

^Art. 22G— Petitioner absent from duty — Denart- 
mtntal enquiry for absence held but iMer leave for 
whole period of absence granted — Grant oMeavo 
retrospectively authorised absence from duty - No 

pSer- libfent^ ^^sence-Having authorised 

paitiQper s absence from duty, removal on Ground 

absence IS illegal and perverse — ofder of 
removal quashed by certiorari. AIR 1904 SC 304 Rel 
on. 1964 .M P L J (Notes) 202. (1964r9 Fac Ml' 

^rement'^of“r!,^^^~ Tnterference - Compulsory 
retirement ot Government servant *- Order not in 

fringing any legal right under the Service Buies - 
leave.’-*^*”’* “misconceived- ‘'Earned 

Sf^v'iee °f Indian Police 

beryice. The Government enquired ii to certain com- 
plaints against him and came to the conclusion that 

necessary irthe 

aer n. 17 (-), .All India Services (Death cum 
Retirement B^nebts) Rules. 1958, informing him th™ 
he woulu be co.mpulsorily retired on the expiry of 
three months from the date thereof (the result^ of 

held, (1; The petitioner had no legal right in view 
of the provisions of Rr. 3 and 9 of the All Ind a 
Sei vices (Leave) Rules 1S5.| to any leave.l2 

W (2) of the yJl India Services (Death cum 
Retiremcn Benefits) Rules, 1958, applied to hL and 

under the Rules was proper. 
(3) Rule 1, (2) was not void or inoperative inasmLii 

iiVht :4?T| f ®°f ® '®gal 
light. 4) 1 he omisMoii to give opportunity to show 

cause did not render the order unlawful, because no 

P®®’^/‘®T"' w^'i^iuvolved. AIR 1954 ^ C 369 and 

Rel. on. (190j) 1 Lab r I ‘’”0, 

^ ^ ^ (^9G0) Madh Pra 59 -IMGO 

M P C 174 I 19Ga M P L 1 892 : 19G0 Jab L I Joft , 

iHR 1966 Madh Fra 252 (253) (Prs 4, 5, 6, 7 , 8 } 


—Art. 226— Pule 465.A of the Civil Service Reou- 
pM?.'!." u applicable to a Circle Inspector of 

Police. It 1C applicable to Police Oilicers of I P S 

in R. 349-A-Note 1 under 

authority an absolute 
nght to re. ire, wrhout giving any reason, any officer 

serving under it, who has completed qualifying 
•eryice of 25 years— Such a provision is not violative 
•f Art. 311. 1958 M P L J (Notes) 115. 

[Beversed in 1960 M P L J (Note) 195.] 


Art. 226 — Fundamental Rules L*?rfl p«l« ¥ 

Ch. jx. Rr. 69 and 86 — Leave granted to Covenu 

ment servant preparatory to retirement— Such leava 

continuing after date of retirement — Right of 

Government servant to withdraw request for ncr 
mission to retire. lur per- 

Where a Government servant has been granted 

leave preparatory to retirement and such leave is to 

mentaTR''8^V^®^ retirement within Funda- 
mental R, 80 he can unier the proviso to R. 09 with. 

to retire before he 
mpnf rr n not after the date of retire- 

TfI b) (p? 19^(06^°^ 

^^^rwar Municipalities 
Regulation does not confer upon Municipal employee 

right to continue in service after retirement age of 

years Writ petition claiming -right to continue 

in service after that is not maintainable. See Munici- 

Pft ^^nnicipaiities Regulation 

(6 of 1925), S. 247. ILR (1963) 13 Raj 1096. 

23 (d). Contract basis, person employed on* 


k, Termination of contractual service 

T of writ held to be misconceived. 

250.^*°* ^*■^•311. (1953) S C J 323 I AIR 1953 SC 

226 —Termination of service according to 
terms of contract — Proper remedy for employee 
aggrieved by the termination is not a writ under 

CM 561 L J IdS.AfR 1954 

226 and 311 — Temporary employee of 
overnment— Contract to terminate temporary service 
on one uionth s notice — Contract and condition are 

vahd and binding. See Ibid, Art. 311. AIR 1955 All 

Arts. 226. 311. 309. 310-AppIicabiIity-CiviIiaD 

employed in defence service— Termination of service 

contract — Art. 311 does not apply— 

(L.iviiiaus in Defence Services (Classification, (jonlro) 
and Appeal) Rules (1952), Rr. 3, 13, 15). See Ibid, 

Art. 311. AIR 1956 Cal 532. 

Arts. 226, 310 and 311 — Interference — Grounds 
Railway servant — /Appointment made subject to 
character and antecedents being verified by civil 
authorities Service terminated on receipt of un* 
satisfactory report — Interference. 

Where the terms of the contract of service which 
the applicant had with the Railway provided, inter 
alia, that his appointment was subject to his chara- 
cter and antecedents being satisfactorily verified by 
the civil authorities, in accordance vs’ith the rule in 
force from time to time, the High Court will not 
interfere with the order terminating his services. 

G2 Cal W N 052: (19.59) 1 LabLj 141: AIR 1958 Ca) 
654 (65G) (Pt C) (Pr 12). 

Arts 22G, 311 (2) and 16 — Termination of service 
ot Government servant — Appointment made on pro* 
visional basis terminable by month's notice on either 
Side Service terminited without such notice— Order 
of termination not for misconduct — Order also not 
indicating any other reason — Petitioner challenging 
order as capricious, arbitrary and mala fide on the 
ground that his juniors were rttainfd in sarvice and 
a new recruit was appointed in his own place 
Government stating in its counter affidavit that the 
termination was due to the petitioner having been 
found unsuitable on the ground of character and 
antecedents — Record regirding verification of 
character and antecedents not placed before Court- 
Held, that the order should be quashed for the 
reasons that it violated the terms of appointment and 
it was arbitrary and mala fide — The Court has to 
accept the allegation of the petitioner regarding the 
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mala fide of the Government in the absence of proper 
disclosure by the Goveinment. AIR 1900 S C 010, 
Rel. on. 1963 Ker L ] llfiSi 1963 Ber L T 1167: ILR 
<1964) 1 Ker 153 i 1964 (8) Fac L R 72. 

—Art. 226 — Termination of service — Petition for 
writ against employer — Maintainability — Proper 
remedy — (Master and Servant — Resignation of Ser- 
vant-Acceptance of, if necessary for termination of 
cervice). 

The petitioner was confirmed in his appointment as 
an Electrical Supervisor in the Indian Institute of 
Science. Bangalore, with effect from 2nd May. 1950 
and was to hold the appointments till the age of 00. 
Under the terms of employment the services could be 
terminated on either side with six months' notiw. 
The petitioner wrote a letter dated llth May, 1953 
In which he tendered his resignation on account of 
certain charges made against him. On 17th June, 1953 
he however wrote another letter by which he pur- 
ported to withdraw his offer to resign. The Institute 
authorities however refused to allow him to with- 
draw his resignation and treated his employment as 
terminated at the end of six months from the date of 
letter of resignation. The petitioner thereupon filed a 
petition under Art. 220 lor a writ to the Institute 
authorities declaring that he was still in service and 
requiring them to admit him to the post and let him 
work without let or hindrance: 


Held, (i) that the contention of the petitioner that 
his letter of resignation dated llth May, 1953 convey- 
ing notice of six months did not amount to uncondi- 
tional resignation or that it required acceptance before 
the offer to withdraw was made, could not be ac- 
cepted. Prom the terms of the letter of llth May, 
1953 it was clear that no acceptance of its terms was 
ever contemplated or retjuired and that it was in the 
nature of a notice by which the petitioner said he had 
resigned or renounced his Job and would cease to 
work from a date six months later. Nothing more was 
therefore necessary to be done either by him or by 
the employers in pursuance of the notice which has 
put an end to the contract of service in a manner 
stipulated between the parties themselves. 

(ii) that it was not a proper case in which a writ 
ought to be issued. The terms and conditions of seivice 
between the Institute and the petitioner were not 
governed by any statute or rules having the force of 
law the ooedience to which could be enforced 
through a writ. Nor did the case raise any question of 
any Judicial enquiry or quasi-judicial enquiry by any 
authority which could he corrected by a writ of 

certiorari AIR 1953 Cal 531, Ref. to. 

(iii) that the remedy, if any, of an employ^ in such 
a case where it was alleged that a breach of contract 
of service had taken place would obviously be by a 
suit and not through an application for a writ, A I R 
1952 Cil 610. Rel. on. 34 Mys L J 181 : (1957) 1 Lab 
L J 285i I L R (1954) Mjs 259;: A I R 1954 Mys 158 
(160) (Prs 4. 5, 6) (DB). 


\rt. 226— Action for arrears of r'salary for suJ- 

pended pl*riod— Limitation— Claim barred by limita- 
tion — Relief cannot be granted in writ petition — 
High Court will not in writ jurisdiction enforce civil 
liability arising out of breach of contract or tort— 
Limitation Act (1908), Art. 102 
The oetitioner who was the District Health Officer 
on 1st June. 1950 when he was suspended on charges 
of misconduct was dismifsel after departmental en- 
nnirv on 12th March. 1954. The High Court quashed 
order of dismissal on 13th April. 1959 and direct- 
ed the State to refer the case of the petitioner to 
Administrative Tribunal under the Disciplinary Pro- 
Sr A^ninistrative Tribu^^^^ 1951. 

(i) that when the High Cpurt quashed the 
order of dismissal, the right to full salary from 1st 


June, 1950 to 12th March, 1954, accrued due to the 
petitioner with effect from 13th April, 1959 and he 
was entitled to the said arrears. AIR 1954 S C 245 
and AIR 1962 S C 1334, Rel. on. (ii) that the claim, 
however, was barred by limitation and the High 
(2ourt in its discretion under Art. 226, could not grant 
the relief. A I R 1947 F C 23 and A I R 1961 S C 1506 
and A I R 1960 Orissa 79, Rel. on. (iii) (Obiter) that 
even if the claim had not been barred by limitation, 
the High Court would not ordinarily exercise its 
Jurisdiction to grant the relief for enforcing a civil 
liability arising out of a breach of contract or a tort. 
A I P 1962 S C 1320 Rel. on. (1965) 1 Lab LJ 173 i 
(1965) 7 O J D 147: AIR 1964 Orissa 241 (243) (Pt A) 
(Pr 4) (DB). 

Art. 226— Service on contract basis — Discharge 

from— Legality. See Ibid, Art. 311. AIR 1957 Pat 325 
(EB). 

Art. 220 — Termination of service in terms o! 

contract of service — Notice not necessary. See Ibid, 
Art. 311. AIR 1057 Pat 10. 

Art. 226— Employment on contract— Discharge- 

Legality. See Ibid, Art. 311. 1957 B L J R 155. 

Art. 226 — Contract of service — Irregularity in 

termination of service— Proper remedy. 

Where there is some irregularity in the matter of 
the notice given to an emp'oyce in accordance with 
the terms of his service agreement, the irregularity 
mav give him a cause of action for claimicg dairages 
ana the employee may, if he is so advised, make a 
claim for such compensation as bethinks he is enti- 
tled to, in a properly constituted suit. But no writ can 
be issued under Art. 226 directing that the employee 
be reiostated in his post. (1938) 1 Lab L J 324 : 1950 
B L J R 49 : AIR 1956 Pat 23 (27, 28) tPt C) (Pr 13) 
(DB). 

23(e). Disciplinary proceedings. 

• .\rt. 226 — Public servant — Departmental en- 

quiry into misconduct — Power of High Court under 
Art 220 to interfere with findings — Power to review 
evidence — Rule to prove offence in criminal trial 
beyond reasonable doubt — Not applied in proving 
misconduct — Findings of departmental authorities 
w’hether vitiated — Statement of facts accompanying 
charge sheet — Ground of misconduct stated in state- 
ment but not in charge-sheet — Enquiry whether 

vitiated. See Ibid, Art. 311. AIR 19G3 S C 1723. 

Art 226 — Disciplinary proceedings against an 

officer of the composite State — Non-compliance with 
rules. See Ibid, Art. 311 (2). (1959) 2 Lab LJ 569 
(Audh Pra). 

Art. 226 -Disciplinary proceedings against Gov- 
ernment servant — Proceedings s'artid with view to 
take action for certain que.stioiiable acts done by said 
servant while serving in Bellary — Proceedings started 
in Madras State transferred on formation of .\ndhra 
State to that State at request of Government servant — 
Jurisdiction of Andhra State questioned in High 
Court in writ proceeding filed against order of re- 
maval of said servant by Government of Andhra 
State —Held, apart from inconsistent attitude of peti- 
tioner no injustice had ensuedRo (ioverument servant. 
1959 Lub L J 569 (Andh Pra). 

Art. 220— Master and Servant — Municipal servant 

—Suspension with retrospective effect not legal— No 
injustice caused to him. AIR 1960 Bom 274. 

Arts. 226, 311 (2) — Damodar Valley Corporation 

Act (1948), Ss. 7, 60 (2) (b) — Dismissal of servant of 
Corp5ration —Issue of writ of certiorari. 

In order that a writ of certiorari may issue for 
quashing the departmental proceedings and the order 
of dismissal which follows as a result of such pro- 
ceedings, it must be shown that an obligation or duty 
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has been imposed by Statute upon the employer to 

act ladicially or quasi-judicially in relation to such 
inquiry. 

There is nothing in the Damodar Valley Corpora- 
tion A :t which makes it incumbent upon the Corpora- 
non to make regulations imposing a duty on the 
Corporation to hold a juiicial or quasi-i'udicial en- 
quiry into the charges of misconduct of its officers. 
Iliere IS therefore no duty either express or implied 
in the Corporation to act judicially or quasi-judicially 
HI rnatters of dismissal of its employees and heace a 
wnt or certiorari cannot issue. 

different provisions of the Damodar 
alley Corporation Act, 1948, indicate that the Cor- 
poration has a separate and independent existence 
and IS a different entity from the Union or Slate Cov- 
ernrneats Its servant cannot therefore, be treated as 
Qf r civil post under the Unioa and/or 

. ^^^’crnment and ,as such there is no duty 

Art " judicially imp,Ased by 

—Arts. 226 and 311 (21 — Disciplinary proceedings 
Finding of enquiring au'hority — High Court has 

whether there is no evidence 

(Pt BMPr 16) ^ ^ 1966 Him Pra 13 (16) 

-—Arts. 226 and 311 — Disciplinary proceeding 
against Governme.,t servant — Acquittal by Criminal 

19G5^Mnd5o''’‘'“ identical facts - Effect. AIR 

-——Arts. 226 (1) and 363 (1) — Dispute arising out 
A^f *° entertain petitionunder 

Where in a petition for a writ quashing the State’s 

The ^ retiring the petitioner from service, 

e petitionei does not pray for enforcement of anv- 

th ng contained in the Covenant entered into bv the 

of n"n "“f ‘*0®* ‘^6 dispute arise out 

of any of its provisions, the mere fact that the State, 

oneol'iff" 'r'^® services, also relies upon 

one of I he articles of the Covenant to justify its act ion 

of •'’saving that the dispute arises out 

Mli ri- i ' the jurisdictiDn of 

.he High Court to entertain the petition or to grant 

anyjelief thereon. I L U (in.-.S) Patiala 327 i A I R 

Moo Pepsii 6o (72) (Pt F) (Pr 21) (DB). 


.Art. 226 — Departmental enquiries — Final dis- 
fiqn® airAQ’' 7 ~‘*®-'’PPu>up o{. ILH (1953) Patiala 

liabilities of state under, 
qn r®" Corporation constituted under 

.^ati fe- Corporation has ll,e right to proceed with 

disciplinary proceedings against the em- 
ployee transferred to Its services and continuing in 

rl^ ®®^- •” P'‘'i^h hioa - Whatever olher 

remedy he aggrieved emplnvee. who does not hold 
any civil post, may have he cannot seek redress 

Constitution Misc. Petn No! 
M P L I ' (M. P.), Hel. on. 1961 

~ record used only to .see 

whether lesser punishment could be awarded to 
Ueliiiquent employee and not against liim-Fact that 
record was imt -nale available to the employee does 
not viMate pani.shineLt awarded. 1904 M P L J 432. 

— 22G — Mysore Civil (Services Cia.ssificatioii, 

Control a-id Appeal) Rules (1957). R. 10 (Uand (6' — 
v)rdcr o suspension under R 10 (l)--I}oes not come 
to end a ter expiry of six months — Continues un i! 
vacated Iw Government or by other process known 
to law—Delay in commencement of disjiplinirv pro 
ceedings-Does not entitle employee to w-rit for 
■quashing the order un^cr Art. 226 of Constitution. 


See Mysore Civil (Services Classiffcation, Control and 

43T(DB) ^ Myi L, 


Pnn A)' “~A Civil Services (Classification 

Control and Appeal) Rules (1950). R. 16 - Denarb 

mental enquiry resulting in e.Yoneration - Second de. 

/rMcfv®2 p P“ same facts - Maintainability- 

U“shce, Equity ^d Good Conscience). See Rajasthan 
Civil Services (Classification Control and AoDeall 

Rales (1950), a 10. AIR 1958 Raj 38 

23 (£)• Finding of enquiry, 

‘Art. 226 Order of dismissal— Some of the fiod- 
ings of enquiry officer but not all being unassailable 
ligh Court cannot ask authority to reconsider the 
order. See Ibid, Art. 311. \IR 1963 S C 779. 

- Bengal Government Servants Con- 

uct Rules (19 d9), R. 4 — Disciplinary action against 
puD.ic servant on charge of unbecoming conduct — 
finding challenge 1 by writ p?tition — Du!y of High 
Court Misconduct — W hat amounts to. See West 

p Servants Conduct Rules (1959). 

R- 4. AIR 1964 Cal 503. 

"Art- 226— Disciplinary action against public ser- 
vant rinding of guilty when can be based on cir- 
cumsiaotial evidence — Evidence not /ustifying such 
hnding - Error can be corrected under Art. 226. See 
Ibid. Art. Sll. AIR 1964 Cal 503. 

® 3 f l^Rrocedu'e — Dismissal of civil 

servant after departmental enquiry— Writ proceed. 

mgs rindings of tribunal on some charges vitiated 
Urder— It can be upheld on other findings. 

\\ here an order of dismissal is made by an execu- 
tive authority based on the findings of an enquiry 
Jl’cer and some of the findings turn outto be not sus- 
tainable, it is not desirable or proper to allow the 

to stand inasmuch as it is nat pos* 

sible to ascertain to what extent the bad findings 
operated on the mind of the dismissing authority or 
whetner the dismissal order would have been made 
at all It o'jly the rcmiining findieg-; had been before 
them AIR 1913 F C 1 and A I K 1954 S C 179, Rek 

Nath Bagchi v. Chief Secretary, Govt, 
ot \\e.st.BeDgal. H5 Cal \V N 361 i (1961) 2 Lab L J 

89“i03)1sV'^^^ C“l 1 (15, 16, 19. 21) (Pt J) (Prs 66, 

Art«, 226. 311 (2) — Failure to^.sapply report of 
enquiry to delinquent — Difficulty in defending case not 

while contesting show cause notice 
or filing appeal and memorial — Plea rai.sed for first 
time in writ application held not maintainable — 
Rules of naturiJ justice not violated. See Ibid, 
Art. 311 (2-. (1901)3 Fac L R 442 (Cal). 

-Arts. 226 and 511 (2) — Whether disciplinary 

authoritv is correct or not in appreciating evidence 
is not opf'n to ques ion in writ proceedings. I L B 
( 1965) 2 Mad 50S : 79 Mad L J 42S. 

' .Arts. 226 and 311 — Writ pelitinn against dispiV 
sal of civil servo it - Dcpirtmental inquiry — Find* 
mgs — nigh Court would not interfere on questions 
of appreciation of evidence. 

It i'i not the function of the Court in exerci.sing 
jurisdiction under .\rt. 226 of the Consti:ufion logo 
into question ; of appreeiati >ii of evidence. The (Tourt 
has to see whether Art. 311 ol the Constitution has 
been contravened and whether tlic petitioner had 
reasonable opportuniiy of being heard in respect of 
the charges framed against him. Unless it is a case of 
total lack of evidence, tlie Court will cot be justified 
in interfering in departmental enquiries, on question 
of appreciation or discussion of evidence. Orders 
passed in departmental inquiry are not judgments 
delivered by Court of law. Hence the mere fact tn*t 
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there is no discussion of defence evidence or that no 
reasons were given for refecting it would not be 
ground for interference. (1965) 1 Mys L ] 422 i 
(1965) 2 Lab L J 583 i A I R 1965 Mys 283 (284) 
(Pt A) (Pr 5) (DB). 

An. 226 and Art. 311 (2)— Order of dismissal — 

Some of the findings of enquiry Officer but not all 
being unassailable — High ([>)urt cannot ask autho- 
rity to reconsider order. 

When a Court of fact acts on mateoial partly rele- 
vant and partly irrelevant, it is impossible to say to 
what extent the mind of the Court was affected by the 
irrelevant materials used by it in arriving at its find- 
ing. Such a finding is vitiated, because of use of 
inadmissible materials. In such case, the superintend- 
ing Authority, like the High Court, cannot decide 
whether some of the grounds wrongly rejected or 
wrongly accepted are good or bad. Noi can they 
attempt to assess in what manner and to what extent 
each of these grounds operated on the mind of the 
appropriate authority and contributed to created 
satisfaction on the basis of which a particular punish- 
ment is imposed. The departmental proceedings under 
Art. 311, 01 the Conslitution are one continuous pro- 
ceeding though there are two stages in it. The second 
stage is reached oi ly if a conclusion is reached on the 
findiogs that the chaiges lodged against the Govern- 
ment servant are eslablishei? . The second stage deals 
with the action taken against the Government servant 
concerned and both the stages are equally judicial. 
The very object with which notice is required to be 
given on the question ot punishment is to ensure that 
it will 1)0 such as would be justified upon the charges 
established and up)n the other attendant circum. 
stances of the case. But the Court in a case in which 
an order of dismissal of a public servant is impugned 
is not concerned to decide whether the sentence im- 
posed, provided it is ju.tified by the rules, is appro- 
priate having regard to the gravity of the misdemean- 
our established. The reasons which induce the 
punishing authority, if there has been an enquiry 
consistent with the prescribed rules, are not justici- 
able; nor is the penalty open to leview by the Court. 
Theretore if the order may be supported on any find- 
ing as to substantial misdemeanour for which the 
punishment can lawfully be imposed, it is not for 
the Court to consider whether that ground alone 
would have weighed with the authority in dismissing 
the publ.c servant. The Court has no jurisdiction it 
the findings of the enquiry officer or the Tribunal 
prima facie make out a case of misdemeanour, to 
direct the authority to reconsider that order bt cause 
in respect of some of the findings but not all it ao- 
oears that there had been violation of the rules of 
natural i-isti-e. A 1 R 1963 SC 779, Foil. (1964) 6 
O J D 107. 


22G — Order of dismissal — Order based on 

charges, findings on some of which are vitiated — 
Order of dismissal is to be set aside and cannot be 
justified on the basis of remaining charges. See Ibid, 
Art. 311. A I R 1962 Orissa 78 (OB). 

-Arts. 226 and 31 1 — Dismissal of Government 

servant — Retition under Art. 226 — Power of High 
Court to go into findings. 

1 n etercise of the extraordinary jurisdiction under 
Art. 221 of the Constitution, the High Court cannot 
go into the merits ol the findings and discuss whe- 
ther the charge against the (Government servant who 
is dismissei were fully established or whether the 
tounishmenl was too severe considering the nature of 
the charges. These are matters legarclifjg which the 
pnoointiug authority's decision should be taken as 
final. ILR (1957) Cut 211 i A I R 1957 Orissa 74 (74, 
75) (Pt A) (Pr 3) (OB). 

226 — Enquiry against Government servant — 

Order of removal from service — Finding based on 


matters outside scope of charge sheet — Held, no 
reasonable opportunity was afforded and hence order 
was liable to be quashed. See Ibid, Art. 311. (1965) 
Cur L J 289 I 67 Pun L R 513. 

Arts, 226, 311 — Interference in disputed matters 

of fact by High Court — Permissibility— Dismissal of 
railway servant for misconduct regardless of contrary 
finding by Board of Inquiry — Total lack of judicial 
approach shown by dismissing authority — High 
Court can set aside order of dismissal. AIR 1962 
Punj 482, Approved. 65 Pun L R 571 i (1964) 1 Lab 
LJ321:ILR (1963)1 Punj 862 i (1963) 7 Fac L R 
58 : A I R 1963 Punj 336 (337) (Pt A) (Prs 10, 11) 
(DB). 

Arts. 220 and 311 — Finding in Departmental 

enquiry against Government servant — High Clourt has 
no jurisdiction to examine grounds upon which such 
finairgs were reached. 1962 Cur L J 120 i AI R 1962 
Punj 289 (291) (Pt B) (Pr 10). 

Arts. 226, 311 — Reduction in rank of Government 

employees — Writ application filed against Govern- 
ment — High Court will not go into question of fact. 
1957 Raj L W 5 : ILR (1957) 7 Raj 5 : AIR 1957 Raj 
81 (82) (PI A) (Pr 4) (DB). 

[Overruled on another point in A I R 1958 S C 30.] 

23 (g). Contravention of principles of 

natural justice. 

See also Note 78, 

Art. 226 — Natural justice — Disciplinary action 

against Government servant— Charge of participating 
in strike— Evidence of strike not mentioned in charge- 

sheet— Effect. See Ibid, Art. 311. AIR 1959 All 6l4. 

Art. 226— Natural jusMce— Disciplinary inquiry — 

Reasonable opportunity to defend — Absence of — 
Statement of witnesses not recorded in the presence of 
Civil Servant — Merely allowing exhaustive cross- 
examination — Effect. See Ibid, Art. 311. AIR 1958 
All 532 

Arts. 226 and 311— Departmental enquiry against 

P — Superior officer issuing instructions to Enquiry 
Officer to proceed in particular way — Held, fact that 
there were instructions to enq liry olficer indicated 
that en miry wis not fair and ofiicer was not unbiased: 
AIR 1958 S C 80. Foil. ILR (1963) Andh Pra 308. 

Art. 226 — Jurisdiction of High Court — Illegal 

order of dismissal of schoolmaster — Quishing of — 
Applicant getting emplo)ment elsewhere — If bar to 
issue of writ. See Madra? Elementary Education Act 
(1920). Rules under R. 13 (2) (ii) (a) and (b). (1960) 
2 Andh W R 305. 

Alt. 226— Powers of High Court — Departmental 

enquiry held against public servant — Adverse orders 
— Suit by such public servant — Power to examine 
record ^o see if rules of natural justice have been 
follow'ed. Sfe Constitution of India, Art. 311 (2). 
(1957) 1 Andh W R 370 i A I R 1957 Andh Prn 794. 

Alt. 226 — Natural Justice — Violation of — Ad- 

ministrative.Tribunal -Quasi. judicial prrceediugs — 
Police OHicial - Disciplinary rproceediogs — Punish- 
ment confirmed in appeal —Deniii of opportunity 
by appellate authority to appellant to be heard in 
person — Appellate order being quasi judicial cannot 
be upheld -Constitution of India, Arls.311 and 226. 

Although fho act of punishing a public servant by 
competent authority is in the nature of an adminis- 
trative act, nevertheless it involves exercise of judg- 
ment. The proceedings would assume the character 
of quasi judicial proceedings. 

Similarly, the power ol the appellite authority 
would involve the exercise of a judgment as to the 
corrector ss or otherwise of tlie action taken, w-hich is 
made the subject-matter of appeal. The functions of 
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the appellate authority would partake of the character 
of quasi-fudicial functions. 

Petitioner, a police official, was punished in depart- 
mental proceedings, by the order of a Superintendent 
ot Police. The order was confirmed in appeal without 
allowing (he pttitioner to be heard. The order was 
challenged by a petition under Art. 226 of the Con- 
stitution. 

Held, that there being nothing in R. 60 of the 
Assam Police Manual, Vol. IN, requiring the appel- 
lant to demand personal hearing as an additional 
feature in his appeal, his nor nal right to he heard in 
support of his appeal, before it was rejected, prevailed. 

ILR(1963) lf> Assam 373 I AIR 1963 Assam 183 (184) 
(Prs2. 3)(DB). 

Arts. 226 and 311 — Dismissal of public servant 
—Interference by High Court. 

Where an order of dismissal of a public servant is 

found to be wholly unjustified, the High Court can 
Interfere under Art. 226. It “is imperative on the 
State to frame specific.charges with full particularity, 
intimate those charges to the Government servant 
concerned, give him an adequate opportunity (o 
answer those charges and after consider ing his answers 
to take its decision". AtR 1953 Nag 138. Rel.on. 1954 
Cri L Jour 31 i TLB (1954) 6 Ajsam 107 : A I R 1954 
Assam 18 (22) (Pt G) (Pr 11) (DBN 

Art. 226 — Order of suspension not followed by 
charge sheet within reasonable time-Order liable to 
be quashed. See Ibid. Art. 311. AIR 1965 Cal 13. 

“ Arts. 220, 311 — Disciplinary proceedings against 
Government servant— Proper and reasouab'e oppor. 

tunuy to defend — Inspection of documentary 
evidence— Proper stage for — Non.production of 
naterial witness Whether non-ohservance of natu* 
ral justice rule— Natural justice -Principles of — 
When violated and when not- Civil P. C. (1908), 

O. 11, R. IR Civil Services (Classification, Control 
and Appeal) Rules, R. 55. 

In discipliiiary proceedings under R. 55 of the Civil 
services (Classification, Control and Appeal) Rules, 
refusal to give copies of relevant documents to the 
delinquent offacer, at initial stage before he puts in his 
defence is not violative of the principles of natural 
justice, because ordinarily a defendant is not given an 
opportunity of inspecting documentary evidence in 
the possession of (he :plaintifT before the defendant 

written statement. But the delinquent 
othcer is certainly 'entitled to inspect the evidence 
collected against him before commencement of the 
examination of witnesses against him. The fail ure to 
produce documents before cross-examination of Ihe 

witnesses is, therefore, a violation of the rules of natural 
justice. 

Similarly, non-production of a witness who is not 
a material witness cannot b? the non-observance of 
the rules of natural justice. But where adjournment 
is asked for inspection of the depositions of the 
witnesses examined at the local inspection, it should 
bo granted. If time is not granted it can be held that 
the delinquent \va« not allowed proper and reasonable 
opportunity of defending himself in the disciplinarv 
proceedings taken agiinst him. AIR 1957 S C 882; 
A I B 1961 S C 1623, Relied on. 68 Cal W N 203 i 
AIR 1964 Cal 184(187, 188. 189) (Pt A) (Prs 15, 16, 
17. 18 to 21) (DB). 

Art. 226 — Railway servant — Disciplinary pro- 
ceedings— Natural justice— Chairman of inquiry com- 
mittee replaced in the middle of inquiiy by another 

who had not heard witnesses so far examined 

Enquiry is vitiated. (’64) 68 Cal W N 1112. 

" Art. 226 — Railway servant — Disciplinary pro- 
ceedings— Natural justice— Fact finding committee 


finding prima facie case against servant — Member oi 
fact finding committee aopointed chairman of enquiry 
committee— Held that from this it could not be held 
that the chairman had a closed mind— The charge of 
bias must not be too readily assumed but must be 
proved by the person alleging tha same. (’64) 68 Cal 
W N 1112. 


“".Art* 226 — Writ petition — Dismissal of Govern- 
ment servant — Ecquiry before dismissal — Necessary 
and relevant documents not srpplied — Necessary 
witness not made available for examination — State- 
ment of witness recorded without calling him as 
witness Inquiry Officer using personal knowledge 
in arriving at f inding— Effect. 

A Government servant was dismissed from service 
for misconduct During the enquiry against him, he was 
not supplied with copies of certain documents which 
were necessaiy for him to make out his defence and 
to enable him to cjoss-exaujine witnesses. One of 
the witnesses whom he wanted to examine was not 
made available, though the T quiiy Officer did not 
consider that witness to be irrelevant. The statement 
of a witness who was not examined was placed on 
record of the enquiry proceedings. The Inquiring 
Officer made local inspection and made use of the 
personal knowledge in arriving at a finding without 
giving opportunity to him to wipe out that irapres- 
Sion. In a writ petition filed by him. 

Held, that the principles of natural justice were 
not observed at the enquiry and the dismissed servant 
was rot given proper opportunity to defend himself 
and hence the order of dismissal wa^^ liable to be 
quashed. (1963) 1 Lab L J 708 : (1933) 6 Fac LB 
26 (Cal). 


Alts. 226 and 311 (2) — Departmental proceed- 
ings— Evidence Act — Applicability — Proceediogs 

not in accordance with law — Quashingof— (Evidence 

Act (1872), S. 1). 

Departmental proceedings are not in the same 
category as criminal prosecutions or even a civil pro- 
ceeding in Court and the provisions of the Evidence 
Act do not apply. Nevertheless, the ordinary principl^ 
of proof and also the rules of natural justice must be 
applied. The charges must be proved by the prosecu- 
tion, and it is not the dutv of the delinquent to prove 

any part of it. The delinquent must be given every 

opportunity of testing the evidence adduced. Where, 
in such proceedings, no witnesses are called and 
nothing is proved and the matter is decided on all 
kinds of speculation the proceedings are not in 
accordance with law and are liable to be quashed bv 
a writ of certiorari along with the order of removal. 

(’59) 63 Cal W N 702. 

Art. 220 — Natural justice — Requirements — Dis- 


missal of civil servant — Departmental proceedings 
Trial of charge — Evidence recorded by person other 
than enquiring authority — Reasonable opportunity ot 
defence not given — Elfect. See Fbid, Art. 311. 1 B 

1958 Cal 470. 

— Art. 223— Natural justice — Dismissal of civil 
servant — Trial of charge— Decision based on eviden^ 
recorded by person other than enquiri.;g ^^Rhority 
Inter fererce. See Ibid, Art. 311. AIR i95S Cal 4/ 

Arts. 226 and 311— Railway employee— Bad- 


pav Administration taking disciplianry action 

erious misconduct of employer — Order of 

rom service - Copies of proceedings before. eoqu y 

^mmittee not furnished — \’alidity of order 

P can he supported under R. 148 (3), h® ^ 

Ntahli.hmentiCode -Indian Railway EsUhh'‘hrnen 
:odc, R. 148 (3)— Words and Phrases— Remova 

rom service’). 
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Held, On facts that (0 it was not open to the counsel 
for the railway administration to make a different 
case on the facts at the time of hearing nor was it 
open to the Court to adopt a different basis for its 
order simply because something like a debating 
point was made before it; (ii) that the orders of 
removal actually passed could not be treated as 
termination of their services in accordance with 
R. 138 (3)i Railway Establishment Code. R. 148 (3) 
does not contemplate or speak of remo al from 
service which has a technical meaning; (iii) that the 
Railway Administration had proceeded by way of 
exercising their disciplinary jurisdiction and had 
passtd the order of removal by way of imposing a 
penalty on the appellants. They had dore so w.thout 
giving a rt al and reasorable opportunity to the appel- 
lants to show cause against the proposed penalty, 
although, formally, an opportunity was offered. AIR 
1950 Pat 23. Disting. (1957) 1 Lab L J 272 . 61 Cal 
W N 1 * AIR 1957 Cal 4 (8) (Pt B) (Prs 16, 17, 18. 19) 
(DB). 


Art. 226 Departmental enquiry — Enquiring 

offi !er relying on hia own evidence. See Ibid, .\rt- 311. 
AIR 1956 Cal 278. 


Art. 226 — Civil Services /ClassiBcatlon, Control 

and Appeal) Rules. R. 55-Departmental enquiry— 
Denial of opportunity to deliuquent of calling evi- 
— Ri^ht of .enquiring tribunal to pick and choose 
witnesses on behalf of delinquent — Witnesses called 
rmployees of authiiities— Duty of authorities to 
assist delinquent— Entire proceedings bad — Proper 

order to be passed. See Ibid, Art. 311 (2). (1956) 60 
Cal W N 692. 

Art. 226— Dismissal of servant — Absence of any 

statutory rules — Rules of natural justice to be fol- 
lowed. See Ibid, Art, 311. AIR I9oo Cal 56. 

Art. 226 — Departmetnal enquiry — Peasonable 

opportunity — Violation of principal of natural 
justice. Ste Ibid, Art. 311 (2), AIR l9oo N U C 
;Cal) 3317. 

Art. 226 — Dismisjal of civil servant — Depart- 
mental enquiry — Procedure — Principles of natural 
justice. See loid, Art. 311. AIR 1955 N U C (Cal) 

2881. 

Arts. 220, 311 (2) — Before dismissal order is 

passed, civil servant must be given opportune 
ties of being h. ard- Failure is fatal — Remedy under 
Art. 220. See Ibid, Art. 3U (2). AIR 1955 Ilyd 48. 


Arts. 220, 311 — Petitioner appointed honorary 

Maahirdte under S. 14 (1), Cr P. Code for two years 

Magisterial powers withdrawn before time on 

grounds of petitioner’s political activity — Pet.tioner 
is entitled lo ‘reasonable opportunity' to show cause 
— Opportunity not given -Writ petition— Since with- 
drawal of magisteiial powers caused slur or imputa- 
tion on petitioner’s character, the order of with- 
drawal was quashel, though the period of two 
years' tenure had expired during pendency of writ 
petition. A I R 1955 Cal 550. Rel. on. (I960) 1 Ker 
L R 486 ; i960 Ker L I 430 : I L R (1960) Ker 675 : 
1960 Ker L T 708 : l96i (1» Cri L J 657 i (i960) 2 
Lab L J 407. 

Arts. 223 and 311 — Natural justice — Inquiry 

officer txamining witnesses without notice to civil 
servant against whom the inquiry is held - Receipt of 
notice only after enquiry— Order of reversion should 
be quashed, AlR 1960 Ker 2J4. 

——Arts. 226 and 311 — Removal of Government 
servant on ground of termination of a vacancy — 
Rule of relieving junior most 6rst, ignored— Art. 311 
— Issue of writ. See Ibid, Art. 311. AIR 1959 Ker 
ft9 (DB). 

—Art. 220 — Natural justice— Requirements— Gov- 


ernment servant — Removal from service — Framing 
charges or opportunity to show cause — Necessity. 
See Municipalities — J. and K. State Municipal Act 
(1970). President. AIR 1958 J and K 6 (DB). 

Arts 226.311 — Applicability ^ Scope of inquiry 

— Removal from service — Writ petition — Question 
regarding severity of punishment awarded cannot be 
con*idered in writ jurisdiction. 1962 Jab L J 97: 
(1961) 3 FacLR 54 : I L R (1901) Madh Pra 202 i 
1961 M P L J 558 : 1961 M P C 613 i AIR 1961 
Madh Pra 261 (263, 269) (Pi C) (Prs 6. 27). 

Arts. 226 and 3 11 — Natural justice — Dismissal 

of servant on charge of criminal nature — N ) oppor- 
tunity given to explain or rebut charges — Order not 
maintainable. 1958 M P L J (Notes) 99. 

Art 226— Departmental enquiry by Authority in 

the position — If against natural justice. See Ibid, 
Art. 311. (1957)MPL J46j(Nag). 

.4rl. 226 — Disciplinary proceedings are not 

governed by rules of evidence — They should, how- 
ever, conform to basic principles of natural justice — 
Natural jus ice requires that accused officer should 
have opportunity to cross examine witness who had 
given earlier statement in absence of accused, so 
as to test truth or otherwise of version contained in 
such statement — Witness statirg in his chief exa- 
mination that Lis earlier statement during investiga- 
tion w’as taken under duress and making it unneces- 
sary for accused to cross examine him — Even then 
rule of I atural justice can be said to have complied 
with. See Evidence Act (1872), S. 1, I L R (1905) 2 
Mad 508. 

^^l. 226 — Departmental enquiry — Enquiry officer 

not a person experienced or trained in law who 
could be expected to meet legil points if raised — 
Accused not represented by couisel at the enquiry — 
Held, that Court would perm.t any legal point, 
which even if it went lo the roat of the jurisdiction 
of ihe tribunal to hold enquiry and was not taken 
bpfoie the tribunal to be urged for the first time be- 
fore it in the writ proceedings. A I R 1958 Punj 14 
and AIR 1961 Cal 195 and A I R 1961 Andh Pra 528, 
Distingiiishf 1. AIR 1964 Manipur 46 (58, 59) 
(PtD) (Pr 38). 

Art. 226 — Disciplinary action against Govern- 
ment servant — Deaartmental proceedings — Punish- 
ment indicated even in charge fra i.ed— Not sufficient 
to indicate any bias in the disciplinary authority. 
See Ibid, Art. 311. AIR 1963 Manipur 28. 

- Arts. 226, 311— Fresh departmental proceedings 

against Government srrvaLt in respect of same 
mitter-Dismissal order set aside by Court not on 
merits, but on ground that principles of natural 
justice were not observed -Fresh enquiry in respect 
of same allegations not illegal — Central Civil Ser- 
vice Rules (1957), R. 12 (4) — Second enquiry is 
covered by R. 12 (4) — No question of double 
jeopardy — Retrospective suspension — Validity — 
Constitution of India, Art. 20 (2). 

Where the dismissal order passed against the peti- 
tioner (Government servant) was set aside by the 
Cdurt not on the merits of the case, but only on the 
ground that the principles of natural justice were 
not observed and the petitioner was not given a 
chance in the eiquiry to meet the charges against 
him, in such a case the disciplinary authority is 
entitled to rectify the mistake and hold a fresh en- 
quiry in respect of the same allegation. AIR 1953 
Raj 38, Disting. Again R 12(4) of the Central Civil 
Service Rules, 1937, contemplates that a second en- 
quiry can be held in such cases. The second depar- 
mental enquiry held against the petitioner will not 
amount to punishing him more than once for the 
same offence and hence, no question of double jeo- 
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pardy at all arises. .-Xn order of retrospective suspen- 
sion in such a case is in accordance with R. 12 (4) 
and it cannot be questioned in writ proceedings 
where the question involved is the order of dismissal 
following the iresh enquiry in which the order of 
SU5 pension has merged, unless the Rule itself is ques- 
tioned as ultra vires the Constitution. ATR 1963 
Manipur 2S (31, 32) (Pt C) (Prs 7, S, 9. 10). 

Arts. 226. 311 Departmental enquiry — Offence 
involving moral turpitud 3 — Meaning of — Offence 
under S 4(1) (a) of Mysore Prohibition Act (37 of 
1948 ) htld involved moral turpitude— Omission to 
specify in notice by disciplinary authority that 
otfence committed by delinquent involved moral 
^rpitude — Conviction established understanding 
Orders— Punishment held was competent. 1962 Mvs 
L ] (sup) 498 (DB). 


Alt. 226— Fundamental Rules— Appendix XXV, 
Part E — suspendyn of Government servant pending 
criminal proceedings Notice to him — If necessary. 

There is no provision requiring a notice to be given 
to a Government servant before his suspension pend - 
ing criminal proceedings against him. I L K (195*'>) 
Nag 52 I 1952 Crl L I 845 1 1952 Nag L j 221 : AIR 
1952 Nag 170 (172) (Pt D) (Pr 9) (DB). 

-Arts. 226 and 309 — Orissa Disciplinary Pro- 
ceedings (Administrative Tribunal) Rules (1951) 
R. 7 (2) Rules of equity and natural justice* * 

It is well settled by authority that rules of equity 
and natural justice require that the evidence against a 
person should as far as practicable be recorded in his 
presence and he shall be given an opportunity to 
cross-examine the witnesses and also to adduce evi- 
dence on ^is behalf I L R (1957) Cut 177 : AIR 
19orf Orissa 70 (72) (Pt C) (Pr 7) (DB). 

——Arts. 2:^ and 311 — (Orissa) Rules and Orders 
Relating to Conduct. Discipline and other Conditions 
ot Service applicable to Government Servants, R. 55A 
—Dismissal of Government servant without giving 
personal hearing-Whether legal -{Special Tribunal) 

OrSalobK"’ 1956 


- — Art. 228— Bias -Railway Servants-Misconduct— 
Departmental^ enquiry Committee — Constitution of — 
charges relating to conduct of railway employees in 
connection with strike of loco-shed staff— Fact Bnding 
enauiry committee appointed first — .Member of fact 
finding committee not disqualified from sitting on 
departmental enquiry. See Ibid, Art. 310. A I R 1963 
Pat 38 (DB)« 


— — Art. 226— Certiorari— Natural iustice— Violation 
of — Government servant on probation — Order of 
discharge — Legality — (Maxims — “Audi alteram 

partem’’)* 

Where a Government servant on probation, is 
served with a notice to show cause against discharge 
and he is ultimately discharged without showing him 
the confidential reports on which the notice of dis- 
charge is based and without giving him an opportu- 
nity of meeting the allegations, there is violation of 
natural justice and the order of discharge is therefore 
illegal and can be quashed by a writ of certiorari 
(1911) AC 179 ; (1935) 1 K B 249 ; (1949) 2 All E R 
131 and AIR 1955 S C 65. Rel. on. 1955 B L J R 
154 : 34 Pat 179 : A I R 1955 Pat 372 (373 374) 
(Pt A) (Pr 4 ) (DB). ' ' 

Arts. 226 and 311 (2) — Departmental enquiries— 

Procedure — Principle of natural justice — Evidence 
must be given in presence of servant — Procedure to 
allow him to call any witness who had depos^ 
against him in his absence, and examine him in his 
defence, is indeed a novel one. See Ibid, Art. 311 (2) 

X L R (1955) Patiala 314 1 A I R 1955 Pepsu 172, 


—Arts. —6 and 311 (2) — Departmental enquiry- 
Officer who is himself the complainant or importW 
witness should not himself be the judge and final 

decide fate of Civil servant. See Ibid. 
Art. oil (2). AIR 1955 Pepsu 172. 

“Arts. 226, 227 and 3 11 (2)— Departmental enquiry 
—Petitioner requiring copies of certain documents 
betore replying to charges -Petitioner informed about 
offices where documents were available for his inspec- 
tion and that he should apply for inspection or for 
copies in accordance with rules — Petitioner failing 
to avail of them — No grievance made by him at any 
stage before filing of writ petition— No pre/udice held 
was caused to him. 67 Punj L R 404 1 1 L R (1965) 
1 Punj 651 : A I R 1966 Punj 175 (178) (Pt D) (Pr 7). 

Arts, 226 and 311 (2) — Government servant — 
Departmental enquiry against — Representation 
through pleader not allowed — No violation of prin- 
ciple ot natural justice. 

^ Person against whom a departmental enquiry is 
held has no inherent right to be represented by a 
professional lawyer. There is no rule of natural 

justice conferring such a right. If the statutory rule 
goverr ing such enquiries gives such a right then the 
effect of its n^in-compliance would be governed by 
the language of the rule itself. But apart from such 
3 provision, merely because an employee has not been 
afforded the facility of being represented by a profes- 
sional lawyer the enquity against him cannot be 
struck down as violative of the rule of natural justice. 

A I R 1955 Punj U8 and C. W. No. 887 of 1959 
(Punj), Foil.; A I R 1957 Andh Pra 414 and AIR 

1958 All 532, Disting. 1962 Cur L J 541* AIR 
1963 Punj 90 (91) (Pt A) (Pr 5). 

Art. 226 — Departmental enquiry — Reasonable 

opportunity to defend against charges — Principle of 
natural justice — Violation of — Examination-in-chief 
conducted in absence of person charged — Witnesses 
however allowed to be cross-examined — Natural 
justice violated — Order liable to be set aside under 
Art. 226. See Ibid, Art. 311 (2). A I R 1962 Punj 496* 

Art. 226 — Departmental enquiry — Enquiry officer 

refusing to summon witnesses for defence — Failure of 
justice. See Ibid, Art. 311 (2). A I R 1962 Punj 355* 

Arts. 226 and 311 (2) — Departmental enquiries 

— Who can hold — Natural justice — Observance of. 

The question as to whether the rules of natural 
justice have or have not been observed in a given case 
depends on its peculiar circumstances. In depart- 
mental enquiries in service matters, it is the employer 
who has to hold the enquiry and to that e.xtent it is 
inherent in the very nature of taings that the Enquiry 
Officer cannot be so detached as Courts of law are in 
adjudicating upon disputes between litigants* 

In the departmental enquiry against a clerk in the 
Bank the appoiniment of the nominees of and subor- 
dinate to the Managing Director of the Bank as the 
enquiry officer could not be said to be violative of the 
rules of natural justice. AIR 1958 S C 86 and AIR 

1959 Punj 402 and A I R 1957 Andh Pra 414 and 
A I R 1901 All 45 and A I R 1958 Punj 327, Distmg- 
64 Punj LR 431 *(1962) 4 Fac L R 213* (1962)1 
Lab L J 570 * A I R 1962 Punj 355 (358) (Pt A) 

(Pr 9), 

Aris. 226, 311 — Reversion from officiating post 

to substantive post inspired by test of seniority- cu - 
merit — No interference under .Art. 220. See I • 
Art. 311. A I R 1960 Punj 65. 

Art. 22G-Matural justice — Delinquent asked to 

defend himself before person who is already bia 
against him — Order of dismissal— Quashing o . 

Ibid, Art. 311 (2). A I R 1958 Punj 327 (DB). 
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—Art. 226~Natural justice— Proceediogs of depart- 
mental enquiry. See Ibid, Art. 3iL (2). AIR 1958 
Puni 327 (DB). 

—Arts. 226, 311 — Dismissal of public seivant— 
Peliiion under Art. 226— Scope of enquiry — (Public 
Servants (loquiries) Act (1850), S. 23) —Civil Services 
(Classification, Control and Appeal) Rules, R. 55). 

When a person seeks the intervention of the High 
Ck>urt under the provisions of Art. 226 on the ground 
that the rights guaranteed to him by Art 311 have 
been violated all that the Court is required to see is 
whether he was afforded a reasonable oppoitucity of 
showing cause against the action that was proposed 
to be taken in regard to him. No inquiry need be 
held either under the provisions of R. 55 of the Civil 
Services ((Classification, Control acd Appeal) Rules or 
under the provision* of the Public Servatts (Inquiries) 
Act. 1850. A I R 1954 S C 375, Rel. on, I L R (1956) 
Punj 236 I A I R 1956 Punj 58 (62) (Ft C) (Pr 6) 
(DB). 

Arts. 226 and 311 (2) — Charges against Public 

servant — Enquiry by Commissioner— Powers of and 
procedure before (Commissioner— Reasonable oppor. 
tunity — What is — Jurisdiction of High Court — 
Extent of. 

In an enquiry in respect of charges against a public 
servant, the responsibility for excluding evidence 
which is irrelevant or inadmissible or which is sought 
to be produced at a late stage of the proceedings 
devolved oq the Commissioner and it is for him to 
decide, in the exercise of his discretion whether it 
should or should not be called. 

It is not within the competence of the High Court 
exercising poweis under Art. 220 of the Constitution, 
to control matters of procedure before a Commis- 
sioner or to review the orders passed by him. They 
can interfere with the procedure adopted by him if 
they are satisfied that it is not consistent with the 
essentials of a fair trial and can review the orders 
passed by him if they are satisfied that the person 
charged was prejudiced to the point of having been 
deprived of a reasonable opportunity of being heard. 
In any case, the constitutional guarantee of reasonable 
opportunity does not require that every request made 
by a party, whether reasonable or otherwise, must be 
acceded to. I L R (1956) Punj 236 : A I R 1956 Punj 
58 (63, 68) (Pt F) (Prs lO, 27) (DB). 

Art. 226— Natural justice— Departmental inquiry 

—Witnesses examined in absence of person charged— 
Opportunity only to cross-examine offered— Violation 
held was not only of the rule but also of pricciples of 
natural justice, bee Rajasthan Civil Services (Classi- 
fication, Control and Appeal) Rules (1950), R. 18. 
A I R 1958 Raj 1 (DB). 

Alts. 226 and 311 — Departmental enquiry — 

Onfession not strictly in accordance with S. 164. 
Criminal P. C.— Use of— Rules of natural justice. 

Assuming that a confession is not strictly in accord- 
ance with 8.164, Criminal P. C., and that it cannot 
beletia as a piece of evidence in a Criminal Court, 
it does not mean that it cannot be used in a depart- 
mental proceeding. Rules of natural justice which 
alone are applied in those proceedings will not pro. 
hibit even an extra-judicial confession being let in as 
evidence in such proceedings. A I R 1959 Tripura 
51 (55) (Pt E) (Pr 14). 

Arts. 226 and 311 (2) — Departmental enquiry — 

Principles of natural justice— Servant making allega- 
tions against off icer— Order of dismissal— Legality- 

Bias. 

Held, that the question of fact which arose for 
decision was whether or not the Superintendent of 
Police had obtained a false statement from the cons- 


table under coercion which necessitated the latter to 
send a telegram to the I. G. of Police. Under the 
circumstances the Superintendent of Police himself 
was disqualified from acting as a judge in his own 
cause and the order of dismissal passed by him being 
vitiated by bias must be set aside. AIR 1955 Pat 131 
and AIR J955 Pepsu 172, Followed. AIR 1956 Vio 
Pra 14 (15) (Prs 2, 3, 5). 


23 (h). High Court, powers of. 

• Alt. 226 — Relief can be given on alternative 

basis that the impugned order of termination of ser- 
vice was invalid. Life Insurance Corporation Act 
(1950),Ss. 11, 49-Order under S. 11(2)-L. I. C. Field 
Officers (Alteration of Remuneration and other Terms 
and Conditions of Service) Order 1957, (also known 
as Blue Order) Cis. 10, 11, 5 — Regulations under 
S. 49, as envisaged by Cl. 11 of the Blue Order— Ser- 
vices of Field Officer, coming under Blue Order can 
be terminated only in accoroance with Cl. 10 of the 
Blue Order— Para 4 (h) of circular under Cl. 4 (3) of 
Regulation does not give power, independent of 
Cl. 10 ot the Order — Regulation regarding fixation of 
remuneration of development officers under Cl. 5 ot 
Order — Scope of — (Dorporation cannot, however, 
demote officer under the circular — Officer claiming 
relief under Art. 311(2) challenging validity of the 
Blue Order and Regulation — Relief can be given on 
alternative basis that the impugned order terminating 
service was invalid. See Life Insurance CJorporation 
Act(1950), S. 11. AIR 1964 S C 847. 


Arts. 226, 311 — Question of fact— Petition for 

writ against order of dismissal of petitioner -Respon- 
dent alleging petitioner to be a temporary servant— 
PeHtioner contending that he was permanent servant 
— It is a question ot fact and cannot be entered into 
in writ application. A I H 1957 S C 882, Rel. on. 
(1961) 2 Lab L J 191 i (1961) 2 Fac L R 558 : AIR 
1961 Ail 284 (285) (Pt A) (Pr 5). 

Art. 226— Powers of High Conrt — Order of s'*s- 

pension by Financial Adviser and Chief Accounts 
Officer— Question whether order was justified— Power 
of High Court to go into question. See Rail vay Esta- 
blishment Code, Vol. I, R. 1711. A I R 1957 All 671 
(DB). 

Art. 226 — Discretion of Governor in dismissing 

servant — U. P. Disciplinary Ruies—CDonditions induc- 
ing Governor to dismiss servant. is not-: justiciable. See 
U. P. Disciplinary Proceedings (Administrative Tri- 
bunal) Rules, R. 10 (a). AIR. 1954 All 629 (DB). 

Arts. 226 and 311-DiscipIinary Tribunal finding 

civil servant guilty of charges of corruption- Gov- 
ernment accepting findings — Compulsory retirement 
suggested by Tribunal as punishment— Recommenda- 
tion also accepted— It is not for High Court in peti- 
tion under Art. 220 to enquire into question as to 
reasonableness, adequacy or propriety of punishment 
See Ibid, Art. 311. AIR 1961 Andh Pra 289. 

-—Art. 226- Scope of inquiry— Charges under Rule 
12 of the Cantonment Fund Servants Rules (1937) 
against petitioner, a sanitary inspector- Application 
under Art. 220 praying that Cantonment Board as re 
presented by its President be restrained from enquir- 
ing into the petitioner's case on ground of prejudice 
-It IS not necessary for High Court to go into paiti 

culars of either the charges or denials of them, as 
such enquiry would not be germane to the scope of 
the application. AIR 1961 Andh Pra 37 (38) (K A) 




A V/WCl 


A . oil D • r,-- „ '-ourt— Action under 
Art. 311 (_), Proviso (c) — Power of Court to enquire 
into question of satisfaction. See Ibid. Art 311 
Proviso (c). AIR 1958 Andh Pra 619 (DB) ^ 

Art. 226 — Powers of High Court-Disciplinarv 

proceeding against Government Officer -Grounds for 
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interference. See Ibid, Art. 311 (2). AIR 1938 Andh 

Pr» 240 (DB). 

— “Arts. 22Gand 311 — Government servant— Ap- 
pointment by Government — Temporary order of 
dismissal by Coilector on the strength of a Govern- 
ment Order — Val dity — Procedure under O. 33 of 
the Rnmhay C. S. Rules observed— Ex parte order — 
Justified — No Oijportiioity to show cause against 
dismissal — Art. 311 (2) contravened — Issue of writ — 
Refused ui der tlie circumstances of the case. 

The petitioner applied for a writ of ceitiorari or 
in the alternalive a writ of mandamus directing the 
opponents to reinstate him and pra\ing the issue of 
any other directions which the Caurt^may deem fit 
and proper. 

llis contentions are that the Collector could not by 
his order terminate^ the services of the petitioner ap- 
pointed by the Govern (iient., that before passing 
the order the provisions of R. 55 of the Bombay 
Civil Service Rules have not been complied with and 
no inquiry was made as prescribed thereunder, that 
□o opportunity to show cause against the order of 
dismissal was given and so Art. 311 (2) of the Consti- 
tution has been contravened. 

The contentions of the opponents are that the peti- 
tioner was entertained on a temporary basis, termin- 
able on one month’s notice either way, that he was 

served with a charge sheet in accordance with the 
provision^ of K. 33 of the Bombay C. S. tetc.) Rules, 
that he hied a statement denying the charges and 
making the impo.ssible demand for copiL*s of state- 
ments Oi witnesses on which the charges were formu- 
lated to question the authoiity of the Deputy Col^ 
lector to hold the inquiry and did not require an 
oral inquiry which he might have insisted on, tha’’ 

the ex parte decision arnved at by the Government 

was proper that the petitioner was not entitled to 
claim the privileges under Art. 311. 

Held : The petitioner by his conduct in not de- 
manding an open inquiry, and failing to state in his 
reply to the charge-sheet served on him under H. 33 
that he desired to be heard in person and smaking im- 
possible demands has ma.ie the Government deci ie 
ex parte and tne charge that lio was not given an in 
quiry as prescribed in R. 55 of the Bombay C.S. 

(etc,) Rules has to be dismissed as entirely unfounded 
and unjust. 

The cruder of the District Collector, dated 27th 
April) 195l) terminating the service of the petitioner 
specially mentions the Government's orders R. O. 
No. 152621 — 4 — 1950 on the strength of which the 
order purports to have been passed. The decision to 
terminate the service was that of the Government 
and in making the order neither Government nor the 
Collector contravened the provisions of Art. 311 (1). 

The petitioner, though a temporary employee of 
the Government and though the post he held is tem- 
porary, he is a person holding a civil post ;in the 
State of Saurashtra his being entertained on a con- 
tract basis makes no difference in the status. Art. 311 
is applicable to the case of such employees also. Gov- 
ernment's case is not that the petitioner was given an 
opportunity to show cause against the proposed order 
of dismissal as provided under Art. 311 (2). There- 
fore the order is in contravention of Art. 311 (2) 
though it does not offend the provisions of R. 55 as 
aforesaid. (AIR 1950 Lah 59, Rel. on.) 

On the question of the issue of writs, the fact that 
the petitioner had obtained service in the Dtato of 
Rajasthan and in consequence his inability to rejoin 
the service in Saurashtra and the pos'>ibility of his 
services after reinstatement being terminated as per 
contract on one month's notice or on payment of One 
month’s salary w-ithout assigning any reasons there- 
for, having been brought to the notice of the advocate 
for the petitioner the prayer for a writ of mandamus 


for reinstatement was given up. The prayer for de- 
ciaration that the petitioner's services were wrong- 
tully terminated was unnecessary in view of the 
finding that the order was in contraventir n of Art. 
dll (2) and invalid and therefore if-fused. AIR 1953 
Sau 40 (42, 43) (Pts A. D, E) (Prs 2, 7). 


Art 226— Disciplinary inquiry against civil ser- 
vant — Inquiry conducted ignoring statutory rules - 
W hetner High Court has powder ^o direct Government 
to make inquiry according to rules ? (Quaere). 1950 
Andh W R 97S i 1956 Andh L T 979 i A I R 1957 
Andh Pra 197 (202) (Pt G) (Pr 14) (DB). 


Art. 226 —Rules Under Art. 309 — Assam Govern- 
ment Servants Conduct Rules, 1937, R. 11 (d) — Dis. 
missal of Government servant— Posses.sion of property 
disproportionata to knowm sources of income — Pre- 
sumption by Govf rnmeni — Nature of — Poverof High 
Court — It is not for the Pligh Court to examine evi- 
dence and come to its own conclusion whether the 
opinion of the Government is correct. See Ibid, 
Art. 309. AIR 1962 Assam 17 (DB). 


——Arts. 226 and 3 1 1 — Letter of resignation of pub- 
lic servant accepted and public servant debarred 

service — Public servant denying 
that he submitted resignation — Letter of resignation 
not produced — Evidence of resignation not tendered 
—Order accepting resignation quashed. 

The applicant's case was that he was removed from 
service without compliance with Art. 311, that all of 
a sudden he was informed that his resignation was 
accepted, that he had never tendered any resignation, 
that he was never informed as to u^hy he was being 
dismissed, that.the grounds of dismissal weie never 
communicated to him and that he was not given any 
opportunity of being heard. The non-applicants did 
n t produce the alleged letter of resignation, nor did 
they tender any evidence, oral or otherwise, to show 
that the resignation was tendered or to whom it was 
teiylereJ or the date on w'hich it was tendered. The 
affidavits filed on behalf of the non-applicants were 
vague and appeared to suppress facts 

Held, that under the circumstances, the order ac- 
cepting the alleged rtsignation should be quashed. 
The order was quashed and itw is ordered that the 
applicant should be deemed to be in service since the 
date of the order and onwards subject however, to 
the result of the departmental enquiry which was 
then pending against iaim. AIR 1954 Bhopal 25 (30) 
(Pt F) (Pr 22). 

Art. 226— Central Civil Service (Safeguarding of 

National Security) Rules (1953), Rr. 3, 4 -Power of 
High Court to intericre — Action proposed under 
B. 3 founded on mere suspicion — Although High 
Court cannot interfere with final action by President 
under R. 3, question whether Governrnent servant 

was reasinably ^uspccter1 to be engaged in subver- 
sive activities or not is capable of judicial review. 

The action tfiat is permitted to be taken under R. 3 
as a result of notice under R, 4, infring^’s on the nor- 
mal right of the public S( rvant to coutinu3 in serviM 
till the end of his tenurt and oulv safeguard that is 
available to the Government servant is an insistence 
that the activities of which he may be charged, 
namely, that he was er gaged or was reasonably sus- 
pected to be engige-J must be subversive activities 
and the rule <loe' not commit to the exclusive satis- 
faction of the President the decision as to what a 
subversive activity is The action is admitteJIy taken 
in the interests of national security, and to that 
is immune from challenge on merits. But what w 
immune is the decision of the Pre iJent that it i 
necessary in the interests of national security to 
nate the services of the public servant concerned, u 
it has still to be established that the subversive acn- 
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pities of which the delicquent servant charged are» 
in fact, subversive and to that erteot the opinion of 
the President must be grounded on material which 
has a rational probative value : 1957 Nag L f 75 and 
AIR 1956 Mad 220. Rel. on. In fact, the use of the 
words ‘reasonably suspected* itself postulates that the 
term is capable of an objective assessment as to whe- 
ther an activity :ould be called a subversive acivity. 

1963 Mah L J 15 : 65 Bom L R 46 i (1963) 1 Lab 
la J 459 I TLR (1963) Bom 425 t A I R 1965 Bom 59 
(63. 64) (Pt C) (Prs 17. 18) (DB). 

— All. 226 -Scope of inquiry — Retirement under 
Ovil Services Regulations. Art -j6i.A — Whether it 
was in public interest to retain him cannot be chal- 
lenged bef are Court. See Civil Services Regulations, 
Art. 465- A, Note 1. AIR 1958 Bom 90 (DB). 

—Art. 226 -Drder of suspension cannot be made to 
•operate retrospectively- Court, whiledeclaring retros- 
pective part invalid, may allow prospective part of 

the same order to stand— But Court will not do so if 

that amounts to pissing of ‘new* order. See Ibid, 

Art. 31L AIR 1965 Cal 13. 


—Arts. 226. 31 1— Temporary employee complain. 
«ng of wrongful dismissal must approach under 
Art 226 without delay. 

Temporary employees while complaining of wrong- 
ful dismissal should really not delay proceedings 
under Ait. 226 (or the very simple reason that at bes' 
it is a challenge for a wrongful dismissal and posts 
And work attendant thereon cannot be left va:arit (or 
an indefinite period without letriment to adminis- 
tration. and a constitutional rimedy should be sought 
with reasonable promptitude. If not then it is unwise 
to use the discretion in rheir favour in granting such 
rules. (1963) 6 Fac L R 378 i (1963) 2 Lab L J 569 ; 
AIR 1963 Cal 421 (4i3) (Pt B, (Pr 7). 


-^Art. 226 — Grounds for interference — West 
Bengal Services Rules. Rr. 151, 145. 

Leave canoot be claimed as a matter of ^ich^ No 
writ under \Tt 226 should issue from the High Court 
to grant such leave. No question of leave, however, 
arises after the voluntary rejignation of the Govern- 
ment servant concerned. A writ under Art 226 for a 
daim for damages at the rate of his saliiy on the 
basis of wrongful rejection of his application for 
leave is inappropriate j A I R 1958 Cal 654, Foil. 64 
■Cal W N 857 I (19001 2 Lab L J 502 i AIK 1961 Cal 

164 (165) (PI B) (Pr 6). 

Arts. 226. 311 — Railway Establishment Code, 

IL 2046 12) tal — Scope — Discretion of High Court. 
See Railway Establishment Code, R. 2046 (2) (a). AIR 
1958 Cal 657. 


Arts. 226. 310 and 311— Applicability— Wrong- 
ful dismissal of public servant — Writ to earn 


damages. 

The use of Art. 228 of the Constitution to earn 
damages for wrongiul dismissal of a Government ser- 
vant is inappropriate. 62 Cal W N 352 t (>959) 1 
libL J HiTa IR 1958 Cal 654 (655) (Pt B) (Pr 8). 


Art. 226 — Interference — Grounds — Order of 

lower tribunal correct- Interference with order. 

A Court of Equity ought not to interfere with the 
orders oi inferior tribunals or bodies, if on the facts, 
it is Itself of the opinion that the order made is cor- 
rect ai d is in accord *nce with the justice of the case. 

Held, applying this principle, that the petitioner, a 
Station Master, who was removed from service was 
not entitled to any reliel uacer Art 220. becaase the 
order of removal made by his superior otficer was 
■correct inasmuch as the charge, which was proved 
against him, was that he had on more than olc occa- 
sion, in spite of warning, indulged in impertinence and 

[Vol. 4.] Fn. D. 49. 


unnecessarily rude and disrespectful language in offi* 
cial correspondence. (1959) 1 Lab L J 3^4 t 62 Cal 
W N 169 I A I R 1958 Cal 633 (633, 634) (Ft A) 
(Pr 2). 

Arts. 226, 311 — Dismissal of railway servant — 

Railway auchoiity applying its mind to facts — Bona 
fide conclusion — High Court will not consider ques- 
tion on merits — Sufficiency of conviction is entirely 
for Railway authorities to decide. AIR 1955 N U C 
(Cal) 1795 (DB). 

Alts. 226 (I) and 311 — Civil servant — Action 

against— Reasonable opportunity given to show cause 
—Relief under Art. 226 — (Civil Services (Classi- 
fication. Control and Appeal) Pules, (framed under 
S. 96B(2). Government of India Act 1915), R. 55). 

Where a reasonable opportunity is in fact given to 
a civil servant to show cause against the action pro- 
posed to be taken in regard to him, as required by 
Article 311 of the Constitution or R. 55 of the Civil 
Services (Classification, Control and Appeal) Rules 
the High Court would have no jurisdiction under 
Article 226 of the Constitution to grant any relief to 
the petitioner. AIR 1952 Him Pra 6c B 43 (45) (Pt A) 
(Pr 7). 


Arts. 226 and 311 — Dismissal of civil servant, 

grounds of — In application under Art. 226, High 
Court will not re«assess merits of grounds. 

W here the Slate Governmeni dismisses its employee, 
on the ground that he submitted a faUe birth date in 
his application to the Public Service Commission, the 
High Court will not, io an application under Art. 226, 
reassess the merits of the grounds of dismissal. The 

High Court in exercise of -its powers under Art. 226 

does not sit as an appellate authority over such deci- 
sions. Whatever be its conclusions on the facts of the 
case, it cannot be substituted for thosewhich the State 
Government under ihe Constitution are authorised to 
take. The Constitution, however, empoweis the High 
Court to enforce constitutional guarantees by issuing 
appropriate writs or orders and such guarantees are 
not confined to Part HI of the Constitution. ILR 
(1955) Hyd 152 : AIR 1955 Hyd 48 (51) (Pt A) (Pr 6) 
(DB). 


Art. 226— Scope of inquiry — Dismissal of Civil 

servant— Writ petition— Plea that petitioner’s appoint- 
ment was itself invalid because of misrepresentation 
—Maintainability. See Constitution of j. & K., S. 103. 
AIR 1959 J & K 13. 


■" Arts. 226, 310 and 311 — Complaints as to 
service conditions— Not amenable to judicial review 
under Art. 226. 

Complaints as to service conditions by servants of 
the Central or State Governments are not amenable 
to judicial review under Art. 226 of the Constitution. 
Except in respect of matters governed by Art. 311 all 
the jural relations betweea the State and the subject 
are governed by Art 310. And if under Art 310 the 
servant's service, is at the pleasure of the State the 
servant cannot have any legal complaint on the score 
of mere change in the service conditions. 1959 Ker 
L T 492 I AIR 1960 Ker 82 (83) (Pr 2). 


\rt. 226 — Scope of— Remedy under Art. 226— 

When available to dismissed Government servant. 
See Ibid, Art. 310. AIR 1954 Madh B 49 (DB;. 


Art. 226— Certiorari, writ of— Dismissal of Civil 

Servant — Act is purely adminiitrative — Certiorari 

cannot be issued to correct di* missal order leti- 

tioner whether entitled to any other relief— (Madhya 
Bharat) Civil Services (Punishment and Appeal) Rule« 
1950. R. 8-Ait. 226. Art. 310. Art. 311. 


It is evident on the language of Arts. 310 and 311 
of the Constitution that an order of dismis al 
renoval or reduction of a Civil servant is amadminisi 
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trativc ord^r. There is nothing in the language of 
these articles to suggest :that in making such an 
order the competent authority is obliged to act 
judiciall). These articles recognise the principle that 
a Civil servant holds his employment at the pleasure 
of the President. Goverror, or the Paj Pi amukh, as 
the case may be, and they may put an end to the 

any reason stated or 
unstated, if in their opinion the continued employ- 

meet of the Civil servant is detrimental to the 
interests of the State and the service. It is, no doubL 
true that Art. 31 1 (2) prohibits the dismissal, removal 
or reduction of a Civil servant until he has been 
given a reasonable opportunity of showing cause 
against the action proposed to be taken in regard to 
him. But this provision of ‘‘a lea^onable opportunity 
of showing cause against the action proposed to be 
taken in regard to him cannot be treated as a condi- 
tion imposing a quasi-judicial duty on the competent 
authority m pa^ir g an o-^’er of dismissal, removal or 
reduction of a Civil servant. 

Nor does the fact that R. 8 of the Madhya Bharat 
Civil Services (Punishment and Appeal) Rules, 1950 
contemplates an inquiry into such of the allecations 
as are not admitted by the Civil servant and entitles 
him to cross examine witnesses, and to lead his own 
evidence, i^mport an obligation of acting quasi judi- 
cially in the making of an order for the dismissal, 
removal, or reduction of the Civil servant. 

Apart from the fact that the enquiry into allega- 

tions denied by the civil servai t is cptiocal with the 
authoiity. R 8 does not cast on the authority the dutv 
to call evidence before the inquiry ard justilv the 
charges against the Civil servant and prove them, 
me rule simp y gives an opportunity to the civil 
servant to state bis objections and call such evidence 
as he might be advised. 

All service under the Stat= being public service 
and tor the public beneht.in making a decision, about 

the removal, dismissal or:reduction of a Civil servant 

the authority must obviously be guided by its own 
views as to what is expedient in ihe interests of the 
S>t»te and the service. The authority can base its 
opinion on whatever material it may think fit. This 
cannot be affected by the fact that the authority 
decides to ho d an inquiry. The object of such an 
inqumy can on y be to clear matters upon which the 
authority may like to be better informed. The inquiry 
cannot bind the discretion of the authority as to the 
material on which it may take action although it 
may have some bearing on the question of bona tides 

Itis entirely erroneous to .say that an order is 

^viewed or is ap- 
pealable. An administrative oider can be subject to 

review or appeal by the appropriate administrative 

a ithority in rouch the same way as a judicial order is 

by ludicial authorities It is in, possible to suggest 

that the nature of an order which is purely adminis- 

trative and of the proceedings leading to it is entirely 

In this view an order terminating the services of a 
Civil .servant cannot be quashed on certiorari. No 
other form of remedy under Art. 226 can be granted 
for the purpose of reviewing or avoiding the order cf 
termination of his services. A mere declaratory relief 
that the removal of the applicant from service was 
Illegal Cannot he given under Art. 226. 

Ordinarily the rower under Art. 226 should not be 
exercised by the High Court if the prtitioner has 
other convenient or adequate remedy. The burden 

lies on the applicant to show that he has no other 
specihcana adequate legal remedy. 

The question whether the applicant has been eiven 

^‘’‘iwiDg cause as required 
by Art. 311 (2) is a question of fact or a question of 


law arising out of interpretation of facts proved. As 
the applicant’s right to come to Ihe High Court 
depends on certain facts which have to be proved the 
remedy undfr Art. 226 of the Constitution would be 
inappropriate. For the High Court cannot clearly 
enter into an investigation of the facts on which the 
petitioner bases his claim. They can conveniently 
be proved by the petitioner in a regular suit in a civil 
Couit having the jurisdiction. In certiorari proc^- 
Ings, the Court only considers the question whether 
the order which if challenged is on the face of it and 
fbe material as it appears on the record returned 
and brought into the Court, was made by the authority 
acting within its jurisdiction. If, therefore, there is a 
dispute as to the facts constituting the material on 
the record it cannot be said that the error, if any, In 
the order appears on the record. ILR (1952) MadhB 
253 I A I R 1952 Madh B 105 flJO. to 113) (Pi B) 
(Prs 11, 16, 18. 19, 22, 27, 28, 29) (DB). 

— Arts, 226, 311— Disciplinary proceedings against 
Government servant — VVrit petition to quash such 
proceedings — Power of High Court under Art. 226 
to interfere with punishment where proceedings are 
vitiated by contravention of Art. 311. 

If there is a valid substratum of a finding of guilt 
against a Government servant in disciplinary pro- 
ceedings upon which the inflicted punishment may 
rest, it would not be the province of the High Court 
in the exercise of its extraordinary jurisdiction under 
Art. 226 of the Constitution to weigh the adequacy 
of the punishment as against the finding of guilt. 
The question of punishment being one purely within 
the exclusive jurisdiction of the Government there 
should be no transgression of that jurisdiction by the 
Court. If on certain proved charges punishment is 
awarded by the Government, the Court has no juris- 
diction io cancel that punishmert only because in 
its view the finding on some of the charges cannot be 
sustained. But where the Court has found that the 
di.sciplinary proceedings against a Government 
servant resulting in his compulsory retirement, are 
vitiated by contravention of Art. 311 of the Constitu- 
tion and has held that the Government servant cann^ 
be punished for suspicious conduct of having received 
illegal gratification without proof of evidence in sup- 
port of such conduct, it is open to the High Court to 

issue the appropriate writ under Art. 220 to quash 

the proceedings. It is true that the Court issuing a 
writ cannot usurp the functions of the disciplioatT 
jurisdiction of the Government over their employe^* 
but it cannot be deterred from enforcing the provi- 
sions of Art 311, though it might have the 
consequence of interfering with something which 
was within the exclusi\ e competence of the Govern- 
ment. AIR 1963 S C779. Expl. and Dist. ILR (19W 
1 Mad 685 : (1964) 2 Nfad L J 353 r(l964) 2 i 

(CD 583 : A f R 1964 Mad 160 (168) (Pt C) (Pr 
(DB). 

Arts. 226, 309. 31 1— Irregularity in observance 

of rules in the matter of promotion — Aggrieve 
servant cannot have recourse to Court of Law. 

The conditions of Civil service undp the Govern 
ment form pn elaborate code consisling ot 
which are detailed and minute in character. / 
have the force of a statute under 
Constitution but they are not part of the Consti 

itself. Irregularities in the observance ol the rme 

may occur. But a civil servant y . 

irregularities cannot have recourse to the 
law either 
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